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That's just what happened. For two days, my cervix was dilated until the 
doctor could bring Katherine out without injuring me. Her heart was barely 
beating. As I was placed under anesthesia, it stopped. She simply went to

It wasn't supposed to be that way. My little girl, Katherine Grace, was 
supposed to have been born in the summer. The births of my two other children 
had been easy, and my husband and I planned a home delivery.

But disaster struck in my seventh month. Ultrasound testing showed that 
something was terribly wrong with my baby. Because of a lethal neuromuscular 
disease, her body had stiffened up inside my uterus. She hadn't been able to 
move any part of her tiny self for at least two months. Her lungs had been 
unable to stretch to prepare them for air.

I carried my daughter for two more agonizing weeks. If I couldn't save her 
life, how could I spare her pain? How could I make her passing peaceful and 
dignified? At first I wanted the doctors to induce labor, but they told me that 
Katherine was wedged so tightly in my pelvis that there was a good chance my 
uterus would rupture. We talked about a Caesarean section. But they said that 
this, too, would have been too dangerous for me.

Finally we confronted the painful reality: our only real option was to 
terminate the pregnancy. Geneticists at Cedars-Sinai Medical Center in Los 
Angeles referred us to a doctor who specialized in cases like ours. He knew how 
much pain we were going through, and said he would help us end Katherine's pain 
in the way that would be safest for me and allow me to have more children.

Our doctors told us that Katherine Grace could not survive, and that her 
condition made giving birth dangerous for me — possibly even life-threatening. 
Because she could not absorb amniotic fluid, it had gathered in my uterus to 
such dangerous levels that I weighed as much as if I were at full term.

BODY:
Those who want Congress to ban a controversial late-term abortion technique 

might think I would be an ally. I was raised in a conservative, religious 
family. My parents are Rush Limbaugh fans. I'm a Republican who always believed 
that abortion was wrong.
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BYLINE: By Coreen Costello; Coreen Costello testified at the Senate Judiciary
Committee's hearing on late-term abortions on Nov. 17.
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sleep and did not wake up. The doctor then used a needle to remove fluid from 
the baby's head so she could fit through the cervix.

After Katherine, I didn't think I would have more children. I couldn't 
imagine living with the worry for nine months, imagining all the things that 
could go wrong. But my doctor changed that. "You're a great mother," he told me. 
"If you want more kids, you should have them." I'm pregnant again, due in June.

When it was over, they brought Katherine in to us. She was wrapped in a 
blanket. My husband and I held her and sobbed. She was absolutely beautiful. 
Giving her back was the hardest thing I've ever done.

I had one of the safest, gentlest, most compassionate ways of ending a 
pregnancy that had no hope. I will probably never have to go through such an 
ordeal again. But other women, other families, will receive devastating news and 
have to make decisions like mine. Congress has no place in our tragedies.

I still have mixed feelings about abortion. But I have no mixed feelings 
about the bill, already passed by the House and being considered in the Senate, 
that would ban the surgical procedure I had, called intact dilation and 
evacuation. As I watched the Senate debate on C-Span this month, I was sick at 
heart. Senator after senator talked about the procedure I underwent as if they 
had seen one, and senator after senator got it wrong. Katherine was not 
cavalierly pulled halfway out and stabbed with scissors, as some senators 
described the process.
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Vicky were expecting a tliird child. She wanted another granddaughter and was going to 
get one!

It was with a lot of tears and sorrow that we learned, late in Vicky’s pregnancy, that the 
little girl Abigail could not live. She had a rare condition that caused most of her brain 
tissue to form outside of her cranial cavity , and all of the tissue was abnormal. Vicky had 
been experiencing strong contractions - which as a proud mother-to-be she felt might 
indicate a truly strong child. It was devastating to learn that these contractions were 
because of seizures that Abigail was having in utero. Abigail would not survive the birth 
process. Further, it was possible that Vicky might not survive child birth.

Susie had made plans to help out with the new baby. Instead, she helped her son, 
daughter-in-law and two grandchildren to cope with their loss. After a lot of prayer and 
discussion, Vicky and Bill had a late term abortion that our Congress is now being asked 
to outlaw.

Bill is a doctor in Fresno, California. As a physician, he knew about the risks to the 
mother of his two children. He also knew that his new daughter could not survive the birth 
process. Given the situation, these parents wanted a death that was the least painful for 
baby and mother. They wanted a chance to properly grieve for their daughter and a chance 
for their other two children to come to terms with the loss. Susie was there. She also 
needed a chance to grieve and say good-bye. This they were able to do because of the late 
term abortion available to them: to hold and bury a whole deceased child and to know that 
the pain of death was less for her than would have been childbirth.

Abigail’s memorial service was held on April 23. 1994. Susie and I talked about the whole 
tragedy with a lot of tears and love. I was so proud that my friend, Susie, was strong for 
her family at this terrible time and grateful that Vicky and Bill and their children had had the 
chance to hold Abigail, gneve and say good-bye. Vicky and Bill are secure knowing that 
Abigail is in heaven with God.

The loss of Abigail was sad and very personal for the Wilson family and for their friends, 
like me. It’s not the sort of tiring I thought 1 would ever talk about publicly. But the mark­
up in Judiciary Committee tomorrow means that this private, personal tragedy cannot be 
kept private any longer. Susie along with Bill and Vicky have told me to share their family 
story because they believe that another family who faces the same terrible situation should 
have the chance to do their best to cope with dignity, love and safely without the intrusion 
of the Federal government.

Tomorrow morning the Judiciary Committee will mark up a bill to outlaw late term 
abortions. There has been a lot of loud rhetoric about this issue. Some view it 
symbolically. But to me it’s about my friend Susie Wilson and her family.

Susie and I served together in local government for 12 years. She is a wonderful person 
whose background is all-American.She grew up in Texas. She married her high school 
beau, Bob, and after World War H they moved to San Jose. She taught sewing for her 
Methodist Church and was a volunteer youth counselor there. She got involved in local 
government as a neighborhood leader. She and Boh have been married 47 years and have 
three grown sons. She is now retired and a proud and doting grandmother.

Last year Susie was so pleased when she told me that her son Bill and daughter-in-law
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The Wilson family had their memorial service a year ago April. I’ve enclosed a copy of the

votewith me to keep the long ami of the Federal government out of family situations such as

’ X kJ • uo

these.

Warm regards.

This issue isn’t about anonymous people. It’s about real people facing real tragedies 
about my friend, Susie Wilson, and her son, daughter-in-law and granddaughter. I

Tt's 

promised her that I would do my very best to let people know that her family-^and other 
lamilies faced with sunilar circumstances - do not need the Congress of the United States 
intruding into this most personal situation.

memorial program and the autopsy photograph so you can sec, as 1 already know how 
real, personal and tragic this situation is. This family tragedy is not one which will be 
improved with the intervention of the Federal government.

When we meet tomorrow morning, I hope you will remember the Wilson family and
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amendment to H.R. 1833, the Partial Birth Abortion Ban

. But tome it’s about my friend Susie Wilson and her family.
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tragedy with a lot of tears and love. I was so proud that my friend, Susie, was strong for 
her family at this terrible time and grateful that Viki and Bill and their children had had the 
chance to hold Abigail, grieve and say good-bye. Viki and Bill are secure knowing that
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three grown sons. She is now retired and a proud and doting grandmother.

Ust year Susie was so pleased when she told me that her son Bill and daughter-in-law Viki 
were expecting a third child. She wanted another granddaughter and was going to get one! 

!/7 AShWidlia °f tearS SOrr°W that WG learned'late in Viki’s pregnancy, that the little

daughter-in-law and two grandchildren to cope with their loss’ After a lot of prayer and 
< i<r Hkvinn Viki and Bill had a late term abortion that our Congress is now being asked to

Testimony before the Rules Committee on H.R. 1833 
Congress woman Zoe Lofgren 

October 31, 1995
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baby and mother. 1 hey wanted a chance to properly grieve for their daughter and a chance

gnl Abigail could not live. She had a rare condition that caused most of her brain tissue to 
term outside of her cranial cavity, and all of the tissue was abnormal. Viki had been 
experiencing strong contractions - which as a proud mother-to-be she felt might indicate a 
truly strong child. It was devastating to learn that these contractions were because of 
seizures that Abigail was having in utcro. Abigail would not survive thc birth process. 
Further, it was possible that Viki might not survive child birth.

Susie had made plans to help out with the new baby. Instead, she helped her son.
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for their other two children to come to terms with the loss. Susie was there. She also 
needed a chance to grieve and say good-bye. Tills they were able to do because of the late 
term abortion available to them: to hold and bury a whole deceased child and to know that 
the pain of death was less for her than would have been childbirth.

^b!gail’S rT1,eni?rial service was held on April 23, 1994. Susie and I talked about the whole 

her family aHhis terrible time and grateful that Viki and Bilf and~thdrVhildren hiShiS the

Abigail is in heaven with God.

1 he loss of Abigail was sad and very personal for the Wilson family and for their friends 
like me. It’s not the sori of thing I thought I would ever talk about publicly. But the mark­
up in Judiciary Committee tomorrow means that this private, personal tragedy cannot be 
kept private any longer. Susie along with Bill and Viki have told me to share their family
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have the chance to do their best to cope with dignity, love and safety without the intrusion

«

This issue isn’t about anonymous people. It’s about real people facing real tragedies. It’s 
about my friend, Susie Wilson, and her son, daughter-in-law and granddaughter. I
promised her that I would do my very best to let people know that her family - and other 
families faced with similar circumstances - do not need the Congress of the United States 
intruding into this most personal situation.

On behalf of Viki Wilson and other mothers like her, please allow us to offer this 
amendment to H.R. 1833.

story because they believe that another family who faces the same terrible situation should

of the Federal government.
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November 1, 1995
Dear Colleague:

We urge you to vote no on the Rule and oppose H.R. 1833 because there is

The bill we will vote on this week will criminalize doctors who perform the 
very procedure that probably saved Viki and Tammy's life and certainly preserved 
their ability to have a child In the future.

(Congress of tfje iHniteb States
Saasljinston, 20515

DON'T TURN DOCTORS INTO CRIMINALS 
Oppose H.R. 1833

The Rules Committee has iust reported out a closed rule on this bill which 
will prevent us from offering this amendment.

Viki's baby had a rare condition that caused most of her brain tissue to form 
outside of her cranial cavity, and all of the tissue was abnormal. Viki's baby would 
not survive the birth process. Further, it was possible that Viki might not survive It 
either.

Most of you have heard about our friends Viki Wilson and Tammy Watts 
who have had this procedure. Last year Viki and Tammy became pregnant to the 
great joy of their family and friends. It was with a lot of tears and sorrow that they 
both learned, late in their pregnancy, that their babies could not live.

This week we had planned to offer an amendment on the Floor to H.R.
1833, the Partial Birth Abortion Ban Act of 1995, which would have allowed this 
procedure if it was medically necessary to preserve the life or health of the mother. 
This amendment is critical because it would have made sure that H.R. 1833 didn't 
risk the life or health of the pregnant woman by outlawing the safest late-term 
abortion procedure available.

Tammy's fetus was afflicted with a deadly fetal anomaly -- Trisomy 13. 
There was no surgical or genetic therapies to help her child, which was already 
suffering and would not live, even if carried to full term. Further, if Tammy and her 
husband decided to continue the pregnancy, dangerous toxins would have been 
released into Tammy's body as her baby died in utero, causing great risk to her 
health.

The Partial Birth Abortion Ban Act of 1995 is troubling to us for 
constitutional reasons, medical reasons, but most importantly, for personal 
reasons. We know what this bill will do to real-life families who face real-life 
problems: it will allow the federal government to intrude on the most deeply 
personal decision that a woman and her family will ever face.

Opponents of our amendment will tell you that the bill already provides the 
doctor with an affirmative defense if the procedure was necessary to preserve the 
life of the mother. But, that argument allows doctors to defend themselves after 
they are dragged into court by prosecutors.
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Don’t add to the trauma that already faces mothers and
LUU

Member of Congress
Sam Farr
Member of Congress

circumstances like theirs. I
•— — - — —----------— — - - w w w ww * <

fathers who are forced to terminate a wanted pregnancy.

Sincerely, <
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Dear Bill:
J?

Here to help...

Your friend in Christ,

Bill Hybels

67 East Algonquin Road • South Barrington, IL 60010-6143 • 708/765-5000

■

You’re a good man. Bill. And you are not only going to win re-election, but in your 
second term you are going to leave a legacy that will be honored for centuries! Really!

!
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President Clinton 
c/o Nancy .Hernreich 
The White House
1600 Pennsylvania Avenue 
Washington DC 20500-2000

— -
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Enclosed are two items. The first is an approach to the end of the State of the Union 
Address. I’ll do further work on it, if you request. The second is some reading for you 
on the partial birth abortion legislation. I can’t stress enough what being on the wrong 
side of this issue will do to your support base in the Christian community. Although less 
that 600 of these procedures are done each year, the moral outrage over it has captured 
the hearts of tens of millions of Americans. In my opinion, signing the bill will cost you 
very little. Vetoing it will come to haunt you, not only in the near term, but all 
throughout the upcoming campaign. And if you ask me what I think Jesus would do if 
He were in your shoes... well, enough said.

Happy New Year! I trust that you and your family got some rest and “together time” over 
the holidays.

V

j;:’
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Despite rhetoric to the contrary, there is convincing evidence that:

are
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Memo to Bill Hybels 
from Lee Strobel 
date: January 3, 1996 
re: Partial-Birth Abortion Bill

At your request, I have thoroughly reviewed medical documentation, 
testimony before House and Senate subcommittees, and other relevant 
data concerning “partial-birth abortions,” or the “dilation and extraction” 
procedure, used on late-term fetuses. I am firmly convinced that the bill 
outlawing such practices is (1) morally and ethically correct; (2) medically 
appropriate; and (3) Constitutionally defensible. The following summarizes 
my reasoning; I can provide documentation of any point as necessary.

I start with this uncontested description of the procedure from The 
Los Angeles Times: “The procedure requires a physician to extract a fetus, 
feet first, from the womb and through the birth canal until all but its head 
is exposed. Then the tips of surgical scissors are thrust into the base of the 
fetus’ skull, and a suction catheter is inserted through the opening and the 
brain is removed.”

Physicians employ this procedure in abortions of fetuses of 41/2+ 
months.

1- This procedure is frequently performed on infants who 
healthy or have_ defects that are consistent with long life.

- In a taped interview with the American Medical News, the 
official newspaper of the American Medical Association, Dr. Martin Haskell, 
a leading practitioner of the procedure, said of the partial-birth
abortions .he performs are “purely elective.” For example, Dr. Nancy Romer, 
an obstetrician/gynecologist, said she referred three patients to Dr. 
Haskell’s clinics for abortions “well beyond” the half-way point of 
pregnancy and “none of these women had any medical illness, and all three 
had normal fetuses.”

— James McMahon gave the House Judiciary Constitution 
Subcommittee a self-selected sample of 175 such abortions he personally 
performed. An analysis by an expert shows that 39 of the abortions — or 
^2^ — were performed because of “maternal depression,” while another 
(16%^ were “for conditions consistent with the birth of a normal child (e.g., 
sickle cell trait, prolapsed uterus, small pelvis).” At 26 weeks of gestation, 
half ■ the—aborted babies—w^r^- perfectly healthy and many of those that Dr.
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McMahon defined as “flawed” had conditions compatible with long life, 
with or without disability (nine, for example, had cleft palates).

3. It’s likely that many of these fetuses feel pain.
- “The fetus within this time frame of gestation, 20 weeks and 

beyond, is fully capable of experiencing pain .... Without question, all of 
this is a dreadfully painful experience for any infant subjected to such a 
surgical procedure.” -- Dr. Robert J. White, Professor of Neurosurgery at 
Case Western University, testifying before the House Judiciary Constitution 
Subcommittee.

— "It may be concluded with reasonable medical certainty that the 
fetus can sense pain at least by 131/2 weeks." - Dr. Vincent J. Collins, 
Professor of Anesthesiology at Northwestern University and author of 
Principles of Anesthesiology, a leading medical text on pain control.

2. The fetus is alive, in most cases, until the end of the procedure and 
is not killed by anesthesia given to the mother.

- Dr. Haskell said: “And so in my case, I would think probably 
a third of thnse are <

and others.)
- Responding to Dr. McMahon's suggestion that the mother's 

anesthesia causes "fetal demise," Dr. Watson Bowes, Professor of Obstetrics 
and Gynecology and Pediatrics at the University of North Carolina at Chapel 
Hill School of Medicine, wrote: "This statement suggests a lack of under­
standing of maternal/fetal pharmacology. . . . Having cared for pregnant 
women who for one reason or another required surgical procedures in the 
second trimester, I know that they were often heavily sedated for the 
procedures, and the fetuses did not die."

— The president of the American Society of Anesthesiologists 
added that there is “absolutely no basis in scientific fact” for the claim that 
the mother’s anesthetic results in the fetus’ death. Dr. David Birnbach, 
Director of Obstetric Anesthesiology at St. Luke’s-Roosevelt Hospital Center, 
and numerous other experts back that up.

-- Dr. Dru Elaine Carlson, a Perinatologist and Director of 
Reproductive Genetics at Cedars-Sinai Medical Center, has observed Dr. 
McMahon actually perform this procedure and said that it's not until the 
point of "removal of cerebrospinal fluid from the brain" that "instant brain 
herniation and death" occur.

about a third of those are definitely de^d [from the early part of the 
abortion procedure] before I actually start to remove the fetus. And 
probably the other two-thirds are not.” (When Dr. Haskell recently tried to 
back away from this assertion he made to the American Medical News, the 
editors produced a transcript of the taped interview containing this quote



I. Signing the bill is morally and ethically correct.
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3. From a Biblical perspective, those who are subjected to partial­
birth abortions are fully human and deserving of complete legal protection. 
See the attached analysis by Dr. Francis J. Beckwith (Ph.D., philosophy, 
Fordham University; currently a lecturer in philosophy at the University of 
Nevada), who convincingly dismantles attempts by pro-choice advocates to 
reconcile abortion with Scripture.

— Dr. Haskell said in 1992 that he performs partial-birth abortions 
under "local anesthesia," which would provide no pain-deadening for the 
fetus. The American Society of Anesthesiologists told the Senate Judiciary 
Committee that the regional anesthesia used in some partial-birth 
abortions wouldn't affect the fetus; general anesthesia may sedate the 
fetus to some degree, but less than the mother, and pain relief for the fetus 
would be doubtful.

1. Babies subjected to this procedure are two-thirds delivered before 
being killed, making this barely distinguishable from infanticide. Indeed, 
one expert told the House subcommittee that the doctor has to work hard 
to keep the baby’s head inside of the mother, because “if by chance the 
cervix is floppy or loose and the head slips through, the surgeon will 
encounter the dreadful complication of delivering a live baby. The surgeon 
must therefore act quickly to ensure that the baby does not manage to 
move the inches that are legally required to transform its status from one 
of an abortus to that of a living human child.”

4
t

2. Even numerous abortionists and pro-choice advocates believe that 
this procedure is barbarous and shocks the conscience.

— “In my own personal opinion, particularly when there are 
other techniques available, the introduction of a sharp instrument into the 
brain and sucking out the brain constitutes cruel and unusual fetal 
punishment.” — Dr. Harlan R. Giles, Professor of High-Risk Obstetrics at the 
Medical College of Pennsylvania, who performs abortions.

— “I’m not going to vote in such a way that I have to put my
conscience on the shelf.” — U.S. Rep. Jim Moran of Virginia, one of a dozen 
abortion-rights supporters in the House who voted for the bill to outlaw 
partial-birth abortions. ~ ' —————

— Although the American Medical Association has not taken an 
official position, the AMA’s Council on Legislation unanimously recom­
mended support of the House bill, with one member calling the partial­
birth abortion procedure “basically repulsive.”
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5. We should have sympathy for women who carry gravely 
deformed children, as is the case in some instances in which this procedure 
is used. These babies would have died a natural death if allowed, and 
sometimes there are medical grounds for early delivery. But even a brief 
life can contribute positively to others. For example, a couple in our church 
decided against abortion and instead gave birth to a son named Joshua, 
who was born with the absence of the brain cortex, resulting in total 
retardation. The couple wrote this: "As time went by, as a family, our faith 
began to grow. And we loved our son Joshua so much that the handicap 
didn't matter anymore. God taught us to give love rather than just receive 
it, and there was a great peace within us. Joshua went to be with the Lord 
at age 21 months. The beautiful experience of his life impacted not just our 
family, but our community and acquaintances as well."

6. Permitting something as grotesque as partial birth abortions is a 
form of extremism. "Those who defend it reflexively because it may lead to 
other legislation are in the exact position of gun lobbyists who shoot down 
bans on assault weapons because those bans may one day lead to a 
roundup of everybody's handguns. They refuse, on tactical grounds, to 
confront the moral issue involved." - John Leo, U.S. News & World Report.

II. Signing the bill is medically appropriate.

1. Even doctors who routinely perform late abortions say the partial- 
^birth abortion technique is unneeded and unnecessary. Dr. Warren Hern, 

serioqs reservations_about this procedure . , , You really can't defend^TT^". 
, I would, dispute any statement—th.aL_this is the safest procedure to use ”

Dr. Nancy G. Romer, Assistant Clinical Professor of Obstetrics and 
Gynecology at Wright State University School of Medicine, told the Senate 
Judiciary Committee: “If this procedure were absolutely necessary, then I 
would ask you why does no one that I work with do it? We have two high- 
risk obstetricians, a medical department of about 40 obstetricians, and 
nobody does it. And we care for and do second trimester abortions.”

4. Outlawing "partial-birth abortions" is not impermissibly imposing 
personal morality on others. We would not allow a segment of the 
population to kill members of a minority group because they consider 
them "subhuman." Similarly, we should not allow some to terminate the 
lives of these babies because of their belief that they are less than human, 
when the evidence strongly supports the conclusion that they are human 
beings deserving complete legal protection.



Obstetrics and Gynecology at Mt. Sinai Hospital, told the Senate Judiciary
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III. Signing the bill is Constitutionally defensible.

v.
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1. The official report of the House Judiciary Committee makes the 
argument that the partial-birth abortion ban could be upheld by the 
Supreme Court without overturning Roe v. Wade. The Supreme Court’s 
current doctrine suggests that a human being becomes a legal “person” 
upon emerging from the mother; the Court has not dealt with the question 
of a human being who is two-thirds across the line of “personhood.” So the 
Court could retain its Roe v. Wade doctrine while at the same time 
declaring that partial-birth abortions are not Constitutionally protected.

2. David M. Smolin, Professor of Law at Cumberland Law School at 
Samford University, testified before the House Judiciary Committee that 
the banning of partial-birth abortions would be Constitutional for several 
reasons. These are set forth in the attached brief, which I urge you to read.

Note Professor Smolin’s assertion that the partial-birth abortion ban 
can be upheld as Constitutional despite the Planned Parenthood of Missouri

Danforth decision: “. . . It is clear that a prohibition of partial-birth
abortions would leave in place the currently standard and dominant 
methods of abortion during the second half of pregnancy. Thus, the current 
[proposed] law cannot be viewed, as was the law in Danforth, as having the 
purpose or effect of inhibiting the majority of abortions during a certain

2. Partial-birth abortions can present special risks to the mother. Dr. 
Pamela Smith, Director of Medical Education in the Department of 
Obstetrics and Gynecology at Mt. Sinai Hospital, told the Senate Judiciary 
Committee: “You should have grave concerns about the health of the 
mother if you’re going to do a delivery like this in the office.” She said this 

\procedure, .because it takes three days to complete, can heighten emotional 
! harm to the mother. She also testified that “the damage that could possibly 
be done to the bottom of a woman’s womb by doing this procedure should 

I not be underestimated or glossed over.”

3. The law does permit partial-birth abortions in the unlikely case 
that it would be necessary to save the life of the mother. But as Dr. Pamela 
Smith, Director of Medical Education in the Department of Obstetrics and 
Gynecology at Mt. Sinai Hospital, noted: “Th ere is absolutely 
situations encountered in this country which require a partially deliye.red 
human fetus to be destroyed to preserve the life nf the mother,” Even so 
Rep. Charles T. Canady (R-Fla.), who introduced the House legislation, said: 
“No physician is going to be prosecuted and convicted under this law if he 
or she reasonably believes the procedure is necessary to save the life of 
the mother.”

JiQ-obstetrical
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There are other ConstitutioffaTTZaw scholars, including Professor 
Douglas W. Kmiec of the University of Notre Dame, who concur that this 
law can pass Constitutional scrutiny. (See attached brief)

At its core, this is a moral and ethical issue. Even those who believe 
in_th£~Jegality of abortion should recoil at the violent ugliness
procedure. And anyone who opposes this legislation must live with this 
description by Brenda Pratt Shafer, a registered nurse who assisted in 
three of these abortions — two performed on normal babies and one on an 
infant with Down’s syndrome. In testimony before the House Judiciary 
Committee, she recalled the first procedure, a partial-birth abortion of a 
baby boy at 261/2 weeks (or about 6 months):

“The radical, violent, inhumane nature of this procedure demands 
prompt enactment of this legislation. ” — Constitutional Law scholar Douglas 
W. Kmiec.

“[The doctor] delivered the baby’s body and the arms - everything 
but the head. The doctor kept the baby’s head just inside the uterus. The 
baby’s little fingers were clasping and unclasping, and his feet were 
kicking. Then the doctor stuck the scissors through the back of his head, 
and the baby’s arms jerked out in a flinch, a startle reaction, like a baby 
does when he thinks that he might fall. The doctor opened up the scissors, 
stuck a high-powered suction tube into the opening and sucked the baby’s 
brains out. Now the baby was completely limp.”

3. U.S. District Court Judge Walter Rice in Ohio recently struck down 
an Ohio law banning partial-birth abortions. However, this state law is 
fundamentally different from the proposed federal legislation, and its 
definition of the relevant abortion procedure is much more inclusive and 
vague. Thus, the Ohio decision is basically irrelevant to the federal issue.
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CONSTITUTIONALITY OF PROHIBITING PARTIAL-BIRTH ABORTIONS UNDER 
-PLANNED PARENTHOOD V. CASEY AND OTHER BINDING PRECEDENTS

TESTIMONY OF DAVID M. SMOLIN, r_?rL2Z2L 1. „ 
CUMBERLAND LAW SCHOOL, SANFORD UNIVERSITY 

BEFORE THE JUDICIARY COMMITTEE, 
SUBCOMMITTEE ON THE CONSTITUTION 

UNITED STATES HOUSE OF REPRESENTATIVES 
CONCERNING CONSTITUTIONALITY OF PROHIBITING

PARTIAL-BIRTH ABORTIONS

(1992) .
The proposed prohibitipg of this particular method of abortion 

constitutes, in constitutional terms, a regulation of abortion. 
The proposed law would merely alter the manner in which a minority 
of the small minority of abortions occurring in the second half of 
pregnancy are performed. See, e.g., Centers for Disease Control, 
Abortion Surveillance--United States, 1990. 42 Morbidity and 
Mortality Weekly Report 29, 31 (December 17, 1993)(approximately 
one percent of abortions performed at or after 21 weeks; four 
percent performed at 16 to 20 weeks); see Martin Haskell, Second 
Trimester D & X, 20 Weeks, and Beyond, Presentation to National 
Abortion Federation (Sept. 13, 1992)(partial-abortion method 
designed for abortions at twenty weeks and beyond). Thus, the law 
would potentially alter the method of abortion used in less than 
twenty thousand abortions per year, out of the more than 1.5 
million annual abortions; as a practical matter, given current 
preferences for other methods, the law would probably have some 
influence in the choice of method in less than five thousand 
abortions annually. Thus, although the proposed law is in 
statutory terms a prohibition of certain conduct, in constitutional 
terms it is a regulation of abortion.

This conclusion is supported by a comparison of the proposed 
law with the Supreme Court's 1976 invalidation of a ban on saline 
abortions after twelve weeks? in Planned Parenthood of Missouri y_^

My conclusion is that a prohibition of partial-birth 
abortions, such as the one proposed by Chairman Canady, is 
constitutional under current United States Supreme Court precedent, 
including in particular Planned Parenthood v, Casey, 112 S.Ct. 2791

Mr, Chairman and members of the Committee, I am honored to 
have been invited to testify regarding the proposed prohibition of 
partial-birth abortions. The following testimony represents my own 
views as a law professor, teaching and writing in the area of 
constitutional law, and is not intended to represent the views of 
my employer, Cumberland Law School of Samford University.

My testimony wil 1 concentrate on two constitutional quectiono: 
First, is the prohibition of this abortion method constitutional 
under Planned Parenthood v, Casey and other binding precedent?; and 
second, does Congress possess the authority, under the Commerce 
Clause of the Constitution, to enact this law?

1 JAN- 3-26 2
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Under these circumstances,

428 U.S. 52, 75-79.
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428 U.S.

Haskell's September
Abortion Federation 

alternative

Danforth.
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’ . Id. at 77-78. Thus, the Court 

, , , , . abortion prohibition
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Id. at 79. 
was

Under these 
unconstitutional.

By contrast, Dr. Martin
presentation to the National
partial-birth abortions as a new alternative t^ 
techniques employed in post nineteen week abortions. Dr. Haskell's 
paper notes that current methods at this stage include induction

abortion;

13, 1992
introduced

to the standard 
Dr. Haskell's

methods, classic D & E abortion, and two modified methods of D & E 
abortion; Dr. J' ’ ''
trimester abortions are performed by an induction method." 
Haskell, supra, at 28. Further, Dr. Warren Hern, author of the 
much-cited text, Abortion Practice, has clearly outlined a modified 
D & E procedure, employing "adjunctive urea amnioinfusion," as an 
effective method for these late term abortions. See Warren Hern, 
Abortion Practice 127, 144-46 (1990)(cited in Martin Haskell,
supra, at 28) . Thus, it is clear that a prohibition of partial­
birth abortions would leave in place the currently standard and 
dominant methods of abortion during the second half of pregnancy. 
Thus, the current law cannot be viewed, as was the law in Danforth, 
as having the purpose or effect of inhibiting the majority of 
abortions during a certain period. The proposed ban on partial- 
birth abortions is a true regulation, and not in any way a 
prohibition, of abortion.

The present proscription appears constitutional even under the 
standards applied by Justice Blackmun in Danforth; it is even 
clearer that the law is constitutional under the less stringent 
constitutional standards decreed in Casev. Danforth applied Roe's 
trimester approach, which forbade any regulation of second- 
trimester abortion in the interests of the fetus. See Danforth, 
428 U.S. at 61 (citing Roe v, Wade. 410 U.S. 113 (1973)). Casev, 
by contrast, overruled Roe's trimester system, and held that it was 
permissible to regulate abortion throughout pregnancy in the 
interests of the fetus, or unborn child, so long as any 
previability regulations did not constitute an "undue burden" on 
the abortion liberty. See 112 S.Ct. at 2818-20 (joint opinion); 
see, e.g., Planned Parenthood v, Casev, 114 S.Ct. 909, 910 fn 2
(1994)(Souter, J.)(joint opinion sets constitutional standard under 
Marks . v.__ United States. 430 U.S. 188 (1977)). Thus, the
prohibition on partial-birth abortions could be constitutional even
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Martin Haskell, suppa, at 27-28 33 Th.,« °r more'
is onlv anni i /ahi'o VM Tu .',33' Thug, the method apparently
after Ch Perwd shortly before, and the period

ConsCltutlona]- analysis of the prohibition under 
c^eY therefore requires a bifurcated approach.
;,H_v.bUnder ^lanned P.arenthoo^ v. Casey., previability regulations of 
undul burden6on0rhtltli?10rial 10119 aS they do not constitute an 
undue burden on the abortion liberty. See 112 S.Ct. at 2819-21. 
The essence of the undue burden test is the question of whether the

p];ac®s a "substantial obstacle" on the woman's 
®/feOtl\elyu dtpriV6S her Of the to make the

ultimate decision of whether or not to abort. See id. Given 
-he existence of, several standard abortion techniques for 
previability abortions, other than partial-birth abortions, it is 
clear that this prohibition would not constitute an undue burden, 
There is no indication in the case law that women possess a 
constitutional right to demand that the fetus they carry be killed 
in the birth canal. If women lack such a constitutional right to 
demand that the unborn child they carry be killed in the birth 
canal, then physicians lack any corollary right to kill fetuses in 
the birth canal. The abortion liberty exists for the woman, and 
physicians are constitutionally protected from regulation only to 
the degree necessary to protect the constitutional liberties of the 
woman.

The primary application of this regulation of abortion to the 
second half of pregnancy further suggests a lenient constitutional 
standard of review. The Supreme Court in Webster.v. Reproductive 
Health. Serv^, 492 U.S. 490, 513-20 (1989), upheld a viability
testing requirement at twenty weeks, based on the common tendency 
to miscalculate gestational age by as much as four weeks,- Justice 
O'Connor's concurring opinion stressed the permissibility of a 
presumption of viability at twenty weeks, and the permissibility of 
regulating abortion during the period when "viability is possible." 
See 492 U.S. at 525-31. It appears that regulations of abortion 
operating at the periphery of viability (which can occur as early 
as 23 to 24 weeks according to Casey, 112 S.Ct. at 2811,) benefit 
in some ways from the more lenient standards applicable to 
postviability abortions.

Further, it should be underscored that 
partial-birth abortions are t
techniques must be evaluated separately for previability, 
postviability, abortions.
relevant to previability abortions; after viability, the state may 
actually proscribe some abortions. See Casev. 112 S.Ct. at 2816- 
17, 2821. Thus, for example. Dr. Haskell's concern regarding the 
"toughness of fetal tissues" at "twenty weeks and beyond," making 
dismemberment (and hence classic D & E abortion) difficult, at some

33 .
after 1^4/ r. Period shortly before, and the period

7_fOrLC2-^UV°ral analysis of Che prohibition under



?. 5

<

Dr.

4

•. JAN- 3-36 WED 2:26 ?M

, killed 
birth) . A

point becomes less significant, for within several weeks the 
toughening fetal tissues comprises a viable fetus, or, as the Casev 
joint opinion described it, an " independent ... second life," or 
"developing child." 112 S.Ct. at 2817. To gain the burden of the 
undue burden standard, a physician would have to demonstrate that 
there was no medically-viable alternative method of abortion, 
during this short period from twenty weeks to viability at twenty- 
three to twenty-four weeks. Yet, even Dr. Haskell's paper 
documents the alternatives of induction methods, and of Dr. Hern's 
technique for softening the fetal tissues prior to D & E abortion.

Upon viability, the state can proscribe some abortions, 
because "the independent existence of the second life can in reason 
and all fairness be the object of state protection that now 
overrides the rights of the woman." Casey, 112 S.Ct. at 2817; see 
also Roe v. Wade. 410 U.S. 113, 163-64 (1973). The proposed ban on 
partial-birth abortions is merely a regulation of abortion, and 
therefore is, in its application to the abortion of viable fetuses, 
well within constitutional limits. The Supreme Court has never 
given women the right to demand that the viable "developing child," 
Casey, 112 S.Ct. at 2817, be killed in the birth canal.

Both before and after viability, the statute would, in the 
broad sense, be subject to lenient rational basis review, which 
would require that the prohibition of partial-birth abortions be 
rationally related to some legitimate governmental interest. This 
is the same lenient review applied in the modern era to economic 
regulatory review, and laws are almost always found constitutional 
under this standard of review. Public morality, for example, is a 
legitimate governmental interest. Thus, a sense of particular 
moral outrage at partial-birth abortions would be a sufficient 
reason to sustain the law. The spectre of partially delivering a 
fetus, and then suctioning her brains, may mix the physician's 
disparate roles at childbirth and abortion in such a way as to 
particularly shock the conscience. In childbirth the physician 
considers the fetus her "second patient," and thus works to guard 
and protect the life and health of the fetus; by contrast in 
abortion the physician often acts directly to kill the fetus as a 
part of the abortion procedure. Proscribing a procedure that 
seems, even momentarily, to evoke simultaneously these disparate 
roles is itself a "legitimate governmental purpose."

Further legitimate purposes for the law would include 
protecting respect for human life, and for constitutional persons, 
by not permitting a fetus present in the birth canal to be 
deliberately assaulted and killed. The birth canal represents, in 
constitutional terms, the passage from constitutional non­
personhood to recognition and protection as a constitutional 
person; even a viable fetus is not a constitutional person within 
the womb, while even a nonviable fetus aborted or born alive 
apparently is a constitutional person upon birth, particularly if 
the fetus is of substantial size and development. SSILl—e• 3? » 
Showery v. State, 690 S.W.2d 689 (Tex.App. 8 Dist. 1985)(upholding 
murder conviction when physician, subsequent to abortion, 
infant; noting that viability is irrelevant upon L___
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Art. 1195. Destroying unborn child. 
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410 U.S. at 118 n.
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physician deliberately killing a fetus whom the physician has moved 
partway on the journey from nonpersonhood to personhood, and who is 
physically literally on the verge of constitutional personhood, 
undermines respect for human life and for constitutional 
personhood, because such a fetus appears indistinguishable from a 
constitutional person. Requiring that the fetus be killed within 
the womb, rather than within the birth canal, in a small way widens 
the line between permissible and impermissible conduct. It 
undermines respect for constitutional persons, and for human life, 
to deliberately bring a fetus within proximity of constitutional 
personhood, and then, as such fetus lies literally within inches of 
constitutional personhood, assault and kill her.

It is possible that at least some of the fetuses killed by 
partial-birth abortions are constitutional persons. The Supreme 
Court in Roe v. Wade held that "the world 'person,' as used in the 
Fourteenth Amendment, does not include the unborn." 410 U.S. at 
158. The Court, however, has never addressed the constitutional 
status of those who are "partially born." Indeed, in Roe the Court 
noted that the following Texas statute had not been 
constitutionally challenged:

"Parturition" means "the act or process of giving birth to 
offspring," Webster's Seventh New Collegiate Dictionary 615 (1967). 
Typical legal definitions of "live birth" require complete 
expulsion or extraction, whether or not the umbilical cord has been 
cut or the placenta is attached; the neonate must, after such 
expulsion, evidence signs of life such as breathing, heartbeat, 
pulse, or voluntary movement. Significantly, "duration of
pregnancy" (and hence viability) are explicitly stated as 
irrelevant to the definition of live birth. See, e.g.. Ill. Rev. 

Ill 1/2 para. 73-1(5); Fla. Stat. Ann. §382.002(10).
It seems reasonable to suppose that an infant who has been 

only partially extracted from the mother, and hence not yet legally 
born, might be considered a constitutional person, even though (for 
example) only the head and shoulders have been extracted from the 
mother. It would certainly seem wrong to remove all legal 
protection from such a partially-born neonate, and thereby subject 
her to being killed, assaulted, or the subject of medical 
experimentation, upon the direction of another. In the same way, 
it would not be unreasonable to find that a fetus delivered into 
the birth canal has already become a constitutional person. A 
fetus delivered into the birth canal has commenced the journey 
toward legal personhood and hence legal protection,- indeed, where 
such a fetus is or may be viable, she or he is literally inches
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completely apart from her mother. It seems odd to demand that such 
a journey be completed before legal recognition and protection are 
assumed.

However, it is important to underscore that the partial-birth 
abortion prohibition is fully constitutional, under current 
standards, even if the Court were to hold that all of the fetuses 
protected were NOT constitutional persons. Even if the infant in 
the birth canal (or partially extracted from the mother) is NOT a 
constitutional person, the government nonetheless may be concerned 
with her fate, and with the wider implications of permitting 
killing within the birth canal or during the process of birth. The 
decision of abortion rights litigants not to challenge the Texas 
prohibition of killing the unborn during the process of birth 
suggests a broad agreement that there is no constitutional right to 
kill during the process of birth; the proposed prohibition on 
partial-birth abortion extends this reasoning only slightly, by 
preventing physicians from delivering the unborn into the birth 
canal, and then killing them.

Indeed, one notable feature of the proposed legislation is 
that it is supportable by a variety of legitimate state interests, 
which in turn reflect a variety of views of the status of the 
fetus. Animal cruelty laws can regulate the manner in which cattle 
and other sources of meat are cared for and slaughtered; thus, one 
who believes the human fetus to be morally equivalent to a cow, 
pig, or other animal source of food could rely on the legitimate 
governmental purpose in not unnecessarily " subjecting living 
creatures to pain, cruelty, or indignity, even in the process of 
killing them. In addition, the proposed ban is rationally related 
to the legitimate government purpose of protecting the value of 
constitutional persons by drawing a clearer and broader line 
between abortion and childbirth, and between the fetus in the womb 
and the neonate outside of the mother. Those concerned with the 
integrity of the medical profession could support the statute 
because it lessens the confusion between the roles of physician in 
abortion and in childbirth, and hence alleviates the fear, moral 
outrage, and potential moral degradation that occurs by mixing 
these roles. By contrast, those who consider the human fetus to be 
a form of human life could rely on the purpose of providing a 
modicum of protection for human life, by proscribing a particularly 
cruel and/or painful form of killing, or by granting some 
proLevtion to the developing human within the birth canal. (Under 
Casey and Webster government may legislate in the interests of the 
fetus, and based on the view that the fetus is human life, so long 
as the law does not substantively violate the abortion right. See 
Casey. 112 S.Ct. at 2817-25; Webster. 492 U.S. at 504-07.) 
Finally, those who believe that at least some of these procedures 
may involve the killing of a constitutional person, would also 
possess a legitimate purpose for the law, although this latter 
purpose should, to assure constitutionality, be supplemented by at 
least one of the other clearly legitimate purposes.

Under rationality review, the Courts would not be free to

away from maintaining a sustainable, developing, independent life

a journey be completed before legal recognition and protection
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II. CONGRESSIONAL AUTHORITY UNDER THE COMMERCE CLAUSE
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out-of-State to New York clinics). 
doubt that abortion providers

did not 
or cruel abortion 
---- ! in D & E

the legislature is free to

Congress possesses ample authority under the Commerce Clause 
of the Constitution, U.S. Const., Art. I, § 8, cl. 3, to enact the 
proposed prohibition of partial-birth abortions.

As a starting point, the testimony of the Attorney General, 
regarding the then-proposed Freedom of Access to Clinic Entrances 
Act, is useful:

is well-established that many 
of patients from other Ctneeo. 
Alexandria Women's Health Clinic,

undermine the constitutionality of the law because it 
proscribe other seemingly "shocking," painful
techniques, i-- 1 -
abortion. Under rationality review, t‘.._ 1_3
address a P^f^ionof a problem, while leaving other parts of the 

in addition, there are rational reasons for

The provision of abortions services is commerce. The 
entities that provide these services, including clinics, 
physician's offices, and hospitals, purchase or lease 
facilities, purchase and sell equipment, goods, and services, 
employ people, and generate income. Not only do their 
activities have an effect on interstate commerce, but they 
engage directly in interstate commerce. It should be easy to 
document that they purchase medicine, medical supplies, 
surgical instruments, and other supplies produced in other 
States.

Moreover, it is well-established that many serve 
wiyulfi^anv numbers of patients from other Ctaeeo. For 
example, in Bray v. Alexandria Women's Health Clinic, 113 
S.Ct. at 7G2, the Supreme Court accepted the district court's 
finding that substantial numbers of patients at abortion 
clinics in the Washington, D.C., area traveled interstate to 
obtain the services of the clinics. In Wichita, KS, the 
Federal district court found that some 44 percent of the 
patients at one clinic came from out of State. See New York 
State NOW v. Terry, 886 F.2d at 1360 (many women travel from 

Thus, there can be little 
are engaged in interstate

------ ox. o L Ll 
such as the dismemberment of the fetus 

Under rationality review.

problem unaddressed. In addition, t
distinguishing between partial-birth abortion, and other forms of 
abortion. r- • • - ■
do not present the same degree of confusion created by mixing the 
roles of the physician and abortionist within the same procedure; 
nor do they present the same degree of confusion present by a

Methods of abortion that kill the fetus within the womb

roles, of the physician and abortionist within the

i.y* z <_4iC ssauie uegree at comusion present by a 
killing of the fetus who is physically partially born, and present 
within the birth canal. Similarly, the dismemberment of the fetus 
within the womb, however morally shocking to some, does not, to the 
same degree, blur the line between fetus and neonate, as does the 
killing of the fetus in the birth canal. Moreover, it appears 
clear that the banning of the previously-existing, standard methods 
of abortion would, under Danforth and Casey, present a closer 
constitutional question. Thus, it makes constitutional sense to 
proscribe the most recent, and most shocking, method of abortion.
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in se^vina out o? aPt-Pear Particularly likely to be involved

f t fc patients' given the relatively specialized 
nature of the services they provide. Some providers of abortion 

n°C 5effortn. abortions in the second half of preqnanc?
during the period for which partial-birth abortions

this

negative impact upon education.

are commercial.

case inquiry.

[t]he provision of abortion services is

8

rejected the dissent's view that schools (including public schools) 
are commercial. n ■'e " "■- -.n;. 7:._ ~____
of any "jurisdictional element which would ensure, through case-by- 
rasp incniiw t-hnt- • ____1

United States Senate,
1----- ; to Clinic

:■ ingress snouid not have difficulty develc legislative record allowing it to make such a finding

Attorney General

thus, those abortion providers who provide late 
even more likely to receive referrals, 
of their immediate geographical area.'

General s conclusion that "(t]he provision of abortion services is 
commerce, " .see supra, at least where payment is received, from some 
source, for the services. Abortion services would generally be' 
classed within the broader category of medical and health care 
services, for purposes of commerce clause analysis. Health care 
constitutes, as the Congress well knows, a large and significant 
portion of the national economy, and it would seem absurd to hold 
that an industry comprising one-seventh of the national economy 
could not be regulated under the commerce clause.

The regulation of abortion services is therefore a regulation 
of commerce, and this alone sufficiently distinguishes the proposed 
ban from Lag.gz,  which concerned an attempted regulation of 
noncommercial activity. The proposed statute, moreover, limits its 
reach to "[w]hoever, in or affecting interstate or foreign 
commerce," performs a partial-birth abortion, and thus the statute 
contains the individualized jurisdictional requirement lacking in

• Such an individualized determination is probably 
unnecessary to safeguard the constitutionality of the statute, but 
its existence further brings the statute well within the ambit of 
Congressional authority, even after Lopez.

— pregnancy, 
were designed; 

term abortions are 
and patients, from outside

.._ _T^e Supreme Court's recent decision in United States v.
115 S.Ct. 1624 (1995), <’ _ J.LL

possesses the authority to enact the proposed ban on partial-birth
abortions. wuuernea cne proscription of a noncommercial
activity: the possession of a firearm in a school zone. The
United States argued unsuccessfully that this noncommercial 
activity substantially affected interstate commerce because of its

115 S.Ct. at 1632. The Court

115 ^S.Ct. at 1633. The Court also'noted the lack 

that the firearm possession in question affects 
interstate commerce." 115 S.Ct. at 1631.

Lopez does not present any reason to question the Attorney 
al's conclusion t-hnt- "Olho  ■

Entrances Act of 1993, May 12, 1993, at 16.

- ------ ,--------  Lopez.
Coes not alter the conclusion that Congress

Lopez concerned the proscription of 
the possession of a firearm

States argued unsuccessfully that
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to 1 ven, its gruesona nature suggests it ought
is °JLeeOf th0Ca criacfi/ 4C Blaokstone wrote, that

it 4®c®rve8 no naae. as rar back as the 13th 
ln!* th» abortion of a "torsied and

SSSiga^S"!^ (8. mo™ ed;’

tohlo’stet”1*^!^???^?? of 5«<mtly «n»rted etote lav, 
Ai.i?-aSta1:'<*?’0 J83O’.51< affective Koveaber 15, 1S95, tro 
21211^ rfviw «» writ., outlawing on terse
Sdliitlint’“t of thl* logieletioa, the 
MrtiJllv-b^ procedure-) the fate of an .live,
partially-born child has escaped the attention of the sodem lav.

reeide in a constitutional twilight zon« b«i
and4lnc«»P15e recognition

doctSS1 Of Supreme Cvuit-.
nSS i&’rum OlafiB children

Manif®3ted by the procedure sought to be banned by 
and Dartl^outTlf”^liberate manipulation of the child into^ 
Sath^^fS? Cianal die « painful and gruesome
death by means of jamming a pair of scissors into ths back of the

2

’^u’ht z°oe 8*t*”a 

_ The lives of partially-born children

xxz. Killing a Partially-Born child Xs Midde, Mot abortion 

,Kur,e.Shafer's candid summary of her experience reveals,

axe at risk when they 
between full

veil known throughout my - -

placoB vaere p<Bople~OT'brth sid^’of'the 
abortion debate should agree: no civilised republic can permit a 

^?Lo?a dS^ibed, ShrSito?

puas toe moving body of the baby into the birth canal;

hii*fiiVle 'S5A Ciwping together. He was kicking
?;!<£ 4 J?* hia ^ttle b0ad v»s 8tl11 ®tuok

* P?ir inssrtfsj

Giassitisd the abortion ef a "formed and 
J,*£SLfS homicide. (See H. De Bractcn (a, 1250), on the 

SSSv ASS ?X 341 (8. Thome ed. 1568; fora
Parenthood v C^a°e law aourca*' “*• Linton, ’Planned

13 “• Loui5 Puh-

ware clasping together, 
while his little head

hi^^ere?X?ionCta2?iSo

— 4>—J
September 27,
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of the states aa

vitality or life in

V. The Utiating Legal Proteotioa of partially-Bor© chilflren

■ * ’ iT 8tat®8 in statute or case decision recognised

befftt-- arrt-M.i Kr-JL wwise oi oeing corn anaSrn ali^^han W4<Ch W0Uld have been
f2rnot A b?-C°nfin the Penitentiary for life or
tor not lees than five years.« [Vernon's Ann.Texas Civ.St.

3

nuw^n eerviooa ano most states: sea. a.a., rfl nav 
" unboxa chiM vtioia Intwwts «e

unba^i abortion contact the deliberate taking of an

S?",r **!■*•*—— •■

child's skull and siphoning cut the brain.

children are neither fully bcm, and therefore 
aJ a child^bS^ M?!£Ci.der •b’4 infanticide statutes in every state 
who is cAbi-S01?0 alive ((that is, a child whether or not viable 
St expelled or extracted froa its aether, whether or

‘jssx s

ViAW' • • •- “’•«« “I»>> pr.ctlral
father than the literal meaning of the phrase 

.<*«••« WrtS proc..,5’by a
v<nhi. <4. "• 2vi wie eixxn process cy aferbtL^iA£t A? r*Sardttd « having been born alive 

of the law of bcaicide. This draws the line 
alive, limiting the forxer to those

process or after its ccroletion. ■ Perkins on 
frW; Taw at 30 (3d ed. 1969).

reaulafcnd1^?  ̂♦•WvV> ^x^’a yi*v* since the 19th century, Texas hap 
act^tSJSiJS<5FnAof a ‘Si2£'B llra curing "parturition,* or the 

which <to offBbrlng. The Texas statute,
waxen was recently re-codxfied in 1993, provides:

Cu^llSJ S? n Pa^rition of destroy the
£n * S*1* J? * being , born and
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statute differs from

2h.™J“J,25? ““»• raw* is not such

later "<Jhe«d *> «« rw^onlng in 
cuwaenting that "a viable fetus 'in the process of be inc

KfiBler V. Superior cpttrtr 2 cal. 3d 619 (1970).

Art. 4513.5 (West 1995)].

has opined that this statute is
S «borti<m dMisioM .!»», unlike

_ to those situations in which 
of being bom. [Op. Atty. Gen. 1974, 

the Texas courts7 early

 -------, the court stated:

** is * difficult thing to draw a line and 
9““*1 «l? « to th* pLcl.c tine at vhiSh

T> ,, exPul8i°n frcn the body of the Bother. . .
ofti»£»db^aiiy *« that a viable child in the process 

Z?9 is a h«»ah being within the meaning of the
^^iitLSta T*teV W?!?thfr not the process has been fully 
who^» ,a^ ieast be considered a human being
dapend l^on anv ’ ’?Thc guestion should not
l*?aldfirtio  ̂ Mid fast technical rule establishing a
baJause ?-nfant was not a human being

P®*1 the precess of birth had not been fully 
(Id. at 625-626], J

(1908) (a charge brought undir

bft .................................

accused); see also, state_v. Rqpfl- 41 Texas 33 (1874).]

ave^M to the constitutional
SI SCZ Partially-born child and an unborn child, m

: the previous

5.^
(iJos? BX“’ CF*alU.Y, gtata, ioc s.w. 353
J1-®/. .(• charge brought undar thin , 
i£SiyAVouV^va be <Qiva'- herB' «>• chii«
IS2SL?? ™ 1^L_bo.rn_ &liv®.' *** the action of the

j^fiSatiffi'af**?* CW5? «xpres81y noted that r________
L »C abOV® Texai «tatute making it a crime

vitality or^life/p< 1:0 Ufe in to “destroy the
shall^J^ rA,A « ? C211<J in a atate of being born" was not 
court'e^no^tlan^ZvJ? 4.Ot 118. n*1]» Arguably, the U.S. supreae 
SS explained by a decision of the California
Court of Appeals, People v. chav»T 77 cai 1™, ,a ,,7 TTcttV 7*

IK
tK born 411ve- Ra3aoeln’

Dr. Dru Carlson, director of Reproductive Genetics at Cedar-

4

Teoal fiSen XhSIVu < /aitfc technic*l rule establishing 
i^««nt being bom was not a human bel

complated.*



JAN-03-96 WED 17:50 NATIONAL RIGHT TO LIFE FAX NO. 2023475907 P. 05

legislation, observed: it is

supra, at 51-53].

(Philadelphia,

the taking of huaan life.

5 t.

«*h^ tisyffrS1 J*?.;**^^0* °n* °f *" «>’«*»• to tStxo? 

"ris ?hri?-2

e^ednatVs Mediexi wjir/" a*J’ Accor a, IllustratedJefferson *Law iokiCc^2?5r* M*?***' Edition,
•abortion -- <Washil^a'r D.C., 1982), at 3,
stage of visbii A?n «^ryo or fetus prior to tho

SSmtv weawncy haxsjs tn, fVtua rwchlV tae =g? of
’ <®aPh®*i8 «upplied). Thus, the Court in Casey

skk.’s-jS^ ™

; of the House 
1995 at 34}* 

to toto tt>«t *n abortlonise to* to work hard
toanS tto oSJix ln th‘J ®?rT1*' »«««: "« *V

ft* act quicxiytoensura toa?

train that Causes ..instant £aiTh^ia?iVand

Subccaaittee on the Constitution Hearing, Snuje 1571995 at 34)7"

excrueiatSo Sn '2?c?,are aggravating the already
TraSSint -Kstin^ S P^£^ilyZborn chi id. [House Hearing 
Division of SSa«SL25 ^°brrt J’ mte' Director of the 

at cmo 

odds iHtt th-r cik post-viability abortions is at
JeMt.. rJ^e ^inition Of abortion. As a CHS Report

^ffloJn Brtia^MrtigninT tofin8a atortito aa^S 

ColSSr sSSiinS „a <Qfinvittble fetus.* [Irene e. Stith-
8oi«’c«, "Abortion Procedures • crs

lagislatTli Angeiee and an opponent of the
legislation, observed: it is the removal of the fluid froa the

1 death.” [Majority 
. Panels snith indicated that

—, "Abortion Procedures,* CRS
ISM) atT D(«Sto’Try' T< Si™^rolc7'miadeipUa° 

” supplied)). Accord, Illuatkt.d
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*5* law i* f3r** t0 r«-d«£in® the reality of

Btate °f CliU at 60, cithw
fSiS??!®3f??11 Uw withstood recent constitutional

patient relationship is sacrosanct.

6

S Killing of an unborn child (outside ths
farn ott hcaicide (or feticide), and 

statutes Bake it a arise to take the life of

■■■Hi
war cr«t^ XiSJIHSfi '“SJSl • «f.!>«>>•*»

scrutiny, citing cases].

Su Do” «“

aaainst TOe of buaan lifc' wither for or
Sin iS??* j*0**3 within the concept of reproductive choice,

thiS type of deliberate killing of a partially-borA 
put1 it tjS? of I3?’®1 abortiWl a standardsedical text
iSal 1 4rgUe that WQBAn aust have «««®R to
in?aitf«?5J W 1 ’< Kwe*er< society will not countenance 

iSpincott, at 1327.] It 
IlZiSS* distinction between freedom and license. An

’A 5 W «>“
L” -r-rT~'TTT_w**v-kW«* prwwiures xrees a oocrcor iron 

he ,h< act* crinal negligence 
Ib^rtiS -- ~ including the medical draft of
XY 1976i ^71fart, 422 F. SUpp. 934 (W.D. 

«^-^.?aC*^SO a<a^regSe* intentional conduct, the ban on the 
wE^c“ “

«8W‘/ «<>A toe wcert Hew York

1S?!StiSSlniwon contr*diot'

"£t]he overwhelming j ‘

KeK'M ?' J*T a iate-tS; XSS

tLer! <1<,Pf’r’d maifFrance to a woman-, life,
SFun o7TPSiuiM’^.,’ootor “h0 iBtentlonally

* i A® _a 2*®** deal o£ loose talk about how the doctor-

--------------. It is indeed inportant, but in
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dow8 £t txruap hwaan life itself. Just as it 
,K*’J Yqr3S District Attorney to intercede into the

below, the alleged "constitutional* 
Given the radical and extreme nature 4*v

s:

doctor-patient relationship between Dr. Benjanln and Mrs. Negron, 
5°^“’ to intercede to outlaw an abortion 

practice that deliberately kills a live child already in the birth 

nkl,^ J?WB?un J of stat“ rMcue ««“ partially-born

ZO?4??i!>.4awn' fl'S3* 11 *n i29>^tive and prudent federal 
S2™.^4.fi4 thl* A^ter consideration, the Mouse of

V.fv®fvh*1»^1y passed the legislation that is 
clear that in all but the extraordinary, and 
Ca* < where this gruesone procedure could be 

<L“h<7n ° ««c«»Mry to save a nether's life,
the killing of a partially-born child would be understood, as it 
was and is under the laws of sone states — a fora of hoaicide. 

thisXIegisiation,>OrtiOn ,rsced*at Applies; Casar does not preolude 

nof- th® killin9 a* » partially-born child is
2a JJSIr 4.Ju 1 eL®n ass^aing one characterized this action

c®urt,ai*ix’rti°n precedent does not preclude 
??°? 5n»P«afcable practice. As I outline

 --------concerns are without aerit.
 z-------- .,«*<! extreme nature of partial-birth homicide, no

Under the Supreme Court's abortion lav in Planned Parenthood 
279X (1992) (the plurality or joint opinion of

; and (3) whether the

X. A Noun's Health

7
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M Iona ai abortion procedure,
life for an exception where the aether's

bean given too little acknowledgettant*. . .

of protecting

(112 S.Ct, at 2817].

State's

the procedure is largely, if 
4’ity. Focusing, therefore, 
- £Mgy requires that lav 

or proscribe all T”1? eeeXS 5© regulate

<*11? took thTton, Of the court-, ebenUen^t^

l of the undue burden

S^SlSSoT  ̂ c°urt' **!» interest »ro«8 in
01«iM are trSrS^VJ?*” i1“v»1opo. “« therefore, abortion
aasSte^n-e- Sdap®rKlir^ UP<>» whether ths olaia is 
definitively wtlbll^^^1 7s t0 which is not
between 23 °3urt but ia »P«culatod to be
tttuMa* .ajxi 24 ve^cs, the goveraaent nay not place an undue 
viability t0 ^rainat« har prtgtancy. After
IcizZJT?y' goverraent way ■regulate, and evan nroi^lE-

------  “»**«**wjr • x-w wie uourusignificance aa the unborn child develops
treated differently depending Upw vueune

p^ew or P°*t-viability. Prior to liability 

between 23 Court but is apecuxauea to be

too- on •n
2SmJny'.x^St ’.ESr??* -<« S™ ^o.«ii;;
JudSint heoessary, in appropriate nodical
? L9?! [hf s.Stt ut“82^yiOn Ot *>• ifG 037 hettltb of mother

sjuia ^rsi ooYt r^toa to <*•* <*«*rwire ^hat tn® he*lth exception Mechanically to
JrSESSrZJJioh dEIS?J?£ “* available an abortion -

7 ’•W Vei711t tO the ^terests of the

No one drafting this bill denies the importance

8

and unborn child ,OOfflP^ing interests of aetherrecoonitiS of the in particular, to correct the under-
thrSuJaiitvfwJ?t®3/f»^ f unborjl ^Ud in that balance. As 
cniv1^1^1!!7 writes x *Poe speaks with clarity in establishing not 
i^iti^L7Vn S?lberty m al>0 seta's inportart and

*£**• P^ential life.' That portion^? [loci has
been given too little acknowledgement . . (112 s.Ct. at 2817],

intarelFin1  ̂ t order to acknowledge the State's
unborn throughout the pregnancy.

EtSSiLry thl* hawS^wrenSS^ftti
thrtalSatw toraoftha ccurs'. alwnaemiaat of
stan<SrdWiSi ££ iTIZ I-? ~ th® «^iculation of the undue burden 

>« 4.v7iX1 to P1®"' but net post-, viability abortions.

1. Pcst~viability

^b®- bili WWrlataly bans the partial-birth abortion
§2£T£S«£F**’

512? 4.°V JPc’»t-viability stage, ^ggv require;

‘,tba PJ»»«rvation ’ ' '

is Fsrtatlrtffi1 pr^du^T However, it
bin eSS^SJi *ap to inf er further that the governaent hay not 

as Iona as gruesome abortion procedure,
life i? artSl^ f°Lan **>*&l<m where the Mother's

<« «, , tMreatened. To read £sAfiX in this over—broad
Slitotl whrt the*«£iSj -Df **• *SS* to acre careSlly
caiicrare what the court sees as the coapeting interests of Mother
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atOf the

ban on’ •’ealin.i o- 7 t?151™ ln where the state'
■accnd pre-viabliit:

at the and hX*. ' J71 , P^valent fora of abortion
that lalegislation, an abortion practice 

eapioyec in far less than one percent of all abortions.

oon.titute Buoh «PSurd«1.*r SSS?" £*.

Kr-fF-

. ® invalidation of a atato statute
a Phy*ician erploy the abortion technique that 

> « 4... unborn child to be
 1 1 .J upon a doctor

before the ccanaittee — which is

mX25
pragnancv”1 but procsduras at this late stage of the

the one seen as patently and inhuaanelvoff£is?iaSirtlSr ,7u®Vce ^P^rtxnt uiS other opponeSte
aborti!L«^l!i- ' n«t every lav passed affecting post-viability 
if? aft“ th? •T*h<alth «ception!lt is enough
interest^ ?? SSJ* ths law, a mother's life or health 
prohSitid. addressed by means other than that being
prohibited.

«««« ^Pa^aant aseessaent is misled by its reliance

fUn^ Ptrenthotri ja

«£;«« hXeJ to SJiaafeum ha, no conrtitutiotoi

9

a doctor reasonably believes the lite oFtte »oSar*i*~at'‘staXe’aSl

thrtortoutItoayB^2i^,fiWLKUnlUte Baa' «“thorireg regulation 
wroognouc the pregnancy in behalf of the interests of the unborn 
b^on "wiij^VlaY ??piled in Wtatt the state's 

©r other solution" abortions in the pre-viabiiitv
ISSSato1”’^. St^r1” 5“^ Only li’ht o£ «» teitS 

Ak< wj 1 • bother. Now, of course, the interest of the
SwSa^VtffSaffig la also distinguishable 
atthi Moa± prevalent fora of abortion

Similarly,

-L the Isgisla^on before the ccsnaitts
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throughout the preffiuncy 
partial-birth abortions « 
holding that a ctata niw

save a

(112 s.ct. at

her life

a .22*°f thi“ l»9i»l«tion does not depend on

exception for the health of the mother is not an

f that.4 woaan has an unfettered choice to any 
the basic constitutional fact and 

healt** cannot bs tranimuted into the 

•ntt’a3<eted the argument that a vonan -is 
7Lb** P*»g*ancy at whatever time, in whatever

153j for whatever reason she alone chooses.* [410 U.fi. at

method Ss? bT V?" d° ~ a Partial-birth abortion
16 becauBe for Beae WDTOn «ie nethod poses

wrlod^^v’SJK^i*^ C1ti? t?at £aaa£ “pb®115 the 24 hour waiting 
2S£jb!?aus? bb® aadloal eaergency exception was construed

hytiw third CiroHt Court of AppMii to not pj.o anysijniticant 
«*• OT. ha<,ltb • »O“»- tmt^St ot xith^ 

before the 
. June

Kolbyrt The Canter t PoliX, £fo" iL
22^995 i?n«riiX^'t^e^4-th* Judiciary Sraiittee,
to'tie tsrae' bUt agr»±n, it has no relevance

it? ■ince un<Ur Ca8ev tilcre an elementary
banning all abortions — even for a 24 hour 

ard^nn^0 tha lif* °r haalt11 of th® mother may be jeopardized — 

gruesome procedure that medical testimonyindicates

ont t0 *, ®P«cific abortion procedure, even if it were
theiii?a1S^i^1iK C¥2 at 2821] ♦ That would ignore
zn oth^:^L \?8<caildJack?owladg®a ** £aggy. [ZAx. at 2816].

2825^26*? aU nacaasary ««ve a mother's life.

A woman is entitled to a post-viability abortion only when 
or health is threatened by a continuation of her 

io

ThSSSih PluralitY' «a<ie this point in her
SSSS^SS^C ?n particular/ she concluded that a state

method most likely to save a 
SSiZTilJI11 z7 J31111*1 ®boul« not be enjoined even as it posed some 
additional risk to the lira of the mother. r<76 uls bmi
re^taSd l±?°Ss*vUd<7 int43r®st is aOre clearly articulated and 

cannot be seriously argued — as the 
legislation do — that a partial-birth abortion
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pi’ttTnancy

Vnder

tears.
to induce appreciable uterine

wsanixation

PaxtlS^blrthi^._1S^rtf?5._Peoo’<i’“« ’““M not

aunra. »+• ■UD«tantiatod. [House Haarln*

•vltitanue' c£~ h<XrSiL^Un9 *?** there ii
coeplicatlons, Tjlt ConareS i ihfectio«» cardiac
reveals that "[llittle Service similarlythe nedicai lilU^t P^li’hed

[CHS Report, supra at «]. [partial-birth] procedure . . . .- 

is a varTant^of^a^bxw^^g-^^g?^^?' the partial-birth procedure 

risks* Aa the well-known its°i^r creates asternal
19 th Mitt on ^®®d world-wide Will ia^ QbstAtr j a<deliveries, there are ’IW2ith ^P^tsdXeeS

71T* .& . 10 threat, rid! at L- « P^-vianinty ilegislation, Dr. Paaela fr£<*n 2J5X^ ’ In Ho^S« Hearingo

«nn.r in
conjure up such a life threa^^w^^^ 3d^ ’ Sut ®v<n were we 
the procedure to

reasonably
only a partial-birth

asserts that late term 
, kidney failure.

tears. Anesthesia .episiotony and deep perineal 
relaxation may muse utarln* induce appreciable uterine 
heaaorrahage*" [id.] While Wi*??”-« a«<1' 1X1 turn, postpartum 
delivery may be preferable in »me«ts a normal breech 
■ nanipulated, reverse nartPa?^?^^^8?0 a Cdsare«n delivery. 
Minim's under the logiTJi

because it* is ’ deW^^^“^“?^htProcft<lare »agnif ies 'this 

prasentation into a re£?se S2 =1 a £avored birth
Again, wiliia^A obiftrvoa. ona less desirable presentation, 
canal' SS^ o/ S~

««, it l. the C“-J- "teV.

a^post-viabiiity abortion 
i on this 

^on at Mt.

« '=«« i¥ Jhto U^rW601057' **• 
fetus in [the partiaLSrtbi aeoesswy to deliberately kill the 
the aothar** [House Heari^^?J!nnef J* ord^r to save the life of 
conjure up suih a li^hr7aSS^LP« V ?ut ** to

the procedure to be used witheS? ^4° < legislation allows for 
£«or «m r.a^Sbir“4d<X;Z;tfate ?^*1 olvi\ “

ball.vaa it n< -or. 5“J_?e .<» -be raaaonaily

StSSrt'&i. “««« to

zsax on

’jualify. jjje partial-birth ^5.wu^or ’̂on P^^edure would not 
necessJrily «fr^2M^Se^^n itself, is JSt
claiss of safety are not substaSSS Pr’ relates, the

1^, and even within the

abortions are pursued^n^TArhXX^e/

11
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it is daecribed

natural labor.

to disparage women who face

to carve an explTcir 4th
dafanae. Certainlv >on ln

children have on aomers cfrather tn“ dellv^S „ "'‘B^Lthe Mrtial-birth 
tB truly tragic c^Z. an alternative abortion 
lay Sbould. Iu? f??. touch

to indicate that ton<Uim ™ °La Pf’A”"0?’ "thor, it is aerely 
health riaka can ba addri’S1“ IVoiffna aRy believed
£^;,Ony and intomaticn .. b^ ./tS.T av’il"lll« nodical 
procedures, or often, by delivarv xh, alternative abortion
as a matter of Uv, th* a c««aire«« section. Therefore?
obligation to leave the partial-hf no institutional
to carve an explicit health ab^ien method in place or
datense. Certilnly, 8 ,av*U*ble afriraative
*ade available for the sol nf s^^tion Method need not be
Partially-born chiles choose to have
•lective* reason^^’o^^^lly extracted for "purely

FJi5t^l1"bi.rth abortion method in plaoe or 

available affirmative

w°«ld also u—-,*««, xnese

“•w^^'^i^'iJce aT>c?iiy ^ifeTt7d«^r:s:
pr.petitioner., Dr. Stxiii „ *»«eriJ>«d by one o? 12
•upra at S] , “««U. „ taking H1XSS days. (Majerity Report?

’ Encyclopedia of
[aJ ftar the isth 

an abortion by

>SS5i Abortion

a*: "Sslsdepresses .nd di55£,“ lcltla, “11 ?«■“:, uterine prolSci 
fiiJ!yi8nuly ““eclated with the ‘ ' .Pdndltions (1
[House Hearing Ttanscrint n^e « o£ a totally normal child « 
this regard, th<PaB<ia S*^, supra,^t 3917

h«eith risk^J thnSthlr11 iSiua??1*"®* to

his legislation ie Procedure

Preference for instillation' *^*^9 a decline in
evacuation (D fc B) in the s^^^? £avor o£ Nation and 
apparently to avoid such Sde tril^®ter (waeks 13 to 24), 
the fact that soaatimes the^^S?* a* diarrhea and vomiting, and 
claimed health prTble? by * lahor «dIv«» the mathe^s

2°™&‘tic a.Iohil<J1 ’VAULTS. ^44^ 

h-euKi^^^^ bo
of the ___ . *41

te<UlUn^^d4O ‘̂,i*’^“,V,«di«l Asiatic.-.,
SeX; it iTiSSJnv’*' ¥o5k< 1”») *t 68: «'| 
oeueing the utezS to ^ntrL^. f?rar t0 P««ora ... 
natural labor rftn4^^ract 80 tbat the fetus is exoelled 
solution or, more oosmonlv8 J? introducing saline
uterus.* fCf., CRS Report' auS?g**?A?Pdln hormone into the 
preference for instiiiatSm ae3?5« <i2*icatin9 a decline in 
evacuation (D fc B) in the s^^^? £avor o£ Elation and 
apparently to avoid such side (weeks 13 to 24),

•oaetimes As imuXTl^^

problem by endino the “other's^Chiid) ^Ch^th^d.^,

abortions], 

"SThear?^ ,t , „ -y- —» —

And x believe it should be that ot «1^°

12
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a

relations

aore difficult £ aeth6d01 W abeSoAi
vcicJit, as 1j P^^cujra, The ajraunent £«burden P^^iability ^Se t£e

dial™ /a*rt that « i^Mch «rv«' gained:
i’??d strike at the right ?MTO#«' <”» not

of asking it nore difficult n»- ^as ^Je incidental effect
jennet be enough to invalidate i procure an abortion
tape... an uedw ,2?# “«te r«9tl.tiw
does the dov*? a# 4-u- *™«n a anility to naka thi«•ty to auuca thio daclsion

^oe«rs“5 int0.«“ hwrt or to. 1S2S 

SSS .eiS”: .JI1? «• «■ «t 3jS]7
rmt«£r oFSa-M* ™
Constitution, UaS. House ©f .Sa®1in* subcoanittee on the 
the paper Pf Dr. H^Sll 15r 1*95, citing 
viability; no suhRt**.;./J! There is no undue burdon n*.-

pre-

offend the Casey
Bnoauso th. legislation hero dOeS not

13

■—ty; no substantial*

3. Rational Basis

his h«aa 
’ The

o£ the stiti

sss? Du*:

*ho“11 not have

a. Pre-vi*bility

Under Casey <t the p«»i«SirL,. 

tlia a.ct. at saigj. 
"the nest f'-- -

the life ua 
iapedes Congress 
©Utlaved in

“eiaa suction-d 7,„1 -Zt? ®aouxa not have hij

«■.^dnnxr 

partiailywbom child's dafo?2uS,tu 0£ Partial-birth. Because a 
‘■‘- or haa/u “ d° vlUl

»ngre«*' unifora BroMH^n"0 “nstitutlonal analysis 
- -n several stSSS! Pro’oriFtlon of a practice already

nlble so long M ttey* dV Lot Sutita?"*10" M»“latlons 
„ - uL^VT S SX0 Si^’c^S-

;-i«t X in'^^oF^sV^n^:- thi“ «

>04ft COJUfl°n fora of 75:011 13 to 24
If fi 22,/ although several tyoes o .dy.ation and evacuation
available. CZALt K of instillation methods are also
leaislaeion. is ^Xfore^&V^^8® are affected  ̂

legislation ciTtit^« !?i8#Jf not i^ical, UargJe 
a wosan seeiS aj J?o “^antial obstacle inthe 

(H9 6,c£r?tTbz^1™ ^tus attaSs

in a Middle case ?th8Onear^viabT?l?i'’^frta abortion is often used 
•»a that removing ^7.ni!LY^biiiVr etage at or about 20

obstacle, ie n° undue burden

legislation
that the . 
path of a
viability.-

b® <^rued that

SSVoT e^
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in P«CT). tt,!,* 4^2?**- in Part ana alwenting

S <sg!?8~»fsiim«sa*?

X. ttie Affirmative Wait

to the risk of crixST^anctSn •**«»*»«■ Physicians
under which they of the cirouSstances
undoubtedly ^4® flawed procedure, the statute

s.e?*r’1 toXktcr^!? ^^^ev,Lo^

falls within the abStfonVijJht kiiiing °,f.a Partially-' 
not; It <« » ZztL A^ht, m earlier

"ou^io^tlTn^woxSy “ JSUftpiftg abo^tion right

•obiliina* arguaent iT?J?e doe® not “Xe its
ra*a mt is

stricter standard of r^iew

' to 
-- nay seriously 
Thus, a partial-

the govemaent
®t 2B30

childbirth 
are i
kill < 
M^ihortfS5?0* ‘n

Cid., at 13j.

stricter standaWcf'revlev iS’uii01 Vi CDU7: should aPPly a 

csnnot be .c^, t„ *?“

14

■S’ <?»-?» iurtirT^*"15"'

a

St 518 "(opinion* of . 
and dissenting

•ven one which i, ro„ .*S-i ~.*ry o^rtion procedure,
•hertion «u«t be e^lSbi^1to* w£?„

the reasona diecuesed stove her ,d0<=tor. For all of
?*rt drewed to f«“

--------- - Wardr 4J2 F.
1577) (upholding the

dii^h“i’atoStoto) “^^^•uade
understood oe healers rathm^Vh.J0*' ailow*ng doctors — who 

« partially-b<5i ^JiiJ of life ~ ‘
Une oonfidenflA <» __ 3? a brutal Banner nay seriau

--------- -  profession t *
standarde.-^; ™ Jwtified « eainfining SUtea
■inply protecting h™,!' Tire^o'ha^irr?1?* found the purpose of 
between paxtial-blrthatitS * sufficient (*rt)he difference 
inches.* rMajority Rarcrt^.UvJ111'1 infantieide is a acre thr^e 
rttlonal i^Te' *X^!S H1’ »<>v.to.St*

trtataent" 1, ^ny on »* =™1 and inbuaane

vuiter nars dracacarf <» 4.d \—’ —•n^-.uus ciai •peech jurisprudence h® lan7uage of first aner ‘
tow a»omc« of KQtehu, v. B»r
conviction of an ah«Z?4i*42l 557 <2d cir* 1577) (uph 
settled this long criainS honicide)

Practice was presuaptiveiv «gued that the abortionlav could not app^TL, 4e cf^tVe^ndeV'ttot?’'" oriaiM1
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inappropriate hare.”

With regard to tie #av® har life preserve har h—

speculation rh t?x®? of health, and it is

both the wottan and her 
’ where the

j even someone'8 
affirmative defense.

lav, it is ccnaon practice to

privilege ’'to1 ^ny °lL™5n*1 ==n3nr» up a preawaptlve
called -abortion, cro^o «£ ''hiCh theu9h

m.-gaags^fw- ____
sjstus^s:S*®6 “~™ 

placed on the defendant ^^e c^tiSil^ er Pr«,P«l'1y
prosecution ’•disprove Svond * that the
constituting anyPand aUa/fi™^aasonabie doubt every fact 
culpability of . an a^cusad « Id.^ Ao ]dOfenses related to the 

the dSend^S^o1 show thatdhe billed burdah of proof on

atace, h.ve rtanged

15

Ihere is nothing at all

w.; «siK srsM
51“^!-y?°n-Srl?inal aafeadenta "

lo VeOeC. section 17. Thle ---------7”' jjisaniry,prove this defense by the hlshJ^A? requires that the defendant 
not uere pr^ondirSce m ^SaS1!? and standard, and
Supreme cSuTha’ X' appiS?£
prove insanity -beyond a rwJonSbia defendants  
U.S. 790 (1952).^ awttSS’JJ® Ortqpn, 343
has held that the nmwj-nt t constitutional fairness, the Court 
only those elwxtTinS^ STthS^fiM^” * °nable doubt 
which the defendant is charuad Tth? definition of the offense of 
197 fiJ77) (arrS^tlve 432 U’S‘
criminal charo® emotional disturbance to reduce

doctor proves that hi method only where the

££:• “1- A-.S2K7.X 5=
g«uirt conatitutiona! inter.." sTf“

statutes which involve
-------------- - . • rk^-j « anendaoGt freedoms and is

--------  [422 F. SUpp. at 939].

— j.ine Qr court-approval.

abortion^prooedure’^sent a* t0 a particular

and no other, i8 necessary to sav^he-/^?a parfc^cul®f procedure, 
With regard,'to th. pSSdic hl5 health'
showing cannot he SdeS t™.^ ^J’^tion, this
speculation and hiainv °5 health, and it io pure
constitutional int^eJta in kthL Of lifeZ A doct«^'»
mother'e. As CaaeTraoit J? context are derivative of the
dootor-patientrelatfSn ^.v [wlbat*ver constitutional status the

S.Ct. «t SMJ. t?e ^°2??'E petition." 112
any conatitutional olal.’S9^ JSJ?*? ^Sftly unlikely to have
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In Manila

tecoqnixlng that if incHvZdual th®
privll^e of ewrclsl^^—i prsctiClontt abUBed the

*the ubumI

Third it Cl r*. .V zne aowsr'sin=r«-A=i? l?9-^'n «rt«N*ehea that it ie

H. Vagueness

assailed

prapcnderance burden
 — ---

P«5tial*birth^’^rt£Jn

The dl.eentlng views in the House Judiciary Connittee

16

constitutional
.*■

necessity.

Shvioil? ™ dSSe tc T.— 7. 
generous tor the goveraaenVt^V.'t1'5® 81,4 .it extraordinarily 
here where the?. sun ?,f“« evaiiahle 
the defense is premised Sen justification. Second, 
and obviously, only he knows what JS'eSi?}* beli,f °c th* doctor, 
»«.t positJn to ^^F*^?** ** <= i" th4

of proof on the defendant* ~ '
i- the u.s* supreme Court upheld this

------  -J™j1 or DMof h t0 b#Ve4 doctor® **** the slight
ooraon law recited above,’thSe’lfti* ““Rested by the

.. a‘?ove. SaVAS?, a ?“d 5.1?n?th between the 

There is

depends upon the defendant SisSS1^)?onftitutional often
order to effectuate th* tha i®su®» For example, in
from unreasonable ^irch«?t^jy,a^ent,a! of freedom
defendants infed^rar^X^  ̂ the allow»

fHeeks v. united 232^ S »©tion to suppress*
apply^ diffaS/wt^Mnstltutl^ . ^hta:i> is »<> reason to
Neither the Supreme Court^r2®*.abortlon context, 
the abortion context ,2? JSF.Z*5®1?1 court has ever held that 
constitutional due^rocess and faiiJ9** nor28al standards of
the supreae CcuA s« ZL??,d are insufficient, indeed,
recoonixing that if i individual aS?*?®14 oFPo«ite/
privilege of exercisiaa S™1 &S25?ion Petitioner abused the 

’EnM&.-BS

? saws*
2d 557 (Sd oi i»77). PP‘ 934 (,'-D- 1'-Y- 197«>' a««n»cd 555 F.

1.C* o, »««>*wvo p™.by the defiant. raa Co^rt .“‘<£’f,U® !f“ "ised “ » defense 
. - —. round that placincr the

with evidence on an 
- 462 U.S* at 510. The 
■£» V^ltgil, 402 U.S. 62

fo ,^ae defendant. The Court exullcitiv ri

-- v.....matter of the interpretation 5» the prosecution as merely a 
involved. “««Treration of the particular statute there

approach as constitutionally sound.

The vindication of -

position to present avidAn/.A j ' ao 13 in Uxemedical condition. Third it has mother's
constitutional ___ nas long been estabiiRh*a ♦•♦.*+. 4* 4-
forward on the*

S1*pp°m v. Virol nf» . 4fbS¥SBt..tX?*lnJ# rtntute tad. it 
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dow not give e2?i?in9 t)“ 
therefore the leaialatlT warning of the prohibited acts, and 
ether armmentt ai^,Unconftitutional‘ Llx« all of the 
cver-statejient. it haliaark of this claia ia

 

There is

a law's terminology.

pregnancy.

The 
of

any
Colautti v.

 narrow
CEJJ.P,elite, supra

» VWen..s ch.!!^ My go
•Miction to be laLosed* “de unlawful, or to the
perspective of «ner' of fSf vagueness 1« in terns of the
influenced bj? shatter it SSS b??,®111’?’6*-’ ifc al8° 
class of perZonTtc Soa C?,5,t0 any of • «*«
*,t 488 ifeavnea v r^* is,?oir’=ted- tmeslde

•tandards. however 408 a’S’ 104 (1372)]. The
Constitution, gl"'n »WU««. since the
natheaatical certain tv e 1 ot do not expect
has recognleed that a “Upra,at B° *»«, «“ ciurt?~iduaie9^Xe“',tvla )s„ei8?t?L,^«??nt w sitigate any

P5-. “c8?
—f the partial-birth

coannitUaf^ cArvious^that*^^ *** lc^isiation before the 

affecting intersta?e^ fo3!??^ \ pCr“on i» «y©ne in or 
partial-birth abortion W?° perfcras a 
While the term partlal-birS^^SfJ^®0£entar element added], 
medical term, ?4B bGen ^sailed as a non­
standard is whether the i®?®! standard for vagueness. The 
the conduct aade unlawful*?^^*0?? n**4 9.ivee "fair wamingB of 
whoa the statute is pri^^-Qy dil^ctaJ'rA^88^ °f individuals to 

partial-birth abortion is HeF0® tha ter» 
the parson perfomina the ato<M-Z<^^n€4< "an a^J^i°I* in Which 
living feturbefore vaginally delivers a 
This terminology aS iS^yi™ th* livery." 

convey that an/of the iS •efficient to 
extraction or intact diXtiS ^l^«^TiptiOns ” dilation and 
Pamela smith testified evacai^tion are covered. As Dr. 
well-differentiated from tha practice is 
earlier ™ dilation and evacuation mathnd^^VTvi’aed-^^e'utebS d0£t&£

17

zamin, ^e3S%^5 il9^_

S^s&s^f s S4S2 su“ sa.:
aaffli is either not impliwt^d 

m extrema hv«^ legislation'a prohibition or 
defense far hypothetical case by the
Sli?h ef the Mother and the unaffected

over-stataaent. it is an argument of last resort? 

As e matter of law, - ‘

“^n^right'to1anr^rtionIwi1 <_p“rtiflly7born ohil'J and "the

£<* is not
 . - J affirmative

birth altexneuve/ttet SS

Jh2Snt!!2!?SZhall®ngB TOay go to Person
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of not more than two

18

hiaith . < -zr? life threatening nature of a given
nothing more than the kind of judgment 

routinely.in their practice. 
40I U’S* 62,at 71 <1971> (sustaining an

- -7“

from “T? *” *livin9 f«tusr- is aecertainablc
generally applicable -born alive- 

appXy throughout vital statistics statutes and the 
law Of infanticide. The fact that a doctor must demonstrate a 

tOr-UnlW natuxTTf T*,!™

only lt

summary

By way of summary:

abot?tionfllin9 °f a Partially-bo™ child i« homicide, not

of a partially-born child is treated 
as homicide some state law;

4JLL,?ttFr f^^ediol acience, abortion has not been 
kUli*9 of a Viable unborn child, 

Child; even though the Court 
?« dtc^ lending abortion past viability
it ®hould construed narrowly when
it runs directly counter to medical reality;

of P<=at-viabiiity abortions pursuant 
? .dic^u® Should also be construed narrowly 

18 at °dds Wlth substantial common lai 
5«4COV.ery J?nd8r wrongful death statutes for 

rtsult etillbirth where the 
(or &t least **»• death itself) 

*** dictu,‘ is also contrary to

*iUin* 0* unborn child (outside the 
half^ SLif^SVS? a* t<for3? of hcnicidtt< with nearly 

nrSS!, MXin? ifc * to taXe the ii^
an unborn child at any stage of pregnancy*
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terminate a nr^^, 71 v * constitutecontinuation^^? tX if her life m health ii 
constitutional Pregnancy; she does
U?n ^ h^ig;rlght to havc " ^tion absent

* the affirmative defense

or is hot

* since the

sx:

this speeiA/S^on^csJlT^ h!ve an entitleaanc fce 
juatlfy hl, actiona ™ B<* »» *>

interests of the motS£; proc8dures »«<* the life and health

53?^“ • ^libration of the separate life interests 

; the
a procedure that gives eero

i

cSiid

weight to the interests of the child;

under the constitutional stSarf?' Pcchiblted conduct 

HamhS in the constitution, «s interpreted, inpedes the ban

19

^^„°T W *» ad«'^ ^i^“?e^i“ede^ 

^ininy’ XOt^ S:.±SiOn is or is not

only the portiai-bf w-x a?u2ti^aniat^Ve^ issue is whether
preie^J ‘hS Leal^ ^iW1 save a w0«en'8 1“’“” 
govemaent'B interelS iT^e u?!W?,A ai0.n5 with «“ 
throughout tha ^2e child that exist

that Bhov^^ln^^^^

a VO»«n has e constitutional right to
or health is threatened by 

!"□ not have a 
an abortion absent that threat to

throughout the pregnancy; ------ ---------

iW‘ ^??2^“X.’a™*.of relative

- - -^.^ion-pVoc^e ^raTt^at^

available to a wcnan.
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on partial-birth abortion
in »y judgment

♦

20

eontraplated ky s.sas. in oy Judgment, 
« Senate in its present form


