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~-- - PR~S\D:iH HAS_SE~N 
~ 1Ht ... 7 I \ 2-\ q ':::> 

a Stanley K. Sheinbaum 

March 15, 1995 

Preaident Bill Clinton 
The White Houae 

vtafax 

Dear Bill: 

P.02 

The enclosed by Ed Luttwak i1 really worth your time. Luttwak i• a very 
conaervative guy who usually only write& about foreign affain. Howover, lately he 
haa been addreuing himself to the dynamic chan1e1 in capitalism and what it ii 
doing to the family and 1ociety in 1eneral. It will be in the upcoming iuuo of NPQ . 

• Warmly, ~ M~f..tlt a 

'Pt&\ 

cc: Firat Lady Hillary Rodham Clinton 
George Stephanopoulo1 
Secretary Robert Reich 

111111 

- - --- ------- - - - -
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TURBO-<:HARGEO CAPITALISM VS. FAMILY 
'"VALUES" : THE ECONOMIC 
CONTRADICTIONS OF THE NEW 
CONSERV A TlVES 

EDWA~D t.UTTWAK A Su,lor Fellow •t r,,,. 
Carter for Str•S.gic •~ lnt,rw,tio11•I StMdlu in 

w,,hin1to,a, E:tlWJ•rd L.Mucu.Jc ,, AMtko, mo,1 

rrce11lly of The Endang•recl American Drum, 
1Jl4, I-le •lao oduiac, llte J•-,,•neH F{,ia,tc, 
Mlni1try. 

WASHINGTON - Lang before "family values" 

became • political 1logan, long before ic became 

(Hhionable to celebrate IClble cgrnrnvoUII'· 
both were czac:tly wh11 palitlcal con1ervatlvc1 

cvarywhen strova to con11rve above! all ol&e. At 

the Hm• tlrne, conurv1tlve, oppoaed 1tata 
control nf the KGnomy, and thorefon favored 

frea◄nterpri,o capital11m for the freedom It 
gave co lndlviduala, quire a1ide from the proven 

proaperity ic 1Jso u1ured. Then wu no 1harp 

contradiction between the two because 

( 

individuals, famUl11 and communitl11 could 

abaorb 1tnactural chanp - or at lu11 moat of 
1he111 cowcl. moat of tho time. Th11 advent of 
tW'bo<h Id ca italiam now Im a cholca. 

ThoM w o va ua t • stability of fam • • 

commw,ltlep Sf POPS at Jbt um• timt 1dvacate 
mon deNgulatlon and flobalization which, 

eBnj81nuy, · orn the w■ y . for r11t,;paccd 

technolo1ical chan1• 11 ~II. 

• Thai• who value grow,ng and dynamic 
Innovation cannot at the aame time demand 
511ble famlll .. and communities. Not when job• 
coma and go, not when life .. tylet mu1t abruptly 
ct\lnge to kNp up with lhe demands of the 
•conomy. 

PAST WEALTH I That free◄nterpriH 

capltali1m unobatruc:ted by public ragu.lationa. 
cart1l1, monopolle1, effectlYO trade union, or 

cultural Inhibitions aa th• ultimate engine o( 

cac:onomic growth i1 an old tNth now disputed by 
only a few, aged StalinJ1t1. 

That frea-enterpriH c1pit1ll1m achlev11 
grl)wth ,o well becauae it• r■lentleu 

compatltlon dutroys inefflcl111t firrna and entire 

lndu1trle1, thua allowing more •fncieru firms 
and induatriu to riMI in their place, haa long 
been undor1toocl. 
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And, finally, that the aconomlc gain• 
achieved by 1uch ·creative clestruc:tlon· muu 

hav. IOD'la aoci&l coat lruofar u working IIVII 
and theNfore f1m1Ue1, firm, and cherefore 
co1nmunitle1, en&lre lndullrfet and therefore 

n1tion1 are di1rupted la another old truth first 
ra:ognt.z.ad more than a century ago. 

What ,, zcw ·boys Cree IPSHRtiH 
camtallam today ia only a matter of d:nree - a 
mere accelcraclon in the speed of creative 
d11tructlon at any g(,,en rate of economic 

growth. But that, u it turns out, it quita enough 
to make all tha dlfferenca. We now live In a new 
era of "turbo-charged capltall1m.~ 

S•mrutrtl sbee12 ,. now qull• fHt even 
when there ia no grow1h, and It become• much 

f11ter when the ecoftomy dgn ,rpw. Tn th• 
-2 
pl'OCUI, more dilNptlon II beinf lnQlctad upon 
woridng iivea, ftrma, and entire inchaetrin than 
many individual, can ab■arb, c)r th• connective 
ti11ue of many famillu, communhle1 or evan 
complet9 nations can wtth1tud. 

Th• disintegration of American famlli•, tha 

brukdown of onq meDIDl(Mi communittes 
Into mere localltl• ift many pam of the prld, 
and the recant upheavals In placee Ilk• Mexico 

are th• products of th• aame disruptive fora. 

Only th• Kile of tha dam•1• ia dlflerent. 
OnUka ltallan■ or tl\e Sp1nl1h for tl'lar 

matter, m0&t Americana have had no co111in1 in 

working orcl1r for quic1 1ome time, that ia, as 
,-1 family mmben from whom they could 

expon 1111tertal II weU II moral help when in 
need. That i1 how Spain can haw a 23 percent 
unemployment rate without 1tarv1tlon ar 
revolution. With the advent of turbo-capicali1m, 

American• are in th• :roce11 of 101l11! their 
4b1Jnfl IP wt1J II p•n i, taein1 tbntr c lldmi 
and children their PltlDII, 6• SblY MYr lifa 
moves or Is moved for them, too faat for people 
co keep up with each other, to maintain 11\a 

connective tl11ue In working livea. 
CLOBALlZATION I On• obvlou.i cauN ol 

accelerated stnactunl change iL tD• world-wide 

r,etreat of public ownel"llhlp, centPal planning 
.&Pd commercial rcgulatlo91 with •U tb•lr 

n5idtt111 that •lowed \DD8YN\er-
Buc of courae the mo,t widely nociced cauae 

of acc•lereted and draatlc 1tn.ictura1 cnange Is 
"globalization" - the unification or the puddlea, 



pond,, lak•, and aea1 of village, provincial, 

regional &nd national economl•• into a 1in1ie 

global economic ocean, and thu1 their 1xpo1ure 

to oc•nic wave, of competitton ln•t•d of mere 

ripples or gradual tld•, 

Moro important thin the removal by treaty 

of formal trade barriera i• the ~8~.P~Jc 
,prHd of reU1blc:, cheap and lnatant 

tel~JDfflHD'?\ien• that .... th9 formation of 
naw commercial relationships both materially 

and p1ycholo5ically. Companl• are now willing 

to rely on foreisn aubcontractor■ for 

components, knowing that they can keep in 

touch with them IJ\ "R•I Tiine." 
There IN othor Facton u well: Dlmlniahlng 

tranapon co111 and the waning mAtcrlal content 
of c:ommercl!: the diffusion ol up-to-data 

tec:hnologie, for the production of apart 15ood1 

or componenta, even within otherwi11 backward 

Ioc:au economlea; and th• hammering down of 

once dlverae con1um11r prelerencna into 

uniformhy by transnational maa1 medla 

lm1gery aNS advertising. 

The overall effect of ''globaliaatlon" it that 
any prod\lctlon anywhere can expand 

enormously, far beyond the limit• of the 

domo■Uc market, lnaofar II It 11 cocnpetltive. By 
the 11me token an)' producrlon anywhere and 

the related employment can be dl1placed at any 
time by cheeper production from 1omepl1ce 
elee In rho whole world. Lire In the global 

economy ia full of ••citing 1urprt111 - and 

catastrophic downfall•. 

TH£ INDUSTRIAL OFF1CE I Stlll another 

cau11 ol dl1proportlon1tely rapid 1truc1ur1l 

change ii the ''lndu1trtalizatlon· of office work. a 

rather belated product of the electronic 

computer and aa10Ciated machines. Bacauae of 

generational chai,ge. e\'en Mnlor managan now 

know how to work office electronlca, allowing 

them to understand their UNI, abuN1 and non­

u111, Computer network• allow m1n1pr1 ar the 

next level up to literally oversee, right on their 

own ICl'NN, the work that their underlings aro 

doing or not doin1, Th• ruuh I• that ofnce work 

is increasingly u tran1paren1 •• asaemb!Y-ltne 
work Ali B8in lrom the atart, immedlately 

revealins Inefficient procaduraa and 

unpnSch1ctlve employees. 
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Th• l~ng-1w1ited, long-cltl•Y" lncnue In 

the efftclency of office-work hi• finally amwd, 
bNtally expo1lng until no'-t NC:Ure wtu111<allir 

employ .. , to the work-place dltlocaUana, rna11 
firing• employment lntecurity and dtclinlng 

real wag• that have long baen the lot of blue­

collar workm In rnanare tndultri&l ICOftOIIII•. 
A.t the proaent time even though the United 

Stata economy 11 growing 1c a •tomd" rat■ (ln 

Fedval Rn•rv• Chalnnan Alan Cnen1pan'1 
word), white-collar job reduction, by the 
thou11nd1 are atUl being announced by on• 

famous corpor1tlon after another. They call It 

~restructuring" or more fancifully "re­

-nginemng 1he eorporation," and duly decorate 
th• proceedings with th• a101t recently 

fashionable managem1nt•con1ultant verbiage. 
But thl real economltl that Wan St, .. , 

toUdNtr bx bidsllPS HR Shi •btCII· tll•reby 
incidentally 'hu,ely rewardjp5 mepp-Qdps top w a 
95HHXIP whp MYI ptock option,, come not 
rrom ,he background music of m1n11em1nt­

cansuhant talk but rather from the 

dl1placement of telephano••newertng 
secrct1rta1 by voice-mail 1y11em1, the 

dl1placem1nt of letter•writing HCretari•• by 

computer word-proca1lng and f1xboarcl1, tho 
conHquent dl1placement of clerical 
1upervt1or■, the di1plac1ment of junior 
1dminl1tr1tor1 by autorneted paperflow 
procea1lng, th• consequent dl1placemen1 of 

adminlatraliv• 1upervlaor1, and finally - and 
most of all - from the dilplaamenr of middle 

mana5■ra no longer needed to 1upervl11 the 

fired clerical and achnlniltrative employ.a. 

TOO FAST TO ADAPT I Th.,. are perhap1 

1tlll other or better nplan11lon1 (or the advent 

of tLlrbo-charged capitall1m with it1 graatly 

accelerated atructural change, b,ut what 11 

certain 11 the rault: The c-reative ducruction of 

old 11dll1, firm• and entile lndu1lri11 are now apt 

7 
to 1pan years .,.,her than generatlona - often, ,.W 
onl a very few rs. That d .. rly favon lobal I\ 

Hmltl of many Individual fami ea and 
coa,munlti•. 

WKIR lfta son, and daughter■ of US 

.steelworkan, Dritlth coalmlnen or Carffiln 
,.,,.Jden muat became aoftwa,..wrttan, taachm, 
lawyera or, for tha1 matter, ahop 1ttendant1 
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becaue the reapective paternal lnduatrt,1:1 offar 

leu and leu employment, few have re11on to 

complain. But when th• tam• mechuum1 of 

chang1 work 10 fa1t that 1tHIWork1n, 

coalminera or welder• mull th1m1elve1 
abandon lifetime procllvirle1 ta acquire 

damanding new 1kill1 on penalty of chranlc 

W1employmenr or UNkilled low-wag• labor for 
life, failure and fruatrarion .,. lhe Ubly reul ... 

To be 11.1re no1hing could be more old• 

f11hioned 1han to worry about the fate of 

hopeleu.ly pa•• blue-collar worken. So the big 

n■w1 ia the dislocation of whit■•collar 

employment aa welL Job turn-over statiatlc• ani 

irnlevaiu, for no 1tatilttc1 can mea1ure the (tit 

jon•inaec:\lrity of employea who are w■U awart 
of the rapid economic ttan1formatlon1 of our 

tlmea which they do not control, but whicJ, 

control them. 
For now, the Rcpubllcant who contrive to 

colebratc, advocate and d1m1nd both 

economic change and social stability may bo 
unaware of the huge contradiction between the 

two. For now they may know, but 1tJII count on 

the fact that th■lr fellow Americana do not yac 
know that in che turbo-capitalllt e,., it i• on■ or 

1tw other, not both. But they will find out soon 

enough. 

Technologi1m Is the r•liKiou1 belief that 
tcch-chan11 i• both alway, good for all and 

un1to blci. Technolo i1 not an inde end nt 

force, t can e rtYiHd ca1lly by even w•k 

aulau,ru. As for Uu■ wncer, I bellove ,hat the 

economy shquld SlrYt society - not the other 

wayaiound. 

Pullquote - Tho•• who value growing and 

dynamic Innovation cannot at the 11me time 

defflllnd stable lamillea and communUlea. 

Pwlquota - We now liva ill a n■w era of ·turbo­

charpd capilaliam.~ 

Pullquote - The long0 aw1ited, long-dalayed 

lncreaM in 1he efficiency of office-work h•• 

finally arrived, brutally expo1lng untill now 

aecwe wl\ito-collar employ.es. 

P.05 
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Pwlquote - The -=onomy lhould NrYe eoctety 
- not the oth• way araund. 

180X1 

THE CASE OP THE AIRUNES 

The exemplary American caH i1 the 

deregulation of th■ airline induetry. Wheg ,till 

hishlV "'ft!· with thelr Hllffl routp •: One ti' ___ Yi elsflou were modera•~ 

looflcien,1 modentely over•ataflad1 52c,j•,SQUY 
&re(iS,blf and ve~ eta&le, COIIUI\OfllV olf11ns 
Ulo-tlma job• for r etr ernpioym, IDf a 1t1ble 

iiff PWIF Mtfl for the aircraft lndu1try. 
Relatively high air fare, paid for that, h:'nce 

American• with more time and la1 money 

habitually traveled by rail or bus, 1\len over long 

di1tancea. 

Since d■regulacion, Btani(f, Eaaaern, Pan-Am 

and many IISMI' airlln• ha.ve diaappeared in 

bankruptciea, turviv1ng alrUn• have became 

much more efficient. wagea and alartel have 

b■■n aharply reduced (except for eop acuttva 
who eam much more than before), and .._ .,. 
naw 10 low that .ve Americana wttl\ ~mpl• free 
time and little money habitually travel by at,. 

Themnlvea flnanclally un11abl9 b«auN of 

waYet of competitive fare-cuttin5, US alrllnea 

•re no longer fi11Sle customer, lor the aircraft 

1n3u1try. 5\ldden mu1 cancel11tiot11 of optioft1 

SP even "firm" ord1r1 have become very 

common, d•tabillzing an indu■try that hu long 

lud tlm•. Lockheed no lonpr 1111kel airlll\■n; 

McOonnell•Douglaa can no longer dewlop new 

airlinera on it• own (and MW foreign pennen 
at the prtce of sharing tit key technolo1t•> and 

Boeing'• future It only MCUN becaUH of Alff 

to fONlip airline• - whoM onler• are reliable 
becauM malt are ltill highly replaled. 

From • strictly ■coMlftic point, of view. the 

great• efficioncy brought about by unnsulated 

comp■tltlon juatift• all. But from a IIOCial point 

of view th■re ii flO ■uch COfflP9"Ution. With Its 

Hable, well-ptld joba, th■ regular■d airline 

Industry ol the put enhanced th• atablllty of 
■mployee·• f1Jnille1 and their communltl• 11 
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well II thoac of th■ aircraft indu1try that 
1i,,pplied the alrlinN. 

Toc1ay·1· chaotically \ln1r1bl■ alrlinu are by 
contraat wry dl1rupclve, u rhey rapidly npand 
or drastically 1hrlnk over a marrar ol rnon1111 or 

•"-" w•k,, 11 they abruptl)' ahlrt "hub,~ and 
malnt■nance baNI rrom one place ta another, 

. each tlm■ hiring and firing emplO)'N1 ln their 

l
con1tant maneuvering, It would bt a nice bit of 

aoclological n!Narch to calculate tht number of 

divorce, (and therefore problum children) 

cau1ed by dtr■gylat1on•induced economic 
s1reue1 on th■ famill■a of alrUnm emplo)l'NI, 

P.06 
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Jim Dorskind 

Please coordinate 
the reply . 

Q 
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Center on Addiction 
and Substance Abuse 

Jll Columhia Univer1<ity 

Jul.y 1.3, 1.995 

President Bill Clinton 
The White House 
1600 Pennsylvania 
Washington, D. C. 

Avenue, N.Y . 
20500 

Desr Mr. President : 

CASA_, CCITT G3:# 2 

I , 

Newspaper reports this morning indicate that you are considering 
what accion co take based on the conclusion of Food and Drug 
Ad.miui!jcracion Commissioner David Kessler that ci.garettes are a 
drug and .shoul.d be re.gulat:e<l . 

+ urge you to take every possible action to keep tobacco ouc of 
the hands of our nation's. children. The baccle against smokuig in 
America is, above a.11, a battle for America's children. Virtually 
every individual who is addicted to cigarettes is hooked before 
the age of 21. 

Our children are cry~ng out for help. The Gencer on Addiction and 
Substance Abuse ac Columbia University (CASA) has commissioned the 
masc comprehensive survey of American attitudes toward all 
sub.stance abuse ever undertaken, which we will release on Monday 
morning. This survey of 2,000 adults and 400 adolescencs, 

onducted by the Luncz Research Companies, reveals that 84 percent 

1
, f 12 uo 17 year-olds consider cigarettes a serious problem for 
" kids their age. That's more than the number who consider alcohol 

68 percent), marijuana (61 percent), LSD, cocaine or heroin (37 
percent) a serious problem . 

The CASA survey demonstrates ~hat children know the dangers of 
cigarettes: 82 percent consider them dangerous co their health, 
while 81 percent consider marijuana dangerous and 80 percent 
consider beer and wi.ne dangerous. Despite this awareness, year 
after year, thousands of 12 to 17 year-olds get hooked on 
r. .i eR.rettes. 

ll
. Unquestionably, the ea.sy access our children have to tobacco and 

the glamorizati.on of smoking muse be ended. Eighty-seven percent 
of 12 to 17 year-olds say that ci.garettes are easy co get . In 
focus groups. children repeacedly cite movie characters as making 
s moking look ••cool. " 

I hup i:: you wi.1.1 do everything you can to encourage enforcement of 
laws prohibit:ing ~ale,; t o minors. outlaw v e nding machines, curb 
advertising des igned co appeal to children and prohibit tobacco 
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Pres i denc Bill Clinton 
July 13, 1995 
Pa ge 2 

CASA_, CCITT G3: # 3 

companies from paying producers co have characters smoke and 
display tobacco brands in movies and television shows. 

I applaud your efforts to encourage tho ontortainment industry to 
be more responsible about violence and drugs, and I hope you will 
use your bully pulpit to press the industry to refuse payments 
from tobacco companies who want co puc cigarettes in the hands of 
our children's enterta iners. 

Yb.at is at stake is the health of our children. That's what makes 
the recommendations of the FDA so important to our nation . 

Sincerely, 

~f ~.¥r: 
cc: Dr. David Kessler 
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AT COLUMBIA UNIVERSITY 
152 WEST 57TH STREET 

NEW YORK, NEW YORK 10019 
(212) 841-5200 

FAX NO.#: (212) 956-8020 
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TO: President Bill Clinton 

FROM: Joseph A. Califano, Jr. 

DATE: July 13, 1995 

FAX NO.#: (202) 456-6703 

The inCormation contained in this telcoopy met.&a.&e i6 intended only for the use of the individual or entity named below aod may i:ontnin 
infunm,tion I.bat i, pri-..ilegcd, confidential and exempt form discl05Urc under any appUcation tuw. If the reader o( I.bis message ii!; not the 
intended recipient, QT the employee or atcnt .responsible for delivering; it tu the: inlendcd recipient. you arc bc:rcby notified that any 
di6scm°'ation, distribution or copying of this communication ii. •·trktly prohibited. lf you hll\lC received this mcssnge In error, please 
immediately notify us by telephone and return the origino.l me&5nge lo us at the al)Qvc addrca via the U .S. Po,,tal Sci:vice. Thank you.. 

Number of Pages: 3 
CASA Account Code: 500 

(including cover sheet) 



IU 

,- u~ PRESiD:NT HAS SE<EN 
i 11C "' 

7 1--\ \ 

FAX TRANSMISSION 
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To: The Honorable William J. Clinton Date: July 14, 1995 

202/456-1121 Pages: 3, including this cover sheet. 

From: William J. vanden Heuvel 

Subject: Bosnia 

COMMENTS: 
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The Honorable William J. Clinton 
President of the United States 
TI1e White House 
Washington, DC 20500 

Dear Mr. President: 

As we discussed on July 7th, the Bosnian situation is at a crisis point in terms of the 
United Nations and our relationship to Europe. It has been my judgment for some time that 
our best option was to withdraw from the indefensible safe havens and re~roup in ~rajevo, 
·committing all necessary allied strength to resist any assaults on Sarajevo. The United 

Nations would make it clear through a Security Council resolution that this was basically a 
humanitarian effort fo protect the innocent victims of the war. but that this humanitarian 
effort would have the military capacity to resist any and all efforts to undermine it, including 
tbc use of NATO olr power. While assuring the defense of SaraJevo we would l:Ontinue 
intensive..._diplomatic, political and economic efforts to bring peace. By withdrawing the 
vulnerable United Nations peacekeepers from the present suk haven areas, we would make 
ii possihle to use air power in a productiv~ manner. 

Richard Haass hud u column in The Wa~hington Post ycsten.foy (July I Jth) which 

states my position. The United Nations has been humiliakc.l and letl vulnerahle to its 
enemies. Unless we are prepared to support Sarajevo us a protected safe haven, we should 
encourage the departure of the U.N. without delay unc.1 prepare ourselves for the barbaric 
consequences. 
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THE fVASlllNGTON POST 

]Ult·JJ_. /995 

Richard N. Haass 

Bosnia Can Still Be Saved 
Tb,e loss al Scebt-enia is a political aod bumm Sm havem have drawbacks. They are open- new~ could shift the babnce. It wooJd be 

tne,idy; Bat ii will be e?en wane il me lllea o1 ended, o&rina uo l'JUU1eed emt date. Some up to Bosnian soldiers to liberate their temtory: 
sa haven& is dilcredited, foe they sol baff the JU()t3 and grouod troope will be lost in defending oor role (in addition to prowtmg arms a.od m.ain-
J)Olelitial to bdp lltq> people alive iD Bosnia aod them. Except in situatioos where an eadanaered tainng sanctions) would be to keep children. wom-
othe:r pbc:es tom by ethoic rooftict.. popuiarion already is OODOeDtrated in one ara, en and the elderly alive in the meantime . 

Safe baveos are JDDeS carved out within a ~boshing won can either bil to protect some Building tnie sa!e havens in Bo6n.ia would be a 
ooantiy bJ Ol1tside ~ in wm::h ~ are people or Con:e them to mignte to saf~. the:reby feasmle mission with modest costs wd ris.ks-
protecud from either the c.cntnl govcrmnent or a rewarding the aggressor. something neither more nor lt:ss than our inrerest:s 
rival cthuic group. The Mb is not to assert Safe harem are limited in what they an~ there dictate. 
~eignty but to deoy it to those who abuse its ~Humanitarian mterveobons should oot be Lem than vital interests do DOI jJst.ify the 006t in 
~ or fail to live up to it" obligations.. ooiifused with moce ambitious interventioos, e:spe- blood oc tteasure e1 beaming a full prougooist. 

To be effective, safe haftm require significant mllyW4'aking and oatioo-buiktin11 ]bey are Who would favor or even tolenu the Haiti inter-
m md a modest nwnber ol gr-ound torres inside ~ to provide a respite from the problem at ~ if AmericaDS were dying in droves.' F.ighteen 
aod around their per::irl:rier_ Sa:fe ball'ell.9 al&o .n iffiiidifile cos( oo< a solutioo.. They are needed deaths were enough to drwe 11S from Somalia. The 
require the . estaNisbJnent (and emorcanem,l o{ I Olttil the polifics at tfie sttuation evolve, to buy 00WC C1 America' 6 seodiDg io several dms;ioos to 
~ JIODC aroand the area .and a time f<x other ~ c:overt ac- figbt!MJ!lgside the l3omiam is a mn-;;tmer . 

.Jdi uo,-6:y IODe Oft:r' it. Aic_ forces mnst be 11£g,araj_to tion, providing mm, ~-to ~ ~. .. . ·, . , :~ ~ .aside amid such crises is DO beoa. 

"'l:z:..,==::.~w~~ ~5:!: ::m~ec1~~~-. -~ ~~ in~~nw~ 
This is akin to what the Frendl did foe a time in ' sak~ around ~ (thatwoold fu_de ~ the. stage for- targu coofliru when nipor--

Rwmda-aod what the Uoit.ed Stat.es is doilJ8 in Tu:da) and at least one more in the northwest to tant or even vial .stntegi: interests are pboed u 
NQdbern ljiq, The oo-fli P!t ova ~ ) ,protect the bulk:<¥ the &:wrniall6 Srebrenica is lost; me. . · 

\L 1\-=:: -arou:~~ .. :: ~=~pc::;:,=.-=,·:,, -'_ne ..... .,.;_ ---~--.,.;_- ·;,.:,. -. ..,. .. W.0--,.-dj,-,, . ..• -,:«ts-.,..Jlw-natitmal ___ -_-.siacv--n-.,,-
N ~ tbieig m ~ • aD!f the Bomims once the current U .N. force was . with- ~rll#l;f /<!" tlu ~ tn1 F_twtsgn R.da!wns. 

at.me~ wil to cany oar iiibimiigtw pciiimvc 4rawn and the RIDS embu(IC) wu eoded and if the ll1Driled ,. Ju Ni.rtionai &t:Mnt, Cofl,icil in du 
'.::idiiii- · Serbs dewmmed to pr-e:58 the attack before lbe Bsali adlfiimslr-alibn. 
~ .. 

n 
•SI 

Q. 

_J 
([ 
f­
D 
f-



' 

THE WHITE HOUSE 
WASHINGTON 9~ 

95JUL 14 P9 ! 58 

OFFICE OF THE STAFF SECRETARY 

Fax Transmittal Sheet 

TO: 

Fax Number: Phone Number: 

FROM: \ C.• 

SUBJECT: (_ c.. 

DATE: 

NUMBER OF PAGES (including cover sheet): ~ 

MESSAGE: 

If all pages are not received, please call 202/456-2702 

The document accompanying this facsimile transmittal sheet is intended only for the use of the individual or 
entity lo whom it is addressed. This message contains information which may be privileged, confidential or 
exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or 
the emplo)·ee or agent responsible for delivering the message to the intended recipient, you are hereby notified 
that any disclosure, dissemination, copying or distribution, or the taking of any action in reliance on the 
contents of this communication is strictly prohibited. 



07/14/95 

THE WHITE . HOUSE 

WASHINGTON 

JIM DORSKIND: 

Please coordinate reply with 
Eli Segal. 

Thanks. 

Todd Stern 

cc: Eli Segal 
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President William J. Clinton 
The White House 
Washington, D.C. 

Dear Mr. President: 

July 1\ l995 

P, 0, BOX 4424J 

!ATON ROUGE, LOUISIANA 70e04 

(!,041 34i!-7009 

!"AX (504) 342•1949 

I am writing today to request your help in suppor1ing the Delta Service Corps, an organization 
about which you are quite familiar! The Delt'l Service Corps' renewal application for continued 
funding as a.11 N AmeriCorps Natiumu. Dirc:c l Gr,mlc;:e· is currently bdng considered by the 
Corporation for National Service. 

The ~lt~ Service Corps has made its matk on communities in which it operates and is making 
tremendous progress in addressing the challf'ng(~S laid out by the Lower Mississippi Delta 
Cunuu..i~liiuu's n:purl. ll hais also proven to tie .-t leader among AmeriCorps programs. Yet 
because of proposed Congressional budget cuts in the AmeriCorps program, which I know 
helped lead to your veto of the original budge1 recissions bill, and the Corporation's desire to 
spread il~ re.'iOUrce.~ as widely i1s pos!iible.. 1h1 · Delta Service Corps is facing significant 
challenges in maintaining its position as the redp,ent of one of the largest AmeriCorps grants. 
The Delta Service Corps' grant requesL of $3.:~ rnilliun will permit 300 residents of Arkansas, 
Louisiana, and Mississippi to serve as AmeriCorp:, members during the 1995-96 program ye.ar. 

Mr. President. I have witne.~seil first hand th~ r.m-Icss efforts of Delta Service Corps members 
and the difference they have made in the lives ot" thousands of Louisianians. They tutor children 
in rural and under-resourced schools, Lta.1,;h liti:r ,LL: y classes to adult non-readers. Clistrtbute food 
and medicines to homebound seniors, build h0\1~ •:; for low-income families, and provide living 
assistance to persons with AIDS. When flood.s hit South Louisiana in May, Delta Service Corps 
members joined other AmeriC.orps members in pn..-,1iding immediate help to those families most 
in need. In Louisiana, over 200 corps member•; have served with nearly 150 non-profit or 
government agencies in addressing conununlt) m·l-.<ls in 30 parishes. They have earned over 
$600.000 in education awards that will enable 1hcrn to return to college or vocational school or 
repay student loans. 

Here are just a few examples of our corps me111h::rs' accomplishments: 

• In Baton Rouge, Esclamonda H-,1,cr has proven to the teachers of a local 
elementary school that the low-acheiving students she tutors can become high 
achievers with one-on-one attention in her "positive thinker~" program _ 
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• Tn Gr<1nd Cot(".-<\ll, Daniel Guilb,~.:i11 has brought an abandoned city park bade to 
life through a clean-up, new l.1ndscaping and athletic facilities. He has 
eslabfoihoo vuluul.cer-run baskt:tball and soccer leagues that provide 80 young 
people a week with safe, adult- supervised after school activities. 

• Working with the A1exandri:a l\fose.nm of Art, Mark Byrd has delivered 
interactive, hands-on arts education to 3000 Central Louisiana fourth and fifth 
gra.dcn through his mobile art va 11. 

I would greatly appreciate your letting Eli Segal at the Corporation for National Service know 
of your interest in seeing the Delta Service Cc:1rps he fully-fnncied. Jt is of gre.at importance to 
the people of the Lower Mississippi Delta, a rr,!gii:m where federal and state support has always 
been too thin. 

Thank you for your strong leadership of our gro.tt nation and for the priority you have placed 
on the AmeriCorps program. If I may ever he i"1f assistance to you, ple-.ase do not hesitate to let 
me know. 

cc: Eli J. Segal 
Corporation for National Service 

With warmest e_ersonal regards, 

) •i .• h.c1 . J,.: D~..,.,0--_ 
MEL! NDA SCHWEGMANN 
Lfo,iu:nant Governor 
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Welfare Reform Daily Talking l>oints 
Friday, July 14, 1995 

LET'S GET THE JOB DONE 

~ V V.l , V V .l 

Yesterday, President Clinton. Secretary Shalala, and Democratic members of Congress 
celled on Senate Republicans to stop practicing "just say no politics" and move 
forward in creating a strong, bipartisan welfare reform bill that the President can $i9n. 
"While Senate Republicans have fumbled with welfare n,form," ·the Washington Times 
reports today, "Senate Democrats ... heve unveiled e welfare reform proposal that 
has been endorsed by Mr. Clinton." And Reuters adds that ''Democrats are united 
behind their own bill." We're ready to proceed. As the President said yesterday, "it's 
time to move away from the extreme position toward the common ground of sensible 
welfare reform." 

o What's the holdup? The Washington Times reports today, "Welfare reform has 
been stalled in the Senate since the F=lnance Committee passed its bill in May 
with tepid support." As Pre5ident Clinton said yesterday "some people on the 
far right are blocking any action on welfare reform that doesn't cut off children 
and parents if the parents are poor, young, and unmarried. 1 think that's a 
terrible mistake. We shouldn't punish babies for their parents' mistakes. We 
ought to be building strong families and independent workers." 

o Falling short of reform. As Senator Breaux said yesterday, the Senate Finance 
bill would fail to provide states with enough money to move people into jobs. 
"Because the GOP blll doesn't provide new resc,urcas for child care and work 
programs, $tates would have to raise taxes to pay for the new costs, .. Breaux 
noted. "In short, their welfare bill ls an enormous unfunded mandate on state 
and local governments -- a $35 bllllon unfunded mandate over the next seven 
years. 11 Over seven years, California and New York would have to raise an 
additional $5.3 bllllon and $3.4 bllllon respectivr.ly in order to comply with the 
Senate Finance bill's work requirements. 

o We know what works. ''Now, there is an alternative," the President said 
yesterday. "We basically all agree on what ought to be in a welfare reform 
proposal.'' Our "Work First" bill would get the job done. This plan includes all 
of the elements necessary to move ycung parents into the work force. It also 
promotes parental responsibility, protects children, strengthens child support 
enforcement, and give states the flexibility and the tools they need to succeed. 

o h'& time to get the job done. As the Associated Press reports, President 
Clinton · believes that "lawmakers should b~ able to build on a developing 
consensus to overhaul the nation's welfare system.'' Senator Breaux. said 
yesterday that "it's time Democrats and Republicans pass welfare reform 
legislation based on the mainstream principles we can all agree on: work and 
responsibility." As President Cllnton noted, "evttry day without welfare reform 
drains our economic strength, seps our community spirit, and prevents all 
Americans from living up to their full potential. We need to work together and 
get this job done." 
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President William J. Clinton 
The White House 
Washington, D.C. 

Dear Mr. President: 

July 1\ [995 
fAX (504) ,:142 • U~l49 

I am writing today to request your help in suppor1i11g the Delta Servic.e Corps, an organization 
about which you are quite familiar! The Delt.1 :~ervice Corps' renewal application for continued 
funding as aa "AmeriCorps Na.Liumtl Dira.: l Gr.;mlc::e· is currently bdng considered by the 
Corporation for National Service. 

The Thillt~ Sti!rvice Corps has made its mark on co•nmunities in which it operates and is making 
tremendous progress in addressing the challt:·ng 1::s laid out by the Lower Mississippi Delta 
Cummissiuu's n:purL IL hi.t.lS also proven to lie .t le.ader among AmeriCorps programs. Yet 
because of proposed Congressional budget cuts u1 the AmeriCorps program, which I know 
helped lead to your veto of the original budger recissions bill, and the Corporation's desire to 
spread it~ resource.~ as widely i1s pos~ible . 1h1 · Delta Service Corps is facing significant 
challenges in maintaining its position as the recipient of one of the largest AmeriCorps grants. 
The Delta Service: Corps' grant requesL of $3.:~ rnilliun will permit 300 residents of Arkansas, 
Louisiana, and Mississippi to serve as AmeriCorp:,. members during the 1995-96 program year. 

Mr. President, I have witne~~ first hand th~ r.in-Icss efforts of Delta Service Corps members 
and the difference they have made in the lives of thousands of Louisianians. They tutor children 
in rural and under-resourced schools, Lead1 liti::1 ,ic v da~ses to adult non-readers, distribute food 
and medicines to homebound seniors, build how~~•:, for low-income families, and provide living 
assistance to persons with AIDS. When flooch '1it South Louisiana in May, Delta Service Corps 
members joined other Ameri<:orps members in pnwiding immediate help to those families most 
in need. In Louisiana, over 200 corps member-,: have served with nearly 150 non-profit or 
government agencies in addressing commuillt} nn:.u:s in 30 parishes. They have earned over 
$600,000 in education awards that will enable 1hcr11 to return to college or vocational school or 
repay student loans. 

Here are just a few examples of our corps metnbi::rs' accomplishments: 

• In Baton Rouge, Esclamonda H,; !1cr has proven to the teachers of a local 
elementary school that the low-acheiving students she tutors can become high 
achievers with one-on-one attentiori in her "positlve thinker'!:" program. 
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• Tn CTr~nd Cote~u, naniel Guilb,~81 1 has brought an abandoned city park bade to 
life through a cle.an-up, new J;1ndscaping and athletic facilities. He has 
establishoo vuluuu:er-run baskt:lball and soccer leagues that provide 80 young 
people a week with safe, adult- s;u1iervised after school activities. 

• Working \Vith the Alexandria 'l\ .-f11senm of Art, Mark. Byrd has delivered 
interactive, hands-on arts e.ducati,,n to 3000 Central Louisiana fourth and fifth 
graders through his mobile art v-a 11. 

I would greatly appreciate your letting Eli Segal ;,11 the Corporation for National Service know 
of your interest in seeing the Delta Service Cc:,rp.~; he fully-fnncied . It is of gre.at importance to 
the people of the Lower Mississippi Delta, a r,:gi (>n where federal and state support has always 
been too thin, 

Thank you for your strong leadership of our gm .Lt nation and for the priority you have place.cl 
on the AmeriCo:rps program. If I may ever he t1f .assismnce to you , plNtse do not hesitate to let 
me know. 

cc: Eli J. Segal 
Corporation for National Service 

With warmest e,ersonal regards, 

), i""-~-' lJ.~a---
MELI NDA SCHWEGMANN 
Lic~ mrnant Governor 

14]003 
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Welfare Reform Daily Talking ,,ointa 
Friday, July 14, 1995 

LET'S GET THE JOB DONE 

[4]001/001 

Yesterday I President Clinton, Secretary Shalala, and Democratic members of Congress 
called on Senete Republican5 to stop practicing "just say no politics" and move 
forward in creating a strong, bipartisan welfare reform bill that the President can sign. 
"While Senate Republicans have fumbli'd with welfare ri,form, n ·the Washington Times 
reports today, "Senate Democrats ... have unveiled e welfare reform proposal that 
has been endorsed by Mr. Clinton." And Reuters adds that ''Democrats are united 
behind their own bill." We're ready to proceed. As the President said yesterday, "it's 
time to move away from the extreme position toward the common ground of sensible 
welfare reform_" 

o What's the holdup? The Washington Times reports tQday, "Welfare reform has 
been stalled in the Senate since the Finance Committee passed its bill in May 
with tepid support." As Pre5ident Clinton said yesterday "some people on the 
far right are blocking any action on welfare reform that doesn't cut off children 
and parents if the parents are poor, young, and unmarried. I think that's a 
terrible mistake. We shouldn't punish babies for their parents' mistakes. We 
ought to be building strong families and independent workers." 

o Falling short of reform. As Senator Breaux said ','esterday, the Senate Finance 
bill would fail to provide states with enough money to move people into jobs. 
"Because the GOP blll doesn't provide new resources for child care and work 
programs, states would have to raise tl!xe& to pay for the new costs," Breaux 
noted. "In short, lheir welfare bill Is an enormous unfunded mandate on state 
and local governments -- a $35 bllllon unfunded mandate over the next seven 
years." Over seven years, Cal ifornia and New York would have to raise an 
additional $5.3 blllion and $3_4 bllllon respectivr.ly in order to comply with the 
Senate Finance bill'$ work requirements. 

o We know whit works. ''Now, there is an alternative," the President said 
yesterday. "We basically all agree on what ought to be in a welfare reform 
proposal.'' Our "Work First'' bill would get the job done. This plan includes all 
of the ■laments necessary to move young parents into the work force. It also 
promotes parental responsibility, protects children, strengthens child support 
enforcement, and give states the flexibility and the tools they need to succeed. 

o h'& time to get the job done. As the Associated Press reports, President 
Clinton · believes that "lawmakers should b~ able to build on a developing 
consensus to overhaul the nation's welfare system.'' Senator Breaux said 
yesterday that "it's time Oemocrats and Republicans pass welfare reform 
legislation based on the mainstream principles we can all agree on: work and 
responsibility." As President Cllnton noted, "every day without welfare reform 
drains our economic strength, saps our community spirit, and prevents ell 
Americans from living up to their full potential. We need to work together and 
get this job done." 
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WASHINGTON 

JIM DORSKIND: 

Please coordinate reply with 
Eli Segal. 

Thanks. 

Todd Stern 

cc: Eli Segal 
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July 17, 1995 ) 

Dear Representative Dellums: 

In letters of September 1994 and February 9, 1995, you and a 
number of your colleagues asked me to review the 1944 Port 
Chicago incident with a view toward either having the convictions 
of the sailors in question expunged or finding "other means of 
recognizing their contribution to our country." 

As you know, Secretary Perry and Secretary of the Navy 
Dalton, after extensive review of this case last year, determined 
that the circumstances of the sailors' cases did not provide a 
basis for expunging their convictions. In response to your 
letters, I asked Secretary Perry and Secretary Dalton to consider 
whether any appropriate action might be taken. 

I am now pleased to forward to you a statement of Secretary 
Dalton recognizing the brave and honorable service these men 
rendered their country during trying times in which they were 
exposed not only to the dangers of handling war materiel, but 
also to the indignities of racial prejudice. 

I thank you for bringing this matter to my attention and 
hope that Secretary Dalton's statement will help set the 
historical record straight. 

Sincerely, 
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BILL CLINTON 

July l 4, 1995 

Thank you for serving on the Steering Committee of the Arkansas Presidential 
Luncheon and for making the event such a tremendous success. It was nice to 
see so many old friends who have supported Hillary and me for so many 
years. 

C, .--..1. ha,) , I ~ ~ 
It is ~ard to belie~ that t~e ree1ection campaign has begun. Your l~ndership 
and tireless efforts)rnwe g1ve~ us the resources we need to communicate our 
message of accomplishment to all Americans. Your support of my 
Administration and of the Clinton-Gore '96 Primary Committee has proved 
critical to our efforts and will be increasingly important in the coming months. 

Thanluf again for always being there when you're asked to help out. I look 
forward to continuing to work with you. 

Hillary and I send our warmest regards and hope to see you again soon. 

Sincerely, 

P.O. Box 19300 WASHJNGTON, D.C 200 36-9 300 

PAGE:02 

P4 idfnr by the Climnn!Gun '96 Primary Cnmmitlt·t , Inc. Crmtributions ru Clinton/Gore '96 ,m r,()J Tax Dedurtihle 
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BILL CLINTON 

July 14, 1995 

FIELP(l) 
ul,!·.,•, J :. , . ,· 1 ,,. • 

Dear FJ.E;!tP(2): 

Thank you for s rving as a Co-Chair of the New Jersey Presidential Dinner 
and for makin the event such a tremendous success. Your leadership and 
tirele~s efforts hMle giveo. us the resources we need to communicate our 
message of accomplishment to all Americans. 

Your support of my Administration and of the Clinton-Gore '96 Primary 
Committee has proved critical to our efforts and will be increasingly important 
in the coming months. 

Thanks again for always being there when you're asked to help out. I look 
forward to continuing to work with you. 

Hillary and I send our warmest regards and hope to see you again soon. 

Sincerely, 
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[draft 2] 
[White House Stationary] 

TO THE PRESIDENT: 

We are pleased to submit the report on the Review of Federal Affirmative Action Progams. 
When you requested this analysis four months ago, you stated your belief that a candid and 
balanced description of these programs, including a discussion of what is known about their 
strengths and weaknesses, would provide a valuable starting point for a national conversation on 
the challenges of creating truly equal opportunity. In that spirit, dozens of Administration 
officials have analyzed the details of programs together with analyses from many sources. This 
Report summarizes that evidence and, where-approriate, offers preliminary conclusions of fact 
based on that evidence. In addition, we have taken the policy principles you provided at the 
begining of our effort and applied those in a preliminary fashion to the key programs. The result 
is a set of policy recommendations for your consideration. 

Several of our conclusions and recommendatipns, however, must be considered tentative and 
provisional, because the intervening Supreme ·court decision in Adarand Constroctors, Inc. v. 
Pena now requires that many such judgments be based on the much more detailed empirical 
analysis entailed by the constitutional standard of "strict scrutiny." Nevertheless, we believe our 
preliminary views are responsive to your request, and will be a useful starting point for the 
Attorney General and the agencies as they work to ensure full compliance with Adarand. 

We want to note the special contributions of Peter Yu and Michael Waldman in preparing this 
Report, together with the dilligent and thoughtful participation of the Steering Committee of 
subcabinet and senior officials who worked with us in conducting the review itself. We and the 
Steering Committee were supported by an outstanding team of policy analysts and attorneys 
drawn from several agencies. 

Finally, we want to express our appreciation to you for this opportunity and challenge. We hope 
this Report will serve well in the ongoing debate over affirmative action. 

George Stephanopoulos Christopher Edley, Jr. 
Senior Adviser to the President Special Counsel to the President 
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1. INTRODUCTION 

1.1 Purposes of the Review 

On March 7. 1995, President Clinton directed that a review be conducted of the Federal 
government's affirmative action1 programs. The President asked the following questions: 

• Descriptions. What kinds of Federal programs and initiatives are now in place, and how are 
they designed? 

• Performance. What is known about their effects -- benefits and costs, direct and indirect, 
intended and unintended -- both to the direct· beneficiaries .and to others? In short, how are 
they run? Do they work? Are they fair? :. 

In preparing this report, we analyzed federal programs that might be categorized as affirmative 
action. These programs range from outreach efforts that encourage grantmakers to seek out 
members of disadvantaged groups, to procurement regulations that set aside particular contracts 
for competitive bidding limited largely to minority-owned, economically disadvantaged small 
businesses. 

The report first sets forth the framework we used to analyze these programs. It then describes 
the evolution of affirmative action, as policymakers sought to make real the promise of the civil 
rights legal breakthroughs. It then summarizes the evidence of discrimination and exclusion today, 
followed by a brief review of the overall effectiveness of affirmative action in remedying 
discrimination. All of this provides the context for considering current affirmative action 
programs in more detail. Several sections describe the government's major affirmative action 
programs, and applies to those programs the policy test set forth by the President. 

1" Affirmative action" enjoys no clear and widely shared definition. As a result, it has 
been the subject of great miscommunication. We begin therefore with a definition: 

For purposes of this review, "af.finnative action" is any effort, beyond enforcement of 
the antidiscrimination laws, taken to expand opportunity for racial and ethnic 
minorities and women by using membership in those traditionally disadvantaged 
groups as a consideration in decisionmaking of some kind. 

For economy of language, in this document the use of the word "race" (e.g., "race-targeted 
scholarship") also refers to membership in a disadvantaged ethnic group. 
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The discussion of these programs is necessarily a preliminary analysis. The Supreme Court's 
decision in Adarand Constroctors, inc. v. Pena2 changed the standard of legal analysis required 
to determine the constitutionality of affirmative acton programs. The first and most fundamental 
question in any policy test must concern the constitutionality of the program. Accordingly, on 
June 28, 1995 the Department of Justice issued guidance to federal agencies for use in reviewing 
existing programs under the new, stricter Adarand standards. This document is not intendd to 
bear on the legal determination whether any particular program satisfies the constitutional 
standard advanced in Adarand. 

1.2. Analytical framework 

Affirmative action produces deep feelings on all sides. A clearheaded analysis of this subject, 
then, must begin with the question: What is the purpose of affirmative action? Is it the same in 
all circumstances? How does that purpose intersect with other goals of our governmental and 
legal system? This section outlines the framework for analyzing affirmative action that was 
followed in the course of this review. It provides a basis for analyzing the success and fairness 
of the government's existing programs -- and for concluding whether a particular program should 
be retained, reformed or replaced. 

1.2.1. Basic premise: equal opportunity 

The tests that we apply are based on a fundamental premise: the goal of any affirmative action 
program must be to promote equal opportunity. Offering every American a fair chance to 
achieve success is a central tenet of our constitutional and political systein, and is a bedrock 
value in our culture. It is the fundamental goal of the civil rights statutes -- and of affirmative 
action as well. More particularly, however, affirmative action is one of several tools used in the 
public and private sectors to move us away from a world of lingering biases and the poisons of 
prejudice, toward one in which opportunity is equal. Affirmative action measures recognize that 
existing patterns of discrimination, disadvantage and exclusion may require race- or gender­
conscious measures to achieve that equality of opportunity. 

Because our ultimate goal is to perfect and realize this American ideal of opportunity, affirmative 
action cannot supersede the concept of merit -- because to do so would unfairly deprive others 
of opportunity that is their due. In other words, we believe it is wrong if an unqualified person 
is chosen for a job, a scholarship, or a federal contract over a qualified person in the name of 
affirmative action. However, the review of federal programs and broader practices demonstrates 
that affirmative action, when used properly, is consistent _with merit. It also demonstrates that 
"merit" must be properly defined in terms of the needs of each organization, and not in arbitrary 

2 115 S. Ct. 2097 (I 995) . 
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ways that are, in their effect, exclusionary. A demonstrated ability to get the job done is a merit 
test; "old-boy" connections and cronyism are not. 

1.2.2 Tl,e First Test: Does It Work? 

More specifically, the President's first charge was to determine whether the federal government's 
affirmative action programs work. 

Whether a program "works" depends on what goal it seeks to achieve. Above all else, the 
overriding goal of affirmative action must be to provide equal opportunity for all citizens. In 

· pursuit of that goal, affirmative . action has two general justifications -- remediation of 
discrimination, and promoting inclusion -- both of which are consistent with the traditional 
American values of opportunity, merit and fairness. 

Expanding opportunity by fighting and preventing discrimination. The primary justification for 
the use of race- and gender-conscious measures is to eradicate discrimination, root and branch. 
Affirmative action, therefore, is used first and_ foremost to remedy specific past discrimination 
or the lingering effects of past discrimination -~-used sometimes by court order or settlement, but 
more often used voluntarily by private parties or by governments. Affirmative action is also used 
to prevent future discrimination or exclusion from occurring. It does so by ensuring that 
organizations and decisionmakers end and avoid hiring or other practices that effectively erect 
barriers. In undertaking such efforts, however, two wrongs don't make a right. Illegal 
discrimination includes reverse discrimination; reverse discrimination is discrimination, and it is 
wrong. Affirmative action when done right is not reverse discrimination. 

Expanding opportunity through inclusion. But vigorous prosecution of proven instances of 
discrimination will not by itself close the opportunity gap; bias and prejudice have proven too 
varied and subtle for that. Therefore, to genuinely extend opportunity to all, we must take 
affirmative steps to bring underrepresented minorities and women into the economic mainstream. 
The consequences of years of officially sanctioned exclusion and deprivation are powerfully 
evident in the social and economic ills we observe today. In some circumstances, therefore, race­
and gender-conscious measures can also be justified by the compelling importance of inclusion. 
Affirmative action is used simply to _ open institutions and opportunities because doing so will 
move minorities and women into the economic mainstream, with benefits to them, to those 
institutions, and to our society as a whole. For example: . 

■ Virtually all educators acknowledge that a college is a better academic enterprise if the 
student body and faculty are diverse. 

■ A police department will be more effective in protecting and serving its community if its 
officers are somewhat reflective of that community 
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• The military recognized years ago that sharp imbalances in the representation of 
minorities and women in the leadership grades of enlisted and commissioned personnel 
undermined the cohesion and effectiveness of military units, and effectively deprived the 
armed forces of full use of a portion of our nation's pool of talent. Most major 
corporations recognize this same challenge. 

■ Judges and government policymakers must be able to reflect the concerns, aspirations and 
experiences of the public they serve in order to do their jobs well and enjoy legitimacy. 

Ultimately, therefore, the test of whether an affirmative action program works is whether it 
hastens the eradication of discrimination, and promotes inclusion of everyone in the opportunities 
America promises us all. As a general matter, increases in the numbers of employees, or students 
or entrepreneurs from historically underrepresented groups are a measure of increased 
opportunity. It is very difficult, however, to separate the contribution of affirmative action from 
the contribution of antidiscrimination enforcement, decreasing prejudice, rising incomes and other 
forces. At the same time, the fact that we observe so much continuing socioeconomic division 
and inequality of opportunity does not imply that affirmative action is a failure, because it is 
merely one tool among many that must play a··part in creating opportunity. 

1.2.3. The Second Test: Is the Program Fair_? 

For each federal program, at the President's direction, the Review team asked the agency head 
to apply the following test of essential fairness: 

(1) Not quotas. Quotas are intrinsically rigid, and intrinsically relegate qualifications and other 
factors to secondary status. Does the program effectively avoid quotas for inclusion of 
minorities or women? 

(2) Race-Neutral Options. In a program's design or reconsideration, have options for using 
various race-neutral decision factors been analyzed? Were the options reasonably rejected, 

· given the available information and experience, because those alternatives are unlikely to be 
acceptably effective in advancing the program objectives? 

(3) Flexible. If race-neutral measures will not work, is the measure applied in a flexible manner, 
and were less extensive or intrusive uses of race analyzed and rejected based on a 
determination that they would not have been acceptably effective? 

(4) Transitional. Is the measure limited in duration, and does the administering agency 
periodically review the continuing need for the measure? 

(5) Balanced. Is the effect on nonbenejiciaries sufficiently small and diffuse so as not to unduly 
burden their opportunities? In other words, are other jobs or other similar benefits available, 
or is the result of the program to close off an irreplaceable benefit? 
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1.2.4. Affirmative Action: The Right Way and The Wrong Way 

In short, we believe that there is a right way to do affirmative action, and a wrong way. This 
review conducts a preliminary policy analysis of many of these existing programs to assess 
whether they are being done the "right way." This means two things: they must actually work 
.to effectuate the goals of fighting discrimination and encouraging inclusion~ and they must be fair 
-- i.e., no unqualified person can be preferred over another qualified person in the name of 
affirmative action, decisions will not be made on the basis of race or gender except when there 
is a special justification for doing so, and these measures will be transitional. Only by applying 
these principles can we aggressively and simultaneously pursue remedies to discrimination, the 
inclusion we need in order to strengthen our institutions and our economy, and essential fairness 
to all. 

1.3 The Adarand review 

On June 12, 1995, in the case of Adarand Constuctors, Inc. v. Pena, the United States Supreme 
Court issued a major ruling affecting federal affirmative action programs. Most significantly, the 
Court held that federal affirmative action progriuns, under the equal protection component of the 
Fifth Amendment's Due Process Clause, must be reviewed by the courts using "strict scrutiny." 
To surmount this hurdle, the program must be shown to meet a "compelling governmental 
interest," and must be "narrowly tailored to meet that interest." This is a more demanding legal 
test than had previously been applied to federal affirmative action programs, and as a practical 
matter it will require the Administration, Congress and the courts to engage in a searching 
analysis of many federal programs. 

The Court's decision, naturally, concerned what is permissible under the Constitution, and the 
way in which courtsmust examine that question. The review directed by the President, however, 
was concerned with policy. In other words, the President asked the review to analyze whether 
a particular program was wise social policy, rather than whether it was constitutional. However, 
the questions asked by the President are not dissimilar to the questions that will have to be asked 
by any post-Adarand analysis of programs. 

[DESCRIPTION OF THE PRESIDENTIAL DIRECTIVE.] The text of the Presidential Directive, 
and the memorandum from Assistant Attorney General Walter Dellinger to the agency general 
counsels, are attached as Appendix [A]... This represents the Administration's legal analysis of 
the new standard set forth by Adarand. 
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2. AFFIRMATIVE ACTION: HISTORY AND RATIONALE 

Neither this review nor the current-debate over affirmative action occur in a historical vacuum. 
This section and the following two provide the context for this review, and, indeed, for federal 
affirmative action programs. First, we examine the history of the creation of modem affirmative 
action programs, which was a result of efforts to overturn and undo two centuries of 
discrimination. Then, in section 3, we review the general evidence on the effectiveness of 
affirmative action. Finally, section 4 examines the extent to which discrimination and exclusion 
persist today, requiring a continuation of affirmative action. 

2.1 Background 

Current affirmative action programs are best understood as an outgrowth and continuation of our 
national effort to remedy racial subjugation -- stibjugation that was the law of the land within the 
lifetime of "baby-boomers." Some affirmative action efforts began before the great burst of civil 
rights statutes in the 1950s and 1960s. But affirmative efforts did not truly take hold until it 
became clear that anti-discrimination statutes alone were not enough to break longstanding 
patterns of discrimination. 

For much of this century, African Americans were segregated into low wage jobs, usually 
agricultural. The first significant wave of progress in enhancing employment opportunities for 
African Americans was made during the labor shortages of World War II and afterwards, before 
the use of affirmative action. Howev;er, racial separation and division were the norm, and African 
Americans were still segregated for the most part into low wage jobs into the l 960's. Whole 
industries and categories of employment were, in effect, all-white, all-male. In thousands of 
towns and cities, police departments and fire departments remained all white male, and women 
and African Americans were even forbidden to apply. In grocery and department stores, clerks 
were white and janitors and elevator operators were black. Generations of African Ameri~ans 
swept the floors in factories while denied the opportunity to become higher paid operatives on 
the machines. 

College-educated African Americans worked as bellboys, porters and domestics, if they could not 
get a scarce teaching position in the all-black school -- which was usually the only alternative 
to preaching, or perhaps working in the post office. In hig~er education most African Americans 
attended predominantly black colleges, many established by states as segregated institutions. Most 
concentrated on teacher training to the exclusion of professional education. Students who were 
interested in business had to take business education instead of administration. A few went to 
predominantly white institutions, in which by 1954, about one percent of entering freshman were 
black. 
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The civil rights movement and its dramatic victories -- Brown vs. Board of Education and the 
other cases striking down segregation, the Civil Rights Act of 1964, the Voting Rights Act of 
1965 -- granted the rights of full citizenship to African-Americans. However, these legal 
victories were not enough to overcome long-entrenched discrimination, for several reasons .. In 
part, these measures frequently focused only on issues of formal rights (such as the right to vote) 
that were particularly susceptible to judicial or statutory resolution., In part, the difficulty was 
that formal litigation-related strategies are inevitably resource-intensive and often dependent upon 
clear "smoking gun" evidence of overt bias or bigotry, whereas prejudice ·can take on myriad 
subtle, yet effective, forms. Thus, private and public institutions alike too often seemed 
impervious to the winds of change, remaining all-white or all-male long after court decisions or 
statues formally ended discrimination. 

As a result, both the courts and Republican and Democratic administrations turned to race­
conscious remedies as a way to end entrenched discrimination. These remedies were developed 
after periods of experimentation showed that other means had failed to correct the problems. For 
example: 

■ In July 1970, a federal district court enjoined the State of Alabama from continuing to 
discriminate against blacks in the hiring of state troopers. The court found that "in the thirty­
seven year history of the patrol there has never been a black trooper." The order included 
.detailed, non-numerical provisions for assuring an end to discrimination, such as stringent 
controls on the civil service certification procedure and an extensive program of recruitment 
of minority job applicants. Eighteen months later, not a single black had been hired as a state 
trooper or into a civilian position connected with the troopers. The district court then entered 
a further order requiring the hiring of one qualified black trooper or support person applicant 
for each white hired until 25% of the force was comprised of blacks. By the time the case 
reached the Court of Appeals in 1974, 25 black troopers and 80 black support personnel had 
been hired.3 The U.S. Supreme Court ultimately affirmed the orders. 

■ In 1979, women represented only 4 percent of the entry-level officers in the San Francisco 
police department. By 1985, under an affirmative action plan ordered in a case in which the 
DOJ sued the City for discrimination, the number of women in the entry class had risen to 
175, or 14.5 percent. 

■ In 1975, a federal district court found that Local 28 of the Sheet Metal Workers' International 
Association had discriminated against non-white workers in recruitment, training and 
admission to the union. The court found that the union had (1) adopted discriminatory 
admission criteria, (2) restricted the size of its membership to deny access to minorities, (3) 
selectively organized shops with few minority workers and (4) discriminated in favor of white 
applicants seeking to transfer from sister locals. The court found that the record was replete 

3 NAACP v, Allen. 493 F.2d 614. 62 1 (1974 ). 
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with instances of bad faith efforts to prevent or delay the admission of minorities. The court 
established a 29% membership goal, reflecting the percentage of minorities in the relevant 
labor pool. The Supreme Court affirmed the relief. 

• Prior to 1974, Kaiser Aluminum hired only persons with prior craft experience as craft 
workers at its Gramercy, Louisiana plant. Because blacks traditionally had been excluded 
from the craft unions, only 5 of 273 skilled craft workers at the plant were black. In 
response, Kaiser together with the union established its own training program to fill craft jobs 
with the proviso that 50% of new trainees were to be black until the percentage of black craft 
workers in the plant matched the percentage of blacks in the local labor pool. The Supreme 
Court held this program to be lawful. 

• On March 23, 1973, the Nixon administration's Department of Justice, Department of Labor, 
Equal Employment Opportunity Commission and the now defunct Civil Service Commission 
issued a joint memorandum titled "State and Local Employment Practices Guide." The guide 
points out that the Nixon Administration ... since September of 1969, recognized that goals 
and timetables... are a proper means for helping to implement the nation's commiment to 
equal employment opportunity." The 'memorandum stressed that strict quotas are 
unacceptable but that 'goals and timetables' are entirely different and reasonable tools. In 
July of 1986, Justice Sandra D. O'Connor referred to this document, and the merits offair and 
effective affirmative action goals, in her concurring portion of her opinion in Local 28, Sheet 
Metal Workers v. EEOC. In doing so, she joined a majority of the courts' suppport for 
numerical guidelines in affimative action programs. 

2.2 Fair Employment -- The Executive Order 

The longest-standing federal affirmative action program has its roots in World War II. The 
Executive Order barring discrimination in the federal government and by war industries was 
issued by President Franklin Roosevelt. The action was taken to forestall a planned march on 
Washington organized by A. Philip Randolph, the President of the Brotherhood of Sleeping Car 
Porters. Roosevelt's order barred discrimination against blacks by defense contractors, · and 
established the first Fair Employment Practices Committee. However, federal compliance 
programs were routinely understaffed, underfunded and lacked enforcement authority. 

After World War II, gains that had been made by women and blacks receded as returning Gls 
reclaimed their jobs. By 1960, the 10 million workers on the payrolls of the 100 largest defense 
contractors included few blacks. The $7.5 billion in federal grants-in-aid to the states and cities 
for highway, school, airport, school and public housing construction went almost exclusively to 
whites. The U.S. Employment Service, which provided funds for state-operated employment 
bureaus, encouraged skilled blacks to register for unskilled jobs, accepted requests from white 
employers and made no efforts to get employers to accept African American workers. The 
President's Committee on Government Contracts, chaired by Vice-President Nixon in 1959, called 
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blamed "the indifference of employers to establishing a positive policy of nondiscrimination" 
more prevalent than over discrimination, and called for remedial steps. 

In response to the civil rights movement, President John F. Kennedy created a Committee on 
Equal Employment Opportunity in 1961 and issued Executive Order 10925, which used the term 
"affirmative action" to refer to measures designed to achieve non-discrimination. In 1965, 
President Johnson issued Executive Order 11246 requiring federal contractors to take affirmative 
action to ensure equality of employment opportunity without regard to race, religion and national 
origin. In 1967, sex was added to the protected categories. 

In the Johnson administration, the Labor Department Office of Federal Contract Compliance 
(OFCCP) started pre-award compliance for federal contracts over $1 million. The Office began 
with construction contractors, who were required to set goals and timetables under a regulation 
issued to implement the Order in 1968. However, under pressure from unions and the General 
Accounting Office, which found the process too vague, OFCCP discontinued the effort. 

But in the most far-reaching federal expansion of affirmative action, the "goals and timetables" 
plan was revived by President Nixon and Labot Secretary George Shultz in 1969. In issuing the 
so-called "Philadelphia Order," Assistant Secretary Arthur Fletcher said: 

Equal employment opportunity in these [construction] trades in the Philadelphia area is still 
far from a reality. The unions in these trades still have only about 1.6% minority group 
membership and they continue to engage in practices, including the granting of referral 
priorities to union members and to persons who have work experience under union contracts, 
which result in few negroes being referred for employment. We find, therefore, that special . 
measures are required to provide equal employment opportunity in these seven trades.'' 

President Nixon later remembered, "A good job is as basic and important a civil right as a good 
education .. . I felt that the plan Shultz devised, which would require such [affirmative] action 
by law, was both necessary and right. We would not fix quotas, but would require federal 
contractors to show 'affirmative action' to meet the goals of increasing minority employment. "5 

Order No. 4 in 1970 extended the plan to non-construction federal contractors. 

~ DOL memo from Arthur Fletcher to All Agency Heads discussing the revised 
Philadelphia Plan, 6/27/69 

5 Richard Nixon, RN: The Memoirs of Richard Nixon 437 (Grosset and Dunlap: 1978). 
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2.3 Fair Employment -- Enforcement of Title VII 

In July, 1963, in the midst of the civil rights campaign in Birmingham, Alabama, President John 
· F. Kennedy appeared on national television to propose a civil rights bill. The measure proposed 
outlawing discrimination ·in public accommodations, permitting a cut-off of federal funds from 
discriminating institutions, and expanding the equal employment opportunity committee he had 
established. After President Kennedy's assassination, Title VII was enacted as part of the Civil 
Rights Act of 1964, seeking to end discrimination by large private employers whether or not they 
had government contracts. The Equal Employment Opportunity Commission, established by the 
Act, is charged with enforcing the anti-discrimination law. The Act is designed to make 
employees whole for illegal discrimination and to encourage employers to end discrimina~on. 
Title VII was substantially strengthened in 1972 amendments, signed by President Nixon. The 
legislative history to the 1972 amendments made clear that Congress approved of race- and 
gender-conscious remedies that had been developed by the courts in enforcing the 1964 Act. 

Court-ordered affirmative action to 'remedy violations of Title VII developed on a parallel track 
with the Executive Order program, as another remedial effort to stop existing discrimination and 
prevent its recurrence. -The Supreme Court's most comprehensive review of affirmative action has 
occurred in the employment area 

2.4 Education 

Discrimination in education was the target of the original breakthrough civil rights cases. Indeed, 
because education is the gateway to opportunity, education has consistently been a central focus 
of civil rights efforts. But for nearly two decades following the original court decisions, 
educational institutions -- particularly colleges and graduate schools -- remained predominantly 
white and male. In 1955, only 4.9% of college students ages 18-24 were black. This figure rose 
to 6.5% during the next five years, but by 1965 had slumped back to 4.9%. Only in the wake 
of affirmative action measures in the late 1960s and early 1970s did _the percentage of black 
college students began to climb steadily (in 1970, 7.8% of college students were black; in 1980, 
9.1 %; and in 1990, 11.3%). 

The 1978 Bakke case set the parameters of educational affirmative action. The University of 
California at Davis medical school had reserved for qualified minorities 16 available places. In 
a splintered decision, with Justice Powell casting the deciding vote, the Supreme Court essentially 
decided that setting aside a specific number of places in the absence of proof of past 
discrimination was illegal, but that minority status could be used in admissions as a factor. The 
desire to obtain a "diverse" student body was found to be a compelling goal in the educational 
context. 

Increased educational opportunity has, in fact, revolutionized education. The enrollment of women 
in higher education has risen steadily . Women are now over fifty percent of undergraduate 
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students and 50 percent or more of the students in law and medicine and other graduate and 
professional schools. Through the availability of student aid programs and aggressive recruitment 
and retention programs, the college-going rate for blacks and whites who graduated from high 
school was about equal by 1977.b Since 1977, the proportion of black 18-24 year old high 
school graduates enrolled in college has not kept pace with that of white students. While the 
percentage of black students who have graduated from high school has increased over 20% in 
· the past 25 years, the portion of black high school student graduatesattending college is now 25% 
less thanb that of white students. 6 

2.5 A Note on Affirmative Action for Other Minorities 

In general, affirmative action grew as a response to national patterns of racial ~d sexual 
discrimination. However, just as African-Americans suffered discrimination across the country, 
particularly in the South, in particular regions or areas specific minority groups suffered similarly 
intense discrimination. Hispanics have been subject to discrimination in education, employment, 
and housing -- discrimination encountered not only on the basis of skin color, but also language 
and surname. Asian Americans, who doubled itl number between 1980 and 1990, have at various 
times faced restrictions on their citizenship, and discrimination in education, employment and 
housing. Asian Americans have also been the victims of violent hate crimes, including those 
targeted at residences, Asian-owned businesses, and places of worship. Over time, such other 
minority groups have been included in some federal affirmative action programs. Such inclusion 
will now have to meet the strict scrutiny test of Adarand. 

6Chronicle of Higher Education : April 28. 1995. 
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3. HAS AFFIRMATIVE ACTION WORKED? 

Modem affirmative action, then, was established as policymakers groped for a way to address 
continuing problems of discrimination. Has it worked to help eradicate or prevent such 
discrimination? In a fundamental sense the question must be posed for the broader society-wide 
effort of which federal programs are only an element and, ideally, model. · 

3.1 Review of the Empirical Literature, in Summary 

Over the past three decades, minorities and women have made real, undisputable economic 
progress. Before the Civil Rights Act of 1964, the median black male worker earned only about 
60% as much as the median white male worker;7 by 1993, the median black male earned 74% 
as much as the median white · male. 8 The male-female wage gap has also narrowed since the 
1960s: median female earnings relative to median male earnings rose from about 60% during the 
1960s to 72% in 1993.9 

•. 

This section of the Report addresses three issues: (1) Why has there been an earnings gap 
between black and white workers, and what role did anti-discrimination legislation and 
affirmative action play in the reduction of that gap? (2) Why has there also been an earnings gap 
between men and women, and what role did government policies play in the reduction of that 
gap? (3) Is there any evidence that affirmative action boosted minority or female employment? 

3.2 Effect on Earnings 

3.2.1 Anti-Discrimination Policy, the Black-White Earnings Gap 

• The ratio of the average black workers' earnings to the average white workers' earnings 
increased significantly in the 1940s, increased slightly if at all in the 19 50s, increased 
significantly between 1960 and the mid 1970s, and declined somewhat since the late 1970s.10

c 

7 Bureau of Labor Statistics. Current Population Survey. 

8 Bureau of Labor Statistics. Current Population Survey. 

9 Bureau of Labor Statistics. Current Population Survey. 

10 Bureau of Labor Slalislics, Currenl Populalion Survey. For a lime- series discussion 
of black/while earnings ralions. see Donohue. John and James Heckman. 1991. "Continuous 
versus Episodic Change: The Impact of Federal Civil Righls Policy on the Economic Status of 
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• There has not been an improvement in the employment-population rate of black workers 
relative to whites since the 1960s. If anything, there has been a deterioration in the relative 
employment-population rate. 11 

• Education and work experience are the two most reliable predictors of a worker's earnings. 
Black workers historically have had much lower education than white workers. Adjusting 
for racial differences in education and work experience can account for about half of the 
wage gap between black men and white men. and about one-third of the gap between black 
women and white women. Additionally. holding constant differences in individuals' test 
scores leads to a further reduction in the black-white earnings gap. For example. in one 
study, in 1991, black males earned 29 percent less than white males without any adjustments, 
15 percent less after adjusting for education and experience, and 9 percent less after 
additionally adjusting for test scores. For women, the gap declines from 14 percent to almost 
zero after making these adjustments. 12 There is some controversy as to how to interpret the 
black-white wage gap after holding constant differences in education, test scores, and other 
variables. In particular, differences in education or test scores may themselves represent the 
discrimination. Thus, the reduction in the racial gap after controlling for these factors may 
not mean that discrimination is any less, but it may mean that attention should also focus on 
discrimination prior to entry into the labor market. 

• Historically there have been great differences in the quality of education between black and 
white students. In South Carolina in 1920, for example. black students attended schools with 
class sizes twice those of white schools. Partly as a result of the Civil Rights Act of 1964, 
the Elementary and Secondary Education Act of 1965, and the Green decision, schools 
became increasingly integrated in the late 1960s. The improvement in the quality and 
quantity of education of black workers since the 1960s accounts for about 20% of the gain 
in black workers' relative earnings. 13 

• There is near-unanimous consensus among economists that the government anti-discrimina~on 
programs beginning in 1964 contributed to the improved income of African Americans. 

Blacks," Journal of Economic Lifeiafor~ 29:1603-43. See also, Bound, John and Richard 
Freeman, 1989, "Black Economic Progress: Erosion of Black Americans" in i/Je (Joesfion of 
/Jiscriminafion. · 

11 Bureau of Labor Slalislics, Current Population Survey. 

12 Rogers, Bill. 1994,"Whal Does lhe AFQT Really Measure: Race. Wages, Schooling and lhe 
AFQT Score," mimeo .. William and Mary . The figures cited here adjust for racial geographic 
differences. 

13 See Card, David and Alan Krueger. 1992. "School Quality and Black- While Relative 
Earnings: A Direct Assessment." JJJe (Juar!er/_y Journal of Economies p.151-200. 
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Nevertheless, it is difficult to draw conclusions about which specific anti-discrimination 
programs were most effective. And it may well be that the programs collectively helped even 
though no single program was overwhelmingly effective. 1" 

3.2.2 Anti-Discrimination Policy and the Male-Female Earnings Gap 

• The female-to-male ratio of earnings of full-time, year-round workers was roughly stable at 
around 60% from the early 1900s until the mid 1970s. In 1993, earnings of women who 
worked full-time, year-round had risen to 72% as much as men. After adjusting for 
differences in education, experience, and other factors, the wage gap is reduced by about half 
(i.e., the adjusted ratio is approximately 85%).15 

• An increase wo_men's work experience and a shift into higher-wage occupations are the major 
causes of their improved economic position relative to men. The decline in higher-paying 
manufacturing jobs, which is partly responsible for the decline in the earnings of less-skilled 
men, has also contributed to the narrowing of the male-female wage gap. Nevertheless, a 
substantial part of the improved earnings of women cannot be explained by these factors, and 
probably reflects a decline in discriminatioh. 16 

• The relative roles in this story of anti-discrimination laws and affirmative action, in education 
and the workplace, are unclear. The major equal opportunity laws covering women were 
passed in the mid-1960s, and the most rapid growth in women's earnings and occupational 
status did not begin for another decade. The lag between the change in law and the increase 
in earnings may be due to time it took for women to acquire education and training for 
traditionally male-dominated occupations. The rapid growth in the number of female 
graduates from professional schools coincided with increased anti-discrimination efforts. 17 

14 An important study that points out the near unanimous opinion among economists of 
the positive impact of government anti-discrimination programs on improved income of 
African-Americans is Donohue. John and James Heckman. 1991. "Continuous versus Episodic 
Change: The Impact of Federal Civil Rights Policy on the Economic Status of Blacks. "Journal 
ol l'eonomie Literature 29:1603-43. Freeman. Richard. 1973. "Changes in the Labor Market 
for Black Americans. 1948-72," llroo.fings Papers on l'eo1omie Adivil_y. vol. 1 was among the 
first to identify government anti-discrimination programs as a source of progress. · 

15 See Blau, Francine and Marianne Ferber. 1992. J'/Je l'eonomies of lfomen, Jlen and 
lforl Englewood Cliffs: Prentice Hall. p.129. 

16 See Blau, Francine, and Lawrence Kahn, 1994, "Rising Wage Inequality and the U.S. 
Gender Gap ." Al'A Papers and Proceedings 84:23-28. for a discussion of the large decline in· 
male- female wage differentials that occurred from lhe mid 1970s lo lhe !ale 1980s. 

17 Deparlmenl of Education. Nalional Cenler of Education Slali slics. 
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3.3 Effect on Employmentd 

• The Labor Department's Office of Federal Contract Compliance Programs (OFCCP) 
administers Executive Order 11246, which imposes nondiscrimination and affirmative action 
obligations on most firms that contract to do business with the Federal government. 
According to five academic studies, active enforcement by OFCCP during the 1970s caused 
government contractors to moderately increase their hiring of minority workers. 18 According 
to one study, for example, the employment share of black males iri contractor firms increased 
from 5.8% in 1974 to 6.7% in 1980. In non-contractor firms, the black male share increased 
more modestly, from 5.3% to 5.9%. For white males, the employment share fell from 58.3% 
to 53.3% in contractor firms, and from 44.8% to. 41.3% in non-contractor firms. 19 

• The literature also finds that contractor establishments that underwent an OFCCP review in 
the 1970s subsequently had faster rates of white female and of black employment growth than 
contracting firms that did not have a review.:0 

• Other than studies comparing employment records of government contractors with non­
government contractors, it is hard to separate out the effects of affirmative action from 
broader civil rights enforcement. Non-government contractors often took active steps to 
ensure diversity and compliance with equal opportunity laws, even though they were not 
covered by the OFCCP. Som~. or perhaps much, of this behavior may be attributable to 
government anti-discrimination efforts. Also, the recruitment efforts of both contractors and 
non-contractors may have bid up the wages of minorities and women, reducing wage 
disparities regardless of the effect on occupational disparities. 

16 The five studies are: (1) Leonard, Jonathan, 1984, "The Impact of Affirmative Action on 
Employment," /ou.rna/ of l,abo.r .l'eonomics 2:439-463; (2) Leonard, Jonathan, 1984. · 
"Employment and Occup.ational Advance Under Affirmative Action," i/Je J?eview ol .l'eonomies 
and Statistics (3) Ashenfelter. Orley and James Heckman, 1976. "Measuring the Effect of an 
Anti-discrimination Program. in .l'stimatin,t t/Je l,abo.r ffa.r/ret .l'lleets of Soda/ .P.ro,t.rams, .l'ds: 
O.r/e_y As/Jenle/te.r and lames ll/um Princeton NJ: pp.46-89; (4) Heckman, James and Kenneth 

Wolpin, 1976, "Does the Contract Compliance Program Work? An Analysis of Chicago Data," 
/ndust.ria/ and l,abo.r /?elations l?eVJew29:544-64; (5) Goldstein. Morris and Robert Smith, 
1976. "The Estimated Impact of Anti-discrimination Laws Aimed at Federal Contractors," 
/ndosl.ria/ and /,abo.r /?elations l?eVJew. · 

19Leonard, Jonathan, 1984, "The Impact of Affirmative Action Regulation and Equal 
Employment Law on Black Employment." Joo.rna/ of l'eonomie JJe.rspedives 4:47-64. 

20 See above studies plus Donohue and Heckman. Continuous ve.rsos l'pisodie, 29, Journal 
of Economic Literature, p.163 I. 
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• OFCCP enforcement was greatly scaled back during the 1980s. For example, the real budget 
and staffing for affirmative action programs was reduced after 1980. Over the same period, 
fewer administrative complaints were filed and back-pay awards were phased out. Perhaps 
not surprisingly, available evidence suggests that OFCCP did not have a noticeable impact 
on the hiring of minority workers by contractor firms in the early and mid 1980s. 21 

• Although the literature clearly shows that, when actively enforced, affirmative action can lead 
to an increase in minority employment in contractor : firms, it is less- clear whether this 
employment represents a net gain or merely a shift · of minority employees from non­
contractors to contractors.22 

• The extent to which affirmative action has expanded minority employment in skilled positions 
is unclear. The academic literature suggests that before 1974, minority employment growth 
in contractor firms was predominately in unskilled positions. Since 1974, there is evidence 
of modest occupational advance in contractor firms. But some researchers think this may be 
the result of biased reporting.23 

• There is no systematic qualitative evidence that productivity is lower in contracting firms as 
a result of OFCCP. The one systematic study found that contractors do not appear to have 
lower productivity, suggesting that OFCCP has not caused firms to hire or promote less 
qualified workers.24 

21 For a full discussion of the impact of weakened affirmative action enforcement during 
the 1980s. see Leonard. Jonathan. 1990. "The Impact of Affirmative Action Regulation and 
Equal Employment Law on Black Employment." Jou.rnal of Economic f'e.rSJJedives 4:47-64. 

22 For a discussion that affirmative action merely redistributes black workers from small 
and medium size firms to large employers and federal contractors. see Bloch, Farrell. 1994. 
An!i-disc.rimina!ion Law and )/Jno.ri!_y Employmen!: l?ec.rui!men! !'.radices and l?egula!o.ry 
Cons/,raillfs Chicago: University of Chicago Press. 

23 For a discussion of the impact of affirmative action on minority employment in skilled 
positions. see Leonard 1990, T/Je Jmpac! of Affirmative . . .. , 114 J. of Econ. Perspectives 47. 

24 See Leonard, Jonathan. 1984. "Anti - di scrimination or Reverse Di scrimination : The 
Impact of Changing Demographics, Tille VII and Affirmative Action on Productivity," Jou.r1Ja/ of 
llvmall l?esovrces vol. 19. No .2, pp.145 -74. 
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4. THE JUSTIFICATIONS FOR AFFIRMATIVE ACTION: 

THE CONTINUING PROBLEMS OF DISCRIMINATION AND EXCLUSION 

Affirmative action was established as part of society's efforts to address continuing problems of 
discrimination; the empirical evidence presented in the preceding chapter indicates that it has had 
some positive impact on remedying the effects of discrimination. Whether-such discrimination 
lingers today is a central element of an analysis of affirmative action. The conclusion is clear: 
discrimination and exclusion remain all too common. 

4.1. Evidence of Continuing Discrimination 

The evidence is overwhelming that the problems affirmative action seeks to address -- widespread 
discrimination and exclusion and their ripple effects -- continue to exist. 

• Minorities and women remain economic·ally disadvantaged: the black unemployment rate 
remains over twice the white unemployment rate; 97% of senior managers in Fortune 
1000 corporations are white males;25 in 1992, 33.3% of blacks and 29.3% of Hispanics 
lived in poverty, compared to 11.6% of whites.26 In 1993, Hispanic men were half as 
likely as white men to be managers or professionals;27 only 0.4% of senior management 
positions in Fortune 1000 industrial and Fortune 500 service industries are Hispanic.28 

• Blatant discrimination is a continuing problem in the labor market. Perhaps the most 
convincing evidence comes from "audit" studies, in which white and minority (or male 
and female) job seekers are given similar resumes and sent to the same set of firms to 
apply for a job. These studies often find that employers are less likely to interview or 
offer a job to minority applicants and to female applicants.29 

25 "Good for Business: Making Full Use of the Nation's Human Capital", A Fact-Finding 
Report of the Federal Glass Ceiling Commission, March 1995. 

26 Bureau of the Census. Current Population Survey, "Income, Poverty and Valuation of 
Noncash Benefits 1993." 

v Bureau of Labor Statistics, · 1994 l'ad S/Jeef 

28 Federal Glass Ceiling Commission . Cood /o,r llvsi1Jess: )/a/ri/Jff Foll {/se of 1/Je A1alio1J s 
Jlvma/J Ca_p;!al(March 1995). 

29 See. e.g .. Neumark . David and Roy Blank and Kyle Van Nort. 1995, "Sex Discrimination 
in Reslauranl Hiring: An Audil Slud y," JV8ER lfor/ri1J,ff JJa_per ;Vo. 5021. 
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• Less direct evidence on discrimination comes from comparisons of earnings of blacks and 
whites, or males and females. 30 Even after adjusting for characteristics that affect 
earnings (such as years of education and work experience), these studies typically find 
that blacks and women are paid less than their white male cowiterparts. The average 
income for Hispanic women with college degrees is less than the average for white men 
with high school degrees.31 

-

• Last year alone, the Federal government received over 90,000 complaints of employment 
discrimination. Moreover 64,423 complaints were filed with state and local Fair 
Employment Practices Commissions, bringing the total last year to over 154,000. 
Thousands of other individuals filed complaints alleging racially motivated violence and 
discrimination in housing, voting, and public-accommodations, to name just a few .• 

4.2 Results from Random Testing 

The marked differences in economic status between blacks and whites, and between men and 
women, clearly have multiple causes in additi,on to discrimination. One respected method to 
isolate the prevalence of discrimination is to use random testing, in which individuals compete 
for the same job, apartment, or other goal. For example, the Fair Employment Cowicil of Greater 
Washington, Inc., conducted a series of tests between 1990 and 1992. The tests revealed that 
blacks were treated significantly worse than equally qualified whites 24 percent of the time and 
Latinos were treated worse than whites 22 percent of the time. Some examples document the 

· disparities: 

• Two pairs of male testers visited the offices of a nationally-franchised employment agency 
on two different days. The black tester in each pair received no job referrals. In contrast, 
the white testers who appeared minutes later were interviewed by the agency, coached on 
interviewing techniques, and referred to and offered jobs as switchboard operators. 

• A black female tester applied for employment at a major hotel chain in Virginia where she 
was told that she would be called if they wished to pursue her application. Although she 
never received a call, her equally qualified white counterpart appeared a few minutes later, 
was told about a vacancy for a front desk clerk, later interviewed, and offered the job. 

• A black male tester asked about an ad for a sales position at a Mruyland car dealership. He 
was told that the way to enter the business would be to start by washing cars. However, his 
white counterpart, with identical credentials, was immediately interviewed for the sales job. 

30 Bureau of Labor Statistics. Current Populalion Survey. 

31 EEOC. Office of Communications. T/Je Sia/us of £qua/ Oppo.r!uni!_y 1iJ !/Je Ame.rican 
lfor/r/orce ( 1995). 
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• A suburban Maryland company advertised for a typist/receptionist. When a black tester 
applied for the position, she was interviewed but heard nothing further. When an identically 
qualified white tester was interviewed, the employer offered her a better position that paid 
more than the receptionist job and that provided tuition assistance. Follow up calls by the 
black tester elicited no response even though the white tester refused the offer. 

The Urban Institute's Employment and Housing Discrimination Studies (1991) matched equally 
qualified white and black testers who applied for the same jobs or visited ·the same real estate 
agents. Twenty percent of the time, white applicants advanced further in the hiring process than 
equally qualified blacks. In one in eight tests, the white received a job offer when the black did 
not. In housing, both black and Hispanic testers faced discrimination in about half their dealings 
with rental agents. 

Similarly, researchers with the National Bureau of Economic Research sent comparably matched 
resumes of men and women to · restaurants in Philadelphia In high priced eateries, men were 
more than twice as· likely to receive an interview and five times as likely to receive a job offer 
than the women testers. 32 

Finally, the Justice Department has conducted similar testing to uncover housing discrimination. 
Those test also have revealed that whites are more likely than blacks to be shown apartment 
units, while blacks with equal credentials are told nothing is available. Since the testing began, 
the Justice Department has brought over 20 federal suits resulting in settlements totaling more 
than $1.5 million. A particularly graphic case of discrimination occurred during a fair housing 
test performed by the Civil Rights Division in Wisconsin, which sought to establish whether 
discrimination existed against the relatively large East-Asian population there. When the Asian 
tester approached the apartment building, the rental agent stood between the tester and the door 
to the rental office and refused to allow the tester to enter the building. The tester was told that 
there were no apartments available and there would not be any available for two months. When 
the white tester approached two hours later, the individual was immediately shown an apartment 
and was told he could move in that same day. 

4.3 Exclusion from Mainstream Opportunities: Continuing Disparities in Economic 
Status 

Apart from the remediation of and bullwark against discrimination, a second justification that has 
been offered for continuing affirmative action in education, employment and contracting is the 
need to repair the mechanisms for including all American.s in the economic mainstream. There 

32 David Neurnark. el. al. Sex /)iscrimil7a!iol7 /17 /?es!atJra17f /1Ji il7£. All Alldi! S!tJd_y, 
Working Paper No . 5024. Nalional Bureau of Economic Research. Inc. (F'ebruary 1995). 
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is ample evidence to conclude that the problems to which affirmative action was initially 
addressed remain serious, both for members of disadvantaged groups and for America as a whole. 

• A recent study by the Glass Ceiling Commission, a body established under President Bush 
and legislatively sponsored by Senator Dole, recently reported that:33 

- White males continue to hold 97% of senior management positions in Fortune 1000 
industrial and Fortune 500 service industries. Only 0.6% of senior management are 
African American, 0.3 percent are Asian and 0.4 % are Hispanic. 

- African Americans hold only 2.5% of top jobs in the private sector and African American 
men with professional degrees earn only 79% of the amount earned by their white 
counterparts. Comparably situated African American women earn only 60% of the 
amount earned by white males. 

- Women hold 3 to 5 percent of senior level management positions -- there are only two 
women CEOs in Fortune 1000 companfes. 

- The fears and prejudices of lower-rung white male executives were listed as a principal 
barrier to the advancement of women and minorities. The report also found that, across 
the board, men advance more rapidly than women. 

• The unemployment rate for African Americans was more than twice that of whites in 1994. 
The median income for black males working full-time, full year in 1992 was 30 percent less 
than white males; Hispanics fared only modestly better in each category. In 1993, black and 
Hispanic men were half as likely as white men to be managers or professionals.34 

• In 1992, over 50% of African American children under 6 and 44% of Hispanic children lived 
under the poverty level, while only 14.4% of white children did so. The overall poverty rates 
were 33.3% for African Americans, 29.3% for Hispanics and 11.6% for whites. 

• Black employment remains fragile -- in an economic downturn, black unemployment leads 
the downward spiral. For example, in the 1981-82 recession, black employment dropped by 
9.1 percent while white employment fell by 1.6 percent. Hispanic family income remains 
much lower, and increases at a slower rate, than white family income.35 

33 Federal Glass Ceiling Commission. Cood fo,r llusiness.· Jla/rinff Full (lse of !he Iva/ions 
Jluman Ca_p1!al(March 1995). 

34 Bureau of Labor Slalislics, 199/ Fad Sheet 

35 A l?e_pod of !he S!uo'_y C,rou_p on Aflirma!ive Ac/ion lo !he Jlouse Comm1!!ee on 
.l'duca!ion and .Labor( 1987) . 

n.-/mas!e,rJ5mw /JJ?Afi.· 7/JJ/95 

- - - - - - - -------- - -- - - - -- - -

- 20-



• Unequal access to education plays an important role in creating and perpetuating economic 
disparities. In 1993, less than 3% of college graduates were unemployed~ but whereas 22.6% 
of whites had college degrees, only 12.2% of African Americans and 9.0% of Hispanics did. 

• The 1990 census reflected that 2.4 percent of the nation's businesses are owned by blacks. 
Almost 85 percent of those black owned businesses have no employees.36 

• Even within educational categories, the economic status of minorities and women fall short. 
The average woman with masters degrees earns the same amount as the average man with 
an associate degree.37 While college educated black women have reached earnings parity with · 
college educated white women, college educated black men eani 76 percent of the earnings 
of their white male counterparts.38 Hispanic women earn less than 65 percent of the income 
earned by white men with the same educational level. Hispanic men earn 81 percent of the 
wages earned by white men at the same educational level. The average income for Hispanic 
women with college degrees is less than the average for white men with high school 
degrees.39 

' 
A study of the graduating classes of the Un1versity of Michigan Law School from 1972-1975 
revealed significant wage differentials between men and women lawyers after 15 years of 
practice. While women earned 93.5 percent of male salaries during the first year after school, 
that number dropped to 61 percent after 15 years of practice. Controlling for grades, hours 
of work, family responsibilities, labor market experience, and choice of careers (large firms 
versus small firms, academia, public interest, etc.), men are left with an unexplained 13 
percent earnings advantage over women.40 

36 Andrew Hacker, J1Hro A'afions: .Iliac.Ir and If.bile, Separate. Jlos/Jle, Unequal llallanfine 
.llools( 1992). 

37 1990 Census data as compiled by the Office of Federal Contract Compliance Programs 
(1995). 

38 U.S. Bureau of the Census, J'/Je lllacl .Population in I.be United States: )/arch ;gg/ and 
/9§J(1995); U.S. Bureau of the Census, C/Jaracferisfics of I.be lllacl JJopu/afion(1995). -

39 EEOC, Office of Communications, i/Je Status of Equal OpporfuJJif_y Jll !/Je American 
#'orl/orce(1995) (Data supplied by the National Commillee on Pay Equity). 

40 Robert Wood, Mary Corcoran and Paul Courant. Fa_y 1J1fleren!ia/s Amon§' !/Je /l;j/JJ_y 
Paid: J'/Je Hale-Female J:arOJllffS Cap Ill /,.aw_yer's Salaries Journal of Labor Economics (July, 
1993). 
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5. THE VARIETIES OF FEDERAL PROGRAMS 

This report examines most of the federal programs that would be considered to be affirmative 
action. It may be useful, therefore, to consider one or more taxonomies of those efforts. 
Figures 1 and 2 offer two possible matrices. In Figure 1, the horimntal dimension arrays various 
policy devices from the most flexible to the least flexble, while the vertical dimension arrays 
different spheres of activity--from those most closely to those less closely related to the Federal 
government.◄1 In this array, examples of the eight categories of policies include: 

Outreach & Hortatory Efforts: 
• Various statutes encourage recipients of Federal funds to use minority-owned and 

women-owned banks. 
• DOL's Office of Federal Contract Compliance Progquns (OFCCP), for example, offers 

a periodic award for contractors mapifesting superior affirmative-action practices. 

Disclosure of Data: 
• The Small Business Act (§502) requires SBA to monitor and report on agency 

contracting with small disadvantaged businesses (SDBs). This reporting can serve 
hortatory purposes and create a competitive dynamic among agencies. 

• Last year, the Administration announced plans to publish the rates at which financial 
institutions made federally guaranteed loans to women- and minority-owned firms. 
This reporting can leverage public and intra-industry pressures to expand such lending. 

Affirmative Action Plan Requirements: 
• E.O. 11246 requires Federal contractors to maintain affirmative action plans; since the 

Nixon Administration, such plans must in certain circumstances contain flexible goals 
and timetables. 

• The Community Reinvestment Act (CRA) requires certain chartered financial 
institutions to conduct and record efforts to reach out to underserved communities. 

Targeted Training & Investment Efforts: 
• The Foreign Service maintains a minority internship program designed to increase 

minority participation in the Foreign Service. 
• EPA maintains a Mentor/Protege program to encourage prime contractors to develop 

relationships with small and disadvantaged bm;inesses (SDBs). 

◄ t This taxonomy is nol intended lo suggest which programs may warrant slricl scrutiny 
pursuant lo Adara17d 
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Goals: 
• The Small Business Act requires each agency to set goals for contracting with small 

businesses and SDBs; the SBA coordinates the effort. Additionally, Congress has in 
several instances legislated specific goals for certain agencies. (As described in 
section 9 of this Report, these goals are all flexible -- they are not quotas or numerical 
straight jackets.) 

• In response to dramatic imbalances in the numbers of women and minority 
entrepreneurs participating in its programs, SBA now sets management goals to 
increase diverse participation in its core §7(a) loan guarantee program. 

Market Advantages: 
• In upcoming FCC auctions of certain licenses for personal communication services 

and interactive video, the Commission had planned to offer a 25% discount for 
women- and minority-owned businesses; this effort was temporarily suspended by the 
Commission in light of Adarand, but may be reinstituted. 

• Under its "§1207" authority, the Defense Department is permitted to provide a 10% 
bid price preference, and to employ reduced-competition systems as a means of 
meeting their SDB contracting goals. Last year's procurement reform legislation 
extended this authority to non-DOD agencies as well. 

• Surface Transportation Assistance Act, and now the Intermodal Surface Transportation 
Efficiency Act (!STEA), authorizes use of "subcontractor compensation" bonuses to 
prime contractors who use SDBs. 

"Soft" Set-Asides: 
• IS TEA requires that I 0% of contracts be allocated to disadvantaged business 

enterprises (DBEs), except to extent that the Secretary detennines otherwise. 
• The Airport & Airway Improvement Act requires the same. 

"Hard" Set-Asides: 
• The Omnibus Diplomatic Security & Antiterrorism Act requires that a minimum of 

10% of funds appropriated for diplomatic security projects be allocated to minority 
business enterprises. 

• Certain small education grant programs target minorities in graduate education(20 
U.S.C 1134 A"2

.)..1 

Obviously, there is no single best way to think about these efforts. For example, in Figure 2, one 
could categorize efforts based on their programmatic objectives, perhaps distinguishing programs 
focused on education and training (as more "investment-9riented"), from programs focused on 
employment and contracting (as more "income-oriented"), from programs focused on the 

42""such " hard" set-asides have included the Patricia Roberts Fellowship(20 U.S.C. 
11 34D - G and the women in minorities in graduale educa lion . 
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assignment of scarce assets (as more "result" or reward-oriented), such as bank charters and 
spectrum licenses. There are obviously elements of opportunity and result present across the 
board, but the scale has some intuitive appeal. 
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6. THE OFFICE OF FEDERAL CONTRACT COMPLIANCE PROGRAMS (DOL) 

This Part offers a summary based on materials prepared by the Department of Labor and 
subsequent discussions. 

6.1 Concepts & Principles 

OFCCP's primary responsibility is to implement and enforce an Executive Order and several 
statutes . banning discrimination and establishing affirmative action requirements for federal 
contractors and subcontractors. While these policies have roots in the 1940s, the seminal 
requirements are contained in E.O. 11246, s~gned by President Johnson, and in regulations 
promulgated pursuant to that order in 1970 under President Nixon, which introduced the concept 
of goals and timetables. Specifically, OFCCP may require goals for hiring and promoting women 
and minorities as part of the affirmative action Pt~gram (aAP) which contractors are required 
to develop and/or implement; however, race- or gender-based hiring and promotion are not 
required, and quotas are prohibited. 

6.2 Policies & Practices 

• Coverage: With certain exceptions, E.O. 11246 applies to Federal contractors and 
subcontractors with contracts of more than $10,000 per year. In FY 1993, some 92,500 
nonconstruction establishments and 100,000 construction establishments were covered. These 
establishments employed approximately 26 million people and received contracts of more 
than $160 billion. 

• Affinnative Action Requirements: OFCCP regulations impose different requirements on 
construction and nonconstruction firms. 

- Nonconstruction firms with 50 or more employees or contracts of more than $50,000 must 
develop and maintain a written affirmative action program (AAP). The contractor 
keeps the AAP on file and carries it out; it is submitted to OFCCP only if the agency 
requests it for the purpose of conducting a compliance review. As part of its AAP, the 
contractor must conduct a workforce analysis of each job title, determine workforce 
availability of women and minorities for each job group, and conduct a utilization analysis 
to determine whether women or minority group persons are "underutilized" in any job 
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group. Based on these analyses, the contractor establishes goals to overcome the 
underutilization, and makes a good faith effort to achieve those goals. 

Construction firms are not required to maintain written AAPs, but must make good faith 
efforts to meet demographic goals informed by place-specific census data for minorities 
and a nation-wide goal for women. 

- OFCCP regulations expressly prohibit discrimination and the use of goals as q,uotas.g 

• Goals & Timetables: The numerical goal-setting process in affirmative action planning is 
used to target and measure the effectiveness of affirmative action efforts to eradicate and 
prevent discrimination. Numerical benchmarks are established based on the availability of 
qualified applicants in the job market or qualified candidates in the employer's work force. 
The regulations specifically prohibit quotas and preferential hiring and promotions under the 
guise of affirmative action numerical goals. Numerical goals do not create quotas for 
specific groups, nor are they designed to achieve proportional representation or equal results. 

• Enforcement Procedures: A contractor's f~lure to attain its goals is not. in and of itself, a 
violation of the Executive Order; failre to make good faith efforts is. OFCCP undertakes 
compliance reviews for certain contractors flagged by a computer program as having below 
average participation rates for minorities or women. OFCCP also conducts reviews of 
contractors selected randomly and identified through complaints.,. 43 In FY 1994, OFCCP 
conducted more than 4,000 reviews, roughly 3.26% ·of its supply-and-service contractor 
universe, and 1.55% of its ·construction contractors. If a firm is found to violate affirmative 
action requirements (or antidiscrimination requirements) OFCCP attempts to conciliate with 
the contractor; in a very small percentage of cases, no agreement is reached and the case is 
referred for formal administrative enforcement. 

• Incentives: OFCCP gives Exemplary Voluntary Efforts (EVE) and Opportunity 2000 awards 
to those companies who demonstrate significant achieve.ment in equal opportunity and 
affirmative action. 

• Sanctions: A contractor in violation of E.O. 11246 may have its contracts terminated or 
suspended, or be debarred. Such administrative actions are rare, and there is ample due 
process accorded the contractor before hand. 

43Roughly 80% of reviews are "triggered by"computer- based selection system. 

n:/masler/5mw f}f?Ali.- 7/JJ/!J5 - 28-



6.3 Performance & Effects 

• Performance Generally: 

As noted in Part 3 of this document, OFCCP programs have been studied in some detail. During 
the 1970s, when enforcement was quite strong, the programs were found to increase modestly 
the employment of minorities. (During the 1980s, enforcement -- and the effectiveness of the 
policies -- declined.) Most studies have found that OFCCP has had a less significant impact on 
hiring of minorities in skilled crafts and trades. However, some limitations on the validity of the 
OFCCP evaluation studies have been raised. The available evidence indicates that productivity 
at contracting firms is unaffected by OFCCP. This suggests that OFCCP has not caused 
contracting firms to hire less qualified workers. Further, a recent study finds that exemplary 
affirmative action programs help a company's stock market values. 

The OFCCP national office conducted a random survey of 24 7 conciliation agreements obtained 
by the field in FY 1993 and FY 1994, and did not find any situations where the agency sought 
and obtained remedies outside the scope of OF~CP's authority. Moreover, during the review of 
the conciliation agreements OFCCP found an example of an OFCCP regional office -requiring 
corrective action by a contractor who had engaged in an employment practice that discriminated 
against males, both whites and minorities. OFCCP cited the contractor with a violation of 
Executive Order 11246 and required it to enter into an agreement providing relief to both white 
and minority victims. 

Several studies were critical of the administrative aspects of the programs, such as the 
mechanisms · for selection of contractors for review and the paperwork burdens on smaller 
contractors. Some groups have been critical of the length and detail of the AAPs. In part in 
response to this latter criticism, OFCCP _plans to (i) significantly reduce the AAP paperwork 
requirements and (ii) initiate a summary AAP format that will help target reviews. 

Finally, some have raised a concern that although AAPs as a formal matter are framed in terms 
of flexible gpals, and although rigid quotas violate both OFCCP regulations and Title VII, in 
some cases employers implement the goal with a rigidity making it tantamount to a quota. 
OFCCP has little data directly addressing this concern, but notes that reverse discrimination 
complaints, including objections to de facto quotas, are very rare in their administrative 
mechanism or at the EEOC. The absence of litigation is not, of course, a complete answer, in 
as much as subtle discrimination -- reverse or otherwise -- can be difficult to detect and even 
more difficult to challenge. Therefore, the DOL conducted further analysis for this Review: 

-
analysis of a recent report by an association of 300 Federal contractors, and interviews 
with attorneys who represent contractors on OFCCP matters; 

analysis of OFCCP's 1994 customer satisfaction sample survey of contractors; and 
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detailed interviews with OFCCP regional directors. 

The conclusion of this further analysis is that, while there are some issues of regulatory burden 
and enforcement consistency, and while there are a small number of firms who feel that the effect 
of goals is to make them "hire by the numbers," the weight of the evidence refutes the claim that 
.the Executive Order program leads to widespread abuses. 

The following subsections review this material in more detail. 

■ Views of the Contradors' Trade Association and Attorneys 

On March 17, 1995, the Equal Employment Advisory Council (EEAC), an association of 300 
federal contractors (including companies such as Marriott, Martin-Marietta, and Bausch & Lomb), 
issued a report "to clarify the nature of affirmative action planning" as well as "to explain the 
point that Executive Order 11246 does not require contractors to grant preferential treatment to 
any employee or applicant on the basis of race, gender, or ethnic background." DOL played no 
role in soliciting the EEAC to prepare and; issue its report, but believes it is entitled to 
considerable weight because EEAC exists to promote the interests of federal contractors. 

Emphasizing that OFCCP's regulations explicitly prohibit the use of goals as "inflexible quotas, " ◄4 

the Report notes that "rancorous debate" often ensues between employers and OFCCP over how 
many women and minorities are "available" in the work force because solid empirical data do 
not exist. 

The Report also noted that goals and timetables in the past (i.e., during the 1970s and 1980s) 
worked as quotas. Under OFCCP regulations, numerical affirmative action steps are not required 
unless "underutilization" exists. OFCCP's previous approach required three types of goals for 
each underutilized group: an annual placement rate goal ( expressed as a percentage, and 
generally set at a rate above "availability"); an annual numerical goal (determined by multiplying 
the annual placement rate goal by the number of anticipated placements); and an ultimate goal 
(expressed as a percentage and equal to availability, coupled with a timetable for reaching that 
goal). Contractors complained that by setting the placeme,nt rate above availability, they were 
pressured "into extending preferences to fulfill goals." Also during prior periods, failure to 
implement an acceptable affirmative action goal could be remedied by "catch-up goals." This 
would have the effect of having goals function like quotas and bore "no relationship to true 
current availability." In the early 1980s OFCCP abandoned these "preferential tactics." In 1987, 
a majority staff report of the Committee on Education and Labor, U.S. House of Representatives, 
specifically recommended reinstating (1) ultimat~ goals; (2) multi-year timetables; (3) goals set 
above availability; and (4) numerical goals (to add to percentage placement rate goals). The 

44 41 C.F.R. § 60 - 2. 12(e) . 
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EEAC concludes that OFCCP did not adopt these recommendations and "the goal-setting process 
today clearly does not impose preferences or quota-like requirements." 

DOL also contacted several lawyers who work with contractors on OFCCP matters. These 
attorneys consistently stated that employers' major concerns about the administration of Executive 
Order 11246 have very little to do with goals operating as quotas. Major complaints include 
inconsistent enforcement among regions, irrelevance of some factors OFCCP requires to be 
considered in the workforce availability analysis, length and paperwork burden associated with 
preparing the affirmative action plan, and compliance officers emphasis on minor or technical 
requirements. They attribute some of these problems to lack of training of compliance officers 
and poor quality control. 

■ Customer Salis/action Survey 

In its 1994 customer satisfaction surveys of nonconstruction and construction contractors, OFCCP 
selected randomly from contractors that had beea reviewed during the past year. The response 
rate for each group was approximately 80% -- responses from 278 construction and 363 service 
and supply contractors were tabulated. · 

One question, designed to elicit respondents' overall opinion of the compliance review, asked 
respondents to indicate their agreement with five statements using a ten point scale. Overall, the 
survey results were relatively positive. Regarding perceptions of enforcement consistency, 15.2 
percent of the construction and 29.3 percent of the service and supply contractors responded that 
OFCCP had not been very consistent among reviews by the same compliance officer or by staff 
members from the same office. More than 70 percent agre_ed that the compliance review was a 
thorough assessment of compliance .with OFCCP's regulations, that OFCCP provided responsive 
technical assistance, and that the company's position was considered during the conciliation 
process. Most respondents (more than 80 percent) agreed that the compliance officer was 
professional during the review and that oral and written communications from OFCCP were 
professional and courteous. 

More broadly, two survey questions ("If you could change or improve any part of the review 
process, what would it be" and "Are there any additional comments that you would care to 
include") invited respondents to add narrative comments. Of the 278 construction and 363 
nonconstruction responses, one-quarter and one-third of the firms, respectively, commented. Only 
10 constroction jinns . and four nonconstroction jinns chose to address quotas or reverse 
discrimination. The following are examples of these comments: 

Allow businesses to conduct their business for the betterment of customers and employees 
and not to satisfy some minority quota requirement. [nonconstruction contractor] 
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Believe program has gone overboard. It is not flexible considering the different factors 
that effect the hiring process. It has become a numbers game, even though it will not be 
admitted to. [nonconstruction] 

I can see no way to improve the review due to its basis in the code which stresses quotas 
and quality with little or no emphasis on productivity, work ethic or quantity and quality 
of work which ultimately makes us competitive nationally and internationally. 
[construction] . 

Greater consideration for employer showing good faith. If skills necessary are not available 
in area in minority and female applicants, they cannot be hired. Do not want to hire 
unqualified applicants just because they are minorities or females; want to hire best qualified 
applicant regardless of race or sex. [nonconstruction] 

There were also isolated comments about unrealistic goals: 

Our women goals, we can't even come close to obtaining. Add to this, the fact that there is 
currently high levels of unemployment at ·the local [union]s. What's the reality of these 
goals? How can we comply when there isn't enough work, and there aren't enough women 
and minorities in the trade? When will someone take an honest look at this situation and 
develop realistic goals and procedures to follow? [construction] 

The fact that so very few contractors addressed the quota issue is consistent . with OFCCP's 
random survey of conciliation agreements obtained by the field in FY 1993 and FY 1994. 
OFCCP did not find any instances of contractors being cited for not meeting their goals, use of 
the word "quota," or obtaining remedies outside the scope of OFCCP's authority. 

Other comments from contractors addressed the length of time that it took to prepare for and 
conduct the compliance review; inconvenient scheduling of the review; inconsistency among 
compliance officers; and compliance officers' lack of familiarity with the particular industry. 
Approximately 11 percent of the construction contractors comments and approximately 14 percent 
of the service and supply contractor comments addressed paperwork burdens. Many of the 
comments indicated that OFCCP devoted too much time to the on-site review and took an 
inordinately long time to complete the entire review. Contractors also commented that they 
sometimes were given the impression during the on-site review that the review had gone well, 
but the formal closing correspondence was much more negative. 

■ Interviews with OFCCP Regional Directors 

The complaints of contractors conveyed by the regional directors were similar to those revealed 
in the customer satisfaction survey, such as inconsistency and frustration over technical 
infractions. Also: 
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■ The Region ill Director believes that some contractors today allow goals and timetables 
to limit unnecessarily opportunities for women and minorities in that the contractors 
consider the goal to be a ceiling. For example, they hire only 20% women because that 
is the affirmative action program, but there are 60% women in the applicant .pool for a 
particular job. (Such a situation could lead OFCCP to investigate whether the contractor 
is engaging in unlawful discrimination, and a quota would be unlawful.) 

■ According to the Director from Region II, some contractors often set their own hiring and 
promotion goals and treat those as quotas because "it is smart for their company" and to 
"keep the government off their backs." When they "hire by the numbers," the word 
spreads that numbers are driving hiring and promotion decisions -- leaving it unclear as 
to whose "numbers" are driving the process. Where a contractor engages in such action, 
the OFCCP is charged with conducting an investigation. Such conduct would violate the 
executive order. 

■ Neither Director from Region VIII or IX believes their federal contractors have treated 
their goals as quotas. The Directors from Regions ill, IV, VIII, and IX cannot recall 
reverse discrimination complaints. The Region V Director remembers only one reverse 
discrimination complaint. 

■ The Region I Director noted that contractors can perpetuate the false notion that 
contractors are being driven by "quotas." Contractors will sometimes tell disappointed 
male applicants that the individual who got the job or promotion got it because he or she 
was a women or minority, even though that was not the reason. 

■ OFCCP Response and Reforms 

As part of the ongoing National Performance Review process led by the Vice President, OFCCP 
is eliminating unnecessary paperwork requirements associated with the written affirmative action 
plan and has designed a summary format for the affirmative action plan that will greatly assist 
OFCCP in targeting its limited resources, while saving contractors approximately 4.5 million (out 
of 15 million) hours in the annual preparation of their plans and record.keeping. Several other 
streamlining and burden-reduction measures are also underway. 

OFCCP currently attempts to address the problem of inconsistencies with policy guidance by 
reemphasizing relevant portions of the Federal Contract Compliance Manual, the agency's 
operating manual, and with its continuing program of training for its compliance officers. Other 
mechanisms are more ad hoc. According to the Director from Region ill, for example, the region 
has moved forward with suggestions from Scott Paper Company that {I) the Regional Office 
communicate/negotiate with the contractor before sending a formal letter of noncompliance, and 
(2) the compliance officer focus on substantive issues in the review (e.g. good faith) and not 
technical issues (e.g. formatting of the plan documents). 

n:/mas!e,r/5.mw IJ/?A/7:· 7/IJ/.95 -33-

- - - - - - ----- - --- - - - - - - -



6.4 A Note on OFCCP Anti-Discrimination Enforcement Functions 

In addition to enforcing the government's affirmative action requirements, the OFCCP performs 
a related but distinct function: enforcement of the antidiscrimination provisions of Executive 
Order 11246 (based on the principles of Title VII of the Civil Rights Act). The courts and 
Congress have permited the use of-statistical evidence showing a disparate impact, or manifest 
imbalance, to establish a prima facie case of unlawful discrimination. 

Understandably, these two independent concerns are sometimes confusing to contractors in when 
they are target of corrective actions. For example, contractors occasionally claim they are being 
"forced" to hire a woman or minority when OFCCP requires them to remedy discrimination by 
providing job offers, back pay and other relief to identified victims. By contrast, OFCCP polices 
the affirmative action requirement of E.O. 11246 by "auditing" for "good faith efforts," not for 
whether any specific goal has been met. 

6.5 Conclusions and Recommendations 

Do the federal government's affirmative action programs relating to fair employment meet the 
President's tests: do they work, and are they fair? 

6.5.1 Conclusions 

Do they work? 

With respect to antidiscrimination enforcement, the OFCCP process is designed to provide 
dispute resolution, adjudication and remediation for identified acts of unlawful discrimination. 
The key issue in this Review, however, concerns the use of affirmative action programs. Under 
the Executive Order program, affirmative action in employment is intended to: 

- promote inclusion of underrepresented minorities and women, in recognition that the 
lingering effects of past discrimination and exclusionary practices have denied opportunity 
to qualified people; 

- prevent future discrimination by encouraging employers to be inclusive in their hiring and 
promotion practices; 

provide a practical means, through use of flexible goals and timetables, for employers to 
gauge their progress; this mirrors the universal conclusion that successful organizations 
pursue their objectives by adopting measurable goals, and plans to achieve them. 

The empirical literature indicates that affirmative action generally, and specifically the OFCCP 
Executive Order program, does create opportunity. According to five academic studies, active 
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enforcement by OFCCP during the 1970s caused government contractors to moderately increase 
their hiring of minority workers.45 According to one study, for example, the employment share 
of black males in contractor firms increased from 5.8% in 1974 to 6.7% in 1980 .. In non­
contractor firms, the black male share increased more modestly, from 5.3% to 5.9%. For white 
males, the employment share fell from 58.3% to 53.3% in contractor firms, and from 44.8% to 
41.3% in non-contractor firms.46 The literature also finds that contractor establishments that 
underwent an OFCCP review in the 1970s subsequently had faster rates of white female and of 
black employment growth than contracting firms that did not have a · review.47 OFCCP 
enforcement was scaled back during the 1980s. Nonetheless, there is reason to believe that it 
continues to have a positive and significant impact on remedying discrimination in the workplace. 

Is itfair? 

(I) Not Quotas 

The available evidence, from court and administrative litigation, refutes the charge, based on 
anecdote, that equal employment opportunity goals have led to widespread quotas through sloppy 
implementation or otherwise. Quotas are illegal under current law, and can be used only as 
remedies in extremely limited court-supervised settings involving recalcitrant defendants found 
to have engaged in illegal discrimination. EEOC and court records simply do not bear out the 
claim that white males or any other group have suffered widespread "reverse discrimination." 

Undeniably, however, there is anecdotal evidence of mangers taking impermissible short-cuts -­
hiring and promoting "by the numbers" rather than by using affirmative action in a flexible way 
to broaden the pool and then ensure that the effort to be inclusive does not compromise legitimate 
merit principles. (See recommendation below.) These anecdotes, if true, may in fact be stories 

45 The five studies are: (1) Leonard. Jonathan. 1984. "The Impact of Affirmative Action on 
Employment." Journal of .labor l,'conomics 2:439-463; (2) Leonard. Jonathan, 1984. 
"Employment and Occupational Advance Under Affirmative Action," i./Je J?eview of 1,'conomics 
and Statistics (3) Ashenfelter, Orley and James Heckman. 1976. "Measuring the Effect of an 
Anti-discrimination Program. in l'stimating 1./Je .labor J/arlrel l,'l/ecls of Social .Programs, l'ds.· 
Orle_y As/Jen/el/er and James /Jlum Princeton NJ: pp.46-89; (4) Heckman. James and Kenneth 

Wolpin. 1976. "Does the Contract Compliance Program Work? An Analysis of Chicago Data," 
Industrial and .labor ./?elations .l?eVJew29:544-64; (5) Goldstein. Morris and Robert Smith. 
1976. "The Estimated Impact of Anti-discrimination Laws Aimed at Federal Contractors," 
Jndusl.rial and .labor /?elations .l?eVJew. 

46Leonard, Jonathan, 1984, "The Impact of Affirmative 'Action Regulation and Equal 
Employment Law on Black Employment." Journal of l,'conomic .Perspec!ives 4:47-64. 

47 See above studies plus Donohue and Heckman . Colllilluous versus l'pisodic, 29. Journal 
of Economic Lileralure. p.1631. 

n:/masfer/5mw /Jl?AFf· 7/IJ/,95 -35-

- - - - - - ---- - ------- - - - -



about illegal discrimination, and are grounds for more attention to enforcement and education. 
Nevertheless, the balance of the evidence, based on complaints and litigation, indicates the 
problem is not widespread. 

(2) Race-Neutral Alternatives 

Nothing in the Executive Order requires race-based hiring or promotion, although equal 
opportunity results are measured. Thus, employers are free to adopt outreach, recruiting and 
hiring strategies as they choose, consistent with antidiscrimination law. While employers must 
analyze workforce and labor market data to identify manifest imbalances, the Executive Order 
only requires good faith efforts, and "good faith effort" is the basis upon which OFCCP reviews 
contractor performance. In that sense, therefore, as both a logical and practical matter employers 
are perfectly free to adopt race-neutral strategies to achieve their EEO goals, provided they make 
a good faith calculation that such strategies will be effective. 

(3) Flexible and Minimally Intrusive 

There has been criticism of the Executive Order program as inflexible and intrusive, but the 
actual structure and working of the program demonstrate otherwise. First, there is the fact that 
the affirmative action programs emphasize goals and good faith, while leaving employers wide 
latitude to select means. Second, employers develop goals following analyses of their workforce 
and of the relevant labor pool, and there is no requirement of strict proportionality in the setting 
of a goal. Third, OFCCP is preparing a very significant reformulation of the guidelines for labor 
market analysis in order to simplify greatly the paperwork and research burden on firms preparing 
affirmative action programs. Finally, OFCCP is also streamlining the compliance review process 
so that its audits are less burdensome and disruptive. In these respects, some legitimate concerns 
about administration of the Executive Order are being addressed by the agency. 

There continue to be concerns about the flat nationwide goal that women occupy 6.9% of 
construction jobs. That goal was established-on April 8, 1978 as part of DoL regulations (41 
C.F.R60-4.6),,.and has not been revisited . . The Secretary of Labor should consider whether such 
a review is called for. Experience may suggest adjusting the goal. 

( 4) Transitional 

The transitional nature of affirmative action is implicit in the structure of the Executive Order, 
in as much as action is triggered by manifest underrepresentation of minorities and women, and 
when a workforce is fully inclusive, no further action is called for. 

There is a broader issue, however. To the extent that a contractor is doing a good job of 
inclusion -- as demonstrated quantitatively by the numbers or qualitatively by the good faith 
efforts, then the compliance burdens of the Executive Order should be reduced and no regulations 

n: /masfer/5 mw J}flAfi.· 1/IJ/.95 - 36 -



should require the continuation of elements of an affirmative action plan that are unneeded. 
OFCCP is considering talcing steps in this direction. 

(5) Balanced 

Finally, affirmative action done the right way · is balanced in that, even where it is necessary to 
have goals and timetables to correct manifest underrepresentation, those goals must be designed 
with reference to the relevant pool of applicants, and actual employment decisions cannot in the 
name of affirmative action give benefits to unqualified over qualified individuals. Moreover, 
caselaw malces clear that the interests of third parties -- of bystanders -- must be weighed in the 
balance. All of this is reflected in OFCCP's administration of the Executive Order program. 

6.5.2. Recommendations: 

Our conclusion is that the pragmatic use of affirmative action to promote equal opportunity in 
employment by government contractors has been and continues to be valuable, effective, and fair. 
Moreover, the leadership provided by the Feqeral government and its contractors has been a 
critical factor in causing private and public organizations to challenge and change their own 
personnel practices, using affirmative action tool as one tool to open up opportunity to qualified 
minorities and women who might otherwise have been left outside. 

■ To underscore and reinforce current law and policy regarding nondiscrimination, the illegality 
of quotas, the enforcement focus on "good faith efforts," and the relationship of equal 
opportunity to legitimate qualifications, direct the Secretary of Labor to institute appropriate 
changes in the administrative guidelines for the Executive Order program and in the technical 
assistance provided to employers by the Office of Federal Contract Compliance Programs. 

• Finalize and implement plans to reduce the employer paperwork burden associated with the 
-Executive Order Program, and reward successful companies by targeting enforcement on 
problem firms. Currently, OFCCP is working to achieve a 30% reduction in private sector 
paperwork burdens. These steps ·include a streamlining of the written plan required to be 
prepared by contractors, targeting audits to firms where there is evidence of a problem, and 
limiting audits to areas of specific concern. In addition, OFCCP will eliminate duplicative 
or unnecessary forms that are required to be filed by contractors. 

• Direct the Secretary of Labor to explore means of collaborating with private sector leaders 
in more vigorous private sector-led efforts to promote best practices in providing equal 
employment opportunity. 
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7. AFFIRMATIVE ACTION IN THE MILITARY 

7.1 Concepts & Principles 

Today's military leadership is fully committed to equal opportunity.◄8 This commitment has 
produced considerable progress, but not unqualified success. Historically, the Army has been the 
most successful -- a record, one official explained, built on "necessity, control and commitment." 
More specifically: 

First, the current leadership views complete racial integration as a military necessity -- that 
is, as a prerequisite to a cohesive, and therefore effective, fighting force. In short, success 
with the challenges of diversity is critical to national security. Experience during the 1960s 
and 1970s with racial conflict in the ranks was a seemingly effective lesson in the importance 
of inclusion and equal opportunity. As a senior Pentagon official told us, "Doing affirmative 
action the right way is deadly serious for tls -- people's lives depend on it." 

Second, doing it "the right way" means ensuring that people are qualified for their jobs; 
promotion is based on well-established performance criteria which are not abandoned in 
pursuit of affirmative action goals. 

Third, the equal opportunity mission is aggressively integrated into the management systems -
- from intensive efforts at training, to formal incorporation of EO performance into the 
appraisals used by promotion boards. 

Fourth, the military has made very substantial efforts and investments in outreach, retention 
and training. These tools help build diverse pools of qualified individuals for assignment and 
promotion. 

Fifth, despite the formality of the military system, the details vary somewhat across services. 
Different officials expressed slightly different perceptions about subtle aspects of how the 
system operates. 

48 The Pentagon lends nol lo use "diversity" and rarely uses "affirm ative action ." The 
preferred term is "equal opportunity." 
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7 .2 Policies & Practices 

Because minorities are overrepresented in the enlisted ranks and underrepresented in the 
officer corps (compare Exhibits 3 & 4), the armed forces have focused recently on the officer 
"pipeline." The services employ a number of tools: 

• Goals & Timetables: . The Navy and the Marine Corps, historically less successful than the 
other services in this arena, have responded in recent months by setting explicit goals to 
increase minority representation in the officer corps. Both services seek to ensure tliat, in 
terms of race and ethnicity, the group of officers commissioned in the year 2000 roughly 
reflects the overall population: 12% African American, 12% Hispanic, and 5% Asian. 
Department of the Navy officials point out that this represents a significantly more aggressive 
goal than had been the case, when the focus for comparison had been on college graduates;1 
the more aggressive goal implies vigorous outreach and other efforts (see below). Moreover, 
the Navy and the Marine Corps have set specific year-by-year targets for meeting the 12/12/5 
goal. 

• Outreach, Recruitine, & Trainine: All of the services target outreach and recruiting 
activities through ROTC, the service academies, and <>ther channels. Also, the services have 
made special, race-conscious (though not racially exclusive) efforts to recruit officer 
candidates. For example, the Army operates a very successful "preparatory school" for 
students nominated to West Point whose academic readiness is thought to be marginal; the 
enrollees are disproportionately but non exclusively minority. 

• · Selection Procedures: All of the services emphasize racial and gender diversity in their 
promotion procedures. The Army, for example: 

instructs officer promotion boards to "be alert to the possibility of past personal or 
institutional discrimination -- either intentional or inadvertent"; 

- sets as a goal that promotion rates for each minority and gender group at ·1east equal 
promotion rates for the overall eligible population; if, for example, a selection board has 
a general guideline that 44% of eligible lieutenant colonels be promoted to colonel, the 
flexible goal is that promotions of minorities and women be at that same rate; 

establishes a "second look" process under which the files for candidates from 
underrepresented groups who are not selected upon initial consideration are reconsidered 
with an eye toward identifying any past discrimination; and 

instructs members of a promotion board carefully so that the process does not force 
promotion boards to use quotas. Indeed, as Exhibits 5-7 illustrate, the minority and 
women promotion rates often diverge considerably from the goal. 
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• Manaeement Tools: These include performance standards, reporting requirements, and 
training and analytic capacity. 

- Personnel evaluations include matters related to effectiveness in EO matters. 

- DoD maintains the Defense Equal Opportunity Management Institute, which trains EO 
personnel, advises DoD on EO policy, and conducts related research. 

- DoD conducts various surveys and studies to monitor qual opportunity initiatives and the 
views of personnel. 

- Most important, DoD requires each service ·to maintain and review affirmative action 
plans and to complete an annual "Military Equal Opportunity Assessment" (MEOA). The 
MEOA reports whether various equal opportunity objectives were met and identifies 
problems such as harassment and discrimination. 

The MEOA includes both data and narrative ~sessments of progress in IO areas. One of these 
is recruitment and accessions (i.e., commissioning of officers). Other areas include officer and 
enlisted promotion results, completion of officer and enlisted professional military education( e.g., 
the war colleges and noncommissioned officer academies), augmentation of officers into the 
Regular component, assignment to billets that are Service defined as career-enhancing and to 
commanding officer and deputy commanding officer billets, and over- and under-representation 
of minorities or women in any military occupational category. In addition to these formal efforts, 
the Services support the efforts of non-profit service organizations, such as the Air Force Cadet 
Officer Mentor Action Program, that strengthen professional and leadership development through 
mentorship, assist in the transition to military life, and support the establishing of networks. 

7 .3 Performance & Effects 

In quantitative terms, the military has significantly increased opportunities for minorities. As 
Exhibit 9 .illustrates, in 1949 0.9% of all officers were African American; today, that proportion 
is 7.5%; in 1975, only five percent of active duty officers across all services were minorities, and 
today that proportion is 13 percent. At senior levels, over the past two decades there has been 
a fairly steady increase in, for example, the numbers of African Americans at the colonel/Navy 
captain rank; General and flag officer representation increased until roughly 1982, and has been 
essentially steady since then. 

It is important to note, however, that equal opportunity has not meant total racial harmony or 
universal respect for the system. A congressional task force that interviewed 2,000 military 
personnel reported continued perceptions of discrimination, some perceptions of reverse 
discrimination, and a need to strengthen equal opportunity training. For example, the task force 
reported that at one installation, on a scale of I to 5 (with 1 = poor, 5 = excellent), minority 
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enlisted personnel rated the equal opportunity climate at 1.9, while majority enlisted personnel 
rated the climate at 4.1. Notwithstanding progress, this and other data suggest continuing sharp 
differences in perceptions. The Services conduct regular Military Equal Opportunity Climate 
Surveys. Generally, the races and sexes diverge when asked whether the unit's command 
structure is committed to equal opportunity. The greater; divergence tends to occur between 
minority women officers and majority male officers, who respectively rate that commitment as 
"below average" and "good." 

Finally, as noted earlier, there are significant variations in diversity across the services, and across 
specialties and missions within each service. For example, the Navy and Marines have lagged 
generally, and all the services report comparatively less success in integrating the ranks of 
technical specialties and of certain "technical" career tracks.1 

The Department of Defense reports that minorities constitute less than 2% of the Air Force 
enlisted missile maintenance personnel~ and 17% of the enlisted Electronic Warfare/Intercept 
Maintenance personnel in the Army, while more than 24% and 41 % of the enlisted personnel in 
the Air Force and the Army, respectively, are millorities. In the case of officers, only 6% of the 
Navy physical scientists, and 7% of the officers of the Marine Corps Electronic Maintenance 
officers are minorities .◄9 ·. 

7.4 Implications 

Several tentative inferences can be drawn from DoD's experience. 

• Goals and related policies play a critical role in military promotions. DoD and Service 
officials are unanimous in stating that merit is not sacrificed in the effort to meet goals for 
equal opportunity and diversity. The Services reconcile this emphasis on merit with their 
commitment to correcting underrepresentation of minorities and women by using the tools of 
goal-setting, outreach and training. The key appears to be management vigilance, motivated 
by a clear sense of the relationship of diversity issues to the military mission. 

• The military is unique. In significant respects, the policies and practices of the military may 
not be portable to other realms. The military is unlike other public and private entities in 
several relevant dimensions: 

- A closed system: There are virtually no lateral hires in the military, thus competition for 
promotions are among a closed group. Moreover, under the general "up-or-out" policy, 
underperforming personnel tend to leave the service. 

- A controlled system: The military has tremendous discretion to assign, train, and promote 
its personnel. This provides a degree of control not available elsewhere. 

490islribulion of Aclive Du ly Forces Reporl. DMDC 3035. March 1995. 
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- A disciplined system: Individuals who are unhappy with the management priorities, 
including the attention to diversity, are likely to keep their objections to themselves or 
exit the service. While EO measures are subject to continual evaluation, internal protest 
against such a high priority initiative would be frowned upon. 

• But some lessons may be transferrable. Nevertheless, certain elements in the military 
success may be applicable more broadly, including in the corporate sector: 

Top-down priority: There is no confusion in the ranks about the importance of the equal 
opportunity agenda. Private sector experts on affirmative action stress the importance of 
similar commitment flowing from the Board Room to the line supervisors., 

Thorough implementation: Relatedly, the goals are pursued with a range of tools, from 
management information systems, to equal opportunity training, to performance appraisals 

· of managers based on their EO efforts. 

Emphasize merit and have patience, buf measure results: The long-term support for the 
program has depended upon the firm belief that merit principles are indispensable. The 
payoff has required both patience and investments. Patience, however, can degenerate 
into flagging commitment unless progress is carefully measured, tracked and related to 
goals. 

- Investments for a quality pool: The organization works to recruit, retain and upgrade the 
skills of women and minorities to ensure that they, like their white male colleagues, can 
compete effectively in the promotion pool. 

• Overall, the military has made sienificant proeress. In part because of the closed and 
. controlled nature of the system, the military has made significant progress. Interestingly, to 
the extent that side-effects of aggressive equal opportunity policy may exist -- such as 
resentment by white males -- they are probably subdued by the high level of discipline in the 
servtces. 

It is worth ·noting, however, that President Truman's actions in 1948 to provide equality of 
treatment and opportunity in the armed forces took several decades to bear fruit, as measured 
by the increasing representation of minorities in the flag and general officer ranks. 

7.5 Conclusions and Recommendations 

Do the military's affirmative action programs meet the President's tests: do they work, and 
are they fair? 
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7.5.1 Conclusions 

Does it work? 

For years, segregation in the military was a widely-debated national issue. Even after the military 
was desegregated, however, the effects of discrimination were deeply ingrained. Racial conflict 
within the military during the Vietnam era was a blaring wakeup call to the fact that equal 
opportunity is absolutely indispensable to unit cohesion, and therefore· critical to military 
effectiveness and our national security. Then, with the move to an All Volunteer Force, the 
military's need to include all Americans in the pool of potential recruits took on added urgency. 
Today, discussions with both uniformed and civilian leaders at the Pentagon make clear that the 
justification for aggressive, affirmative efforts to create equal opportunity is understood by 
commanders and translated into a broad program of outreach, recruitment, training, retention, and 
management strategies. 

The uneven pattern of progress across the services reflects both different choices of strategy and 
differences in top-level commitment over the years. Many observers, for example, credit the 
Army's leading effort to the unswerving drive··of a few general officers and certain subcabinet 
officers during the 1970s. Of special importance were the efforts of Carter-era Army Secretary 
Clifford Alexander, the first African-American service secretary. While much remains to be 
done, and the pipeline has not yet led to senior ranks diverse enough to declare victory, the trend 
and the commitment are positive. 

Is it fair? 

The military has always had a different role and different requirements. For example, actions 
taken by the Department of Defense since April 1993 have resulted in the eligibility of women 
for assignment to some 260,000 additional military positions, many of which involve combat. 
However, women may not be assigned to units that engage in direct ground combat. The military 
is exempt from the statues prohibiting discrimination in employment. Nevertheless, its 
affirmative action efforts prohibit quotas. The core of their strategy is to build the pool so that 
there are minorities and women fully qualified to enlist, succeed, and rise. 

7.5.2 Recommendations: 

■ The President should meet with senior military and civilian leadership of the Armed Services 
to underscore personally the importance of continued progress in ensuring equal opportunity 
to women and minorities. Of special concern are the "pipeline" difficulties at the flag and 
general officer ranks, the importance of successful implementation of recent initiatives to 
correct the lagging performance of the Navy and Marine Corps, and certain career tracks in 
all of the Forces, including "technical" specialties, which are still underrepresented. 
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• The President should ask the Secretary of Defense to convene a high-level group to examine 
the degree to which the military's equal opportunity philosophy and management tolls (such 
as performance evaluations, job-specific training, sexual harrassment training, and alternative 
dispute resolution) can be adapted to non-military organizations, including DOD's civilian 
worforce. Of particular interest is whether the driving force behind the military's commitment 
to equal opportunity -- military necessity -- has analogies in other settings. That group, 
whose members should include retired senior military officers and corporate executives, 
should report back to the President. 

• The Defense Department should share with other agencies the materials that it has developed 
for its equal opportunity training for senior officers and DOD civilians. 
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8. FEDERAL CIVILIAN EMPLOYMENT AFFffiMA TIVE ACTION 

8.1 History and Results 

In 1969, President Nixon issued an executive order that required the Federal agencies to establish 
Federal Affirmative Employment Programs to foster equal employment opportunity for minorities 
and ·women._ These programs have had a statutory basis since 1972.,,,In 1994 alone, there were 
68 agency plans filed. 

Since 1978, the Equal Employment Opportunity Commission (EEOC) has had advisory authority 
for these affirmative employment functions, including the responsibility to review and approve 
annual equal opportunity plans submitted by each agency. (EEOC collects information and 
evaluates the work of the agencies, and has a role in adjudication of individual discrimination 
complaints. It has no broad enforcement authority, and cannot require agencies to change their 
mode of operation.) EEOC has implemented the various federal affirmative employment program 
requirements through a series of Management Directives ("MDs"). The first, MD-707, issued in 
1981, instructed Federal agencies to submit equal employment plans for a five-year period. It 
required each agency to determine whether minorities and women were underrepresented in 
various employment categories and to set annual goals for underrepresented groups in categories 
where vacancies were expected. 

In 1987, EEOC issued MD-714, which eliminated the requirement that agencies set goals. MD-
714 placed greater emphasis on the identification and removal of barriers to the advancement of 
women and minorities. It instructed agencies to devise flexible approaches to improving the 
representation of women and minorities in their workforces. 

In 1993 and 1994, EEOC staff drafted MD-715 to succeed MD-714 and circulated it to agencies 
for comment. Among other things, the draft Directive proposes: (i) consolidating. all Directives 
into one; (ii) reducing reporting requirements; (iii) requiring agency heads to hold senior and 
program managers accountable for the accomplishment of agency objectives through their actions 
arid performance appraisals; (iv) eliminating any requirement for the use of goals; and (v) 
requiring the reporting of discharge or separation rates for minorities, women, and people with 
disabilities, to allow greater emphasis of retention trends. 

EEOC has found no single answer to the challenge of overcoming barriers to minorities, women, 
and people with disabilities in the Federal government. Agencies have unique workforces, and 
barriers to equal employment opportunity vary from one organization to another. Successes are 
gradual in nature and depend considerably on the good will engendered in the Federal executives 
who manage these programs. 
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In the Federal agencies, women and minorities comprise a relatively large proportion of the 
workforce -- XX%, compared to xx:% of the nation's overall workforce. Moreover, between 1982 
and 1993 overall (white collar and blue collar) and white collar employment of women and every 
minority group has steadily increased. White women and Hispanics are the only groups whose 
employment in the overall Federal workforce and in white collar ranks remains below their · 
availability in the overall and white collar civilian labor force. Minorities and women continue 
to be disproportionately employed in clerical jobs and in the lower grade levels of other 
occupational series. In FY 1993, for example, 85.98% of clerical jobs were held by women and 
39.48% by minorities, while their employment in the Professional workforce was 34.57% and 
18.08%, respectively. 

While employment of women and minorities in the Federal workforce has increased, their 
representation falls as grade level rises. In FY 1993, women comprised 72.90% and minorities 
38.15% of employees in grades 1-8, while 16.16% of GS/GM-15 employees were women and 
12.04% were minorities. In the same year, 13.40% of Senior Executive Service (SES) employees 
were women and 8.5% were minorities. 

For purposes of this review, EEOC selected and reviewed a cross-section of six agencies that had 
demonstrated creative ways of addressing equal employment opportunity (ranging in size and 
variety of job categories): Department of the Navy, Smithsonian Institution, Defense Intelligence 
Agency, NASA, Pension Benefit Guaranty Corporation, and Health and Human Services. The 
key observations were: 

• Each agency described an aggressive affirmative employment program -- including targeting 
sources, requiring recruiters to consider and report, management awareness/accountability, 
external and internal communications strategies -- which had achieved modest success rates. 

• Available data are limited to the numbers and percentages of minorities and women employed 
by grade level by year; no systematic data exist about effects on bystanders, the nature or 
resolution of complaints, or the actual operation of minority preferences in hiring and 
promotion. 

• Several agencies expressed the belief that agency educational efforts are effective in 
ameliorating white-male concerns (which are palpable in each agency), but this belief was 
purely anecdotal. The officials we interviewed admitted that truly disgruntled employees 
might not attend such voluntary town-hall meetings or workshops. 

• Agencies subject to downsizing face special pressures which have reduced gains. 

• Those agencies with high percentages of professional or technical jobs attribute their limited 
progress in minority hiring and promotion in higher grades to competition with the private 
sector for a limited labor pool. 
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• Several agencies measure carefully the number of women and minority participants in their 
SES Candidate Development Programs. 

8.2 Summary Profiles for Selected Agencies 

8.2.1 Department of tlie Navy (DON) 

The Secretary of the Navy has directed action on eight initiatives to improve the civilian Equal 
Employment Opportunity program. These include centrally coordinated recruitment programs at 
selected Historically Black Colleges and Universities and minority institutions; expanded intern 
and cooperative education programs; new approaches to the development of employees in the 
pipeline with particular focus on minorities and women in grades 9 through 15; special 
recruitment plans for Senior Executive Service positions; and alternative complaint resolution 
efforts. 

Continuous downsizing and restructuring of f:he DON have significantly reduced intake and 
promotion opportunities. DON had made some gains in moving women and minorities into the 
higher grade levels of GS 13-15 and SES in the last two years but downsizing eliminated many 
of these gains. The major portion of senior-level white · collar positions are in science and 
engineering. Until the labor market increases significantly, DON expects to continue to compete 
unsuccessfully with the private sector within a limited market. 

8.2.2 Pension Benefit Guaranty Corporation (PBGC) 

To improve minority and women recruitment, PBGC has (i) contacted viable recruitment sources 
and required the recruiting staff to discuss with each selecting official the use of those sources 
each time a vacancy occurs; (ii) issued quarterly EEO statistics to each office as a reminder of 
its status versus that of the entire PBGC; and (iii) established a Workforce Diversity Board. 

According to EEOC, PBGC has a good record for employing blacks at all grade levels and in 
Professional and Administrative categories, an average but improving record for employing 
women at all grade levels and a good record for employing women in the Professional 
occupations. According to PBGC, during the last year women and minorities were promoted 
during at a slower rate that men and nonminorities, particularly above grade GS-9, but that the 
rate was within 20% of the rate for men and nonminorities. 

8.2.3 Defense Intelligence Agency (DIA) 

DIA implemented a comprehensive program that includes affirmative employment activities 
within a larger diversity management program. The program includes diversity management, 
training, affirmative employment plans and programs, adjudication of complaints, deaf and 
disabled programs, special recruitment, selection reviews, and communications. 
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According to EEOC, between 1988 and 1993 the representation of women in the Professional, 
Administrative, Technical, Others and Blue Collar work force increased. The representation of 
women in the Clerical category decreased. Blacks are fully represented in all of the above · 
categories, while Hispanics, Asian Americans/Pacific Islanders and American Indians/ Alaskan 
Natives either remained far below Blacks and women or have shown no progress. DIA's 
representation of minorities and women is concentrated in the lower grade levels. Overall, DIA's 
objectives to increase the number of women and minorities in the upper grade levels, SES and 
major occupations have not been accomplished during the duration of the ·multi-year plan, but 
there has be.en some improvement. 

8.2.4 The Smithsonian 

The Smithsonian's Affirmative Employment Program consists of five key components: the 
diversity planning process, the monitoring and assessment system, education and outreach 
initiatives, recognition/awards and accomplishment reports. Women and minorities are still 
underrepresented in all job categories. 

; 

A ten year trend analysis reveals that the Smithsonian has experienced a decrease in the total 
work force representation for Hispanics, Asian Americans/Pacific Islanders, and American 
Indians/Alaskan Natives. Women made the greatest gains, going from 32.63% to 40.38%. The 
1993 SES representation places women at 26.8% and Blacks at 8.7%. 

8.2.5 Health and Human Services (HHS) 

At HHS, developmental programs have been a main focus of affirmative employment efforts. 
For example, HHS did outreach to ensuren that women and minorities were well-represented in 
the pool for its most recent Senior Executive Service Candidate Development Program. Using 
race-neutral selection criteria, the results were dramatic. More than half of the candidates in the 
class were women and 29% of the candidates were minorities. 

HHS uses a "top-down approach" to affirmative action, believing that a diverse top-echelon will 
drive these practices down through all levels of the organization. In support of the top-down 
approach, HHS gives responsibility for furthering affirmative employment to Executive Resources 
Boards. These Boards, composed of senior management officials, provide advice to the head of 
the operating division on all SES personnel actions. Also, SES and non-SES managers are held 
accountable for affirmative employment through their performance plans. 

8.2.6 National Aeronautics and Space Administration (NASA) 

The centerpiece and newest initiative in NASA's Equal Opportunity Program is the Equal 
Opportunity and Diversity Management Plan which was endorsed by the Administrator and all 
senior officials of NASA in September 1994. The Plan, to increase the diversity of the workforce 
while reducing its size, completely redesigns and strengthens the affirmative employment program 

IJ.-/masfeFJ5mw l}f?All.· l/JJ/95 - 48-



by establishing voluntary goals and timetables based on in-depth analysis of underrepresentation 
compared to the relevant civilian labor force statistics. 

NASA's EEO profile is worse than that of most Federal agencies; however, it has improved 
considerably in almost all areas over the last decade. Women and minorities tend to be 
concentrated in the lower grade levels. NASA states that they cannot compete with the private 
sector when recruiting for the highly skilled Professional jobs that comprise the majority of their 
work force (scientist and engineer positions comprise 76% of the workforce). In NASA, 82% 
of SES positions are held by white males. White males comprise 3 7% of the population but hold 
82% of senior management and leadership positions. 

8.3 Affirmative Action for a Shrinking Federal Workforce 

Civilian employee affirmative action has been relatively non-controversial at a time of a growing 
or stable federal workforce. However, as the federal govermµent shrinks, tensions will likely 
mcrease. 

As a result of policies implemented by President Clinton, the federal workforce will soon be the 
smallest since John F. Kennedy was President. In all, Executive Branch civilian employment 
has shrunk 8% from a total of 2,155,200 in 1993 to an anticipated total of 1,981,900 in 1996, 
according to the Office of Management and Budget.

0 
The budget proposed by the President 

· envisions accelerated reductions, and the budget resolution P.assed by the Congress envisions even 
more dramatic personnel reductions. [more stats not easily available ]P While most reductions 
have been made through attrition, in the future layoffs and terminations may be required more 
prominently. 

The issues of layoffs and restructuring are salient throughout the economy, not just in the public 
sector. They are especially painful because it is generally recognized that the decision whether 
to lay someone off is different from, and more difficult than, a decision to hire someone. The 
adverse impact on the "nonbenificiary" is more severe, and less reparable, than in the case of a 
new job not obtained. Already, several Clinton appointees have indicated that their aggressive 
efforts to improve affirmative action performance have met with heightened resentment due to 
sharply declining FTE ceilings. (Even so, the EEOC, does not report a significant increase in 
formal reverse discrimination actions against federal agencies.) 

Current law is evolving in this area, but two propositions are clear. First, layoffs cannot be used 
as a means to implement an affirmative action policy by "making room" for new, diverse 
employees. Second, race or gender cannot trump a bona fide seniority system. 

In the federal government, personnel policy generally follows the merit system, and personnel 
reductions are governed by a strict regime of civil service statutes and regulations. In addition, 
many personnel policy issues are resolved through consultation with public employee unions. 
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Accordingly, the issue of race in the context of layoffs will generally arise when a choice must 
be made among employees of the same seniority. In the Piscataway case, the Justice Department 
argued that Title VII does not prohibit a School Board from using race as a tie-breaking 
consideration in pursuit of a legitimate interest in diversity. In the context of the Federal civil 
service, OPM regulations are silent on the use of race and gender in connection with layoffs. 
The Justice Department believes that Federal statutes and caselaw would, as in Piscataway, 
permit narrowly tailored consideration of race and gender. 

8.4 Conclusions and Recommendations 

8.4.1 Conclusions 

Do the affirmative action programs affecting the federal government's civilian workforce meet 
President's tests: do they work, and are they fair? 

Does it work? 

Again, the first question to ask is: what is the goal of civilian workforce affirmative action? 

The principal goal of federal civilian employment affirmative action is to remedy past 
discrimination and deter future discrimination -- just as would be the case with a large private 
employer. For decades, the Federal Civil Service was viewed by African Americans as a 
principal avenue to economic security, and it was. But few of the jobs were professional, 
because, tragically, America's government reflected the discrimination of society at large. And 
some agencies were dominated by a discriminatory mindset, while others were more receptive 
to minority advancement. Today, the Federal .Government strives to be a model employer. As 
such, all agencies make affirmative efforts to be inclusive in their hiring and promotion practices, 
and many include goals and timetables in their annual affirmative action plans. 

In addition, because of the unique nature of the government, there are particular benefit$ to be 
gained from diversity in the federal workforce. First, in some areas (such as law enforcement), 
diversity is particularly important to the government's effectiveness at dealing with the broader 
community. Second, diversity of decisionmakers leads to better decisions, when the goal is a 
government that truly represents the interests of all the people. 

Significant progress has been made toward meeting these goals. Federal agencies, in the 
aggregate, seek to be model employers, and offer real opportunity for minorities and women that 
are often not available in the private sector. However, real problems remain. Minorities and 
women remain seriously underrepresented in the higher ranks and at some agencies. There are 
many explanatory factors, including the lag required for hirees to reach the senior ranks, but the 
inescapable conclusion is that a glass ceiling impedes progress in the public sector as well -- not 
as seemingly impenetrable as that in corporate world, but a barrier nonetheless. 
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As discussed above, it will be still more difficult to retain the appropriate balance in a period of 
reduction in the size of the Federal wor~force. Promotion opportunities are decreasing, 
jeopardizing efforts to create a more diverse senior workforce and creating pressures and tensions 
which, if not properly addressed, trigger resentment and • demoralization. Agency managers 
recognize this challenge. Those with whom we consulted express confidence ·that they are taking 
appropriate steps, but these expressions were not fully persuasive. Seminars and town hall 
meetings to discuss "diversity" and "opportunity" are undoubtedly important and necessary 
elements of a strategy. It seems unlikely, however, that these will be fully effective. As the 
Federal workforce shrinks, the risk of tensions will increase. 

Is it/air? 

(1) Not quotas. 

Policy and law prohibit quotas and numerical straightjackets, and we found no hint of evidence 
that these prohibited practices talce place. Throughout the government, civil service statutes and 
regulations ensure adherence to merit princip~es. During the Reagan Administration, EEOC 
"deregulated" the agencies to provide discretion in whether to use goals and timetables. This 
flexibility allows managers great latitude in structuring their hiring and promotion policies. The 
cost may be, however, slower progress in building a workforce that draws upon the full range 
of talents and capacities of all citizens. 

(2) Race-neutral options. 

Although managers are encouraged to keep diversity and equal opportunity objectives in mind 
when conducting outreach and recruiting, these efforts are designed to ensure that hiring and 
promotion decisions are made from an inclusive pool of qualified candidates. Beyond that, actual 
decisions are made in accordance with the race- and gender-neutral civil service "merit selection" 
procedures established by law and regulation, so that race and gender are not given Jonna/ 
weight. For those positions in which interviews and subjective factors play an inevitable role, 
such as policymaking positions in the Senior Executive Service, anecdotal reports are that some 
managers may give flexible weight to diversity considerations. This is appropriate to redress a 
manifest imbalance, or when diversity is somehow relevant to the effective performance of the 
organization -- but with the imporant caveats regarding avoidance of reverse discrimination as 
established in the caselaw. (The antidiscrimination enforcement mechanisms of the EEOC and 
the agencies are designed to prevent and remedy any abuses.) 

(3) Flexible. 

Since 1987, there has been no requirement that agencies use goals and timetables; instead, they 
are directed to focus on removing barriers to advancement. Accordingly, the programs vary 
among agencies and departments. 
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(4) Transitional. 

Because agencies undertake affirmative employment efforts in accordance with their affirmative 
action plans, and because agencies review and modify those plans every year, the current efforts 
are appropriately transitional. It is reasonable to make these judgments narrowly, focusing on 
specific job categories and organizational units within each agency, rather than making an 
aggregate decision for the entire Federal workforce. 

(5) Balanced. 

The data suggest that reverse discrimination charges have been a relatively small and constant 
proportion of all discrimination complaints filed by Federal workers with the Equal Employment 
Opportunity Commission. (Nevertheless, the long delays all complaints face at the EEOC is a 
matter of serious concern because delay is a form of unfairness to all concerned -- both 

. coinplainants and respondents. An ineffective enforcement mechanism makes the promise of a 
discrimination-free workplace too fragile for comfort.) 

The shrinking federal workforce puts into sharp relief the issue of affirmative action's effect on 
nonbeneficiaries, this time in the context of layoffs. These issues will be increasingly thorny in 
the future, and will require extra attention to ensure fairness to nonbeneficiaries. 

8.4.2 Recommendations 

We recommend: 

■ Recognizing that the EEOC is chronically underfunded, the 0MB should work with the 
agency to develop a budget proposal that ensures it can effectively carry out its mission. 
Proposals should specifically address implementation of major new initiatives regarding 
charge processing, alternative dispute resolution and other efforts to tame the agency's large 
backlog of complaints. 

■ The President should direct agency heads to ensure that performance appraisals for managers 
include evaluation of their performance with respect to equal opportunity objectives, as 
defined by each agency in light of its circumstances and needs; periodic consideration by 
agencies of whether appropriate management systems of accountability are in place to pursue 
the agency's equal opportunity objectives. 

■ The President should direct the President's Management Council to work with the EEOC to 
study and report on the appropriate use of flexible goals and timetables for hiring and · 
promotion, in the context of an overall Federal workforce reduction. The overall goal is to 
ensure that the Federal government is a model equal opportunity employer. 
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■ The President should also direct the President's Management Council to coordinate with the 
EEOC to identify and report on best agency practices in managing diversity and promoting 
equal opportunity, . and implement a mechanism to foster dissemination and adoption of those 
practices throughout the government. The Council should also look to successful examples 
in the private sector. 
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9. FEDERAL PROCUREMENT POLICIES & PRACTICES 

This Part summarizes the Review Team's examination of affirmative procurement efforts 
administered by the Department of Defense, the Department of Transportation, and the Small 
Business Administration, including implementation at those agencies of government-wide efforts 
to contract with Small Disadvantaged Businesses. These agencies were surveyed because they 
administer programs accounting for a large percentage of government contracting. 

9.1 Overview and background 

9.1.1 General 

Throughout the federal government, several. programs seek to increase procurement and 
contracting with minority- and women-owned businesses. The largest of these efforts are 
government..:wide programs overseen by the SBA; this overall effort is supplemented in some 
cases by agency-specific initiatives. Under these programs taken as a whole, some procurement 
contracts are set aside for sole-source or sheltered competition contracting, eligibility for which 
is limited almost entirely to minority-owned businesses. (There is also a broad, race-neutral, 
sheltered competition or setaside for small businesses generally. This operates separately and has 
a lower priority than the more targeted efforts.) The implementation of these programs has 
caused considerable controversy, despite the fact that over 93 percent of procurements are with 
non-minority firms. 

We conclude that flexible goals for procurement from minority- and women-owned businesses 
make sense, remain important, and are not in themselves unfair. They have successfully fostered 
minority and women entrepreneurship, and can be a necessary counterweight to continuing 
discrimination faced by those businesses. However, we conclude that many current programs are 
prone to unintended consequences and abuses, and the should be substantially reformed. 

9.1.2 History and background 

MBE programs were enacted as a response to specific executive and congressional findings that 
widespread discrimination, especially in access to financial credit, has been an impediment to the 
ability of minority owned businesses to have an equal chance at developing in our economy. 50 

50 See, for example: "Historically there has been an acute shortage of equity capital and 
long-term debt for small concerns owned by socially and economically disadvantaged 
individuals." S. Rep. No. 95-1070, 95th Cong., at 3 (1978) (Amendments to the Small 
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This congressional cognizance was recognized by the Court in Fullilove v. Klutznick, when it 
upheld the set-aside program.51 

Such discrimination -- and the impact of prior discrimination -- continues today. The U.S. 
Commission on Minority Business development reported in 1992: 

(S)tereotypical images of minority owned firms limit their access to the factors of production 
... Our nation's history has created a 'cycle of negativity' that reinforaes prejudice through 
its very practice; restraints on capital availability lead to failures, in tum, reinforce a 
prejudicial perception of minority firms as inherently high-risks, thereby reducing access to 
even more capital and further increasing the risk of failure." 52 

In 1990, African Americans accounted for 12.1 percent of the population but they owned only 
3.1 percent of the total business and 1.0 percent of receipts of all U.S. firms. That same year, 
Hispanic Americans accounted for .9 percent of the population, but only 3.1 percent of U.S. 
businesses and 1.2 percent of all receipts. And.Asian and Pacific Islanders accounted for 2.9 
percent of the population, 2.6 percent of U.S. firms and 1. 7 percent of total receipts. The typical 
minority firm has annual receipts that are less :than half that of white-owned firms. And while 
in 1987 the average payroll among white-owned firms with employees was $85,786, for minority­
owned firms the average payroll was $38,318. 53 

These disparaties have been linked to past and present discriminatory practices, especially in the 
provision of capital: 

• Traditional sources of financial capital, such as commercial banks, have frequently been 
unavailable to minority business owners. 

Business Investment Act of 1958, P.L. 95-507 (1978) 

51"Congress had before it, among other data, evidence of a long history of marked 
disparity in the percentage of public contracts awarded to minority business enterprises. This 
disparity was considered to result not from any lack of capable and qualified minority 
businesses, but from the existence and maintenance of barriers to competitive access which 
had their roots in racial discrimination, and which continue today, even absent any intentional 
discrimination or other unlawful conduct." Fullilove v. Klutmick, 448 U.S. 448, 478 (1979). 

52 United States Commission on Minority Business Development, Final Report, at 6 
(1992) 

53 United States Commission on Minority Business Development, Final Report (1992), 
developed from data provided by U.S. Department of Commerce, Bureau of the Census. 
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• The effects of current and past discrimination in the labor market creates a glass ceiling 
on minority earning potential and limits inherited income resulting in compounded 
difficulties for minorities in generating the initial equity investments. 

• Scarcity of financial capital has forced the overwhelming majority of minority owned 
businesses to concentrate in fields that do not require large amounts of capital (very small 
service businesses with few employees). 54 

9.2 Policies & Practices 

9.1.1 Government-Wide Efforts 

• Goals: Federal law establishes several overall, national goals to encourage broader 
participation in federal procurement: 20% for small businesses; 5% for small disadvantaged 
businesses (SDBs); and 5% for women-owned businesses.55 Toe SBA consults with each 
agency to set annual agency-level goals to ensure progress toward the overall goal. (For 
contracts and firms above certain thresholds, the law requires subcontracting plans in 
furtherance of these goals.) The goals are themselves flexible, and hence relatively non­
controversial. The government-wide SDB goal was met for the first time in 1993.q 

• Sole-source contractine: Under the §8(a) program, which is statutorily mandated, small 
SDBs can secure smaller contracts (usually less than $3 million) without open competition. 
This "sole sourcing" is accomplished when an agency contracts with SBA, which in tum 
subcontracts with the SDB. 

For a company to participate in the §8(a) program, SBA must certify that the firm is 
controlled and operated by socially and economically disadvantaged persons.56

, By statute, 
persons from certain racial and ethnic groups -- but not women -- are presumed to be socially 

54 For further discussion, See, e.g. Timothy Bates., "The Potential of Black Capitalism." 
Public Policy 21 (Witer 1973); and, generally, Timothy Bates, Major Studies of Minority 
Business, A Bibliographic Review, Joint Center for Political and Economic Studies (1995). 

55 The goal for women was added in the 1994 procurement reform legislation, the 
Federal Acquisition and Simplification Act. Racial minorities are presumed to be "socially 
disadvantaged" for purposes of the government-wide SDB program. mirroring the statutory 
presumption in the SBA's §8(a) program described below. 

56 Congress first codified the § 8( a) program in 1978. The earlier regulation- based program 
keyed eligibility to either group status oreconomic disadvantage. Congress and the Carter 
Administration chose to require lhal bo/hcondilions be satisfied in order lo focus lhe program 
on victims of group- based discrimination . /5 [/.SC f 63l(a)(I) (1) 
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disadvantaged; persons are considered economically disadvantaged if they face "diminished 
capital and credit opportunities" -- measured by asset and net-worth standards. 

In FY 1994, the §8(a) program accounted for about 2.7% of all government procurement -­
about $4.9 billion. The number of certified §8(a) firms grew from 3,673 in 1990 to 5,833 
in 1994, of which 47% received contract actions.

1 

Once a firm is certified and brought into the §8(a) program, the 1987 amendments to the 
statute establish both a "graduation" period of nine years and a requirement that, over time, 
firms achieve an increasing mix of business from outside the §8(a) program and outside 
federal contracting.57

1 Under the prior Administration, the SBA did not aggressively · 
implement these 1987 statutory changes, but it has now done so. Moreover, in recent years 
there has been increasing emphasis on using competition among §8(a) and SDB firms rater 
than sole-source procurements. 

• Bid price preferences: Procurement reforms enacted by Congress last year authorize 
government-wide use of the 10% bid preference for SDBs which previously was a tool 
available primarily at DOD ( the so-called° "§ 1207 program" -- see below). Implementing 
regulations are scheduled to be finalized this summer . ., These regulations could have a 
significant effect on procurement by SDBs in those agencies that do not use an effective set­
aside scheme such as DOD's "rule of two," described below. 

9.2.2. Agency-Specific Efforts 

• Department of Defense: In addition to participating in the goal-setting and §8(a) efforts, 
DOD has two additional efforts, which are significant because DOD executes roughly two-:­
thirds by amount of all federal prime contracts. These additional programs are part of DO D's 
effort to meet its share of the government-wide goals mentioned above. 

- SDB shelters or set-asides: Contracting officers are authorized to limit bidding on a 
particular contract to small disadvantaged businesses (SDBs) if two or more such firms 
are potential bidders and the officer determines the prevailing bid will likely be within 
I 0% of the fair market price. 

- SDB 10% bid preferences: Whenever there is full and open competition and procurement 
is based on price factors alone, contracting officers (notionally) add 10% to the price of 
non-SDB bidders, and then award the contract on the basis of the revised bids. (This is 
the "§1207" program. Although the applicable statute merely makes this tool available 
to DOD as a means . of achieving its contracting goals, the Department's procurement 
regulations mandate its use.)v 

57 15 f/.S C f 6J6(;)(15) 
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Comparative usefulness of preferences: Over 60% of DOD's contracting with SDBs 
occurs through either this "rule of two" set-aside or through the §8(a) program; the 10% 
bid price preference has been little-used in recent years because regulations require that 
the "rule-of-two" be used whenever possible, and it generally is. See the accompanying 
chart.w 

n.-Jmasler/5mw J)J?AFJ': 1/JJ/95 - 58-



Targeted Procurement Programs: A Side-by-Side Comparison 
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• Department of Transportation: In addition to participating in the goal-setting and §8(a) 
efforts, DOT manages an effort to encourage business with minority- and women-owned 
firms through its grants to state and local entities.5

\ 

- Subcontracting preferences: In addition to setting goals for subcontracting with women­
and minority-owned firms, DOT requires that grant recipients (usually state or local 
authorities) provide an additional payment to contractors who attain certain levels of 
contracting with women- or minority-owned subcontractors and who provide certain 
technical assistance to those subcontractors. The payment is designed to compensate the 
prime contractor for additional costs for assisting the subcontractors. The bonus is up to 
1.5 to 2.0% of the total contract.5

\ (This is the provision at issue before the Federal 
courts in Adarand.6\) 

■ Graduation from sheltered competition: Unlike the §8(a) program, the DOD and DOT 
programs do not require that firms gradua~e from preferences, or that firms have a mix of 
federal procurement and other business. There is, of course, the "natural" graduation which 
occurs if a firm becomes bigger than the "small" business size standard established by the 
Small Business Act, or the owner's wealth rises above the applicable threshold.61 

• Certification of elh?ihility in these programs differs from SBA's certification for partcipation 
in the government-wide §8(a) program. In the DOD programs, the firms self-certify that they 
are qualified; in the DOT program, the state/local grant recipient is responsible for certifying 
the subcontractor's status.62

00 

9.1.3 Complementary Programs: Technical & Other Assistance 

58 See, Surface Transportation Assistance Act of 1982, Pub. L. 97-424, 96 Stat. 2100 
(Jan. 6, 1983) [STAAJ; superseded by Surface Transportation and Uniform Relocation 
Assistance Act of 1987, Pub. L. 100-17, 101 Stat. 132 [STURAA]; Intermodal Surface 
Transportation Efficiency Act of 1991. 

59 15 U.S.C f l/11(;:),- Federal Acquisition J?egu/afion, 8 CF.I?. f 52.21/J-8. 

60 115 S. Ct. 2097 (1995). 

61 "Small '' varies with the industry. but the maximum number of employees varies 
between 500 and 1500. See Federal Acquisition Reguations (FAR) Parl 19.102. The DOD weallh 
test is personal assets not more than $750,000. excluding business assets and personal 
residence. 

62 IIJ CF.I?. par! 2J,- 18 CF.I?. f 52.21/J-8. 
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A number of agencies have other programs to assist women- and minority-owned firms seeking 
procurement opportunities. These include: 

• SBA maintains several programs that serve small businesses generally. by providing technical 
assistance. loan guarantees. and equity capital through Small Business Investment Companies 
(SBICs). 

• The Minority Business Development Administration (MBDA) at Commerce provides technical 
assistance and support for women- and minority-owned firms. 

• Several agencies maintain ''Mentor-Protege" programs which encourage majority firms to 
advise and nurture new and growing minority-owned firms by providing managerial and 
technical assistance. 

■ SBA 's Surety Bond Program provides up to a 90% guarantee for bonds required of conractors 
and subcontractors on many public and private constructi~n contracts. thereby lowering the 
small firm's cost of doing business. In FY ~ 994, SBA approved more than 22,000 bid bond 
guarantees. resulting in 6,591 final bonds, for a total bond guarantee amount of $1.08 billion. 
Although this program is not specifically targeted, 24% of bonds went to minority firms; 
nearly half of these were African-American. and one-quarter were Hispanic.bb 

9.3 Performance & Effects 

In the face of continuing barriers to full minority participation in economic life, most of these 
efforts have been very successful in expanding federal procurement from women- and 
minority-owned firms. 63 Agencies first achieved the 5% SDB goal in 1993 and, govemment­
wide. prime contracts for minority-owned businesses were 6.4% of the total dollar volume. This 
approaches the proportion of minority-owned businesses among all U.S. firms, but is considerably 
below the 10.4% minority representation among adults with college degrees. See the illustration.« 

63 The full effect of federal procurement affirmative action is found in lhe "ripple effect" 
- diminished discrimination al the slate and locla level. and in lhe private sector. Such 
measurement is inherently difficult. 

/J.·/mas!er/5mw /JJ?Af7:· 1/JJ/!J5 - 60 -



• In 1994, 32 of the largest 100 African-American owned firms and 17 of the top 100 Hispanic­
owned firms were or had been in the §8(a) program. 

• Between 1982 and 1991, the dollar volume of all federal procurement contracts over $25,000 
increased by 24%. At the same time, contracts awarded to women-owned firms increased by 
more than 200%; contracts awarded to minority-owned firms increased by more than 125%. 

• Agency-level data show similar trends: for example, between 1985 and 1994, contracting 
with small, disadvantaged businesses grew from 2.1 % of DOD procurement to 5.5%--an 
increase of more than $3 billion. 

• Discussions with GSA contracting experts revealed that subcontracting with minority- and 
women-owned firms on large federal construction projects would likely not occur but for 
federal pressure in order to meet overall goals. This is also the strongly held view of SBA 
officials and of leadership in the SDB community. 

Given the shrinking size of the procurement pie, such increases have necessarily been 
accompanied by real decreases for other small firms. For example, while DOD's contracting with 
SDB's more than doubled, its contracting with non-disadvantaged small firms fell by almost 
20% in dollar terms, while remaining a fairly constant share of DOD's decreasing acquisition 
budget.64 Perhaps relatedly, the SDB programs have been the source of some controversy. As 
noted above, DOTs bonus program is currently the subject of constitutional challenge in the 
Adarand case, on remand to the lower Federal courts from the U.S. Supreme Court. 

• While the overall goals and levels of these programs are relatively small nationwide (less than 
10%) it is important to examine their effects in particular geographic regions and within 
certain industries and subsectors.65 

dd For example, there appears to be a tendency for 
agencies to concentrate their minority contracting in certain fields -- such as construction -­
where there are a significant number of existing minority firms. While this makes operational 
sense, it also means that, in practice, effective goals, set-asides, and prefer~nces in some 
fields can be several times the overall goal. Indeed, reports indicate that in a few regions 

6<I This comparison is for lhe period 1985-94. over which lhe non-SOB small business 
share of DOD business fluclualed, bul began and ended lhe period al 16.6%. 

65 See, e.g .. GAO/RCED 94 - 168 (Augusl. 1994). al pp. 24-25. 
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and fields, set-asides account for more than half of all procurements.u Our research indicates 
that these types of unintended effects cause considerable resentment among a significant sector 
of the government contractor community. (See below.) 

• Some proponents of these procurement initiatives argue that they are valuable not only 
because they combat discrimination and the lingering effects of discrimination facing minority 
and women entrepreneurs, but also because they indirectly promote employment of socially 
disadvantaged workers and development of economically distressed areas. The very limited 
evidence on these hypotheses suggests that there is, indeed, a meaningful correlation between 
minority ownership and minority workforce,66.ff but the anecdotal evidence is that the 
relationship varies considerably across sectors. There has not been adequate study of the 
broader economic development hypothesis; indeed, a measurable effect seems Wllikely given 
the comparatively small amoW1t of contract dollars involved and the observed concentration 
of §8(a) firms in the Washington D.C. area. 

• The data regarding the . effect on business formation and subsequent sucess of these programs 
are limited, but somewhat encouraging: SBA statistics for FY 1993 indicate that of the 710 
firms that were graduates in that or previous years, 56% were still fully operational, 6% had 
curtailed operations, 3% had been acquired by other companies, and 35% had ceased 
operations. Comparisons with census data suggest that the failure rates of graduated §8(a) 
firms are no worse than, and in fact may be better than, those seen in small businesses 
generally.67

gg 

9.4 Evaluations & Proposed Reforms 

These programs have been the object of a number of studies, including a Congressionally 
mandated study during the prior Administration which recommended maintaining and 
strengthening the federal effort to ensure minority- and women-owned business participation in 
federal procurement.68 SBA, this past August, proposed a comprehensive reform of the §8(a) 
program in testimony before Congress. That proposal, summarized in Appendix B, is responsive 
to the great majority of common criticisms.hh 

66 See, T. Bales, "Do Black-Owned Businesses Employ Minority Workers? New Evidence," 
Review of Black Political Economy 51 (Spring 1988) (research by Prof~ssor Timothy Bales. 
Wayne Slale University, Delroil. Ml.. based on 1987 census dala) . .- · 

67 Census dala indicate lhal of all small businesses form ed in 1976-78, less lhan 30% 
survived 6 lo 8 years; dala for 1982- 87 indicate lhal only 42% of black - owned firms survive 
five years. See The Slale of Small Business: A Reporl lo lhe President 214- 15 (1993) . 

68 See Final Reporl of lhe U.S. Commission on Minori ly Business Developmenl (Dec . 
1992). 
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Generally, critics and commentators reviewing these programs have made the following points: 

• Reorganization: Some observers emphasize the need to rationalize and coordinate the web 
of federal programs serving minority- and women-owned firms. For example, in 1992 the 
U.S. Commission on Minority Business recommended the creation within the Commerce 
Department of an Administration for the Development of Historically Unde111tilized 
Businesses which would assume SBA's §8(a) responsibilities.69

" A preliminary Commerce 
Department proposal is reviewed in Appendix Volume B to this Review. 

• Graduation: The §8(a) program now requires "graduation" after nine years, and has phased 
requirements of non-8(a) and non-federal business mix designed to wean firms from sheltered 
competition and dependency on federal contracting. In February 1995, of the 1,038 firms in 
the fifth through ninth year of §8(a) participation, nearly two-thirds met or exceeded the 
minimum non-8(a) business levels:t/ Some observers have emphasized the need for analogous 
graduation and business-mix requirements in the DOD and DOT programs . 

. 
• Excessive Regional/Sectoral Concentration: Our analysis found SDB contracts and limited 

competition concentrated in•certain industries and regions. For example, while DOD's overall 
goal for SDBs was only 5%, more than 35% of all DOD construction awards went to SDBs, 
and more than two-thirds of these were awarded under sheltered competition. Moreover, in 
ten States, more than 40% of all construction contracts awarded to small business were 
awarded to SDBs; in New Mexico, 85% ofDOD's construction contracts wentto SDBs. This 
concentration occurs at particular sites as well: we uncovered a few facilities where all of 
the contracts were set-aside for SDBs. These include: Lowry AFB (Colorado), Norton AFB 
(California), Fort Monroe (Virginia). This practice has resulted in substantial resentment and 
criticism. On the other hand, some degree of sectoral concentration in SDB procurements is 
inevitable to "balance" the huge procurements for weapons systems and the like, for which 
no SDBs are available as prime contractors, and still too few as major subcontractors. 

• Self-Certification: B(?cause DOD's program is based on self-certification by SDBs, it may 
be prone to abuse, particularly through "front companies." While we were not able to uncover 
comprehensive data on this issue, our research found instructive anecdotes, including two 
criminal convictions: 

DOD's IG investigated Tyco Manufacturing and referred the case to the US 
Attorney. The company's pled guilty to charges that he falsely represented his 
firm as Hispanic-owned and controlled. 

69 See. .!Xna/ /?epod of f/Je (/_S Commission on ffinroi f_y /Jusiness /}eve/opmenf 51 (J}ec. 
;gg2) 
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Top officials of Automated Data Management, Inc. were convicted of conspiracy 
to . defraud the government for concealing the firm's ownership structure to 
participate in the §8(a) program. 

Self-certification has obvious advantages in terms of reduced administrative expense and 
regulatory intrusion. Nevertheless, this must be balanced with the importance of ensuring that 
affirmative action measures are fair, which means as free of abuses as can reasonably be 
achieved. Some burden to bureaucracies and beneficiaries is to be expected. 

• Subcontracting: In FY 1993, the most recent data available, small businesses received about 
$63 billion of federal contract dollars, out of roughly $180 billion in total. About one-third 
of that amount was from subcontracting. SDBs, on the other hand, received a little over $13 
billion in federal contract dollars, but only one-sixth of that was through subcontracting. 
These figures are consistent with the widely held view that SDBs face greater obstacles to 
subcontracting participation than do other small firms. The SBA and other agencies believe 
that expanding the use of SDBs in subcontracting is both feasible and desirable as a strategy 
for creating more SDB opportunities.l:t 

• Other Program Changes: Several earlier analyses by the GAO, the SBA Inspector General 
and commentators have raised criticisms of the §8(a) program, several of which SBA is 
moving to address by aggressively implementing recent statutory amendments which had 
languished under the prior Administration. More specifically: 

■■ "Too much nwney is awarded without competition." 

This criticism has largely been addressed by recent and pending reforms. The 1988 law 
reforming the §8(a) program requires that companies in the program compete among 
themselves for contracts valued at $3 million or more. (There is a higher competition 
threshold of $5 million for manufactured goods.) Currently, however, many of the larger 
§8(a) contracts are open-ended agreements that started out as small contracts and gre'\\' well 
beyond the competition threshold when a contracting officer renewed the order. To increase 
the number of contracts available for competition, SBA has proposed regulations to change 
this procedure so that an estimated value will be set on these open-ended contracts, which 
probably will be higher than the initial value. This means more §8(a) contracts will be 
subject to competitive bidding among participating firms. 

■■ "§8(a) firms concentrate too much on federal business." 

Again, this criticism is stale. The 1988 statute, which will be in full effect at the 
beginning of 1996, requires §8(a) companies to maintain a specified percentage of private 
sector business while participating in the program so that these firms are not totally dependent 
on government contracts. As a result, §8(a) companies will have to compete in both the 
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private and public sectors. This should improve the survival rate of firms graduating out of 
the sheltered environment of the §8(a) program. 

•• "Too many 'wealtliy' people are labeled 'economically disadvantaged'." 

In applying the test of economic disadvantage, the Small Business Act requires exclusion 
of the §8(a) participant's equity in his/her primary residence, business, and, except in 
community property states,0 the spouse's share of the family's wealth,70 Recent audits of the 
§8(a) program revealed problematic practices by some firms. These include underreporting 
of net worth, high salaries and bonuses (more than $1 million per year) for several business 
owners, and efforts to "shelter" resources in spousal assets and residences.,,.,,. Defendersof the 
programs corectly point out that the number of such abuses is small and declining. SBA staff 
·has been receiving training in order to better determine an applicant's net worth. 
Nevertheless, several of these problems are traceable not to staff expertise, but to provisions 
in the statute. SBA has already proposed certain amendments in this regard.71,.,, 

•• "Too much business is concentrafed among too Jew companies." 

Pending SBA regulatory changes will help solve this problem. When the requirement that 
§8(a) companies maintain a specified mix of government and private sector business is fully 
implemented, there will be a limit on the dollar value of the §8(a) business one company can 
control. In addition, the proposed regulation limiting open-ended contracts will mean some 
of the larger §8(a) contracts will be open to competition and will change hands more 
regularly. Another proposed change will eliminate the distinction between a "local buy" and 
a "national buy" system, thereby allowing firms to market to the government without 
geographical restrictions (except for construction contracts). 

70 SBA measures economic disadvantage in a three-part lest: the individual's net worth. 
the financial condition of the company. and the company's access lo credit. For entry into 
the program, personal adjusted net worth cannot exceed $250,000; during the developmental 
stage of the program (the first four years). il cannot exceed $500,000; and during the 
transition stage (lhe last five years), it cannot exceed $750.000. In a September 1994 audit 
of 50 larger §8(a) firms. lhe SBA Inspector General found lhal 35 of the 50 owners had a nel 
worth in excess of $1 million; 13 of lhe owners, for example. had business equity ranging 
from $1 lo $9 million; five owners had personal residences valued al between $800,000 and 
$1.4 million. See Audit l?eporf on f8(a) .Pro,tram ConfJiJoin,t £/Jjibilif_y J?enews Report No. 4-
3- H-006-021 ("1994 Audit Report") al 7- 9 (Sept. 30. 1994). 

71 Testimony by Cassandra Pulley. Deputy Administrator. unveiling lhe Administration's 
proposed §8(a) reforms. 1995. S72 1- 1:1:Augusl 9. 1994. 
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SBA's Office of Government Contracting also has negotiated a Memorandum of 
Understanding with DOD to use §8(a)participants who have never received a contract. SBA 
is negotiating similar agreements with other federal agencies.

00 

•• "Minority workers do not always benefit." 

Research has shown that minority-owned businesses have a tendency to hire more 
minority employees than other firms.72

"" SBA believes that in industries· such as military base 
maintenance and construction, a significant number of the employees of §8(a) firms are 
minorities. In high-technology industries such as computer systems integration and radar 
development, however, the number of minority employees of §8(a) firms reflects the 
representation of minorities within the relevant scientific disciplines. Currently the primary 
goal of the §8(a) program is business development. SBA thinks that the inclusion of a 
minority hiring requirement would be an uneconomic burden for some companies, and in 
tension with the program's long-standing focus on entrepreneurship opportunities. Some 
observers argue, nonetheless, that this burden could be justified if it is considered the price 
a participant must pay for access to set-aside contracts. -

9.5. Conclusions and Recommendations 

9.5.1 Conclusions 

Do the federal _affirmative action programs relating to contracting meet the President's tests: 
do they work, and are they fair? 

Does it work? 

The several programs discussed in this section have clearly been effective at increasing the 
amount of Federal contracting with minority- and women-owned businesses. This comes against 
a backdrop of continuing underrepresentation of minorities and women in the ranks of 
entrepreneurs. Agency officials believe that a substantial portion of this underrepresentation is 
the consequence of current and past practices of exclusion and illegal discrimination; Adarand 
now requires careful documentation of this factual predicate of discrimination and its effects. 

Moreover, experience suggests that contracting opportunities for underrepresented groups would 
decline sharply in the absence of some fonn of targeted procurement. After the Supreme Court's 
1989 Croson decision involving the minority contracting program in Richmond, Virginia, the 

72 See, T. Bales. "Do Black - Owned Businesses Employ Minority Workers? New Evidence." 
Review of Black Polilica} Economy 51 (Spring 1988) (research by Professor Timothy Bales. 
Wayne Stale University. Delroil . Ml.. based on 1987 census data). 
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share of city contracting dollars won by minority firms plwnmeted from over 38.5% to only 
2.2%. (Entrepreneurs also reported a sharp drop in private sector work, which they attributed to 
the "signaling" effect of the public sector retrenchment.) After a new program was designed and 
implemented, meeting the constitutional test of strict scrutiny, the figures recovered to slightly 
above the goal of I 6%. 7\q 

In summary, then, the continuing justifications for these programs include: 

■ Remedying discrimination. The Federal programs are a remedial counterweight to the 
exclusion and discrimination that minority and women entrepreneurs continue to face -­
a counterweight that not only opens up opportunity to do business in the federal 
contracting sector, but ideally helps small disadvantaged businesses develop the resources 
to penetrate private markets. 

■ Mainstream inclusion. Apart from securing individual fairness, these programs reflect a 
need to _build a stronger economy by tapping the entrepreneurial talents and drive of all 
segments of the population. That ~eans affirmative efforts to open mainstream 
opportunities to underrepresented groups. 

■ Economic development. These programs are often supported because they are presumed 
to contribute to job creation and economic development in distressed communities. The 
evidence is positive, at least regarding employment, though not fully conclusive. 

■ Practicality. If for the above reasons it is appropriate for government to use procurement 
activity to promote minority and women entrepreneurship, then the final key concern is 
that the measures adopted be effective, not empty aspirations. We must be mindful of the 
practical realities of the marketplace, and of agency administrative routines. 

These preliminary findings and conclusions must be reconsidered in greater detail as part of the 
the post-Adarand review being conducted by the Attorney General and the various agencies That 
review must ascertain whether these programs are narrowly tailored to achieve a compelling 
governmental interest, so as to satisfy the strict scrutiny standard of constitutional review. 

Is it fair? 

The above quite legitimate objectives do not imply that every detail of any conceivable 
procurement preference would be justified. There are important constraints of fairness, most of 
which are given substantial effect in the operation of the current contracting programs. 

73 The actual 12 month participation rate for MBE's following the 1993 implementation 
was 17.7%. 
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(1) Not quotas. 

The contracting programs are not quotas because the statutes and regulations establish flexible 
goals rather than numerical straightjackets : 7◄" they reflect an aspiration that 5% of contracting 
be with minority firms, not a guarantee that it will happen. Indeed, for many years it did not . 
happen. On the other hand, it is also clear that the governing statutes and regulations enable 
contracting officers to use the entrepreneur's race and economic disadvantage, in combination, 
as a condition of eligibility for participation in various forms of preferential sheltered competition. 
Individual contracts are set aside for §8(a) firms or SDBs only. As a practical matter, white 
males find it difficult to establish "social disadvantage" under the terms of the law, so the 
programs in effect are targeted on members of traditionally discriminated-against groups. But, 
this "targeting" is, from another perspective, racial exclusion that to some is nearly as unfair as. 
a quota, no matter what the facts concerning discrimination and exclusion faced by minorities and 
women in business. In sum: 

- In the aggregate, over 18 of every 20 contracting opportunities go to non-minority, male­
owned firms. This suggests that there 8:fe ample opportunities in the aggregate for white 
male entrepreneurs. 

However, specific, individual contracting opportun1tles are set aside for sheltered 
competition that is, in practical effect, open only to members of groups socially 
disadvantaged by reason of group-based discrimination. In a limited sense, that is unfair 
to excluded majority-owned firms. 

(2) Race-Neutral Options 

The review team examined insofar as was possible the consideration given by agencies and the 
Congress to various· race- and gender-neutral approaches to expanding entrepreneurial 
opportunities for minorities and women. Unfortunately, it is difficult at present to evaluate the 
effectiveness of such alternatives. There are no readily available data, for example, on the extent 
to which non-minority entrepreneurs who benefit from the long-standing preference for all small 
businesses would benefits from a new preference targeted only on economic disadvantage, i.e., 
on entrepreneurs below a certain threshold of personal assets. We believe, however, that moving 
from social and economic· disadvantage to focus on economic disadvantage only would likely 
dilute the effectiveness of the preference in creating entrepreneurship opportunities for minorities 

74 Even where one slalule seems lo speak commandingly of a rigid numerical sel aside, 
il elsewhere gives lhe agency head authority lo waive or modify lhe numerical largel as 
appropriate. See, [Cite DOT STAA slalule.] Read together, these provisions amount lo lhe 
usual kind of flexibl e goal. though with a pointed Congressional emphasis suggesting lhal lhe 
Secretary of Transporlalion would be expecled lo defend carefully a decision lo sel lesser 
am bi lions. 
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and women. Predicting the amount of the dilution would require further careful study, and the 
results would vary widely across different business sectors. 

Another approach would be to provide preferences to firms that will perform contracts in 
economically distressed areas, thereby stimulating employment and economic development. 
These are worthy goals, paralleling ·those of the Administration's Empowerment Zones initiative. 
They are, however, only indirectly related to the specific goal of combatting business-related 
discrimination and opening entrepreneurship to underrepresented groups: · 

Current SDB preferences directly promote entrepreneurship, and secondarily and modestly 
stimulate employment and development for economically disadvantaged workers and 
distressed communities. 

A contracting preference scheme based on distressed regions would directly promote 
employment and community development, but only secondarily and perhaps modestly 
create new opportunities for minority entrepreneurs to enter the economic mainstream. 

These two approaches are not good substitute~ for one another; each has valuable objectives; 
geographical targeting does not create new problems of racial exclusion, but may do little to 
address the old problems of gender- and race-based entrepreneurial exclusion. 

(3) Flexible and minimally intrusive. 

Most Administration officials have concluded that, as a practical matter, some degree of explicit 
targeting is the only effective way to ensure that entrepreneurial opportunities are increasingly 
open to minorities and women. The question remains whether such targeting can be done in a 
less racially exclusionary manner than at present. 

As a threshold matter, it is important to bear in mind that, largely because of race-neutral 
preferences for all small businesses, non-minority small businesses win roughly three times as . 
mtich in procurement dollars as minority firms. In that sense, the preference structure as a whole 
benefits non-minorities far more than ·minorities, and is not as intrusive or exclusionary as would 
be a procurement system in which the only significant preferences were exclusively for minorities. 

Nevertheless, because of the special scrutiny focused on distinctions based on race, we have 
examined some alternatives. 

Tighten eligibility. The racial exclusion would in some sense be lessened if the 
preference were more sharply limited in duration or to a subgroup of those now eligible -
- by, for example, using a much more restrictive asset test. While a certain measure of 
this is warranted to address perceived abuses of SDB programs, a very short graduation 
period would result in a very high business failure rate, essentially slamming shot the 
door to opportunity. Similarly, too tight an asset test would be unrealistic; owners of 
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businesses capable of providing needed services and goods to the government will very 
rarely be economically struggling in an absolute sense, since potential to take advantage 
of entrepreneurial opportunity depends significantly on such factors as education, 
experience and personal financial security. 

- Expand eligibility to women. The current race-based preferences could be made less 
racially exclusionary by making all women eligible. This is currently the case only in 
SDB programs at Transportation and a few other agencies. 

- Expand eligibility to economic disadvantage generally. The current eligibility test, 
requiring both social disadvantage and economic disadvantage, could be broadened to 
"social disadvantage or economic disadvantage." (Social disadvantage, as explained 
above, effectively means membership in a discriminated-against group.) Practically 
speaking, such a preference program would simply key to the assets or net worth of the 
entreprene:ur. 

Our conclusion is that the expansion of eligibility would marginally expand opportunities and 
improve the fairness of the current preferences from the perspective of white entrepreneurs, but 
that doing so would risk significant dilution of efforts to expand entrepreneurial opportunity to 
individuals who have traditionally been excluded by virtue of their membership in discriminated­
against groups. This dilution could perhaps be offset if the current flexible goals for minority­
and women-owned business contracting were retained, if the flexible outreach and management 
tools for supporting those goals were strengthened, and if eligibility were broadened not by 
opening the floodgates but in a careful way that balanced fairness. Any such new regime would 
have to be monitored carefully to ensure steady, acceptable progress towards equal opportunity. 

(4) Transitional. 

Programs should be transitional in two senses. First, an individual beneficiary should be provided 
with an entryway to entrepreneurial opportunity rather than a guarantee of business success. 
Second, the program as a whole should have an agreed measure of success, so that once equal 
opportunity has been achieved, and the field of competition is level, the program can sunset and 
we can rely exclusively on antidiscrimination and less intrusive measures, such as outreach. 

With respect to entryway, only the §8(a) program has a specific graduation limit of nine years, 
while all SDB programs have implicit graduation based on firm size .and assets of the 
entrepreneur. Still, some form of limit, measured in years or perhaps cumulative contract dollars, 
seems highly desirable because otherwise the notion of using sheltered competition to provide 
an opportunity to succeed at business would become instead an effort to guarantee such success. 
An analogy would be a preferential baseball rule allowing certain batters an unlimited number 
of swings in an effort to guarantee them a trip to first base or even beyond. 
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With respect to sunset, these procurement programs have been subject to a relatively intense level 
of continuing review by the agencies and by Congress. Annual procurement data are used to set 
and track goals, and several Members of Congress have long taken a strong interest in the details 
of how the programs are administered. Nevertheless, there has been no systematic effort by 
Congress or the agencies to answer the basic question: When will a given procurement initiative 

. have accomplished enough to be declared "successful," so that it can fairly be terminated? In 
particular, data suggest that minority firm penetration into the various industrial sectors is far 
from uniform, and over time one would expect to see differences in progress towards equal 
opportunity. 

Our conclusion, therefore, is that the contract set aside programs as currently structured are not 
sufficiently consistent with the President's principle that affirmative action measures be 
transitional, because graduation for individual beneficiaries is not always required, and because 
there have been no efforts to define conditions for sunsetting the preferences based on the 
achieving of equal entrepreneurial opportunity. 

(5) Balanced. 

Finally, we return to the observation that the exclusion experienced by some firms when they are 
ineligible to participate in sheltered · competition is, in the larger picture of government 
procurement and overall commerce, a minor diminution in opportunity for nonminority firms. 
In that respect, current preferences are balanced and equitable in the large. 

The Review identified some minor, localized difficulties, however. In a few situations, the 
operation of the set asides leads to very large concentrations of SDB contract awards at certain 
government sites, and/or in certain subindustries. This "crowding" or concentration is driven by 
the appropriate desire of contracting officials to achieve their goals by taking advantage of the 
fact that a critical mass of SDB firms happen to exist in that region or field. The result, however, 
is a reduction in contracting opportunities for those non-SDB firms who are excluded from the 
SDB's sheltered competition. Current rufes give agency heads discretion to adjust set asides to 
prevent such concentrated impacts on non-SDB firms, but such adjustments are not always made. 
The problem of subsindustry, or sectoral concentration of SDB firms is more complex, but also 
needs attention. Not only is there some risk of unbalanced impact on certain non-SDB 
entrepreneurs, there is also the danger of effectively isolating SDB's in particular lines of 
business. The goal of these programs is to open up opportunity broadly, creating and expanding 
beach heads in the mainstream economy, not erecting entrepreneurial ghettoes. These difficulties 
can be addressed by proper exercise of agency discretion. 

9.5.2 Recommendations: 

The efforts of Congress and the Executive branch to provide equal opportunity for minority and 
women entrepreneurs has succeeded in fostering successful businesses, but that success is neither 
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complete nor unalloyed. In most respects, the use of race and gender by these programs is fair. 
Significant possibilities exist, however, to address the remaining concerns without risking the 
gains in opportunity for minorities and women. At a minimum, these possibilities deserve serious 
consideration by agency heads and by the Congress. 

These programs providing sheltered competition for eligible firms should be structured with 
greater practical flexibility, so that they promote opportunity as broadly as possible, consistent . 
with effectiveness in accomplishing the important goal of opening doors to those who have been 
historically excluded from business opportunities as a result of group-based discrimination and 
exclusion. Therefore, we recommend that the President instruct agencies, under the leadership 
of the National Economic Council as follows: 

■ Reforms: The Administrator of the Small Business Administration and the Deputy Director 
for Management of 0MB will lead formulation of detailed government-wide proposals to 
address abuses in the current operation of the procurement programs focused on opportunity 
·for minority and women entrepreneurs.· Spe~ifically, the proposals should: 

1. Tighten the economic disadvantage t~st. So that business owners cannot hide assets 
under a spouse's name so as to qualify for a set-asidem, reform the asset test to count the 
value of the personal residence and to consider the spouse's assets (now excluded) m a 
manner analogous to treatment of a 49 percent owner of the enterprise. 

2. Tighten requirements for graduation. Apply §8(a)'s 9 year graduation limit to all SDB 
programs, but then direct the NEC and SBA to establish objective industry-specific criteria 
for determining when any individual firm "develops" beyond need for sheltered competition. 
Direct the NEC and SBA to establish caps on the dollar value of contracts, plus a cap on 
total dollars a single firm can win through sheltered competition. These measures will also 
reduce the concentration of §8(a) awards among a limited number of successful firms. 

3. Enforce stringent safeguards against fronts and pass-throughs. Create a uniform, 
privatized certification process for all SDBs. Require certification audits at time of first 
contract and periodically thereafter to verify continuing eligibility and to monitor for "fronts" 
and "pass-through" companies. Increase penalties. 

4. Establish sunsets and caps to reduce regional/industry concentrations. Direct the NEC 
to formulate industry and regional caps/controls or other appropriate oversight to prevent 
significant adverse burden on non-SDBs. Direct the NEC to determine industries/areas 
where sheltered competition programs may be phased out based upon successful inclusion. 

■ Adarand compliance: In accord with the Directive issued by the President, the Attorney 
General, in cooperation with the White House and other agencies, will examine the extent of 
continuing patterns of discrimination and exclusion in the industries and regions with which 
they do business. Agencies should use those findin gs to develop guidelines for measuring 
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when minority and women entrepreneurs have achieved a full measure of equal opportunity 
to participate in the economic mainstream, making race- and gender-conscious contracting 
programs unnecessary. 

■ Empowennent contracting: Looking beyond the issue of fair and effective responses to 
discrimination, we must recognize that there are communities and regions in our country 
where the free enterprise system is not working to provide jobs and opportunity. Although 
the Administration has taken several steps to help poor communities directly -- including, for 
example, Empowerment Zones, Community Development Banks, the reinvention of HUD, 
and more effective enforcement of the Community Reinvestment Act -- more is needed. 
Under the leadership of the Community Empowerment Board chaired by the Vice President, 
agencies should develop an "empowerment contracting" program to target procurement dollars 
on small firms located in communities suffering persistent, severe economic distress, or 
employing a substantial number of workers from those communities. This initiative would 
help bring jobs and economic development to areas . in great need. 
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I 0. Education and ID-IS Policies & Practices 

10.1 Overview 

Several DoEd and IIBS programs are targeted on the basis of race, gender or disability. Most 
of these are programs designed to increase the representation of minorities or women in certain 
professions or fields; others support institutions that have a high enrollment of racial · and ethnic 
minorities; Federally funded minority- or gender-targeted scholarships are one strategy for 
accomplishing increased representation of minorities or women in certain professions. However, 
most such scholarships are funded by non-federal public and private sources ( e.g., institutions, 
private foundations, and state and local governments) and are not, therefore, "federal programs." 
Federal policy is formally relevant only because such efforts must comply with federal civil rights 
laws when institutions are recipients of federal financial assistance. Finally, it bears mention that 
most of the these programs at DoEd and IIBS are targeted by race or gender on the basis of 
express Congressional authorization to use such criteria, rather than based on some more general 
delegation of authority. 

10.2 Policies & Practices. 

10.2.1 Programs to Increase Representation in Certain Fields 

DoEd, IIBS and the NSF operate several dozen programs that have as their primary purpose 
increasing the representation of underrepresented groups in certain fields and occupations. The 
justifications for addressing this underrepresentation extend beyond distributive justice to concerns 
remedying the specific continuing effects of discrimination in some institutions and fields, and 
improving the quality of participating institutions by supporting the diversity critical to that 
quality, and securing for the nation the broad pool of huinan resources needed for 
competitiveness and progress in the decades ahead. Almost all of this support is provided as 
assistance to institutions, rather than direct assistance to individuals. Many of these programs 
are minority- and/or gender-targeted -- that is, they employ group membership (or an institution's 
attention to targeted groups) as a condition of eligibility. Illustrative examples include: 

• The Program To Encourage Minority Students to Become Teachers: This DoEd program 
provides grants to institutions of higher education with schools of education, and is designed 
to: (I) improve recruitment and training opportunities in education for minority individuals, 
including minority language individuals; (2) increase the number of minority teachers in 
elementary and secondary education; and (3) identify and encourage minority students in the 
7th through 12th grades to aspire to and prepare for careers in elementary and secondary 
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school teaching. The program prepares and places minority students as teachers elementary 
or secondary schools with at least 50 percent minority enrollment, including urban and rural 
public or private nonprofit schools.,, 

• The Faculty Development Fellowship Program: This DoEd program provides grants to 
institutions that have a "demonstrated record of enhancing the access to [graduate education 
for] individuals from underrepresented groups." The grants support fellowships for the 
continuing education of minority faculty members, defined by statute ·to include "African­
Americans, Asian Americans, Hispanics, Native Americans, Pacific Islanders, and Native 
Hawaiians." 

• Institute for International Public Policy: This DoEd program is designed to increase 
significantly the number of African Americans and other underrepresented minorities in 
international service, including private international voluntary organizations and the foreign 
service of the United States. It provides a single grant to a consortium of higher education 
institutions to establish and administer the Institute. 

• National Science Foundation Programs: The NSF administers programs designed to 
address underrepresentation of women and minorities in the fields of science, engineering, and 
mathematics. For example, the NSF funds the Graduate Fellowships for Women in 
Engineering and Computer and Information Science Program, which is designed to increase 
the numbers of women entering these two fields. 11This specific program provides funding to 
individuals; However, some NSF programs direct their support to institutions. 

• National Institutes of Health Programs: Pursuant to statutory direction to "increase the 
number of women and individuals from disadvantaged backgrounds (including racial and 
ethnic minorities)," NIH (part of HHS) supports underrepresented minorities in research and 
education programs. "This phasing of the statute was approved by Congress in the 1993 NIH 
Revitalization Act (Title 42:288.H of the U.S. Code). Most of-these programs are minority­
targeted, although that is not expressly required in every statute.1111 Examples include: 

National Center for Research Resources (NCCR} Minority Initiative" provides grants to 
high schools to support underrepresented minorities interested in certain natural sciences. 
The program leaves to the school to determine which "ethnic or racial group[s are] 
underrepresented in biomedical or behavioral research." The program description notes 
that nationally, Black Americans, Hispanic Americans, Native Americans and Pacific 
Islanders, are underrepresented in these fields. 

Minority Predoctoral Fellowship Program supports individual Ph.D. and M.D./Ph.D. 
candidates who are members of groups underrepresented in the biomedical sciences. The 
applicant's institution defines which groups are eligible, but NIH gives "priority 
consideration" to "African Americans, Hispanics, Native Americans Alaskan Natives, and 
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Pacific Islanders.''..,wThis program provides funding to institutions. The institutions then 
administer the program to a large degree," tailoring" it to the needs. 

lffiS also administers programs that target the "disadvantaged.'' HHS defines "disadvantage" in 
race- and gender-neutral terms; however, from year to year, HHS sets funding priorities that may 
use, for example, race or ethnicity -as one of several factors in funding, or that may rely instead 
on outreach. 

• Federal Health Professions Education Programs: HHS currently administers over 40 
programs concerning the education of health professionals. Most of these programs are 
designed to assist "disadvantaged populations" and are race- and gender-neutral. These 
programs serve large percentages of underrepresented minorities. For example: 

HHS' Scholarships for Disadvantae;ed Students: This program provides grants to 
institutions that serve students from "disadvantaged backgrounds,"75 defined by IIBS 
regulations as students from low-income families or 11from environment[s] that ha[ve] 
inhibited the individual from obtaining the knowledge, skill or abilities required to enroll 
in . . . a health professions school. "76 Under this program, special statutory consideration 
is directed to institutions with underrepresented minority enrollment in excess of the 
national average. Of the 7,500 students who participated in the Scholarships for 
Disadvantaged Students (SDS) program, more than half were underrepresented minorities. 

Of the 108 participants in the Disadvantaged Health Professions Faculty Loan 
Repayment Program, 77% are African-American, 11 % Hispanic, and 11 % disadvantaged 
whites.xr_This program encourages graduate students from disadvantaged backgrounds, 
including Caucasians, to become teachers, helpingthem to pay-off loans, if they agree to 
become Professors. 

[Note: The Administration recently proposed consolidating these programs into five 
"clusters"; Senators Kassebaum and Kennedy have co-sponsored a similar measure. One of 
the clusters addresses "minority and disadvantaged training;" another addresses diversity in 
nurse training programs.] 

10.2.2 Support for Minority Institutions 

A second set of programs provide targeted assistance to institutions that serve ( or historically 
have served) a high proportion of minorities. These efforts include: 

75 42 U.S.C. § 293a(b). 

76 57 Fed. Reg . 8347 ( 1992). 
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• Support for HBCUs: · Several DoEd and NSF programs provide assistance to the 103 
historically black colleges and universities ("HBCUs"). Funds for these programs may be 
used for a variety of purposes -- including programs to establish development offices; 
strengthen physical, financial, and academic structures and resources; purchase 
telecommunications equipment; establish outreach programs; and help HBCUs gain access 
to private-sector financing. (Admissions policies of these institutions are, of course, 
nondiscriminatory.) 

• Support for Hispanic-Servine and Minority-Servine; Institutions: DoEd's Hispanic-Serving 
Institutions Program makes grants to institutions with an enrollment of at least 25% Hispanic 
students ( of which 50% must be low-income, first generation college students and an 
additional 25% must be low-income or first generation college students). One component, 
the Strengthening Institutions Program, makes grants to institutions with at least 50 percent 
minority student enrollment to enable these institutions to expand and improve their capacities 
to serve minority and low-income students. 

10.2.3 Programs to Serve Special Needs 

DoEd also administers a number of major programs for individuals with special needs, including 
programs for individuals with disabilities and for individuals with limited proficiency in English. 
While these meausres lie outisde the focus of this Review, we mention them by way of 
comparison to note the variety of efforts designed to promote inclusion. 

• IDEA: The Individuals with Disabilities Education Act ensures that all children with 
disabilities have available to them appropriate public education designed to meet their unique 
needs. This is accomplished through formula grants ; to states, 75% of which is passed 
through to local education agencies, and through competitive grants for research, training, 
demonstration, and technical assistance. 

• The Rehab Act: The primary purposes of the Rehabilitation Act are to (1) provide 
vocational rehabilitation services to individuals with disabilities to prepare for gainful 
employment; (2) provide independent living services to individuals with severe disabilities 
to enhance their independence, productivity, and quality of life; (3) increase the number of 
qualified personnel who are trained to deliver rehabilitation services; and (4) conduct 
rehabilitation research. 

• Lane;uae;e-Related Programs: The Department also supports a number of programs targeted 
to students with limited proficiency in English. These include the Bilingual Education Act 
(which is dedicated to expanding the capacity of school districts to educate these students) 
and the Migrant Education Program (which provides funds for States for supplementary 
education services for the children of migrant agricultural workers and fishermen.) 
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10.2.4 Eff orls to Ensure Access 

Finally, apart from programs directly or indirectly supporting training or outreach for individuals, 
DoEd and the NSF also undertake broader activities that further equal opportunity for 
traditionally underrepresented groups. These efforts include: 

• WEEA: The Women's Educational Equity Act Program promotes gender equity in education 
by making grants and awarding contracts to educational agencies for research and 
development of strategies to support gender equity and for projects that implement effective 
gender equity policies and programs in schools. Relatedly, the NSF's Women and Girls 
Program also supports programs which develop and implement gender equity policies from 
the grade school level through the graduate school level. 

• Advisory Activities: Many DoEd programs establish advisory or governing boards, councils, 
or panels and in many cases, the membership of these entities is specified ( or diversity is 
encouraged) based on race, gender, or disability. For example, Goals 2000 requires that local 
improvement plans be developed by a panel that is "representative of the diversity of students 
and the community with regard to rac·e, language, ethnicity, gender, disability, and 
socioeconomic characteristics." 

10.3 Performance & Effects 

Relatively few of these programs have been formally studied or reviewed. The more significant 
· efforts include: 

• HBCUs: Since their creation in 1965, the programs supporting HBCUs have never been 
thoroughly evaluated; however, in FY 1995, Congress appropriated $1 million to evaluate 
support for HBCUs. 

• The IDEA program has been closely examined, and the consensus view is that this program 
has significantly contributed to a steady decline in the dropout rate for children with 
disabilities and an increase in their graduation rate, over the past five years. The number of 
children served and the number of teachers serving these children have also increased. 

• In 1994, the GAO issued a formal evaluation of the WEEA. Its primary finding was that the 
WEEA program supported direct services to a small number of girls and women; the GAO · 
recommended that program resources be devoted to eliminating systematic inequitable policies 
and practices in schools. 

• Health Professions: In 1994, the GAO also reviewed the various HHS programs intended 
to increase the representation of underrepresented groups in the health professions. 
Emphasizing that data in this area are inadequate, the study found, in relevant part, that: 
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- The representation of African-Americans, Hispanics, and Native Americans in health 
education and practice is increasing. 

Evidence that this mcrease will improve access to care m underserved areas 1s 
"inconclusive." 

"Evaluations ... have not conclusively linked these programs to changes in the supply, 
distribution, and minority representation of health professionals." 

• However, as regards the importance of remedying the problems of under-representation in the 
health professions and various research fields, HHS credits several published studies and 
articles referenced only in passing by the GAO. -These studies indicate that: minority health 
professionals are considerably more likely to work in underserved communities; 77 "bedside 
bias" toward minority patients is more likely to occur in institutions where there are few 
minority professionals;78 minority researchers are more likely to bring special sensitivities 
to medical research problems relating to minority populations and communities; 79 and 
minority professionals are more likely to provide training and mentoring to members of 
minority groups. 80 

· 

77 Institute of Medicine, Balancing the Scales of Opportunity: Ensuring Racial and 
Ethnic Diversity in the Health Professions, p. 16; Ruckman, Beverly B. and Rattenbury, 
Bruce, "The Need to Bring More Minority Students into Medicine," American Medical News, 
35 (29), p. 39-41 (1992); Nickens, H.W., "The Rationale for Minority-Targeted Programs in 
Medicine in the 1990s," Journal of the American Medical Association, 267 (17); p. 23 90-9 5 
(1992); Council on Graduate Medical Education, Third Report: Improving Access to Health 
Care Through Physician Workforce Refonn: Directions for .the 21st Century, p. 13, 19-21 
(1992). 

78 Nazario, Sonia, "Treating Doctors for Prejudice; Medical Schools Are Trying to 
Sensitize Students to 'Bedside Bias,'" Los Angeles Times, Dec. 20, 1993; Blendon, Robert J., 
Aiken, Linda H., Freeman, Howard E., and Corey, Christopher R, Access to Medical Care for 
Black and White Americans," Journal of the American Medical Association, 261, 
p. 280 (1989). 

79 Lillie-Blanton, Marsha and Hoffman, Sandra C., "Conducting an Assessment of Health 
Needs and Resources in a Racial/Ethnic Minority Community," Health Services Research, 30 
(1), p. 229 (1995). This article references the Tuskegee Institute study as leaving a legacy of 
mistrust, particularly in African American communities, of research. 

80 Institute of Medicine, Op. Cit., p. 19; COGME, Op. Cit., p. 29 . 
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10.4 Concerns & Complaints 

A number of individuals have complained about several of these programs: 

• An East Indian student filed a Title VI complaint against Marquette University regarding its 
Minority Engineering Scholars Program, which was funded through NSF's Research Careers 
for Minority Students (RCMS) program. The student charged he was discriminated against 
on the basis of his national origin. NSF had earlier determined that Asians were not 
underrepresented in sciences and engineering (but that "American Indians, Blacks, Hispanics, 
and Native Pacific Islanders" were). Accordingly, the Department of Education's Office for 
Civil Rights (OCR) found insufficient evidence of a Title VI violation. OCR reasoned that 
the NSF was authorized by Congress to devise programs to increase minority participation 
in science and engineering, and thus that the RCMS program was not in violation of Title VI. 
From a broader perspective, OCR's findings reflect the understanding that tying benefits to 
group membership is not an end in itself, but must reflect the central policy purpose of 
opening opportunity to groups by virtue of their underrepresentation. Moreover, in as much 
as a · race-conscious program must be narrowly tailored to serve the compelling national 
interest in removing barriers and broadening participation in critical research sectors, that 
tailoiring must recognize when a specific minority group is no longer underrepresented. 

• Similarly, in 1989, an applicant challenged the University of Colorado's Patricia Roberts 
Harris Fellowship program. Having found that white women were adequately represented in 
its relevant programs, the University limited the scholarship to minority men and minority 
women. The Department of Education reviewed and upheld the University's practices. (The 
Administration's FY 1996 budget requests no funds for this program.) 

• The HHS Scholarships for Disadvantaged Students (SDS) program provides grants to 
institutions to support the recruitment and training of disadvantaged nursing students (and 
does so without a preference for race or gender). SDS regulations published in 1992 require 
that, in order to qualify for SDS assistance, an institution must have at least one minority 
faculty member. Wichita State University's application for an SOS grant was denied because 
it did not have any minority faculty. A faculty member from the University wrote to Senator 
Dole, who forwarded the letter to HHS. 

The Department replied that the minority-faculty requirement is implicit in the authorizing 
legislation, which requires that a qualifying institution have a program "for recruiting and 
retaining minority faculty." 81 It is HHS' view that an institution cannot "retain" minority 
faculty unless it has minority faculty; that in a competitive application program, it is 
reasonable to take past success at recruiting minority faculty as evidence of commitment to 
serving minority students effectively; and that 181 other institutions were able to satisfy this 

81 42 U.S .C. § 293a(b)(2) . 
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eligibility condition. The faculty member argued that institutions that are interested in serving 
disadvantaged students sometimes lack the financial resources to compete for "qualified" 
minority faculty. 

• During a subcommittee hearing, one Representative asked the Assistant Secretary for 
Postsecondary Education why the Department supports HBCUs, which the Representative 
characterized as segregated institutions. The witness responded that (i) these institutions are 
open to all students; (ii) Congress chose to strengthen these institutions because of their 
unique role in serving populations who were historically denied access to postsecondary 
education because of their race; and (iii) the statutory definition of HBCU does not require 
a school to have a predominantly African-American student body in order to qualify as an 
HBCU. 

10.5 A Note on Minority-Targeted Scholarships 

Minority-targeted scholarships have been controversial; a summary of existing federal policies . . 
and practices follows. 

Minority-targeted scholarships include both (i) scholarships for which minority status is the 
only requirement for eligibility (i.e., where minority status is a necessary and sufficient condition) 
and (ii) scholarships for which minority status is one of several requirements for eligibility (i.e., 
where minority status is a necessary but not sufficient condition). When public resources or 
institutions are involved, such programs are subject to strict constitutional scrutiny under Adarand 
and previous caselaw. 

10.5.1 Cu"ent Use of Minority-targeted Scholarships 

The GAO, in a 1994 study found that at the undergraduate level, scholarships (from all funding 
sources),,. for which minority status is the only requirement for eligibility are rare, accounting for 
less -than 0.25% of all scholarship monies; that scholarships for which minority status is one of 
several requirements for eligibility · represent about 3% of scholarship monies; and that 
scholarships for which minority status is one factor among many considered are somewhat more 
common. On the other hand, DoEd officials note that there are countless scholarship programs 
which are limited to white students, at least de facto, because of some condition on family 
origins, membership in some social or fraternal organization, family affiliation with the particular 
school, etc. 

A few GAO case studies illustrate the use of minority-exclusive and minority-designated 
scholarships: 

• At a small public college, less than one percent of the student body is minority. The school 
initiated minority-targeted scholarships in 1972, paying the difference between in-state and 
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out-of-state tmt1on (about $3900). The school believes these scholarships are useful, 
particularly for recruiting minorities from out-of-state (the State population is 95% white). 
Reacting to the Bush Administration's 1991 policy, questioning the permissibility of minority­
targeted scholarships, the school suspended its program; as a result in 1992 only one minority 
student received assistance (compared to the usual 5 or so students). 

• At a private law school, the student body is 8% minority. Nearly half of the minority 
~tudents receive minority-targeted aid. The school initiated minority-targeted scholarships in 
1984 as part of a broader minority'-recruitment strategy; the effort has had significant effects: 
the minority representation has risen from 2% to 8%. School officials consider the 
scholarships "vital" because (i) they signal the school's seriousness about diversity, and (ii) 
they allow the school to compete with other schools in order to achieve diversity benefitting 
that institution. 

• At an undergraduate school of a private university, the student body is 14% minority. Half 
of these students receive minority-targeted assistance. The school's program (established in 
1970) serves students from "disadvantaged" ,backgrounds based on financial need. Each year 
the program serves a few needy white students -- officials offered the example of a student 
with two blind parents. The program has been successful at recruiting minority students: in 
1969, minorities accounted for 2 percent of the student body; in 1989, they accounted for 
16%. When financing for the scholarships declined briefly in 1972, the number of African­
American students dropped by more than 50%. :z 

10.5.2 Federal Policy 

In late 1990, organizers of college football's Fiesta Bowl pledged to set aside certain proceeds 
from the game to establish minority-targeted scholarships at the participating schools. The Bush 
Administration's Department of Education announced that such scholarships might be illegal 
under Title VI. However, after a lengthy review and public comment, the Department, in 1994, 
promulgated new policy guidelines regarding how Title VI would be applied to minority-targeted 
aid. Those rules permit the use of race as a condition of eligibility for financial aid in order (a) 
to remedy past discrimination or (b) to promote diversity, provided the measure is narrowly 
tailored. A measure is "narrowly tailored" if (1) race-neutral means would have been ineffective; 
(2) a less extensive or intrusive use of race would have been ineffective; (3) the measure is of 
limited extent and duration, and is applied in a flexible manner; (4) the institution periodically 
reviews the continuing need for the measure; and (5) the effect on nonbeneficiaries is sufficiently 
small and diffuse so as not to unduly burden their opportunity to receive financial aid. DoEd and 
DOJ believe these guidelines satisfy the constitutional tests established by the Supreme Court. 
By denying the University's request, the Supreme Court merely declined to hear the appeal 
requested by the University of Maryland in the Podberesky case. It neither ruled against race­
targeted scholarships, nor affirmed the decision of the Fourth Circuit Court of Appeals that the 
University had not submitted sufficient evidence to justify the banneker scholarship program at 
issue. The Department of Education's policy on race-targeted student financial aid has not 
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changed as a result of the Supreme Court's recent action. Race-targeted student aid is legal in 
many circumstances as a remedy for past discrimination or as a tool to achieve a diverse student 
body. 

10.5.3 Additional Observations 

In general, the Department of Education believes that there is a virtual consensus within the 
higher-education community that minority-targeted scholarships are essential to meeting schools' 
diversity and remedial needs, and that race-neutral approaches will not always be reasonably 
effective. 

To redress the lingering effects of past discrimination, the University of Maryland established a · 
merit-based scholarship program (the Banneker scholarship program) for which only African­
Americans are eligible. An Hispanic student challenged the constitutionality of this program and 
a district court rejected the challenge, emphasizing that the program was a narrowly-tailored 
remedy for past discrimination. However, in •Podberesky v. Kirwan,82 the Fourth Circuit 
overturned that decision; the Supreme Court dyclined to review the case.000 

On the other hand, responding to the controversial nature of race-targeted scholarships, some 
institutions have modified their efforts. For example, ten years ago, Colorado State University 
started a "First Generation Scholarship" for students whose parents did not attend or complete 
college. While this program is needs-based and colorblind, 84 percent of the recipients are 
minorities. (Two more universities started similar programs last year.) At present, according to 
HHS and DoEd, there are insufficient data to conclude that such approaches would be acceptably 
effective in producing the desired remedial and diversity benefits. Despite the promising result 
in Colorado, without further experimentation and research the risk is too great that nationwide 
adoption of such measures will dillute targeted resourches at a time of of increasing fiscal 
pressures. Such research should be undertaken expeditiously to determine whether race-neutral 
alternatives will, · in fact, work. bbb 

Finally, some observers have expressed skepticism about whether minority-targeted scholarships 
actually expand opportunity by "growing the pool." These observers believe that universities are 
simply bidding for a finite number of qualified minorities and that real growth in the pool will 
require far more investment in secondary and primary education, rather than simply financial aid 
at the university level. Defend~rs of targeted programs agree that continued efforts are needed 
on the investment front, but argue that post-secondary education as a whole is far more inclusive 
than it would be without these affirmative efforts. The number of minority and women students 
prepared for and interested in further education may be influenced by the degree to which 
genuine opportunity is available and outreach is effective. 

82 38 F.3d 147 (1994), cert. denied, _ U.S . _ (1995) . 
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10.6 Conclusions and Recommendations 

Do the federal government's affirmative action programs relating to education meet the 
President's tests: do they work, and are they fair? 

8. 6.1 Conclusions 

Does it work? 

Because education is so fundamental to virtually all aspects of social and economic opportunity 
in America, the federal government's affirmative action programs in this area seek not only to 
deter and remedy discrimination, but also to promote inclusion of underrepresented groups. The 
fundamental problem addressed by these targeted programs in HHS and DoEd is the continuing 
underrepresentation of historically discriminated against groups in key professions and in 
institutions of higher education. Agency officials and experts generally agree that among the 
important factors explaining the . underrepresentation are current discrimination, past 
discrimination, and the lingering effects of that P[lSt discrimination -- including direct and indirect 
effects on both individuals and on institutions. ·. 

This problem remains a critical challenge because: 

Remediation: A great many institutions and professions have never made an effective 
break with their history of discrimination and exclusion. Whether one looks at the 
statistics on continuing illegal discrimination, at the report of the Glass Ceiling 
Commission, or at the glacial pace with which patterns of historical exclusion are reversed 
in specific settings. 

Opportunity: Increasingly, educational institutions are the engines of opportunity in the 
economy, and education is often the first rung on the opportunity ladder. Ensuring the 
inclusion of underrepresented groups therefore remains an invaluable tool for. making the 
promise of equal opportunity a reality. 

Wasting no talent: As the President has stated, the competitiveness of our companies and 
economy depends upon building an inclusive economy so that we create the opportunity 
and encouragement owed every American to develop their talents to the fullest of their 
potential, and use those talents productively. The inevitable result will be stronger 
families, businesses and communities. Indeed, in science, higher education and several 
other fields addressed by Federal programs, studies project dangerous shortages of talent 
if we continue to draw the ranks of those professions so overwhelming from among white 
males only. 

Quality: Finally, there is broad agreement that diversity is critical to the quality of certain 
institutions and professions. While higher education is the most familiar example of this, 
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the biomedical and life sciences are another. Officials at llliS and NIH point out that 
training and support for underrepresented groups is one means, albeit very imperfect, of 
providing a ~orkforce of service providers likely to be concerned with underserved 
populations. There is an added purpose, however, in ensuring that research agendas over 
time reflect the full range of society's needs: experts state, for example, that participation 
of minorities and women in biomedical research helps ensure not only that key questions 
are being addressed, but that the questions are even asked in the first place. 

The evidence as to whether these particular programs meet these goals is positive but incomplete. 
The participation of women and minorities at every level of education has dramatically increased 
in recent decades; these programs have played a positive role in that progress, but it is difficult 
to quantify how much of that improvement is due to -affirmative action, and how much to other 
societal and policy factors. The studies referred to above indicate that program effects have been 
positive; however, they also suggest more work needs to be done. 

ls it fair? 

We conclude that these DoEd and ID-IS programs have few adverse effects on nonbeneficiaries, 
and that in general the criticisms raised can be answered. Concerning minority-targeted 
scholarships, for example, DoEd estimates that only 40 cents of every $1000 in Federal 
educational assistance funding is devoted to such targeted programs; they should be understood 
as a very minor element of an overall, balanced, opportunity strategy addressing many needy 
populations and several national purposes. More broadly, these programs serve strong national 
interests related to the effective remedying of discrimination, root and branch, and the securing 
of a a full meausre of opportunity needed to create strong institutions and a strong economy for 
the future. 

10. 6.2 Recommendations 

■ Direct agencies to further analyze whether higher education programs targeted on the basis 
of first-generation high school graduation or other social background indicators, would be 
effective race-neutral tools for achieving greater inclusion of members of historically 
underrepresented groups. 

■ Instruct the Office of Management and Budget to work with agency heads tq ensure that the 
each agency has appropriate plans over time to conduct continuing reviews on the 
effectiveness and fairness of any program using race or gender as a condition of eligibility 
or as a key factor earmarking funds. 

■ Instruct the Office of Management and Budget to work with agency heads to ensure that 
equal opportunity objectives and measures are included, where appropriate, in the 
implementation of the Government Performance and Results Act. 
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11. OTHER FEDERAL POLICIES: 

THE FEDERAL COMMUNICATIONS COMMISSION, 
AND THE DEPARTMENTS OF TREASURY, AGRICULTURE AND HUD 

In addition to the various classes of programs discussed above, there are a number of other 
federal efforts that are noteworthy or have proven controversial. This Part discusses several such 
programs, and is based on materials prepared by the White House Counsel's office and 
discussions with senior officials. 

11.1 FCC Programs 

11.1.1 Policies & Practices 

In 1978, after convening a conference on minority ownership policies, the FCC concluded that 
the perspectives of minorities and programming directed specifically to minorities were 
inadequately represented in the broadcast media, and that adequate representation of minority 
viewpoints was necessary for both the minority and non-minority communities. The agency 
determined that increased minority ownership of broadcast enterprises was needed to ensure this 
diversity of views and programming. (In Metro Broadcasting,83 the Supreme Court later relied 
upon Congressional and Commission findings that minority ownership increased the diversity of 
broadcast programming.) The agency also determined that various other methods of encouraging 
more programming diversity that pre-dated 1978, e.g., consideration of minority status in 
comparative hearings, had not been fully effective. 

Since that time, the FCC has undertaken a number of initiatives. Most prominently, since 1994, 
in response to Congressional directive, the Commission has fashioned measures to ensure that 
smaller businesses, including businesses owned by minorities and women have opportunities to 
participate in the auctions of personal communications services and other new spectrum-based 
technologies. 

A summary of the principal FCC policies and practices regarding minorities follows: 

• Auctions for personal communications services: In 1993, Congress authorized the FCC 
to conduct auctions to award licenses for communications technologies which uses the 
electromagnetic spectrum. Since implementing this authority, the FCC has raised over $9 

83 Metro Broadcasting v. FCC, 497 U.S. 547 (1990). 
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billion in auction revenue for the U.S . Treasury. In authorizing the use of auctions, Congress 
directed the FCC to "ensure that ... businesses owned by members of minority groups and 
women are given the opportunity to participate in the provision of spectrum-based services, 
and, for such purposes, consider the use of tax certificates, bidding credits, and other 
procedures."84 The FCC created bidding credits, tax certificates, and installment payment 
plans for women and minority-owned businesses in these auctions in order to overcome the 
problem of general lack of capital access by these groups. In the fourth auction, scheduled 
to be held in mid-1995, the FCC created special measures for smaller entities, with enhanced 
measures for small busineses owned by minorities and women. However, these measures 
provided by the statute and FCC implementing rules were constitutionally challenged, and the 
auction was initially stayed by a federal court. That case was recently settled and the auction 
will take place later this summer. 

Fearing additional constitutional challenges to the fourth auction in the wake of the Adarand 
decision, many minority- and women-owned businesses urged the FCC to modify its rules 
by eliminating race- and gender-conscious measures. The .FCC has proposed to do so, but 
the proposal would apply only to the fourth; auction. The FCC plans to continue to explore 
ways to preserve race- and gender-based rules for subsequent spectrum auctions. 

• Consideration of minority status in comparative broadcast hearings: The FCC considers 
minority ownership in administrative proceedings to grant new broadcast licenses. Minority 
ownership is considered a plus in so-called comparative hearings, and weighed together with 
other relevant factors. These factors include diversification of ownership, proposed service, 
past broadcast record, and efficient use of frequency. This program was upheld by the U.S. 
Supreme Court in Metro Broadcasting. For several years, the Commission's appropriations 
statute has prohibited it from re-examining this policy. 

• Efforts targeted at women in comparative broadcast hearings: In 1978, the FCC 
extended to women-owned businesses its policy of awarding comparative credit in hearings 
to award new broadcast licenses. However, in 1992, the D.C. Circuit -- in an opinion by 
then-Judge Thomas over a dissent by then-Chief Judge Mikva -- struck down the FCC 
preference favoring women applicants. In Lamprecht v. FCC,15 the court found no correlation 
demonstrated by the FCC between women ownership and diversified programming. The FCC 
has not attempted to reinstate this gender-based preference. 

• Distress sale policy: Under this policy, a broadcaster whose license has been designated for 
revocation or whose renewal has been denied can assign the license to an FCC-approved 
minority enterprise, and thereby avoid the otherwise applicable transfer restrictions. The 

8 ◄ 47 U.S.C. §309(j)(4)(C), (D). 

85 958 F.2d 382 (D.C. Cir. 1992). 
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purchase price by the minority entity must not exceed 75% of the fair market value. This 
policy has had a minuscule impact because very few stations are subject to distress sales, and 
they tend to be smaller radio stations. For several years, the Commission's appropriations 
statute has prohibited it from re-examining this policy. This policy was also upheld by the 
U.S. Supreme Court in Metro Broadcasting. 

• Tax certificate policy (the "Viacom" issue): Under FCC's tax certificate policy (carried out 
pursuant to § 1071 of the Internal Revenue Code86

) and the Commission's current 
appropriations statute, an owner of a radio or television station can sell to a minority-owned 
enterprise (the minority buyer must maintairi both legal and actual control over business 
operations), and thereby defer capital gains and/or reduce the basis of certain depreciable 
property. This program often lowers the price of the station for a minority buyer, thus 
overcoming the general problem of lack of minority access to capital. This program was the 
one most frequently used in the transfer of licenses to minorities. In the fall of 1994, the 
FCC proposed reforms in the § 1071 program. Before the issues could be fully explored, 
Congress in April 1995 repealed the authorization for this program, attaching the repeal to 
an unrelated provision. 

11.1.2 Performance & Effects 

Until Congress authorized the use of auctions to award new personal communication services 
licenses, the FCC had given away licenses for free. The FCC believes that absent affirmative 
measures to foster participation by small minority- and women-owned businesses, the use of 
auctions to award licenses would have erected a formidable new barrier to their participation in 
the telecommunications revolution, affecting an industry which is owned almost exclusively by 
nonminority white males. 

We now have some data concerning participation by minority and women owned businesses in 
auctions for licenses to provide communications services, three of which have already occurred. 
In the first auction, which attracted very high bids for a small number of nationwide licenses, no 
women- or minority-owned businesses won. However, in the next auction, which involved 594 
local licenses for much smaller bids, minority businesses won 23.6% of the licenses and women­

. owned businesses won 38.2% of the licenses. In light of the results of the first auction, the FCC 
made some changes in its system of benefits for these groups, and in the third auction, which 
involved 30 licenses for large regions, approximately 35% of the licenses were won by women­
and minority-owned businesses.87 

86 26 U.S.C. § 1071. 

87 FCC, "Representation of Minorities and Women Among FCC Auction Winners" 
(4/17/95). 

n.· /mas!erl5mw f)J?A/7.'- l/JJ/,95 

- ----------

- 89-



Although the FCC has been barred by Congress in recent years from utilizing its funds to 
evaluate certain of its minority broadcast ownership programs, existing data and anecdotal 
evidence demonstrate that the FCC's efforts have encouraged a marked increase in the percentage 
of minority-owned broadcast and cable television systems. In 1978, 0.5 percent of all licenses 
were minority-owned; today, 2.9 percent are. The FCC has testified that most sales to minorities 
occurring after 1978 would not have happened without its § 1071 tax certificate policy.88 

The vast majority of existing minority broadcast owners have utilized tax certificates at some 
point during the past 15 years. In 42% of these cases, licenses were later transferred, with an 
average holding period of four years; the FCC says that this is not an unusually short time for 
this industry. The data show that the great majority of tax certificates have been used to acquire 
relatively small radio and television stations.19 The FCC believes that the program has not been 
abused, either through the use of sham "minority-controlled" companies or through the rapid 
flipping of licenses by new minority owners. 

11.1.3 Evaluations & Proposed Reforms 

The licensing of new telecommunications technology raises policy considerations distinct from 
the § 1071 program, because there is no link between ownership and diversity of viewpoints 
expressed. However, the FCC believes that the licensing of new telecommunications technologies 
creates an unprecedented opportunity to provide small minority- and women-owned businesses 
meaningful opportunities to participate in this rapidly expanding sector. In addition, obtaining a 
license in these auctions merely gives the winner the ability to try to succeed · in a highly 
competitive field. Finally, FCC officials believe that its program to enable women and minorities 
to bid more successfully in these auctions has resulted thus far in increased revenue to the United 
States Treasury through an increase in the number of bidders. 

During recent Congressional consideration of tax legislation, the FCC proposed a number of 
reforms of the tax certificate program benefiting the sellers of broadcast licenses to minority­
owned and controlled entities. The FCC proposals would have limited and targeted the tax 
benefits. The Administration indicated in testimony and in negotiations on Capitol Hill that it 
favored such reforms rather than total repeal of the provision. Nevertheless, Congress has 
repealed the provision, and done so retroactively in order to reach the multibillion dollar Viacom 
transaction. 

88 Statement of William Kennard, General Counsel of the Federal Communications 
Commission, before the Senate Committee on Finance, March 7, 1995, at 10; Statement of 
William Kennard, General Counsel of the Federal Communications Commission, before the 
House Committee on Ways & Means, Subcommittee on Oversight, Jan. 27, 1995 at 11. 

89 Federal Communications Commission, "Summary of FCC Tax Certificate Data," at 4 
(Data as of 2/28/95). 
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This repeal is significant because the FCC believes that the § 1071 program was by far the best 
method to increase minority ownership of broadcast, cable, and satellite stations, and thereby 
achieve diversified programming. Because of a general lack of access to capital and limited 
publicity regarding sales of existing stations, minorities have failed to achieve increased station 
ownership without the tax certificate program. 

The question of minority and women ownership of broadcast, cable, and satellite stations will be 
quite important in the near future because the technology in this industry is rapidly changing, 
transforming .the meaning of "broadcast." Congress, the Administration, and the FCC will have 
to address the issue of whether the current station owners will simply be allowed to transfer their 
ownership and control to the new technology, and thereby largely retain the current ratios of 
ownership, or whether an entirely new system should.be adopted that would open the market to 
a broadening of opportunity and participation. (Commission staff state that some proposals for 
allocation of the new digital HDTV spectrum threaten virtual elimination of low power television 
stations, which is one of the areas in which there has been a higher percentage of minority 
ownership.) 

The Commission remains committed to divetsifying ownership in the telecommunications 
industry in both the broadcast sector, where format diversity is critical, and in non-broadcast areas 
of emerging technologies, where the Commission believes that entrepreneurial opportunity iii new 
industries is likely to be dominated by established firms, to the longer run detriment of the 
industry and the economy as a whole. 

11.2 The Treasury: Minority Bank Deposits 

11.2.1 Policies & Practices 

Pursuant to Executive Order 11458, promulgated in 1969, the Treasury Department administers 
a "minority-owned bank deposit" program in which these banks receive special consideration to 
act as depository institutions holding cash for federal agencies, as long as no increased cost or 
risk for the government results. This is a totally voluntary program through which the Treasury 
Department encourages federal agencies and private entities to use minority-owned financial 
institutions. The most important element of the program is the deposits made by businesses for 
federal tax payments. 

11.2.2 Program Effects and Future 

From 1991 through 1994, the amount of such deposits made in minority-owned financial 
institutions ranged from a high of 2.8% of the total, to a low of 2.1 % ( which was $21 billion in 
1994). These deposits were made in 117 minority-owned financial institutions in 1994, 
approximately 1 % of the total number of institutions receiving such deposits. (The Treasury 
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Department does not have data showing what percentage of federal agency deposits are placed 
in minority-owned banks under this program.) 

This program had considerable potential for minority-owned institutions because the Treasury 
Department, federal agencies, and private entities have wide discretion in choosing which 
financial institution to use. This potential was never realized as the prior two Administrations 
largely ignored the program. 

This program in the near future will have much less value because technology will soon sharply 
increase direct electronic deposits of truces by businesses; this will eliminate the need for a 
financial institution in the middle, and will save considerable money for both businesses and the 
Government. Consequently, the massive tax deposits currently being made in both minority­
owned and other banks will decline sharply. This technological advance will have a particularly 
adverse impact on minority-owned financial institutions because many of them had become 
partially dependent upon the federal true deposits. The program also has limited utility for federal 
agency deposits because the Treasury Department, as a policy matter, prefers not to have agency 
money deposited outside the Treasury. 

11.3 Agriculture Programs 

Pursuant to a statutory requirement, the Department of Agriculture gives preferences to "socially 
disadvantaged" persons in the sale of farm properties, and sets aside loan funds for farmers in 
this group. These programs have not generated much controversy recently, although a prior 
version of the farm sale program was severely criticized by the U.S. Court of Appeals for the 
Fifth Circuit in 1993, because it prohibited a non-minority farmer from purchasing a particular 
farm.90 

In the Agricultural Credit Act of 1987, Congress required the Secretary of Agriculture to establish 
"annual target participation rates, on a county wide basis, that shall ensure that members of 
socially disadvantaged groups will receive loans made or insured [ under the statutory . scheme], 
and will have the opportunity to purchase or lease inventory farmland. "91 Congress further 
provided in 1992, that "socially disadvantaged group" means "a group whose members have been 
subjected to racial, ethnic, or gender prejudice because of their identity as a member of the group 

See Moore v. U.S . Department of Agriculture, 993 F.2d 1222 (5th Cir. 1993) ("One 
wonders what substantial relation to an important interest is satisfied in operating, if that is 
what happened, a government program for the sale of agricultural land with a racial criterion 
this crude"). 

7 U.S .C. § 2003(a)(l) . 

n:/masler/5mw JJJ?AFT 1/IJ/95 - 92-



without regard to their individual qualities."92 

minorities and women. 
Thus, "socially disadvantaged" now includes 

The Department of Agriculture obtains farm property when farmers default on government loans. · 
Once former owner preservation rights are exhausted, the agency sells its farm property for a 
specific assessed value. When the -statutory scheme was created, the agency set aside specific 
farms for sale only to socially disadvantaged farmers, depending upon the number of minority 
farmers in a state. This program did not work well in increasing or stabilizing minority farm 
ownership because properties that were set aside for minorities often were not in the right 
location for purchase by a willing. minority buyer. 

Given this failure, the agency abolished the set-asides in 1992, and substituted by regulation a 
preference system instead. Under the current program, a farm is put up for sale at an appraised 
value, and any of the preference groups described in the regulations can apply to purchase. The 
sale is made to whichever prospective buyer is in the highest preference group. These groups 
are, in order: socially disadvantaged "beginning~ farmers, all (?ther beginning farmers, socially 
disadvantaged family farmers, all other family farmers. (Congress has been trying to boost the 
number of new family farmers in recent years.) If there are no qualified buyers from these 
preference groups, the agency attempts to lease the farm to these same groups. _If there are no 
interested parties, the farm is sold to a non-preference buyer, which is usually a large, corporate 
farm business. 

There has been little criticism of the current preference program, likely because there have been 
relatively few farms sold to socially disadvantaged buyers. In 1992, only 2.7% (24 out of 889) 
of the farms sold went to socially disadvantaged individuals. For 1993, this figure was 2.6% (33 
out of 1244); and for 1994, it was 4.7% (53 out of 1120). The agency expects the sale figures 
to increase in the future as women farmers are now considered socially disadvantaged. There is 
some cost to this program because it would likely be less expensive if the agency did not acquire 
property in the first place. 

This program also contains a loan component under which a percentage of loan money for farms 
is set aside for women and minorities. Although the amounts vary considerably from state to 
state, the agency roughly estimates that about 10% percent of the funds available nationally 
during the last several years has been set aside for socially disadvantaged farmers. This aspect 
of the program has led to resentment recently as the agency has exhausted its generally-available 
farm loan funds, but had funds available for loans to socially disadvantaged farmers. 

USDA officials report that the justifications offered for these programs over the years have been 
several. Many observers have argued that government policies and practices in the past operated 
in a discriminatory fashion and diminished the opportunities available to minority farmers. Some 

7 U.S .C. § 2003(d) . 

r;:/mas!er /5.mw /Jl?A/7.'· 7/JJ/95 - 93-



observers stress broader problems of discrimination in the rural economy -- access to credit, for 
example. Still others simply observe the sharp declines in the numbers of minorities engaged in 
farming, and argue that true integration of rural and economic life will be improved if something 
can be done about this underrepresentation. All of these justifications must be examined 
carefully by the Department of Agriculture and the Attorney General in light of Adarand. 

11.4 Housing and Urban Development 

[TO BE DONE] 

11.5 Conclusions and recommendations 

11. 5. 1 Conclusions 

Apart from the principal areas discussed in earlier chapters, Congress has created a number of 
affirmative action measures scattered across the government in order to respond to problems of 
unequal opportunity and exclusion. Some of those sampled in this chapter have recently ended, 
or are scheduled to end soon. The recommendations below address others. 

11. 5.2 Recommendations: 

■ Fanning: Direct the Secretary of Agriculture to examine alternative policies to enhance the 
opportunities of minorities to remain or become farmers, without using inflexible preferences 
or set asides. In particular, the Department should consider whether a variety of outreach and 
affirmative action measures related to participation in land auctions and financial assistance 
for new operations, could replace the present system. 

■ Housing and Urban Development: Direct the Secretary of HUD to examine _ less restrictive 
means by which the Government National Mortgage Guarantee Association (GNMA) might 
effectively promote participation by minority and women-owned firms in the securitization 
transactions guaranteed through GNMA's Multiclass Securities Program. 

■ Generally: The President should direct all agency heads to establish a process to review the 
effectiveness and fairness of affirmative action programs on a continuing basis, using the 
principles described in this Report. 
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