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(continucd from page §)

instantly make them more cost-
effective (and competitive in the global
economy) whtle reducing legal costs.
You could even offer to certify lawyers
and law firms that have taken the
pledge. much the way some European
governments are now certifying com-
R;mics that have met Total Quality
Management (TQM) standards.

3. Call for every lawver 10 work 20
hours a year on pro bono projecis.
More imporiani, give this call 1o sacri-
fice some gli1z by building a monument
of soris on the grounds of the Supreme
Court building that lists the names ev-
ery year of every member of the bar
who fulfills the commiiment.

We nced these lawyers in all areas of
our system. You and Hillary probably
agree with me that they should be re-
quired to contribute as a condition of
getting a license to make a living off of
our system. But if pro bono is not going
to be made mandatory by the local of-
ficials who handout those licenses. you
can use your bully pulpit to inspire
thousands of lawyers to do more public
service.

You could even point to places and
projects as madels of the kind of com-
mitment we need. In Atlanta, for exam-
ple. 1,000 lawyers in prvate practice are
now involved in a pro bono project han-
dling criminal cases. They're proving
that civil lawyers, properly supervised
by pro bono criminal specialists, can
lruly make a difference. And they re get-
ting lots of satis faction out of the work to
boot

Again, our system for defending
(and prosecuting) indigents is awful,
which not only results in the not guilty
going unprotected, but alsoin the guilty
getting sweeter plea bargains than they
deserve. On the civil side the resources
available to the nonnch are even more
meager, making the idea of equal jus-
tice under the law a near-mockery for
the poor family about to be evicted or
the abused wife secking protection and
a divorce. A new president dedicated to
change and to being a “*different kind
of Democrat’” should cry out for un-
conventionalchange.

4. Backup these calls for change and
Jor sacrifice by refusing 10 let a single
Jederal aid dollar continue 10 go 10 any
aspect of any local criminal justice
system that does not meet new sian-
dards of productivity.

Thesc standards would not be mere
numerical benchmarks of cases pro-
cessed through the mill. but would be
sophisticated assessments of how well
resources are used and how well justice
is dispensed. Sure. they'd be hard to
define. and cynics will. therefore.
dismiss this plan as unrealistic. What's
truly unrealistic is what we're doing
today to the idca of the rule of law. New
York's performance that I obsened—
courts actually in session about four-
and-a-half hours aday—is not anaber-
ration. and it clearly mcets no decent
standard of productivity. [t just as
clearly makes any argument for aid to
that city and state to build new court-
rooms absurd.

5. Muke treating guns like cars an
earlylegislativeprionty.

You're on record favoring waiting
periods so that pcople who want to buy
gunscan be checked out for histories of
crime or tncntal disorder the way we
now make sure that pcople who want to
drive cars arc qualified. You should
rush ahead on this quickly. It's no
onger a divisive issue; police groups
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and hberals ahke now favor this kind of
moderate firearms control.

6. Speak up for luwvers and thewr
spectal role in our sociery. but also
urge legul reform, including an En-
glish Rule.

As a former state attorney gencral.
law professor, private lawyer. and
studentat alaw school (Yale) that wor-
rics more about public policy than
about narrow statutes, no one has to
convince you that the law and lawyers
are more often the solution than the
problem. And I know that you've got
more than enough people around you
who understand that the so-called liu-
gation crisis isn't what the conser-
vatives have made it out to be. (The
numbers aren't as horrendous as the
cliché-peddlers claim: besides, having a
*‘ensis” in which people are, in effect,

The evide nce of this kind of abuse ts
everywhere. (This summer Vew York
magazine published aprimer on whatto
doifyou expect to get fired: it blithely
but realistically instructed all women.
minoritics, and people over age 40 that
they prohably could sue or threaten to
suc and collect something for at least
the nuisance value of the potentialsuit. )
Abuses in these 1aws have long played
into the hands of those who opposed
what the laws were intended to achieve;
you're the perfect represcntative of those
who care enough about the pur?osc of
these laws to take the heat for fighting
to fix them.

All of which is a long way of sayving
that you should offend Ralph Nader
and a lot of other natural friends of
yours (and mine) and proposc a federal
English Rule that requires the loser to

You should offend Ralph Nader and
a lot of other natural friends of yours
(and mine) and propose a federal
English Rule that requires the
loser to pay the winner’s
legal fees in a civil suit.

overconfident about the ability of their
legal system to resolve their disputes
isn’t the worst thing in the world.) But
you must know. and Hillary—who's
done much more private practice and
has served on a bunch of corporate
boards—must know. that there's a lot
about lawyers and litigation that has to
be changed.

Indeed, the legal reform package
advocated by the Bush administration
probably got a bum rap because it was
fronted by Dan Quayle and became a
tool of one-sided business interests. It
was actually conceived mostly by So-
licitor General Kenncth Starr, a smant
non-kock who put his finger on a lot of
real problems.

For example. Starr may have gone

| too far in proposing that punitive dam-

agss be limited to the amount of com-
pensatory damages. but his overall idea
of hmiting punitive damages, which
you opposed during the campaign. is
not all bad. Specifically. his notion

| that judges be allowed to apply some

kind of reasonableness standard makes
sense.

More important. ask any of the lead-
crs of those growing small businesses
you like to point to in Arkansas and
they 1l tell you that the cost of being a
defendant in abusive suits arising from
completely necessary laws, such as
those having to do with race and sex
discrimination, is not only unfair but
often runs counter to the intention of
the laws. For example, some managers
might now hesitate to hire a minority
worker for fear of the incvitable suit
that some lawyer will be willing to bring
if the mincrity gets fired. no matter how
justified the firing. Fixing that would be
another exampk: of a change that often
helps both the poor (the probable minor-
iy who would mx get hired because of
the employver’s fear of even groundless
lawsuits) and the middle class (the prob-
ablc employer now victimized by such
groundless suits).

pay the winner's legal fees in a civil
suit. (You could call for federal legis-
lation to deal with federal litigation and
ask states to follow your lead.)

I'd tinker with the traditional English
Rule notion, however, by saying that
there wall be a presumption that the
loser will pay the winner but that the
judge can overrule the presumption.
Also, I'd limit legal fees paid back to
the winning defendant to S percent of
the amount claimed as damages in the
suit or (as Starr suggested) the amount
of the loser’s legal fees. whichever is
higher.

Finally. you should use your bully
pulpit (and the implicit power of ap-
pointment) to encourage judges to use
Rule 11 and other authority to level
heavy sanctions for litigation abuse
(Judges have been markedly inconsis-
tent in applying Rule I1. with some en-
ure circuits, such as the Ninth, being
notoriously weak-kneed.) Also. so that
Rule 11 effect gaes well beyond aone -
or two-thousand-dollar fine (typically
passed on to a client). you should urge
bar disciplinary pancls to make the as-
sessment of Rule 11 sanctions against a
lawyer automatic grounds for a disci-
plinary investigation.

7. Fix laws that lead 10 lingarion
abuse.

Yououghtto appointatask force that
will quickly review various laws and
have the guts to propose amendments to
streamlinc them and sharpen them to
climinate abuses. (For example. the
new Americans with Disabilities Act
is. as now written, alitigation Vietnam
about to happen.) I'd even pick Hillary
to run it: with her liberal credentials she
could make this her Nixon-gocs-to-
Chinaeffort.

8. Establish aforeign law corps.

Around the world. the rule of law,
both in terms of human rights and pri-
vate commcrce, is replacing state tyvr-
anny as the wave of the future. This
can. and should be, a uniquely Amen-

canexport. We shouldn't be ashirmed of
our law-based society. and vou vught to
make that clear at every opportunity.

So you ought to fund tor ask a con-
sormium of law firms to fund)a group of
several hundred lawyers who would
work at Pcace Corps-like wages to
help developing countries set up crim-
inal and civil law systems and to help
private lawyers build an economic
structure based on the protection of
private property. These would nat
simply be law professors helping to
write constitutions: they would be
practicing. get-their-hands-dirty law-
yers, who could work for newly priva-
tized businesses as well as national and
local governments, using skills typi-
cally for hirc only to blue<chip busi-
nesses. One of the major obstacles to
investment in places like Russia and
Eastern Europe (investment that could
help us as well as them) is the lack of
lawyers who can write and implement
contracts. environmental faw, intel-
lectualproperty law, and the like.

9 Use your execufive powers vis-d-
vis the law and litigation to heal divi-
sions.

One good example: For the same
reason (the appcarance of a partisan
payoff) that President Bush should nor
pardon Caspar Weinberger for his al-
leged involvement in an Irangate
cover-up, you should pardon him and
putthisissuc behindus.

An example of what not todo: Don "t
reignite the Clarence Thomas debate
by appointing the scantly qualified
Ania Hill to some imporiant position.
We might agree that Thomas should
not have been confirmed by the Scnate
even before Hill made her allegations.
let alone after: but unlike the American
Bar Association (which gave her an
award last summer at its convention in
a ceremony at which Hillary was the
headline speaker). you should not
come down one way or the other on the
unresolvable question of which of the
two committed perjury at Thomas's
confirmation hcarings by giving her a
job.

Similarly. you should retain more
thana few of the Bush admimistration’s
bestU.S. attorneys.

Of course. there are all kinds of more
conventional moves you need to make
to redcem the federal govermment as
the guardian of our rights and of the
rule of law. For starters. you needto set
an carly example and make your first
judiczl appointments the absolutely
best people around. But. again. to help
heal what divides us. you should choose
them without regard to whether they
have come from some idenufiable i1dco-
logical base or constituent group. You
also nced to make the Justice Depart-
ment more than a contradiction in
terms by filling it with people absessed
with justice and eager to reverse some
of its horrible current litigation pos-
tures (such as defending the gag rule on
abortion counscling at any federally
aided family planning services). And
you ought to take a look at some of the
more controversial federal law en-
forcement policies that clearly need
fixing (such as the mandatory scntenc-
ing guidelines critiqued by Stuart Tay-
loronthe opposite page).

I expect you 1l do most of this more
conventional stuff. What I'm hoping
for. though, ts that you 1l do more. That
youll be true to your campaign theme.
That youll lead a real call for real sac-
rifice. And for real change.
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