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SYLLABUS: 
[*1] 

1ST CASE of Level 1 printed in FULL format. 

OPINION OF THE OFFICE OF LEGAL COUNSEL 

AUTHORITY OF THE SPECIAL COUNSEL OF THE MERIT SYSTEMS 
PROTECTION BOARD TO LITIGATE AND SUBMIT LEGISLATION TO 

CONGRESS 

1984 OLC LEXIS 32; 8 Op. O.L.C. 39 

February 22, 1984 

NOTICE: THIS OPINION IS A PRELIMINARY VERSION AND HAS NOT 
BEEN RELEASED FOR PUBLICATION IN THE PERMANENT VOLUME. 

PAGE 47<2 

Congress may constitutionally authorize the Special Counsel of the Merit 
Systems Protection Board to conduct any litigation in which he is interested, 
except litigation in which the Special Counsel's position would be adverse to 
that taken by the United States in the same litigation. Such opposition would 
place the President in the untenable position of speaking with conflicting 
voices in the same lawsuit. In addition, because the Special Counsel is an 
Executive Branch officer subject to the supervision and control of the 
President, a grant by Congress to the Special Counsel of authority to submit 
legislative proposals directly to Congress without prior review by the President 
would raise serious separation of powers concerns. 

ADDRESSEE: 
MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE 

AFFAIRS 

OPINIONBY: SIMMS 

OPINION: 
This responds to your request for our views regarding the legislative 

recommendations of the Special Counsel of the Merit Systems Protection Board to 
permit the Special Counsel to "litigate before the courts on its behalf on any 
matter in which the Special Counsel has previously been involved," and 
empowering the Special Counsel to "submit directly to Congress any legislative 
(*2] recommendations that the Special Counsel deems necessary to further 
enhance the ability of the office to perform its duties under law." You 
indicated in your submission that your Office and the Civil Division are 
preparing a letter opposing such a grant of litigating authority to the Special 
Counsel. With respect to the Special Counsel's desire to submit legislative 
recommendations directly to Congress, you indicated that although you have been 
advised that the Office of Management and Budget (0MB) has secured the agreement 
of the Special Counsel to conform to the 0MB legislative clearance process, you 
seek our advice on the question whether Congress constitutionally may authorize 
the Special Counsel to submit legislation to Congress directly, without first 
securing the approval of 0MB, the legislative clearance office for the Executive 
Branch. 

As discussed further below, we conclude that, as a legal matter, Congress 
constitutionally may authorize the Special Counsel to conduct, or otherwise 
participate in, any litigation in which he is interested except litigation in 
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which he would be taking a position that is adverse to that taken by the United 
States in the same litigation; although, [*3] as you point out, there are 
numerous policy reasons for opposing such a grant of authority. In addition, we 
conclude that, because the Special Counsel is an Executive Branch officer 
subject to the supervision and control of the President, Congress may not grant 
him the authority to submit legislative proposals directly to Congress without 
prior review and clearance by the President, or other appropriate authority, 
without raising serious separation of powers concerns. 

I. Special Counsel as an Executive Officer 

We will preface our responses to the specific questions raised in your 
memorandum by first reviewing the history of the Civil Service Reform Act of 
1978, Pub. L. No. 95-454, 92 Stat. 1111, as it relates to the Special Counsel's 
status as an Executive Branch officer, including the concerns raised by the 
Department of Justice at the time of the Act's enactment. 

The Civil Service Reform Act of 1978 was enacted to update, overhaul and make 
more efficient the federal civil service system by: (1) codifying merit system 
principles and subjecting employees who commit prohibited personnel practices to 
disciplinary action; (2) providing new protections for employees who disclose 
illegal [*4] or improper Government conduct; (3) establishing a new 
performance appraisal system and a new standard for dismissal based on 
unacceptable performance; (4) streamlining the processes for dismissing and 
disciplining federal employees; and (5) abolishing the Civil Service Commission 
and establishing in its stead the Office of Personnel Management within the 
Executive Branch, and an "independent Merit Systems Protection Board and Special 
Counsel to adjudicate employee appeals and protect the merit system." s. Rep. 
No. 969, 95th Cong., 2d Sess. 2 (1978). See also H.R. Rep. No. 1717, 95th Cong., 
2d Sess. 1 (1978). 

The Act established the Merit Systems Protection Board as a bipartisan body 
of three members, to be appointed by the President with the consent of the 
Senate, and removable "only for inefficiency, of duty, or malfeasance in 
office." 5 U.S.C. @@ 1201, 1202. The Board is authorized to hear and adjudicate 
all matters within its jurisdiction, to enforce its orders against any federal 
agency or employee, to stay certain agency personnel actions, and to conduct 
special studies relating to the civil service and other merit systems within the 
Executive Branch and to issue reports [*5] thereon to the President and the 
Congress. Id. @ 1205(a). In addition, the Act provided for a Special Counsel to 
the Board, to be appointed by the President, with the consent of the Senate, for 
a term of five years, and removable by the President "only for inefficiency, 
neglect of duty, or malfeasance in office." Id. @ 1204. The Special Counsel's 
primary duties under the Act are to receive and investigate allegations of 
prohibited personnel practices, to participate in proceedings before the Board 
when such participation is warranted, and to submit an annual report to Congress 
on his activities, including "whatever recommendations for legislation or other 
action by Congress the Special C9unsel may deem appropriate." Id. @ 1206. 

Although the legislative history of the Act suggests that Congress intended 
both the MSPB dnd the Special Counsel to be independent of Presidential 
supervision and control, nl this Department advised both Congress and the 
President that the bill which ultimately was enacted contained several 
provisions which raised very serious constitutional concerns. Those concerns 
focused primarily on the Act's attempt to limit the President's power of 
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removal (*6) over the Special Counsel, whom, in view of his primarily 
prosecutive functions, this Office determined to be an Executive officer. 
Similarly, in the Department's comments to 0MB on the enrolled bill, we advised 
that Congress could not constitutionally limit the grounds for removal of the 
Special Counsel by the President. Thus, this Department has consistently taken 
the position, and we believe correctly, that although the Board may function as 
a quasi-adjudicative independent body, the Special Counsel is an Executive 
officer and as such is subject to the President's supervision and control. See 
also ''Presidential Appointees -- Removal Power," 2 Op. O.L.C. 120 (1978). 

nl See, e.g., s. Rep. No. 969, 95th Cong., 2d Sess. 28-29 (1978). 

II. Litigation Authority of the Special Counsel 

Under current law, the Special Counsel's litigating authority is limited to 
"interven(ing as a matter of right] or otherwise participating in any proceeding 
before the Merit Systems Protection Board." 5 u.s.c. @ 1206(i). We understand 
from your memorandum that the Special Counsel now seeks to expand this authority 
to permit him to "appear as counsel on behalf of any party in any civil action 
[*7] brought in connection with any function carried out by the Special 
Counsel pursuant to this title or any other provision of law and to initiate and 
prosecute on behalf of any party in any such case an appeal of the decision of 
any district court of the United States or the United States Claims Court in 
such case." n2 As you have indicated, this proposal would permit the Special 
Counsel to seek judicial review of final orders or decisions of the Merit 
Systems Protection Board, as well as to prosecute appeals of federal court 
decisions, arguably even in instances in which he was not a party to the 
proceedings before the Board. 

n2 This language is taken from the text of S. 1662, a bill reported by the 
Senate Committee on Government Affairs on July 21, 1983, to "amend title 5, 
United States Code, with respect to the authority of the Special Counsel of the 
Merit Systems Protection Board." Although you have advised us that the Special 
Counsel has submitted to the Committee an alternative to S. 1662, we believe 
that the comments in this memorandum will be equally applicable to the Special 
counsel's alternate proposal. 

As you are aware, this Administration, as a policy matter, has generally 
(*8) opposed any legislative proposal that would further erode the Attorney 
General's litigating authority under 28 u.s.c. @@ 516 & 519. This opposition, 
shared by previous Administrations, is grounded in the need for centralized 
control of all government litigation. Such control furthers a number of 
important policy goals, including the presentation of uniform positions on 
important legal issues, the selection of test cases that would produce results 
most favorable to governmental interests, more objective handling of cases by 
attorneys unaffected by an agency's narrower concerns, and the facilitation of 
Presidential supervision over Executive Branch policies implicated in government 
litigation. See generally "The Attorney General's Role as Chief Litigator for 
the United States," 6 Op. O.L.C. 47 (1982). Thus, there are numerous policy 
grounds on which to oppose a grant of litigating authority to the Special 
Counsel. 

With respect to the legal considerations relevant to the proposed 
legislation, an agency's authority to litigate independently of the Attorney 
General in any particular circumstance generally depends on whether such 
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authority is vested by statute in the agency. However, (*9] when the agency 
asserting such authority is an Executive Branch agency, constitutional issues 
arise if Congress has simultaneously vested litigating authority over the case 
in either the Attorney General or another Executive Branch officer. Those issues 
involve the President's authority to exercise supervisory control over his 
subordinates so that he may properly discharge his cons~itutional obligation to 
"take care that the laws be faithfully executed," U.S. Const. art. II, @ 3, and 
Congress' potential violation of the constitutional separation of powers by 
interfering with the President's exercise of that authority. See Humphrey's 
Executor v. United States, 295 U.S. 602 (1935); Myers v. United States, 272 U.S. 
52 (1926). 

Although the Special Counsel's legislative proposal defines his litigating 
authority so broadly as to provide no clear indication of the actual 
circumstances in which it could be exercised, we may assume that the Special 
counsel would seek to initiate, or otherwise participate in, litigation in which 
both independent and Executive Branch agencies would be defending themselves 
against allegations -of prohibited employment practices. In such circumstances, 
(*10] the litigating authority that would be vested in the Special Counsel 
pursuant to his proposal could not be construed constitutionally to place the 
President in the untenable position of speaking with two conflicting voices by 
both prosecuting and defending the same lawsuit. To permit otherwise would 
constitute an abdication by the President of his obligation to execute the laws 
faithfully, and would fall short of "that unitary and uniform execution of the 
laws which article 2 of the Constitution evidently contemplated in vesting 
general executive power in the President alone." Myers v. United States, 272 
U.S. at 125. n3 Thus, in litigation challenging the personnel practices of 
independent agencies, there would be no constitutional impediment to the Special 
Counsel's exercise of statutorily vested litigating authority so long as the 
Attorney General or any other duly authorized Executive Branch officer n4 has 
not taken a position in the litigation on behalf of the United States that would 
be inconsistent with what the Special Counsel seeks to present. •'In litigation 
involving Executive Branch agencies, the Special Counsel's litigating authority 
would necessarily be limited (*11] to the presentation of views which would 
not conflict with those presented on behalf of the agency. 

n3 See also "Litigation Authority of the Equal Employment Opportunity 
Commission in Title VII Suits Against State and Local Governmental Entities," 7 
Op. O.L.C. (1983). 

n4 Although the Attorney General is the chief legal officer for the United 
States, see 28 u.s.c. @@ 516 & 519, there are circumstances in which other 
Executive Branch officers, subject to the supervision and control of the 
President, are authorized by statute to represent the United States in 
litigation. See, e.g., 29 U.S.C. @ 663 (granting the Solicitor of Labor 
authority to bring actions under the Occupational Safety and Health Act of 1970, 
''subject to the direction and control of the Attorney General"); 49 U.S.C. @ 
1810(b) (granting the Secretary of Transportation authority to litigate imminent 
hazards under the Hazardous Materials Transportation Act, or upon his request 
the Attorney General shall do so); 28 U.S.C. @ 2348 (granting certain Executive 
BraHch agencies the authority to appear th~uugh their own counsel in proceedings 
to review orders, although the Attorney General "is responsible for and has 
control of the interests of the Government in all court proceedings under the 
Act."). See generally Report of the Attorney General's Task Force on Litigating 
Authority (Oct. 28, 1982). [*12] 
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Nor may Congress authorize the Special Counsel to do otherwise. To permit 
Congress to do so would vest an essentially executive function, performed by a 
subordinate of the President, outside of the President's control, and thereby 
undermine the President's authority to control subordinate officers and the 
affairs of the Executive Branch. In short, to allow Congress to vest 
simultaneously litigating authority over the same case in two or more 
subordinates of the President would constitute an unconstitutional interference 
by the Legislative Branch with Executive process, a clear violation of the 
separation of powers. See Humphrey's Executor v. United States, 295 U.S. at 629; 
Myers v. United States, 272 U.S. at 164. n5 

n5 An additional impediment to the Special Counsel's exercise of litigating 
authority in litigation involving Executive Branch agencies is@ 1-402 of 
Executive Order 12146, reprinted in 28 U.S.C. @ 509 note, pursuant to which the 
President, in the exercise of his constitutional authority over his 
subordinates, has required Executive agencies "whose heads serve at the pleasure 
of the President" and which are unable to resolve legal disputes among 
themselves to "submit the dispute to the Attorney General prior to proceeding in 
any court" (emphasis added). (*13] 

III. Authority of the Special Counsel to Submit Legislative Proposals 
Directly to Congress 

As noted in your submission, the Special Counsel has proposed legislation 
authorizing him to submit directly to Congress legislative recommendations that 
he "deems necessary to further enhance the ability of the office to perform its 
duties." n6 As discussed further below, we believe that such a statutory grant 
of authority to an Executive Branch officer, if construed to require concurrent 
transmittals that would preclude Presidential review of the proposed legislative 
recommendations prior to their submission to Congress, would constitute an 
unconstitutional intrusion by the Legislative Branch into the President's 
exclusive domain of supervisory authority over subordinate officials in the 
performance of their executive functions. n7 

n6 The proposal outlined in S. 1662 contains a concurrent reporting 
requirement: 

Each year, the Special Counsel shall prepare and submit to the President and, 
at the same time, to the appropriate committees of the Congress, a statement 
specifying estimates of expenditures and proposed appropriations for the Office 
of the Special Counsel for the fiscal year beginning on October 1 of the next 
succeeding calendar year after the calendar year in which the statement is 
submitted and the 4 fiscal years after that fiscal year. 

* * * 

Whenever the Special Counsel considers it appropriate to make recommendations 
for legislation relating to any function of the Special Counsel provided by this 
title in addition to the recommendations for legislation set forth in the latest 
annual report submitted pursuant to subsection (m) of[@ 1206], the Special 
~0unsel shall submit the recommendation~ to the President and, at the same time, 
to each House of Congress. 

Section 1206(m) requires the Special Counsel to submit an annual report to 
congress on his activities, "including the number, types, and disposition of 
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allegations of prohibited personnel practices filed with it, investigations 
conducted by it, and actions initiated by it before the Board, as well as a 
description of the recommendations and reports made by it to other agencies 
pursuant to this section and the actions taken by the agencies as a result of 
the reports or recommendations." In addition, the report "shall include whatever 
recommendations for legislation or other action by Congress the Special Counsel 
may deem appropriate." 

Although the Department, to our knowledge, heretofore has not had occasion to 
construe this particular provision, we have construed similar provisions in the 
past to avoid impinging on the constitutional prerogatives of the Executive. 
See, e.g., Statement of Attorney General Elliot Richardson (June 1973) 
(construing 5 u.s.c. @ 2954, which requires Executive agencies to submit to the 
House or Senate Committees on Government Operations "any information requested 
of it relating to any matter within the jurisdiction of the committee," to grant 
to the pertinent committees access to only type of information that 
traditionally has been made available to Congress and that is not subject to 
valid claims of executive privilege); "Constitutionality of Statute Requiring 
Executive Agency to Report Directly to Congress," 6 Op. O.L.C. 632 (1982) 
(construing@ 506(f) of the Tax Equity and Fiscal Responsibility Act of 1982, 
Pub. L. No. 97-248, 96 Stat. 324, 677, which requires the Administrator to 
transmit certain budget information and legislative recommendations directly to 
Congress concurrently with their transmission to the Secretary of 
Transportation, the President or 0MB, to require that only "final" budget 
information and legislative recommendations be sent, i.e., information that has 
been reviewed and approved by appropriate senior officials). 

Thus, we would construe the Special Counsel's existing authority pursuant to 
@ 1206(m) to require him to submit only such information and legislative 
recommendations as have been cleared for transmittal by 0MB, or other 
appropriate reviewing authorities. (*14] 

n7 Of course, if such legislation were enacted, we would avoid the 
constitutional issue if possible, see United States v. Rumely, 345 U.S. 41, 45 
(1956), by construing it as we do@ 1206(m), to authorize the Special Counsel to 
submit only "final" recommendations to Congress, i.e., those recommendations 
which have been reviewed and approved by appropriate senior officials in the 
Executive Branch. See also 6 Op. O.L.C. 632, supra. 

The separation of powers principle is rooted in the Constitution's division 
of the Government into three separate Branches and the assignment of specific 
functions thereto. Article II vests the whole of the executive power in the 
President, charging him, inter alia, to "take Care that the Laws be faithfully 
executed." U.S. Const. art. II, @ 3. This means that the President must possess 
"exclusive and illimitable power" over his subordinates as they assist him in 
discharging his constitutional obligation to execute the laws faithfully, 
unencumbered by interference from the coordinate Branches: 

The fundamental necessity of maintaining each of the three general departments 
of government entirely free from the control or coercive [*15] influencP-, 
direct or indirect, of either of ~.1e others, has often been stressed and is 
hardly open to serious question. So much is implied in the very fact of the 
separation of the powers of these departments by the Constitution; and in the 
rule which recognizes their essential co-equality. The sound application of a 
principle that makes one master in his own house precludes him from imposing 
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his control in the House of another who is master there. 

PAGE 8 

Humphrey's Executor v. United States, 295 U.S. at 629-30. Although the rigid 
separation of powers standard first articulated in Humphrey's Executor has been 
viewed as more flexible in subsequent decisions by the Court, in each subsequent 
articulation remains the core concern that the President retain effective 
control over all matters within the Executive Branch in order to discharge 
properly his constitutional obligation faithfully to execute the laws. In 
Buckley v. Valeo, 424 U.S. 1 (1976}, the Court recognized that "a hermetic 
sealing off of the three branches of Government from one another would preclude 
the establishment of a Nation capable of governing itself effectively," but it 
emphasized that there was a [*16) "common ground in the recognition of the 
intent of the Framers that the powers of the three great branches of the 
National Government be largely separate from one another." 424 U.S. at 120-21. 
The Court further declared that it "has not hesitated to enforce the principle 
of separation of powers embodied in the Constitution when its application has 
proved necessary for the decision of cases or controversies properly before it." 
Id. at 123. Most recently, the Court stated in Nixon v. Administrator of General 
Services, 433 U.S. 425, 443 {1977}, that congressional enactments may not 
interfere with the Executive process unless such interference is "justified by 
an overriding need to promote objectives within the constitutional authority of 
Congress." See generally 6 Op. O.L.C. 632, supra. 

Under the above standards, we believe that to permit Congress to authorize or 
require an Executive Branch officer to submit budget information and legislative 
recommendations directly to Congress, prior to their being reviewed and cleared 
by the President or another appropriate reviewing official, would constitute 
precisely the kind of interference in the affairs of one Branch by a [*17) 
coordinate Branch which the separation of powers is intended to prevent. 

The Special Counsel's proposal would severely impair the President's ability 
to perform his constitutional obligation to "recommend to [Congress') 
Consideration such Measures as he shall judge necessary and expedient." U.S. 
Const. art. II, @ 3. As the President's subordinate, the Special Counsel is 
obligated to make his recommendations to the President, so that the President, 
on behalf of the Executive Branch, may judge which are "necessary and 
expedient," and thus should not interdict the process by making individual 
recommendations directly to Congress. For Congress to require the Special 
Counsel to report to it directly without such review would constitute a grave 
interference with the President's performance of his constitutional obligation, 
as well as "irreparably damage, if not destroy, the normal exchange of views 
between agency heads and the President (through 0MB} before budget submissions 
and legislative recommendations are finally approved." 6 Op. O.L.C. at 641. na 

na In addition, such an interdiction regarding budget information would 
violate the process through which the President exercises his constitutional 
authority to supervise the affairs of the Executive Branch in the performance of 
his statutory obligation under 31 u.s.c. @@ 1104 et seq. to transmit an annual 
budget to Congress. The President has required all budget submissions to be 
reviewed by 0MB, and 0MB Circular No. A-10 requires that 

the confidential nature of agency submissions, requests, recommendations, 
supporting materials and similar communications should be maintained, because 
these documents are an integral part of the decisionmaking process by which the 
President resolves budget issues and develops recommendations to the Congress 
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.... Budgetary materials should not be disclosed in any form prior to 
transmittal by the President of the material to which it pertains. The head of 
each agency is responsible for preventing premature disclosures of this 
budgetary information. 
[*18) 

By contrast, the Special Counsel has not articulated an "overriding need [of 
Congress) to promote objectives within the constitutional authority of 
Congress," to justify such a significant intrusion into the Executive process 
and the President's ability to supervise and control his subordinates. Nixon v. 
Administrator of General Services, 433 U.S. at 443. Presumably, the "need" is a 
strong desire on the part of Congress to be able to evaluate the Special 
Counsel's performance of his functions and to seek the Special Counsel's 
assistance in developing legislation which would enhance his performance of 
those functions. However, in view of the fact that such information may be 
obtained from the Special Counsel after review by appropriate Executive Branch 
officials and be no less valuable to Congress, the "need'' can scarcely be 
considered "overriding." 

Although we not know the precise formulation of this provision in the Special 
Counsel's "alternative" proposal, this Office has analyzed similar provisions in 
the past and has found that, if construed literally, they would 
unconstitutionally infringe the separation of powers. In 1977, the Office 
commented on a bill that would establish [*19) Offices of Inspectors General 
in various Executive Branch agencies, and require the Inspectors General to 
submit certain information directly to Congress without clearance or approval by 
appropriate authorities. We stated that the bill would 

make the Inspectors General subject to divided and possibly inconsistent 
obligations to the executive and legislative branches, in violation of the 
doctrine of separation of powers. In particular, the Inspector General's 
obligation to keep Congress fully and currently informed, taken -with the 
mandatory requirement that he provide any additional information or documents 
requested by Congress, and the condition that his reports be transmitted to 
Congress without executive branch clearance or approval, are inconsistent with 
his status as an officer in the executive branch, reporting to and under the 
general supervision of the head of the agency. Article II vests that executive 
power of the United States in the President. This includes general 
administrative control over those executing the laws. See, Myers v. United 
States, 272 U.S. 52, 163-164 (1926). The President's power of control extends to 
the entire executive branch, and includes [*20] the right to coordinate and 
supervise all replies and comments from the executive branch to Congress. See, 
Congress Construction Corp. v. United States, 314 F.2d 527, 530 532 (Ct. Cl. 
1963). 

"Inspector General Legislation," 1 Op. O.L.C. 16, 17 (1977). More recently, we 
advised that a provision requiring the Federal Aviation Administrator to 
transmit certain budget information and legislative recommendations directly to 
Congress at the same time that they are transmitted to the Secretary of 
Transportation, the President, or 0MB would, if construed liter.ally, 
unconstitutionally interfere with the Executive process and thereby violate the 
separation of powers. See 6 Op. O.L.C. 632, supra. 

As we have concluded in the past, we now conclude that the Special Counsel's 
proposal, which would require an Executive Branch officer, the Special 
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Counsel, to submit confidential or deliberative information directly to Congress 
without providing an opportunity for review by a superior Executive officer, 
would interfere unduly with the President's authority to supervise and control 
the affairs of the Executive Branch. Such legislation would effectively sever 
the Special Counsel (*21] from his superiors within the Executive Branch with 
respect to the areas of his responsibility on which he reports, and thereby make 
him an "independent agency reporting both to Congress and to the President." We 
believe that Congress' perceived "need" to receive legislative recommendations 
and other information directly from the Special Counsel without their first 
having been reviewed by his superiors within the Executive Branch cannot justify 
the infringement of the separation of powers principle that would necessarily 
result from such legislation. 

Conclusion 

In conclusion, we believe that the Department should continue to oppose the 
grant of litigating authority to the Special Counsel on policy grounds, and to 
raise the constitutional grounds discussed above where appropriate. In addition, 
we believe that the submission of legislative recommendations and other 
information by the Special Counsel directly to Congress, without prior review by 
appropriate Executive Branch officials, would violate the constitutional 
separation of powers by interfering with the Executive's ability to supervise 
and control his subordinates in the performance of their executive functions. 
Accordingly, [*22] we believe thats. 1662, and the Special counsel's 
"alternative" proposal, should be opposed, and that he should be advised that, 
as an Executive Branch officer, his direct submissions to Congress are 
unauthorized. 

Larry L. Simms 

Deputy Assistant Attorney General 

Office of Legal Counsel 
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"LABOR STANDARDS ENFORCEMENT 
"In order to assure coordination of administration and con­

sistency of enforcement of the labor standards provisions of 
each of the following Acts by the Federal agencies responsi­
ble for the administration thereof, the Secretary of Labor 
shall prescribe appropriate standards, regulations, and pro­
cedures, which shall be observed by these agencies, and cause 
to be made by the Department of Labor such investigations, 
with respect to compliance with and enforcement of such 
labor standards, as he deems desirable, namely: (a) The Act 
of March 3, 1931 (46 Stat. 1494, ch. 411), as amended; (b) 
the Act of June 13, 1934 ( 48 Stat. 948, ch. 482) ; ( c) the 
Act of August 1, 1892 (27 Stat. 340, ch. 352), as amended; 
(d) the Act of June 19, 1912 (37 Stat. 137, ch. 174) as 
amended; ( e) the Act of June 3, 1939 ( 53 Stat. 804, ch. 175), 
as amended; (f) the Act of August 13, 1946 (60 Stat. 1040, 
ch. 958); (g) the Act of May 13, 1946 (60 Stat. 170, ch. 251, 
as amended; and (h) the Act of July 15, 1949, ch. 338, 
Public Law 171, 81st Congress, first session." 

MUTUAL SECURITY PROGRA:\I-CUTOFF OF FUNDS FROM 
OFFICE OF INSPECTOR GEXERAL AND COMPTROLLER 

Section 533A(d) of the Mutual Security Act of 1954 added by sec­
tion 401 (h) of the Mutual Security Act of 1959 (73 Stat. 253), which 
directs that the expenses of the Office of the Inspector General and 
Comptroller with respect to programs under the Mutual Security 
Act be charged to the appropriations made to carry out such pro­
grams, provided that all documents, reports, and other materials 
relating to the operations and activities of that Office are furnished 
upon request to the General Accounting Office, or to any appropriate 
congressional committee or duly authorized subcommittee, does not 
authorize the funds of the Office of the Inspector General and 
Comptroller to be cut off because of the failure of the State Depart­
ment to furnish certain documents relating to that Office to a con­
gressional subcommittee, if the President has issued a certificate 
pursuant to section 101 ( d) .of the Mutual Security and Related 
Agencies Appropriation Act, 1961 ( 74 Stat. 778) , to the' effect that 
he has forbidden the production of those documents and states his 
reasons for so doing. A contrary conclusion reached by the Comp­
troller General is incorrect, and, therefore, funds continue to be 
available as heretofore for the Office of the Inspector General and 
Comptroller. 

The proviso in section 533A ( d) does not expressly authorize the funds 
of the Office of the Inspector General and Comptroller to be cut 
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Finally, the construction which the Comptroller General 
gives to the proviso of section 533A(d) of the Mutual Secu­
rity Act of 1954, must be rejected because it is inconsistent 
with the familiar rule that courts will adopt an interpreta­
tion of a Federal statute which will avoid constitutional 
questions rather than one which raises serious constitutional 
doubts. 31 In my opinion, thei nferpretation which the Comp­
trolleT 6-eneTal places upon the proviso oes not merely raise 
constitutional doubts ; inter reted to reach the documents 
here • wolved the proviso is unconstitutional.32 

That the papers and documents requested are of a char­
acter long protected by the Executive privilege in the ad­
ministration of our Government can scarcely be denied. 
Thus, as you have certified, a number of documents contain 
investigative matter from confidential sources some of which 
is unsubstantiated, and disclosure of these "would be unfair 
to the individuals concerned and tend to impair the ability 
of the Executive to conduct effective investigations." 

Here then we have an express certification by the Presi­
dent, personally, in exercise of his long-honored Executive 
privilege that disclosure of the papers requested would be 
contrary to the public interest. The Comptroller General 
in effect says, however, that his construction of the statute 
cannot be governed by the consequence that grave constitu­
tional questions may arise because of it. The fallacy of this.• 
view is that it imputes an intention to Congress which in fact 
Congress attempted to avoid and which as a matter of sound 
precedent, courts generally are unwilling to accept. At the 
very least to adopt the Comptroller General's construction 
of the proviso raises grave constitutional problems under the 
separation-of-powers doctrine. 

The congressional power of investigation is, of course, 
broad. Nevertheless it has limitations, one of which is based 
upon the doctrine of separation of powers inherent in our 
Constitution. Speaking for the majority of the Court in 

., See e.g. United States v. Rumely, 345 U.S. 41, 45; Buttjleld v. Stranahan, 
192 U.S. 470, 492. ' 

•• In view of the conclusion reached earlier In this opinion that the construc­
tion given section 533A(d) by the Comptroller General Is Incorrect, there Is 
no occasion to consider any problem of severablllty which may be Involved In 
the constitutional aspects of the question. 
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SYLLABUS: 
[*1] 

1ST CASE of Level 1 printed in FULL format. 

OPINION OF THE OFFICE OF LEGAL COUNSEL r 5e,,_ 61 il 
AUTHORITY OF THE SPECIAL COUNSEL OF THE MERIT SYSTEMS j 
PROTECTION BOARD TO LITIGATE AND SUBMIT LEGISLATION TO 

CONGRESS 

1984 OLC LEXIS 32; 8 Op. O.L.C. 39 

February 22, 1984 

NOTICE: THIS OPINION IS A PRELIMINARY VERSION AND HAS NOT 
BEEN RELEASED FOR PUBLICATION IN THE PERMANENT VOLUME. 

Congress may constitutionally authorize the Special Counsel of the Merit 
Systems Protection Board to conduct any litigation in which he is interested, 
except litigation in which the Special Counsel's position would be adverse to 
that taken by the United States in the same litigation. Such opposition would 
place the President in the untenable position of speaking with conflicting 
voices in the same lawsuit. In addition, because the Special Counsel is an 
Executive Branch officer subject to the supervision and control of the 
President, a grant by Congress to the Special Counsel of authority to submit 
legislative proposals directly to Congress without prior review by the President 
would raise serious separation of powers concerns. 

ADDRESSEE: 
MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE 

AFFAIRS 

OPINIONBY: SIMMS 

OPINION: 
This responds to your request for our views regarding the legislative 

recommendations of the Special Counsel of the Merit Systems Protection Board to 
permit the Special Counsel to "litigate before the courts on its behalf on any 
matter in which the Special Counsel has previously been involved," and 
empowering the Special Counsel to "submit directly to Congress any legislative 
(*2] recommendations that the Special Counsel deems necessary to further 
enhance the ability of the office to perform its duties under law." You 
indicated in your submission that your Office and the Civil Division are 
preparing a letter opposing such a grant of litigating authority to the Special 
Counsel. With respect to the Special Counsel's desire to submit legislative 
recommendations directly to Congress, you indicated that although you have been 
advised that the Office of Management and Budget (0MB) has secured the agreement 
of the Special Counsel to conform to the 0MB legislative clearance process, you 
seek our advice on the question whether Congress constitutionally may authorize 
the Special Counsel to submit legislation to Congress directly, without first 
securing the approval of 0MB, the legislative clearance office for the Executive 
Branch. 

As discussed further below, we conclude that, as a legal matter, Congress 
constitutionally may authorize the Special Counsel to conduct, or otherwise 
participate in, any litigation in which he is interested except litigation in 
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which he would be taking a position that is adverse to that taken by the United 
States in the same litigation; although, [*3] as you point out, there are 
numerous policy reasons for opposing such a grant of authority. In addition, we 
conclude that, because the Special Counsel is an Executive Branch officer 
subject to the supervision and control of the President, Congress may not grant 
him the authority to submit legislative proposals directly to Congress without 
prior review and clearance by the President, or other appropriate authority, 
without raising serious separation of powers concerns. 

I. Special Counsel as an Executive Officer 

We will preface our responses to the specific questions raised in your 
memorandum by first reviewing the history of the Civil Service Reform Act of 
1978, Pub. L. No. 95-454, 92 Stat. 1111, as it relates to the Special Counsel's 
status as an Executive Branch officer, including the concerns raised by the 
Department of Justice at the time of the Act's enactment. 

The civil Service Reform Act of 1978 was enacted to update, overhaul and make 
more efficient the federal civil service system by: (1) codifying merit system 
principles and subjecting employees who commit prohibited personnel practices to 
disciplinary action; (2) providing new protections for employees who disclose 
illegal [*4] or improper Government conduct; (3) establishing a new 
performance appraisal system and a new standard for dismissal based on 
unacceptable performance; (4) streamlining the processes for dismissing and 
disciplining federal employees; and (5) abolishing the Civil Service Commission 
and establishing in its stead the Office of Personnel Management within the 
Executive Branch, and an "independent Merit Systems Protection Board and Special 
Counsel to adjudicate employee appeals and protect the merit system." s. Rep. 
No. 969, 95th Cong., 2d Sess. 2 (1978). See also H.R. Rep. No. 1717, 95th Cong., 
2d Sess. 1 (1978). 

The Act established the Merit Systems Protection Board as a bipartisan body 
of three members, to be appointed by the President with the consent of the 
Senate, and removable "only for inefficiency, of duty, or malfeasance in 
office." 5 u.s.c. @@ 1201, 1202. The Board is authorized to hear and adjudicate 
all matters within its jurisdiction, to enforce its orders against any federal 
agency or employee, to stay certain agency personnel actions, and to conduct 
special studies relating to the civil service and other merit systems within the 
Executive Branch and to issue reports [*5] thereon to the President and the 
Congress. Id. @ 1205(a). In addition, the Act provided for a Special Counsel to 
the Board, to be appointed by the President, with the consent of the Senate, for 
a term of five years, and removable by the President "only for inefficiency, 
neglect of duty, or malfeasance in office." Id. @ 1204. The Special Counsel's 
primary duties under the Act are to receive and investigate allegations of 
prohibited personnel practices, to participate in proceedings before the Board 
when such participation is warranted, and to submit an annual report to Congress 
on his activities, including "whatever recommendations for legislation or other 
action by Congress the Special Counsel may deem appropriate." Id. @ 1206. 

Although the legislative history of the Act suggests that Congress intended 
both the MSPB and the Special Counsel to be independent of Presidential 
supervision and control, nl this Department advised both Congress and the 
President that the bill which ultimately was enacted contained several 
provisions which raised very serious constitutional concerns. Those concerns 
focused primarily on the Act's attempt to limit the President's power of 
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removal [*6] over the Special Counsel, whom, in view of his primarily 
prosecutive functions, this Office determined to be an Executive officer. 
Similarly, in the Department's comments to 0MB on the enrolled bill, we advised 
that Congress could not constitutionally limit the grounds for removal of the 
Special Counsel by the President. Thus, this Department has consistently taken 
the position, and we believe correctly, that although the Board may function as 
a quasi-adjudicative independent body, the Special Counsel is an Executive 
officer and as such is subject to the President's supervision and control. See 
also ''Presidential Appointees -- Removal Power," 2 Op. O.L.C. 120 (1978). 

nl See, e.g., S. Rep. No. 969, 95th Cong., 2d Sess. 28-29 (1978). 

II. Litigation Authority of the Special Counsel 

Under current law, the Special Counsel's litigating authority is limited to 
"interven(ing as a matter of right] or otherwise participating in any proceeding 
before the Merit Systems Protection Board." 5 u.s.c. @ 1206(i). We understand 
from your memorandum that the Special Counsel now seeks to expand this authority 
to permit him to "appear as counsel on behalf of any party in any civil action 
(*7] brought in connection with any function carried out by the Special 
Counsel pursuant to this title or any other provision of law and to initiate and 
prosecute on behalf of any party in any such case an appeal of the decision of 
any district court of the United States or the United States Claims Court in 
such case." n2 As you have indicated, this proposal would permit the Special 
Counsel to seek judicial review of final orders or decisions of the Merit 
Systems Protection Board, as well as to prosecute appeals of federal court 
decisions, arguably even in instances in which he was not a party to the 
proceedings before the Board. 

n2 This language is taken from the text of S. 1662, a bill reported by the 
Senate Committee on Government Affairs on July 21, 1983, to "amend title 5, 
United States Code, with respect to the authority of the Special Counsel of the 
Merit Systems Protection Board." Although you have advised us that the Special 
Counsel has submitted to the Committee an alternative to s. 1662, we believe 
that the comments in this memorandum will be equally applicable to the Special 
Counsel's alternate proposal. 

As you are aware, this Administration, as a policy matter, has generally 
(*8] opposed any legislative proposal that would further erode the Attorney 
General's litigating authority under 28 u.s.c. @@ 516 & 519. This opposition, 
shared by previous Administrations, is grounded in the need for centralized 
control of all government litigation. Such control furthers a number of 
important policy goals, including the presentation of uniform positions on 
important legal issues, the selection of test cases that would produce results 
most favorable to governmental interests, more objective handling of cases by 
attorneys unaffected by an agency's narrower concerns, and the facilitation of 
Presidential supervision over Executive Branch policies implicated in government 
litigation. See generally "The Attorney General's Role as Chief Litigator for 
the United States," 6 Op. O.L.C. 47 (1982). Thus, there are numerous policy 
grounds on which to oppose a grant of litigating authority to the Special 
Counsel. 

With respect to the legal considerations relevant to the proposed 
legislation, an agency's authority to litigate independently of the Attorney 
General in any particular circumstance generally depends on whether such 
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authority is vested by statute in the agency. However, [*9) when the agency 
asserting such authority is an Executive Branch agency, constitutional issues 
arise if Congress has simultaneously vested litigating authority over the case 
in either the Attorney General or another Executive Branch officer. Those issues 
involve the President's authority to exercise supervisory control over his 
subordinates so that he may properly discharge his cons~itutional obligation to 
"take care that the laws be faithfully executed," U.S. Const. art. II, @ 3, and 
Congress' potential violation of the constitutional separation of powers by 
interfering with the President's exercise of that authority. See Humphrey's 
Executor v. United States, 295 U.S. 602 (1935); Myers v. United States, 272 U.S. 
52 (1926). 

Although the Special Counsel's legislative proposal defines his litigating 
authority so broadly as to provide no clear indication of the actual 
circumstances in which it could be exercised, we may assume that the Special 
Counsel would seek to initiate, or otherwise participate in, litigation in which 
both independent and Executive Branch agencies would be defending themselves 
against allegations of prohibited employment practices. In such circumstances, 
[*10] the litigating authority that would be vested in the Special Counsel 
pursuant to his proposal could not be construed constitutionally to place the 
President in the untenable position of speaking with two conflicting voices by 
both prosecuting and defending the same lawsuit. To permit otherwise would 
constitute an abdication by the President of his obligation to execute the laws 
faithfully, and would fall short of "that unitary and uniform execution of the 
laws which article 2 of the Constitution evidently contemplated in vesting 
general executive power in the President alone." Myers v. United States, 272 
U.S. at 125. n3 Thus, in litigation challenging the personnel practices of 
independent agencies, there would be no constitutional impediment to the Special 
Counsel's exercise of statutorily vested litigating authority so long as the 
Attorney General or any other duly authorized Executive Branch officer n4 has 
not taken a position in the litigation on behalf of the United States that would 
be inconsistent with what the Special Counsel seeks to present. In litigation 
involving Executive Branch agencies, the Special Counsel's litigating authority 
would necessarily be limited [*11) to the presentation of views which would 
not conflict with those presented on behalf of the agency. 

n3 See also "Litigation Authority of the Equal Employment Opportunity 
Commission in Title VII Suits Against State and Local Governmental Entities," 7 
Op. O.L.C. _ (1983). 

n4 Although the Attorney General is the chief legal officer for the United 
States, see 28 U.S.C. @@ 516 & 519, there are circumstances in which other 
Executive Branch officers, subject to the supervision and control of the 
President, are authorized by statute to represent the United States in 
litigation. See, e.g., 29 u.s.c. @ 663 (granting the Solicitor of Labor 
authority to bring actions under the Occupational Safety and Health Act of 1970, 
"subject to the direction and control of the Attorney General"); 49 U.S.C. @ 
1810(b) (granting the Secretary of Transportation authority to litigate imminent 
hazards under the Hazardous Materials Transportation Act, or upon his request 
the Attorney General shall do so); 28 U.S.C. @ 2348 (granting certain Executive 
Branch agencies the authority to appear through their own counsel in proceedings 
to review orders, although the Attorney General "is responsible for and has 
control of the interests of the Government in all court proceedings under the 
Act."). See generally Report of the Attorney General's Task Force on Litigating 
Authority (Oct. 28, 1982) . [ *12] 
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Nor may Congress authorize the Special Counsel to do otherwise. To permit 
Congress to do so would vest an essentially executive function, performed by a 
subordinate of the President, outside of the President's control, and thereby 
undermine the President's authority to control subordinate officers and the 
affairs of the Executive Branch. In short, to allow Congress to vest 
simultaneously litigating authority over the same case in two or more 
subordinates of the President would constitute an unconstitutional interference 
by the Legislative Branch with Executive process, a clear violation of the 
separation of powers. See Humphrey's Executor v. United States, 295 U.S. at 629; 
Myers v. United States, 272 U.S. at 164. n5 

n5 An additional impediment to the Special Counsel's exercise of litigating 
authority in litigation involving Executive Branch agencies is@ 1-402 of 
Executive Order 12146, reprinted in 28 u.s.c. @ 509 note, pursuant to which the 
President, in the exercise of his constitutional authority over his 
subordinates, has required Executive agencies "whose heads serve at the pleasure 
of the President" and which are unable to resolve legal disputes among 
themselves to "submit the dispute to the Attorney General prior to proceeding in 
any court" (emphasis added). [ *13 ] 

III. Authority of the Special Counsel to Submit Legislative Proposals 
Directly to Congress 

As noted in your submission, the Special Counsel has proposed legislation 
authorizing him to submit directly to Congress legislative recommendations that 
he "deems necessary to further enhance the ability of the office to perform its 
duties . " n6 As discussed further below, we believe that such a statutory grant 
of authority to an Executive Branch officer, if construed to require concurrent 
transmittals that would preclude Presidential review of the proposed legislative 
recommendations prior to their submission to Congress, would constitute an 
unconstitutional intrusion by the Legislative Branch into the President's 
exclusive domain of supervisory authority over subordinate officials in the 
performance of their execut i ve functions. n7 

n6 The proposal outlined in S. 1662 contains a concurrent reporting 
requirement: 

Each year, the Special Counsel shall prepare and submit to the President and, 
at the same time, to the appropriate committees of the Congress, a statement 
specifying estimates of expenditures and proposed appropriations for the Office 
of the Special Counsel for the fiscal year beginning on October 1 of the next 
succeeding calendar year after the calendar year in which the statement is 
submitted and the 4 fiscal years after that fiscal year. 

* * * 

Whenever the Special Counsel considers it appropriate to make recommendations 
for legislation relating to any function of the Special Counsel provided by this 
title in addition to the recommendations for legislation set forth in the latest 
annual report submitted pursuant to subsection (m} of[@ 1206], the Special 
Counsel shall submit the recommendations to the President and, at the same time, 
to each House of Congress. 

Section 1206(m) requires the Special Counsel to submit an annual report to 
Congress on his activities, "including the number, types, and disposition of 



PAGE 7 
1984 OLC LEXIS 32, *13; 8 Op. O.L.C. 39 

allegations of prohibited personnel practices filed with it, investigations 
conducted by it, and actions initiated by it before the Board, as well as a 
description of the recommendations and reports made by it to other agencies 
pursuant to this section and the actions taken by the agencies as a result of 
the reports or recommendations." In addition, the report "shall include whatever 
recommendations for legislation or other action by Congress the Special Counsel 
may deem appropriate." 

Although the Department, to our knowledge, heretofore has not had occasion to 
construe this particular provision , we have c onstrued similar provisions in the 
past to avoid impinging on the constitutional prerogatives of the Executive. 
See, e.g., Statement of Attorney General Elliot Richardson (June 1973) 
(construing 5 U.S.C. @ 2954, which requires Executive agencies to submit to the 
House or Senate Committees on Government Operations "any information requested 
of it relating to any matter within the jurisdiction of the committee , " t o grant 
to the pertinent committees access to only type of information that 
traditionally has been made available to Congress and that is not subject t o 
valid claims of executive privilege) ; "Constitutionality of Statute Requiring 
Executive Agency to Report Directly to Congress," 6 Op. O.L.C. 632 (1982) 
(construing@ 506(f) of the Tax Equity and Fiscal Responsibility Act of 1982, 
Pub. L. No. 97-248, 96 Stat. 324, 677, which requires the Administrator to 
transmit certain budget information and legislative recommendations directly to 
Congress concurrently with their transmission to the Secretary of 
Transportation, the President or 0MB, to require that only "final" budget 
information and legislative recommendations be sent, i.e., information that has 
been reviewed and approved by appropriate senior officials). 

Thus, we would construe the Special Counsel's existing authority pursuant to 
@ 1206(m) to require him to submit only such information and legislative 
recommendations as have been cleared for transmittal by 0MB, or other 
appropriate reviewing authorities. [*14] 

n7 Of course, if such legislation were enacted, we would avoid the 
constitutional issue if possible, see United States v. Rumely, 345 U.S. 41, 45 
(1956), by construing it as we do@ 1206(m), to authorize the Special Counsel to 
submit only "final" recommendations to Congress, i.e., those recommendations 
which have been reviewed and approved by appropriate senior officials in the 
Executive Branch. See also 6 Op. O.L.C. 632, supra. 

The separation of powers principle is rooted in the Constitution's division 
of the Government into three separate Branches and the assignment of specific 
functions thereto. Article II vests the whole of the executive power in the 
President, charging him, inter alia, to "take Care that the Laws be faithfully 
executed." U.S. Const. art. II, @ 3. This means that the President must possess 
"exclusive and illimitable power" over his subordinates as they assist him in 
discharging his constitutional obligation to execute the laws faithfully, 
unencumbered by interference from the coordinate Branches: 

The fundamental necessity of maintaining each of the three general departments 
of government entirely free from the control or coercive [*15] influence, 
direct or indirect, of either of the others, has often been stressed and is 
hardly open to serious question. So much is implied in the very fact of the 
separation of the powers of these departments by the Constitution; and in the 
rule which recognizes their essential co-equality. The sound application of a 
principle that makes one master in his own house precludes him from imposing 
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his control in the House of another who is master there. 

PAGE 8 

Humphrey's Executor v. United States, 295 U.S. at 629-30. Although the rigid 
separation of powers standard first articulated in Humphrey's Executor has been 
viewed as more flexible in subsequent decisions by the Court, in each subsequent 
articulation remains the core concern that the President retain effective 
control over all matters within the Executive Branch in order to discharge 
properly his constitutional obligation faithfully to execute the laws. In 
Buckley v. Valeo, 424 U.S. 1 (1976), the Court recognized that "a hermetic 
sealing off of the three branches of Government from one another would preclude 
the establishment of a Nation capable of governing itself effectively," but it 
emphasized that there was a [*16] "common ground in the recognition of the 
intent of the Framers that the powers of the three great branches of the 
National Government be largely separate from one another." 424 U.S. at 120-21. 
The Court further declared that it "has not hesitated to enforce the principle 
of separation of powers embodied in the Constitution when its application has 
proved necessary for the decision of cases or controversies properly before it." 
Id. at 123. Most recently, the Court stated in Nixon v. Administrator of General 
Services, 433 U.S. 425, 443 (1977), that congressional enactments may not 
interfere with the Executive process unless such interference is "justified by 
an overriding need to promote objectives within the constitutional authority of 
Congress." See generally 6 Op. O.L.C. 632, supra. 

Under the above standards, we believe that to permit Congress to authorize or 
require an Executive Branch officer to submit budget information and legislative 
recommendations directly to Congress, prior to their being reviewed and cleared 
by the President or another appropriate reviewing official, would constitute 
precisely the kind of interference in the affairs of one Branch by a [*17] 
coordinate Branch which the separation of powers is intended to prevent. 

The Special Counsel's proposal would severely impair the President's ability 
to perform his constitutional obligation to "recommend to [Congress'] 
Consideration such Measures as he shall judge necessary and expedient." U.S. 
Const. art. II, @ 3. As the President's subordinate, the Special Counsel is 
obligated to make his recommendations to the President, so that the President, 
on behalf of the Executive Branch, may judge which are "necessary and 
expedient," and thus should not interdict the process by making individual 
recommendations directly to Congress. For Congress to require the Special 
Counsel to report to it directly without such review would constitute a grave 
interference with the President's performance of his constitutional obligation, 
as well as "irreparably damage, if not destroy, the normal exchange of views 
between agency heads and the President (through 0MB) before budget submissions 
and legislative recommendations are finally approved." 6 Op. O.L.C. at 641. na 

na In addition, such an interdiction regarding budget information would 
violate the process through which the President exercises his constitutional 
authority to supervise the affairs of the Executive Branch in the performance of 
his statutory obligation under 31 u.s.c. @@ 1104 et seq. to transmit an annual 
budget to Congress. The President has required all budget submissions to be 
reviewed by 0MB, and 0MB Circular No. A-10 requires that 

the confidential nature of agency submissions, requests, recommendations, 
supporting materials and similar communications should be maintained, because 
these documents are an integral part of the decisionmaking process by which the 
President resolves budget issues and develops recommendations to the Congress 
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.. Budgetary materials should not be disclosed in any form prior to 
transmittal by the President of the material to which it pertains. The head of 
each agency is responsible for preventing premature disclosures of this 
budgetary information. 
[*18) 

r 

By contrast, the Special Counsel has not articulated an "overriding need [of 
Congress) to promote objectives within the constitutional authority of 
Congress," to justify such a significant intrusion into the Executive process 
and the President's ability to supervise and control his subordinates. Nixon v. 
Administrator of General Services, 433 U.S. at 443. Presumably, the "need" is a 
strong desire on the part of Congress to be able to evaluate the Special 
Counsel's performance of his functions and to seek the Special Counsel's 
assistance in developing legislation which would enhance his performance of 
those functions. However, in view of the fact that such information may be 
obtained from the Special Counsel after review by appropriate Executive Branch 
officials and be no less valuable to Congress, the "need" can scarcely be 
considered "overriding." 

Although we not know the precise formulation of this provision in the Special 
Counsel's "alternative" proposal, this Office has analyzed similar provisions in 
the past and has found that, if construed literally, they would 
unconstitutionally infringe the separation of powers. In 1977, the Office 
commented on a bill that would establish [*19) Offices of Inspectors General 
in various Executive Branch agencies, and require the Inspectors General to 
submit certain information directly to Congress without clearance or approval by 
appropriate authorities. We stated that the bill would 

make the Inspectors General subject to divided and possibly inconsistent 
obligations to the executive and legislative branches, in violation of the 
doctrine of separation of powers. In particular, the Inspector General's 
obligation to keep Congress fully and currently informed, taken with the 
mandatory requirement that he provide any additional information or documents 
requested by Congress, and the condition that his reports be transmitted to 
Congress without executive branch clearance or approval, are inconsistent with 
his status as an officer in the executive branch, reporting to and under the 
general supervision of the head of the agency. Article II vests that executive 
power of the United States in the President. This includes general 
administrative control over those executing the laws. See, Myers v. United 
States, 272 U.S. 52, 163-164 (1926). The President's power of control extends to 
the entire executive branch, and includes [*20) the right to coordinate and 
supervise all replies and comments from the executive branch to Congress. See, 
Congress Construction Corp. v. United states, 314 F.2d 527, 530 532 (Ct. Cl. 
1963). 

"Inspector General Legislation," 1 Op. O.L.C. 16, 17 (1977). More recently, we 
advised that a provision requiring the Federal Aviation Administrator to 
transmit certain budget information and legislative recommendations directly to 
congress at the same time that they are transmitted to the Secretary of 
Transportation, the President, or 0MB would, if construed literally, 
unconstitutionally interfere with the Executive process and thereby violate the 
separation of powers. See 6 Op. O.L.C. 632, supra. 

As we have concluded in the past, we now conclude that the Special Counsel's 
proposal, which would require an Executive Branch officer, the Special 



PAGE 10 
1984 OLC LEXIS 32, *20; 8 Op. O.L.C. 39 

Counsel, to submit confidential or deliberative information directly to Congress 
without providing an opportunity for review by a superior Executive officer, 
would interfere unduly with the President's authority to supervise and control 
the affairs of the Executive Branch. such legislation would effectively sever 
the Special Counsel [*21] from his superiors within the Executive Branch with 
respect to the areas of his responsibility on which he reports, and thereby make 
him an "independent agency reporting both to Congress and to the President." We 
believe that Congress' perceived "need" to receive legislative recommendations 
and other information directly from the Special Counsel without their first 
having been reviewed by his superiors within the Executive Branch cannot justify 
the infringement of the separation of powers principle that would necessarily 
result from such legislation. 

Conclusion 

In conclusion, we believe that the Department should continue to oppose the 
grant of litigating authority to the Special Counsel on policy grounds, and to 
raise the constitutional grounds discussed above where appropriate. In addition, 
we believe that the submission of legislative recommendations and other 
information by the Special Counsel directly to Congress, without prior review by 
appropriate Executive Branch officials, would violate the constitutional 
separation of powers by interfering with the Executive's ability to supervise 
and control his subordinates in the performance of their executive functions. 
Accordingly, [*22] we believe thats. 1662, and the Special Counsel's 
"alternative" proposal, should be opposed, and that he should be advised that, 
as an Executive Branch officer, his direct submissions to Congress are 
unauthorized. 

Larry L. Simms 

Deputy Assistant Attorney General 

Office of Legal Counsel 
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REPORTS 5 § 2954 

Inf onnation to committees of Congress on request •. 
An Executive agency, on request of the Committee on Government 

Operations of the House of Representatives, or of any seven mem­
be~thereof, or on request of the Committee on Government Opera­
tions of the Senate, or any five members thereof, shall submit any 
information requested of it relating to any matter ·wit!l,ri{ the juris-
diction of the committee. r• 
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. ;' 

Derlvatlon : 

Historical and Revhlon Notes 
.... 

United S tatu Code 

5 U.S.C. 105a 

ne,·lff'd Statutes and StatutH at Larg"e 

May 20, JIY.18, ch. 001, 1 ·1, 45 Stat. 096. 

Expl&natory Notes 

The words ··Executive agency" a re suh - the definition of "E,:ecutlve agency" in 
stltuted f or " executive department nod section 105. 
Independent es tab lis hment" Jo \·lew of 
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- y 
§ 105. Executive agency 

or the pu rpose of this title, "Executive agency" means an Execu-
tive epartment, a Government corp ation, and an indep.endent es-
tablishment. ' 

Pu b.L. 89-554, Sept. 6, 1966, 80 Stat. 379. 

Historical and Revision Notes 

Re,·l111e,r 's Note. The section is supplied uth·e &!!ency" each time It Is used In 
to a\·otd the necessity for defining "Exec- title. 

Library References 

Coiled States ~31. C.J.S. t.:nitell States I 31. 

'v' 
§ 101. Executtve departments 

The Executive departments are: 

The Department of State. 
The Department of the Treasury. 
The Department of Defense. 
The Department of Justice. 
The Department of the Interior. 
The Department of Agriculture. 
The Department of Commerce. 
The Department of Labor. 
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.. 

The Department of Health and Human Services, 
The Department of Housing and Urban Development. 
The Department of Transportation. 
The Department of Energy. 
The Department of Education. 
The Department of Veterans Affairs. 

(A.a amended Pub.L. 9!Hll, T!Ue VU, t 710(a), Aug. 4, lffl, 91 Stal 609: Pub.L. 96-88, TiUe V, 
t 608{b), Oct. 17, 1979, 93 Stal 692; Pub.L. 100-627, t 13(b), Oct. 25, 1988, 102 Stal 2643.) 

l)~• l i.. ' 'l '\ 
HISTORICAL AND STATUTORY NOTES 1-- .. 1 1 . I )·• N 

1988 Amendment 

Pub.L. 100-627, t 13(b), included the Depart,, 
ment of Veterana Atrain. 

1979 Amendment 

Pub.L. 96-88 substituted "Department of 
Health and Human Services" for "Department 
of Health, Education, and Welfare" and iMerted 
"The Departrnent of Education." 

1977 Amendment r "' . -h.. : "'J """, ] 
Pub.L. 96-91 included the Department of En­

ergy. 

Effective Date of 1988 Amendment 

Amendment by Pub.L. 100-627, eJfective 
March 16, 1989, except as otherwise provided 
therein, see section 18 of Pub.L. 100-627, set out 
u a note under section 201 of Title 38, Veterans' 
Benelita. 

§ 103. Government corporation 

For the purpose of thi s title-
t • " a coi·poration owned or ( 1) "Government corpora 1011 means 

controlled by the Government of the United States; and 
(2) "Government controlled corporation" .<loes not include a 

corporation owned by the Government of the United States. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 378. C ,._.41~ ..,~ fWJ' l] 

§ 104. Independent establlshment 
For the purpose of this title, "independent establishment" means-

(1) an estab lishment in the executive branch (other th_an_ the 
United States Postal Service or the Postal Rate Comm1ss1on) 
which is not an Executive department, mili tary department, 
Government corporation, or part thereof, or part of an indepen­
dent establishment; and 

(2) the General Accounting Office. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; 
Aug. 12, 1970, 84 Stat. 775. 

Pub.L. 91-375, § 6(c) (2), 
C,-.i~H,,'-lJ r~~•u 
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Constitutionality of Statute Requiring Executive Agency to 
Report Directly to Congress 

Statute requiring the Administrator of the Federal Aviation Administration (FAA) to transmit con­
currently to Congress any budget information and legislative recommendations that are transmit­
ted to the Secretary of Transportation. the Office of Management and Budget (0MB), and the 
Pres ident. would , if interpreted strictly. on its face violate the constitutional principle of separation 
of powers . 

Separation of powers requ ires that the President have ultimate control over subordinate officials who 
perform purely executive functions, which includes the right to superv ise and review the work of 
such offi cials; this principle. coupled with the constitutional protection afforded the deliberative 
process within the Executive Branch, creates an area of executive prerogative that may not be 
invaded by a coordinate branch of government absent a very compelling and specific need . 

Disclosure to Congress of unreviewed recommendations by subordinates within the Executive 
Branch would disrupt the normal interchange between agency heads and the President in connec­
tion with the decisionmaking process, and interfere with the President's ability to supervise the 
actions of his subordinate offi cials while this process is going on, thus adversely affecting the 
Pres ident 's ability to carry out his responsibilities . 

Because there appears to be no specific or compelling congressional need for the information at issue 
in this case , the concurrent reporting requirement can and should be construed so as to avoid 
constitutional infirmity, by allowing the FAA Administrator to provide Congress with budget data 
and legislative comments only after they have been approved by the Administrator's superiors in 
the Executive Branch, including, where appropriate , the President and 0 MB . 

November 5, 1982 

MEMORANDUM OPINION FOR THE GENERAL COUNSEL, 
DEPARTMENT OF TRANSPORTATION 

This responds to your request for the advice of this Office regarding your 
implementation of § 506(f) of the Tax Equity and Fiscal Responsibility Act of 
1982, Pub. L. No. 97-248 , 96 Stat. 324, 677 ( 1982), which requires the 
Administrator of the Federal Aviation Administration (Administrator) to transmit 
certain budget information and legislative recommendations directly to Congress 
at the same time that they are transmitted to the Secretary of Transportation 
(Secretary), the President , or the Office of Management and Budget (0MB). 
Specifically, you have expressed concern that this provision may conflict with the 
principle of separation of powers under the Constitution. In response to your 
request, we have reviewed the relevant statutory provisions, case law concerning 
separation of powers, the Constitution itself and the history of its development, 
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and prior opinions of this Office on this general subject. On the basis of this 
review, we have concluded that , if interpreted strictly, the statutory provision 
would , on its face , violate the separation of powers which is central to the 
structure of ·the United States Constitution . 

As discussed in Section II of this opinion, several clearly established principles 
of the separation of powers doctrine apply to the question raised by the concurrent 
reporting provision. The separation of powers requires that the President have 
ultimate control over subordinate officials who perform purely executive func­
tions and assist him in the performance of his constitutional responsibilities . This 
power includes the right to supervise and review the work of such subordinate 
officials, including reports issued either to the public or to Congress . This 
supervisory control is reinforced by the constitutional protection afforded to the 
deliberative process within the Executive Branch. These principles combine to 
create an area of executive prerogative that may not be invaded by a coordinate 
branch of government absent a very compelling and specific need . 

As detailed in Section III , a requirement that subordinate officials within the 
Executive Branch submit reports directly to Congress, without any prior review 
by their superiors , would greatly impair the right of the President to exercise his 
constitutionally based right to control the Executive Branch. This interference 
contrasts with the relatively nonspecific request for information embodied in 
§ 506(t). In balancing Congress' limited apparent need for direct reports against 
the President's right to control subordinates within the Executive Branch , it 
seems clear that§ 506(t) would be unconstitutional if it were construed to require 
the Administrator to report to Congress without prior review by his superiors . 

In Section IV, we consider how§ 506(t) might be interpreted so as to avoid this 
constitutional problem. In brief, we conclude that in order to harmonize the 
statute with the requirements of the Constitution, the Administrator should 
provide to Congress only budget information and legislative comments that have 
been approved by the Administrator's superiors, including, where appropriate , 
the President , 0MB, and the Secretary. •• 

I. Background 

The Airport and Airway Improvement Act of 1982 (AAIA) was enacted as 
Title V of the Tax Equity and Fiscal Responsibility Act of 1982. Pub. L. No. 
97-248 , 96 Stat. 324, 677 (1982). The AAlA generally authorizes an extension 
of, and enacts certain changes to , the Federal Airport Aid Program. In addition, 
§ 506(t) provides: 

(t) TRANSMITTAL OF BUDGET ESTIMATES.-Whenever 
the Administrator of the Federal Aviation Administration submits 
or transmits any budget estimate, budget request, supplemental 
budget estimate, or other budget information , legislative recom­
mendation, or comment on legislation to the Secretary, the Presi­
dent of the United States , or to the Office of Management and 
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Budget pertaining to funds authorized in subsection (a) or (b) of 
this section, it shall concurrently transmit a copy thereof to the 
Speaker of the House of Representatives, the Committees on 
Public Works and Transportation and Appropriations of the House 
of Representatives, the President of the Senate, and the Commit­
tees on Commerce, Science, and Transportation and Appropria­
tions of the Senate. 

In essence, this provision purports to direct the Administrator to report 
concurrently to Congress any budget data or legislative comments that are 
transmitted to the President, the Secretary, or 0MB. By the terms of§ 506(f), 
this requirement applies to budget information or legislative comments "pertain­
ing to funds authorized in subsection (a) or (b) of this section . ... " Subsections 
(a) and (b) authorize funding for acquiring or establishing and improving air 
navigation facilities and for establishing demonstration projects in connection 

· with certain research and development activities . In addition, § 504(b) requires 
the Administrator to prepare and submit to Congress "a national airways system 
plan" and directs that the preparation be "subject to the requirements of section 
506(f) . .. . " 

Given this statutory language, it is arguable that the Administrator is required 
to submit the specified reports, information, and comments directly to Congress 
prior to any review or approval by the President, the Secretary, or 0MB. If the 
statute were read to impose such a requirement, the Administrator would be 
severed from his superiors in the Executive Branch with respect to these matters 
and would, in effect, become an independent agency reporting to both Congress 
and the President. In addition , the internal deliberative process within the 
Executive Branch would be tapped by an information pipeline running directly to 
a coordinate branch of government. These possibilities raise serious separation of 
powers issues, which are discussed below. 

II. Applicable Separation of Powers Principles 

Article II, § I of the United States Constitution begins with the statement that 
" [t)he executive Power shall be vested in a President of the United States of 
America." Article II, § 3 requires the President to "take Care that the Laws be 
faithfully executed . .. , " and also requires the President to "recommend to 
[Congress' ] Consideration such Measures as he shall judge necessary and expe­
dient. .. . " These constitutional provisions , taken together, impose certain 
fundamental duties upon the President and grant the power to direct the Executive 
Branch to carry out those duties. 

In order to execute the laws adopted by Congress, the President must have the 
assistance of subordinate officials who will carry out his policies :md implement 
his instructions with respect to the execution of law. The Supreme Court has, 
from its earliest decisions , consistently recognized this basic principle. For 
example, in Marbury v. Madison, 5 U.S. (I Cranch) 137, 164 (1803), Chief 
Justice Marshall stated: 
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By the Constitution of the United States, the president is 
invested with certain important political powers, in the exercise of 
which he is to use his own discretion, and is accountable only to 
his country in his political character, and to his own conscience. 
To aid him in the performance of these duties, he is authorized to 
appoint certain officers, who act by his authority, and in con­
formity with his orders. In such cases, their acts are his acts; and 
whatever opinion may be entertained of the manner in which 
executive discretion may be used, still there exists, and can exist, 
no power to control that discretion. 

Although it is clear that the Constitution does not contemplate "a complete 
division of authority between the three branches," Nixon v. Administrator of 
General Services, 433 U.S. 425, 443 (1977), each branch retains certain core 
prerogatives upon which the other branches may not transgress. See Buckley v. 
Valeo, 424 U.S. l (1976). In Buckley, the Court recognized that "a hermetic 
sealing off of the three branches of Government from one another would preclude 
the establishment of a Nation capable of governing itself effectively," but it 
emphasized that there was a "common ground in the recognition of the intent of 
the Framers that the powers of the three great branches of the National Govern­
ment be largely separate from one another." 424 U.S. at 120-21. The Court 
declared that it "has not hesitated to enforce the principle of separation of powers 
embodied in the Constitution when its application has proved necessary for the 
decision of cases or controversies properly before it." 424 U.S. at 123 . 

The extent of the President's right to control subordinate officers was specifi­
cally considered by the Supreme Court in a trilogy of cases involving the 
President's power to remove federal officials. In Myers v. United States, 272 U.S. 
52 (l 926), the Court ruled unconstitutional a statute that limited the President's 
power to remove certain postmasters, and it declared, in dictum, that the repe~led 
Tenure of Office Act had been unconstitutional as well. t In reaching this con­
clusion , the Court considered a number of factors, including the constitutional 
debates, previous congressional practice, and the relationship between the power 
to appoint and the power to remove. In addition, the Court expressly based its 
decision on the conclusion that "Article II grants to the President the executive 
power of the Government, i.e., the general administrative control of those 
executing the laws , including the power of appointment and removal of executive 
officers-a conclusion confirmed by his obligation to take care that the laws be 
faithfully executed ... . " 272 U.S. at 163-64. The Court based this conclusion 
on the following analysis of the President's control over subordinate officials: 

1 The Tenure of Office Act. 14 Stat. 430(1867), had provided that all officers appointed by and with the consent of 
the Senate should hold their offices until their successors had been appointed and approved . and that certain heads of 
departments. including the Secretary of War. should hold their offices during the term of the President who 
appointed them. subject to removal by consent of the Senate. This Act was the principal basis for the articles of 
impeachment filed against President Andrew Johnson after he dismissed his Secretary of War without the consent of 
the Senate. 

635 



The ordinary duties of officers prescribed by statute come under 
the general administrative control of the President by virtue of the 
general grant to him of the executive power, and he may properly 
supervise and guide their construction of the statutes under which 
they act in order to secure that unitary and uniform execution of 
the laws which Article II of the Constitution evidently con­
templated in vesting general executive power in the President 
alone. Laws are often passed with specific provision for the 
adoption of regulations by a department or bureau head to make 
the law workable and effective. The ability and judgment man­
ifested by the official thus empowered, as well as his energy and 
stimulation of his subordinates, are subjects which the President 
must consider and supervise in his administrative control. Find­
ing such officers to be negligent and inefficient, the President 
should have the power to remove them . 

272 U.S . at 135 . 
The Court confirmed this view of the President's power over his subordinates 

within the Executive Branch in Humphrey's Executor v. United States, 295 U.S. 
602 ( 1935). In that case, the Court ruled that Congress could , consistent with the 
Constitution , immunize a Commissioner of the Federal Trade Commission 
(FTC) from removal by the President at his pleasure. The Court reasoned that the 
FTC could not " be characterized as an arm or eye of the executive . Its duties are 
performed without executive leave and, in the contemplation of the statute , must 
be free from executive control." 295 U.S. at 628 . Myers was distinguished on the 
ground that " [t]he actual decision in the Myers case finds support in the theory 
that such an officer is merely one of the units in the executive department and, 
hence , inherently subject to the exclusive and illimitable power of removal by th~ 
Chief Executive, whose subordinate and aid he is." 295 U.S. at 627. The Court 
emphasized that within the Executive Branch , the President retained the right to 
direct the actions of his subordinates free from interference by another branch: 

The fundamental necessity of maintaining each of the three 
general departments of government entirely free from the control 
or coercive influence, direct or indirect, of either of the others, has 
often been stressed and is hardly open to serious question. So 
much is implied in the very fact of the separation of the powers of 
these departments by the Constitution; and in the rule which 
recognizes their essential co-equality. The sound application of a 
principle that makes one master in his own house precludes him 
from imposing his control in the house of another who is master 
there . 

295 U.S. at 629- 30. Thus, by narrowing Myers to coveronly subordinates of the 
President within the Executive Branch , the Court linked the removal power even 
more clearly to the right of the President to control purely executive officials. 
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This principle was reaffirmed in Wiener v. United States, 357 U.S . 349 (1958). 
In that case, the Court held that the President did not have a constitutional right to 
remove a member of the War Claims Commission. The Court ruled that the 
Commission was essentially judicial in nature and that it was intended by 
Congress to operate entirely free of the President's control. 357 U.S. at 355-56. 
The Court expressly linked the right of removal with the right of the President to 
control a particular official: 

If, as one must take for granted, the War Claims Act precluded the 
President from influencing the Commission in passing on a par­
ticular claim, a fortiori must it be inferred that Congress did not 
wish to have hang over the Commission the Damocles' sword of 
removal by the President for no reason other than that he preferred 
to have on that Commission men of his own choosing. 

357 U.S. at 356. The Court thus emphasized that Humphrey's Executor "drew a 
sharp line of cleavage between officials who were part of the Executive establish­
ment and were thus removable by virtue of the President's constitutional 
powers ," and those who were members of an independent body required to 
exercise its judgment without hindrance from the Executive . 357 U.S. at 353. 

These three cases clearly establish the President's right to control the actions 
and duties of his subordinates within the Executive Branch. Myers explicitly set 
forth the President's right to control as one of the bases for establishing the 
presidential right to discharge subordinate officials . Humphrey's Executor and 
Wiener, while limiting the President's removal power, reinforced the link be­
tween the President 's right to control and his right to remove Executive Branch 
officials . 

The President 's right to control the execution of the laws free from undue 
interference from coordinate branches of government is supported by all' addi­
tional line of authority. In United States v. Nixon, 418 U.S. 683 (1974), the 
Supreme Court confirmed that the Constitution protects the integrity of the 
Executive Branch decisionmaking process from interference by another branch 
through demands for information about the Executive's deliberations . The Court 
recognized 

the valid need for protection of communications between high 
Government officials and those who advise and assist them in the 
performance of their manifold duties; the importance of this 
confidentiality is too plain to require further discussion .. Human 
experience teaches that those who expect public dissemination of 
their remarks may well temper candor with a concern for ap­
pearances and for their own interests to the detriment of the 
decisionmaking process . 

418 U.S . at 705 (footnote omitted). The Court specifically acknowledged that 
thi s right of confidentiality "can be said to derive from the supremacy of each 
branch within its own assigned area of constitutional duties. Certain powers and 
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privileges flow from the nature of enumerated powers; the protection of the 
confidentiality of Presidential communications has similar constitutional under­
pinnings ." 418 U.S. at 705-06 (footnote omitted). The Court further noted that 
this protection "is fundamental to the operation of Government and inextricably 
rooted in the separation of powers under the Constitution." 418 U.S. at 708 
(footnote omitted). 

This decision gives further content to the principle that the constitutional 
separation of powers requires the President to have effective control over the 
decisionmaking process within the Executive Branch. The constitutional pre­
rogative recognized by the Court connects the President's constitutional respon­
sibility to take care that the laws be faithfully executed with the practical need for 
confidentiality in Executive Branch deliberations. The Court has unmistakably 
declared that the powers necessary to the implementation of the President's 
authority over the Executive Branch cannot be abridged absent a compelling and 
specific need asserted by another branch. 2 

The D.C. Circuit has explicitly recognized the right of the President to protect 
himself from unwarranted intrusions by Congress into the domain of protected 
decisionmaking activity. In Senate Select Committee on Presidential Campaign 
Activities v. Nixon , 498 F.2d 725 (D.C. Cir. 1974) (en bane), the court ruled that 
the President was not required to produce to Congress certain transcripts of White 
House conversations. The court decided that the general presumption in favor of 
the confidentiality of executive deliberations could be overcome "only by a 
strong showing of need by another institution of government-a showing that the 
responsibilities of that institution cannot responsibly be fulfilled without access 
to records of the President's deliberations .... " 498 F.2d at 730. The court found 
that the general oversight need of Congress in this instance was not sufficient to 
meet the court's requirement that the information be "demonstrably critical to the 
responsible fulfillment of the Committee 's functions." 498 F. 2d at 731. 

The decisions and the long practical history concerning the right of the 
President to protect his control over the Executive Branch are based on the 
fundamental principle that the President's relationship with his subordinates must 
be free from certain types of interference from the coordinate branches of 
government in order to permit the President effectively to carry out his constitu­
tionally assigned responsibilities. The executive power resides in the President, 

2 Although the Nuon case dealt with communications between the President and White House advisors . it seems 
clear that the principles enunciated therein extend at least to other important decisionmakers within the Executive 
Branch. See United States v. American Telephone & Telegraph Co .. 567 F.2d 121 (D.C . Cir. 1977). The Nuon 
Court specifically referred not simply to the President but to '"high government officials and those who advise and 
assistthem . . .. " 418 U.S. at 705 . Furthennore. as the Supreme Court recognized inBarrv. Malleo , 360 U.S . 564 
( 1959). where it extended the privilege against libel suits involving offic ial utterances to executive officials below 
Cabinet ranlc: 

We do not think that the principle announced in Vilas can properly be restricted to executive 
officers of cabinet rank. and in fact it never has been so restricted by the lower federal courts . The 
privilege is not a badge or emolument of exalted office . but an expression of a policy designed to aid 
in the effective functioning of government. The complexities and magnitude of governmental 
activity have become so great that there must of necessity be a delegation and redelegation of 
authority as to many functions. and we cannot say that these functions become less important simply 
because they are exercised by officers of lower rank in the executive hierarchy. 

360 U.S. at 572-73 (footnotes omitted). 
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and he is obligated to "talce care that the laws are faithfully executed." In order to 
fulfill these responsibilities, the President must be able to rely upon the faithful 
service of subordinate officials. To the extent that Congress or the courts interfere 
with the President's right to control or receive effective service from his subordi­
nates within the Executive Branch , those other branches limit the ability of the 
President to perform his constitutional function . Therefore, only the most 
compelling and specifically supported needs will justify any interference with the 
President's power within the Executive Branch. 

III. Application of Separation of Powers Principles to § 506(0 

In this instance, the potential impact of§ 506(f) on the Executive Branch is 
significant and adverse. On the other hand, the provision does not reflect any 
particularized congressional need for specific factual information. Under these 
circumstances, as described more fully below, the constitutionally based need to 
protect the executive process from a non-compelling intrusion by Congress 
suggests that the statutory provision should be very narrowly construed so as not 
to offend separation of powers principles. 

A. Interference with the Executive Process 

There is no doubt that the Administrator is a purely executive official who 
serves at the pleasure of the President and is subject to the President's control. 
The FAA, as a division of the Department of Transportation , is indisputably an 
executive agency. The Administrator is appointed by the President with the 
advice and consent of the Senate, and he serves at the pleasure of the President. 
49 U.S.C. § 1652(e)(]). The Administrator reports directly to the Secretary of 
Transportation, who reports in turn to the President. 49 U.S .C. § 1652(e)(3). 
Since the Administrator is a purely executive official subject to the direct control 
of the President, under the principles set forth above, the Administrator must be 
responsible to the Secretary, and ultimately to the President, and the Admin­
istrator's superiors have the right to supervise and approve the Administrator's 
work. 

The concurrent reporting provision could be construed to interfere great! y with 
the President's right to supervise the Administrator's action. The provision could 
be read to require the Administrator to submit any budget information or 
legislative comments directly to Congress prior to any approval or even review by 
the Administrator's superiors, including the Secretary and the President. If the 
provision were interpreted in that manner, the Administrator would be effectively 
severed from his superiors in the Executive Branch with respect to these areas of 
his responsibility. On these vital budget and legislative matters, the Admin­
istrator would become, in effect, an independent agency reporting both to 
Congress and to the President. This concurrent responsibility is entirely incon­
sistent with the separation of powers principles set forth above and with the 
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corollary right of the President to control his subordinates within the Executive 
Branch. 

The practical effect of a broad interpretation of§ 506(f) would severely impair 
the President's ability to carry out his constitutionally assigned responsibilities . 
The President's responsibility to take care that the laws are faithfully executed 
includes the responsibility imposed by the Budget and Accounting Act to present 
a unified national budget to Congress. See 31 U.S.C . § 11 . In order to implement 
this statutory responsibility, the President has established a budget development 
and review process through 0MB, which is a part of the Executive Office of the 
President. The President through 0MB requires that 

the confidential nature of agency submissions, requests, recom­
mendations, supporting materials and similar communications 
should be maintained , since these documents are an integral part 
of the decisionmaking process by which the President resolves 
budget issues and develops recommendations to the Con­
gress .... Budgetary material should not be disclosed in any 
form prior to transmittal by the President of the material to which 
it pertains . The head of each agency is responsible for preventing 
premature disclosures of this budgetary information . 

0MB Circular No. A-IO (Nov. 12, 1976) at 2. Thus, the Executive has explicitly 
determined that disclosure of unreviewed recommendations by subordinates 
within the Executive Branch would adversely affect the President's ability to 
carry out his responsibilities. 3 

Moreover, the President has an explicit constitutional obligation to " recom­
mend to [Congress'] Consideration such Measures as he shall judge necessary 
and expedient. ... " Article II, § 3. The Administrator is responsible for making 
recommendations to the President concerning such legislative action so that the 
President may review them and determine which measures "he shall judge 
necessary and expedient." Id. Congress seeks to interdict this process by requir­
ing immediate reporting of such legislative recommendations prior to the Presi­
dent 's review or approval. Thus, although the Constitution gives to the President 
the right to present legislative recommendations on behalf of the Executive 
Branch , Congress, by this concurrent reporting provision , purports to require a 
subordinate executive official to present legislative recommendations of his own. 
Such a provision clearly transgresses upon the President's constitutionally desig­
nated role. 

Thus, the concurrent reporting provision presents a constitutional problem 
that transcends the issue of executive privilege. 4 The issue here concerns not just 

3 Although Congress has enacted concurrent reponing provisions with respect to cenain independent agencies. 
we are unaware that it has ever imposed a concurrent reponing requirement upon a purely executive agency that is 
under the President's direct supervision and control. See 7 U.S.C. § 4a(h)(I) (Commodity futures Trading 
Commission); 15 U.S.C. § 2076(k)(l) (Consumer Product Safety Commission); 31 U.S.C. § 1 l(j) (Interstate 
Commerce Commission). 

4 The provision would present a more classic executive privilege problem ifit required production of recommen­
dations and deliberative documents after the final budget decisions had already been made and transmitted to 
Congress by the President. That type of statute would present constitutional problems. but they would be of a 
different character tharr the ones presented by § 506(f). 
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protection of the deliberative process once a final decision has already been 
made, but rather protection of the President's ability to supervise the actions of his 
subordinate officials while the decisionmaking process is still going on. Because 
§ 506(t) might be read to require a presidential subordinate to report both to 
Congress and his superiors within the Executive Branch , it intrudes deeply into 
the President's constitutional prerogative. Indeed, as thus construed, it would 
interdict and therefore irreparably damage, if not destroy, the normal exchange of 
views between agency heads and the President (through 0MB) before budget 
submissions are finally approved. A potential result is that the Administrator 
might be cut out of the process and made into a figurehead with the budget work 
assigned to someone not subject to the constraints of § 506(t). 

This Office has previously considered, and found constitutionally defective , 
legislative proposals that impose concurrent reporting requirements upon ex­
ecutive officials. For example, this Office has published an opinion concerning a 
proposal tha~ an inspector general be required to report information directly to 
Congress, without review or approval by the head of the particular agency 
involved. Inspector General Legislation, I Op. O.L.C. 16 (1977). 5 In that 
opinion, this Office determined that the "President's power of control extends to 
the entire executive branch, and includes the right to coordinate and supervise all 
replies and comments from the executive branch to Congress ." Id. at 17. The 
opinion stated that the requirement to provide information directly to Congress 
without Executive Branch clearance was "inconsistent with [the Inspector Gen­
eral's] status as an officer in the executive branch, reporting to and under the 
general supervision of the head of the agency." Id. In conclusion, the opinion set 
forth the following principle: 

Reports of problems encountered and suggestions for remedial 
legislation may be required of the agencies in question, but those 
reports must come to Congress from the statutory head of the 
agency, who must reserve the power of supervision over the 
contents of these reports . 

Id. at 18 . 

B. Congressional Need for § 506(!) 

In the face of this significant interference with the President's right to control 
his subordinates, there does not appear from the legislation or its history a strong 
comparable Legislative Branch interest. Congress has not expressed a specific 
need for § 506, either in the statute itself or in the legislative history. One can 
only infer that Congress adopted the provision in order to obtain more informa­
tion to assist it in carrying out its review of the budget. There is no indication that 
Congress could not obtain similar information to aid its deliberations from other 
sources or by other means that would be less intrusive upon the Executive 
Branch. Certainly there is no indication that the material "is demonstrably 

' See also Proposals Regarding qn Independent Allorney General. I O.L.C. 75 (1977). 
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critical to the responsible fulfillment of the Committee's functions ." See Senate 
Select Committee on Presidential Campaign Activities v. Nixon, 498 F. 2d at 731 . 

Moreover, the concurrent reporting provision is a blanket requirement that 
applies to all budget information and legislative comments. The provision is 
sweeping and indiscriminate in its demand for information from the Executive 
Branch. This type of requirement is inconsistent with the Constitution's "spirit of 
dynamic compromise" with respect to disputes between coordinate branches of 
government. See United States v. American Telephone & Telegraph Co., 567 
F.2d 121, 127 (D.C. Cir. 1977). That case involved a Justice Department suit to 
block a congressional subpoena of third-party materials on the ground that 
production would pose a threat to national security. In resolving the clash 
between the Executive and Legislative Branches , the Court insisted on further 
efforts by the two branches to reach a compromise arrangement and emphasized 
that 

the resolution of conflict between the coordinate branches in these 
situations must be regarded as an opportunity for a constructive 
modus vivendi, which positively promotes the functioning of our 
system. The Constitution contemplates such accommodation . 
Negotiation between the two branches should thus be viewed as a 
dynamic process affirmatively furthering the constitutitonal 
scheme. 

567 F.2d at 130. By enacting a blanket statutory mechanism that would require 
automatic submission to Congress of preliminary and not fully developed Ex­
ecutive Branch positions, Congress has ignored this common sense construction 
of constitutional principles. Congress' need is much less significant than would 
be the case if Congress had made a specific , well-defined request for materials 
that were necessary for it to fulfill a vital legislative function. Congress may still 
make such a specific request, and it needs no statute to do so. Congress anp its 
committees frequently obtain information in this manner from the Executive 
Branch when, in the view of the Executive Branch, the provision of such 
information will not have an unacceptable impact on the deliberative process . 

On balance, if the concurrent reporting provision were construed to require 
immediate transmission to Congress of the Administrator's budget and legislative 
recommendations, it would violate the constitutionally prescribed separation of 
powers. The potential interference with the President's constitutional duty to 
supervise the actions of his subordinates would be substantial , while there does 
not appear to be any congressional need of comparable magnitude for the 
information. Therefore, the provision must be construed in a manner consistent 
with the separation of powers required under the Constitution. 

IV. Implementation of § 506(1) 

In implementing § 506(f), the Administrator must act in accordance with the 
constitutional principles set forth above. Therefore, § 506(t) must be carried out 
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in a manner that will permit the Secretary and, as necessary, the President or 
0MB to review the Administrator's reports prior to their submission to Congress. 

Broadly worded statutes that could be interpreted in such a way as to create a 
conflict with the separation of powers have, in th past , been interpreted very 
narrowly so as not to impinge upon the constitutional prerogatives of the 
Executive Branch. For example, Congress has enacted a provision that on its face 
requires any executive agency to submit to the Government Operations Commit­
tees of the House or Senate "any information requested of it relating to any matter 
within the jurisdiction of the committee." 5 U.S.C. § 2954. Th. rov1S1on , 
however, has been narrowly interpreted by the Executive Bra to grant to the 
pertinent committees access to only the type of informatio that has traditionally 
been made available to Congress and that is not s ~ect to valid claims of 
executive privilege. Statement of Attorney Genera Elliot Richardson, June 
1973 . Attorney General Rogers adopted a similar approach in response to a 
provision of the Mutual Security Act of 1954 in order to avoid a construction of 
the statute that would require production of documents presumptively protected 
by executive privilege. See 41 Op. Att'y Gen. 507, 525 ( 1960). This practice is , 
of course, consistent with the familiar rule that courts will adopt an interpretation 
of a statute that will avoid constitutional questions. See , e .g. , United States v. 
Rumelr, 345 U.S. 41 , 45 (1953). 

In this instance, we have concluded that§ 506(f) can and should be construed 
to be consistent with the Constitution by interpreting the budget information and 
legislative comments that the Administrator is required to produce to Congress to 
include only "final" information and comments. In other words, until budget 
information, legislative comments, or any other material required to be transmit­
ted to Congress is reviewed and approved by the appropriate senior officials, the 
material should be regarded as tentative, rather than final, conclusions of the 
Administrator. The information or comments would not become final until the • appropriate review process was complete, at which time the Administrator, 
pursuant to § 506(f), would transmit the final information or comments to both 
the Secretary and Congress. 

V. Conclusion 

In conclusion, we believe that § 506([) is constitutional only if interpreted to 
permit the Secretary and the President to review the Administrator's reports prior 
to the time that they are submitted to Congress. We recommend that the Admin­
istrator carry out his responsibilities under§ 506 in accordance with this consti­
tutional requirement. 

THEODORE B. OLSON 

Assistant Attorney General 
Office of Legal Counsel 
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Constitutionality of Statute Requiring xecutive Agency to 
Report Directly to Congress 

Statute requiring the Administrator of the Federal Aviation Administration (FAA) to transmit con­
currently 10 Congress any budget information and legislative recommendations that are transmit­
ted 10 the Secretary of Transportation, the Office of Management and Budget (0MB), and the 
President. would , if interpreted trict ly, on its face violate the constitutional principle of separation 
of powers . 

Separation of powers requires that the President have ultimate control over subordinate offi cials who 
perform purely executive functions , which includes the right to supervise and review the work of 
such offi cials; this principle , coupled with the constitutional protection afforded the deliberative 
process within the Executive Branch, creates an area of executive prerogative that may not be 
invaded by a coordinate branch of government absent a very compelling and specific need . 

Disclosure to Congress of unreviewed recommendations by subordinates within the Executive 
Branch would disrupt the normal interchange between agency heads and the President in connec­
tion with the decisionmaking process, and interfere with the President 's ability to supervise the 
actions of his subordinate officials while this process is going on, thus adversely affecting the 
Pres ident's ability to carry out his responsibilities. 

Because there appears to be no specific or compelling congress ional need for the information at issue 
in this case, the concurrent reporting requirement can and should be construed so as 10 avoid 
constitutional infirmity, by allowing the FAA Administrator to provide Congress with budget data 
and legislative comments only after they have been approved by the Administrator's superiors in 
the Executive Branch, including, where appropriate, the President and 0MB . 

November ~., 1982 

MEMORANDUM OPINION FOR THE GENERAL COUNSEL, 
DEPARTMENT OF TRANSPOITTATlON 

This responds to your request for the advice of this Office regarding your 
implementation of § 506(t) of the Tax Equity and Fiscal Responsibility Act of 
1982, Pub. L. No. 97-248 , 96 Stat. 324, 677 ( 1982), which requires the 
Administrat r of the-Federal Aviation Administration (Administrator) to transmi 
certain budget informat ion and legislative recommendations directly to Congress 
at the same time that they ar transmitted to the Secretary of Transportation 
(Secretary), the President or the Office of Management and Budget (0MB). 
Specifically, you have expressed concern that this provision may conflict with the 
principle of separation of powers under the Constitution . In response to your 
request, we have reviewed the relevant statutory provisions, case law concerning 
separation of powers, the Constitution itself and the history of its development, 
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and prior opinions of this Office on this general subject. On the basis of this 
review, we have concluded that , if interpreted strictly, the statutory provision 
would , on its face , violate the separation of powers which is central to the 
structure of ·the United States Constitution. 

As discussed in Section II of this opinion, several clearly establi hed principles 
o the separation of powers doctrine apply to the question raised by the concurrent 
repQrting provision. The separation of powers requires that the President have 
ultimate control over subordinate officials who perform purely executive func­
tions and assist him in the performance of his constitutional responsibilities . This 
power includes the right to supervise and review the work of such subordinate 
officials, including reports issued either to the public or to Congress. This 
supervisory control is reinforced by the constitutional protection afforded to the 
deliberative process within the Executive Branch. These principles combine to 
create an area of executive prerogative that may not be invaded by a coordinate 
branch of government absent a very compelling and specific need. 

As detailed in Section III, a requirement that subordinate officials within the 
Executive Branch submit reports directly to Congress , without any prior review 
by their superiors, would greatly impair the right of the President to exercise his 
constitutionally based right to control the Executive Branch. This interference 
contrasts with the relatively nonspecific request for information embodied in 
§ 506(f). In balancing Congress' limited apparent need for direct reports against 
the President's right to control subordinates within the Executive Branch , it 
seems clear that§ 506(f) would be unconstitutional if it were-construed to require 
the Administrator to report to Congress without prior review by his superiors. 

In Section IV, we consider how § 506(f) might be interpreted so as to avoid this 
constitutional problem. In brief, we conclude that in order to harmonize the 
statute with the requirements of the Constitution, the Administrator should 
provide to Congress only budget information and legislative comments that have 
been approved by the Administrator's superiors, including, where appropr4lte 
the President, 0MB , and the Secretary. • 

I. Background 

The Airport and Airway Improvement Act of 1982 (AAIA) was enacted as 
Title V of the Tax Equity and Fiscal Responsibility Act of 1982. Pub . L. No. 
97-248, 96 Stat. 324, 677 (1982). The AAIA generally authorizes an extension 
of, and enacts certain changes to, the Federal Airport Aid Program. In addition, 
§ 506(f) provides: 

(f) TRANSMITTAL OF BUDGET ESTIMATES.-Whenever 
the Administrator of the Federal Aviation Administration submits 
or transmits any budget estimate, budget request, supplemental 
budget estimate, or other budget information, legislative recom­
mendation, or comment on legislation to the Secretary, the Presi­
dent of the United States , or to the Office of Management and 
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Budget pertaining to funds authorized in subsection (a) or (b) of 
this section, it shall concurrently transmit a copy thereof to the 
Speaker of the House of Representatives, the Committees on 
Public Works and Transportation and Appropriations of the House 
of Representatives_, the President of the Senate, and the Commit­
tees on Commerce_, Science, and Transportation and Appropria­
tions of the Senate. 

In essence, this provision purports to direct the Administrator to report 
concurrently to Congress any budget data or legislative comments that are 
transmitted to the President, the Secretary, or 0MB . By the tenns of§ 506(f), 
this requirement applies to budget infonnation or legislative comments "pertain­
ing to funds authorized in subsection (a) or (b) of this section .. .. " Subsections 
(a) and (b) authorize funding for acquiring or establishing and improving air 
navigation facilities and for establishing demonstration projects in connection 
with certain research and development activities . In addition, § 504(b) requires 
the Administrator to prepare and submit to Congress "a national airways system 
plan" and directs that the preparation be "subject to the requirements of section 
506(f) .... " 

Given this statutory language, it is arguable that the Administrator is required 
to submit the specified reports, infonnation, and comments directly to Congress 
prior to any review or approval by the President, the Secretary, or 0MB. If the 
statute were read to impos such a c.equirement, the Administrator would be 
severed from his super.ors in the Executive Branch with respect to these matters 
and would, in effect , become-an independent agene-y reporting to both Congress 
and the Pr<!sident. In addition, the internal deliberative process within the 
Executive Branch would be tapped by an infonnation pipeline running directly to 
a coordinate branch of government. These possibilities raise serious separation of 
powers issues, which are discussed below. .• 

II. Applicable Separation of Powers Principles 

Article II , § l of the United States Constitution begins with the statement that 
" [t]he executive Power shall be vested in a President of the United States of 
America." Article II , § 3 requires the President to "take Care that the Laws be 
faithfully executed .. . , " and also requires the President to " recommend to 
[Congress' ] Consideration such Measures as he shall judge necessary and expe­
dient. ... " These constitutional provisions , taken together, impose certain 
fundamental duties upon the President and grant the power to direct the Executive 
Branch to carry out those duties. 

In order to execute the laws adopted by Congress, the President must have the 
assistance of subordinate officials who will carry out his policies·and implement 
his instructions with respect to the execution of law. The Supreme Court has , 
from its earliest decisions, consistently recognized this basic principle. For 
example, in Marbury v. Madison , 5 U.S . ( l Cranch) 137, 164 (1803), Chief 
Justice Marshall stated: 

634 

A 
divi 
Gen 
prer 
Vail 
seal 
the 
emp 
the l 
men 
deel 
emb 
deei 

T 
call · 
Pre~ 
52 I 

po\\ 
Ten, 
elm 
deb 
to a 
dee: 
po\\ 
exet 
offa 
faitl 
on t 

' T 
theS, 
depar 
appo, 
impe. 
the S. 



By the Constitution of the United States , the president is 
invested with certain important political powers , in the exercise of 
which he is to use his own discretion , and is accountable only to 
his country in his political character, and to his own conscience. 
To aid him in the performance of these duties, he is authorized to 
appoint certain officers, who act by his authority, and in con­
formity with his orders . In such case , their acts are his acts ; and 
whatever opinion may be entertained of the manner in which 
executive discretion may be used. still there exists and can exist, 
no power to control that discretion . 

Although it is clear that the Constitution does not contemplate " a complete 
division of authority between the three branches ," Nixon v. Administrator of 
General Services, 433 U.S. 425,443 (1977), each branch retains certain core 
prerogatives upon which the other branches may not transgress. See Buckley v. 
Valeo, 424 U.S. l (1976). In Buckley, the Court recognized that " a hermetic 
sealing off of the three branches of Government from one another would preclude 
the establishment of a Nation capable of governing itself effectively," but it 
emphasized that there was a "common ground in the recognition of the intent of 
the Framers that the powers of the three great branches of the National Govern­
ment be largely separate from one another." 424 U.S . at 120-21. The Court 
declared that it "has not hesitated to enforce the principle of separation of powers 
embodied in the Constitution when its application has proved necessary for the 
decision of cases or controversies properly before it." 424 U.S. at 123. 

The extent of the President 's right to control subordinate officers was specifi­
cally considered by the Supreme Court in a trilogy of cases involving the 
President's power to remove federal officials. In Myers v. United States, 272 U.S. 
52 ( 1926), the Court ruled unconstitutional a statute that limited the President 's 
power to remove certain postmasters, and it declared, in dictum, that the repealed 
Tenure of Office Act had been unconstitutional as well. 1 In reaching this con­
clusion, the Court considered a number of factors , including the constitutional 
debates , previous congressional practice, and the relationship between the power 
to appoint and the power to remove . In addition, the Court expressly based its 
decision on the conclusion that "Article II grants to the President the executive 
power of the Government, i.e. , the general administrative control of those 
executing the laws, including the power of appointment and removal of executive 
officers-a conclusion confirmed by his obligation to take care that the laws be 
faithfully executed . ... " 272 U.S. at 163-64. The Court based this conclusion 
on the following analysis of the President's control over subordinate officials: 

1 The Tenure of Office Acl. 14 Stal. 430( 1867). had provided 1ha1 all officers appointed by and with 1heconsen1 of 
the Senate should hold theiroffices until their successor.; had been appointed and approved, and 1ha1 certain heads of 
departments . including the Secretary of War. should hold their offices during the term of the President who 
appointed them. subject 10 removal by consent of the Senate. This Act was the principal basis for the articles of 
impeachment fi led against President Andrew Johnson after he dismissed his Secretary of War without the consent of 
the Senate. 
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The ordinary duties of officers prescribed by statute come under 
the general administrative control of the President by virtue of the 
general grant to him of the executive power, and he may properly 
supervise and guide their construction of the statutes under which 
they act in order to secure that unitary and uniform execution of 
the laws which Article II of the Constitution evidently con­
templated in vesting general executive power in the President 
alone. Laws are often passed with specific provision for the 
adoption of regulations by a department or bureau head to make 
the law workable and effective. The ability and judgment man­
ifested by the official thus empowered, as well as his energy and 
stimulation of his subordinates, are subjects which the President 
must consider and supervise in his administrative control. Find­
ing such officers to be negligent and inefficient, the President 
should have the power to remove them. 

272 U.S. at 135 . 
The Court confirmed this view of the President's power over his subordinates 

within the Executive Branch in Humphrey's Executor v. United States, 295 U.S . 
602 ( 1935). In that case, the Court ruled that Congress could, consistent with the 
Constitution, immunize a Commissioner of the Federal Trade Commission 
(FTC) from removal by the President at his pleasure. The Court reasoned that the 
FTC could not "be characterized as an arm or eye of the executive. Its duties are 
performed without executive leave and, in the contemplation of the statute, must 
be free from executive control ." 295 U.S. at 628. Myers was distinguished on the 
ground that "[t]he actual decision in the Myers case finds support in the theory 
that such an officer is merely one of the units in the executive department and, 
hence, inherently subject to the exclusive and illimitable power of removal by the 
Chief Executive, whose subordinate and aid he is." 295 U.S. at 627 . The Court 
emphasized that within the Executive Branch , the President retained the right to 
direct the actions of his subordinates free from interference by another branch: 

The fundamental necessity of maintaining each of the three 
general departments of government entirely free from the control 
or coercive influence , direct or indirect, of eitherof the others, has 
often been stressed and is hardly open to serious question. So 
much is implied in the very fact of the separation of the powers of 
these departments by the Constitution ; and in the rule which 
recognizes their essential co-equality. The sound application of a 
principle that makes one master in his own house precludes him 
from imposing his control in the house of another who is master 
there. 

295 U.S . at 629- 30. Thus , by narrowing Myers to coveronly subordi!"}ates of the 
Pre ident within the Executive Branch, the Court linked the removal power even 
more clearly to the right of the President to control purely executive officials. 
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This principle was reaffirmed in Wiener v. United States, 357 U.S . 349 (1958). 
In that case, the Court held that the President did not have a constitutional right to 
remove a member of the War Claims Commission. The Court ruled that the 
Commission was essentially judicial in nature and that it was intended by 
Congress to operate entirely free of the President's control. 357 U.S. at 355-56. 
The Court expressly linked the right of removal with the right of the President to 
control a particular official: 

If, as one must take for granted, the War Claims Act precluded the 
President from influencing the Commission in passing on a par­
ticular claim, a fortiori must it be inferred that Congress did not 
wish to have hang over the Commission the Damocles' sword of 
removal by the President for no reason other than that he preferred 
to have on that Commission men of his own choosing. 

357 U.S. at 356. The Court thus emphasized that Humphrey's Executor " drew a 
sharp line of cleavage between officials who were part of the Executive establish­
ment and were thus removable by virtue of the President's constitutional 
powers," and those who were members of an independent body required to 
exercise its judgment without hindrance from the Executive. 357 U.S . at 353. 

~hese three cases clearly establish the President's right to control the actions 
and duties of his subordinates within the Executive Branch. Myers explicitly set 
forth the President's right to control as one of the bases for establishing the 
presidential right to discharge subordinate officials. Humphrey's Executor and 
Wiener, while limiting the President's removal power, reinforced the link be­
tween the President's right to control and his right to remove Executive Branch 
officials. 

The President's right to control the execution of the laws free from undue 
interference from coordinate branches of government is supported by an addi­
tional line of authority. In United States v. Nixon, 418 U.S. 683 (1974),,.the 
Supreme Court confirmed that the Constitution protects the integrity of the 
Executive Branch decisionmaking process from interference by another branch 
through demands for information about the Executive's deliberations . The Court 
recognized 

the valid need for protection of communications between high 
Government officials and those who advise and assist them in the 
performance of their manifold duties; the importance of this 
confidentiality is too plain to require further discussion .. Human 
experience teaches that those who expect public dissemination of 
their remarks may well temper candor with a concern for ap­
pearances and for their own interests to the detriment of the 
decisionmaking process . 

418 U.S. at 705 (footnote omitted). The Court specifically acknowledged that 
this right of confidentiality "can be said to derive from the supremacy of each 
branch within its own assigned area of constitutional duties. Certain powers and 
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privileges flow from the nature of enumerated powers; the protection of the 
confidentiality of Presidential communications has similar constitutional under­
pinnings." 418 U.S. at 705-06 (footnote omitted). The Court further noted that 
this protection "is fundamental to the operation of Government and inextricably 
rooted in the separation of powers under the Constitution ." 418 U.S. at 708 
(footnote omitted). 

This decision gives further content to the principle that the constitutional 
separation of powers requires the President to have effective control over the 
decisionmaking process within the Executive Branch. The constitutional pre­
rogative recognized by the Court connects the President's constitutional respon­
sibility to take care that the laws be faithfully executed with the practical need for 
confidentiality in Executive Branch deliberations. The Court has unmistakably 
declared that the powers necessary to the implementation of the President's 
authority over the Executive Branch cannot be abridged absent a compelling and 
specific need asserted by another branch. 2 

The D.C. Circuit has explicitly recognized the right of the President to protect 
himself from unwarranted intrusions by Congress into the domain of protected 
decisionmaking activity. In Senate Select Committee on Presidential Campaign 
Activities v. Nixon, 498 F.2d 725 (D.C. Cir. 1974) (en bane), the court ruled that 
the President was not required to produce to Congress certain transcripts of White 
House conversations . The court decided that the general presumption in favor of 
the confidentiality of executive deliberations could be overcome "only by a 
strong showing of need by another institution of government-a showing that the 
responsibilities of that institution cannot responsibly be fulfilled without access 
to records of the President 's deliberations .... " 498 F.2d at 730. The court found 
that the general oversight need of Congress in this instance was not sufficient to 
meet the court's requirement that the information be " demonstrably critical to the 
responsible fulfillment of the Committee's functions." 498 F.2d at 731. 

The decisions and the long practical history concerning the right of the 
President to protect his control over the Executive Branch are based on the 
fundamental principle that the President 's relationship with his subordinates must 
be free from certain types of interference from the coordinate branches of 
government in order to permit the President effectively to carry out his constitu­
tionally assigned responsibilities. The executive power resides in the President, 

2 Although the Nixon case dealt with communications between the President and White House advisors. it seems 
clear that the principles enunciated therein extend at least to other important decisionmakers within the Executive 
Branch. See United States v. American Telephone & Telegraph Co .. 567 F.2d 121 (D.C. Cir. 1977). The Nixon 
Court specifically referred not simply to the President but to "high government officials and those who advise and 
assist them ... :· 418 U.S . at 705 . Furthermore. as the Supreme Court recognized inBarrv. Matteo, 360 U.S. 564 
(1959). where it extended the privilege against libel suits involving official utterances to executive officials below 
Cabinet rank: 

We do not think that the principle announced in Vilas can properly be restricted to executive 
officers of cabinet rank. and in fact it never has been so restricted by the lower federal couns . The 
privilege is not a badge or emolument of exalted office. but an expression of a policy designed to aid 
in the effective functioning of government. The complexities and magnitude of governmental 
activity have become so great that there must of necessity be a delegation and redelegation of 
authority as to many functions. and we cannot say that these functions become less important simply 
because they are exercised by officers of lower rank in the executive hierarchy. 

360 U.S . at 572- 73 (footnOles omined). 
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and he is obligated to "take care that the laws are faithfully executed."ln order to 
fulfill these responsibilities , the President must be able to rely upon the faithful 
service of subordinate officials. To the extent that Congress or the courts interfere 
with the President's right to control or receive effective service from his subordi­
nates within the Executive Branch, those other branches limit the ability of the 
President to perform his constitutional function . Therefore , only the most 
compelling and specifically supported needs will justify any interference with the 
President 's power within the Executive Branch. 

III. Application of Separation of Powers Principles to § 506(0 

In this instance, the potential impact of § 506(f) on the Executive Branch is 
significant and adverse. On the other hand , the provision does not reflect any 
particularized congressional need for specific factual information. Under these 
circumstances, as described more fully below, the constitutionally based need to 
protect the executive process from a non-compelling intrusion by Congress 
suggests that the statutory provision should be very narrowly construed so as not 
to offend separation of powers principles . 

A. Interference with the Executive Process 

There is no doubt that the Administrator is a purely executive official who 
serves at the pleasure of the President and is subject to the President 's control. 
The FAA, as a division of the Department of Transportation, is indisputably an 
executive agency. The Administrator is appointed by the President with the 
advice and consent of the Senate, and he serves at the pleasure of the President. 
49 U.S.C. § 1652(e)(l). The Administrator reports directly to the Secretary of 
Transportation , who reports in turn to the President. 49 U.S.C . § 1652(e)(3). 
Since the Administrator is a purely executive official subject to the direct conl'rol 
of the President, under the principles set forth above, the Administrator must be 
responsible to the Secretary, and ultimately to the President, and the Admin­
istrator's superiors have the right to supervise and approve the Administrator's 
work. 

The concurrent reporting provision could be construed to interfere greatly with 
the President's right to supervise the Administrator's action . The provision could 
be read to require the Administrator to submit any budget information or 
legislative comments directly to Congress prior to any approval or even review by 
the Administrator's superiors, includin the Secretary and the President. If the 
provision were interpreted in that manner, the Administrator would be effectively 
severed from his superiors in the Executive Branch with respect to these areas of 
his responsibility. On these vital budget and legislative matters, the Admin­
istrator would become, in effect, an independent agency reporting both to 
Congress and to the President. This concurrent responsibility is entirely incon­
sistent with the separation of powers principles set forth above and with the 

639 



corollary right of the President to control his subordinates within the Executive 
Branch. 

The practical effect of a broad interpretation of§ 506(f) would severely impair 
the President's ability to carry out his constitutionally assigned responsibilities . 
The President's responsibility to take care that the laws are faithfully executed 
includes the responsibility imposed by the Budget and Accounting Act to present 
a unified national budget to Congress. See 3 l U .S.C. § 11 . In order to implement 
this statutory responsibility, the President has established a budget development 
and review process through 0MB, which is a part of the Executive Office of the 
President. The President through 0MB requires that 

the confidential nature of agency submissions , requests , recom­
mendations, supporting materials and similar communications 
should be maintained , since these documents are an integral part 
of the decisionmaking process by which the President resolves 
budget issues and develops recommendations to the Con­
gress . ... Budgetary material should not be disclosed in any 
form prior to transmittal by the President of the material to which 
it pertains. The head of each agency is responsible for preventing 
premature disclosures of this budgetary information. 

0MB Circular No. A- IO (Nov. 12, 1976) at 2. Thus, the Executive has explicitly 
determined that disclosure of unreviewed recommendations by subordinates 
within the Executive Branch would adversely affect the President's ability to 
carry out his responsibilities. 3 

Moreover, the President has an explicit constitutional obligation to " recom­
mend to [Congress' ] Consideration such Measures as he shall judge necessary 
and expedient. .. . " Article II , § 3. The Administrator is responsible for making 
recommendations to the President concerning such legislative action so that the 
President may review them and determine which measures "he shall judge 
necessary and expedient." Id. Congress seeks to interdict this process by requir­
ing immediate reporting of such legislative recommendations prior to the Presi­
dent's review or approval. Thus, although the Constitution gives to the President 
the right to present legislative recommendations on behalf of the Executive 
Branch , Congress, by this concurrent reporting provision, purports to require a 
subordinate executive official to present legislative recommendations of his own. 
Such a provision clearly transgresses upon the President's constitutionally desig­
nated role . 

Thus , the concurrent reporting provision presents a constitutional problem 
that transcends the issue of executive privilege. 4 The issue here concerns not just 

' Ahhough Congress has enacted concurrent reponing provisions with respect to certai n independent agencies. 
we are unaware that it has ever imposed a concurrent reporting requirement upon a purely execut ive agency that is 
under the President 's di rect supervision and control. See 7 U.S.C. § 4a(h)( I) (Commodity futures Trading 
Commission); 15 U.S.C. § 2076(k)(I) (Consumer Product Safety Commission); 31 U.S.C. § II Q) (Interstate 
Commerce Commission). 

• The provision would present a more classic executive privilege problem if it required production of recommen­
dations and deliberative documents after the fi nal budget decisions had already been made and transmitted to 
Congress by the President. That type of statute would present constitutional problems. but they would be of a 
different character th311' the ones presented by § 506(1). 
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protection of the deliberative process once a final decision has already been 
made, but rather protection of the President's ability to supervise the actions of his 
subordinate officials while the decisionmaking process is still going on . Because 
§ 506(t) might be read to require a presidential subordinate to report both to 
Congress and his superiors within the Executive Branch, it intrudes deeply into 
the President's constitutional prerogative. Indeed, as thus construed, it would 
interdict and therefore irreparably damage, if not destroy, the normal exchange of 
views between agency heads and the President (through 0MB) before budget 
submissions are finally approved. A potential result is that the Administrator 
might be cut out of the process and made into a figurehead with the budget work 
assigned to someone not subject to the constraints of § 506(t). 

This Office has previously considered, and found constitutionally defective, 
legislative proposals that impose concurrent reporting requirements upon ex­
ecutive officials. For example, this Office has published an opinion concerning a 
proposal tha~ an inspector general be required to report information directly to 
Congress , without review or approval by the head of the particular agency 
involved. Inspector General Legislation, l Op. O.L.C. 16 (1977).5 In that 
opinion, this Office determined that the "President's power of control extends to 
the entire executive branch, and includes the right to coordinate and supervise all 
replies and comments from the executive branch to Congress." Id. at 17. The 
opinion stated that the requirement to provide information directly to Congress 
without Executive Branch clearance was "inconsistent with [the Inspector Gen­
eral's] status as an officer in the executive branch, reporting to and under the 
general supervision of the head of the agency." Id. In conclusion, the opinion set 
forth the following principle: 

Reports of problems encountered and suggestions for remedial 
legislation may be required of the agencies in question, but those 
reports must come to Congress from the statutory head of the 
agency, who must reserve the power of supervision over the 
contents of these reports . 

Id . at 18 . 

B. Congressional Need for § 506({) 

In the face of this significant interference with the President's right to control 
his subordinates, there does not appear from the legislation or its history a strong 
comparable Legislative Branch interest. Congress has not expressed a specific 
need for § 506, either in the statute itself or in the legislative history. One can 
only infer that Congress adopted the provision in order to obtain more informa­
tion to assist it in carrying out its review of the budget. There is no indication that 
Congress could not obtain similar information to aid its delibera,.tions from other 
sources or by other means that would be less intrusive upon the Executive 
Branch . Certainly there is no indication that the material "is demonstrably 

' See also Proposals Regarding qn Independent Attorney General. I O.L.C. 75 (1977). 
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critical to the responsible fulfillment of the Committee's functions ." See Senate 
Select Committee on Presidential Campaign Activities v. Nixon, 498 F.2d at 731. 

Moreover, the concurrent reporting provision is a blanket requirement that 
applies to all budget information and legislative comments. The provision is 
sweeping and indiscriminate in its demand for information from the Executive 
Branch. This type of requirement is inconsistent with the Constitution 's "spirit of 
dynamic compromise" with respect to disputes between coordinate branches of 
government. See United States v. American Telephone & Telegraph Co., 567 
F.2d 12 1, 127 (D.C. Cir. 1977). That case involved a Justice Department suit to 
block a congressional subpoena of third-party materials on the ground that 
production would pose a threat to national security. In resolving the clash 
between the Executive and Legislative Branches, the Court insisted on further 
efforts by the two branches to reach a compromise arrangement and emphasized 
that 

the resolution of conflict between the coordinate branches in these 
situations must be regarded as an opportunity for a constructive 
modus vivendi, which positively promotes the functioning of our 
system. The Constitution contemplates such accommodation. 
Negotiation between the two branches should thus be viewed as a 
dynamic process affirmatively furthering the constitutitonal 
scheme. 

567 F.2d at 130. By enacting a blanket statutory mechanism that would require 
automatic submission to Congress of preliminary and not fully developed Ex­
ecutive Branch positions, Congress has ignored this common sense construction 
of constitutional principles . Congress' need is much less significant than would 
be the cas if Congress had made a specific , well-defined request for materials 
that were necessary for it to fulfill a vital legislative function . Congress may still 
make such a specific request, and it needs no statute to do so . Congress allfl its 
committees frequently obtain information in this manner from th Exec~tive 
Branch when, in the view of the Executive Branch , the provision of such 
information will not have an unacceptable impact on the deliberative process. 

On balance, if the concurrent reporting provision were construed to require 
immediate transmission to Congress of the Administrator's budget and legislative 
recommendations, it would violate the constitutionally prescribed separation of 
powers . The potential interference with the President's constitutional duty to 
supervise the actions of his subordinates would be substantial, while there does 
not appear to be any congressional need of comparable magnitude for the 
information. Therefore, the provision must be construed in a manner consistent 
with the separation of powers required under the Constitution. 

IV. Implementation of § 506(0 

In implementing § 506{f), the Administrator must act in accordance with the 
constitutional principles set forth above. Therefore,~ must be carried out 
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in a manner that will permit the Secretary and, as necessary, th President or 
0MB to review the-Administrator's reports prior to their submission to Congress . 

Broadly worded statutes that could be interpreted in such a way as to create a 
conflict with the separation of powers have, in the past, been interpreted very 
narrowly so as not to impinge upon the constitutional prerogatives of the 
Executive Branch. For example, Congress has enacted a provision that on its face 
requires any executive agency to submit to the Government Operations Commit­
tees of the House or Senate "any information requested of it relating to any matter 
within the jurisdiction of the committee." 5 U .S.C. § 2954. This provision, 
however, has been narrowly inte reted by the Executive Branch to grant to the 
pertment committees access to only the ty~ormation thathas trad~ _lly 
been made available to Congre at s not bjec to valid cla· ~, , 
execu 1ve pnv1 ege. tatery t o 7r.. torfle era Elliot Richardson, June V 
1973. Attorney General Ifow;;rs....aG011reo a similar approach in response to a 
provision of the Mutual Security Act of 1954 in order to avoid a construction of [ l,)"O V\ 
the statute that would require, roduction--0f..do uments presumptively protected ~; ~ 
by executive privilege. S I Op. Att'y Gen. 5 ' , 525 ( 1960). This practice is. ~"' 
of course, consistent witnthe--fam-i+i-aF-rule-tlfat courts will adopt an interpretation 
of a statute that will avoid constitutional questions. See, e .g.' United States V. I' r ·S. 
Rumely, 345 U.S. 41. 45 (1953). 

In this instance, we have concluded that§ 506(f) can and should be construed 
to be consistent with the Constitution by interpreting the budget information and 
legislative comments that the Administrator is required to produce to Congress to 
include only "final" information and comments. In other words, until budget 
information, legislative comments, or any other material required to be transmit­
ted to Congress is reviewed and approved by the appropriate senior officials, the 
material should be regarded as tentative, rather than final, conclusions of the 
Administrator. The information or comments would not become final until the 

' appropriate review process was complete, at which time the Administrator, 
pursuant to § 506(f), would transmit the final information or comments to both 
the Secretary and Congress. 

V. Conclusion 

In conclusion , we believe that § 506(f) is constitutional only if interpreted to 
permit the Secretary and the President to review the Administrator's reports prior 
to the time that they are submitted to Congress. We recommend that the Admin­
istrator carry out his responsibilities under§ 506 in accordance with this consti­
tutional requirement. 

THEODORE B. OLSON 

Assistant Attorney Ge~eral 
Office of legal Counsel 
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Ch. 29 
REPORTS 5 § 2954 

Information to committees of Congress on request •. 

An Executive agency, on request of the Committee on Government 
Operations of the House of Representatives, or of any seven mem­
bers thereof, or on request of the Committee on Government Opera­
tion~ of the Senate, or any five members thereof, shall submit any 
information requested of it relating to any matter ·wit~ the juris-
diction of the committee. r' 
Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 413. { 

Historical and ReThion Note• 
.... 

Derivation: United State• Code 

5 U.S.C. 100a 
n....,·lae,d Statute• and Statute" at Laree 

May !?9, 19"..8, ch. 001, I .'l. 4~ Stat. 006. 

Explanatory Notu 

The words "Executh·e agency" nre suh- the definition of "E~e<:utlve agency " Jn 
stltuted for "executh·e depa rtm ent and aectloo 105. 
lndepenllent establlshment" In Ylew ot 
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- y 
§ 105. Executive agency 

or the purpose of this title, "Executive agency" means an Execu­
tive epartment, a Government cor ation, and an independent es• 
tabllshment. ' 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379. 

Historical and Revision Notes 

Re,·lnr's Note. The section is supplied utive ai;:enl'y" each time Jt b used in 
to a\·ohl the necess ity for detlnlnR "E:te<'• title. 

Library References 

l:nlled Slates e::,31. C.J .S. t.:nlted Slates I 31. 

17 c ,.0•(~ ,~ "-'or1.] 

§ 101. E11ecutm departmenta 
The Executive department.'! are: 

§ 103. 
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Government corporation • 

The Department of State. 
The Department of the Treasury. 
The Department of Defense. 

For the purpose of thi s title-
(1) "Government corporation" means a corporation ow ned c .­

controllcd by the Government of the United States; and 
(2 ) "Governme nt controll ed corporation" ,<loes not include a 

corporation owned by the Government of the United Stales. 
The Department of Justice. 
The Department of the Interior. 
The Department of Agriculture. 
The Department of Commerce. 
The Department of Labor. 

·' 

The Department of Health and Human Services. 
The Department of Housing and Urban Development. 
The Department of TransportatiolL 
The Department of Energy. 
The Department of Education. 
The Department of Veterans Affainl. 

:AA amended Pub.I.. ~1. nue Vil, I 710(a), Aug. 4, 1977, 91 Stal 609; Pub.L. 96-88, nue v, 
I 608(b), Oct. 17, 1979, 93 Stal 692; Pub.L. 100-627, I 13(b), Oct. 25, 1988, l<r.! Stal 2643.) 

rs~• r -z.. ' 'l'\ 
HISTORICAL AND STATUTORY NOTES \- . 11 1 I ! · N 

1988 Amendment 

Pub.L. 1~27. I 13(b), included the Depart­
nent or Vet.e,-ans Affairs. 

1979 Amtndment 

Pub.I.. ~ subetltuted "Department or 
lealth and Human Services" for "Department 
l Health, EducaUon, and Welfare" and lnaerted 
The Deparlm.,,,t o( Educallon." 

L 

1977 Amendment r "' ··"· . 1 ... ,., ' ] 
Pub.I.. 96-91 includ.a the Department or En• 

ergy. 

Efftdln Dat.o or 1988 Amendment 
Amendment by Pub.I.. 100-627, effective 

March 16, 1989, except u otherwise provided 
therein, -, section 18 or Pub.I.. 1~27. set out 
u a note under section 201 ornue 38, Veteran&' 
Benefit&. 

l'7 

Pub.L. 89_554, Sept. 6, 1966, 80 Stat. 378. 

§ 104. Independent est&bll11hment 
For the purpose of this title, "independent establishment" means-

(1) an establishment in the executive branch (other t~an_ the 
United States Postal Service or the Postal Rate Comm1ss1on) 
which is not an Executive department, military department, 
Government corporation, or part thereof, or part of an indepen­
dent establishment; and 

(2) the General Accounting Office. 

Pub.L. 89-554. Sept. 6, 1966, 80 Stat. 379; 
Aug. 12, 1970, 84 Stat. 775. 

Pub.L. 91- 375, § 6(c) (2), 
c,-.,Jlh1;t ,\10,rj 
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Messrs. Chairmen and Members of the Subcommittees: 

I am pleased to have the opportunity to appear bef ore 

these Subcommittees today to discuss with you an area of 

the law that bears directly on the vitality of our democratic 

system. Freedom of Information is basic to t he democrat ic 

process. It must remain viable if a government -of the 

people is to exist in practice as well as description . 

Let me stress at the outset my commitment to the goa l of 

implementing the public's "right to know" to the greatest 

extent consistent With good government. 

I. 

The term "government secrecy" -- t he t:itle of these 

hearings - - has a kind of foreboding resonance. Nothing 

would be so alien to our form of government as pervasive 

secrecy, for people cannot govern themselves if they cannot 

know the actions of their government. Yet it is elementary 

that the welfare of the nation and that of its citizens roay 

require that some information be kept in confidence~ 

For example, there is some information and material 

within the federal government which must be given only very 

limited dissemination because it relates directly to the 

maintenance of our national ·defense and the successful 

14)003 
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conduct of our foreign relations. The vital right of 

privacy requires that personal information accumulated in the 

extensive repositories of the federal gov ernment under income 

tax reporting laws, census reporting laws, government investi­

gations and other official activities be protected from 

disclosure. 

Similarly, a citizen must be able in confidence to 

complain to his government and provide information about 

matters that concern him. Confidential treatment must also 

be afforded to the decision-making process so that officials 

can give full, frank and disinterested advice to their 

superiors on policy matters without the fear that they will 

be e~posed to public criticism. Furthermore, officials 

within the government cannot operate effectively if the 

internal instructions that guide them in dealing with 

official business and arriving at decisionsare public 

knowledge or if the investigative files they compile are 

disclosed. The objective, of course, is not to keep secret 

the final decisions or supporting rationale--the ultimate 

resolution should be subject to full public debate. Instead, 

the aim is to maintain the confidentiality of the process 

chat leads to sound resolutions where the process cannot 

otherwise oJ.Erate. 

- 2 -
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The tension between these exigent interests that I have 

just out1in~d and the vital interest in a fully informed 

citizenry in our democratic society is unavoidable. Secrecy 

is thus a paradox. It is a threat as well as a necessary 

incident to democratic government . As the parent CoIIllilit tee 

of one of the Subcommittees holding these hearings · t oday 

said in reporting on Che bill that culminated in the Freedom 

of Information Act, it is not "an easy task to balance the 

opposing interests, but it is not an impossible one e ither 

.. . . . Success lies in providing a workable formula whi ch 

encompasses, balances, and protects all interests, yet 

places emphasis on the fullest responsible disclosure." 

S . Rep. No. 813, 89th Cong . ., 1st Sess. at .3. 

In this continuing endeavor, I have been asked to 

discuss three major areas that bear directly on freedom of 

informacion: (1) the Freedom of Information Act which 

governs the disclosure of information to the public and 

its proposed amendment, S. 1142 introduced by Senator 

Muskie; (2) the need to withhold certain information from 

the congressional testimony process, or on occasion from 

Congress , the furnishing of which would be contrary to the 

public interest (referred to as Executive privilege) ; 

(3) the classification system designed to protect information 

- 3 -
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essential to our national security, s. 1520 introduced 

by Senator Roth and the concepts underlying those provi sions 

in the proposed federal criminal code (S. 1400 ) tha t provide 

a bas i s for the prosecution of those ~ho wrongfully dis ­

c lose national securi ty information. 

II. 

The Freedom of Information Act 

Preface 

The Freedom o f Information Act, enacted in 1966, 

imposed on the Executive branch an affirmative ob l iga t ion 

t o provide access to officia l information that previ ously 

'410 06 

was long shielded ftom public view. Because the Ac t r a d i c a lly 

departed from a predecessor statute that ~as con sidered 

more as a wi thholding statute than a disclosure stat ute , 

it r eq uired a major overhaul o f both administrative pr actices 

and procedures. It has been the experience of the Depart ­

ment of Justice, deve l oped from our vantage point in advising 

other agencies on the legal requirements of the Act, that 

the overhaul has not been complete. 

As we see it, the problem in affording the public more 

access to officia l information is not statutory but adminis­

trative. Al though the language of the Act is not a ltogethe r 

c lear , we do not believe that this constitutes a major 

- 4 
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obstacle because che courts have resolved almost all legal 

doubts in favor of disclosure. The real need is not co 

revise the Act extensively but to improve compliance. 

Less than ideal compliance within agencies has va rious 

causes . In part, it may be due co the viewpoint of t hose 

who administer the Act~ Most employees, whether employed 

in the public or private sector, tend to identify with 

t heir assignments, their office and their files 9 Under 

these circumstances, some doubts about granting access t o 

agency files may be resolved against disclosure, especially 

in view of the natural fear of creating a bad precedent. 

Additional problems arise because the administration of 

~ 00 7 

the Act, which can sometimes be very complex and time-con­

suming, requires the commitment of resources that are assigned 

co other statutory responsibilities of the agency. Implemen­

tation of the Act which is super-imposed on the regular work 

of the agency can be an onerqus responsibility. For example, 

within our own Department, the Ililllligration and Naturalization 

Service handles each month approximately 7,500 formal requests 

for information in addition to meeting its other st~tutorily 

imposed objectives. 

The most il.lllilediate way to ensure greater compliance 

is to provide assistance and training for agencies and their 

- 5 -
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staffs. Mindful of the admonition that the well-intended 

provisions of the Act can for the most part turn out to be 

hollow exhortations without an effective admini s trat ive 

system, we at the Department of Justice are considering 

several new means to upgrade the Act's administration u 

These include conducting seminars, publishing freedom of 

information newsletters or manuals, and perhaps other steps . 

~008 

Furthermore, there are some steps that the Just i ce Depart­

ment can take immediately to encourage better administration 

of the Act, and I am today directing that four such steps 

be taken now. 

First, we will request the Civil Service Commission 

to include Freedom of Information material in its executive 

training and legal training programs and to assist us in 

arranging for inclusion of similar material in other 

programs for training government personnel. 

Second, we will conduct -an interagency symposium on the 

Freedom of Information Act before the end of this year , to 

emphasize the need for improved administration and to 

provide the wider sharing of problems and ideas. This 

symposium wil l involv e two-way commuuicatiors as well a s 

- 6 -
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direct pr~sentaticns, and we plan to invite the participation 

of Congressional and private speakers. 

Third, we will promptly institute discussions with 

the Administrative Conference of the United States, the 

Civil Service Conu:ni.~~ion, the Office of Management and 

Budget~ and perhaps other agencies, seeking their assistance 

in launching a comprehensive study of how the Executive 

Branch can better organize itself to adroini;ter the Act, 

both within and among the agencies. This study will cover 

staffing, budgeting~ training, and meeting the need for 

research in the application of the Act to major areas like 

government procurement, regulatory programs, law enforce­

ment, and computerized records. It will cover the extent 

to which desirable improvements should be effected by 

legislation, executive order, or departmental orders. 

It will take account of inputs from outside the Executive 

Branch, and it is designed to point the way to sound and 

relatively permanent improvements, including greater speed 

of processing, greater uniformity, and greater disclosure. 

Our objective will be to have this scudy launched within 

90 days and completed within one year, with reports to be 

furnished to Congress. 

Fourth, I will immediately remind all federal agencies 

of this Department's standing request that they consult our 

- 7 -
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Freedom of Info:rn1ation Committee before issuing final denials 

of requests under the Act. In this connection I will orde.r 

our litigating divisions not to defend freedom of information 

la~ suits against the agencies unless the Committee has 

been consulted. And I will instruct the Committee to make 

every possible effort to advance the objective of the fullest 

responsible disclosure. 

No law is wholly self-explanatory or self-executing. 

Its success depends heavily on the judgment and attitude 

of those officials who administer the Act and on the 

available resources that can be devoted to its execution. 

The most careful and continuous vigilance must be main­

tained to assure that no more information is withheld than 

is absolutely necessary. As these· hearings demonstrate, 

both the Executive and Legislative branches have indispensable 

roles to play in maintaining that vigilance. 

s. 1142 

I shall now discuss s. 1142 introduced by Senator 

Muskie whi ch would amend the Freedom of Information Act. 

Because the Department of Justice will submit the. usual 

detailed report on this bill in the near future, my prese~t 

brief examination will be confined to some of the major 

provisions of S. 1142. 

- 8 -
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Procedural .. Aspects 

Two proposed amendments to the procedural provisions 

of the Freedom of Information Act cause us a great deal 

of concern. Several agencies, knowing that we would 

testify on S. 1142, dsked us to reflect their vigorous 

objections to Section l(c) of the bill which would amend 

the Act by imposing time limits of 10 working days for an 

agency to determine whether to comply with any request and 

20 working days to decide an appeal from any denial. We 

sympathize with the contemplated purpose of imposing these 

deadlines-· na.mely, expediting responses to requests for 

information. 

This amendment, however, is far too rigid in applica­

tion. Often files cannot be obtained within ten days either 

because the filing systems are impervious to the description 

of the information requested or because ' the files are located 

in centers distantly located _from the office receiving the 

request. Occasionally, it is necessary for an agency t o 

consulc other agencies, organizations, even foreign govern­

ments in order to determine the propriety of releasing or 

withholding information. Because such an amendme t would 

encourage, indeed compel, hasty denials in acting on some 

complex or ~nique requests, it would, we believe be c ounter -

- 9 ... 
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productive to the ultimate purpose of maximizing disc l osure. 

No agency should be required to adhere to a rigid 10 or 20 

day limit at the cost of denying requests , in a spirit of 

caution, that might with more study and t ime be granted in 

whole or part. 

To avoid these problems yet provide for expedi tious 

treat ment of information requests, we sugges t that our 

revised departmental regulations, which follow the rec om­

mendations of the Administrative Conference, be used as a 

working model. Our regulations provide f or 10 and 20-day 

deadlines but permit extension s of time under certain 

l imited circumstances. I say that our regulations should 

serve only as a "working" model because after three mon ths 

of experience we have found that we were over-eager and under ­

sophisticated and accordingly we expect t o make some adjust ­

ments in our deadline provisions. We believe t hat any 

amendment to the Freedom of Information Ac t ~ i n addi t i on t o 

embodying the six reasons justifying extensions developed 

b y the Administrative Conference, should al s o recognize the 

imperatives of processing large numbers of requests -- a 

problem with which some agencies such as t he Immigration and 

Naturalizat i on Service, referred to above, a r e con f ronted . 

Perhaps it would also be wise for each agency to mai ntain 

a public record of the number of requests it receives 

• 10 -
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and the time within which it responds in order to permit 

the necessary vigilance I spoke of earlier. 

The second procedural aspect of S. 1142 I shall dis­

cuss in Subsection l(d). Paragraph 1 of this Subsec tion 

would impose upon tha courts the requirement to engage in in 

camera inspections in every case. In Environmental Protec-

!41 0 , •. 

tion Agenqy v. ~, u.s. ----- , 93 S.Ct . 82 ------~ 
decided this t~rm, the Supreme Court construed the Act 

as vesting in the courts, in cases other than those in 

which documents are classified, the discretion to determine 

whether an in camera inspection is necessary to ·the ----
resolution of the case. We oppose any legislative attempt 

to overrule the Supreme Court's decision in Mink for two 

basic reasons. 

First, to require,!!! camera inspections of documents 

in every case is to ,m.derestimate the efficacy of oral 

testimony and swon1 ·affidavits. As the Supreme Court said 

in Mink "[a]n agency should be given the opportunity, 

by means of detailed affidavits or oral testimony, to 

establish to the satisfaction of the District Court[s ] 

that the documents fall [within the exemption]. " The burden 

of proof is on the agency resisting disclosure. Only if 

the agency "fails to meet its burden' without .!!l camera 

- 11 • 
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inspection, [r::iayJ the District Cc urt ... order such 

inspection • • • • In s hort, " said the Court, 

inspection of all docucents i s not a necessary or inev i ~a b · e 

tool in every~-" 93 s.ct. at 839. (Emphasis added) . 

Second, ~tn automatic .!£ .£!El~ insp~ct.ion provi s i on 

will impc se an unnecessary burden on the courts . Such 

ins pections consume a great amount of a judge's time 

particularly where the request is for a large number of 

documents. As the Supreme Court indicated in the above 

quoted passages, it may not be necessary or appropriate 

to examine the documents because the 1tsurrounding circum~ 

stances 11 may demonstrate that the exemption is clearly 

applicable. We believe that the question whether 4 partic u­

lar case i s appropriate for an.!.!! camera insp~c tion where 

one or mor e o f exemptions 2 through 9 are ~laimed should 

be left to t h e considered judgment of the court. 

Paragra ph 2 of Subsection l(d), which is a more specific 

application of the Paragraph just discussed, would direct 

the courts to decide whether disclosure would be harmful 

to the nat i onal defense or foreign relations if the records 

'W'ere withheld un der the first exemption of the Act .. In Mink , 
- · 

the Sup-reme Cour t found that judicial review did not extend 

... 12 -
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2. Section 2(b) would amend the fourthexernption. 

This exemption is designed to enable the government to 

_maintain in confidence information submitted to it by 

persons,usually businessmen, who would not otherwise 

voluntarily furnish the information or customarily release 

it to the public. Some courts have treated this exemption 

as exclusively for business information, and the proposed 

amendment would similarly limit the scope of protection 

o f exemption 4 to include only commercial or financia l 

information. We sugges t that there is an imbalance n 

an amendment that protects information submi tted in conf·­

dence by businessmen but denies protection to confidentia l 

information furnished by other citizens. 

This amendment would not permit an agency to withhold 

statements by witnesses to an industrial accident, an 

airplan e crash or an explosion ev en if such statements 

could only be obtained upon a pledge of confidence. Nor 

would it permi t an agency to assure a scientist that the 

confidential data he submits on the environment, a utomobile 

safety, health or other matters would be withheld from any 

person who requested it. Even information subjec t to a 

doctor-patient or lawyer-client privilege would no l onger 

be protected unless "commercial or financial. rr We conclude 

- 15 -

[41006 



'6'202 51-t 0563 OLC [4]005 
08 / 03 / 94 10 : 00 ·--- --- ------- ------

-~Substantive Asp~ccs 

I turn now to the several p40posed amendments i n 

Section 2 of s. 1142 , which would revise e~emptions 2, 4 , 

6 and 7 of the Act. 

1, Section 2 (a ) would a.mend the second exemp t i on 

by restricting it solely to internal personne l pra tices , 

thereby excluding from its scope of protection oper at ing 

rules, guidelines and manuals of procedur e f or government 

employees. We believe it is v ital tha t thi s exemp ion 

e ncompass certain internal operating inscruct ions, th dis -

c losure of which would unduly impede the operations of an 

agency. An agency cannot negotiace contrac t s effecti vely 

i f its instructions to its negotiators are not kept con fi­

dential. Nor can an agency effectively investigate the 

degree of compliance with regulatory requirements if its 

operating procedures or its standards f or determining when 

t o conduct unannounced inspec_tions are publicized . Wi hin 

our own Department, the FBI 1 s procedures for protecting the 

lives of kidnap victims or for dealing with aircraft hi ­

jackers muse remain secret. Although we believe tha t 

exemption 2, as now written should be interpreted t o protect 

such operating rules, an amendment of exemption 2 t hat 

c learly provides for such protection is desirable . 

... 14 -
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to "E..xecutive security classifications . . . at the insistence 

of anyone who might seek to question them.rr 93 s.ct. at 833 . 

We oppose this attempt to overrule legis latively th ~ Min.·. 

decision simply because the courts, as they themselves nave 

recognized, are not equipped to subject to judicial scrutiny 

Executive determinations that certain documents if diclosed 

would injure our foreign relations or naticnal defense. As 

the Court of Appeals said in EQstein v. Resor, 421 F . 2d 

930 (9th Cir. 1970), cert. denied, 398 D.S. 965 (1970), 

"the question of what is desirable in the interest of 

national defense and foreign policy is not the sort of 

question that courts are des igned to deal with. 11 In C. & 

S. Air Lines v. Waterman Corp.~ 333 U.S. 103 (1948)> t he 
; 

Supreme Court was more explicit: 

[T ]he v~ry nature of executive decisions as 
to foreign policy is political> not judicial. 
Such decisions are wholly confided by our Consti• 
tution to the political departments of the 
government, Executive and Legislative. They 
are delicate, complex, and involve large elements 
of prophecy. They are and should be undertaken 
only by those directly responsible to the 
people whose welfare they advance or imperil. 
They are decisions of a kind for which the Judiciary 
has neither aptitude, facilities nor responsi-
bility and which has long been held to belong 
in the domain of political power not subject to 
judicial intrusion or inquiry. 

- 13 -
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that whenever functions entrusted to government reasonably 

require inforrr~tion from s ources which legitimate ly exp ~c ­

confidential treatment for such information, t he government 

rnust be able to promise such treatment and the reafter hon o :i: 

its promise -- a citizen must be able to confide in ris 

government. For these reasons, we endorse the amendment 

co the fourth exemption presented by t he American Ba r 

Association· to the Subcorom.i.ttees during these Hearings . 

[4] 007 

3. Section 2(c) ~ould amend the sixth or pri vacy E:x.emp­

tion by exempting medical, personnel and other privacy-

type "records," rather than exempting such type of " f iles. " 

We believe that the existing exemption should be inter preted 

as you propose in this amendment and that agencies should 

exercise due diligence in protecting information the di s ­

closure of which would invade a person's privacy . Recor-s 

which would otherwise be non-exempt should not be with 1e 

merely because they are part of a personal file. In sum, 

although we do not believe that an amendment is neces s ry, 

we trupport the purpose the amendment seeks to achieve. 

4. Section 2(d) would amend in several respects t he 

seventh exemption, which denies public access to uinves t ..... -

gatory files compiled for law enforcement purposes . " 

- 16 -
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(F) jeopardize law enforcement personnel or 
their families or assignments: 

5. Section 3 of the bill would require every agency ~o 

furnish any information or records to Congress upon wi 1.. t ten 

requesta Because it bears directly on the authori t y o f th 0 

President to withhold those documents the disc l osure of 

which would be contrary to the public inte~est, I vli.11 def er 

discussion of this aspect of the bill until the section o f 

my statement on''Executive privilege." 

6. Section 4 of S. 1142 would require each agency to 

make an annual report to Congress on its administration 

the Act.. Although we believe that no legislation is nece~. -

sary to require the submission of these reports, we do no t 

object to the general purpose of the amendment o In fact, w 

respect this vigilance by Congress Q In our detailed report 

to be submitted on this bill, we posit some suggestions to 

improve any such reporting system. 

- 20 -
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Finally , the provision excluding from the cover age of 

exemption 7 records which serve as a basis for pub ·c ~tdte ­

ments or regulations not only would inhibit rulemaking in 

important regulatory areas but also-would restric t 1e f l ow 

of information to the public by discouraging official dis­

cussion of public business. For ex.ample, if a Jus t ice Dep~r 

' ment spokesman annotmced that on the basis of an nves t i ga-

tion by the FBI and the Criminal Division a gran..1 j u ry would 

he convened to consider indictments, all of t he investi gatory 

reports apparently would no longer be protected by exemp t ion 7. 

The protection of this information ca:unot depend on the con­

tinued silence of officials in making public statements or 

issuing regulations. 

If a fresh approach is needed, _we suggest that a lllOd £-....e t' 

version of the ABAts proposed amendment should be cons i derea 

along the following lines : 

The provisions of .this section shall not be 
applicable to matters that are ... (7) investiga­
tory files compiled for law enforcement purposes 
except to the extent available by law to a party 
other than an agency; Provided.,~ t his exemp­
tion shall be invoked only while a _law enforcement 
proceeding or investigation to which such files per · 
tain is pending or contemplated, or to the extent 
that the production of such files would (A) inter 
fere wi.th law enforcement functions designed di -­
rectly to protect individuals against violatiolls 
of law, (B) deprive a person of a right to a f air 
trial or an impartial adjudication, (C) disclose 
the identity of an info:rmant2 (D) disclose 
investigatory tectmiques and px-ocedures , (E) dam­
age the reputation of innocent persons, or 

... 19 -
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The provi s ion excluding scientific tests, reports or 

data from the protect! n of the exemption presents severa l 

problems. Firs t , i t could jeopardize the right to an ..; .1· 

partial trial ly pe~mitting any requester to obtain an f pub­

lish any incrimin~ting scientific tests , such a~ ballis i ; 

reports, before ~ e defendant is brought to t rial. Second , 

because the Act does not permit an agency to determine whet l-~er 

a requester has a r iltional basis for seeking information , · 

any one co u .c insis on obt aining autopsy reports or othe~ 

medical r t~por _s on victims of crime, which reports ma. r., ~t 

be exempt tm ·er exemption 6 if the victim is dead. ~~caus i 

this sam~ i f ormation can be obtained in di scovery proceed 

ings, ir, wt- ich the need f the individt:A.1 f(\ -;;;: the reports i 

a prope ....- c:onnideration ) we do not t elieve an amendment i s 

necessary _ 

The pr ~v ision denying the protection of Exemption 7 t 

i n &pe t i o d :t _cords rel :~ting to health, safety or environ­

mental pr 1t e tion ,.,,ould impede the efforts of agencies to 

take 1 ~w ~nfor.r ement action against offenders. It would per ­

mit offen er s to obtain these records and thereby discover 

all of t !1e details that an agency intends to use agains t t :1em 

in any law enforcement action , whether civil or cr:imina. 

- 18 -
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The phrase "law enforcement purposes" would be changed t o 

"any specific law enforcement purpose the disclosur e of which 

is not in t:he public interest." We are uncertain wha - change 

this amendment contemplates. We believe, though , t_at any 

amendment should make clear that law enforcement agencie s are 

permitted to maintain in confidence investigator y technique :?' 

and information that may be employed in subsequen t inves t i ­

gations. Often information obtained in an investigation , 

particularly in fields such as organized crime and an t trus t , 

can be used in other law enforcement . proceedi ngs . The infer • 

ma.tion t herefore must remain confidential in orde to prevent 

a prospec tive defendant from knowing how much or how litt l e 

information the agency has about him and, indeed, whether h~ 

is under investigation. The proposed amendmenr shoul d b t: 

made sufficiently clear to accommodate these vital intere~ts 

i n law enforcement. 

Section 2 (d) of the bill would also limit the cove.r age 

of the exemption by excluding (i) sc ientific t ests. ( ii) 

inspection reports relating to health , safety or environ­

mental protection, and (iii) any investigatory r ecords wh __ h 

are a l so used as a basis for public policy statement 3 0r 

rulemaking. These changes would seriously imrair the law 

enforcement capability of many agencies . 

.. 17 -
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III 

"Executive Privilege" 

As the foregoing discussion indicates, Congres s h a f , 

by statute recognized that there are certain t ype s of 

infonnation that s·hould not be publicly disclos e n _ T. e 

Freedom of Information Act: reflects, in effect , Le g .;_ s lati e 

value judgments as to ~hen the publ ic interest- -nonnally 

served by disclosure--is better served by n on - ct-sc osurL . 

These are judgments which, in different contex t s, h ve be:en 

recognized by all three branches of government . 

Congress has concluded on various occas i ons t hat 

certain documents in its possession should not be disclosed 

under certain circumstances becau se the long - t erm ·_n e r e s .s 

of representative government are better serve oy non­

disclosure. For example, _the House. resolved that no 

documentary evidence in its control may be taken fror;i i t 

by judicial process without its consent. H.R. Re s . ~2 ? , 

81st Cong., 2d sess. The Senate has taken a c omp r able 

position. Senate Rule XXX. 

- 21 -
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Similarly the courts have concluc ~d that it is not 

appropriate for them to be the ul t imate aroiter of what 

infon.ia.tion the other two br ·nches should disclose or 

not disclose. 

11 If a court c~uld say to the Congress that it could 
use or coL~d not use information in its possess io1. , 
the ind -~ pendence of the Legislature would be 
destrJyed and the constitutional separation of t 1.e 
po•-; ~rs of government invaded. Nothing is better 
s ettled than that each of the three great depart ­
ments of government shall be independent and not 
subjec t to be controlled directly or indirect ly 
by either of the others." Hearst v. Black> 87 F . 2d 
68, 72 (D.C. App. 1936); see also, United St~ v . 
Reynol 's . 345 U.S. 1, 8 (1953). 

The Ext• -i:: ive Branch, of course 1 also subscribes t ') 

th~ broad1,, rt~cognized principle that the public inter s t 

is, at tin.re s , -:>e ter served by non-disclosure . When a ll 

three bra.n i;hes a.e;ree with the required value j udgment i n 

~J 013 

a given se ~ o : c · r cumstances, accommodation follows as ~ 

rnatcer of c omi ty . It is wheri there is disagreement tha ~ 

conf lic t: arises -- nd has arisen since the days of Wa s~,ingtun . 

In v e _-:y ~ar e i n stances the Executive, asserting a privilege 

grourd e d in t he. µub l ic interest, has decided co withho ld 
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information or to require sa.feg·"'"ards on disclosure . ln 

recent years the shorthand term "Executive privil ege" ~1a:-; 

come to identify this traditional area of separatioL of 

powers . 

If I ~~y, Messrs. Chairmen , I would l i ·e to pro e 

b eyond chat term, which has become .controversia l an d some-

t • 1.nes mischara.cterized, to explore with you the b a sic value 

judgments that must be made•-not only by the Executive , b·- t 

a t times b y all three branches of government . 

We are agreed, I think~ that our form of gove rnme t 

presupposet• openness and an informed citizenry . This J.S 

reflected ::, y -:he First Amendment. We are also agreed , ,: ho t'e, 

t hat the ::e ar , on occasion, circumstances which dic t ate t har: 

public xposu~e of certain data be at least deferred if no t 

denied--not t J deceive the public, but to better serve i . 

From my own experience in the State Department , I ' o~ 

that there a ~1:-e times when premature disclosure of del icate 

negotiations or the discussions and instructions preceding 

t hem cannot be spread upon a public record. I know .. oo 
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that Congress has recognized this, A time-honored formula 

for resolutions of inquiry to the Department of Jtate has 

requested that information be furnished "if n ot i ncompa· ible 

with che public interest." See Cannon , Procedure i n the 

House of Representatives, H. Doc. 610 , 87th Cong., 2d se~s . , 

p. 219. 

The Congress has staunchly defended the right o;f its 

members to secure the candid advice and assistance of 

l egislative aides and has, I think, recognizec t hat this 

necessary adjunct to the exercise of its cons t:it ut i cna 

responsibilities is equally necessary to the e ffec tive 

functioning of the other branches. The courts share this 

respect for the need of candid advice, Soucie v. Davi · , 

448 F. 2d 1067, 1080 (D.C. Cir. 1971) (Wilkey> J . c oncurr i ng), 

as does the Executive Branch . 

Another area in which the need to preserve secrecy l s 

well understoodt not only by all branches of the gove. ~n ~, 

but by the public as well, is the security of military 

secrets. While "a slip of the lip may sink a ship" is almo s t 
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a forgotten slogan, the concep t: behil'.ri it is still va li(i 

and accepted. See S. Rept. 1761, 86t h Cong . , 2d ses c. , p. 22 . 

Today, more than ever, the val ue of persona l p i v ac y 

~s recogni zed and zealously guarded b y the peopl e o( t his 

country . Yet it is this a rea~ perhaps above al l o t hers , 

t ha t pres ents conflicts for the p~ople and the i r governro n t . 

The desire to know as much as possibl e coupled ~it h the 

technology that makes s cctiI'!JUlation r1 £ vast stores of 

knowledge possible al so engenders prob lems. His tor ica lly, 

we have been confr onted with the f air• trial , free -pr e ss 

problem, but ~elevis ion adds greater d i mens i ons . We have 

a lways ha.cl the question of governmental disclosure of 

i nvestigative r eports without due process checks and balanc es. 

Present large-~cale disgemination capabilities exacerbate 

t he problem b) endangering b oth personal pr ivacy and t h e 

confidentiali t y· t hat may be necessary t o effec t ive l aw 

enforcement. 

Given our f orm of government it is not sur pr is i ng cha~ 

although sha~ing basic values--the survival of our na t io~ , 
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the keeping of commitments, the protecd.on of the i ndividual-­

we can nevertheless disagree as to how these values ar£ be st 

served. What is perhaps surprising is how few the r eal 

disputes have been among the three branches of gov e r nment 

in applying the se values to concrete situations. It t a 

tribute to the spirit of comity that throughout histo":"y t h e re 

have been so few true fl invocations of executive priv ile g e. 11 

The legislation before these subcommittee.s , sec t i on 3 

of S. 1142, S. 1923 and S.Con.Res. 30, atte~pts i n var i ous 

ways to provide a permanent, and more o·c less rigid ~ accvrorno­

dation of these varying value judgnents. Aside from che 

constitutional issues, which have previously been discussed 

in testimony by the Departl!:ent's witnesses, I think it most 

♦ 

unwise to attempt to legislate rigid solutions for what mus ':-

always remain flexible in nature. 

Almost 200 years of history has demonscrated very f e~ 

serious and insoluble conflicts between Congress and the 

Executiv€. over the question of what: information must be 

disclosed to Corigre ~; s. On the contrary, our history show::-, 
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consistent agreement on values, with ~nly occas i.onal conf licts 

on specifics, over a period of 184 years. Exp rienc e s uggests 

that we have chosen comity as the wiser course . I would . o t 

turn away from t hat history; together we should build o-::i i t. 

As a basic iegal matter, attempts to define w .. J.t 

congressio-r.al requests for information rise t o -cr . .d level 

of a c onstitutional confrontation are both dif ficult and 

ha zardous. I urge the Congress not t 0 force the issue. 

Our history te lls us it is not ne ·essar.y; surely, then , 

it is not des irable. 

On a e ·.:sonal bas is, I have strong desire to reach 

accommodat • on s and to be forthr·oming in regard to publ ic 

knowledge of the public bus i ness. I believe my record 

of public s ~·- rvice demonstrates that, I have translated t hG. 

desire int practice. It is i n that. spirit that I have 

undertaken m~" new position. 
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IV 

National Security Information: 
Claaeification and sanctions 

Fi:ially, Mr. Chairman, I would like to discuss briefl•_r 

the ~eed for co straints on the disseminati on of classi f 'e~ 

ir-: ormati n . :~s the Freedom of Information Aet recogni2~s, 

thet:E: · s genuine need to protect from being pUblicized ~n~o r ­

mat i on t hat e a rs directly on the effectiveness of our nat i onal 

secur • ty and ,-.he succesi:iful conduct of our foreign re lations. 

Even in t · mes of peace, military secrecy is essentia. 

The discloa~re of contingency plans or weapons sys tem capa­

b i..l i t.~e s could disturb the balance of power by helpi ng o~· e r 

ndtio ns develop countermeasures to neutralize our de fenBes .)r 

elimi nate our strategio advantages. The reeent con fidential 

disc ussions between Presidential Assistant Henry Kis s i nge r anc 

offic · a1s of the People's Republic of China illustrat e the 

vital role that secrecy may also play in the conduct of 

fore ig n relations. 

O~r task, then, is to accommodate the interest s of the 

governnent1 in behalf of the public , in keeping some i n fo rma­

tion s ecret with the ge.neral public's need to be inf ormec:.. Al 1 

democratic governments face this tension between the need for 

public acco~tability and the imperatives of national sec-~ity . 
I ' 
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This tension is, of course, highlighted by the a t terupt 

to define criminal offenses involving -::ne Unlawf l d i s emi a t ion 

of such national security informatio·n . This is the fo cus of 

certain prov isions of two bills, S. 1 ands. 1400 , prese ntly 

pending in the Senate. I have briefly examine d t e "n atio!1al 

security" provisions of those b ills , but I have no t had an 

opportunity to consider fully the substantive nature ~ t~e 

proposed legislation and its effect on c urrent law. I do 

wish, however, to make some general comments on the considera­

tions relevant to any effort to define the circumstances un de r 

which the disclosure of legitimately secr~ t government informa ­

tion should be a criminal offense . 

Basically, 1 believ~ that a carefully designed system of 

c riminal sanctions is appropriate where the i n f or~ation is 

genuinely and dire~tly related to the mai ntenance of our 

national defense or to the successful conduct o f for eign 

r elations . Any such system. must aceommo'1ate three general-­

and often conflicting--objectives. 

The firs t objective, of course, is to deter and, where 

necessary, to punish unauthorized disclosure of hi ghly s e ns i t ive 

inf ormation in those situations where the national security 

r equires it. The most troublesome problems inherent in a c hie i n <; 

this objective involve the drawing of distinctions between type ~ 

of offenses and the gradations among the penalties app r opria te 

t o each. 
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The second objecti~e of any system of criminal sancti ons 

should be the elimination so far as possi~le of the risk t h at 

such sanctions will inhibit the proper role of a f ree pre s s 

@0 21 

or free expression under our Constitution. The system should 

focus primarily on the disclosure of secret governmen t i nforma­

t i on by persons who are authorized possessors of it and who 

breach the trust the public reposes in them. Such per sons are 

those upon whom the duty to protect the national int e r est 1. s 

primarily inposed. A secondary and more limited function o f 

the system, except where espionage is involved, should be t o 

define those types of receipt and dissemination by pe rsons ~o t 

entrusted with the information which should appropr i ate ly be 

made subject to criminal sanctions. 

A third objective should he to minimize the r i s k of 

unwarranted prosecutions for disclosing information that 

either should never have been classified in th~ first place 

or was no longer properly classified 'at the time of its 

disclosure . Apart from the exercise of sound prosecutorial 

discretion--~hich should always apply--one possible approach 

would be to permit the defendant in such a case to seek to 

show that the violation did not in fact harm a s i gni f i cant 

national interest. The difficulty, of course, with al lowi ng 

th i s particular affirmative defense is that it would enable the 

defendant to take advantage of post-disclosure development s , 
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notwithstanaing the fact that the considerations which led to 

the classification of the information disclosed were s till, at 

the time of disclosure, valid and reasonab le . 

To obviate this objection, the defendant could alterna­

tively be allowed to defend himself on the ground that the 

classification was improper~ initio, or a t l eas~ as o f the 

date of disclosure. This approach, while el.uninating one 

difficulty, leaves open another serious question: h ow shou_d 

the propriety of the classification be decided? To put the 

government to its proof in open court would in many if r.ot 

w~st instances require making public circumstances just ify ing 

the c l assification whose publication might do more harm to 

the national interest than the disclosure for whi ch the 

defendant was being prosecuted, One way to meet t h ' s 

difficulty is to establish a process by which the court would 

decide the issue in camera. I t has also been s uggested t hat 

the decision be made by· some specially constituted b ody . 

Quite apart, .however, from the question of adj udicative 

process, there is the question of whether the issue is 

appropriately subject to adjudication. The Supreme Court in 

C. & s. Air Lines v. Waterman ££!E.·, as cited earlier in my 

t estimony, st~teo: "[T]he very nature of executive decisions 

as to foreign policy i s political , not judicial . ... They 

are decisions of a kind for which the Judiciary has neither 

aptitude, facilities nor responsibility and which has long be e 

held to belong in the domain of political power not subject to 
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judicial intrusion or inquiry." 

This, in fact, is the concern which imderlies the 

section of s. 1400 providing that "It is not a defense 

to a prosecution .... that the classified information 

was improperly classified at the time of its classif ica t ion 

!4]023 

or at. the time of the offense. 11 [Sll24 (d) ]. To me. t he re is 

considerable force to this concern. By this route, at any 

rate, I am led to want to explore further the possibility of 

assuring that administrative remedies are available to an 

individual who wishes to challenge the legitimacy cf a 

classification. It may well be that preclusion of an aff irma · 

tive defense is only justified when adequate procedure s exis~ 

for appeal of classification. It seems important , moreover , 

that this chain of appeal extend beyond the agency where t h,e 

classification originates or where the party wishing to 

challenge it is employed. 

Just sueh an administrative process is , as a matter of 

fact, now in operation, though it is of very recent origin . 

It provides for better intra-agency appeal and appeal beyond 

agency bounaaries to the Interageney Classification Review 

Committee. 

Recognizing that the classificatio:;,. system which firs ,:: 

emerged in World W~r I and grew to maturity in World War ! I 
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had a tendency to emphasize secrecy at the expense o f t h e 

public's "right to know," the President, in order t o o :::fs e -t: 

this tendency, issued Exeoutive Order No. 11652 on Ma r ch 8 

of last year. The purpose of this Order is to fo ,., te_ t e 

widest di sse~ination of information not r equir ed t o be s afe­

guarded in t he interest of national defense and to prevent 

unauthorized disclosure of informatio~~ properly wi t hhe ld from 

the public domain. 

There are a number of features in the Executive Order 

specifically designed to check any tendency toward ove r­

classification. I wouid like to note them briefly. 

First, the Order significantly reduces the number o f 

agencies and officials which have authority to classify . 

Second , the Order establishes a uGeneral Declassification 

Schedule" designed to declassify docwnents automati c al l y, 

without review, in a relatively short period of tiem. 

Third, the Order provides that the originator of the 

classification must re-examine the propriety of the classifj_ca ­

tion of the information he claesif ied when requested b y .;;t h o l d e r 

·of the classified information. A de t ermination that t he 

classification is appropriate can be appealed to a r e -i e.-.-

comrni ttee which ia established in each department t o mon_:_to : 

the implementation of the Order . 
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Fourth, the Executive Order also establishes procedure s 

under which a private in4ividual can raqu~st that certain 

documents be declassified so that ne may obtain access to 

them. Appropriate appellate ;rocedures are p r ovided to 

permit the requester to ~ppeal any adverse determination. 

[41 025 

Fif th, the Orde~ requires that classified material ' dent ~f y 

on its face the classifying officer, and provides that "repea t e c 

abuse of th~ classification process shall be grounds f or ar. 

a.dmini!:' • rative reprimand." 

Finally, an Interagency Classification Review Committee 

i s established to consider not only requests for declass i:ficc ·­

tion originally denied on the departmental l evel but al s o 

complaints from peop ~e within or without the government 

respect to the adlnin i s t ration of the Order. 

In sum, the b a s i c thrust of the Executive Order is ·:r 

require Executive o f f i cials to classify less, to expedite 

declassifi_r.a "" ion , and t o provide better protection for that 

i aformation h i ch t r uly requires protection. l believe tha ­

this substar;t ially r evi sed system of classification will gc a 

long way toward mak i ng more information available to t he p t 1:;.i..ir 

more quickly. 

In conjunction with t h is discuss ion of the classifi_a~· c n 

s ystem, I would also like t o discuss s. 1 520, which wcul d 

e stabl ~~h a seven-member corranission to study current la·s and 

prac :. c1~s relating to t e classification of documents and to 
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recommend what, if any, modifications may be necessary. 

The commission would consist of two Sena~,ors , two Repr~s 'cfl ta­

tives, and three public members, at least one of whom mus t be 

a newsman. 

We believe that the creation of such a corruniseio n wou l d 

be premature. Executive Order No. 11652 was the culmi.nat:!_C .l 

of a comprehensive review of classification policies and 

procedures by an interagency committee and . has bee ~ ~n 

operation for only a little more than one year. : h ave 

already mentioned some of the progress b ~ ing made t owa rd 

tightening the classification proces5 . The Interagency 

Committee is continuing to _press l:or further progress. l'n .... _1 

Executive Order No. 11652 haF.: been in operation for a lons~ ­

period, it seems unlikel::· that an accurate evaluation o f : . .:s 

effectiveness can be ·made. 

Aside from t ~e foregoing, I note another major flaw i n 

s. 1520. While the bill woul d create a - eomroission to study 

the effectiveness of and need for changes in the classificati on 

law and practices within the Executive Branch , it contai ns no 

provision for Executive Branch representation on the commis s i on , 

Since the people who re u larly deal with the classification o ; 

documents and with declassif i cation pr_ocedures have · had va l u ab l e 

practical experi~nce in the problems involved, it seems i mpo ~tant 

t hat any group studying the sUbject should take advantage o f 

that eleperience. 
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V. 

In conclusion, Messrs. Chairmen, we deal here toda y 

with a field of law in which the interests are of the h ighest 

rank and necessity. It is indeed an unfortunate pa r a dox t ha ··_ 

such vital interes ts as personal privacy and nation' .L d e fe n s , 

sometimes conflict with the equally vital i nteres t of _he 

public in be ing i nformed as to the workings of the go ,ernmen - . 

L.;1 027 

I hopethese hearings will lead both the Executive a nd Legis la tiv e 

branches to a workable f or mula that str ikes the proper ba lznce. 
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TO : 

FR: 

RE: 

Date: 

Marvin Krislov 

Adam L. Rosman 

MEMORANDUM 

Request for information from House Committee on 
Government Operations under 5 U.S.C. § 2954. 

August 4, 1994 

You have asked whether the White House must provide 
information on White House travel, requested by the ranking 
minority member of the House Committee on Government Operations 
pursuant to 5 U.S.C. § 2954. 

I . The Statute 

Title 5 of the United States Code concerns "Government 
Organization and Employees." § 2954 provides: 

§ 2954. Information to committees of Congress on request. 

An Executive agency, on request of the Committee on 
Government Operations of the House of Representatives , or of 
any seven members thereof , or on request of the Committee on 
Government [Affairs] of the Senate, or any five members 
thereof, shall submit any information requested of it 
relating to nay matter within the jurisdiction of the 
committee. 

(Emphasis added.) 

On its face, the statute requires any "Executive Agency" to 
submit "any information requested" by the House Committee on 
Government Operations. 

II . Issues 

A. In general . 

There is no relevant caselaw or legislative history on 
§ 2954. However, the Justice Department's Office of Legal 
Counsel (OLC) has expressed opinions on analogous statutes, 
discussed below . 

B. Is the White House an "Executive Agen cy"? 

§ 2954 requires "Executive agencies" to provide information 
to the House Committee on Government Operations. In§ 105, an 



DETERMINED TO BE AN ADMINISTRATIVE 
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Privileged and~ 

July 12, 1994 

MEMORANDUM FOR J. VERONICA BIGGINS 

FROM: 

SUBJECT: 

ASSISTANT TO THE PRESIDENT AND DIRECTOR OF 
PRESIDENTIAL PERSONNEL 

BETH NOLAN 
ASSOCIATE COUNSEL TO THE PRESIDENT 

SES Appointments At Independent Regulatory Agencies 

This responds to your request of March 31, 1994 for an opinion regarding the authority of 
the Office of Presidential Personnel in appointing, reviewing or approving non-career 
candidates below the PAS level at independent regulatory agencies. Specifically, you asked 
what restrictions are placed upon your office by Section 3392( d) of the Civil Service Reform 
Act of 1978, 5 U.S.C. 3392(d)[hereinafter the Act]. This memorandum briefly reviews the 
requirements of the statute and offers an opinion as to the three questions presented. 

I. What authority does the Office of Presidential Personnel have to 
appoint, review or approve employees below the PAS level at independent 
regulatory agencies? 

The authority of the Office of Presidential Personnel is restricted in the case of SES and 
Schedule C positions in independent regulatory agencies. Section 3392(d) of the Civil 
Service Reform Act of 1978 provides in its entirety: 

Appointment or removal of a person to or from any Senior Executive Service 
position in an independent regulatory commission shall not be subject, directly 
or indirectly, to review or approval by any officer or entity within the 
Executive Office of the President. ' 

5 U.S.C. 3392(d). According to our research, this provision has not been interpreted by any 
court or by the Office of Legal Counsel in the Department of Justice. 

The legislative history of this provision clearly states that this section was included "in order 



to ensure that independent regulatory agencies are not subject to political control in the 
appointment of their top non-career executives. ti The committee felt that this insulation from 
the White House in appointments is necessary to maintain the independence of these 
agencies, as intended by the Congress. 1978 U.S. Code Cong. and Adm. News 2723, 2798. 

Based on the language of the statute and its legislative history, we conclude the following: 

1. The statute only applies to agencies that are both independent and regulatory. 
For example, agencies that are independent, but do not regulate, such as AID or NASA, are 
not governed by this statute. A further analysis of this distinction follows below. 

2. The statute applies to Schedule C positions as well as SES. While the statute 
only refers to SES positions, the intent of Congress, as expressed in the legislative history 
quoted above, suggests the statute also applies to Schedule C positions. Since Schedule C 
positions are usually subordinate to SES positions, the rationale for making agencies 
independent would also apply to them. Allowing the Executive Office of the President to 
interfere in Schedule C appointments would subject the agency to the same political control 
from which Congress was trying to insulate it at the SES level. 

II. 5 U.S.C. 3392(d) makes reference to independent regulatory 
commissions. Are independent regulatory commissions the same as 
independent regulatory agencies? 

For purposes of this statute, there is no distinction. While the statute specifically designates 
commissions, the legislative history refers to "agencies." The Act does not define 
"commission," but defines "agency" as an executive agency and specifically excludes 
government corporations as well as other specific government entities. 1 Black's Law 

1 For purposes of section 3392(d), 5 U.S.C. 3391 refers to 5 U.S.C. 3132(a) for the 
definition of ti agency. ti 

5 U.S .C. 3132(a)(l) and (c) states: 
(a) For the purpose of this subchapter--

(1) "agency" means an Executive agency, except a Government corporation 
and the General Accounting Office, but does not include--

(A) any agency or unit thereof excluded from coverage by the President 
under subsection (c) of this section; or 
-(B) the Federal Bureau of Investigation, the Drug Enforcement 
Administration, the Central Intelligence Agency, the Defense 
Intelligence Agency, the National Security Agency, Department of 

2 



Dictionary equates "agency" with "any department, independent establishment, commission, 
administration, authority, board or bureau of the United States. " Thus, the terms are 
interchangeable for Section 3392(d) purposes, with the exceptions of government 
corporations and the specified exclusions. 

m. To which Federal Agencies does this apply? If this authority varies 
from agency to agency please list each independent regulatory agency and 
the details of the authority for each. 

As discussed above, 5 U.S.C. 3392(d) only applies to those agencies that are both 
independent and regulatory. In making this determination we looked for guidance to the 
original statutes authorizing the agencies, known as the enabling legislation. If the enabling 
legislation for a particular entity indicates that it is both independent and regulatory, then 
Section 3392( d) does apply. The statutes for the various agencies are rarely that specific, 
however, and in many cases we had to look beyond the language of the legislation. In cases 
where the language was ambiguous, we made determinations based on the criteria described 
below. 

1. Independent. An agency could be deemed to be "independent" if the enabling 
statute specifically states the agency is independent, if the language shows the agency is not a 
part of any department2 or if political control is restricted. 3 This general rule, however, has 

Defense intelligence activities ... and, as determined by the President, 
an Executive agency, or unit thereof, whose principal function is the 
conduct of foreign intelligence or counterintelligence activities; 
(C) the Federal Election Commission; or 
(D) the Office of the Comptroller of the Currency, the Office of Thrift 
Supervision, the Federal Housing Finance Board, the Resolution Trust 
Corporation, the Farm Credit Administration, the Office of Federal 
Housing Enterprise Oversight of the Department of Housing and Urban 
Development, and the National Credit Union Administration; ... 

(c) An agency may file an application with the Office [of Personnel Management] 
setting forth reasons why it, or a unit thereof, should be excluded from the coverage 
of this subchapter .... 

2 5 U.S.C. 104 states: 
For the purpose of this title, "independent establishment" means--

(1) an establishment in the executive branch (other than the United 

3 



not always been the final determination. For instance, the Environmental Protection Agency, 
based on its enabling legislation, appears to be an independent agency, but the District of 
Columbia Circuit Court of Appeals has held that the EPA has never been considered 
independent. 4 

2. Regulatory. While no definition for "regulatory" is provided in Title 5, 
enabling statutes usually indicate whether an entity is granted the power to regulate. Black's 
Law Dictionary defines "regulate" as "to fix, establish, or control; to adjust by rule, method, 
or established mode; to direct by rule or restriction; to subject to governing principles •Or 
laws." Hence, an agency must have the power to promulgate rules that affect people or 
entities outside the agency to be regulatory. 

3. Statutory exemptions/exclusions. As noted above, government corporations 
and certain government entities were excluded from the definition of "agency." Therefore, 
these entities are not covered by the statute even if they are independent and regulatory 
because they· are not agencies. 

Three appendices (A, B and C) containing our determinations have been attached. Appendix 
A represents those agencies in which the Executive Office of the President may not review or 
approve SES or Schedule C candidates. Appendix B includes those agencies in which the 
Executive Office of the President may review or approve. Appendix C lists those 
government entities (i.e. government corporations) that were exempted or excluded by the 
Act. These lists are not exhaustive. 

Attachments 

States Postal Service or the Postal Rate Commission) which is not an 
Executive department, military department, Government corporation, or 
part thereof, or part of an independent establishment; and 
(2) the General Accounting Office. 

3 The U.S. Supreme Court has indicated that restrictions on the President's removal 
power over agency officers is a factor in determining an agency's independence. See e.g., 
Bowsher v. Synar, 106 S. Ct. 3181 (1986); Buckley v. Valeo, 424 U.S. 1 (1975); and 
Humphrey's Executor v. United States, 295 U.S. 602 (1935) . 

4 Sierra Club v. Costle, 657 F.2d 298, 406 (D.C. Cir. 1981). 
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TO: 

FR: 

RE: 

Date: 

Clarissa Cerda 

Adam L. Rosman 

MEMORANDUM 

Preliminary Information on the Federal Advisory 
Committee Act (FACA) 

July 25, 1994 

As we discussed, this presents preliminary information on 
the courts' interpretation of "advisory committee" under the 
Federal Advisory Committee Act (FACA). Under Nader v. Baroody, 
396 F.Supp 1231 (D.D.C 1975) and cases following, a group will be 
considered an "advisory committee" subject to FACA if it meets 
all or most of the following characteristics: 

1. Fixed membership, usually selected by a Federal 
official or determined on the basis of Federal law; 

2. Established by a Federal official or on a the basis of 
Federal law; 

3. A defined purpose of providing advice regarding a 
particular subject or subjects; 

4. An organizational structure (e.g. officers) and a 
staff; 

5. Regular meetings. 

This analysis is preliminary only and is not a final legal 
memorandum. 



TO: 

FR : 

RE : 

Date: 

MEMORANDUM 

Marvin Krislov 

Adam L. Rosman 

Request for information from House Committee on 
Government Operations under 5 U. S . C. § 2954. 

August 4, 1994 

This outlines issues with regard to 5 U. S . C. § 2954. 
Specifically, you have asked whether the White House must re s pond 
to a request for information from the ranking minority member of 
the House Committee on Government Operations pursuant to 5 U . S.C. 
§ 2954. 

I . The Statute 

Title 5 of the United States Code concerns "Government 
Organi zation and Employees . " § 2954 provides : 

§ 2954. Information to committees of Congress on request. 

An Executive agency, on request of the Committee on 
Government Operations of the House of Representatives, or of 
any seven members thereof, or on request of the Committee on 
Government [Affairs] of the Senate, or any five members 
thereof, shall submit any information requested of it 
relating to nay matter within the jurisdiction of the 
c ommittee. 

On its face, the statute requires any "Executive Agency" to 
submit "any information requested" by the House Committee on 
Government Operations. 

II. I s sues 

There has been no relevan t caselaw interpreting§ 2954 Is 
the White House and "Executive Agency"? 

Assuming this 

DISSCUSION 

1. Separation of powers issue. 

Do a general "we won 't give it to you argument " 
the OLC ops . 

- -take it off 



Issues. 

1. Is the White House an "executive agency" 
2. Did the request come from "seven members of the committee?" 
3. Is the information sought "within the jurisdiction of the 

committee? 

[Maybe. Arguably no.] 5 U.S.C. § 2954 and similar statutes have 
been construed narrowly by the executive branch so as not to 
impinge upon the constitutional perogatives of the president. 
The White House could argue that the information sought is 

STATUTE 
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parties; therefore, the authorization In 
former sect ion 95a of t hi s title [ now 
subsec. (b) (2) of this section] tor pay ­
ment ot mileage and fees of witne ses 
who were summoned to appear at formal 
government hearings might not be re­
garded as applicable to witnesses who 
were summoned to appear at informal 
and prirnte tax investigations. 1966, 45 
Comp.Gen. 654. 

3. Enforcement of subpoena 

Claim for witness fees and mileage 
does not insulate taxpayer from enforce­
ment of Internal Revenue Service subpoe­
na. U. S. ,·. Awerkamp, C.A.111.1974, 497 
F.2d 832. 

SUBCHAPTER II-ADMINISTRATIVE PROCEDURE 

Historical Note 

Popular Name. The provisions of this 
subchapter and chapter 7 of this title 
were originally enacted by Act June 11, 
1946. c. 324, 60 Stat. 237, popularly known 
as the "Administrative Procedure Act", 

§ 551. Definitions 

That Act was repealed as part ot the 
general revision ot this title by Pub.L. 
89-554 and its provisions Incorporated 
into this s ubchapter and chapter 7 here­
of. 

For the purpose of this subchapter-

( 1) "agency" means each authority of the Government of the 
United States, whether or not it is within or subject to review 
by another agency, but does not include-- - - -

- (A) the Congress; 

- (B) the courts of the United States; 

(C) the governments of the territories or possessions of 
the United States; .• 

(D) the government of the District of Columbia; 
or except as to the requirements of section 552 of this title­

(E) agencies composed of representatives of the parties 
or of representatives of organizations of the parties to the 
disputes determined by them; 

( F) courts martial and military commissions; 

(G) military authority exercised in the field in time of 
war or in occupied territory; or 

(H) functions conferred by sections 1738, 1739, 1743, and 
17 44 of title 12; chapter 2 of title 41; or sections 1622, 
1884, 1891-1902, and former section 1641(b) (2), of title 50, 
appendix; • 

(2) "person" includes an individual, partnership, corporation, 
association, or public or private organization other than an 
agency; 

(3) "party" includes a person or agency named or admitted 
as a party, or properly seeking and entitled as of right to be ad­
mitted as a party, in an agt proceeding, and a person or 
agency admitted by an agency as a party for limited purposes; 
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( 4) "rule" means the whole or a part of an agency statement 
of general or particular applicability and future effect designed 
to implement, interpret, or prescribe law or policy or describing 
the organization, procedure, or practice requirements of an 
agency and includes the approval or prescription for the future 
of rates, wages, corporate or financial structures or reorganiza­
tions thereof, prices, facilities, appliances, services or allow­
ances therefor or of valuations, costs, or accounting, or prac­
tices bearing on any of the foregoing; 

(5) "rule making" means agency process for formulating, 
amending, or repealing a rule; 

(6) "order" means the whole or a part of a final disposition, 
whether affirmative, negative, injunctive, or declaratory in 
form, of an agency in a matter other than rule making but in­
cluding licensing; 

(7) "adjudication" means agency process for the formulation 
of an order; 

(8) ''license" includes the whole or a part of an agency per­
mit, certificate, approval, registration, charter, membership, 
statutory exemption or other form of permission; 

(9) "licensing" includes agency process respecting the grant, 
renewal, denial, revocation, suspension, annulment, withdrawal, 
limitation, amendment, modification, or conditioning of a li­
cense; 

(10) "sanction" includes the whole or a pllrt of an agency­

(A) prohibition, requirement, limitation, or other condi-
tion affecting the freedom of a person ; 

(B) withholding of relief; 

(C) imposition of penalty or fine; 

(D) destruction, taking, seizure, or withholding of prop­
erty; 

(E) assessment of damages, reimbursement, restitution, 
compensation, costs, charges, or fees; 

(F) requirement, revocation, or suspension of a license; 
or 

(G) taking other compulsory or restrictive action; 

(11) "relief" includes the whole or a part of an agency-

(A) grant of money, assistance, license, authority, ex­
emption, exception, privilege, or remedy; 

(B) recognition of a claim, right, immunity, privilege, ex­
emption, or exception; or 

(C) taking of other action on the ai-,plication or petition 
of, and beneficial to, a person; 
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Ch. 5 ADMINISTRATIVE PROCEDURE 5 § 551 
( 12) "agency proceeding" means an agency process as de­

fined by paragraphs (5), (7), and (9) of this section; 

(13) "agency action" includes the whole or a part of an agen­
cy rule, order, license, sanction, relief, or the equivalent or de­
nial thereof, or failure to act; and 

(14) "ex parte communication" means an oral or written 
communication not on the public record with respect to which 
reasonable prior notice to all parties is not given, but it shall 
not include requests for status reports on any matter or pro­
ceeding covered by this subchapter. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 381; Pub.L. 94-409, § 4(b), 
Sept. 13, 1976, 90 Stat. 1247. 

Historical and Revision Notes 

Derh·atlon : United States Code 
(1) 5 U.S.C. lOOl(a) 

(2)-(13) 5 L '.C. 1001 (less (11)) 

Re,•lscd Statute• and Statutes at Lar,:-e 
.June 11, 1946, ch. 32-l, § 2(11), 60 Stat. 237. 
Aug. 8, 1946, ch. 8i0. § 302. 60 Stat. 918. 
Aug. 10, 19-16. ch. 951. § 601, 60 Stat. 993. 
;\far. 31, 1947, ch. 30, § 6fa ) , 61 Stat. 37 . 
.June 30, 1947, ch. 163, § 210, 61 Stat. 201. 
.\Iar. 30, 1!>48. ch. 161. § 301 . 62 Stat. 99. 
.June 11, 1946, ch. 324, § 2 (less (a)) , 60 Stat. 

23i. 

Explanatory Not es 

In paragraph ( ll. the sentence " Xoth - In paragraph (2) , the words "of any 
ing in t hi s Act s hall he cons trued to re- character" are omitted a s surplu sage. 
peal delegations of authority a s pro,·ided 
hy law." is omitted as s urplu sage s ince 
there is nothing in the Act which coultl 
reasonnhly I.Je so cons true!! . 

In paragraph ( l)(G) . the woril s "or na ­
val'' a re omitted us included in " mili ­
tary ". 

In paragraph (1 )( 11). the wortl s " fun c­
tions whic h hy law expire on the termi ­
nation of present hos tilities, within any 
fixed period thereafter. or hefore J'uly 1, 
194i" are omitted a s executed. Reference 
to the "Selective Training a nd Servi ce 
Act of 1940" is omitted as that Act ex ­
pired )lar. 31, 1947. Reference to the 
"Sugar Control Extens ion Act of 1947" is 
ornittecl as t hat A('t expired on .\Inr. 31, 
19-18. References to the " Hous ing and 
Rent Act of 19-li. as amended " and the 
"Veterans ' Emergency Housing Act of 
1946" have been co nso lidated as t hey a re 
relate,I. The reference to former section 
16-ll(h) (2) of title 50, appendix. is re­
taine<I notwithstarnling its repeal by § 
111 (a) (1) of the Act of Sept. 21, 1061. 
Pub.L. >!7- 256, i5 Stat. 538. since § lll (c) 
of the Art pro,·itl es that a reference in 
other Ans to a pro,·ision of law repealed 
by § lll (a) s hall be cons idered to he a 
reference to the appropriate pro,·is ions of 
Pub.L. 87- 256. 

In paragraph (3). the words ·'and a 
per son or agen,·y admitted hy an agency 
as a party for limited purposes " ,are sub ­
stituted for "but nothing hereirf shall he 
cons trued to prevent an age ncy from ad­
mitting any person or a,;enc;· as a party 
for limited purposes· •. 

In paragraJ)h (9). a comma is supplied 
hetwee n the word s "limitation" and 
"ame ndme nt" to corrert nn editorial error 
of omiss ion. 

In paragraph (10 ) (C), the word s "of 
any form " are omitte,I 11 s surplu sage. 

Stanclnrd changes are made to confo rm 
with the definitions npplicul.Jle and the 
style of t hi s tit le as outlined in the pref­
ace to the report. 

1976 Amendment. Par. (14). Pub.L. 
9-1--cl09 added par. (14 ). 

Effective Date ot 1976 Amendment. 
Amendment I.Jy PulJ .L . 9-1-109 effective 180 
days after Sept. 13, 1976, see section 6 of 
Pub.L. 04-100, set out a s a note under 
section 552b of this title. 

Legislative History. For legislative 
hi s tory and purpose of Pub.L. 94-409, 
see 1976 U.S.Code Cong. and Adm.News, 
p. 2183. 

T. 5 U.S.C.A. §§ 1- 703-4 53 
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Information to committees of Congress on request 
An Executive agency, on request of the Committee on Government 

Operat ions of the House of Representative_s, or of any seven mem­
---r--hca.-s thereof, or on requ est of the Committee on Government Opera­

tions of the Senate, or any fi ve members thereof, shall submit any 
information requested of it relating to any matter ·wit~-the juris-
diction of the committee. r' 
Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 413. ,' 

Historical and Revision Notes 
\ 

Derivation : United States Code 

5 U. S.C. 105a 

Re,·bed Statutes and Statutes a t Larg e 

May 29, 19'28, ch. 901, § ·1, 45 Sta t . 996. 

E x planatory N otes 

The words ·'E xecut iYe a gency" are sub - t he definition of "Execut ive agency" in 
s tl t uted !or "executive department and sect ion 105. 
independent es tabli shment" in view of 

363 

\,/ 
§ 105. Executive agency 

~or the pur pose of this title, "Exec ut ive agency" means an fExecu­
tiYe"!iepartrn·ent, a Government corp~ti!>n, and an ,1independent es-
tablishment\ __ ~ 
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379. ------------.....__ __ 

Historical and Revision Notes - ~--
Re viser's Note. The section is supplied utiYe agency" each time it is used in 

to avoid the necess ity fo r def ining "Exec- title. 

United States ce;::,31. 

v' 
§ 101. ~x~cutive departments 

The Executive departments are: 

The Department of State. 
The Department of the Treasury. 
The Department of Defense. 
The Department of Justice. 
The Department of the Interior. 
The Department of Agriculture. 
The Department of Commerce. 
The Department of Labor. 
The Department of Health and Human Services. 

Library References 

C.J.S. L'nited States § 31. 

17 Ct,111-fr,;,..iJ ~] 

- - --- -----------

PHOTOCOPY 
PRESERVATION 

§ 103. Government~colll).Q 
For t he pu r pose of thi s title-

( I ) "Government corpora 
controlled by the Governmen 

(Z) "Government contro l 
corporation owned by the Go 

P ub.L. 89-554, Sept. 6, 1966, 80 

The Department of Housing and Urban Development. 
The Department of Transportation. 
The Department of Energy. 

§ 104. Inffependeqt esta~lishmelft 

The Department of Education. 
The Department of Veterans Affairs. 

(As amended Pub.L. 95-91, Title VII, § 710(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V, 
§ 608(b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-627, § 13(b), Oct. 26, _ 1988, 102 Stat. 2643.) 

For the purpose of this t it le, "independent 

(1) an establ ishment in the execut iv! 
United States Postal Service or the P 
'l:'11 1,, ; ,, 1,, ;C! T'\l'\t !)TI ~VOfl ll ti,10 rl Pn~ r t m Pl 



es-

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379. 

"tive1iepartme~t, a Government corp~ ti n, and an , independent 
tablishment. 

-------- -- --.:>,....... __ Historical and Revision Notes ----
Reviser's Note. The section is supplied utive agency" each time it is used in 

to avoid the necessity fo r defining "Exec- title. 

Library References 

United States e::>31. C.J .S. United States § 31. 

v' 
§ 101. Executive departments 

The Executive departments are: 

The Department of State. 
The Department of the Treasury. 
The Department of Defense. 
The Department of Juatice. 
The Department of the Interior. 
The Department of Agriculture. 
The Department of Commerce. 
The Department of Labor. 

17 c ND-n,, ;,.;J ,v,,ol'(,] 

.• 

The Department of Health and Human Services. 
The Department of Houaing and Urban Development. 
The Department of Transportation. 
The Department of Energy. 
The Department of Education. 
The Department of Veterans Affairs. 

(As amended Pub.L. 95-91, Title VII, § 710(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, ntle V, 
§ 608(b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-627, § 13(b), Oct. 25, 1988, lO'Z Stat. 2643.) 

["'5 ...._ , -z.. ' ' l'<. 
HISTORICAL AND STATUTORY NOTES l,,..;.1 -I-] , -{ /,I N 

1988 Amendment 1977 Amendment r N o-h- .'"'J- "4Uft. J 
Pub.L. 100-627, § 13(b), included the Depart- • Pub.L. 96-91 includea the Department of En-

ment of Veterans Affairs. ergy. 

1979 Amendment 

Pub.L. 96-88 substituted "Department of 
Health and Human Services" for "Department 
of Health, Education, and Welfare" and inserted 
"The Departm'!nt of Education." 

1 

Effective Date of 1988 Amendment 
Amendment by Pub.L. 100-627, effective 

March 16, 1989, except as otherwise provided 
therein, see section 18 of Pub.L. 100-627, set out 
as a note under section 201 of Title 38, Veterans' 
Benefits. 

§ 103. G vernment-cotq) ni 

For the purpose of this title-
( ! ) "Government corporati 

controlled by the Government 

(2) "Government controlle 
corporation owned by the Gov1 

Pub.L. 89_554, Sept. 6, 1966, 80 S 

§ 104. In~pende:qt esta ishme 
For the purpose of this title, "independent ( 

(1) an establishment in the executive 
United States Postal Service or the Po 
which is not an Executive departmen1 
Government corporation, or part thereof 
dent establishment; and 

(2) the General Accounting Office. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; P 
Aug. 12, 1970, 84 Stat. 775. 

PHOTOCOPY 
PRESERVATION 



Derivation : United States Code 

5 U.S.C. 105a 

... 
Re,·l&ed Statutes and Statutes at Large 

May 29, 19'28, ch. 901, § ·,._ 45 Stat. 996. 

Explanatory Notes 

The words ·· Executive agency" are s ub- the definition of " Executive agency " in 
s tltuted for "execut ive depa rtment and section 105. 
independent estalJlishment" in view of 

363 

§ 105. 
\/ 

Executive agency 
~ or the purpose of this title, "Executive agency" means an Execu­

bve~epartment, a Government corp~tioo, and an , inaependent es-

tabhshmen • __ ---------
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379. ------------

Historical and Revision Notes _ __,__ -·---.. 

Reviser' s Note. The section is s upplied uti ve agency" each t ime it is used in 
to avoid the necessity fo r defining "Exec- tit le. 

Library References 

United States ¢::,31. 

V 
101. Executive departments 

The Executive departments are: 

The Department of State. 
The Department of the Treasury. 
The Department of Defense. 
The Department of Justice. 
The Department of the Interior. 
The Department of Agriculture. 
The Department of Commerce. 
The Department of Labor. 
The Department of Health and Human Services. 
The Department of Housing and Urban Development. 
The Department of Transportation. 
The Department of Energy. 
The Department of Education. 
The Department of Veterans Affairs. 

C.J". S. United States i 31. 

17 c ,-10-fl,, ;~ ~] 

.• 

..s amended Pub.L. 96-91, Title VII, § 710(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96--88, Title V, 
608(b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-627, § 13(b), Oct. 25, 1988, 102 Stat. 2643.) 

Lj "'- ~ 1-- ''l'" 
HISTORICAL AND STATUTORY NOTES 1,-.;.i.j, 1, ·fi.t N 

188 Amendment 1977 Amendment f" l'fa-h- .'1, A<,,> l t.] 

Pub.L. 100-627, § 13(b), included the Depart,- • Pub.L. 96-91 incluaeo the Department of En-
ent of Veterans Affairs. ergy • 

179 Amendment 
Effective Date of 1988 Amendment 

§ 103. Government-coliJ)oration 

For the purpose of this title-
( l ) "Government corporation" means a corporation owned or 

controlled by the Government of the United States; and 
(
2

) "Government controlled corporation" ,<ioes not inclu de a 

t
. wned by the Government of the Uni ted States. 

corpora 10n o 
Pub.L. 89_554, Sept. 6, 1966, 80 Stat. 378. 

§ 104. Inc:Thpendent.estatilislimen 
For the purpose of this title, "independent establishment" means-

( 1) an establishment in the executive branch (other t~an_ the 
United States Postal Service or the Postal Rate Comm1ss1on) 
which is not an Executive department, military department, 
Government corporation, or part thereof, or part of an indepen-

dent establishment; and 
(2) the General Accounting Office. 

Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 379; 
Aug. 12, 1970, 84 Stat. 775 . 

Pub.L. 91-375, § 6(c) (2), 

CtJ•"/i,,,.,~ t",,\dl'(l 
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Histori cal and Revision Note s 

Derh,atlon: l:nlted States Code Re,·lsed Statutes and Statutes at Lar ge 

(a ) 5 l:.S.C. 17b Aug. 14, 193i, ch. 624, 50 Stat. 640. 
Nov. 22, 1943, ch . 303, 57 Stat. 591. 

(b) 5 u.s.c. 17c )far. 28, 1955, ch. 1i, 69 Stat. H . 

Explanatory Notes 

In subsection (a), the word "ch·ilian" 
is omitted as unnecessary because of the 
definition of "employee" in section 2105. 
The word s '·E xecutive agency" nre coex­
tensive with a nd substituted for "execn­
th·e departments and independent estab• 
ll s hment s of the L'nited Stares" because 
of the definiti on of "Executl,·e agency" 
in section 105. T he wo r ds "the Secreta r y 
of a military depnrtment with respect to 
an employee of his department" ore In­
serted to presen·e the appllcation of the 
sou rce law. Defore ennctment of the Xn ­
tlonnl Security Act Amendments of l!J.10 
(63 Stat. 578), the Department of the 
Army, the Department of the Xavy, and 
the Department of the Air Force were 
Executh·e departments. The Xationnl Se• 

§ 2906. Oath; custody 

cu rlty Act Amendments of 1940 estab­
lished the Department of Defense ns an 
Executl,·e Department Including the De­
partment of the Army, the Department of 
the Xa,·y, a nd the Department of the Air 
Force as mllltnry departments, not as 
Executive departments. However, the 
source law for this section, which wa s in 
effect in 1040, remained applicable to the 
Secretaries of the mllltary departments 
by vi r tue of sectio n 12(g) of the National 
Security Act Amendments of l!J.19 (63 
Stat. 591), which is set out in the revis• 
er 's note for section 301. 

Standard changes are made to conform 
with the definitions applicable and the 
style of this title as outlined In the pref­
uce to the report . 

The oath of office taken by an individual under section 3331 of 
th is title shall be delivered by him to, and p reserved by, t he House 
of Congress, agency, or court to which t he off ice pertains. 

Pub.L. 89-554, Sept, 6, 1966, 80 Stat. 412. 

Der iva tion : 

Historical and Revision Note• 

linlted State■ Code 

15 u.s.c. 21 

Re,·ised Sta tute• a nd Stat ute■ a t Lar g-e 

R.S. I 1750. 

Explanatory Note■ 

Standard changes are made to con form sty le of this title as out lined In the pref­
with the definitions appllcahle nnd the nee to the report. 

SUBCHAPTER II-REPORTS 

§ 2951. Reports to the Civil Service Commission 
The P resident may prescribe rules wh ich shall provide, as nearly 

as conditions of good administration warrant, that-

( 1) the appointing authority notify the Civil Service Commis­
sion in writing of the following actions and their dates as to 
each individual selected for appointment in the competitive 
service from among those who have been examined-
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(A) appointment and res idence of appointee ; 

(B) separation during probation; 

(C) transfer; 

(D) resignation; and 

(E) removal; and 

(2) the Commission keep records of these actions. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412. 

Historical and R e v ision Notes 

Derh·atlon: United Sta tes Code 

5 U.S.C. 633(2)8 (less 
last sentence) 

Re,·lsed Statutes and S tatutes at Large 

Jnn . 16, 1883, ch. 27, § 2(2) 8 (less last sen­
tence), 22 Stat. 404. 

Explanatory Notes 

The authority of the rresit.lent to pre­
scribe rules is added on authority of 
former section 633(1), which is ca rried 
into section 3302. 

In paragra ph (1), the word "a uth ori ty" 
is suhstituted for "power· '. The words 
"or employment" are omitted as included 
within "appointment". 

In paragraph (1) (B), the words "sepa­
ration during p r obation " are substituted 
for ,ior the rejection of any such person 
after prohntion". The w orcl s "rejection 

after probation" refer to a 
rejectio n, I. e., sepnrntion , after n portion 
or the probationary period has been 
sen·ed but before the end of the proba­
ti ona ry period. This i s so because nn in-

dlvidun l can be rejected on ly during the 
probationa ry period. Arter he has com­
pleted the prohationary period , he ca n be 
r emo,·e<l only under pro<'edures go,·erninf: 
removals from the competiti ve service, 
and removals of this nature are covered 
hy paragraph (E). 

Standard t: hnnl,!es are made to onform 
with the t.lefinitiOns npplicohle and t he 
style of this title as outlined in the pref­
ace to the report. 

Official Per Hon nnel l •~o lder&. X otice re­
quired by thi s section as part of Official 
Perso nnel Folders, see Ex.Ord .Xo .10561. 
Sept. H , 1954, 19 F . R. 5063, set out ns a 
note und er sec ti on 1302 or this title. 

Cr oss Referen ces 

President's power to grant exceptions from provisions ot this ."Section, see section 
3302 of this title. 

Library R e f erences 

Officers e:,,11.4. C.J. S. Officers § 34. 

§ 2952. Time of making anmial reports 
Except when a different time is specifically prescribed by statute, 

the head of each Executive department or mil itary department shal l 
make the ann ua l reports, required to be submitted to Congress, at 
the beginning of each regu lar session of Congress. The reports 
shall cover the transactions of the preceding year . 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. 

Derivation : 

H istorica l and R evision Notes 

United States Code 

5 u.s.c. 106 

Re,·lsed S tatutes and Statutes at Large 

R.S. I 105. 
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Explanatory Notes 

The words "Executive department" are 
substituted tor "department" ns the defi­
nition of " department " app l icable to this 
section is coextensh-e with the definition 
ot "Executive deportment" in section 101. 

The words "or militar y department" 
nre inserted to presen ·e the nppllcntion 
ot the sou rce Jaw. Before enactment ot 
the Xational Security Act Amendments of 
1949 (63 Stat. 578), the Depa rtment of the 
Army, the Department of the Xavy, and 
the Department of the Air Force were 
Executh·e departments. The National Se­
curity Act Amendments of 1949 estab­
ll shed the Depa r tment of Defense es nn 
Executh·e Department including the De­
partment of the Army, the Department of 
the Xav;·, a ncl the Department of the Air 
Force as mllltary depa r tments, not as 
Executh·e departments. However, the 
source law for this section, which was in 

ettect In 1940, remained applicable to the 

Secretaries of the military departments 
by ,·irtue of section 12(g) of the Xational 
Security Act Amend men ts of 1949 (63 
Stat. 591), which is set out In the re,·is­
er 's note for section 301. 

This sect ion was pa r t of tit le IV of the 
Rev ised Statutes. The Act of J uly 20, 
1947, ch. 343, § 20l(d) , as ad ded Aug. 10, 
1949, ch. 412, § 4, 63 Stat. 579 (former 5 
U.S.C. 171- 1), wh ich provides "except to 
the extent inconsistent with the pro,·i­
slons of this Act [National Secu r ity Act 
of 1047) the provisions of ti tl e IV or the 
Revised Statutes as now or hereafte r 
amended sha ll be applicable to the De­
partment of Defense" ts omitted trom 
this title but 1s not repealed. 

Standard changes are made to co nform 
with the definitions applicable and the 
style of this title as outlined in the p ref­
ace to the report. 

§ 2953. Reports to Congress on additional employee require­
ments 

(a ) Each report, recommendation, or other communication of an 
officia l nature, of an Executive agency which- ' 

(1 ) relates to pending or proposed legislation which, if enact­
ed, will entail an estimated annual expenditure of appropriated 
funds in excess of $1,000,000; 

(2 ) is submitted or transmitted to Congress or a committee 
thereof in compliance with law or on the initiative of the appro­
priate authority of the execulive branch; and 

(3) officially proposes or recommends the creation or expan­
sion, either by action of Congress or by administrative action, 
of a function, activity, or authority of the Executive agency to 
be in addition to those functions, activities, and a uthorities 
thereof existing when the report, recommendation, or other 
communication is so submitted or transmitted; 

shall contain a statement, concerning the Executive agency, for each 
of the first 5 fiscal years during which each additional or expanded 
function, activity, or authority so proposed or recommended is to be 
in ~ffect, setting forth the following information-

(A) the estimated maxi mum additional-

(i) man-years of civilian employment, by general catego­
ries of positions; 

(ii ) expenditures for personal services ; and 
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( iii ) expenditures for all purposes other than personal 
servi ces; 

which are attributable to the function , activity, or authority a nd 
which will be required to be effe::ted by the Executive agency 
in connection with the performance thereof; and 

(B) such other statement, discussion, exp lanation, or other 
information as is consi dered advisable by the appropriate au ­
thority of the executive branch or that is required by Congress 
or a committee thereof. 

(b ) Subsection (a) of this section does not apply to­

( 1) the Central Intelligence Agency; 

(2) a Government controll ed corporation; or 

(3) the General Accounting Office. 

Pub.L. 89-554, Sept . 6, 1966, 80 Stat. 413. 

H istorical and R evision N otes 

Derivation : United States Codo 

5 U.S.C. &12a. 

Re,·ised Statutes a.nd Statut.-s at J .arg-e 

Ju ly 25, 1056, ch. 730, § l , 70 Stat. 6,;2. 

Explanatory Notes 

In suh~e('tion (a). the wo r ds "Executh·e 
nge1u·y '' nre suhstituted for .. ,1epa rtm ent. 
nl,.!em·y. o r independent estnilli shment of 
the exec uti ve branch of the Federal Gov­
er11111en t (inc lud ing any cor po r ation whol ­
l y owned 1,y the t,;nitetl Stutes)" i n view 
oC the definition of "Executive ngency'' 
In sect ion 105. The exception of "n Gov­
ernment controlled co r poration" in 
suhsection (IJ) (2) is added to preserve 

the upp lication to t·o rporntio11s wholly 
owned hy the l:nitetl 8tute~. 

The ex<'epti on of '' the GC'ueral Account­
ing Offi ce" in ~ubsection (h) (3) is added 
to presen ·e app licatio n l o the executive 
hrnnch . 

Standard chn n ges or e 111nde to conform 
w i th t he definitions npplicnhle nnd the 
ijty lc o f this title as outlinet.l in the pref­
ace to the repor t. 

§ 2954. Information to committees of Congress on request 
An Executive agency, on request of the Committee on Government 

Operations of the Hou se of Representatives, or of any seven mem­
bers thereof, or on request of the Committee on Government Opera­
tions of the Senate, or any f ive members thereof , sha ll submit any 
information requested of it relating to any matter within the juris­
diction of the committee. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. 

Derivation : 

H istorical and R evision Notes 

United States Code 

5 U.S.C. 105a 

Jl-0\·ised S ta tutes and tatutcs a t La r ge 

May 29, 19"-B, ch. 901, § 2, 45 Stat. 096. 

Explanatory Notes 

The words ··Bxccutive agency" ure sub - the definition of '" Exccuth·e n,1-:'encr in 
stltuted for "executive department und t-iCCtio n 105. 
independent estnl>lishment" in \·iew of 
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The words "Committee on Government 
Operations of the House o! Representa­
tives" are substituted for "Committee on 
Expenditures in the Executive Depart­
ments ot the House of Representath·es" 
on authority of H.Res. 647 or the 82d 
Congress, adopted July 3, 1052. 
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The words "Committee on Government 
Operations of the Senate" are substituted 
for "Committee on Expenditu.res in the 
Executh·e Departments ot the Senate" on 
authority of S.Res. 2 O of the 82d Con­
gress, adopted ~Iar. 3, 1052. 

Standard changes are made to con­
form with the definitions applicable and 
the sty le of this title as outlined in the 
preface to the report. 

SUBPART B-EMPLOYMENT AND RETENTION 

CHAPTER 31-AUTHORITY FOR EMPLOYMENT 
Sec. 
3101. General authority to employ. 
3102. Employment of readers for blind employees. 
3103. Employment at seat of Government only for services ren­

dered. 
3104. Employment of specially qualified scientific and professional 

personnel. 
3105. 
3106. 
3107. 
3108. 
3109. 

Appointment of hearing examiners. 
Employment of attorneys; restrictions. 
Employment of publicity experts; restrictions. 
Employment of detective agencies; restrictions. 
Employment of experts and consultants; temporary or inter­

mittent. 
3110. Employment of relatives; restrictions. 

Historical Note 

1067 Amendment. Pub.L. 00-206, Title 
II, § 221(b), Dec. 16, 1067, 81 Stat. 640, 
added item 3110. 

§ 3101. General authority to employ 
Each Executive agency, military department, and the government 

of the District of Co lumbia may employ such number of employees 
of the various classes recognized by chapter 51 of this title as Con­
gress may appropriate for from year to year. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 414. ,, 

Historical and Revision Notes 

Derivation: United States Code 

5 l!.S.C. 43 

Revised Statutes and Statutes at Large 

R.S. § 169. 
June 26, 1930, ch. 618, 46 Stat. 817. 

5 U.S.C. 514d (2d par.) Sept. 21, 1944, ch. 412, § 709, 58 Stat. 743. 

Explanatory Notes 

The authorization is restated to con­
form to the style of this title. The 
word s "Executive agency" are substituted 
for "executive department, independent 
establishment" in view of the definitions 
in sections 103, 104, and 105. The source 
statute (un net to authorize the appoint­
ment of employees in the executive 
branch etc.) applied to the enti re execu­
tive branch, and government corpo rations 
as well as other agencies in the executive 
branch were included within the words 
"independent establishment". The words 
11or a military department" are inserted 

to preserve the application o! the sou rce 
statute. Before enactment of the :S-ation­
ni Security Act Amendments of 1049 (63 
Stat. 578), the Department of the Army, 
the Department o! the Navy, and the 
Department of the Air Force were Ex­
ecutive departments. The National Se­
curity Act Amendments of 1040 estab­
lished the Department of Defense as an 
Executive department including the De­
partment of the Army, the Department of 
the Navy, and the Department of the Air 
Force as military departments, not as 
Executive departments. However, the 
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(iii) expenditures for all purposes other than personal 

services; 

which are attributable to the function, activity, or authority and 
which will be required to be effe:::ted by the Executive agency 
in connection with t he performance thereof; and 

(B) such other statement, discussion, explanation, or other 
information as is considered advisable by the appropriate au­
thority of the executive branch or that is required by Congress 
or a committee thereof. 

(b) Subsection (a) of this section does not apply to­

(1) the Central Intelligence Agency; 

(2) a Government controlled corporation; or 

(3) the General Accounting Office. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413 . 

H istor ical and Revision Notes 

Derivation: United tates Code 

5 U.S.C. 612a. 

Re,·ised tatutes and Statutes at Large 

July 25, 1956, ch. 730, § 1, 70 Stat. 652. 

Explanatory Notes 

In subsection (a). the words "Executh·c 
agency" are s uhst itnte<l for "department, 
agency, or independent establishment of 
the executive branch of the Federal Gov• 
ernment (including any corporation whol­
ly owned hy the United States)" in view 
or the definition of "Executive agency" 
in section 105. The exception of "a Gov­
ernment controlled corporation" in 
subsection ( b) (2) is added to preserve 

the application to corporations wh oll y 
owned hy the United Stutes. 

The exception of "the General Account­
ing Office" in subsect ion (h) (3) is added 
to preserve application to the executive 
branch. 

Standard changes are made to conform 
with the definitions applicahle and the 
style of this title as outlined in the pref-' 
ace to the report. 

§ 2954. Information to committees of Congress on request 
An Executive agency, on request of the Committee on Government 

Operations of the House of Representatives, or of any seven mem­
bers thereof, or on request of the Committee on Government Opera­
tions of the Senate, or any five members thereof, shall submit any 
information requested of it relating to any matter wit!i,n{ the juris-
diction of the committee. r' 
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. { 

Derivation : 

H istorica l and R ev i sion Notes 
\, 

United Sta tes Code 

5 U.S.C. 105a 

Re,·ised Sta tutes and Statutes at Large 

May 29, 19'28, ch. 901, § ·'!!., 45 Stat. 996. 

Explanatory Notes 

The words "Executive agency" are s ub · the definition of "Executh·e agency" in 
stltuted for "executive department and section 105. 
independent establishment" in view of 
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The words "Committee on Government 
Operations of the House of Representa­
tives" are substituted for "Committee on 
Expenditures in the Executive Depart­
ments of the House of Representatives" 
on authority of H.Res. 647 of the 82d 
Congress, adopted July 3, 1952. 
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The words "Committee on GoYernment 
Operations of the Senate" are substituted 
for "Committee on Expenditures in the 
ExecutiYe Departments of the Senate" on 
authority of S.Res. 280 of the 82d Con­
gress, adopted c\Iar. 3, 1952. 

Standard changes are made to con­
form with the definitions applicable and 
the sty le of this title as outlined in the 
preface to the report. 
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HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision: 

Derivation U.S. Code 

............. . ....... 5 USC§ 642a 

Revised Statutes and 
Statutes at Large 

July 25, 1956, ch 730, § 1, 
70 Stat. 652. 

In subsec. (a), the words, "Executive agency" are substituted for "depart­
ment, agency, or independent establishment of the executive branch of 
the Federal Government (including any corporation wholly owned by 
the United States)" in view of the definition of "Executive agency" in 5 
USCS § 105. The exception of "a Government controlled corporation" 
is subsec. (b )(2) is added to preserve the application to corporations 
wholly owned by the United States. 
The exception of "the General Accounting Office" in subsec. (b)(3) is 
added to preserve application to the executive branch. 
Standard changes are made to conform with the definitions applicable 
and the style of this title. 

§ 2954. Information to committees of Congress on request 
An Executive agency, on request of the Committee on Government Opera­
tions of the House of Representatives, or of any seven members thereof, or 
on request of the Committee on Government Operations [Governmental 
Affairs] of the Senate, or any five members thereof, shall submit any infor­
mation requested of it relating to any matter within the jurisdiction of the 
committee. 
(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 413.) 

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision: 

Derivation U.S. Code 

....... . ..... .. .. . .. . 5 USC§ 105a 

Revised Statutes and 
Statutes at Large 

May 29, 1928, ch 901, § 2, 
45 Stat. 996. 

The words "Executive agency" are substituted for "executive department 
and independent establishment" in view of the definition of "Executive 
agency" in 5 uses § 105. 
The words "Committee on Government Operations of the House of 
Representatives" are substituted for "Committee on Expenditures in the 
Executive Departments of the House of Representatives" on authority of 
H. Res. 647 of the 82d Congress, adopted July 3, 1952. 
The words "Committee on Government Operations of the Senate" are 
substituted for "Committee on Expenditures in the Executive Depart­
ments of the Senate" on authority of S. Res. 280 of the 82d .Congress, 
adopted March 3, 1952. 
Standard changes are made to conform with the definitions applicable 
and the style of this title. 

Explanatory notes: 
The bracketed words "Governmental Affairs" were inserted on the 
authority of S. Res. 4, Jan. 4, 1977, which changed the name of the 
Senate Committee on Government Operations to the St:.. . .! Committee 
on Governmental Affairs, effective Feb. 11 , 1977. 
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"LABOR STANDARDS ENFORCEMENT 
"In order to assure coordination of administration and con­

sistency of enforcement of the labor standards provisions of 
each of the following Acts by the Federal agencies responsi­
ble for the administration thereof, the Secretary of Labor 
shall prescribe appropriate standards, regulations, and pro­
cedures, which shall be observed by these agencies, and cause 
to be made by the Department of Labor such investigations, 
with respect to compliance with and enforcement of such 
labor standards, as he deems desirable, namely : (a) The Act 
of March 3, 1931 (46 Stat. 1494, ch. 411), as amended; (b) 
the Act of June 13, 1934 ( 48 Stat. 948, ch. 482) ; ( c) the 
Act of August 1, 1892 (27 Stat. 340, ch. 352), as amended; 
(d) the Act of June 19, 1912 (37 Stat. 137, ch. 174) as 
amended; ( e) the Act of June 3, 1939 ( 53 Stat. 804, ch. 175), 
as amended; ( f) the Act of August 13, 1946 ( 60 Stat. 1040, 
ch. 958); (g) the Act of May 13, 1946 (60 Stat. 170, ch. 251, 
as amended; and (h) the Act of July 15, 1949, ch. 338, 
Public Law 171, 81st Congress, first session." 

MUTUAL SECURITY PROGRAM-CUTOFF OF F UNDS FROM 
OFFICE OF INSPECTOR GENERAL AND COMPTROLLER 

Section 533A(d) of the Mutual Security Act of 1954 added by sec-
tion 401 (h) of the Mutual Security Act of 1959 (73 Stat. 253), which 
directs that the expenses of the Office of the Inspector General and 
Comptroller with respect to programs under the Mutual Security •• 
Act be charged to the appropriations made to carry out such pro­
grams, provided that all documents, reports, and other materials 
relating to the operations and activities of that Office are furnished 
upon request to the General Accounting Office, or to any appropriate 
congressional committee or duly authorized subcommittee, does not 
authorize the funds of the Office of the Inspector General and 
Comptroller to be cut off because of the failure of the State Depart­
ment to furnish certain documents relating to that Office to a con­
gressional subcommittee, if the President has issued a certificate 
pursuant to section l0l (d) .of the Mutua l Security and Related 
Agencies Appropriation Act, 1961 (74 Stat 778). to the'effect that 
he has forbidden the production of those documents and states his 
reasons for so doing. A contrary conclusion reached by the Comp­
troller General is incorrect, and, therefore, funds continue to be 
available as heretofore for the Office of the Inspector General and 
Comptroller. 

The proviso in section 533A(d) does not expressly authorize the funds 
of the Office of the Inspector General and Comptroller to be cut 
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Finally, the construction which the Comptroller General 
gives to the proviso of section 533A(d) of the Mutual Secu­
rity Act of 1954, must be rejected because it is inconsistent 
with the familiar rule that courts will adopt an interpreta­
tion of a Federal statute which will avoid constitutional 
questions rather than one which raises serious constitutional 
doubts.31 In my opinion, the interpretation which the Comp­
troller General places upon the proviso does not merely raise 
constitutional doubts; interpreted to reach the documents 
here involved the proviso is unconstitutional.32 

That the papers and documents requested are of a char­
acter long protected by the Executive privilege in the ad­
ministration of our Government can scarcely be denied. 
Thus, as you have certified, a number of documents contain 
investigative matter from confidential sources some of which 
is unsubstantiated, and disclosure of these "would be unfair 
to the individuals concerned and tend to impair the ability 
of the Executive to conduct effective investigations." 

Here then we have an express certification by the Presi­
dent, personally, in exercise of his long-honored Executive 
privilege that disclosure of the papers requested would be 
contrary to the public interest. The Comptroller General 
in effect says, however, that his construction of the statute 
cannot be governed by the consequence that grave constitu­
tional questions may arise because of it. The fallacy of this.• 
view is that it imputes an intention to Congress which in fact 
Congress attempted to avoid and which as a matter of sound 
precedent, courts generally are unwilling to accept. At the 
very least to adopt the Comptroller General's construction 
of the proviso raises grave constitutional problems under the 
separation-of-powers doctrine. 

The congressional power of investigation is, of course, 
broad. Nevertheless it has limitations, one of which is based 
upon the doctrine of separation of powers inherent in our 
Constitution. Speaking for the majority of the Court in 

31 See e.g. United States v. Rumely, 34:S U.S. 41, 45; Buttfield v. Stranahan, 
192 U.S. 470, 492. ' 

30 I n view of the conclusion reached earlier In this opinion that the construc­
tion given section 533A ( d) by the Comptroller General Is Incorrect, there Is 
no occasion to consider any problem of severnblllty which may be Involved In 
the constitutional aspects of the question. 
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-.... 5 § 2905 EMPLOYEES Ch. 29 

Historical and Revision Notes 

Derivation: t;nlted States Code Revised Statutes and tatutes at Large 

(a) 5 l:.S.C. 17b Aug. 1-1, 1037, ch. 6U, 00 Stat. 0-1-0. 
Nov. 22, 1943, ch. 303, 57 Stat. 591. 

(b) 5 u.s.c. 17c )far. 28, 1956, ch. 17, 69 Stat. 14. 

Explanatory Notes 

In s u lJsectlon (a ), the word "c ivilian" 
is omitted as unnecessary Uecnuse of the 
definition ot 11employee" In sec tio n 2105. 
The words •·Executive agency" are coex­
tensive with and suhstltute<l for "execu­
tive departments and lnclependent estnh­
llshments or the Gnlted States" because 
or the definition o! "Executive ngency" 
in section 100. The words "the Secretary 
of a military department wit h respect to 
an empl oyee of his department" are In­
serted to preser,·e the application o! the 
sou rce law. llefore enactment of the Xn­
tlonal Secur ity Act Amendments ot 1040 
(63 tat. 578) , the Department of the 
Army, the Department or the Navy, and 
the Department or the Air Force were 
Executive departments. The National Se-

§ 2906. Oath; custody 

curity Act Amendm ent s or 1940 estab­
lished the Deparrment ot Defense as an 
Executh·e Department including the De• 
partment or the Army, the Department or 
the :-.a,·y, nod the Department or the Air 
Forre as mllltnrr departments, n ot as 
Executive departments. However, the 
source law tor this section, which was ln 
effect ln 1940. remained applicable to the 

ecretarles or the military departments 
by ,·lrtue o! section 12(g) o! the :Satlonal 
Security Aet Amendments ot 1049 (63 
Stat. 501), which is set out In the revis­
er's note tor section 301. 

Standard changes are made to conform 
with the de!ln!tlons appllcnble and the 
style or this title ns outlined In the pref­
ace to the report , 

The oath of office taken by an individual under section 3331 of 
this title shall be delivered by him to, and preserved by, the House 
of Congress, agency, or court to which the office pertains. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412. 

Historical and Revision Note■ 

Derivation: United States Code 

II U.S.C, 21 

R-O,·lsed Statute. and Statutes at Large 

R.S. I 1750. 

Explanatory Note, 

Standard chnnges nre made to conform style o! till• title ns outlined ln the pref­
with the definitions appllcallle nnd the ace to the report. 

SUBCHAPTER II-REPORTS 

§ 2951. Reports to the Civil Service Commission 
The President may prescribe ru les which shall provide, as nearly 

as conditions of good administration warrant, that-

(1) the appointing authority notify the Civil Service Commis­
sion in writing of the following actions and their dates as to 
each individual selected for appointment in the competitive 
service from among those who have been examined-
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(A) appointment and residence of appointee; 

(B) sepa ration during probation; 

(C) transfer; 

(D) resignation; and 

(E) removal; and 

(2) the Commiss ion keep records of these actions. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412. 

Historical and Revision Notes 

Derh·atlon : United States Code 

5 U.S.C. 633(2)8 (less 
la st sentence) 

Re,·lsed Statute8 and Statutes at Largo 

Jan . 16, l&."3, ch. 27, I 2(2) 8 (less last sen • 
tence). 2'l Stat. 40½. 

Explanatory ?-1 .. otes 

The nuthorit,r o f the Pres id ent to pre ­
scribe rules is added on authority of 
former sect ion 633(1), which is carried 
into sect Ion 3302. 

In pnrngrnrh (1), the word 
i s substituted for ·'power". 
"or employment" a re omitted 
within ••nppointment". 

11n11thorit y" 
The wor<l s 
ns included 

In pnragrnph (1) (13), the word s "sepa­
rati on <lu r ing probation" a.re substituted 
for "of the rejeellon o f any such person 
after prohation". 1.'he word s .. rejection 

after prohntion" refer to a 
r ejection. i. e .. separation, after n portion 
of the prolJationary period hns heen 
sen·ed but before the end or the pro ba ­
tionary peri od. This is so because an in• 

dl\·idual can he rejected o nly during the 
probationary period . Arter he has corn• 
p leted the prohnlionary period, he can he 
r emo,·ed only uncler pro1·edures governing­
removals from the competitive service, 
and remo,·als of this nuturc nre co ,·ered 
hy paragraph (E). 

."tandarcl chan~es are made to conform 
with the definitions applicahle and the 
sty le or this title as outli ned in the pre!­
nl·e t o the repor t. 

Official Personnnel Folders. X otice re ­
quired by this section ns Jlart of Official 
Perso nnel Folders. s e Ex.Ord .:So.10561. 
Sept. H. 19<H, 19 F .n . 5963, set out ns a 
note under section 1302 or this title. 

Cross References 

Pres ident's power to grant exceptions from pro,·isions o f. thi s ,1,ection 1 see section 
3302 ot this title. 

Library References 

Otficers C::,11.4. C.J.S. Officer s i 34. 

§ 2952. Time of making annual reports 
Except when a different time is spec ifically prescribed by statute, 

the head of each Executive department or military department sha ll 
make the annual reports, required to be submitted to Congress, at 
the beginning of eac h regular sess ion of Congress. The reports 
shall cover the transactions of the preceding year. 

Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 413. 

Derivation: 

Historical and R evision Notes 

United States Codo 

5 .s.c. 106 

Revised Statutes nnd Statutes at Large 

R.S. § 105. 
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Explanatory Notes 

The words "Executive department" are 
substituted for "department" as the defi• 
nition of " departm ent " applicable to this 
section is coextensive with the derln!t!on 
of "Executive department" in section 101. 

The word s "or military department" 
are inserted to presen·e the application 
of the source law. Before enactment of 
the Xationa! Security Act Amendments or 
1949 (63 Stat. 5i8), the Department or the 
Army, the Department or the Na,·y, and 
the Department or the Air Force were 
Executive departments. The National Se­
curity Act Amendments of 1940 estab­
lisheLI the Department or Defense as an 
Executive Department including the De­
partment of the Army, the Department or 
the Xavy, ancl the Department of the Air 
Force ns military departments, not as 
Executive departments. However, the 
source law for this section, which was in 

effect in 1049, remained applica!J!e to the 

Secretaries or the military departments 
hy virtue of section 12(g) or the Xat!onal 
Security Act Amendments or 1049 (63 
Stat. 591), which is set out In the revis­
er's note for section 301. 

This section was part of title IV of the 
Revi sed Statutes. The Act or July 26, 
104i, cb. 343, § 201{d), as added Aug. 10, 
1049. ch. 412, § 4. 63 Stat. 5i9 (former 5 
U.S.C. 171-1), which provides "except to 
the extent inconsistent with the provi• 
s lons or this Act [Xat!onal Security Act 
or 194i) the provisions or title IV or the 
Re,·ised Statutes as now or hereafter 
amended shall Ile applicable to the De­
partment or Defense" is omitted from 
this title but is not repealed. 

Standnr<l changes are made to conform 
with the definition s applicable and the 
style or this title as outlined in the pref­
ace to the report. 

§ 2953. Reports to Congress on additional employee require­
ments 

(a ) Each repor t, recommendation, or other communication, of an 
officia l nature, of an Executive agency which-

(1) relates to pending or proposed legislation which, if enact­
ed, will entail an estimated annual expenditure of appropriated 
funds in excess of $1,000,000; 

(2) is submitted or transmitted to Congress or a committee 
thereof in compliance with law or on t he initiative of the appro­
priate authority of t he executive branch ; and 

(3) officia ll y proposes or recommends the creation or expan­
sion, either by action of Congress or by administrative action, 
of a function, activity, or a uthority of t he Executive agency to 
be in addition to those functio ns, activities, and aut horities 
t hereof existing when the report, r ecommendation, or other 
communication is so submitted or t r ansmitted; 

shall contain a statement, concerning the Executive agency, for each 
of the first 5 fiscal years during which each additional or expanded 
function, activity, or authority so proposed or recommended is to be 
in ~ffect, setting forth the following information-

(A) the estimated maximum additional-

(i) man-years of civilian employment, by general catego­
ries of positions; 

(ii ) expenditures for personal services; and 
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(iii ) expenditures for all purposes other than personal 
services; 

which are attributable to the function, activity, or authority and 
which will be required to be effe::ted by the Executive agency 
in connection with the performance thereof; and 

(B) such other statement, discussion, explanation, or other 
information as is considered advisable by the appropriate au­
thority of the executive branch or that is required by Congress 
or a committee thereof. 

(b) Subsection (a) of this section does not apply to­

(1) the Central Intelligence Agency; 

(2) a Govern ment controlled corporation; or 

(3) the General Accounting Office. 

P ub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. 

His tori cal and R e v ision Notes 

Ucr h •at ion : United Sta teK Code 

5 U.S. C. 642a. 

Re, ·ised St atuteM a.nd Statutrs at J.nrJ:"e 

July 25, 1956, ch. i30, § l, 70 Slat. a;;2. 

Explanato ry Notes 

In suhsedi1)n (n), the words ··Ex ecuti ,·c 
agent.•y" ur e :--uhstituted for "department. 
ugem·y. o r indepeudent estahlishment of 
the execut ive branch or the Federal Gov­
e rnm e nt (incl ut.lin,-r uuy co rpo rnli o n whol ­
ly own ed hy the t;nited Stutes)" in view 
or the definition or 11 J.;xecuti\·e agency" 
in sel'tion 105. The exception of "a Gov­
ernment co ntroll ed co rporation" in 
suhsection (IJ) (2) is uddeu to preserve 

the upplicntion to ('1, r pornlious wholly 
own ed hy the United ~tnlC'S. 

The ex<'e11tio11 of "the General .Account • 
ing Office'' in ~nlisec-tion (11)(3) is atlded 
to preserve 81lJ)iieation to the executive 
branch. 

Standard changes ur c J11nde to confo rm 
with the definitions nJ)plit-nlile und the 
style of thi s title as outlined i n the pref­
ace to the report. 

2954. Information to committees of Congress on request 
An Executive agency, on request of the Committee on Government 

Operations of t he House of Represe ntatives, or of any seven mem­
bers thereof, or on request of t he Committee on Government Opera­
tions of the Senate, or any f ive members thereof, sha ll submit any 
information reques ted of it relating to any matter within the juris­
diction of the committee. 
Pub.L. 89- 554, Sept. 6, 1966, 80 Stat. 413. 

Derh•ation: 

Historical and R evision Notes 

United States Code 

5 U.S.C. 105a 

HA),·ised Statutes and Statutes at La rge 

May 29, HY'..S, ch. OOJ, § 2, 45 ·tat. 996. 

Explanatory Notes 

The words '"J<.;xccutive agency" are suh • the definition uf " Executive ugcncy'' in 
stituted fur " executive department and section 105. 
intlepenc.lent estnl>lishment" in view of 
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The words "Committee on Government 
Operations of the House of Representa ­
tives" are sub tituted for "Committee on 
Expenditures In the Executh·e Depart­
ments ot the House of Representnth·es·• 
on authority of H.Res. 6-li ot the 2d 
Congress, adopted July 3, 1052. 
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The words "Committee on Government 
O1,erations of the Senate" are substituted 
tor '·Committee on Expenditures in the 
Exeruth·e Departments of the Senate" on 
authority of S.Res. 280 of the 82d Con­
gress. adopted )lar. 3, 19~2. 

Standard changes are made to con­
form with the definitions applicable and 
the style of this title as outlined In the 
preface to the report. 

I 
SUBPART B-EMPLOYMENT A D RETE TION 

CHAPTER 31-A THORITY FOR EMPLOYMENT 
Sec. 
3101. General authority to employ. 
3102. Employment of readers for blind employees. 
3103. Employment at seat of Government on ly for services ren­

dered. 
3104. Employment of specially qualified scientific and professional 

personnel. 
3105. Appointment of hearing examiners. 
3106. Employment of attorneys; restrictions. 
3107. Employment of publicity experts; restrictions. 
3108. Employment of detective agencies; restrictions. 
3109. Employment of experts and consultants; temporary or inter­

mittent. 
3110. Employment of relatives; restrictions. 

Historical Note 

1067 Amendment. Pub.L. 90-206, Title 
II, I 22l(b), Dec. 16, 1967, 81 Stat. 640, 
added Item 3110. 

§ 3101. General authority to employ 

Each Executive agency, military department, and the government 
of the District of Co lumbia may employ such number of employees 
of the various classes recognized by chapter 51 of t hi s title as Con­
gress may appropriate for from year to year. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 414. ., 

Historical and Revision Notes 

Derivation: United States Code 

5 u.s.c. 43 

R.>vlsed Statutes o.nd Statutes at Large 

n.s. § 100. 
June 26, 1930, ch. 618, 40 Stat. 817. 

5 U.S.C. 514d (2d par.) Sept. 21, 1944, ch. 412, § 700, 58 Stat. 743. 

Explanatory Notes 

The nuthorlzation is restated to con• 
form to the sty le or this title. The 
words "Executive agency" are substituted 
for "executive department, independent 
establishment" In view of the definitions 
In sections 103. 1().1. nnd 105. The source 
statute (u n net to authorize the appoint• 
mcnt or employees in the executive 
hranch etc.) applied to the entire execu­
tive branch, and government corporations 
ns well ns other agencies in the executive 
branch were included within the words 
"Independent establishment". The words 
"or 11 military department" are Inserted 

to preser,·e the npplicnt ion of the sou rce 
statute. Before enactment or the Xntion­
nl Secu rity Act Amendments of 1040 (63 
Stat. 578), the Department of the Army, 
the Department of the Navy, and the 
Department of the Air Force were Ex­
ecutive departments. The Notional Se­
curity Act Amendments of 19-10 estab­
lished the Department of Defense as an 
Executive department including the De­
partment of the Army, the Department ot 
the Xa,•y, and the Department of the Air 
Force as military departments, not as 
Executive departments. However, the 
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... [*13] heretofore has not had occasion to constru this particular 
provision, we have construed similar provisions in the pat to avoid impinging 
on the constitutional prerogatives of the Executive. See, .g., Statement of 
Attorney General Elliot Richardson (June 1971) (construing 5 u.s.c. @ 2954, 
which requires Executive agencies to submit to the House or Senate Committees on 
Government Operations "any information requested of it relating to any matter 
within the jurisdiction of the committee," to grant to the pertinent committees 
access to only type of information that traditionally has been made ... 
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OPINION OF THE OFFICE OF LEGAL COUNSEL 

' 1982 OLC LEXIS 19; 6 Op. O.L.C. 632 

November 5, 1982 

PAGE 2 

... [*30] [**643] Executive Branch. For example, Congress has enacted a 
provision that on its face requires any executive agency to submit to the 
Government Operations Committees of the House or Senate "any information 
requested of it relating to any matter within the jurisdiction of the 
committee." 5 .u.s.c. @ 2954. This provision, however, has been narrowly 
interpreted by the Executive Branch to grant to the pertinent committees access 
to only the type of information that has traditionally been made available to 
Congress and that is not subject to valid claims of executive privilege. 
Statement of Attorney ... 
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SOUCIE v. DAVID 1067 
Cite as 448 F.2d 106i (1971) 

Gary A. SOUCIE et al., Appellants 
v. 

Edward E. DAVID, Jr., Director, Office 
of Science and Technology, et al. 

No. 24573. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Dec. 7, 1970. 

Decided April 13, 1971. 

Suit by citizens against Director of 
Office of Science and Techn.:>logy for in­
junctive relief under Freedom of Infor­
mation Act to compel the director to re­
lease to them a certain docuP-lent. The 
United States District Court for the 
District of Columbia, John H. Pratt, J., 
dismissed the suit and the citizens ap­
pealed. The Court of Appeals, Bazelon, 
Chief Judge, held that where Office of 
Science and Technology had independent 
function of evaluating federal scientific 
programs, the office was "agency" sub­
ject to the Administrative Procedure Act 
and the Freedom of Information Act. 
The court further held that the "Garwin 
Report" which evaluates the federal gov­
ernment's program for development of 
supersonic transport aircraft was a rec­
ord of the agency and ordered remand 
for determination of whether the report 
was within any of the statutory exemp­
tions. 

Reversed and remanded with direc­
tions. 

Wilkey, Circuit Judge, concurred 
and filed opinion. 

1. Records e:,,14 
Where doctrine of executive priv­

ilege was not expressly invoked by the 
government as defense to citizens' suit 
under Freedom of Information Act to ac­
quire copy of report by Office of Science 
and Technology concerning feasibility of 
supersonic transport program, the priv­
ilege was not properly before the court 
and was not available as basis for dis­
missal of the suit. 5 U.S.C.A. §§ 552, 

913; Federal Aviation Act of 1958, § 312 
(c), 49 U.S.C.A. § 1353(c); Department 
of Transportation Act, § 6(c) (1), 49 
U.S.C.A. § 1655(c) (1); 28 U.S.C.A. § 
291 (a). 

2. Constitutional Law e:,,7s 
Doctrine of executive privilege is 

inherent in constitutional requirement of 
separation of powers. 

3. Records e:,,14 
The power of Congress to compel 

disclosure of agency records to the public 
is no greater than its power to compel 
disclosu re to Congress itself. 5 U.S.C.A. 
§ 2954 ; 31 U.S.C.A. § 1002. 

4. Constitutional Law e:,,46(1) 
As serious constitutional questions 

would be presented by claim of execu­
tive privilege as defense to suit under 
Freedom of Information Act, the court 
should avoid unnecessary decision of con­
stitutional questions. 5 U.S.C.A. § 552 
(a) (3). 

5. Constitutional Law e:,,s7 
Judicial power extends to resolution 

of questions of separation of powers 
raised by constitutional claim of execu­
tive privilege as defense to suit under the 
Freedom of Information Act. 5 U.S.C.A. 
§ 552 (a) (3). 

6. Constitutional Law e:,,s7 
The courts have power to compel 

subordinate executive officials to disobey 
illegal presidential commands. 

7. Injunction e:,,75 
If nondisclosure by Office of Science 

and Technology of scientific report was 
not supported by statutory exemption or 
constitutional executive privilege, Free­
dom of Information Act required issu­
ance of injunction to compel the office 
to release the report to citizens, regard­
less of whether refusal to disclose was 
attributable to the office or to the Presi­
dent. 5 U.S.C.A. §§ 552, 913; Federal 
Av1acion Act of 1958, § 312(c), 49 U.S. 
C.A. § 1353(c); Department of Trans­
portation Act, § 6(c) (1), 49 U.S.C.A. § 
1655(c) (1); 28 U.S .C.A. § 291(a). 
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8. Injunction <S=>114(3) 
The President was not indispensable 

party to citizens' suit under Freedom of 
Information Act to compel Office of 
Science and Technology to release report 
on feasibility of supersonic transport 
program. 5 U.S.C.A. §§ 552, 913; Fed­
eral Aviation Act of 1958, § 312( c), 49 
U.S.C.A. § 1353(c); Department of 
Transportation Act, § 6(c) (1), 49 U.S. 
C.A. § 1655(c) (1); 28 U.S.C.A. § 291 
(a). 

9. Administrative Law and Procedure 
<S=>I03 

Records ct=,14 

While primary purpose of Adminis­
trative Procedure Act is to regulate the 
processes of rule making and adjudica­
tion, administrative entities that perform 
neither function are nevertheless "agen­
cies" and therefore subject to the public 
information provisions of the Act. 5 
U.S.C.A. § 551(1). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

10. Constitutional Law <S=>50 
The power of investigation is an in­

cident of legislative power necessary to 
enactment and effective enforcement of 
wise laws. 

11. United States <t=>23(2) 
The chief limitation on congression­

al inquiry is that it must be exercised for 
valid legislative purposes and not in der­
ogation of fundamental personal liber­
ties. 

12. Administrative Law and Procedure 
ct=,5 

Records <S=>14 
Where Office of Science and Tech­

nology had independent function of eval­
uating federal scientific programs, office 
was "agency" subject to the Administra­
tive Procedure Act and the Freedom of 
Information Act. 5 U.S.C.A. §§ 552, 
913 ; Federal Aviation Act of 1958, § 312 
(c), 49 U.S.C.A. § 1353(c) ; Department 
of Transportation Act, § 6(c) (1), 49 
U.S.C.A .§ 1655 (c) (1); 28 U.S.C.A. § 
291 (a). 

13. Records <S=>14 
The "Garwin Report", prepared by 

the Office of Science and Technology as 
an evaluation of feasibility of supersonic 
transports, was record of the office un­
der the Freedom of Information Act. 5 
U.S.C.A. §§ 552, 913; Federal Aviation 
Act of 1958, § 312(c), 49 U.S.C.A. § 1353 
(c); Department of Transportation Act, 
§ 6(c) (1), 49 U.S.C.A. § 1655 (c) (1 ); 
28 U.S.C.A. § 291(a). 

14. Records <S=>14 
Any report prepared by the Office 

of Science and Technology or its con­
sultants in fulfillment of its function to 
evaluate federal scientific programs is a 
record of the agency for purposes of 
Freedom of Information Act. 5 U.S. 
C.A. § 552(a) (3) . 

15. Records <S=>14 
Fact that President requested that 

Office of Science and Technology pre­
pare assessment of supersonic transport 
program did not deprive the office's re­
port of its character as record of study 
made in performance of ordinary func­
tions of the agency, although a request 
might bring the document within tr stat­
utory or constitutional exemption from 
the disclosure requirements of the Free­
dom of Information Act. 5 U .S.C.A. § 
552(a) (3). 

16. Constitutional Law <t=>50 
Congress has power to eliminate or­

dinary discretionary barriers to injunc­
tive relief against a federal agency. 

17. Records <S=>14 
Chief purpose of Freedom of Infor­

mation Act is to increase public access 
to governmental records by substituting 
limited categories of privileged material 
for the standards of agency discretion 
and to provide effective judicial remedy. 
5 U.S.C.A. §§ 552, 552 (c) . 

18. Records <S=>14 
The district courts do not have gen­

eral power to deny relief undei: Freedom 
of Information Act on equitable grounds 
apart from the exemptions in the Act 
itself. 5 U.S.C.A. §§ 552, 552(c). 

_____,---=._--------------
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19. Records <$=>14 
Exemption within the Freedom of 

Information Act of "inter-agency or in­
tra-agency memorandums or letters" was 
intended to encourage free exchange of 
ideas during process of deliberation and 
policy-making and to protect internal 
communications consisting of advice, rec­
ommendations, opinions and other ma­
terial reflecting deliberative or policy­
making processes, but not purely factual 
or investigatory reports; factual infor­
mation may be protected only if it is in­
extricably intertwined with policy-mak­
ing processes. 5 U.S.C.A. § 552 (b) (5) . 

20. Records <$=>14 
The government may have special 

need for opinions and recommendations 
of temporary consultants, and those in­
dividuals should be able to give their 
judgments freely without fear of pub­
licity, therefore Freedom of Information 
Act exemption for internal communica­
tions is available in connection with re­
ports prepared for an agency by outside 
experts. 5 U.S.C.A. § 552(b ) ( 4, 6, 8). 

21. Records <$=>14 
Exemption within Freedom of In­

formation Act of "trade secrets and com­
mercial or financial information obtained 
from a person and privileged or con­
fidential" is intended to encourage in­
dividuals to provide confidential infor­
mation to the government, and it must 
be read narrowly in accordance with that 
purpose. 5 U.S.C.A. § 552 (b) (4, 6, 8). 

22. Records <$=>14 
Exemption within Freedom of In­

formation Act of investigatory files 
compiled for law enforcement purposes 
covers files prepared for both civil and 
criminal law enforcement. 5 U.S.C.A. § 
552 (b), ( 4, 6, 8). 

23. Records <$=>14 
Exemption of confidential informa­

tion within Freedom of Information Ac+ 
is available only with respect to infor­
mation received by the government from 
sources outside the government. 5 U.S. 
C.A. § 552(b) (4, 6, 8) . 

24. Records <$=>14 
In order to qualify for Freedom of 

Information Act exemption of matters 
specifically required by executive order 
to be kept secret in interest of national 
defense or foreign policy, government 
need only show that the record is spe­
cifically required to be kept secret pur­
suant to an executive order; review of 
the propriety of keeping it secret is lim­
ited to determining that the administra­
tive decision was not arbitrary and ca­
pricious. 5 U.S.C.A. § 552 (a) (3), (b) 
( 1) . 

25. Courts <$=>406.9(10) 
On remand, district court would be 

required to expedite proceedings to de­
termine whether report by the Office of 
Science and Technology to the President 
on the feasibility of the supersonic trans­
port program was protected by statutory 
exemption or constitutional privilege; 
such statutory de novo evaluation would 
be most effectively undertaken by ex­
amination of report in camera. 5 U.S. 
C.A. § 552 (a ) (3), (b) (1). 

26. Records <$=>14 
The touchstone of any proceecl.ing 

under the Freedom of Information Act 
must be the clear legislative intent to 
assure public access to all governmental 
records whose disclosure would not sig­
nificantly harm specific governmental in­
terests; the policy of the Act requires 
that the disclosure requirements be con­
strued broadly, the exemptions narrowly. 
5 U.S.C.A. § 552. 

Mr. Peter L. Koff, Boston, Mass., with 
whom Messrs. Lawrence Speiser and 
Melvin L. Wulf, Washington, D. C., were 
on the brief, for appellants. Mrs. Hope 
Eastman, Washington, D. C. , also enter­
ed an appearance for appellants. 

Mr. Jeffrey F. Axelrad, Atty., Depart­
ment of Justice, with whom Messrs. 
Thomas A. Flannery, U. S. Atty., Robert 
V. Zener and Harland F. Leathers, 
Attys., Department of Justice, were on 
the brief, for appellees. Mr. Morton Hol-
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lander, Atty., Department of Justice, al­
so entered an appearance for appellees. 

Mr. Peter L. Koff, Asst. Corporation 
Counsel for the City of Boston, Mas­
sachusetts, filed a brief on behalf of the 
City of Boston as amicus curiae. 

Before BAZELON, Chief Judge, VAN 
DUSEN,* Circuit Judge, U. S. Court of 
Appeals for the Third Circuit, and WIL­
KEY, Circuit .Judge. 

BAZELON, Chief Judge: 

This is an appeal from the dismissal 
of a suit for injunctive relief under the 
Freedom of Information Act.1 Two citi­
zens seek to compel the Director of the 
Office of · Science and Technology 
(OST )2 to release to them a document, 
known as the Garwin Report, which eval­
uates the Federal Government's program 
for development of a supersonic trans­
port aircraft (SST) .3 

• Sitting by designation pursuant to 28 U. 
S.C. § 291 (a) (1964). 

I. Pub.L.Xo.89-4 7, 80 Stat. 250 (1966), 
amending Administrative Procedure Act, 
ch. 324, § 3, 60 Stat. 238 (1946). 5 U. 
S.C. § 1002 (1964). Pub.L.Xo.80-487 
was repealed. but its substantive provi­
sions enacted into the L'nited States 
Code, by Pub.L.Xo.90-23, 81 Stat. 54 
(1967), 5 u.s.c. § 552 (Sup1}. V, 1970). 

2. The OST was established in the Execu­
tive Office of the President by Reorgani­
zation Pinn Xo. 2 of 1962, Pt. I, 3 C.F. 
R. 879 (1959-63 Compilation), set out 
following 5 U.S.C. § 133z-15 (1964), at 
247. Section 133z-15 has been replaced 
by 5 U.S.C. § 913 (Supp. V, 1970). 

3. The statutory basis for the SST pro­
gram is a proYision in the Federal Avia­
tion Act of 1958 authorizing the A1lmin­
istrator of the Federal Aviation Agency 
to undertake resea rch and de,·elopment 
in aviation. Pub.L.Xo.85-726, Tit. III. 
§ 312(c), 72 Stat. 752 (195 ), 49 U.S.C. 
§ 1353(c) (1964). Thi s function was 
transferred to the Sec retary of Trans­
portation, to be exe rcised by the Federal 
Aviation Atlministrator, by the Depart­
ment of Transportation Act. Pub.L.No. 
89-670, § 6(c) (1), SO Stat. 938 (1966), 
49 U.S.C. § 1655(c) (1) (Sup11. V, 
1970). 

4. Dr. Edward E. David, Jr. has replaced 
Dr. DuBri,1~ , as Director of the OST 
and as a party to this litigation. 

The Report originated in the following 
manner. The President asked the Di­
rector of the OST, then Dr. Lee A. Du­
Bridge,4 to provide him with an "inde­
pendent assessment" of the SST pro­
gram. Dr. DuBridge convened a panel 
of experts, headed by Dr. Richard L. 
Garwin, to assist him. When the Presi­
dent learned of the panel, he asked to 
see its report. Dr. DuBridge subse­
quently transmitted the Garwin Report, 
along with his own evaluation, to the 
President.5 

When appellants inquired about the 
Garwin Report, the OST indicated that it 
would not release the Report to members 
of the public because the Report was a 
P residential document over which the 
OST had no control, and was "in the 
nature of inter- and intra-agency memo­
randa which contained opinions, conclu­
sions and recommendations prepared for 
the advice of the President." 6 Appel-

5. These uncont roverted facts a re set forth 
in the record in statements of Dr. Du­
Bridge. Affidavit of Dr. Lee A. Du­
Bridge. Appendix at 14-16; Letter of 
April 3, 1970 from Dr. Lee A. DuBridge 
to The Honorable Henry S. Reuss, Mem­
ber of the United States House of Rep­
resentatives, Appendix at 8-9. 

6. Letter of May 20, 1970 from l\Ir. John 
D. Ehrlichman, Assistant to the Presi­
dent for Domestic Affairs, to The Hon­
orable Henry S. R euss, Member of the 
United States House of R epresentatives, 
Appcrnlix at 11. In two letters to Dr. 
DuBridge, Mr. R euss had tried to ob­
tain the Ga rwin Report. Appendix at 
6-7. Dr. DuBridge sent two letters in 
reply, the second of which r efe rred Mr. 
Reuss' request to the Counsel to the 
President. Appendix at 8-10. Then Mr. 
Ehrlichman declined to release the Re­
port to Mr. Reuss for the reason quoted 
in text above. \Vhen appellants' attor­
ney Koff asked the OST about the avail­
ability of the Report, th e Special Assist­
ant to the Director told him that the 
OST "was without authority to make 
available to a member of the public the 
report of Dr. Garwin, since this matter 
involved a Presi1lential document over 
which the [OST] had no cont rol. '\ntl 
that the [OST] would abide by the rul­
ing of John D. Ehrlichman • • • as 
contained in his May 20, 1970 letter to 
The Honorable Henry S. Reuss • • * 
if a request for said report was made by 

' I . 
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lants brought suit under the Freedom of constitutional issues which may be rais­
Information Act to compel disclosure of ed, the complaint states a cause of action 
the Report.7 The District Court dis- under the Freedom of Information Act, 
missed the complaint with a brief order and the District Court erred in dismiss­
stating that the Report is a Presidential ing the suit. The case must be remand­
document, and consequently, that the ed for that court to consider whether the 
court has neither authority to compel its document is protected, in whole or in 
release nor jurisdiction over a suit to part, by any of the specific exemptions 
obtain that relief. At the hearing, the enumerated in the Act. In Part II of 
trial judge discussed the basis for his this opinion we indicate some of the 
ruling. He stated that the OST is not an considerations that will be relevant to 
"agency" for the purposes of the Free- t hat determination. 
<lorn of Information Act, but rather a 
part of the Office of the President, and 
that the Garwin Report is protected 
from compulsory disclosure by the doc­
trine of executive privilege. 

In Part I of this opinion we review 
the origin and functions of the OST and 
conclude that the OST is an agency, and 
that the Garwin Report is an agency 
record. Consequently, subject to any 

a member of the public." Affidavit of 
Peter L. Koff, Appendix at 12- 13. 

This chain of events provided ample 
basis for appellants to bypass as futile 
the step of filing a written request for 
the document, as ordinarily required by 
the OST, 32 Fed.Reg. 11,060 (1907). 
See gene,-ally 3 K. Davis, Administrative 
Law Treatise §§ 20.07-20.08 (1958, 
Supp. 1970); L. Jaffe, Judicial Control 
of Administrative Action 425--437, 446-
449 (1965). The OST's refusal to dis­
close the Report to Mr. R euss is es­
pecially significant, for while his right 
as a citizen to obtain the Report under 
the Act is equal to that of appellants, 
his right as a Congressman is presum ­
ably greater. See H.R.Rep. ro.1497, 89th 
Cong., 2d Sess. 11- 12 (1906). 

7. The Act provides: 
[El nch agency, on request for identifi­
able records made in accordance with 
published rules stati ng the time, pince, 
fees to the extent authorized by stat­
ute, and procedure to be followed, shall 
make the records promptly available to 
any person. On complaint, the district 
cou rt of the United States in the dis­
trict in which the complainant resides, 
or has his principal place of business, 
or in which the agency , <!Cords are 
situated , has jurisdiction to enjoin the 
agency from withholding agency rec­
onls and to order the production of 
any agency records improperly with­
held from the complaint [sic]. In 
such II case the court shall determine 

[1-8] While the District Court re-
ferred to the doctrine of executive priv­
ilege in support of its decision, the priv­
ilege was not expressly invoked by the 
Government, and therefore, it was not 
properly before the court.8 Serious con­
stitutional questions would be presented 
by a claim of executive privilege as a 
defense to a suit under the Freedom of 
Information Act,9 and the court should 

the matter de novo and the burden 
is on the agency to sustain its action. 
In the event of noncompliance with 
the order of the court, the district 
court may punish for contempt the re­
sponsible employee • • • .. • 

5 U.S.C. § 552(a) (3) (Supp. V, 1970). 

8. See United States v. Reynolds, 343 U.S. 
1, 7-8, 73 S.Ct. 528, 532, 97 L.Ed. 727 
(1953) : 

The privilege belongs to the Govern­
ment and must be asserted by it; it 
can neither be claimed nor waived by 
a private party. It is not to be lightly 
invoked. There must be a formal claim 
of privilege, lodged by the head of the 
department which has control over the 
matter, after actual personal consid­
eration by that officer. [footnotes 
omitted.] 

See also General Services Administration 
v. Benson, 415 F.2d 878, 879 (9th Cir. 
1969) . 

9. The doctrine of executive privilege is to 
some degree inherent in the constitution­
al requirement of separation of powers. 
See, e. !J., Berger, Executive Privilege V. 
Congressional Inquiry (Pts. I & II), 12 
U.C.L.A.L.Rev. 1043, 1287 (1905); Bish­
op, The Executive's Right of Privacy: 
An Unresolved Constitutional Question, 
66 Yale L.J. 477 (1957) ; Davis, The In­
formation Act: A Preliminary Analysis, 
34 U.Cbi.L.Rev. 761, 763-765 (1967). As 
the concurring opinion points out, the 
power of Congress to compel disclosure 
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avoid the unnecessary decision of those 
questions.10 Accordingly, whether or not 
the Government makes a claim of priv­
ilege on remand, the court should first 
consider whether the Report falls within 
any statutory exemption.11 Only if the 
Act seems to require disclosure, and if 
the Government makes an express claim 
of executive privilege, will it be neces-

of agency records to the public is no 
greater than its power to compel dis­
closure to Congress itself. Since 1789, 
Congress has frequently exercised the 
latter power in statutes requiring execu­
tive officers to transmit information to 
Congress. See, e. g., Act of Sept. 2, 
1789, ch. 12, § 2, 1 Stat. 65, as amended, 
31 U.S.C. § 1002 (Supp. V, 1970) (Sec'y 
of Treasury must give certain informa­
tion to either house of Congress on re­
quest) ; Act of May 29, 1928, ch. 901, 
§ 2, 45 Stat. 996, as amended, 5 U.S.C. 
§ 2954 (Supp. V, 1970) (each executive 
agency must disclose certain information 
to Gov't Operations Committees of 
H ouse and Senate on reques ) . How­
ever, courts have never been asked to 
rule on the scope of executive privilege 
in the context of a congressional com­
mand to disclose information. They have 
considered the scope of t he privilege only 
in ruling on a litigant's request for dis­
covery of information held by the Gov­
ernment, both in litigation with the Gov­
ernment, e. g., Roviaro v. United States, 
353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 
(1957); United States v. Reynolds, 345 
U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 
(1953), and in litigation between private 
parties, e. g., Carl Zeiss Stiftung v. V. 
E.B. Carl Zeiss, Jena, 40 F.R.D. 318 
(D.D.C.1966), aff'd per curium, 128 U.S. 
App.D.C. 10, 384 F.2d 979, cert. denied, 
389 U.S. 952, 88 S.Ct. 334, 19 L.Ed.2d 
361 (1967). 

I 0. See Ash wander v. Tennessee Valley Au­
thority, 297 U.S. 288, 345-348, 56 S.Ct. 
466, 80 L.Ed. 688 (1936) (Brandeis, J., 
concurring). 

11. If the Government asserts a constitu­
tional privilege on remand, the court 
will not thereby be deprived of jurisdic­
tion, for the judicial power extends to 
resolving the questions of separation of 
powers raised by the constitutional claim. 
See Powell v. McCormack, 395 U.S. 486, 
512-522, 548--549, 89 S.Ct. 1944, 23 L. 
Ed.2d 491 (1969); Baker v. Carr, 369 
U.S. 186, 198-204, 208-237, 82 S.Ct. 691, 
7 L.Ed.2d 663 (1962); cf. Berger (Pt. 

sary for the court to consider whether 
the disclosure provisions of the Act ex­
ceed the constitutional power of Congress 
to control the actions of the executive 
branch.12 

I 

Congress passed the Freedom of In-
formation Act in 1966 to strengthen the 

II), supra note 9, at 1349-1360. The 
precise limits of legislative authority 
over the executive branch are not clear. 
In discussing the President's power to 
remove officers, the Supreme Court has 
drawn an uncertain distinction between 
officers who exercise purely executive 
functions, and those whose functions are 
quasi-legislative or quasi-judicial ; only 
the former are removable at the will 
of the President in spite of a contrar" 
congressional enactment. Compare Wit 
ner v. United States, 357 U.S. 349, 78 
S.Ct. 1275, 2 L.Ed.2d 1377 (1958), and 
Humphrey's Ex'r v. United States, 295 
U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 
(1935), with Myers v. United States, 272 
U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926). 
See also Kendall v. United-States, 37 U.S. 
(12 Pet.) 524, 610, 612-613, 9 L.Ed. 1181 
(1838) . 

12. The fact that the President may have 
ordered the Director of the OST not to re­
lease the Garwin Report does not leave 
the courts without power to review the 
legality of withholding the Repqrt, for 
courts have power to compel subordinate 
executive officials to disobey illegal Presi­
dential commands. See Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952). 
If nondisclosure of the Garwin Report is 
not supported by a statutory exemption or 
a constitutional executive privilege, the 
Freedom of Information Act requi res is­
suance of an injunction to compel the 
OST to release the Report, whether the re­
fusal to disclose is attributable to the 
OST or to the President. The President 
is not an indispensable party, because a 
"decree granting the relief sought will 
[not] require him to take action, either by 
exercising directly a power lodged in him 
or by having a subordinate exercise it for 
him," and because "the decree which is 
entered will effectively grant the relief de­
sired by expending itself on the subor­
dinate official who is before the court." 
Williams v. Fanning, 332 U.S. 490, 493, 
494, 68 S.Ct. 188, 189, 92 L.Ed. 95 
(1947) . 

--, 
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disclosure requirements of the Adminis­
trative Procedure Act (APA). Each 
federal agency subject to the AP A must 
now make its records, with certain spe­
cific exceptions, available to "any per­
son" who requests them; district courts 
have jurisdiction to order the production 
of any "identifiable record" which is 
"improperly withheld," and "the burden 
is on the agency to sustain its action." 

[9] Under the APA, an agency is any 
"authority of the Government of the 
United States, whether or not it is with­
in or subject to review by another 
agency." 13 Tlle statutory definition of 
"agency" is not entirely clear, but the 
AP A apparently confers agency status on 
any administrative unit with substantial 
independent authority in the exercise of 
specific functions.14 While the primary 
purpose of the AP A is to regulate the 
processes of rule making and adjudica­
tion, administrative entities that perform 
neither function are nevertheless agen­
cies, and therefore subject to the public 

13. 5 U.S.C. § 551(1) (Supp. V, 1970). 

14. See H.R.Rep.No.1980, 79th Cong., 2d 
Sess. 19 (1946) ; S.Rep.No.752, 70th 
Cong., 1st Sess. 10 (1945) ; Staff of 
Senato Comm. on the Judiciary, 79th 
Cong., 1st Sess., Report on the Admin­
istrative Procedure .A.ct 2 (Comm. Print 
1945) ; Attorney General's Comm. on Ad­
ministrative Procedure, Final Report, Ad­
ministrative Procedure in Government 
Agencies, S.Doc.No.8, 77th Cong., 1st 
Sess. 7 (1941) ; Attorney General's Man­
ual on the Administrative Procedure .A.ct 
9-10 (1947). See generally Freedman, 
Administrative Procedure and the Control 
of Foreign Direct Investment, 119 U.Pa. 
L.Rev. 1, 4-18 (1970). 

15. See H.R.Rep.No.1980, 79th Cong., 2d 
Sess. 19 (1946) ; Staff of Senate Comm. 
on the Judiciary, 79th Cong., 1st Sess., Re­
port on the Administrative Procedure .A.ct 
2 (Comm. Print 1945) ; Attorney Gener­
al's Memorandum on the Public Informa­
tion Section of the Administrative Pro­
cedure .A.ct 4 (1967). For example, the 
.A.PA's definition of agency apparently in­
cludes the U. S. Commission on Civil 
Rights, which investigates, evaluates and 

information provisions of the AP A, i. e., 
the Freedom of Information Act.15 

The District Court ruled that the OST 
is not an agency, but merely staff to the 
President.16 On that theory, the only 
"authority" controlling the Garwin Re­
port is the President, and the trial court 
held that the President is not subject 
to the disclosure provisions of the AP A. 
We need not determine whether Con­
gress intended the AP A to apply to the 
President 17 n w e er t e Constitu-
1on would permit Congress to re 

u~;aaS!lz:e..Jll;...t)J.a..J:f:CO.l:lll~18 or we have 
concluded that the OST is a separate 
agency, subject to the requirements of 
the Freedom of Information Act, and 
that the Garwin Report is a record of 
that agency. 

The OST, created in 1962 by an exec­
utive reorganization plan, is authorized 
(1) to evaluate the scientific research 
programs of the various federal agencies, 
and (2) to advise and assist the Presi­
dent in achieving coordinated federal 

U.S.C. § 1975c (Supp. V, 1970) ; Larche 
v. Hannah, 176 F.Supp. 791, 796 & n. 15 
(W.D.La.1959) (Cornm'n is an agency 
and subject to .A.PA's adjutlication provi­
sions), adopted in 177 F.Supp. 816, 819 n. 
5 (W.D.La.1959) (three-judge court), 
rev'd on other grounds, 363 U.S. 420, 441, 
452-453, 80 S.Ct. 1502, .• L.Ed.2d 1307 
(1960) (Comrn'n is not subject to .A.PA's 
adjudication provisions). See also Exec. 
Order No. 11,236, 3 C.F.R. 329 (1964-
1965 Compilation) ; Skolnick v. Par­
sons, 397 F.2d 523 (7th Cir. 1968) 
(President's Cornrn'n on Law Enforcement 
& Adm in. of Justice). 

16. Compare International Paper Co. v. 
F.P.C., Civ. No. 69-5169 (S.D.N.Y., May 
15, 1970) (typewritten opinion at 12-13) 
(staff of FPC is not a separate agency) 
(unreported; typewritten opinion filed in 
this action in the District Court, Civ. No. 
1571-70, D.D.C.). 

7. The statutory definition of "agency" 
specifically excludes Congress and t he 
courts of the United States, but does not 
specifically exclude the President. 5 
U.S.C. § 551(1) (Supp. V, 1970) . 

recommends, but does not adjudicate. 18. See Mississippi v. Johnson, 71 U.S. ( 4 
Civil Rights Act of 1957, Pub.L. No. 85-- Wall.) 475, 499-501, 18 L.Ed. 437 
315, Pt. I, 71 Stat. 635, as amended, 42 (1867). 

""''-'' ~yiJ;l'f SI""-~ ,g' F> ~ 
sd cff'qG'f'l( ~r·C 
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policies in science and technology.19 Its 
functions had previously been assigned 
to the National Science Foundation,20 but 
the President found that arrangement 
unsatisfactory: 21 

[T] he Foundation, being at the same 
organizational level as other agencies, 
cannot satisfactorily coordinate Feder­
al science policies or evaluate pro­
grams of other agencies. Science poli­
cies, transcending agency lines, need 
to be coordinated and shaped at the 
level of the Executive Office of the 
President drawing upon many resourc­
es both within and outside of govern­
ment. Similarly, staff efforts at that 
higher level are required for the eval­
uation of Government programs in 
science and technology. 

The President therefore proposed a re­
organization plan that transferred cer­
tain functions to an administrative unit 
"outside the White House Office, but in 
the Executive Office of the President on 
roughly the same basis as the Budget 
Bureau, the Council of Economic Advi-

19. R eorganization Plan No. 2 of 1962, Pt. 
I , § 3, 3 C.F.R. 879, 879-80 (1959-63 
Compilation). set out following 5 U.S.C. 
§ 133z-15 (1964), at 247. 

20. National Science Foundation Act of 
1950, ch. 171, § 3(a) (1) & (6), 64 Stat. 
149, as amended, 42 U.S.C. § 1862(a) (1) 
& (6) (1964) ; see Exec. Order "No. 
10,521, 3 C.F.R. 183 (1954-58 Compila­
tion), 42 U.S.C. § 1862 (19G4), as amend­
ed by Exec. Order No. 10,807, § 6(b), 3 
C.F.R. 329, 331 (1959-63 Compilation), 
42 u.s.c. § 1862 (1964). 

21 . Message from the President of the 
United States Transmitting Reorganiza­
tion Plan Xo. 2 of 1962, Providing for 
Certain R eorganizations in the Field of 
Science and Technology, H.R.Doc.No.372, 
87th Cong., 2d Sess. (1962), reproduced 
in 108 Cong.Rec. 5439-5440, 5456-5457 
(1962). See also H .R.Rep.Ko.34, 90th 
Cong., 1st Sess. 6 (1967 ) ; S.Rep.No. 
1137, 90th Cong., 2d Sess. 7 (1968). 

22. H.R.Rep.Xo.1635, 87th Cong., 2d Sess. 
9 (1962), quoting H earings on Reorgan­
ization Plan No. 2 of 1962 Before the 
Subcomm. on Executive and Legisla tive 
R eorganization of the House Comm. on 
Gov't Operations, 87th Cong., 2d Sess. :· • 

sors, the National Security Council, and 
the Office of Emergency Planning." 22 

A reorganization plan proposed by the 
President can take effect only if both 
houses of Congress acquiesce, i. e., if nei­
ther house passes a resolution disapprov­
ing the plan within a fixed period of 
time.23 The congressional understand­
ing of a proposed plan is therefore enti­
tled to considerable weight in determin­
ing its effect. The one house of Congress 
that explicitly considered the plan cre­
ating the OST 24 clearly contemplated 
that the OST would function as a dis­
tinct entity and not merely as part of the 
President's staff. The House Committee 
on Government Operations stated : 25 

Heretofore, the Congress has not 
been able to obtain adequate informa­
tion on Government-wide science mat­
ters because the President's Special 
Assistant for Science has been unavail­
able for questioning by congression­
al committees due to his confidential 
relationship with the President. We 
express no opinion here on the merits 

(1962) (statement of Elmer B. Staats, 
Deputy Director, Bureau of the Budget). 
Hee also 108 Cong.Rec. 8469, 8471-8472 
(1962) (remarks of Reps. Anderson and 
Monagan). In 1968, the Xational Science 
F oundation Act of 1950 was amended to 
reflec-t the new distribution of functions. 
Pub.L.Xo. 90-407, 82 Stat. 360 (1968), 
42 U.S.C. § 1862 (a) (5) & (d) (Supp. V, 
1970) ; see H.R.Rep.No.34, 90th Cong. , 
1st Sess. 6, 21 (1967) ; S.Rep.Xo.1137, 
90th Cong., 2d Sess. 7, 16 (1968). The 
Director of the OST was also expected to 
replace the President's Special Assistant 
for Science and Technology in the ca­
pacity of personal adviser to the President 
on scientific mutters. See H.R.Rep.No. 
1635, supra, at 5; Hearings, supra, at 
10-11, 13-15. 

23. Reorganization Act of 1949, ch. 226, § 6, 
63 Stat. 205, as amended, 5 U.S.C. § 906 
(Supp. V, 1970). 

24. A resolution disapproving the plan 
which created the OST was int roduced in 
the House of Representatives, but did not 
pass. H.R.Res. 595, 87th Cong., 2d Sess. 
(1962); 108 Cong.Rec. 8473 (1962). 

25. H.R.Rep.No.1635, 87th Cong., 2d Sess. 
9 (1962). 
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of this reasoning but this committee's the information on federal scientific pro­
position on excessive invocation of ex- grams available to the legislature. When 
ecutive privilege is well known. With the responsibility for program evaluation 
the creation of the new office the Di- was transferred to the OST, both the 
rector will become available to Con- executive branch and members of Con­
gress and proviqe us with more infor- gress contemplated that Congress would 
mation than we now obtain. retain control over information on fed­

A Congressman commenting on the 
plan emphasized the same point: 26 

With an Office established by the 
reorganization plan, and a Director 
and Deputy Director to head it, con­
gressional committees will be able to 
deal with this organization on the 
same basis as they do with the Bureau 
of the Budget and the Council of Eco­
nomic Advisers. We will have a re­
sponsible officer to whom we can di­
rect inquiries, and whom we can sum­
mon to committees to give testimony 
on subjects of the greatest national 
importance. 

[10-12] If the OST's sole function 
were to advise and assist the President, 
that might be taken as an indication that 
the OST is part of the President's staff 
and not a separate agency. In addition 
to that function, however, the OST in­
herited from the National Science Foun­
dation the function of evaluating federal 
programs. When Congress initially im­
posed that duty on the Foundation, it 
was delegating some of its own broad 
power of inquiry 27 in order to improve 

26. 108 Cong.Rec. 8473 (1962) (statement 
of Rep. Holifield) . See also id. at 8472 
("I think the very fact that this makes 
the scientific program more answerable 
to the Congress in itself justifies the 
establishment of this Office * * *.") 
( remarks of R ep. H olifield). 

27. The power of investiga tion has long 
been recognized as an incident of legisla­
tive power necessary to the enactment and 
effective enforcement of wise laws. See, 
e. g., McCrain v. Daugherty, 273 U.S. 135, 
47 S.Ct. 319, 71 L.Ed. 580 (1927). The 
chief limitation on congressional inquiry 
is that it must be exercised for mli<l legis­
lative purposes and not in derogation of 
fundamental personal liberties. See, e. g., 
Watkins v. United States, 354 U.S. 178, 
187, 198, 77 S.Ct. 1173, 1 L.Ed.2d 1273 

eral programs accumulated by the OST, 
despite any confidential relation between 
the Director of the OST and the Presi­
dent-a relation that might result in the 
use of such information as a basis for 
advice to the President.28 By virtue of 
its independent function of evaluating 
federal programs, the OST must be re­
garded as an agency subject to the AP A 
and the Freedom of Information Act. 

Moreover, the OST's interpretation of 
its own charter in 1967 lends additional 
support to the conclusion that it is a sep­
arate administrative entity.29 At that 
time, the OST apparently considered it­
self an agency subject to the AP A, for 
it published a notice in the Federal Reg­
ister describing the information availa­
ble to the public from the OST under the 
new Freedom of Information Act, and 
setting forth procedures for obtaining 
that information.30 

[13-15] Having concluded that the 
OST is an agency, we think it clear that 
the. Garwin Report is.•a record of that 
agency for purposes of a suit under the 
Freedom of Information Act. The func­
tion of the OST is to evaluate feder-

(1957). Congress has often delegated 
portions of its investigato ry power to ad­
ministrative agencies. See 1 K. Davis, 
Administrative Law Treatise §§ 3.01-3.14 
(1958, Supp.1970). 

28. See Hearings, supra note 22, at 13-14 
(remarks of Elmer B. Staats, De1mty 
Director, Bureau of the Budget, and of 
Reps. Anderson and Holifield). 

29. See Udall v. Tallman, 380 U.S. 1, 16, 
85 S.Ct. 792, 801, 13 L.Ed.2d GlU (1D65) : 

" ' hen faced with a problem of statu­
tory construction, this Court shows 
great deference to the interpretation 
given the statute by the officers or 
agency charged with its administration. 

30. 32 F i -qeg. 11,000 (1967). 
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al scientific programs.31 Consequently, 
any report prepared by the agency or its 
consultants in fulfillment of that func­
tion must be regarded as a record of 
the agency. It is true that the SST pro­
gram was selected for evaluation because 
the President had requested an assess­
ment of it. That request may bring the 
document within a statutory or constitu­
tional exemption from the disclosure re­
quirements of the Act.32 But the re­
quest does not deprive the Garwin Re­
port of its character as the record of a 
study made in the performance of the 
ordinary functions of the agency. 

II 

The conclusion that the Garwin Report 
is an agency record is only the beginning 
of the inquiry required under the Free­
dom of Information Act. The Act enu­
merates nine specific exemptions to its 
general requirement of disclosure.33 On 
remand, the trial court must determine 
whether any of those exemptions is ap­
plicable. 

31 . The Garwin Report is precisely the sort 
of evaluation the OST is authorized to un­
dertake, i. e. , an evaluation of another 
agency'!! s1·ientific J)rogram invoh·ing tech­
nologi <'ul developments and applications. 
The Xational Scien<'e Foundation, focus­
ing its effort on basic science, had not 
gathered much information on technologi­
eal applications and developments, nor 
had it studied ngency programs. The 
Foundation's function of evaluating fed­
eral programs was transfPrred to the OST 
to improve performance in these very re­
SJ>e<'ts. Sec Icssage From the Pres ident 
of the United Stutes Transmitting R eor­
gnnization Pinn Xo. 2 of 1962, Providing 
for Certain Reo rgnnizations in the Field 
of , 'c:ience and T echnology, H .R.Doc.Xo. 
372. 7th Cong., 2d Sess. (1962), repro­
du<'e<l in 108 Cong.Rec. 5439-5440, 5456-
5457 (1962) ; H.R.Rep.No.1635, 87th 
Cong .. 2d Sess. 7-8 (1962). 

32. See J)Jl. 1077-107 infra. 

33. 5 u.S.C. § 552(b) (1)-{!}\ (Supp. V, 
1970). 

34. Consumers union of the United States, 
Inc. v. Veterans Administration, 301 F. 
Supp. 796, 806-808 (S.D.X.Y.1969) ; see 
General Sen-ices Administration v. Ben-

[16] It has been argued that courts 
may recognize other grounds for non­
disclosure, apart from the statutory ex­
emptions. At least one court has held 
that the Act's grant of "jurisdiction to 
enjoin" improper withholding of agency 
records leaves district courts with discre­
tion to deny relief on general equitable 
grounds, even when no exemption is 
applicable.34 But Congress clearly has 
the power to eliminate ordinary discre­
tionary barriers to injunctive relief, and 
we believe that Congress intended to do 
so here.35 

[17, 18] Prior to the Freedom of In­
formation Act, the disclosure provisions 
of the AP A allowed the agencies to with­
hold information "in the public interest," 
or "for good cause shown," or on the 
ground that the person seeking the rec­
ord was not "properly and directly con­
cerned." 36 The chief purpose of the new 
Act was to increase public access to gov­
ernmental records by substituting lim­
ited categories of privileged material for 
these discretionary standards, and pro­
viding an effective judicial remeqy.37 

son, 415 F.2d 878, 880 (9th Cir. 1969). 
Sec generally 1 K. Davis, Administrative 
Law Trea tise § 3A.6 (Supp.1970). 

35. Compare t;nitc<l Stcl'lworkers v. t;nited 
States, 361 U.S. 39, 55-59, 0 S .Ct. 1, 
4 L.Etl.2<l 12 (1959) (Frankfurter, J., 
C'oncurring) (80-day injunction against 
strike causing national emcrgenc·y is mun­
ilntory), with Hecht Co. v. Bowles. 321 
U.S. 321, 326-331. 64 S.Ct. 587, 88 L.Ed. 
754 (1944) (injunction against violation 
of Emrrgency Price Control Act is dis­
cretionary) . Sec Xotr, Judicial Discrr­
tion and the Freedom of Information 
Act : Disclosure Denied: Consumers 
Cniou v. Yeterans Administration, 45 
Ind.L.J. 421 (1970). It is well estab­
lishetl that Congress may modify the 
usually st rict stan<lnrds for equitable 
relief in providing for injunctions in a i<l 
of important federal policies. See, e. y., 
Virginin Ry. v. 8ystem Fed'n. Xo. 40, 
300 C.S. 515, 552, 57 S.Ct. 592, 81 L.Ed. 
7 9 (1937). 

36. 5 u.s.c. § 1002 (1964). 

37. 5 U.S.C. § 552 (Supp. V, 1970) ; see 
Bris tol- :lyers Co. v. FTC, 138 U.S.App. 
D.C. 22, 25, 424 F .2d 935, 93 (1970) ; 
American Mail Line, Ltd. '"· Gulick, 133' 
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The Act rejects the usual principle of Congress intended to leave room for the 
deference to administrative determina- operation of limited judicial discretion, 
tions by requiring a trial "de novo" in but no such circumstance appears in the 
the district court. By directing disclo- present record of this case. 
sure to any person, the Act precludes Thus, unless the Government on re­
consideration of the interests of the par- mand makes a valid claim of constitu­
ty seeking relief. Most significantly, the tional privilege, it will be able to prevent 
Act expressly limits the grounds for non- disclosure only by showing that the Gar­
disclosure to those specified in the ex- win Report falls within one or more of 
emptions.38 Through the general dis- the statutory exemptions. 
closure requirement and specific exemp­
tions, the Act thus strikes a balance 
among factors which would ordinarily be 
deemed relevant to the exercise of equita­
ble discretion, i. e., the public interest in 
freedom of information and countervail­
ing public and private interests in se­
crecy. Since judicial use of traditional 
equitable principles to prevent disclosure 
would upset this legislative resolution of 
conflicting interests, we are persuaded 
that Congress did not intend to confer on 
district courts a general power to deny 
relief on equitable grounds apart from 
the exemptions in the Act itself.39 There 
may be exceptional circumstances in 
which a court could fairly conclude that 

U.S.App.D.C. 382, 3 5, 411 F.2d 696, 
G99 (1969) ; H.R.Rep.Xo.1497, 89th 
Cong .. '.?cl Sess. 1-2, 5-6, 8-9. 11 (1966) ; 
S.Rep.Xo.813, 9th Cong., 1st Sess. 3-6, 

, 10 (1965). 

38. This section does not authorize with­
holding information or limit the avail­
ability of records to the public, except 
as specifically stated in this section. 
5 U.S.C. § 552(c) (Supp. V, 1970) ; 
see Epstein ,·. R esor, 421 F .2d 930, 932 
(9th Cir.), cert. denied. 398 U.S. 965, 90 
S.Ct. 2176, 26 L.Ed.2cl 549 (1970). 

39. One statement in the report of the Sen­
ate Committee on the Judiciary specifical­
ly supports the conclusion that Congress 
intended to eliminate equitable discretion. 
S.Rep.Xo.813. 9th Cong., 1st Scss. 3 
(1965 ) ("It is essential that agency per­
sonnel. and th e co m·ls as well, be given 
definitive gu iclelines in setting information 
policies.") (emphasis acldc<l). The re­
port of the House Committee on Govern ­
ment Operntions contains language in­
dicating that district courts do have dis­
cretion. H.R.Rep.Xo.1497, 89th Cong., 
2d Sess. 9 (1966) ("The Court will have 
authority 1che11ever i t considers such ac­
tion equitable and appropriate to enjoin 

[19] On the basis of the present rec­
ord, the exemption which seems most 
likely to be relevant is the fifth, protect­
ing "inter-agency or intra-agency memo­
randums or letters which would not be 
available by law to a party other that an 
agency in litigation with the agency." 40 

That exemption was intended to encour­
age the free exchange of ideas during 
the process of deliberation and policy­
making; accordingly, it has been held 
to protect internal communications con­
sisting of advice, recommendations, opin­
ions, and other material reflecting delib­
erative or policy-making processes, but 
not purely factual or investigatory re­
ports.41 Factual information may be 

the agency from withhol<ling its records 
and to order t he produ<'tion of agency ,'ec­
ords improperly withhelcl.") (Emphasis 
acldecl.) However, the House report wns 
published after the Senate had passccl its 
bill . Since only the Senate report was 
considered by both houses of Congress, 
the Senate Committee's remlin~ of the 
Act is n better indication of legislative 
intent when the two reports conflict. 
Sec Consumers l:nion of the united 
States, Inc. v. Veterans Administration, 
301 F.Supp. 796, 801 (S.D.:\'.Y.1966); 
Benson v. Genernl Services Administra­
tion, 289 F.Supp. 590, 595 (W.D.\\"nsh. 
1968), nffd on other grouncls, 415 F.2cl 
87 (9th Cir. 1969) ; 1 K. Davis, Ad­
ministrat i,·e Law Trentise § 3A.2 (Supp. 
1970). 

40. 5 l".S.C. § 552 (b) (5) (Sup11. Y, 1970). 

41. See Grummnn Aircraft Eng'r Corp. v. 
R enegotiation Bd .. 138 U.S.App.D.C. 147, 
151, 425 F.2d 578, 5 2 (1970) ; Bristol­
Myers Co. v. F.T.C., 138 U.S.App.D.C. 22, 
26, 424 L ,_cl 935, 939 (1970) ; see H.R. 
Rep.No.1497, 89th Cong., 2cl Sess. 10 
(1966) ; S.Rep.No.813, 89th Cong., 2cl 
Sess. 9 ( 1965) . See also Freeman v. 
Seligson, 132 U.S.App.D.C. 56, 68-69, 405 
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protected only if it is inextricably inter­
twined with policy-making processes.4i 

Thus, for example, the exemption might 
include a factual report prepared in re­
sponse to specific questions of an exec­
utive officer, because its disclosure 
would expose his deliberative processes 
to undue public scrutiny. But courts 
must beware of "the inevitable tempta­
tion of a governmental litigant to give 
[this exemption] an expansive interpre­
tation in relation to the particular rec­
ords in issue." 43 

[20] The OST is specifically author­
ized by Congress to evaluate federal sci­
entific programs in order to provide Con­
gress and the President with better in­
formation. Its evaluations may be useful 
to the President, the Congress, and other 
agencies with the power to make science 
policy. Nevertheless, the evaluations 
themselves may not reflect the internal 
policy deliberations that the "internal 
communications" privilege is designed to 
protect. The Garwin Report may con-

F.2d 1326, 1338-1339 (1968) ; Machin v. 
Zuckert. 114 U.S.App.D.C. 335, 338--340, 
31{) F.2d 336, 339-341 (1962), cert. de­
ni<'d , 375 U.S. 896, 84 S.Ct. 172, 11 L.Ed. 
2d 124 (1963) ; Boeing Airplane Co. v. 
Coggeshall, 108 U.S.App.D.C. 106, 112, 
280 F.2d 654, G60 (1960) ; note 42 infra. 

42. f'/. United States \". Morgan, 313 U.S. 
409, 422, Gl S.Ct. 999, 85 L.Ed. 1429 
(1941) ; Morgan v. United States, 304 
U.S. 1, 18, 58 S.Ct. 773, 82 L.Ed. 1129 
(1938) ; Carl Zeiss Stifting v. V. E. B. 
Carl ZeisH, Jena. 40 F.R.D. 318, 325--126 
(D.D.C.19G6), aff'd per curiam, 128 U.S. 
App.D.C. 10, 384 F.2d 970, cert. denied, 
3 9 li.S. 952, 88 S.Ct. 334, 19 L.Ed.2d 
361 (1967). 

43. Ackerly v. Ley, 137 U.S.App.D.C. 133, 
138, 420 F.2d 1336, 1341 (1969). 

44. The rationale of the exemption for inter­
nal com munications indicates that the ex­
emption shou ld be available in connection 
with the Garwin R eport even if it was 
pr!'parr i for an agency by outside experts. 
The G• ,vernmcnt may have a special need 
for tl· e 01iiniom, and recommendations of 
tempJ rary consultants, and those in­
div iduals should be able to give their judg-
1-c ents freely without fear of publicity. A 
document like the Garwin R eport should 
therefore be treated as an intra-agency 

tain some policy advice and recommenda­
tions which are protected by the statu­
tory exemption.44 In the present record, 
however, there is no evidence to indicate 
that releasing the factual information in 
the Garwin Report will expose the deci­
sional processes of the President or oth­
er executive officers with policy-making 
functions. Unless the Government intro­
duces such evidence on remand, the fac­
tual information in the Report will not 
be protected by the exemption for inter­
nal communications. 

[21-23] Another statutory exemp­
tion which may be applicable to the Gar­
win Report is the fourth, protecting 
"trade secrets and commercial or finan­
cial information obtained from a person 
and privileged or confidential." 45 This 
exemption is intended to encourage indi­
viduals to provide certain kinds of confi­
dential information to the Government, 
and it must be read narrowly in accord­
ance with that purpose.46 If the Garwin 
Report contains material protected by 

memorandum of the agen<'y which solicit-
~ it. ~ 

45. 5 U.S.C. § 552(b) (4) (Supp. V, 1970). 
Other statutory exemptions also protect 
information that might be communicated 
to the Government on a confidential basis. 
The Act exempts "personnel and medical 
files and similar fil es the disclosure of 
which would constitute a clearly unwar­
ranted invasion of personal privacy," 
and matters "coutaine<l in or related to 
examination, operating, or condition re­
ports prepared by, on behalf of, or for the 
use of an agency responsible for the regu­
lation or supervision of financial institu­
tions." Id., § 552(b) (6) & (8). The 
Act also exempts "investigatory files com­
piled for law enforcement purposes except 
to the extent available by law to a party 
other than an agency." Id.,§ 552(b) (7). 
This exemption covers files prepared for 
both civil and criminal law enforcement. 
See Clement Bros. v. N. L. R. B., 282 F. 
Supp. 540, 542 (N.D.Ga.1968). 

46. See H.R.Rep.:N'o.1497, 89th Cong., 2d 
Sess., 10 (1966) ; S.Rep.No.813, 8~~n 
Cong., 1st Sess. 9 (1965) ; Grumman Air­
craft Eng' r Corp. v. Renegotiation Bd., 
138 U.S.App.D.C. 147. 151, 425 F.2d 578, 
582 (1970) ; Bristol-Myers Co. v. F . T . 
C., 138 U.S.App.D.C. 22, 25-26, 424 F.2d 
935, 938-939 (1970) ; Consumers Union . 
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this exemption, then that material should most effectively undertake the statutory 
be deleted before disclosure of the re- de novo evaluation of the Government's 
mainder may be required.47 claim by examining the Report in cam-

[24] Finally, the trial court on re- era. Since the record indicates that 
mand may be called upon to consider the the Report is an evaluation of the fed­
first exemption for matters "specifically era! program for development of the 
required by Executive order to be kept SST, it seems likely that the Report con­
secret in the interest of the national de- tains factual information on the SST and 
fense or foreign policy." 48 

[25] Under the Freedom of Informa­
tion Act, the District Court is required to 
expedite the proceedings on remand to 
determine whether the Garwin Report is 
protected by any statutory exemption or 
constitutional privilege.49 The court can 

of the United States, Inc. v. Veterans Ad­
ministration, 301 F.SupJJ. 79G, 802-804 
(S.D.X.Y.1969). See also Roviaro v. 
United States, 353 U.S. 53, 77 S.Ct. 623, 
1 L.Ed.2,1 639 (1957) (identity of in­
formers) ; In re Quarles & Butler, 158 
U.S. 532, 15 S.Ct. 959, 39 L.Ed. 1080 
(1895) ; Vogel ,·. Gruaz, 110 U.S. 311, 4 
S.Ct. 12, 28 L.Ed. 158 (1884) ; Freemnn 
v. Seligson. 132 U.S.App.D.C. 56, 69-70, 
405 F.2d 132G, 1339-1340 (1968) ; West­
inghouse Elec. Corp. v. City of Burling­
ton, 122 U.S.App.D.C. G5, 70-74, 351 F.2u 
762, 767-771 (1965) ; Boeing Airplane 
Co. v. Coggeshall. 108 U.S.App.D.C. 106, 
113, 280 F.2u 654, 661 (1960) ; Arnstein 
v. United States, 5-l App.D.C. 199, 203-
204, 296 F. 946, 950-951 (1924) . 

47. The exemption for confidential informa­
tion is arnilable only with respect to in­
formation receiveu from sources outsiuc 
tho Government. The Garwin panel's Re­
port is therefore eligible for this exemp­
tion only to the extent it contains private 
information given confidentially by panel 
memb!'rs or information obtained from 
nongo,·ernmental parties on a confidential 
basis. See Grumman Aircraft Eng·r 
Coq1. v. Renegotiation Bd., 138 U.S.App. 
D.C. 147, 151, 425 F.2d 578, 582 (1970) ; 
Consumers Union of the United States, 
Inc. v. Veterans Auministration, 301 F. 
Su11p. 79G, 802-804 (S.D.X.Y.1969). 

48. 5 U.S.C. § 552 (b) (1) (Supp. V, 1970). 
The other exemptions require a ue novo 
determination of whether the record the 
Government ~eeks to withhold contains in­
formation of the class protected " " nc 
exemption. But to qualify for the first 
exemption, the Government neeu show 
only that the rccoru is "specifically re­
quireLI • • • to be kept secret" pur­
suant to an Executive oruer; review of 
the propriety of keeping it secret is then 

on the Government's activities with re­
spect to it. If the Government asserts 
a specific privilege on remand, inspection 
of the Report will enable the court to de­
lete any privileged matter, so that the 
remainder may be disclosed in accord­
ance with the policies of the Act.116 Even 

limite,1 to determining that the admin­
istrath·e decision was not arbitrary an<l 
capr1e10us. Sec Epstein v. Resor, 421 
F.2d 930, 933 (9th Cir.), cert. denied, 398 
U.S. 965, 90 S.Ct. 217G, 26 L.Ed.2d 549 
(1970). See also United States v. Rey­
nollls, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 
727 (1953) ; Totten v. United States, 92 
U.8. 105, 23 L.Ed. 605 (1875) ; cf. Day­
ton v. Dulles, 102 lJ.S.App.D.C. 372, 378, 
25-l F.2d 71, 77 (1957), rcv'll on other 
grounds, 357 U.S. 144, 78 S.Ct. 1127, 2 
L.Etl.2tl 1221 (1958). 

49. Except as to causes the court consider~ 
of greater importance, 11rocecdings before 
the district court, as authorized by this 
paragraph, take precedence on the docket 
over all other causes and shall be assigned 
for hearing and trial at the earliest 
practicable <late anti expedited in every 
way. 
5 U.S.C. § 552(a) (3) (Supp. V, 1970). 

50. See Grumman Aircraft Eng'r Corp. v. 
Renegotiation B<l., 138 U.S.App.D.C. 147, 
150, 425 F.2<l 578, 581 ( 1970). Sec also 
Boeing Airplane Co. v. Coggeshall, 108 
U.S.App.D.C. 106, 114, 280 F.2d G54, 662 
(1960): 

In the present case, where no military 
or state secrets arc involved, an<l where 
the generally meritorious basis of 
the subpoena-incluuing necessity-has 
been established, we think it proper for 
the District Ju<lge to examine iri camera 
the individual papers which are alleged 
to be privileged, an<l direct exclusions or 
excisions in a manner deemed lawful 
and a11propriate, keeping in mind the 
issues of the case, the nature an<l im­
portance of the interests supporting the 
claim of privilege, an<l the fundamental 
policy of free societies that Justice is 
usually promoted by disclosure rather 
than secrecy. [citations omitted] 
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if the Government asserts that public 
disclosure would be harmful to the na­
tional defense or foreign policy, in 
camera inspection may be necessary. In 
such a case, however, the court need not 
inspect the Report if the Government 
describes its relevant features sufficient­
ly to satisfy the court that the claim of 
privilege is justified.51 

III 

[26] Congress passed the Freedom of 
Information Act in response to a per­
sistent problem of legislators and citi­
zens, the problem of obtaining adequate 
information to evaluate federal programs 
and formulate wise policies. Congress 
recognized that the public cannot make 
intelligent decisions without such infor­
mation, and that governmental institu­
tions become unresponsive to public 
needs if knowledge of their activities is 
denied to the people and their repre­
sentatives. The touchstone of any pro­
ceedings under the Act must be the clear 
legislative intent to assure public access 
to all governmental records whose disclo­
sure would not significantly harm spe­
cific governmental interests. The policy 
of the Act requires that the disclosure 
requirement be construed broadly, the 
exemptions narrowly. 

The public's need for information is 
especially great in the field of science 
and technology, for the growth of spe­
cialized scientific knowledge threatens 
to outstrip our collective ability to con­
trol its effects on our lives. The OST it­
self was created to help alleviate this 
problem; Congress intended that the 
OST would provide better information 
and coordination with respect to federal 
activities in the scientific field. It would 
defeat the purposes of the OST, as well 
as the purposes of the Act, to withhold 
from the p'.lblic factual information on a 

51. S ee United States v. R eynolds, 345 U.S. 
1, 8-10, 73 S.Ct. 528, 97 L.Ed. 727 
(1953) ; Epstein v. R esor, 421 F .2d 930, 
933 (9th Cir),. cert. denied, 398 U.S. 
965, 90 S.Ct. 2176, 26 L.Ed.2d 549 
(1970). 

federal scientific program whose future 
is at the center of public debate. 

Reversed and remanded for further 
proceedings in accordance with this opin­
ion. 

WILKEY, Circuit Judge (concur­
ring): 

I concur in the result reached and in 
the court's opinion, except on the point 
of equitable discretion discussed below. 

I. 

It is necessary to remand this matter 
to the trial court, because the trial court 
did err in not holding the Garwin Report 
a record of an agency subject to the 
Freedom of Information Act, and there­
fore quite logically did not proceed to 
consider the exemptions under that Act. 

II. 

Conceivably on remand the trial court 
may also reach a question of constitu­
tional privilege.1 To put this question 
in perspective, it must be understood 
that the privilege against disclosure ol 
the decision-making process is a tripar­
tite privilege, because precisely the same 
privilege in conducting certain aspects of 
public business exists for the legislative 
and judicial branches as well as for the 
executive. It arises from two sources, 
one common law and the other constitu­
tional. 

Historically, and apart from the Con­
stitution, the privilege against public 
disclosure or disclosure to other coequal 
branches of the Government arises from 
the common sense-common law principle 
that not all public business can be trans­
acted completely in the open, that public 
officials are entitled to the private ad­
vice of their subordinates and to con­
fer among themselves freely and frankly, 
without fear of disclosure, otherwise the 

I. Although the trial court cited this as a 
second ground of its ruling, this issue bas 
not been raised by the Government. 

\ 
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advice received and the exchange of 
views may not be as frank and honest 
as the public good requires. 

No doubt all of us at times have wished 
that we might have been able to sit in 
and listen to the deliberation of judg­
es in conference, to an executive ses­
sion of a Congressional committee or 
to a Cabinet meeting in order to find 
out the basis for a particular action or 
decision. However, Government could 
not function if it was permissible to 
go behind judicial, legislative or exec­
utive action and to demand a full ac­
counting from all subordinates who 
may have been called upon to make a 
recommendation in the matter. Such 
a process would be self-defeating. It 
is the President, not the White House 
staff, the heads of departments and 
agencies, not their subordinates, the 
judges, not their law clerks, and mem­
bers of Congress, not their executive 
assistants, who are accountable to the 
people for official public actions with­
in their jurisdiction. Thus, whether 
the advice they receive and act on is 
good or bad there can be no shifting 
of ultimate responsibility.2 

Insofar as the executive branch is con­
cerned, most, if not all, of the informa­
tion protected by this common law privi­
lege is now covered by the fifth exemp­
tion to the Freedom of Information Act 
which exempts from disclosure "inter­
agency or intra-agency memorandums or 
letters which would not be available by 
law to a party other than an agency in 
litigation with the agency." 3 

The constitutional part of the privi­
lege arises from the principle of the sep­
aration of powers among the legislative, 
executive and judicial branches of our 
Government. This at first glance may 
not seem relevant here, where the ap­
pellants are private citizens relying on 
the Freedom of Information Act, but it 
puts .. '-.··. matter in a different focus to 

2. Rogers, The Right to Know Govern­
ment Business From the Viewpoint of the 
Government Official, 40 Marq.L.Rev. 83, 
89 (1956). See generally, Kramer an<l 

448 F.2d-68½ 

know that originally Congressman Henry 
S. Reuss had sought to obtain this Re­
port over a period of months. Whatever 
justification lies behind the refusal of 
his request has a bearing on appellants' 
rights here. Only after both Dr. Du­
Bridge and Mr. Ehrlichman, Assistant to 
the President, had declined to accede 
to the Congressman's request-on the 
ground that "the report was in the na­
ture of inter- and intra-agency memo­
randa which contained opinions, conclu­
sions and recommendations prepared for 
the advice of the President"-did the ap­
pellants make their request. 

Appellants invoked the Freedom of 
Information Act in support of their re­
quest, but as the court's opinion points 
out-without deciding whether the re­
fusal of the Assistant to the President 
was justified or not-"* * * while 
his [Mr. Reuss' ) right as a citizen to ob­
tain the Report under the Act is equal to 
that of appellants, his right as a Con­
gressman is presumably greater" (foot­
note 6). Obviously Congress could not 
surmount constitutional barriers-if 
such exist in this or any other given 
case-by conferring upon any ·~ember 
of the general public a right which Con­
gress, neither individually nor collective­
ly, possesses. Water does not naturally 
rise higher than its source. 

Recognition of the necessity, on both 
grounds cited above, of preserving the 
confidentiality of certain papers and de­
liberations has come from all three 
branches of our Government. A few ex­
amples demonstrate the universality and 
antiquity of the principles involved here. 

While the constitutional privilege has 
been asserted most frequently in our his­
tory by the executive against the de­
mands of the legislature, yet the Con­
gress itself has always recognized a priv­
ilege for its own private papers and de­
liberations. Not only is there no pro­
vision or procedure for a atmand by a 

Marcusc, Executive Privilege-A Study 
of the Period 1953- 1960, 29 Geo.Wash. 
L.Rev. 623 (1961). 

3. 5 U.S.C. § 552(b) (5) (Supp. V, 1970). 
I 

I '. I 
I 
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private citizen for access to any papers 
deemed confidential, but no court sub­
poena is complied with by the Congress 
or its committees without a vote of the 
house concerned to turn over the docu­
ments willingly in response to the re­
quest of the court, thus properly pre­
serving the co-equal separate status of 
that branch of the Government. For ex­
ample, 

[N]o evidence of a documentary 
character under the control and in the 
possession of the House of Represent­
atives can, by the mandate of process 
of the ·ordinary courts of justice, be 
taken from such control or possession 
but by its permission:' 
The judiciary, as perhaps inherently 

the weakest of the three branches, has 
most frequently reiterated the principle 
of separation of powers, the classic ex­
pression being in Kilbourn v. Thompson: 

It is * * * essential to the suc­
cessful working of this system that the 
persons intrusted with power in any 
one of these branches shall not be per­
mitted to encroach upon the powers 
confided to the others, but that each 
shall by the law of its creation be lim­
ited to the exercise of the powers ap­
propriate to its own department and 
no other.5 

The reason for the separation of powers 
was well put by Mr. Justice Brandeis : 

The doctrine of the separation of 
powers was adopted by the convention 
of 1787, not to promote efficiency but 
to preclude the exercise of arbitrary 
power. The purpose was not to avoid 

4. H .R.Iles. 427, 1st Cong. , 2d Sess.. 9G 
Cong.Rec. 565--06 (1950); see H.R.Res. 
460, 1st Cong., 2d Sess., 96 Cong. Ile,·. 
1400 (1950) ; H .n.nes. 465, 1st Cong .. 
2d Sess., 90 Cong.Rec. 1605 (1950) ; 
H.R.Iles. 469, 81st Cong., 2d Sess., 9G 
Cong.nee. 17 i5 (1950). Only recently, 
in n situation substantially the inverse 
of the present case, -i. e. , n suit to sup­
press publication of con1;,, _,sional <locu­
ments, the House indicated its displeasure 
with, and nsserte<l its in<lependence from 
what it deemed an intrusion by the ju-

friction, but, by means of the inevita­
ble friction incident to the distribution 
of the governmental powers among 
three departments to save the people 
from autocracy.6 

When President Washington first de­
clined to furnish the House of Repre­
sentatives with a document requested by 
it, he gave as his reason for refusal, 

[I]t is essential to the due adminis­
tration of the Government that the 
boundaries fixed by the Constitution 
between the different departments 
should be preserved, a just regard to 
the Constitution and to the duty of 
my office, under all the circumstances 
of this case, forbids a compliance 
with your request.7 

These examples of recognition by all 
three branches of a constitutional priv­
ilege to withhold certain documents un­
der given circumstances not only show 
the tripartite nature of the constitutional 
privilege, but are relevant here, where 
the appellants are private citizens, be­
cause the original request for the Gar­
win Report stemmed from a Congress­
man and was denied by the executive op 
grounds the validity of which is not yet 
finally determined. But it would be an 
absurdity to contend that a Congress­
man-who is both citizen and Member of 
the House of Representatives-could not 
have access to a document in the execu­
tive branch, and yet another citizen could 
gain access on the strength of a statute 
enacted by Congress. Thus, if the ex­
emptions to the Freedom of Information 
Act are found not to permit withholding 
of the information sought here, the exec-

clicinry into its prerogn ti\-es with respect 
to its own 1locummts. See H entoff ,·. 
Ichord, 318 F.Supp. 1175 (D.D.C.1970), 
and H.Riles. 1306, 91st Cong., 2d Sess., 
116 Cong.Rec.II 11606, 11625 (daily ed. 
14 Dec. 1970). 

5. 103 U.S. l GS, 191, 26 L.E<l . 377 (1880) . 

6. Myers v. United ~antes, 272 U.S. 52, 
293, 47 S.Ct. 21, 81, 71 L.Ed. 160 (1926 ) 
(dissenting opinion). 

7. 1 Richardson, Messages and Papers of 
the Presidents 196 (1896). 
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utive may still assert a constitutional will be kept confidential.9 There do not 
privilege on the ground that Congress appear to be such equitable grounds for 
may not compel by statute disclosure of non-disclosure present in the instant case 
information which it would not be en- and I would not therefore reach the dif­
titled to receive directly upon request. ficult question of statutory construction 

Part II of the court's opinion also ex­
presses the view that Congress, in pro­
viding for de novo court review of agen­
cy refusals to disclose information, in­
tended to require the courts to enjoin 
withholding of any agency record not 
exempted by the Act and not protected 
by a constitutional privilege. Congress, 
the opinion states, "did not intend to 
confer on district courts a general power 
to deny relief on equitable grounds apart 
from the exemptions in the Act itself." 
This quoted statement and related dis­
cussion relate to an issue which is not 
presented for decision in this case and 
is not likely to face the trial court on re­
mand. There is no suggestion in the rec­
ord that the District Court here denied 
relief on equitable grounds, nor is it 
likely that such grounds could be pre­
sented in the context of this case. It 
has been suggested that a court may, on 
equitable grounds, decline to require dis­
closure of records not covered by a spe­
cific exemption in the Act, where to or­
der disclosure would irreparably invade 
personal privacy or cause the Govern­
ment to violate an agreement with a pri­
vate party that non-commercial and non­
financial II information provided by him 

8. Thl• fourth exem]ltion of the Freedom 
of Informntion Act exempts from dis­
dosure "commercial or fipnncial informa­
tion obtnincd from a ]lerson nnd privi­
leged or confidential." 5 U.S.C. § 552 
(b) (4) (Su])Jl. Y, 1970) . 

9. Dads. The Information Act: A Pre­
liminary Analysis, 34 U.Chi.L.Rev. 761, 
7G7. 787. 791, 802 (lOGi). 

10. 5 r.S.C. 552(a) (3) (lOGi). In Hecht 
Co. v. Bowles. 321 l· .s. 321, 64 S.Ct. 
587, 88 L.Ed. 754 (1944), the statute in­
volved directed thnt upon com])laint of 
the administrator of the Emergency Price 
Control Act an injunction "shall be grant­
ed." Xevertheless the Supreme Court held 
that the District Court could decline to is­
sue an injunction if equitable considera­
tions indicated that to be the appropriate 
result. Contrarily, in United Steelwork-

of the District Court's power in such cir­
cumstances. 

The Act itself merely provides: "On 
complaint, the district court * * * 
has jurisdiction to enjoin the agency 
from withholding agency records and to 
order the production of any agency rec­
ords improperly withheld from the com­
plainant." 10 It does not in terms re­
quire that such jurisdiction be exercised 
in all cases. The legislative history pulls 
in opposite directions on this question; 
the Senate Report states: 

It is the purpose of this [Act] to 
* * * establish a general philosophy 
of full agency disclosure unless infor­
mation is exempted under clearly de­
lineated statutory language. * * * 
It is essential that agency personnel, 
and the courts as well, be given defi­
nite guidelines in setting information 
policies. Standards such as •;for good 
cause" are certainly not sufflcient.11 

The House Report, on the other hand, re­
lates that under the Act: 

The Court will have authority when­
ever it considers such action equitable 
and appropriate to enjoin the agency 
from withholding its records and to 

ers v. l:nited States. ::!Gl U.S. 39, SO S.Ct. 
1, -! L.E<l.2d 12 ( 1959), the Court implied­
ly held that under a statute whieh pro­
videtl thnt the District Court '·s hall hare 
jurisdiction" to enjoin nn intlustr_r-widc 
strike c-nusing a national emcrgcrn·y. the 
trial judge ha<) no eq uitnblc disc-rct ion to 
rcfn s~ to issue nn injun<-tion. ('.rhnt 
conclusion wns mn<le cx]llieit in the 1·011-

curring opinion of Justi Cl'S Frankfurter 
and Ilarl rrn. ) The nccommotlntion of 
these two prccc,lcnts ,m,l their n11plica­
tion to the stntuto ry sehcme of the Frl'c­
<lom of Information Act arc, in my d ew. 
best ,u:eomplishetl in the contl'xt of n 
case where the issue is presented b.r the 
facts and a rgued by the parti es. 

I I . S.Rep.X o.813, 89th Cong., 1st Sess. 3 
(1965). 
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order the production of agency records 
improperly withheld.12 

And a noted commentator has expressed 
the view that the denial of relief on 
equitable grounds is an appropriate 
course in certain circumstances.13 

There is, no doubt, force to the major­
ity's opinion that the thrust of the Act is 
to limit the grounds for agency withhold­
ing to the exemptions therein stated, and 
that the discretion of the court in en­
forcing the Act should thus be similarly 
curtailed. Nevertheless, because of the 
conflicting Jegislative history and the 
difficulty in determining congressional 
intent on this matter, I believe that pur­
suant to sound principles of judicial de­
cision making, decision of this issue can 
and should await the case where it is 
squarely raised. I therefore express no 
view as to the correctness of the major­
ity's suggestion that the courts are gen­
erally without equitable power to decline 
to order production of agency records in 
cases not specifically covered by exemp­
tion. 

III. 

Part III of the court's opm1on is a 
summary of the laudable objectives of 
the Freedom of Information Act of as­
suring public access to information nec­
essary to making informed decisions on 
public issues, but I respectfully suggest 
it is nevertheless unessential to our deci­
sion here. Since it forms part of the 
court's opinion, however, I think it 
should be made clear that neither the 
public nor the Congress is being denied 
the facts here in regard to the supersonic 
transport, and therefore recourse to le­
gal action under the Freedom of Infor-

12. H.Rilcp.Xo.1497, 89th Cong. , 2d Sess. 
9 (19G6). 

13. Davis, supra, note 9. 

14. H ea rin gs on H.H. 17755 Befo re the 
Subcomm. of the Senate Committee on 
Appropriations, 91st Cong., 2d Sess., 11t. 
2, nt 1621 (1970) ; H earings on Super­
sonic Transport Development Before the 
Subcomm. on E conomy in Government 

mation Act as a practical matter was 
simply unnecessary. 

Each of the persons who were asked by 
Dr. DuBridge to form the ad hoc panel 
to prepare the Report for the President 
could be called before the appropriate 
congressional committee and asked for 
his views on any aspect of the SST pro­
gram. There is no reason why the views 
of these scientists and engineers cannot 
be made available to the Congress and to 
the public. The only matter about which 
they should not be asked is exactly what 
advice they gave the President. Fur­
thermore, almost two years have gone by 
since they expressed their views to the 
President, and the opinions which they 
might now give to the Congress or to the 
public, in the light of additional informa­
tion obtained, might be somewhat differ­
ent from their best advice at the time 
they helped formulate the Garwin Re­
port. Even without an appearance be­
fore a congressional committee any one 
of several of these scientists or engi­
neers could be interviewed by the press 
or on TV, invited to write an article for 
a magazine or newspaper, or participate 
in public discussion in any form, in or- .• 
der to enlighten the public. There would 
be nothing improper in a public expres­
sion of individual opinion, so long as ex­
actly what the person advised the Presi­
dent was not explicated. 

As a matter of recorded fact, Dr. Rich­
ard Garwin, who chaired the panel, has 
done just that. He has appeared before 
three different congressional commit­
tees, 14 and has been publicly reported as 
stating that he had "said everything I 
have to say" in lengthy critical testi­
mony about the SST before the three 
committees, although he appears to have 

of the Joint Economic Comm., 91st Cong., 
2d ~ess., pt. 4, at 904, 908 (1970) ; 
H earings on Department of Transporta­
tion Appropriations Before the Subcomm. 
on Dept. of Transportation and Related 
Agencies Appron ' ·'' ions of the House 
Comm. on Appropriations, 91st Cong., 
2d Sess., pt. 3 (Testimony of Members of 
Congress and Interested Individuals and 
Organizations) at 980 (1970). 
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carefully refrained from 
Garwin Report itself.15 

discussing the The Court of Appeals, MacKinnon, Cir-

Thus it appears that alternate means 
of obtaining the facts in regard to the 
SST, other than a lawsuit to compel pro­
duction of the Garwin Report, are avail­
able both to the public and to Congress. 16 

This hints at the possibility that what 
the appellants are seeking here is really 
the advice given the President of the 
United States by his subordinates, rather 
than the facts in regard to the SST pro­
gram on which the public and the Con­
gress can form an intelligent judgment. 
Viewed in this light, the issues may take 
on a different aspect from those framed 
by the appellants. 

UNITED STATES of America 
v. 

Wilkin D. LUMPKIN, Appellant. 
No. 24410. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued April 14, 1971. 

Decided June 21, 1971. 

Defendant was convicted in the 
United States District Court for the 
District of Columbia, John H. Pratt, J. , 
of armed robbery and assault with a 
dangerous weapon, and he appealed. 

15. Dr. Garwin, nt lenst, was inten ·iewed 
by the Saturday Review, The '1.'nshing­
ton Post, and very lik!>ly n number of 
other media representntives. Sec Sut­
ton. Is the S T Really Xecessa ry, Sat­
urdny Review, 15 Aug. 1970. nt 14; 
Washington Post. 21 Dec. 1970, § A, nt 
2. .According- to the latter report: 

Garwin said he still did not feel free 
co discuss the study [ma1le by the ad 
hoc panel nt the request of the OST] it­
self, but he emphasized that he "said 
everything I ha1·e to say" about the 
SST in the course of critical testimony 
this year before three congressional 
committees. 

cuit Judge, held that evidence that de­
fendant and two other men entered store 
together, that they conversed together 
until other customers left the store, that 
defendant did not lie on the floor when 
one of the codefendants, with a gun, an­
nounced a "stick-up" and said "To the 
floor.", and that defendant moved from 
near the door to near the cash register 
after a codefendant ordered store em­
ployee to open it was sufficient to sup­
port defendant's conviction for armed 
robbery and assault with a dangerous 
weapon, and conflicting testimony of de­
fendant and his codefendants whereby 
they all sought to establish that defend-
ant and one of his codefendants were in­
nocent bystanders did not destroy the 
permissible inference of defendant's 
guilt. 

Affirmed. 
Bazelon, Chief Judge, concurred m 

the result. 

1. Criminal Law e=>59(5) 
Mere presence at scene of crime is 

not sufficient to convict one of aiding 
and abetting; what is required is evi­
dence that the accused knowingly asso­
ciated himself in some way with the 
criminal venture, that he participated in 
it as something that he wished to bring 
about, and that he sought by his action 
to make it succeed. D.C.C.E. § 22- 105. 

2. Assault and Battery e=>92 
Robbery e=>24(1) 

Evidence that, inter alia, defendant 
and two other men entered store togeth-

These report of Dr. Garwin's inter­
views with the press were quoted nnd dis­
cu ·sed on the 'enate Floor. Sec llG 
Cong.R e. S 20921. S 20932 ((lnil~· ed. 
21 Dec. 1970). 

16. Of course these considerations would 
not apply to personnl ad1·isors to the 
President such ns members of the White 
House stnff. who tradi : ally do not np· 
pear before Congress. But, ns the court's 
opinion indicates, Dr. Garwin nnd his 
confrercs, opernting under the direction 
of the OST, are not thus rest ricted. 
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PAGE 1 

... (*1072] statutory exemption. nll Only if the Act seems to require 
disclosure, and if the Government makes an express claim of executive privilege, 
will it be necessary for the court to consider whether the disclosure provisions 
of the Act exceed the constitutional power of Congress to control the actions 
of the executive branch. n12 

- - - - - - - - - - - - -Footnotes- - - - - - - -

n8 See United States v. Reynolds, 345 u.s. 1, 7-8, 73 s. ct. 528, 532, 97 L. 
Ed .... 

... (*1072] 66 Yale L.J. 477 (1957); 'Davis, The Information Act: A 
Preliminary Analysis, 34 U.Chi.L.Rev. 761, 763-765 (1967). As the concurring 
opinion points out, the power of Congress to compel disclosure of agency 
records to the public is no greater than its power to compel disclosure to 

Congress itself. Since 1789, Congress has frequently exercised the latter 
power in statutes requiring executive officers to transmit information to 

Congress. See, e.g., Act of Sept. 2, 1789, ch. 12, @ 2, 1 Stat. 65, as 
amended, 31 u.s.c. @ 1002 (Supp. V, 1970) (Sec'y of Treasury must give certain 
information to either house of Congress on request); Act of May 29, 1928, ch. 
901, @ 2, 45 Stat. 996, as amended, 5 u.s.c. @ 2954 (Supp. V, 1970) (each 
executive agency must disclose certain information to Gov't Operations 
Committees of House and Senate on request). However, courts have never been 
asked to rule on the scope of executive privilege in the context of ... 

... [*1072] subordinate official who is before the court." Williams v. 
Fanning, 332 U.S. 490, 493, 494, 68 s. ct. 188, 189, 92 L. Ed. 95 (1947). 

- - - - - - - - - - - - - - - - -End Footnotes- - - - -

I 

Congress passed the Freedom of Information Act in 1966 to strengthen the 
[*1073] disclosure requirements of the Administrative Procedure Act (APA). 
Each federal agency subject to the APA must now make its records, w.ith certain 
specific exceptions, ... 
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... [*1073] agency, but merely staff to the President. n16 On that theory, 
the only "authority" controlling the Garwin Report is the President, and the 
trial court held that the President is not subject to the disclosure provisions 
of the APA. We neea not determine whether Congress intended the APA to apply 
to the President, n17 and whether the Constitution would permit congress to 
require disclosure of his records, n18 for we have concluded that the OST is a 
separate agency, subject tp the requirements of the Freedom of Information Act, 
and that the Garwin Report is a record of that agency. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n16 Compare International Paper ... 

... [*1073] FPC is not a separate agency) (unreported; typewritten opinion 
filed in this action in the District Court, Civ. No. 1571-70, D.D.C.). 

n17 The statutory definition of "agency" specifically excludes Congress and 
the courts of the United States, but does not specifically exclude the 
President. 5 u.s.c. @ 551(1) {Supp. V, 1970). 

n18 See Mississippi v. Johnson, 71 U.S. (4 Wall.) ... 

[*1074] Rep.No. 1635, supra, at 5; Hearings, supra, at 10-11, 13-15. 

- - · - - - - -End Footnotes- - - - - - -

A reorganization plan proposed by the President can take effect only if both 
houses of Congress acquiesce, i. e., if neither house passes a resolution 
disapproving the plan within a fixed period o~ time. n23 The congressional 
understanding of a proposed plan is therefore entitled to considerable weight in 
determining its effect. The one house of Congress that explicitly considered 
the plan creating the OST n24 clearly contemplated that the OST would function 
as a distinct entity and not merely as part of the President's staff. The House 
Committee on Government Operations stated: n25 

Heretofore, the Congress has not been able to obtain adequate information 
on Government-wide science matters because the President's Special Assistant for 
Science has been unavailable for questioning by congressional committees due to 
his confidential relationship with the President. We express no opinion here on 
the merits [*1075] of this reasoning but this committee's position on 
excessive invocation of executive privilege is well known. With the creation of 
the new office the Director will become available to Congress and provide us 
with more information than we now obtain. 

- - - - -Footnotes- - - - - - - - - - - - - - - - - -

n23 Reorganization Act of 1949, ch. 226, @ 6, 63 Stat. 205, as amended, 5 
U.S.C. @ 906 {Supp. V, 1970). 

[*1075] subjects of the gre·atest national importance. 
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- - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n26 108 Cong.Rec. 8473 (1962) (statement of Rep. Holifield). See also id. at 
8472 ("I think the very fact that this makes the scientific program more 
answerable to the Congress in itself justifies the establishment of this 
Office***.") (remarks of Rep. Holifield). 

- - - - - - - - - - - -End Footnotes- - - - -

If the OST's sole function were to advise and assist the President, that 
might be taken as an indication that the OST is part of the President's staff 
and not a separate agency. In addition to that function, however, the OST 
inherited from the National Science Foundation the fupction of evaluating 
federal programs. When Congress initially imposed that duty on the 
Foundation, it was delegating some of its own broad power of inquiry n27 in 
order to improve the information on federal scientific programs available to the 
.legislature. When the responsibility for program evaluation was transferred to 
the OST, both the executive branch and members of Congress contemplated that 

Congress would retain control over information on federal programs accumulated 
by the OST, despite any confidential relation between the Director of the OST 
and the President -- a relation that might result in the use of such information 
as a basis ... 

... [*1075) fundamental personal liberties. See, e. · g., Watkins v. United 
States, 354 U.S. 178, 187, 198, 77 s. ct. 1173, 1 L. Ed. 2d 1273 (1957). 

Congress has often delegated portions of its investigatory power to 
administrative agencies. See 1 K. Davis, Administrative Law Treatise@@ 
3.01-3.14 (1958, Supp.1970). 

n28 See Hearings, supra note 

[*1076) court has held that the Act's grant of "jurisdiction to enjoin" 
improper withholding of agency records leaves district courts with discretion to 
deny relief on general equitable grounds, even when no exemption is applicable. 
n34 But Congress clearly has the power to eliminate ordinary discretionary 
barriers to injunctive relief, and we believe that congress intended to do so 
here. n35 

- - -Footnotes- - - - - - - - - - - - - - - - - -

n34 Consumers Union of the United States, Inc. v. Veterans Administration, 
301 F. Supp. 796, 806-808 (S.D.N.Y.1969); see General Services Administration v. 

[*1076) Priqe Control Act is discretionary). See Note, Judicial 
Discretion and the Freedom of Information Act: Disclosure Denied: Consumers 
Union v. Veterans Administration, 45 Ind.L.J. 421 (1970). It is well established 
that Congress may modify the usually strict standards for equitable relief in 
providing for injunctions in aid of important federal policies. See, e.g., 
Virginian Ry. v. System Fed'n .... 

... [*1077] public interest in freedom of information and countervailing 
public and private interests in secrecy. Since judicial use of traditional 
equitable principles to prevent disclosure would upset this legislative 
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resolution of conflicting interests, we are persuaded that Congress did not 
intend to confer on district courts a general power to deny relief on equitable 
grounds apart from the exemptions in the Act itself. n39 There may be 
exceptional circumstances in which a court could fairly conclude that Congress 
intended to leave room for the operation of limited judicial discretion, but no 
such circumstance appears in the present record of this case. 

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n36 5 u.s.c. @ 1002 (1964). 

n37 5 

[*1077) denied, 398 U.S. 965, 90 s. ct. 2176, 26 L. Ed. 2d 549 (1970). 

n39 One statement in the report of the Senate Committee on the Judiciary 
specifically supports the conclusion that Congress intended to eliminate 
equitable discretion. S.Rep.No.813, 89th Cong., 1st Sess. 3 (1965) ("It is 
essential that agency personnel, and the courts as well, be given definitive 
guidelines in setting information ... 

... (*1077) withholding its records and to order the production of agency 
records improperly withheld.") (Emphasis added.) However, the House report was 
published after the Senate had passed its 1 bill. Since only the Senate report 
was considered by both houses of Congress, the Senate Committee's reading of 
the Act is a better indication of legislative intent when the two reports 
conflict. See Consumers Union of the United States, Inc. v. Veterans 
Administration, 301 F. Supp. 796, 

[*1078) 2d 361 (1967). 

n43 Ackerly v. Ley, 137 U.S.App.D.C. 133, 138, 420 F.2d 1336, 1341 (1969). 

- - - - - - - -End Footnotes- -

The OST is specifically authorized by Congress to evaluate federal 
scientific programs in order to provide Congress and the President with better 
information. Its evaluations may be useful to the President, the Congress, 
and other agencies with the power to make science policy. Nevertheless, the 
evaluations themselves may not reflect the internal policy deliberations that 
the "internal communications" privilege is designed to protect. The Garwin 
Report may contain some policy ... 

... [*1080) 421 F.2d 930, 933 (9th Cir), cert. denied, 398 U.S. 965, 90 S. 
Ct. 2176, 26 L. Ed. 2d 549 (1970). 

- - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

III 

Congress passed the Freedom of Information Act in response to a persistent 
problem of legislators and citizens, the problem of obtaining adequate 
information to evaluate federal programs and formulate wise policies. 
Congress recognized that the public cannot make intelligent decisions 
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without such information, and that governmental institutions become unresponsive 
to public needs if knowledge of their activities is denied to the people and 
t~eir representatives. The touchstone of any proceedings under the Act must be 
the clear ... 

... . [*1080] information is especially great in the field of science and 
technology, for the growth of specialized scientific knowledge threatens to 
outstrip our collective ability to control its effects on our lives. The OST 
itself was created to help alleviate this problem; Congress intended that the 
OST wou1d provide better information and coordination with respect to federal 
activities in the scientific field. It would defeat the purposes of the OST, as 
well as the purposes of the Act, to withhold from the public factual information 
on a federal scientific ... 

CONCUR: 

... [*1081] upon to make a recommendation in the matter. such a process 
would be self-defeating. It is the President, not the White House staff, the 
heads of departments and agencies, not their subordinates, the judges, not their 
law clerks, and members of Congress, not their executive assistants, who are 
accountable to the people for official public actions within their jurisdiction. 
Thus, whether the advice they receive and act on is good or bad there can be no 
shifting of ultimate responsibility. n2 

- - - - - - -Footnotes- - - - - - - - - - - - - - - - - -

n2 Rogers, The 

... [*1081] refusal of the Assistant to the Preside.pt was justified or not 
"***while his [Mr. Reuss'] right as a citizen to obtain the Report under 

the Act is equal to that of appellants, his right as a Congressman is presumably 
greater" (footnote 6). Obviously Congress could not surmount constitutional 
barriers -- if such exist in this or any other given case -- by conferring upon 
any member of the general public a right which Congress, neither individually 
nor _collectiyely, possesses. Water does not naturally rise higher than its 
source. 

Recognition of the necessity, on both grounds cited above, of preserving the 
confidentiality of certain papers and deliberations has come from all three 
branches of our Government. A few examples demonstrate the universality and 
antiquity of the principles involved here. 

• While the constitutional privilege has been asserted most frequently in our 
history by the executive against the demands of the legislature, yet the 

Congress itself has always recognized a privilege for its own private papers 
and deliberations. Not only is there no provision or procedure for a demand by 
a [*1082] private citizen for access to any papers deemed confidential, but 
no court subpoena is complied with by the Congress or its committees without a 
vote of the house concerned to turn over the documents willingly in response to 
the request of the court, thus properly preserving the co-equal separate status 
of that branch of the Government. For example, 



PAGE 6 
448 F.2d 1067, *1082; 2 ERC (BNA) 1626; 

1 Media L. Rep. 2435; 145 U.S. App. D.C. 144 

No . .. 

. .. [*1082] contend that a Congressman -- who is both citizen and Member of 
the House of Representatives -- could not have access to a document in the 
executive branch, and yet another citizen could gain access on the strength of a 
statute enacted by Congress. Thus, if the exemptions to the Freedom of 
Information Act are found not to permit withholding of the information sought 
here, the executive [*1083] may still assert a constitutional privilege on 
the ground that Congress may not compel by statute disclosure of information 
which it would not be entitled to receive directly upon request. 

Part II of the court's opinion also expresses the view that Congress, in 
providing for de novo court review of agency ret'usals to disclose information, 
intended to require the courts to enjoin withholding of any agency record not 
exempted by the Act and not protected by a constitutional privilege. 
Congress, the opinion states, "did not intend to confer on district courts a 

general power to deny relief on equitable grounds apart from the exemptions in 
the Act itself." This quoted statement and related disc~ssion relate to an issue 
which is ... 

... [*1084] information necessary to making informed decisions on public 
issues, but I respectfully suggest it is nevertheless unessential to our 
decision here. Since it forms part of the court's opinion, however, I think it 
should be made clear that neither the public nor the Congress is being denied 
the facts here in regard to the supersonic transport, and therefore reco~rse to 
legal action under the Freedom of Information Act as a practical matter was 
simply unnecessary. 

Each of the persons who were asked by Dr. DuBridge to ... 

. .. [*1084] hoc panel to prepare the Report for the President could be 
called before the appropriate congressional committee and asked for his views on 
any aspect of the SST program. There is no reason why the views of these 
scientists and engineers cannot be made available to the Congress and to the 
public. The only matter about which they should not be asked is exactly what 
advice they gave the President. Furthermore, almost two years have gone by since 
·they expressed their views to the President, and the opinions which they might 
now give to the Congress or to the public, in the light of additional 
information obtained, might be somewhat different from their best advice at the 
time they helped formulate the Garwin Report. Even without an appearance before 
a congressional committee any one of several of these ... 

... [*1085] 904, 908 (1970); . Hearings on Department of Transportation 
Appropriations Before the Subcomm. on Dept. of Transportation and Related 
Agencies Appropriations of the House Comm. on Appropriations, 91st Cong., 2d 
Sess., pt. 3 (Testimony of Members of Congress and Interested Individuals and 
Organizations) at 980 (1970). 

n15 Dr. Garwin, at least, was interviewed by the Saturday Review, The 
Washington Post, and very likely a number of other media representat'i ves. See 
Sutton, Is the SST Really Necessary, ... 

... [*1085] daily ed. 21 Dec. 1970) . 
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- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - -

Thus it appears that alternate means of obtaining the facts in regard to the 
SST, other than a lawsuit to compel production of the Garwin Report, are 
available both to the public and to Congress. n16 This hints at the 
possibility that what the appellants are seeking here is really the advice given 
the President of the United states by his subordinates, rather than the facts in 
regard to the SST program on which the public and the Congress can form an 
intelligent judgment. Viewed in this light, the issues may take on a different 
aspect from those framed by the appellants. 

- -Footnotes- - - - - - - - - - - - - - - - - -

n16 Of course these considerations would not apply to personal advisors to 
the President such as members of the White House staff, who traditionally do not 
appear before Congress. But, as the court's opinion indicates, Dr. Garwin and 
his confreres, operating under the direction of the OST, are not thus 
restricted. 

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -
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