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OPINION OF THE OFFICE OF LEGAL COUNSEL ; ;z
AUTHORITY OF THE SPECIAL COUNSEL OF THE MERIT SYSTEMS 4
PROTECTION BOARD TO LITIGATE AND SUBMIT LEGISLATION TO

CONGRESS

1984 OLC LEXIS 32; 8 Op. 0.L.C. 39
February 22, 1984

NOTICE: THIS OPINION IS A PRELIMINARY VERSION AND HAS NOT
BEEN RELEASED FOR PUBLICATION IN THE PERMANENT VOLUME.

SYLLABUS:
[(*1]

Congress may constitutionally authorize the Special Counsel of the Merit
Systems Protection Board to conduct any litigation in which he is interested,
except litigation in which the Special Counsel's position would be adverse to
that taken by the United States in the same litigation. Such opposition would
place the President in the untenable position of speaking with conflicting
voices in the same lawsuit. In addition, because the Special Counsel is an
Executive Branch officer subject to the supervision and control of the
President, a grant by Congress to the Special Counsel of authority to submit
legislative proposals directly to Congress without prior review by the President
would raise serious separation of powers concerns.

ADDRESSEE:
MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE

AFFAIRS
OPINIONBY: SIMMS

OPINION:

This responds to your request for our views regarding the legislative
recommendations of the Special Counsel of the Merit Systems Protection Board to
permit the Special Counsel to "litigate before the courts on its behalf on any
matter in which the Special Counsel has previously been involved," and
empowering the Special Counsel to "submit directly to Congress any legislative
[*2] recommendations that the Special Counsel deems necessary to further
enhance the ability of the office to perform its duties under law." You
indicated in your submission that your Office and the Civil Division are
preparing a letter opposing such a grant of litigating authority to the Special
Counsel. With respect to the Special Counsel's desire to submit legislative
recommendations directly to Congress, you indicated that although you have been
advised that the Office of Management and Budget (OMB) has secured the agreement
of the Special Counsel to conform to the OMB legislative clearance process, you
seek our advice on the question whether Congress constitutionally may authorize
the Special Counsel to submit legislation to Congress directly, without first
securing the approval of OMB, the legislative clearance office for the Executive

Branch.

As discussed further below, we conclude that, as a legal matter, Congress
constitutionally may authorize the Special Counsel to conduct, or otherwise
participate in, any litigation in which he is interested except litigation in
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which he would be taking a position that is adverse to that taken by the United
States in the same litigation; although, (%3] as you point out, there are
numerous policy reasons for opposing such a grant of authority. In addition, we
conclude that, because the Special Counsel is an Executive Branch officer
subject to the supervision and control of the President, Congress may not grant
him the authority to submit legislative proposals directly to Congress without
prior review and clearance by the President, or other appropriate authority,
without raising serious separation of powers concerns.

I. Special Counsel as an Executive Officer

We will preface our responses to the specific questions raised in your
memorandum by first reviewing the history of the Civil Service Reform Act of
1978, Pub. L. No. 95-454, 92 Stat. 1111, as it relates to the Special Counsel's
status as an Executive Branch officer, including the concerns raised by the
Department of Justice at the time of the Act's enactment.

The Civil Service Reform Act of 1978 was enacted to update, overhaul and make
more efficient the federal civil service system by: (1) codifying merit system
principles and subjecting employees who commit prohibited personnel practices to
disciplinary action; (2) providing new protections for employees who disclose
illegal [*4] or improper Government conduct; (3) establishing a new
performance appraisal system and a new standard for dismissal based on
unacceptable performance; (4) streamlining the processes for dismissing and
disciplining federal employees; and (5) abolishing the Civil Service Commission
and establishing in its stead the Office of Personnel Management within the
Executive Branch, and an "independent Merit Systems Protection Board and Special
Counsel to adjudicate employee appeals and protect the merit system." S. Rep.
No. 969, 95th Cong., 2d Sess. 2 (1978). See also H.R. Rep. No. 1717, 95th Cong.,
2d Sess. 1 (1978).

The Act established the Merit Systems Protection Board as a bipartisan body
of three members, to be appointed by the President with the consent of the
Senate, and removable "only for inefficiency, of duty, or malfeasance in
office." 5 U.S.C. @@ 1201, 1202. The Board is authorized to hear and adjudicate
all matters within its jurisdiction, to enforce its orders against any federal
agency or employee, to stay certain agency personnel actions, and to conduct
special studies relating to the civil service and other merit systems within the
Executive Branch and to issue reports [*5] thereon to the President and the
Congress. Id. @ 1205(a). In addition, the Act provided for a Special Counsel to
the Board, to be appointed by the President, with the consent of the Senate, for
a term of five years, and removable by the President "only for inefficiency,
neglect of duty, or malfeasance in office." Id. @ 1204. The Special Counsel's
primary duties under the Act are to receive and investigate allegations of
prohibited personnel practices, to participate in proceedings before the Board
when such participation is warranted, and to submit an annual report to Congress
on his activities, including "whatever recommendations for legislation or other
action by Congress the Special Counsel may deem appropriate." Id. @ 1206.

Although the legislative history of the Act suggests that Congress intended
both the MSPB and the Special Counsel to be independent of Presidential
supervision and control, nl this Department advised both Congress and the
President that the bill which ultimately was enacted contained several
provisions which raised very serious constitutional concerns. Those concerns
focused primarily on the Act's attempt to limit the President's power of

i
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removal [*6] over the Special Counsel, whom, in view of his primarily
prosecutive functions, this Office determined to be an Executive officer.
Similarly, in the Department's comments to OMB on the enrolled bill, we advised
that Congress could not constitutionally limit the grounds for removal of the
Special Counsel by the President. Thus, this Department has consistently taken
the position, and we believe correctly, that although the Board may function as
a quasi-adjudicative independent body, the Special Counsel is an Executive
officer and as such is subject to the President's supervision and control. See
also "Presidential Appointees -- Removal Power," 2 Op. O.L.C. 120 (1978).

nl See, e.g., S. Rep. No. 969, 95th Cong., 2d Sess. 28-29 (1978).
II. Litigation Authority of the Special Counsel

Under current law, the Special Counsel's litigating authority is limited to
"interven[ing as a matter of right] or otherwise participating in any proceeding
before the Merit Systems Protection Board." 5 U.S.C. @ 1206(i). We understand
from your memorandum that the Special Counsel now seeks to expand this authority
to permit him to "appear as counsel on behalf of any party in any civil action
[*7] brought in connection with any function carried out by the Special
Counsel pursuant to this title or any other provision of law and to initiate and
prosecute on behalf of any party in any such case an appeal of the decision of
any district court of the United States or the United States Claims Court in
such case." n2 As you have indicated, this proposal would permit the Special
Counsel to seek judicial review of final orders or decisions of the Merit
Systems Protection Board, as well as to prosecute appeals of federal court
decisions, arguably even in instances in which he was not a party to the
proceedings before the Board.

n2 This language is taken from the text of S. 1662, a bill reported by the
Senate Committee on Government Affairs on July 21, 1983, to "amend title 5,
United States Code, with respect to the authority of the Special Counsel of the
Merit Systems Protection Board." Although you have advised us that the Special
Counsel has submitted to the Committee an alternative to S. 1662, we believe
that the comments in this memorandum will be equally applicable to the Special
Counsel's alternate proposal.

As you are aware, this Administration, as a policy matter, has generally
[*8] opposed any legislative proposal that would further erode the Attorney
General's litigating authority under 28 U.S.C. €@ 516 & 519. This opposition,
shared by previous Administrations, is grounded in the need for centralized
control of all government litigation. Such control furthers a number of
important policy goals, including the presentation of uniform positions on
important legal issues, the selection of test cases that would produce results
most favorable to governmental interests, more objective handling of cases by
attorneys unaffected by an agency's narrower concerns, and the facilitation of
Presidential supervision over Executive Branch policies implicated in government
litigation. See generally "The Attorney General's Role as Chief Litigator for
the United States," 6 Op. O0.L.C. 47 (1982). Thus, there are numerous policy
grounds on which to oppose a grant of litigating authority to the Special

Counsel.

With respect to the legal considerations relevant to the proposed
legislation, an agency's authority to litigate independently of the Attorney
General in any particular circumstance generally depends on whether such
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authority is vested by statute in the agency. However, [*9] when the agency
asserting such authority is an Executive Branch agency, constitutional issues
arise if Congress has simultaneously vested litigating authority over the case
in either the Attorney General or another Executive Branch officer. Those issues
involve the President's authority to exercise supervisory control over his
subordinates so that he may properly discharge his constitutional obligation to
"take care that the laws be faithfully executed," U.S. Const. art. II, @ 3, and
Congress' potential violation of the constitutional separation of powers by
interfering with the President's exercise of that authority. See Humphrey's
Executor v. United States, 295 U.S. 602 (1935); Myers v. United States, 272 U.S.

52 (1926).

Although the Special Counsel's legislative proposal defines his litigating
authority so broadly as to provide no clear indication of the actual
circumstances in which it could be exercised, we may assume that the Special
Counsel would seek to initiate, or otherwise participate in, litigation in which
both independent and Executive Branch agencies would be defending themselves
against allegations of prohibited employment practices. In such circumstances,
[*10] the litigating authority that would be vested in the Special Counsel
pursuant to his proposal could not be construed constitutionally to place the
President in the untenable position of speaking with two conflicting voices by
both prosecuting and defending the same lawsuit. To permit otherwise would
constitute an abdication by the President of his obligation to execute the laws
faithfully, and would fall short of "that unitary and uniform execution of the
laws which article 2 of the Constitution evidently contemplated in vesting
general executive power in the President alone." Myers v. United States, 272
U.S. at 125. n3 Thus, in litigation challenging the personnel practices of
independent agencies, there would be no constitutional impediment to the Special
Counsel's exercise of statutorily vested litigating authority so long as the
Attorney General or any other duly authorized Executive Branch officer n4 has
not taken a position in the litigation on behalf of the United States that would
be inconsistent with what the Special Counsel seeks to present. “In litigation
involving Executive Branch agencies, the Special Counsel's litigating authority
would necessarily be limited [*11] to the presentation of views which would
not conflict with those presented on behalf of the agency.

n3 See also "Litigation Authority of the Equal Employment Opportunity
Commission in Title VII Suits Against State and Local Governmental Entities," 7

op. 0.L.C. (1983).

n4 Although the Attorney General is the chief legal officer for the United
States, see 28 U.S.C. @@ 516 & 519, there are circumstances in which other
Executive Branch officers, subject to the supervision and control of the
President, are authorized by statute to represent the United States in
litigation. See, e.g., 29 U.S.C. @ 663 (granting the Solicitor of Labor
authority to bring actions under the Occupational Safety and Health Act of 1970,
"subject to the direction and control of the Attorney General"); 49 U.S.C. @
1810(b) (granting the Secretary of Transportation authority to litigate imminent
hazards under the Hazardous Materials Transportation Act, or upon his request
the Attorney General shall do so); 28 U.S.C. @ 2348 (granting certain Executive
Brauch agencies the authority to appear thruugh their own counsel in proceedings
to review orders, although the Attorney General "is responsible for and has
control of the interests of the Government in all court proceedings under the
Act."). See generally Report of the Attorney General's Task Force on Litigating

Authority (Oct. 28, 1982). [*12]

i
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Nor may Congress authorize the Special Counsel to do otherwise. To permit
Congress to do so would vest an essentially executive function, performed by a
subordinate of the President, outside of the President's control, and thereby
undermine the President's authority to control subordinate officers and the
affairs of the Executive Branch. In short, to allow Congress to vest
simultaneously litigating authority over the same case in two or more
subordinates of the President would constitute an unconstitutional interference
by the Legislative Branch with Executive process, a clear violation of the
separation of powers. See Humphrey's Executor v. United States, 295 U.S. at 629;
Myers v. United States, 272 U.S. at 164. n5

n5 An additional impediment to the Special Counsel's exercise of litigating
authority in litigation involving Executive Branch agencies is @ 1-402 of
Executive Order 12146, reprinted in 28 U.S.C. @ 509 note, pursuant to which the
President, in the exercise of his constitutional authority over his
subordinates, has required Executive agencies "whose heads serve at the pleasure
of the President" and which are unable to resolve legal disputes among
themselves to "submit the dispute to the Attorney General prior to proceeding in
any court" (emphasis added). [*13]

III. Authority of the Special Counsel to Submit Legislative Proposals
Directly to Congress

As noted in your submission, the Special Counsel has proposed legislation
authorizing him to submit directly to Congress legislative recommendations that
he "deems necessary to further enhance the ability of the office to perform its
duties." n6 As discussed further below, we believe that such a statutory grant
of authority to an Executive Branch officer, if construed to require concurrent
transmittals that would preclude Presidential review of the proposed legislative
recommendations prior to their submission to Congress, would constitute an
unconstitutional intrusion by the Legislative Branch into the President's
exclusive domain of supervisory authority over subordinate officials in the
performance of their executive functions. n7

né The proposal outlined in S. 1662 contains a concurrent reporting
requirement:

Each year, the Special Counsel shall prepare and submit to the President and,
at the same time, to the appropriate committees of the Congress, a statement
specifying estimates of expenditures and proposed appropriations for the Office
of the Special Counsel for the fiscal year beginning on October 1 of the next
succeeding calendar year after the calendar year in which the statement is
submitted and the 4 fiscal years after that fiscal year.

* % *

Whenever the Special Counsel considers it appropriate to make recommendations
for legislation relating to any function of the Special Counsel provided by this
title in addition to the recommendations for legislation set forth in the latest
annual report submitted pursuant to subsection (m) of [@ 1206], the Special
wounsel shall submit the recommendations to the President and, at the same time,

to each House of Congress.

Section 1206 (m) requires the Special Counsel to submit an annual report to
Congress on his activities, "including the number, types, and disposition of

i
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allegations of prohibited personnel practices filed with it, investigations
conducted by it, and actions initiated by it before the Board, as well as a
description of the recommendations and reports made by it to other agencies
pursuant to this section and the actions taken by the agencies as a result of
the reports or recommendations." In addition, the report "shall include whatever
recommendations for legislation or other action by Congress the Special Counsel

may deem appropriate."

Although the Department, to our knowledge, heretofore has not had occasion to
construe this particular provision, we have construed similar provisions in the
past to avoid impinging on the constitutional prerogatives of the Executive.
See, e.g., Statement of Attorney General Elliot Richardson (June 1973)
(construing 5 U.S.C. @ 2954, which requires Executive agencies to submit to the
House or Senate Committees on Government Operations "any information requested
of it relating to any matter within the jurisdiction of the committee," to grant
to the pertinent committees access to only type of information that
traditionally has been made available to Congress and that is not subject to
valid claims of executive privilege); "Constitutionality of Statute Requiring
Executive Agency to Report Directly to Congress," 6 Op. O0.L.C. 632 (1982)
(construing @ 506(f) of the Tax Equity and Fiscal Responsibility Act of 1982,
Pub. L. No. 97-248, 96 Stat. 324, 677, which requires the Administrator to
transmit certain budget information and legislative recommendations directly to
Congress concurrently with their transmission to the Secretary of
Transportation, the President or OMB, to require that only "final" budget
information and legislative recommendations be sent, i.e., information that has
been reviewed and approved by appropriate senior officials).

Thus, we would construe the Special Counsel's existing authority pursuant to
@ 1206(m) to require him to submit only such information and legislative
recommendations as have been cleared for transmittal by OMB, or other
appropriate reviewing authorities. [*14]

n7 Of course, if such legislation were enacted, we would avoid the
constitutional issue if possible, see United States v. Rumely, 345 U.S. 41, 45
(1956), by construing it as we do @ 1206(m), to authorize the Special Counsel to
submit only "final" recommendations to Congress, i.e., those recommendations
which have been reviewed and approved by appropriate senior officials in the
Executive Branch. See also 6 Op. 0.L.C. 632, supra.

The separation of powers principle is rooted in the Constitution's division
of the Government into three separate Branches and the assignment of specific
functions thereto. Article II vests the whole of the executive power in the
President, charging him, inter alia, to "take Care that the Laws be faithfully
executed." U.S. Const. art. II, @ 3. This means that the President must possess
"exclusive and illimitable power" over his subordinates as they assist him in
discharging his constitutional obligation to execute the laws faithfully,
unencumbered by interference from the coordinate Branches:

The fundamental necessity of maintaining each of the three general departments
of government entirely free from the control or coercive [*15] influence,
direct or indirect, of either of ..ie others, has often been stressed and 1is
hardly open to serious question. So much is implied in the very fact of the
separation of the powers of these departments by the Constitution; and in the
rule which recognizes their essential co-equality. The sound application of a
principle that makes one master in his own house precludes him from imposing
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his control in the House of another who is master there.

Humphrey's Executor v. United States, 295 U.S. at 629-30. Although the rigid
separation of powers standard first articulated in Humphrey's Executor has been
viewed as more flexible in subsequent decisions by the Court, in each subsequent
articulation remains the core concern that the President retain effective
control over all matters within the Executive Branch in order to discharge
properly his constitutional obligation faithfully to execute the laws. In
Buckley v. Valeo, 424 U.S. 1 (1976), the Court recognized that "a hermetic
sealing off of the three branches of Government from one another would preclude
the establishment of a Nation capable of governing itself effectively," but it
emphasized that there was a [*16]) "common ground in the recognition of the
intent of the Framers that the powers of the three great branches of the
National Government be largely separate from one another." 424 U.S. at 120-21.
The Court further declared that it "has not hesitated to enforce the principle
of separation of powers embodied in the Constitution when its application has
proved necessary for the decision of cases or controversies properly before it."
Id. at 123. Most recently, the Court stated in Nixon v. Administrator of General
Services, 433 U.S. 425, 443 (1977), that congressional enactments may not
interfere with the Executive process unless such interference is "justified by
an overriding need to promote objectives within the constitutional authority of
Congress." See generally 6 Op. 0.L.C. 632, supra.

Under the above standards, we believe that to permit Congress to authorize or
require an Executive Branch officer to submit budget information and legislative
recommendations directly to Congress, prior to their being reviewed and cleared
by the President or another appropriate reviewing official, would constitute
precisely the kind of interference in the affairs of one Branch by a [*17])
coordinate Branch which the separation of powers is intended to prevent.

The Special Counsel's proposal would severely impair the President's ability
to perform his constitutional obligation to "recommend to [Congress'])
Consideration such Measures as he shall judge necessary and expedient." U.S.
Const. art. II, @ 3. As the President's subordinate, the Special Counsel is
obligated to make his recommendations to the President, so that the President,
on behalf of the Executive Branch, may judge which are "necessary and
expedient," and thus should not interdict the process by making individual
recommendations directly to Congress. For Congress to require the Special
Counsel to report to it directly without such review would constitute a grave
interference with the President's performance of his constitutional obligation,
as well as "irreparably damage, if not destroy, the normal exchange of views
between agency heads and the President (through OMB) before budget submissions
and legislative recommendations are finally approved." 6 Op. O.L.C. at 641. n8

n8 In addition, such an interdiction regarding budget information would
violate the process through which the President exercises his constitutional
authority to supervise the affairs of the Executive Branch in the performance of
his statutory obligation under 31 U.S.C. @@ 1104 et seq. to transmit an annual
budget to Congress. The President has required all budget submissions to be
reviewed by OMB, and OMB Circular No. A-10 requires that

the confidential nature of agency submissions, requests, recommendations,
supporting materials and similar communications should be maintained, because
these documents are an integral part of the decisionmaking process by which the
President resolves budget issues and develops recommendations to the Congress

i
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. . . . Budgetary materials should not be disclosed in any form prior to
transmittal by the President of the material to which it pertains. The head of
each agency is responsible for preventing premature disclosures of this
budgetary information.

[*18]

By contrast, the Special Counsel has not articulated an "overriding need [of
Congress] to promote objectives within the constitutional authority of
Congress," to justify such a significant intrusion into the Executive process
and the President's ability to supervise and control his subordinates. Nixon v.
Administrator of General Services, 433 U.S. at 443. Presumably, the "need" is a
strong desire on the part of Congress to be able to evaluate the Special
Counsel's performance of his functions and to seek the Special Counsel's
assistance in developing legislation which would enhance his performance of
those functions. However, in view of the fact that such information may be
obtained from the Special Counsel after review by appropriate Executive Branch
officials and be no less valuable to Congress, the "need" can scarcely be
considered "overriding."

Although we not know the precise formulation of this provision in the Special
Counsel's "alternative" proposal, this Office has analyzed similar provisions in
the past and has found that, if construed literally, they would
unconstitutionally infringe the separation of powers. In 1977, the Office
commented on a bill that would establish [*19] Offices of Inspectors General
in various Executive Branch agencies, and require the Inspectors General to
submit certain information directly to Congress without clearance or approval by
appropriate authorities. We stated that the bill would

make the Inspectors General subject to divided and possibly inconsistent
obligations to the executive and legislative branches, in violation of the
doctrine of separation of powers. In particular, the Inspector General's
obligation to keep Congress fully and currently informed, taken with the
mandatory requirement that he provide any additional information or documents
requested by Congress, and the condition that his reports be transmitted to
Congress without executive branch clearance or approval, are inconsistent with
his status as an officer in the executive branch, reporting to and under the
general supervision of the head of the agency. Article II vests that executive
power of the United States in the President. This includes general
administrative control over those executing the laws. See, Myers v. United
States, 272 U.S. 52, 163-164 (1926). The President's power of control extends to
the entire executive branch, and includes [*20] the right to coordinate and
supervise all replies and comments from the executive branch to Congress. See,
Congress Construction Corp. v. United States, 314 F.2d 527, 530 532 (Ct. Cl.

1963) .

"Inspector General Legislation," 1 Op. O0.L.C. 16, 17 (1977). More recently, we
advised that a provision requiring the Federal Aviation Administrator to
transmit certain budget information and legislative recommendations directly to
Congress at the same time that they are transmitted to the Secretary of
Transportation, the President, or OMB would, if construed literally,
unconstitutionally interfere with the Executive process and thereby violate the

separation of powers. See 6 Op. 0.L.C. 632, supra.

As we have concluded in the past, we now conclude that the Special Counsel's
proposal, which would require an Executive Branch officer, the Special
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Counsel, to submit confidential or deliberative information directly to Congress
without providing an opportunity for review by a superior Executive officer,
would interfere unduly with the President's authority to supervise and control
the affairs of the Executive Branch. Such legislation would effectively sever
the Special Counsel [*21] from his superiors within the Executive Branch with
respect to the areas of his responsibility on which he reports, and thereby make
him an "independent agency reporting both to Congress and to the President." We
believe that Congress' perceived "need" to receive legislative recommendations
and other information directly from the Special Counsel without their first
having been reviewed by his superiors within the Executive Branch cannot justify
the infringement of the separation of powers principle that would necessarily
result from such legislation.

Conclusion

In conclusion, we believe that the Department should continue to oppose the
grant of litigating authority to the Special Counsel on policy grounds, and to
raise the constitutional grounds discussed above where appropriate. In addition,
we believe that the submission of legislative recommendations and other
information by the Special Counsel directly to Congress, without prior review by
appropriate Executive Branch officials, would violate the constitutional
separation of powers by interfering with the Executive's ability to supervise
and control his subordinates in the performance of their executive functions.
Accordingly, [*22] we believe that S. 1662, and the Special Counsel's
"alternative" proposal, should be opposed, and that he should be advised that,
as an Executive Branch officer, his direct submissions to Congress are
unauthorized.

Larry L. Simms
Deputy Assistant Attorney General

Office of Legal Counsel
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“LABOR STANDARDS ENFORCEMENT

“In order to assure coordination of administration and con-
sistency of enforcement of the labor standards provisions of
each of the following Acts by the Federal agencies responsi-
ble for the administration thereof, the Secretary of Labor
shall prescribe appropriate standards, regulations, and pro-
cedures, which shall be observed by these agencies, and cause
to be made by the Department of Labor such investigations,
with respect to compliance with and enforcement of such
labor standards, as he deems desirable, namely: (a) The Act
of March 3, 1931 (46 Stat. 1494, ch, 411), as amended ; (b)
the Act of June 13, 1934 (48 Stat. 948, ch. 482); (c) the
Act of August 1, 1892 (27 Stat. 340, ch. 352), as amended;
(d) the Act of June 19, 1912 (37 Stat. 187, ch. 174) as
amended ; (e) the Act of June 3, 1939 (53 Stat. 804, ch. 175),
as amended; (f) the Act of August 13, 1946 (60 Stat. 1040,
ch. 958) ; (g) the Act of May 13, 1946 (60 Stat. 170, ch. 251,
as amended; and (h) the Act of July 15, 1949, ch. 388,
Public Law 171, 81st Congress, first session.”

MUTUAL SECURITY PROGRAM—CUTOFF OF FUNDS FROM
OFFICE OF INSPECTOR GENERAL AND COMPTROLLER

Section 533A(d) of the Mutual Security Act of 1954 added by sec-
tion 401 (h) of the Mutual Security Act of 1959 (73 Stat. 253), which
directs that the expenses of the Office of the Inspector General and
Comptroller with respect to programs under the Mutual Security
Act be charged to the appropriations made to carry out such pro-
grams, provided that all documents, reports, and other materials
relating to the operations and activities of that Office are furnished
upon request to the General Accounting Office, or to any appropriate
congressional committee or duly authorized subcommittee, does not
authorize the funds of the Office of the Inspector General and
Comptroller to be cut off because of the failure of the State Depart-
ment to furnish certain documents relating to that Office to a con-
gressional subcommittee, if the President has issued a certificate
pursuant to section 101(d) of the Mutual Security and Related
Agencies Appropriation Act, 1961 (74 Stat. 778), to the'effect that
he has forbidden the production of those documents and states his
reasons for so doing. A contrary conclusion reached by the Comp-
troller General is incorrect, and, therefore, funds continue to be
available as heretofore for the Office of the Inspector General and
Comptroller.

The proviso in section 533A (d) does not expressly authorize the funds
of the Office of the Inspector General and Comptroller to be cut
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Finally, the construction which the Comptroller General
gives to the proviso of section 533A (d) of the Mutual Secu-
rity Act of 1954, must be rejected because it is inconsistent
with the familiar rule that courts will adopt an interpreta-
tion of a Federal statute which will avoid constitutional
questions rather than one which raises serious constitutional
doubts.’* In my opinion, the interpretation which the Comp-
troller General places upon the proviso does not merely raise
constitutional doubts; interpreted to reach the documents
here involved the proviso is unconstitutional.*

That the papers and documents requested are of a char-
acter long protected by the Executive privilege in the ad-
ministration of our Government can scarcely be denied.
Thus, as you have certified, a number of documents contain
investigative matter from confidential sources some of which
is unsubstantiated, and disclosure of these “would be unfair
to the individuals concerned and tend to impair the ability
of the Executive to conduct effective investigations.”

Here then we have an express certification by the Presi-
dent, personally, in exercise of his long-honored Executive
privilege that disclosure of the papers requested would be
contrary to the public interest. The Comptroller General
in effect says, however, that his construction of the statute
cannot be governed by the consequence that grave constitu-
tional questions may arise because of it. The fallacy of this ,
view is that it imputes an intention to Congress which in fact
Congress attempted to avoid and which as a matter of sound
precedent, courts generally are unwilling to accept. At the
very least to adopt the Comptroller General’s construction
of the proviso raises grave constitutional problems under the
separation-of-powers doctrine.

The congressional power of investigation is, of course,
broad. Nevertheless it has limitations, one of which is based
upon the doctrine of separation of powers inherent in our
Constitution. Speaking for the majority of the Court in

% Spe e.g. United States v. Rumely, 345 U.8. 41, 45; Buttfield v. Stranahan,
192 U.S, 470, 492, '

32 In view of the conclusion reached earlier in this opinion that the construe-
tion given section 533A(d) by the Comptroller General 1s incorreet, there s
no oceasion to consider any problem of severability which may be involved In
the constitutional aspects of the question.
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1ST CASE of Level 1 printed in FULL format.

OPINION OF THE OFFICE OF LEGAL COUNSEL See 6/ 7
AUTHORITY OF THE SPECIAL COUNSEL OF THE MERIT SYSTEMS

PROTECTION BOARD TO LITIGATE AND SUBMIT LEGISLATION TO
CONGRESS

1984 OLC LEXIS 32; 8 Op. O0.L.C. 39
February 22, 1984

NOTICE: THIS OPINION IS A PRELIMINARY VERSION AND HAS NOT
BEEN RELEASED FOR PUBLICATION IN THE PERMANENT VOLUME.

SYLLABUS:
(*1]

Congress may constitutionally authorize the Special Counsel of the Merit
Systems Protection Board to conduct any litigation in which he is interested,
except litigation in which the Special Counsel's position would be adverse to
that taken by the United States in the same litigation. Such opposition would
place the President in the untenable position of speaking with conflicting
voices in the same lawsuit. In addition, because the Special Counsel is an
Executive Branch officer subject to the supervision and control of the
President, a grant by Congress to the Special Counsel of authority to submit
legislative proposals directly to Congress without prior review by the President
would raise serious separation of powers concerns.

ADDRESSEE:
MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY GENERAL, OFFICE OF LEGISLATIVE
AFFATRS

OPINIONBY: SIMMS

OPINION:

This responds to your request for our views regarding the legislative
recommendations of the Special Counsel of the Merit Systems Protection Board to
permit the Special Counsel to "litigate before the courts on its behalf on any
matter in which the Special Counsel has previously been involved," and
empowering the Special Counsel to "submit directly to Congress any legislative
[*2] recommendations that the Special Counsel deems necessary to further
enhance the ability of the office to perform its duties under law." You
indicated in your submission that your Office and the Civil Division are
preparing a letter opposing such a grant of litigating authority to the Special
Counsel. With respect to the Special Counsel's desire to submit legislative
recommendations directly to Congress, you indicated that although you have been
advised that the Office of Management and Budget (OMB) has secured the agreement
of the Special Counsel to conform to the OMB legislative clearance process, you
seek our advice on the question whether Congress constitutionally may authorize
the Special Counsel to submit legislation to Congress directly, without first
securing the approval of OMB, the legislative clearance office for the Executive
Branch.

As discussed further below, we conclude that, as a legal matter, Congress
constitutionally may authorize the Special Counsel to conduct, or otherwise
participate in, any litigation in which he is interested except litigation in
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which he would be taking a position that is adverse to that taken by the United
States in the same litigation; although, [*#3] as you point out, there are
numerous policy reasons for opposing such a grant of authority. In addition, we
conclude that, because the Special Counsel is an Executive Branch officer
subject to the supervision and control of the President, Congress may not grant
him the authority to submit legislative proposals directly to Congress without
prior review and clearance by the President, or other appropriate authority,
without raising serious separation of powers concerns.

I. Special Counsel as an Executive Officer

We will preface our responses to the specific questions raised in your
memorandum by first reviewing the history of the Civil Service Reform Act of
1978, Pub. L. No. 95-454, 92 Sstat. 1111, as it relates to the Special Counsel's
status as an Executive Branch officer, including the concerns raised by the
Department of Justice at the time of the Act's enactment.

The Civil Service Reform Act of 1978 was enacted to update, overhaul and make
more efficient the federal civil service system by: (1) codifying merit system
principles and subjecting employees who commit prohibited personnel practices to
disciplinary action; (2) providing new protections for employees who disclose
illegal [*4] or improper Government conduct; (3) establishing a new
performance appraisal system and a new standard for dismissal based on
unacceptable performance; (4) streamlining the processes for dismissing and
disciplining federal employees; and (5) abolishing the Civil Service Commission
and establishing in its stead the Office of Personnel Management within the
Executive Branch, and an "independent Merit Systems Protection Board and Special
Counsel to adjudicate employee appeals and protect the merit system." S. Rep.
No. 969, 95th Cong., 2d Sess. 2 (1978). See also H.R. Rep. No. 1717, 95th Cong.,
2d Sess. 1 (1978).

The Act established the Merit Systems Protection Board as a bipartisan body
of three members, to be appointed by the President with the consent of the
Senate, and removable "only for inefficiency, of duty, or malfeasance in
office." 5 U.S.C. @@ 1201, 1202. The Board is authorized to hear and adjudicate
all matters within its jurisdiction, to enforce its orders against any federal
agency or employee, to stay certain agency personnel actions, and to conduct
special studies relating to the civil service and other merit systems within the
Executive Branch and to issue reports [#*5] thereon to the President and the
Congress. Id. @ 1205(a). In addition, the Act provided for a Special Counsel to
the Board, to be appointed by the President, with the consent of the Senate, for
a term of five years, and removable by the President "only for inefficiency,
neglect of duty, or malfeasance in office." Id. @ 1204. The Special Counsel's
primary duties under the Act are to receive and investigate allegations of
prohibited personnel practices, to participate in proceedings before the Board
when such participation is warranted, and to submit an annual report to Congress
on his activities, including "whatever recommendations for legislation or other
action by Congress the Special Counsel may deem appropriate." Id. @ 1206.

Although the legislative history of the Act suggests that Congress intended
both the MSPB and the Special Counsel to be independent of Presidential
supervision and control, nl this Department advised both Congress and the
President that the bill which ultimately was enacted contained several
provisions which raised very serious constitutional concerns. Those concerns
focused primarily on the Act's attempt to limit the President's power of
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removal [*6] over the Special Counsel, whom, in view of his primarily
prosecutive functions, this Office determined to be an Executive officer.
Similarly, in the Department's comments to OMB on the enrolled bill, we advised
that Congress could not constitutionally limit the grounds for removal of the
Special Counsel by the President. Thus, this Department has consistently taken
the position, and we believe correctly, that although the Board may function as
a quasi-adjudicative independent body, the Special Counsel is an Executive
officer and as such is subject to the President's supervision and control. See
also "Presidential Appointees -- Removal Power," 2 Op. O.L.C. 120 (1978).

nl See, e.g., S. Rep. No. 969, 95th Cong., 2d Sess. 28-29 (1978).
II. Litigation Authority of the Special Counsel

Under current law, the Special Counsel's litigating authority is limited to
"interven[ing as a matter of right] or otherwise participating in any proceeding
before the Merit Systems Protection Board." 5 U.S.C. @ 1206(i). We understand
from your memorandum that the Special Counsel now seeks to expand this authority
to permit him to "appear as counsel on behalf of any party in any civil action
[*7) brought in connection with any function carried out by the Special
Counsel pursuant to this title or any other provision of law and to initiate and
prosecute on behalf of any party in any such case an appeal of the decision of
any district court of the United States or the United States Claims Court in
such case." n2 As you have indicated, this proposal would permit the Special
Counsel to seek judicial review of final orders or decisions of the Merit
Systems Protection Board, as well as to prosecute appeals of federal court
decisions, arguably even in instances in which he was not a party to the
proceedings before the Board.

n2 This language is taken from the text of S. 1662, a bill reported by the
Senate Committee on Government Affairs on July 21, 1983, to "amend title 5,
United States Code, with respect to the authority of the Special Counsel of the
Merit Systems Protection Board." Although you have advised us that the Special
Counsel has submitted to the Committee an alternative to S. 1662, we believe
that the comments in this memorandum will be equally applicable to the Special
Counsel's alternate proposal.

As you are aware, this Administration, as a policy matter, has generally
[*8] opposed any legislative proposal that would further erode the Attorney
General's litigating authority under 28 U.S.C. @@ 516 & 519. This opposition,
shared by previous Administrations, is grounded in the need for centralized
control of all government litigation. Such control furthers a number of
important policy goals, including the presentation of uniform positions on
important legal issues, the selection of test cases that would produce results
most favorable to governmental interests, more objective handling of cases by
attorneys unaffected by an agency's narrower concerns, and the facilitation of
Presidential supervision over Executive Branch policies implicated in government
litigation. See generally "The Attorney General's Role as Chief Litigator for
the United States," 6 Op. O.L.C. 47 (1982). Thus, there are numerous policy
grounds on which to oppose a grant of litigating authority to the Special
Counsel.

With respect to the legal considerations relevant to the proposed
legislation, an agency's authority to litigate independently of the Attorney
General in any particular circumstance generally depends on whether such
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authority is vested by statute in the agency. However, [*¥9] when the agency
asserting such authority is an Executive Branch agency, constitutional issues
arise if Congress has simultaneously vested litigating authority over the case
in either the Attorney General or another Executive Branch officer. Those issues
involve the President's authority to exercise supervisory control over his
subordinates so that he may properly discharge his constitutional obligation to
"take care that the laws be faithfully executed," U.S. Const. art. II, @ 3, and
Congress' potential violation of the constitutional separation of powers by
interfering with the President's exercise of that authority. See Humphrey's
Executor v. United States, 295 U.S. 602 (1935); Myers v. United States, 272 U.S.
52 (1926).

Although the Special Counsel's legislative proposal defines his litigating
authority so broadly as to provide no clear indication of the actual
circumstances in which it could be exercised, we may assume that the Special
Counsel would seek to initiate, or otherwise participate in, litigation in which
both independent and Executive Branch agencies would be defending themselves
against allegations of prohibited employment practices. In such circumstances,
[*10] the litigating authority that would be vested in the Special Counsel
pursuant to his proposal could not be construed constitutionally to place the
President in the untenable position of speaking with two conflicting voices by
both prosecuting and defending the same lawsuit. To permit otherwise would
constitute an abdication by the President of his obligation to execute the laws
faithfully, and would fall short of "that unitary and uniform execution of the
laws which article 2 of the Constitution evidently contemplated in vesting
general executive power in the President alone." Myers v. United States, 272
U.S. at 125. n3 Thus, in litigation challenging the personnel practices of
independent agencies, there would be no constitutional impediment to the Special
Counsel's exercise of statutorily vested litigating authority so long as the
Attorney General or any other duly authorized Executive Branch officer n4 has
not taken a position in the litigation on behalf of the United States that would
be inconsistent with what the Special Counsel seeks to present. In litigation
involving Executive Branch agencies, the Special Counsel's litigating authority
would necessarily be limited [*11)] to the presentation of views which would
not conflict with those presented on behalf of the agency.

n3 See also "Litigation Authority of the Equal Employment Opportunity
Commission in Title VII Suits Against State and Local Governmental Entities," 7
Op‘ OOL.CC (1983)-

n4 Although the Attorney General is the chief legal officer for the United
States, see 28 U.S.C. @@ 516 & 519, there are circumstances in which other
Executive Branch officers, subject to the supervision and control of the
President, are authorized by statute to represent the United States in
litigation. See, e.g., 29 U.S.C. @ 663 (granting the Solicitor of Labor
authority to bring actions under the Occupational Safety and Health Act of 1970,
"subject to the direction and control of the Attorney General"); 49 U.S.C. @
1810(b) (granting the Secretary of Transportation authority to litigate imminent
hazards under the Hazardous Materials Transportation Act, or upon his request
the Attorney General shall do so); 28 U.S.C. @ 2348 (granting certain Executive
Branch agencies the authority to appear through their own counsel in proceedings
to review orders, although the Attorney General "is responsible for and has
control of the interests of the Government in all court proceedings under the
Act."). See generally Report of the Attorney General's Task Force on Litigating
Authority (Oct. 28, 1982). [*12]
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Nor may Congress authorize the Special Counsel to do otherwise. To permit
Congress to do so would vest an essentially executive function, performed by a
subordinate of the President, outside of the President's control, and thereby
undermine the President's authority to control subordinate officers and the
affairs of the Executive Branch. In short, to allow Congress to vest
simultaneously litigating authority over the same case in two or more
subordinates of the President would constitute an unconstitutional interference
by the Legislative Branch with Executive process, a clear violation of the
separation of powers. See Humphrey's Executor v. United States, 295 U.S. at 629;
Myers v. United States, 272 U.S. at 164. n5

n5 An additional impediment to the Special Counsel's exercise of litigating
authority in litigation involving Executive Branch agencies is @ 1-402 of
Executive Order 12146, reprinted in 28 U.S.C. @ 509 note, pursuant to which the
President, in the exercise of his constitutional authority over his
subordinates, has required Executive agencies "whose heads serve at the pleasure
of the President" and which are unable to resolve legal disputes among
themselves to "submit the dispute to the Attorney General prior to proceeding in
any court" (emphasis added). [*13]

ITII. Authority of the Special Counsel to Submit Legislative Proposals
Directly to Congress

As noted in your submission, the Special Counsel has proposed legislation
authorizing him to submit directly to Congress legislative recommendations that
he "deems necessary to further enhance the ability of the office to perform its
duties." n6 As discussed further below, we believe that such a statutory grant
of authority to an Executive Branch officer, if construed to require concurrent
transmittals that would preclude Presidential review of the proposed legislative
recommendations prior to their submission to Congress, would constitute an
unconstitutional intrusion by the Legislative Branch into the President's
exclusive domain of supervisory authority over subordinate officials in the
performance of their executive functions. n7

né The proposal outlined in S. 1662 contains a concurrent reporting
requirement:

Each year, the Special Counsel shall prepare and submit to the President and,
at the same time, to the appropriate committees of the Congress, a statement
specifying estimates of expenditures and proposed appropriations for the Office
of the Special Counsel for the fiscal year beginning on October 1 of the next
succeeding calendar year after the calendar year in which the statement is
submitted and the 4 fiscal years after that fiscal year.

* * *

Whenever the Special Counsel considers it appropriate to make recommendations
for legislation relating to any function of the Special Counsel provided by this
title in addition to the recommendations for legislation set forth in the latest
annual report submitted pursuant to subsection (m) of [@ 1206], the Special
Counsel shall submit the recommendations to the President and, at the same time,
to each House of Congress.

Section 1206 (m) requires the Special Counsel to submit an annual report to
Congress on his activities, "including the number, types, and disposition of
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allegations of prohibited personnel practices filed with it, investigations
conducted by it, and actions initiated by it before the Board, as well as a
description of the recommendations and reports made by it to other agencies
pursuant to this section and the actions taken by the agencies as a result of
the reports or recommendations." In addition, the report "shall include whatever
recommendations for legislation or other action by Congress the Special Counsel
may deem appropriate."

Although the Department, to our knowledge, heretofore has not had occasion to
construe this particular provision, we have construed similar provisions in the
past to avoid impinging on the constitutional prerogatives of the Executive.
See, e.g., Statement of Attorney General Elliot Richardson (June 1973)
(construing 5 U.S.C. @ 2954, which requires Executive agencies to submit to the
House or Senate Committees on Government Operations "any information requested
of it relating to any matter within the jurisdiction of the committee," to grant
to the pertinent committees access to only type of information that
traditionally has been made available to Congress and that is not subject to
valid claims of executive privilege); "Constitutionality of Statute Requiring
Executive Agency to Report Directly to Congress," 6 Op. O.L.C. 632 (1982)
(construing @ 506(f) of the Tax Equity and Fiscal Responsibility Act of 1982,
Pub. L. No. 97-248, 96 Stat. 324, 677, which requires the Administrator to
transmit certain budget information and legislative recommendations directly to
Congress concurrently with their transmission to the Secretary of
Transportation, the President or OMB, to require that only "final" budget
information and legislative recommendations be sent, i.e., information that has
been reviewed and approved by appropriate senior officials).

Thus, we would construe the Special Counsel's existing authority pursuant to
@ 1206(m) to require him to submit only such information and legislative
recommendations as have been cleared for transmittal by OMB, or other
appropriate reviewing authorities. [*14)]

n7 Of course, if such legislation were enacted, we would avoid the
constitutional issue if possible, see United States v. Rumely, 345 U.S. 41, 45
(1956) , by construing it as we do @ 1206(m), to authorize the Special Counsel to
submit only "final" recommendations to Congress, i.e., those recommendations
which have been reviewed and approved by appropriate senior officials in the
Executive Branch. See also 6 Op. 0.L.C. 632, supra.

The separation of powers principle is rooted in the Constitution's division
of the Government into three separate Branches and the assignment of specific
functions thereto. Article II vests the whole of the executive power in the
President, charging him, inter alia, to "take Care that the Laws be faithfully
executed." U.S. Const. art. II, @ 3. This means that the President must possess
"exclusive and illimitable power" over his subordinates as they assist him in
discharging his constitutional obligation to execute the laws faithfully,
unencumbered by interference from the coordinate Branches:

The fundamental necessity of maintaining each of the three general departments
of government entirely free from the control or coercive [*15] influence,
direct or indirect, of either of the others, has often been stressed and is
hardly open to serious question. So much is implied in the very fact of the
separation of the powers of these departments by the Constitution; and in the
rule which recognizes their essential co-equality. The sound application of a
principle that makes one master in his own house precludes him from imposing
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his control in the House of another who is master there.

Humphrey's Executor v. United States, 295 U.S. at 629-30. Although the rigid
separation of powers standard first articulated in Humphrey's Executor has been
viewed as more flexible in subsequent decisions by the Court, in each subsequent
articulation remains the core concern that the President retain effective
control over all matters within the Executive Branch in order to discharge
properly his constitutional obligation faithfully to execute the laws. In
Buckley v. Valeo, 424 U.S. 1 (1976), the Court recognized that "a hermetic
sealing off of the three branches of Government from one another would preclude
the establishment of a Nation capable of governing itself effectively," but it
emphasized that there was a [*16] "common ground in the recognition of the
intent of the Framers that the powers of the three great branches of the
National Government be largely separate from one another." 424 U.S. at 120-21.
The Court further declared that it "has not hesitated to enforce the principle
of separation of powers embodied in the Constitution when its application has
proved necessary for the decision of cases or controversies properly before it."
Id. at 123. Most recently, the Court stated in Nixon v. Administrator of General
Services, 433 U.S. 425, 443 (1977), that congressional enactments may not
interfere with the Executive process unless such interference is "justified by
an overriding need to promote objectives within the constitutional authority of
Congress." See generally 6 Op. O.L.C. 632, supra.

Under the above standards, we believe that to permit Congress to authorize or
require an Executive Branch officer to submit budget information and legislative
recommendations directly to Congress, prior to their being reviewed and cleared
by the President or another appropriate reviewing official, would constitute
precisely the kind of interference in the affairs of one Branch by a [*17]
coordinate Branch which the separation of powers is intended to prevent.

The Special Counsel's proposal would severely impair the President's ability
to perform his constitutional obligation to "recommend to [Congress']
Consideration such Measures as he shall judge necessary and expedient." U.S.
Const. art. II, @ 3. As the President's subordinate, the Special Counsel is
obligated to make his recommendations to the President, so that the President,
on behalf of the Executive Branch, may judge which are "necessary and
expedient," and thus should not interdict the process by making individual
recommendations directly to Congress. For Congress to require the Special
Counsel to report to it directly without such review would constitute a grave
interference with the President's performance of his constitutional obligation,
as well as "irreparably damage, if not destroy, the normal exchange of views
between agency heads and the President (through OMB) before budget submissions
and legislative recommendations are finally approved." 6 Op. 0.L.C. at 641. n8

n8 In addition, such an interdiction regarding budget information would
violate the process through which the President exercises his constitutional
authority to supervise the affairs of the Executive Branch in the performance of
his statutory obligation under 31 U.S.C. @@ 1104 et seq. to transmit an annual
budget to Congress. The President has required all budget submissions to be
reviewed by OMB, and OMB Circular No. A-10 requires that

the confidential nature of agency submissions, requests, recommendations,
supporting materials and similar communications should be maintained, because
these documents are an integral part of the decisionmaking process by which the
President resolves budget issues and develops recommendations to the Congress
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. « « .« Budgetary materials should not be disclosed in any form prior to
transmittal by the President of the material to which it pertains. The head of
each agency is responsible for preventing premature disclosures of this
budgetary information.

(*18]

By contrast, the Special Counsel has not articulated an "overriding need [of
Congress] to promote objectives within the constitutional authority of
Congress," to justify such a significant intrusion into the Executive process
and the President's ability to supervise and control his subordinates. Nixon v.
Administrator of General Services, 433 U.S. at 443. Presumably, the "need" is a
strong desire on the part of Congress to be able to evaluate the Special
Counsel's performance of his functions and to seek the Special Counsel's
assistance in developing legislation which would enhance his performance of
those functions. However, in view of the fact that such information may be
obtained from the Special Counsel after review by appropriate Executive Branch
officials and be no less valuable to Congress, the "need" can scarcely be
considered "overriding."

Although we not know the precise formulation of this provision in the Special
Counsel's "alternative" proposal, this Office has analyzed similar provisions in
the past and has found that, if construed literally, they would
unconstitutionally infringe the separation of powers. In 1977, the Office
commented on a bill that would establish [*19] Offices of Inspectors General
in various Executive Branch agencies, and require the Inspectors General to
submit certain information directly to Congress without clearance or approval by
appropriate authorities. We stated that the bill would

make the Inspectors General subject to divided and possibly inconsistent
obligations to the executive and legislative branches, in violation of the
doctrine of separation of powers. In particular, the Inspector General's
obligation to keep Congress fully and currently informed, taken with the
mandatory requirement that he provide any additional information or documents
requested by Congress, and the condition that his reports be transmitted to
Congress without executive branch clearance or approval, are inconsistent with
his status as an officer in the executive branch, reporting to and under the
general supervision of the head of the agency. Article II vests that executive
power of the United States in the President. This includes general
administrative control over those executing the laws. See, Myers v. United
States, 272 U.S. 52, 163-164 (1926). The President's power of control extends to
the entire executive branch, and includes [*20] the right to coordinate and
supervise all replies and comments from the executive branch to Congress. See,
Congress Construction Corp. v. United States, 314 F.2d 527, 530 532 (Ct. Cl.
1963) .

"Inspector General Legislation," 1 Op. O.L.C. 16, 17 (1977). More recently, we
advised that a provision requiring the Federal Aviation Administrator to
transmit certain budget information and legislative recommendations directly to
Congress at the same time that they are transmitted to the Secretary of
Transportation, the President, or OMB would, if construed literally,
unconstitutionally interfere with the Executive process and thereby violate the
separation of powers. See 6 Op. O0.L.C. 632, supra.

As we have concluded in the past, we now conclude that the Special Counsel's
proposal, which would require an Executive Branch officer, the Special
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Counsel, to submit confidential or deliberative information directly to Congress
without providing an opportunity for review by a superior Executive officer,
would interfere unduly with the President's authority to supervise and control
the affairs of the Executive Branch. Such legislation would effectively sever
the Special Counsel [*21] from his superiors within the Executive Branch with
respect to the areas of his responsibility on which he reports, and thereby make
him an "independent agency reporting both to Congress and to the President." We
believe that Congress' perceived "need" to receive legislative recommendations
and other information directly from the Special Counsel without their first
having been reviewed by his superiors within the Executive Branch cannot justify
the infringement of the separation of powers principle that would necessarily
result from such legislation.

Conclusion

In conclusion, we believe that the Department should continue to oppose the
grant of litigating authority to the Special Counsel on policy grounds, and to
raise the constitutional grounds discussed above where appropriate. In addition,
we believe that the submission of legislative recommendations and other
information by the Special Counsel directly to Congress, without prior review by
appropriate Executive Branch officials, would violate the constitutional
separation of powers by interfering with the Executive's ability to supervise
and control his subordinates in the performance of their executive functions.
Accordingly, [*22] we believe that S. 1662, and the Special Counsel's
"alternative" proposal, should be opposed, and that he should be advised that,
as an Executive Branch officer, his direct submissions to Congress are
unauthorized.

Larry L. Simms
Deputy Assistant Attorney General

Office of Legal Counsel
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3 5 Is the White House an "executive agency"

2 Did the request come from "seven members of the committee?"

3 Is the information sought "within the jurisdiction of the
committee?

[Maybe. Arguably no.] 5 U.S.C. § 2954 and similar statutes have
been construed narrowly by the executive branch so as not to
impinge upon the constitutional perogatives of the president.

The White House could argue that the information sought is
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REPORTS 5 § 2954

§ Information to committees of Congress on request ™

An Executive agency, on request of the Committee on Government |
Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Opera-
tions' of the Senate, or any five members thereof, shall submit any
information requested of it relating to any matter wi}b.'m the juris-

Derivation:

United States Code
5 U.8.C. 105a

The words “Executive agency" are suh-
stituted for ‘“executive department and section 105
Independent establishment” in view of

diction of the committee.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. £

]

Historical and Revision Notes

Explanatory Notes

363

)

§ 105. | Execut\lce agency

tablishment.

§ 101. Executive departments
The Executive departments are:

The Department of State.

The Department of the Treasury.
The Department of Defense.

The Department of Justice.

The Department of the Interior.
The Department of Agriculture.
The Department of Commerce.
The Department of Labor.

tive Wepartment, a Government

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379.

Reviser's Note. The section is supplied
to avold the necessity for defining “Exec- title.

United States €=31.

Historical and Revision Notes

Library References

The Department of Health and Human Services.
The Department of Housing and Urban Development.

The Department of Transportation.
The Department of Energy.

The Department of Education.

The Department of Veterans Affairs.

(As amended Pub.L. 95-91, Title VII, § T10(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V,
§ 6O08(b), Oct. 17, 1979, 63 Stat. 692; Pub.L. 100-527, § 13(b), Oct. 25, 1988, 102 Stat. 2643.)

[Se v T Ve

HISTORICAL AND STATUTORY NOTES | ;7 /:-m

1988 Amendment

Pub.L. 100-527, § 13(b), included the Depart-
ment of Veterans Affairs.

1979 Amendment

Pub.L. 96-88 substituted “Department of
Health and Human Services” for “Department
of Health, Education, and Welfare” and inserted
“The Departmant of Education.”

1977 Amendment r—‘,wfk_,? P |
Pub.L. 95-81 included the Department of En-

eTRY.

Effective Date of 1988 Amendment
Amendment by Pub.L. 100-527, effective

March 16, 1989, as otherwise provided

except
therein, see section 18 of Pub.L. 100-527, set out
mmmmldmmvw

Revised Statutes and Statutes at Large
May 20, 1928, ch. 901, § X, 45 Stat. 006.

the definition of “Executive agency" in

;"",,.-Jj..\é Mu"j

utive agency™ each time it is used in

C.J.8. United States § 31.

17 Crofhirly tao” q

or the purpose of this title, “Executive agency” means an Execu-
atien, and an independent es-

14

§ 103. Government corporation®
For the purpose of this title—

(1) “Government corporat s o
controlled by the Government of the United States; and
(2) “Government controlled corporation”

corporat
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 378.

§ 104. independent establishment

For the purpose of this title, “independent establishment” means—
(1) an establishment in the executive branch (other th_an. the
United States Postal Service or the Postal I?ate Commission)
which is not an Executive department, military dep?.rtment.
Government corporation, or part thereof, or part of an indepen-
dent establishment; and
(2) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379: Pub.L. 91-375, § 6(c)(2),
Aug. 12, 1970, 84 Stat. 775. g;.gr;--l,; maee

jon"” means a corporation owned or

does not include a

jon owned by the Government of the United States.

Cnelh g mert]
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Constitutionality of Statute Requiring Executive Agency to
Report Directly to Congress

Statute requiring the Administrator of the Federal Aviation Administration (FAA) to transmit con-
currently to Congress any budget information and legislative recommendations that are transmit-
ted to the Secretary of Transportation, the Office of Management and Budget (OMB), and the
President, would, if interpreted strictly, on its face violate the constitutional principle of separation
of powers.

Separation of powers requires that the President have ultimate control over subordinate officials who
perform purely executive functions, which includes the right to supervise and review the work of
such officials; this principle. coupled with the constitutional protection afforded the deliberative
process within the Executive Branch, creates an area of executive prerogative that may not be
invaded by a coordinate branch of government absent a very compelling and specific need.

Disclosure to Congress of unreviewed recommendations by subordinates within the Executive
Branch would disrupt the normal interchange between agency heads and the President in connec-
tion with the decisionmaking process, and interfere with the President’s ability to supervise the
actions of his subordinate officials while this process is going on, thus adversely affecting the
President’s ability to carry out his responsibilities.

Because there appears to be no specific or compelling congressional need for the information at issue
in this case, the concurrent reporting requirement can and should be construed so as to avoid
constitutional infirmity, by allowing the FAA Administrator to provide Congress with budget data
and legislative comments only after they have been approved by the Administrator’s superiors in
the Executive Branch, including, where appropriate, the President and OMB.

November 5, 1982

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
DEPARTMENT OF TRANSPORTATION

This responds to your request for the advice of this Office regarding your
implementation of § 506(f) of the Tax Equity and Fiscal Responsibility Act of
1982, Pub. L. No. 97-248, 96 Stat. 324, 677 (1982), which requires the
Administrator of the Federal Aviation Administration (Administrator) to transmit
certain budget information and legislative recommendations directly to Congress
at the same time that they are transmitted to the Secretary of Transportation
(Secretary), the President, or the Office of Management and Budget (OMB).
Specifically, you have expressed concern that this provision may conflict with the
principle of separation of powers under the Constitution. In response to your
request, we have reviewed the relevant statutory provisions, case law concerning
separation of powers, the Constitution itself and the history of its development,
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and prior opinions of this Office on this general subject. On the basis of this
review, we have concluded that, if interpreted strictly, the statutory provision
would, on its face, violate the separation of powers which is central to the
structure of the United States Constitution.

As discussed in Section I1 of this opinion, several clearly established principles
of the separation of powers doctrine apply to the question raised by the concurrent
reporting provision. The separation of powers requires that the President have
ultimate control over subordinate officials who perform purely executive func-
tions and assist him in the performance of his constitutional responsibilities. This
power includes the right to supervise and review the work of such subordinate
officials, including reports issued either to the public or to Congress. This
supervisory control is reinforced by the constitutional protection afforded to the
deliberative process within the Executive Branch. These principles combine to
create an area of executive prerogative that may not be invaded by a coordinate
branch of government absent a very compelling and specific need.

As detailed in Section III, a requirement that subordinate officials within the
Executive Branch submit reports directly to Congress, without any prior review
by their superiors, would greatly impair the right of the President to exercise his
constitutionally based right to control the Executive Branch. This interference
contrasts with the relatively nonspecific request for information embodied in
§ 506(f). In balancing Congress’ limited apparent need for direct reports against
the President’s right to control subordinates within the Executive Branch, it
seems clear that § 506(f) would be unconstitutional if it were construed to require
the Administrator to report to Congress without prior review by his superiors.

In Section IV, we consider how § 506(f) might be interpreted so as to avoid this
constitutional problem. In brief, we conclude that in order to harmonize the
statute with the requirements of the Constitution, the Administrator should
provide to Congress only budget information and legislative comments that have
been approved by the Administrator’s superiors, including, where appropnalc
the President, OMB, and the Secretary.

1. Background

The Airport and Airway Improvement Act of 1982 (AAIA) was enacted as
Title V of the Tax Equity and Fiscal Responsibility Act of 1982. Pub. L. No.
97-248, 96 Stat. 324, 677 (1982). The AAIA generally authorizes an extension
of, and enacts certain changes to, the Federal Airport Aid Program. In addition,
§ 506(f) provides:

(f) TRANSMITTAL OF BUDGET ESTIMATES.—Whenever
the Administrator of the Federal Aviation Administration submits
or transmits any budget estimate, budget request, supplemental
budget estimate, or other budget information, legislative recom-
mendation, or comment on legislation to the Secretary, the Presi-
dent of the United States, or to the Office of Management and
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Budget pertaining to funds authorized in subsection (a) or (b) of
this section, it shall concurrently transmit a copy thereof to the
Speaker of the House of Representatives, the Committees on
Public Works and Transportation and Appropriations of the House
of Representatives, the President of the Senate, and the Commit-
tees on Commerce, Science, and Transportation and Appropria-
tions of the Senate.

In essence, this provision purports to direct the Administrator to report
concurrently to Congress any budget data or legislative comments that are
transmitted to the President, the Secretary, or OMB. By the terms of § 506(f),
this requirement applies to budget information or legislative comments *‘pertain-
ing to funds authorized in subsection (a) or (b) of this section . . . .”" Subsections
(a) and (b) authorize funding for acquiring or establishing and improving air
navigation facilities and for establishing demonstration projects in connection

- with certain research and development activities. In addition, § 504(b) requires

the Administrator to prepare and submit to Congress “‘a national airways system
plan” and directs that the preparation be **subject to the requirements of section
506(f). . . "

Given this statutory language, it is arguable that the Administrator is required
to submit the specified reports, information, and comments directly to Congress
prior to any review or approval by the President, the Secretary, or OMB. If the
statute were read to impose such a requirement, the Administrator would be
severed from his superiors in the Executive Branch with respect to these matters
and would, in effect, become an independent agency reporting to both Congress
and the President. In addition, the internal deliberative process within the
Executive Branch would be tapped by an information pipeline running directly to
a coordinate branch of government. These possibilities raise serious separation of
powers issues, which are discussed below.

II. Applicable Separation of Powers Principles

Article II, § 1 of the United States Constitution begins with the statement that
“[t]he executive Power shall be vested in a President of the United States of
America.” Article II, § 3 requires the President to “take Care that the Laws be
faithfully executed . . .,”” and also requires the President to “‘recommend to
[Congress'] Consideration such Measures as he shall judge necessary and expe-
dient. . . .”" These constitutional provisions, taken together, impose certain
fundamental duties upon the President and grant the power to direct the Executive
Branch to carry out those duties.

In order to execute the laws adopted by Congress, the President must have the
assistance of subordinate officials who will carry out his policies and implement
his instructions with respect to the execution of law. The Supreme Court has,
from its earliest decisions, consistently recognized this basic principle. For
example, in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 164 (1803), Chief
Justice Marshall stated:
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By the Constitution of the United States, the president is
invested with certain important political powers, in the exercise of
which he is to use his own discretion, and is accountable only to
his country in his political character, and to his own conscience.
To aid him in the performance of these duties, he is authorized to
appoint certain officers, who act by his authority, and in con- 1l
formity with his orders. In such cases, their acts are his acts; and
whatever opinion may be entertained of the manner in which
executive discretion may be used, still there exists, and can exist,
no power to control that discretion.

—nprer

-4 |
—» R 2

Although it is clear that the Constitution does not contemplate “‘a complete
division of authority between the three branches,” Nixon v. Administrator of
General Services, 433 U.S. 425, 443 (1977), each branch retains certain core
prerogatives upon which the other branches may not transgress. See Buckley v.
Valeo, 424 U.S. 1 (1976). In Buckley, the Court recognized that *‘a hermetic
sealing off of the three branches of Government from one another would preclude
the establishment of a Nation capable of governing itself effectively,” but it
emphasized that there was a “‘common ground in the recognition of the intent of
the Framers that the powers of the three great branches of the National Govern-
ment be largely separate from one another”” 424 U.S. at 120-21. The Court
declared that it “‘has not hesitated to enforce the principle of separation of powers
embodied in the Constitution when its application has proved necessary for the
decision of cases or controversies properly before it.” 424 U.S. at 123.

The extent of the President’s right to control subordinate officers was specifi- |
cally considered by the Supreme Court in a trilogy of cases involving the |
President’s power to remove federal officials. In Myers v. United States, 272 U.S. i
52 (1926), the Court ruled unconstitutional a statute that limited the President’s f

{
I

power to remove certain postmasters, and it declared, in dictum, that the repealed

Tenure of Office Act had been unconstitutional as well.! In reaching this con-

clusion, the Court considered a number of factors, including the constitutional i
debates, previous congressional practice, and the relationship between the power !
to appoint and the power to remove. In addition, the Court expressly based its
decision on the conclusion that “Article II grants to the President the executive
power of the Government, i.e., the general administrative control of those i
executing the laws, including the power of appointment and removal of executive :
officers—a conclusion confirmed by his obligation to take care that the laws be f
faithfully executed. . . .’ 272 U.S. at 163—-64. The Court based this conclusion
on the following analysis of the President’s control over subordinate officials:

! The Tenure of Office Act, 14 Stat. 430 (1867), had provided that all officers appointed by and with the consent of
the Senate should hold their offices until their successors had been appointed and approved, and that certain heads of
departments, including the Secretary of War, should hold their offices during the term of the President who
appointed them. subject to removal by consent of the Senate. This Act was the principal basis for the articles of
impeachment filed against President Andrew Johnson after he dismissed his Secretary of War without the consent of
the Senate.

635



The ordinary duties of officers prescribed by statute come under
the general administrative control of the President by virtue of the
general grant to him of the executive power, and he may properly
supervise and guide their construction of the statutes under which
they act in order to secure that unitary and uniform execution of
the laws which Article II of the Constitution evidently con-
templated in vesting general executive power in the President
alone. Laws are often passed with specific provision for the
adoption of regulations by a department or bureau head to make
the law workable and effective. The ability and judgment man-
ifested by the official thus empowered, as well as his energy and
stimulation of his subordinates, are subjects which the President
must consider and supervise in his administrative control. Find-
ing such officers to be negligent and inefficient, the President
should have the power to remove them.

272 U.S. at 135.

The Court confirmed this view of the President’s power over his subordinates
within the Executive Branch in Humphrey's Executor v. United States, 295 U.S.
602 (1935). In that case, the Court ruled that Congress could, consistent with the
Constitution, immunize a Commissioner of the Federal Trade Commission
(FTC) from removal by the President at his pleasure. The Court reasoned that the
FTC could not “‘be characterized as an arm or eye of the executive. Its duties are
performed without executive leave and, in the contemplation of the statute, must
be free from executive control.” 295 U.S. at 628, Myers was distinguished on the
ground that **[t]he actual decision in the Myers case finds support in the theory
that such an officer is merely one of the units in the executive department and,
hence, inherently subject to the exclusive and illimitable power of removal by the
Chief Executive, whose subordinate and aid he is.”” 295 U.S. at 627. The Court
emphasized that within the Executive Branch, the President retained the right to
direct the actions of his subordinates free from interference by another branch:

The fundamental necessity of maintaining each of the three
general departments of government entirely free from the control
or coercive influence, direct or indirect, of either of the others, has
often been stressed and is hardly open to serious question. So
much is implied in the very fact of the separation of the powers of
these departments by the Constitution; and in the rule which
recognizes their essential co-equality. The sound application of a
principle that makes one master in his own house precludes him
from imposing his control in the house of another who i$ master
there.

295 U.S. at 629-30. Thus, by narrowing Myers to cover only subordinates of the
President within the Executive Branch, the Court linked the removal power even
more clearly to the right of the President to control purely executive officials.

636

re:
B
C
Tt
Cco

35
sh.

€Xc

an

for
pre
Wi

of!

int
tio
Su
Ex
thr
rec

41%
this
bra




This principle was reaffirmed in Wiener v. United States, 357 U.S. 349 (1958).
In that case, the Court held that the President did not have a constitutional right to
remove a member of the War Claims Commission. The Court ruled that the
Commission was essentially judicial in nature and that it was intended by
Congress to operate entirely free of the President’s control. 357 U.S. at 355-56.
The Court expressly linked the right of removal with the right of the President to
control a particular official:

If, as one must take for granted, the War Claims Act precluded the
President from influencing the Commission in passing on a par-
ticular claim, a fortiori must it be inferred that Congress did not
wish to have hang over the Commission the Damocles” sword of
removal by the President for no reason other than that he preferred
to have on that Commission men of his own choosing.

357 U.S. at 356. The Court thus emphasized that Humphrey's Executor **drew a
sharp line of cleavage between officials who were part of the Executive establish-
ment and were thus removable by virtue of the President’s constitutional
powers,” and those who were members of an independent body required to
exercise its judgment without hindrance from the Executive. 357 U.S. at 353.

These three cases clearly establish the President’s right to control the actions
and duties of his subordinates within the Executive Branch. Myers explicitly set
forth the President’s right to control as one of the bases for establishing the
presidential right to discharge subordinate officials. Humphrey's Executor and
Wiener, while limiting the President’s removal power, reinforced the link be-
tween the President’s right to control and his right to remove Executive Branch
officials.

The President’s right to control the execution of the laws free from undue
interference from coordinate branches of government is supported by ar addi-
tional line of authority. In United States v. Nixon, 418 U.S. 683 (1974), the
Supreme Court confirmed that the Constitution protects the integrity of the
Executive Branch decisionmaking process from interference by another branch
through demands for information about the Executive’s deliberations. The Court
recognized

the valid need for protection of communications between high
Government officials and those who advise and assist them in the
performance of their manifold duties; the importance of this
confidentiality is too plain to require further discussion. Human
experience teaches that those who expect public dissemination of
their remarks may well temper candor with a concern for ap-
pearances and for their own interests to the detriment of the
decisionmaking process.

418 U.S. at 705 (footnote omitted). The Court specifically acknowledged that
this right of confidentiality **can be said to derive from the supremacy of each
branch within its own assigned area of constitutional duties. Certain powers and
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privileges flow from the nature of enumerated powers; the protection of the
confidentiality of Presidential communications has similar constitutional under-
pinnings.” 418 U.S. at 705-06 (footnote omitted). The Court further noted that
this protection *‘is fundamental to the operation of Government and inextricably
rooted in the separation of powers under the Constitution.” 418 U.S. at 708
(footnote omitted).

This decision gives further content to the principle that the constitutional
separation of powers requires the President to have effective control over the
decisionmaking process within the Executive Branch. The constitutional pre-
rogative recognized by the Court connects the President’s constitutional respon-
sibility to take care that the laws be faithfully executed with the practical need for
confidentiality in Executive Branch deliberations. The Court has unmistakably
declared that the powers necessary to the implementation of the President’s
authority over the Executive Branch cannot be abridged absent a compelling and
specific need asserted by another branch.?

The D.C. Circuit has explicitly recognized the right of the President to protect
himself from unwarranted intrusions by Congress into the domain of protected
decisionmaking activity. In Senate Select Committee on Presidential Campaign
Activities v. Nixon, 498 F.2d 725 (D.C. Cir. 1974) (en banc), the court ruled that
the President was not required to produce to Congress certain transcripts of White
House conversations. The court decided that the general presumption in favor of
the confidentiality of executive deliberations could be overcome *“only by a
strong showing of need by another institution of government—a showing that the
responsibilities of that institution cannot responsibly be fulfilled without access
to records of the President’s deliberations. . . "’ 498 F.2d at 730. The court found
that the general oversight need of Congress in this instance was not sufficient to
meet the court’s requirement that the information be **demonstrably critical to the
responsible fulfillment of the Committee’s functions.” 498 F.2d at 731.

The decisions and the long practical history concerning the right of the
President to protect his control over the Executive Branch are based on the
fundamental principle that the President’s relationship with his subordinates must
be free from certain types of interference from the coordinate branches of
government in order to permit the President effectively to carry out his constitu-
tionally assigned responsibilities. The executive power resides in the President,

? Although the Nixon case dealt with communications between the President and White House advisors, it seems
clear that the principles enunciated therein extend at least to other important decisionmakers within the Executive
Branch. See United States v. American Telephone & Telegraph Co., 567 F.2d 121 (D.C. Cir. 1977). The Nixon
Court specifically referred not simply to the President but to “*high government officials and those who advise and
assistthem. . . " 418 U.S. at 705. Furthermore, as the Supreme Court recognized in Barr v. Matteo, 360 U S. 564
(1959), where it extended the privilege against libel suits involving official utterances to executive officials below
Cabinet rank:

We do not think that the principle announced in Vilas can properly be restricted to executive
officers of cabinet rank, and in fact it never has been so restricted by the lower federal courts. The
privilege is not a badge or emolument of exalted office, but an expression of a policy designed to aid
in the effective functioning of government. The complexities and magnitude of governmental
activity have become so great that there must of necessity be a delegation and redelegation of
authority as to many functions, and we cannot say that these functions become less important simply
because they are exercised by officers of lower rank in the executive hierarchy.

360 U.S. at 572-73 (footnotes omitted).
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and he is obligated to “‘take care that the laws are faithfully executed.” In order to
fulfill these responsibilities, the President must be able to rely upon the faithful
service of subordinate officials. To the extent that Congress or the courts interfere
with the President’s right to control or receive effective service from his subordi-
nates within the Executive Branch, those other branches limit the ability of the
President to perform his constitutional function. Therefore, only the most
compelling and specifically supported needs will justify any interference with the
President’s power within the Executive Branch.

III. Application of Separation of Powers Principles to § 506(f)

In this instance, the potential impact of § 506(f) on the Executive Branch is
significant and adverse. On the other hand, the provision does not reflect any
particularized congressional need for specific factual information. Under these
circumstances, as described more fully below, the constitutionally based need to
protect the executive process from a non-compelling intrusion by Congress
suggests that the statutory provision should be very narrowly construed so as not
to offend separation of powers principles.

A. Interference with the Executive Process

There is no doubt that the Administrator is a purely executive official who
serves at the pleasure of the President and is subject to the President’s control.
The FAA, as a division of the Department of Transportation, is indisputably an
executive agency. The Administrator is appointed by the President with the
advice and consent of the Senate, and he serves at the pleasure of the President.
49 U.S.C. § 1652(e)(1). The Administrator reports directly to the Secretary of
Transportation, who reports in turn to the President. 49 U.S.C. § 1652(e)(3).
Since the Administrator is a purely executive official subject to the direct control
of the President, under the principles set forth above, the Administrator must be
responsible to the Secretary, and ultimately to the President, and the Admin-
istrator’s superiors have the right to supervise and approve the Administrator’s
work.

The concurrent reporting provision could be construed to interfere greatly with
the President’s right to supervise the Administrator’s action. The provision could
be read to require the Administrator to submit any budget information or
legislative comments directly to Congress prior to any approval or even review by
the Administrator’s superiors, including the Secretary and the President. If the
provision were interpreted in that manner, the Administrator would be effectively
severed from his superiors in the Executive Branch with respect to these areas of
his responsibility. On these vital budget and legislative matters, the Admin-
istrator would become, in effect, an independent agency reporting both to
Congress and to the President. This concurrent responsibility is entirely incon-
sistent with the separation of powers principles set forth above and with the
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corollary right of the President to control his subordinates within the Executive
Branch.

The practical effect of a broad interpretation of § 506(f) would severely impair
the President’s ability to carry out his constitutionally assigned responsibilities.
The President’s responsibility to take care that the laws are faithfully executed
includes the responsibility imposed by the Budget and Accounting Act to present
aunified national budget to Congress. See 31 U.S.C. § 1. Inorder to implement
this statutory responsibility, the President has established a budget development
and review process through OMB, which is a part of the Executive Office of the
President. The President through OMB requires that

the confidential nature of agency submissions, requests, recom-
mendations, supporting materials and similar communications
should be maintained, since these documents are an integral part
of the decisionmaking process by which the President resolves
budget issues and develops recommendations to the Con-
gress. . . . Budgetary material should not be disclosed in any
form prior to transmittal by the President of the material to which
it pertains. The head of each agency is responsible for preventing
premature disclosures of this budgetary information.

OMB Circular No. A-10 (Nov. 12, 1976) at 2. Thus, the Executive has explicitly
determined that disclosure of unreviewed recommendations by subordinates
within the Executive Branch would adversely affect the President’s ability to
carry out his responsibilities.’

Moreover, the President has an explicit constitutional obligation to “‘recom-
mend to [Congress’] Consideration such Measures as he shall judge necessary
and expedient. . . .’ Article II, § 3. The Administrator is responsible for making
recommendations to the President concerning such legislative action so that the
President may review them and determine which measures “‘he shall judge
necessary and expedient.” /d. Congress seeks to interdict this process by requir-
ing immediate reporting of such legislative recommendations prior to the Presi-
dent’s review or approval. Thus, although the Constitution gives to the President
the right to present legislative recommendations on behalf of the Executive
Branch, Congress, by this concurrent reporting provision, purports to require a
subordinate executive official to present legislative recommendations of his own.
Such a provision clearly transgresses upon the President’s constitutionally desig-
nated role.

Thus, the concurrent reporting provision presents a constitutional problem
that transcends the issue of executive privilege.* The issue here concerns not just

* Although Congress has enacted concurrent reporting provisions with respect to certain independent agencies,
we are unaware that it has ever imposed a concurrent reporting requirement upon a purely executive agency that is
under the President’s direct supervision and control. See 7 U.S.C. § 4a(h)(1) (Commodity Futures Trading
Commission); 15 U.S.C. § 2076(k)(1) (Consumer Product Safety Commission); 31 U.S.C. § 11(j) (Interstate
Commerce Commission).

* The provision would present a more classic executive privilege problem if it required production of recommen-
dations and deliberative documents after the final budget decisions had already been made and transmitted to
Congress by the President. That type of statute would present constitutional problems, but they would be of a
different character tharr the ones presented by § 506(f).
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protection of the deliberative process once a final decision has already been
made, but rather protection of the President’s ability to supervise the actions of his
subordinate officials while the decisionmaking process is still going on. Because
§ 506(f) might be read to require a presidential subordinate to report both to
Congress and his superiors within the Executive Branch, it intrudes deeply into
the President’s constitutional prerogative. Indeed, as thus construed, it would
interdict and therefore irreparably damage, if not destroy, the normal exchange of
views between agency heads and the President (through OMB) before budget
submissions are finally approved. A potential result is that the Administrator
might be cut out of the process and made into a figurehead with the budget work
assigned to someone not subject to the constraints of § 506(f).

This Office has previously considered, and found constitutionally defective,
legislative proposals that impose concurrent reporting requirements upon ex-
ecutive officials. For example, this Office has published an opinion concerning a
proposal that an inspector general be required to report information directly to
Congress, without review or approval by the head of the particular agency
involved. Inspector General Legislation, 1 Op. O.L.C. 16 (1977).° In that
opinion, this Office determined that the “President’s power of control extends to
the entire executive branch, and includes the right to coordinate and supervise all
replies and comments from the executive branch to Congress.”” Id. at 17. The
opinion stated that the requirement to provide information directly to Congress
without Executive Branch clearance was *‘inconsistent with [the Inspector Gen-
eral’s] status as an officer in the executive branch, reporting to and under the
general supervision of the head of the agency.”” Id. In conclusion, the opinion set
forth the following principle:

Reports of problems encountered and suggestions for remedial
legislation may be required of the agencies in question, but those
reports must come to Congress from the statutory head of the
agency, who must reserve the power of supervision over the
contents of these reports.

Id. at 18.
B. Congressional Need for § 506(f)

In the face of this significant interference with the President’s right to control
his subordinates, there does not appear from the legislation or its history a strong
comparable Legislative Branch interest. Congress has not expressed a specific
need for § 506, either in the statute itself or in the legislative history. One can
only infer that Congress adopted the provision in order to obtain more informa-
tion to assist it in carrying out its review of the budget. There is no indication that
Congress could not obtain similar information to aid its deliberations from other
sources or by other means that would be less intrusive upon the Executive
Branch. Certainly there is no indication that the material *‘is demonstrably

* See also Proposals Regarding an Independent Attorney General, 1 O.L.C. 75 (1977).
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critical to the responsible fulfillment of the Committee’s functions.” See Senate
Select Committee on Presidential Campaign Activities v. Nixon, 498 F.2d at 731.

Moreover, the concurrent reporting provision is a blanket requirement that
applies to all budget information and legislative comments. The provision is
sweeping and indiscriminate in its demand for information from the Executive
Branch. This type of requirement is inconsistent with the Constitution’s *“spirit of
dynamic compromise’’ with respect to disputes between coordinate branches of
government. See United States v. American Telephone & Telegraph Co., 567
F2d 121, 127 (D.C. Cir. 1977). That case involved a Justice Department suit to
block a congressional subpoena of third-party materials on the ground that
production would pose a threat to national security. In resolving the clash
between the Executive and Legislative Branches, the Court insisted on further
efforts by the two branches to reach a compromise arrangement and emphasized

that

the resolution of conflict between the coordinate branches in these
situations must be regarded as an opportunity for a constructive
modus vivendi, which positively promotes the functioning of our
system. The Constitution contemplates such accommodation.
Negotiation between the two branches should thus be viewed as a
dynamic process affirmatively furthering the constitutitonal
scheme.

567 E.2d at 130. By enacting a blanket statutory mechanism that would require
automatic submission to Congress of preliminary and not fully developed Ex-
ecutive Branch positions, Congress has ignored this common sense construction
of constitutional principles. Congress’ need is much less significant than would
be the case if Congress had made a specific, well-defined request for materials
that were necessary for it to fulfill a vital legislative function. Congress may still
make such a specific request, and it needs no statute to do so. Congress ang its
committees frequently obtain information in this manner from the Executive
Branch when, in the view of the Executive Branch, the provision of such
information will not have an unacceptable impact on the deliberative process.

On balance, if the concurrent reporting provision were construed to require
immediate transmission to Congress of the Administrator’s budget and legislative
recommendations, it would violate the constitutionally prescribed separation of
powers. The potential interference with the President’s constitutional duty to
supervise the actions of his subordinates would be substantial, while there does
not appear to be any congressional need of comparable magnitude for the
information. Therefore, the provision must be construed in a manner consistent
with the separation of powers required under the Constitution.

IV. Implementation of § 506(f)

In implementing § 506(f), the Administrator must act in accordance with the
constitutional principles set forth above. Therefore, § 506(f) must be carried out
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in a manner that will permit the Secretary and, as necessary, the President or

o OMB to review the Administrator’s reports prior to their submission to Congress.
PRl Broadly worded statutes that could be interpreted in such a way as to create a
gu &5 conflict with the separation of powers have, in the past, been interpreted very
ans® narrowly so as not to impinge upon the constitutional prerogatives of the H
- Executive Branch. For example, Congress has enacted a provision that on its face i
Pt requires any executive agency to submit to the Government Operations Commit- {1
e tees of the House or Senate “*any information requested of it relating to any matter :
y. »’ within the jurisdiction of the committee.”” 5 U.S.C. § 2954. This-provision, ™
gt however, has been narrowly interpreted by the Executive Braneh to grant to the
ol 4 pertinent committees access to only the type of informatio,nﬁ)at has traditionally \
g 0 been made available to Congress and that is not :?bﬁcct to valid claims of \/
§ et executive privilege. Statement of Attorney General Elliot Richardson, June
r"’ ‘gg 1973. Attorney General Rogers adopted a similar approach in response to a /%% i"v'ug
- provision of the Mutual Security Act of 1954 in order to avoid a construction of fe thie)

b the statute that would require production of documents presumptively protected

rﬂ by executive privilege. See 41 Op. Att’y Gen. 507, 525 (1960). This practice is,

— of course, consistent with the familiar rule that courts will adopt an interpretation
;/q of a statute that will avoid constitutional questions. See, e.g., United States v.

Rumely, 345 U.S. 41, 45 (1953).

MZ In this instance, we have concluded that § 506(f) can and should be construed
to be consistent with the Constitution by interpreting the budget information and

\/C/ legislative comments that the Administrator is required to produce to Congress to

0 include only ““final”” information and comments. In other words, until budget

information, legislative comments, or any other material required to be transmit-
ted to Congress is reviewed and approved by the appropriate senior officials, the
material should be regarded as tentative, rather than final, conclusions of the
Administrator. The information or comments would not become final until the
appropriate review process was complete, at which time the Administrator,
pursuant to § 506(f), would transmit the final information or comments to both
the Secretary and Congress.

- '.:-J—u_u'—-"..'...__._‘._'.--'- .

V. Conclusion

In conclusion, we believe that § 506(f) is constitutional only if interpreted to
permit the Secretary and the President to review the Administrator’s reports prior
to the time that they are submitted to Congress. We recommend that the Admin-
istrator carry out his responsibilities under § 506 in accordance with this consti-
tutional requirement.

THEODORE B. OLSON
Assistant Attorney General
Office of Legal Counsel
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Constitutionality of Statute Requiring Executive Agency to
Report Directly to Congress

Statute requiring the Administrator of the Federal Aviation Administration (FAA) to transmit con-
currently to Congress any budget information and legislative recommendations that are transmit-
ted to the Secretary of Transportation, the Office of Management and Budget (OMB), and the
President, would, if interpreted strictly, on its face violate the constitutional principle of separation
of powers.

Separation of powers requires that the President have ultimate control over subordinate officials who
perform purely executive functions, which includes the right to supervise and review the work of
such officials; this principle, coupled with the constitutional protection afforded the deliberative
process within the Executive Branch, creates an area of executive prerogative that may not be
invaded by a coordinate branch of government absent a very compelling and specific need.

Disclosure to Congress of unreviewed recommendations by subordinates within the Executive
Branch would disrupt the normal interchange between agency heads and the President in connec-
tion with the decisionmaking process, and interfere with the President’s ability to supervise the
actions of his subordinate officials while this process is going on, thus adversely affecting the
President’s ability to carry out his responsibilities.

Because there appears to be no specific or compelling congressional need for the information at issue
in this case, the concurrent reporting requirement can and should be construed so as to avoid
constitutional infirmity, by allowing the FAA Administrator to provide Congress with budget data
and legislative comments only after they have been approved by the Administrator’s superiors in
the Executive Branch, including, where appropriate, the President and OMB.

November 5 , 1982

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
DEPARTMENT OF TRANSPORTATION

This responds to your request for the advice of this Office regarding your
implementation of § 506(f) of the Tax Equity and Fiscal Responsibility Act of
1982, Pub. L. No. 97-248, 96 Stat. 324, 677 (1982), which requires the
Administrator of the Federal Aviation Administration (Administrator) to transmit
certain budget information and legislative recommendations directly to Congress
at the same time that they are transmitted to the Secretary of Transportation
(Secretary), the President, or the Office of Management and Budget (OMB).
Specifically, you have expressed concern that this provision may conflict with the
principle of separation of powers under the Constitution. In response to your
request, we have reviewed the relevant statutory provisions, case law concerning
separation of powers, the Constitution itself and the history of its development,
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and prior opinions of this Office on this general subject. On the basis of this
review, we have concluded that, if interpreted strictly, the statutory provision
would, on its face, violate the separation of powers which is central to the
structure of the United States Constitution.
As discussed in Section II of this opinion, several clearly established principles
. of the separation of powers doctrine apply to the question raised by the concurrent
/ALY reporting provision. The separation of powers requires that the President have
ultimate control over subordinate officials who perform purely executive func-

(¢ 4 tions and assist him in the performance of his constitutional responsibilities. This

@ _ { r)r power includes the right to supervise and review the work of such subordinate

gar o transmit con- < \g,gu officials, including reports issued either to the public or to Congress. This
g arc fransmit- supervisory control is reinforced by the constitutional protection afforded to the
S ¢ MB1. and the deliberative process within the Executive Branch. These principles combine to

g i 4 separafion . . . ‘
x create an area of executive prerogative that may not be invaded by a coordinate

branch of government absent a very compelling and specific need.
-‘“'“l[:h, As detailed in Section III, a requirement that subordinate officials within the
#c dcliberative Executive Branch submit reports directly to Congress, without any prior review
s mav ol be by their superiors, would greatly impair the right of the President to exercise his

_'”' P constitutionally based right to control the Executive Branch. This interference
B W 2 [ rccutive contrasts with the relatively nonspecific request for information embodied in
Mewkt i connce § 506(f). In balancing Congress’ limited apparent need for direct reports against

w mpervine the
#louung the

the President’s right to control subordinates within the Executive Branch, it
seems clear that § 506(f) would be unconstitutional if it were construed to require
B the Administrator to report to Congress without prior review by his superiors.
®nwaond In Section IV, we consider how § 506(f) might be interpreted so as to avoid this
8 tuiyt data constitutional problem. In brief, we conclude that in order to harmonize the
S statute with the requirements of the Constitution, the Administrator should
) ’ provide to Congress only budget information and legislative comments that have
¢ o " been approved by the Administrator’s superiors, including, where appropriate,
the President, OMB, and the Secretary. '

i3, 1982

8
' I. Background

The Airport and Airway Improvement Act of 1982 (AAIA) was enacted as i
Title V of the Tax Equity and Fiscal Responsibility Act of 1982. Pub. L. No.
07-248, 96 Stat. 324, 677 (1982). The AAIA generally authorizes an extension
of, and enacts certain changes to, the Federal Airport Aid Program. In addition,
§ 506(f) provides:

() TRANSMITTAL OF BUDGET ESTIMATES.—Whenever
the Administrator of the Federal Aviation Administration submits
or transmits any budget estimate, budget request, supplemental
budget estimate, or other budget information, legislative recom-
mendation, or comment on legislation to the Secretary, the Presi-
dent of the United States, or to the Office of Management and

s P e
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Budget pertaining to funds authorized in subsection (a) or (b) of
this section, it shall concurrently transmit a copy thereof to the
Speaker of the House of Representatives, the Committees on
Public Works and Transportation and Appropriations of the House
of Representatives, the President of the Senate, and the Commit-
tees on Commerce, Science, and Transportation and Appropria-
tions of the Senate.

In essence, this provision purports to direct the Administrator to report
concurrently to Congress any budget data or legislative comments that are
transmitted to the President, the Secretary, or OMB. By the terms of § 506(f),
this requirement applies to budget information or legislative comments *‘pertain-
ing to funds authorized in subsection (a) or (b) of this section . . . .’ Subsections
(a) and (b) authorize funding for acquiring or establishing and improving air

~ navigation facilities and for establishing demonstration projects in connection
with certain research and development activities. In addition, § 504(h) requires
the Administrator to prepare and submit to Congress “‘a national airways system
plan™ and directs that the preparation be *‘subject to the requirements of section
506(f). . . .”
/' Given this statutory language, it is arguable that the Administrator is required
to submit the specified reports, information, and comments directly to Congress
prior to any review or approval by the President, the Secretary, or OMB. If the
statute were read to impose such a requirement, the Administrator would be
severed from his superiors in the Executive Branch with respect to these matters
and would, in effect, become an independent agency reporting to both Congress
and the President. In addition, the internal deliberative process within the
Executive Branch would be tapped by an information pipeline running directly to
a coordinate branch of government. These possibilities raise serious separation of
powers issues, which are discussed below. i

II. Applicable Separation of Powers Principles

Article I1, § 1 of the United States Constitution begins with the statement that
“[t]he executive Power shall be vested in a President of the United States of
America.” Article II, § 3 requires the President to “‘take Care that the Laws be

faithfully executed . . .,” and also requires the President to “‘recommend to
[Congress’] Consideration such Measures as he shall judge necessary and expe-
dient. . . " These constitutional provisions, taken together, impose certain

fundamental duties upon the President and grant the power to direct the Executive
Branch to carry out those duties.

In order to execute the laws adopted by Congress, the President must have the
assistance of subordinate officials who will carry out his policies and implement
his instructions with respect to the execution of law. The Supreme Court has,
from its earliest decisions, consistently recognized this basic principle. For
example, in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 164 (1803), Chief
Justice Marshall stated:
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By the Constitution of the United States, the president is
invested with certain important political powers, in the exercise of
which he is to use his own discretion, and is accountable only to
his country in his political character, and to his own conscience.
To aid him in the performance of these duties, he is authorized to
appoint certain officers, who act by his authority, and in con-
formity with his orders. In such cases, their acts are his acts; and
whatever opinion may be entertained of the manner in which
executive discretion may be used, still there exists, and can exist,
no power to control that discretion.

Although it is clear that the Constitution does not contemplate “‘a complete
division of authority between the three branches,” Nixon v. Administrator of
General Services, 433 U.S. 425, 443 (1977), each branch retains certain core
prerogatives upon which the other branches may not transgress. See Buckley v.
Valeo, 424 U.S. 1 (1976). In Buckley, the Court recognized that ““a hermetic
sealing off of the three branches of Government from one another would preclude
the establishment of a Nation capable of governing itself effectively,” but it
emphasized that there was a ““‘common ground in the recognition of the intent of
the Framers that the powers of the three great branches of the National Govern-
ment be largely separate from one another.” 424 U.S. at 120-21. The Court
declared that it “*has not hesitated to enforce the principle of separation of powers
embodied in the Constitution when its application has proved necessary for the
decision of cases or controversies properly before it.”” 424 U.S. at 123.

The extent of the President’s right to control subordinate officers was specifi-
cally considered by the Supreme Court in a trilogy of cases involving the
President’s power to remove federal officials. In Myers v. United States, 272 U.S.
52 (1926), the Court ruled unconstitutional a statute that limited the President’s
power to remove certain postmasters, and it declared, in dictum, that the repealed
Tenure of Office Act had been unconstitutional as well.! In reaching this con-
clusion, the Court considered a number of factors, including the constitutional
debates, previous congressional practice, and the relationship between the power
to appoint and the power to remove. In addition, the Court expressly based its
decision on the conclusion that “*Article II grants to the President the executive
power of the Government, i.e., the general administrative control of those
executing the laws, including the power of appointment and removal of executive
officers—a conclusion confirmed by his obligation to take care that the laws be
faithfully executed. . . .” 272 U.S. at 163-64. The Court based this conclusion
on the following analysis of the President’s control over subordinate officials:

! The Tenure of Office Act, 14 Stat. 430 (1867), had provided that all officers appointed by and with the consent of
the Senate should hold their offices until their successors had been appointed and approved, and that certain heads of
departments, including the Secretary of War, should hold their offices during the term of the President who
appointed them, subject to removal by consent of the Senate. This Act was the principal basis for the articles of
impeachment filed against President Andrew Johnson after he dismissed his Secretary of War without the consent of
the Senate.
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The ordinary duties of officers prescribed by statute come under
the general administrative control of the President by virtue of the
general grant to him of the executive power, and he may properly
supervise and guide their construction of the statutes under which
they act in order to secure that unitary and uniform execution of
the laws which Article II of the Constitution evidently con-
templated in vesting general executive power in the President
alone. Laws are often passed with specific provision for the
adoption of regulations by a department or bureau head to make
the law workable and effective. The ability and judgment man-
ifested by the official thus empowered, as well as his energy and
stimulation of his subordinates, are subjects which the President
must consider and supervise in his administrative control. Find-
ing such officers to be negligent and inefficient, the President
should have the power to remove them.

272 U.S. at 135.

The Court confirmed this view of the President’s power over his subordinates
within the Executive Branch in Humphrey's Executor v. United States, 295 U.S.
602 (1935). In that case, the Court ruled that Congress could, consistent with the
Constitution, immunize a Commissioner of the Federal Trade Commission
(FTC) from removal by the President at his pleasure. The Court reasoned that the
FTC could not **be characterized as an arm or eye of the executive. Its duties are
performed without executive leave and, in the contemplation of the statute, must
be free from executive control.” 295 U.S. at 628. Myers was distinguished on the
ground that *“[t]he actual decision in the Myers case finds support in the theory
that such an officer is merely one of the units in the executive department and,
hence, inherently subject to the exclusive and illimitable power of removal by the
Chief Executive, whose subordinate and aid he is.”” 295 U.S. at 627. The Court
emphasized that within the Executive Branch, the President retained the right to
direct the actions of his subordinates free from interference by another branch:

The fundamental necessity of maintaining each of the three
general departments of government entirely free from the control
or coercive influence, direct or indirect, of either of the others, has
often been stressed and is hardly open to serious question. So
much is implied in the very fact of the separation of the powers of
these departments by the Constitution; and in the rule which
recognizes their essential co-equality. The sound application of a
principle that makes one master in his own house precludes him
from imposing his control in the house of another who is master
there. :

295 U.S. at 629-30. Thus, by narrowing Myers to cover only subordinates of the
President within the Executive Branch, the Court linked the removal power even
more clearly to the right of the President to control purely executive officials.
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This principle was reaffirmed in Wiener v. United States, 357 U.S. 349 (1958).
In that case, the Court held that the President did not have a constitutional right to
remove a member of the War Claims Commission. The Court ruled that the
Commission was essentially judicial in nature and that it was intended by
Congress to operate entirely free of the President’s control. 357 U.S. at 355-56.
The Court expressly linked the right of removal with the right of the President to
control a particular official:

If, as one must take for granted, the War Claims Act precluded the
President from influencing the Commission in passing on a par-
ticular claim, a fortiori must it be inferred that Congress did not
wish to have hang over the Commission the Damocles’ sword of
removal by the President for no reason other than that he preferred
to have on that Commission men of his own choosing.

357 U.S. at 356. The Court thus emphasized that Humphrey's Executor **drew a
sharp line of cleavage between officials who were part of the Executive establish-
ment and were thus removable by virtue of the President’s constitutional
powers,” and those who were members of an independent body required to
exercise its judgment without hindrance from the Executive. 357 U.S. at 353.

These three cases clearly establish the President’s right to control the actions
and duties of his subordinates within the Executive Branch. Myers explicitly set
forth the President’s right to control as one of the bases for establishing the
presidential right to discharge subordinate officials. Humphrey's Executor and
Wiener, while limiting the President’s removal power, reinforced the link be-
tween the President’s right to control and his right to remove Executive Branch
officials.

The President’s right to control the execution of the laws free from undue
interference from coordinate branches of government is supported by an addi-
tional line of authority. In United States v. Nixon, 418 U.S. 683 (1974),sthe
Supreme Court confirmed that the Constitution protects the integrity of the
Executive Branch decisionmaking process from interference by another branch
through demands for information about the Executive’s deliberations. The Court
recognized

the valid need for protection of communications between high
Government officials and those who advise and assist them in the
performance of their manifold duties; the importance of this
confidentiality is too plain to require further discussion. Human
experience teaches that those who expect public dissemination of
their remarks may well temper candor with a concern for ap-
pearances and for their own interests to the detriment of the
decisionmaking process. ,

418 U.S. at 705 (footnote omitted). The Court specifically acknowledged that
this right of confidentiality ‘“‘can be said to derive from the supremacy of each
branch within its own assigned area of constitutional duties. Certain powers and
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privileges flow from the nature of enumerated powers; the protection of the
confidentiality of Presidential communications has similar constitutional under-
pinnings.” 418 U.S. at 705-06 (footnote omitted). The Court further noted that
this protection *‘is fundamental to the operation of Government and inextricably
rooted in the separation of powers under the Constitution.” 418 U.S. at 708
(footnote omitted).

This decision gives further content to the principle that the constitutional
separation of powers requires the President to have effective control over the
decisionmaking process within the Executive Branch. The constitutional pre-
rogative recognized by the Court connects the President’s constitutional respon-
sibility to take care that the laws be faithfully executed with the practical need for
confidentiality in Executive Branch deliberations. The Court has unmistakably
declared that the powers necessary to the implementation of the President’s
authority over the Executive Branch cannot be abridged absent a compelling and
specific need asserted by another branch.?

The D.C. Circuit has explicitly recognized the right of the President to protect
himself from unwarranted intrusions by Congress into the domain of protected
decisionmaking activity. In Senate Select Committee on Presidential Campaign
Activities v. Nixon, 498 E2d 725 (D.C. Cir. 1974) (en banc), the court ruled that
the President was not required to produce to Congress certain transcripts of White
House conversations. The court decided that the general presumption in favor of
the confidentiality of executive deliberations could be overcome ‘“‘only by a
strong showing of need by another institution of government—a showing that the
responsibilities of that institution cannot responsibly be fulfilled without access
to records of the President’s deliberations. . . . 498 F.2d at 730. The court found
that the general oversight need of Congress in this instance was not sufficient to
meet the court’s requirement that the information be *“demonstrably critical to the
responsible fulfillment of the Committee’s functions.” 498 F.2d at 731.

The decisions and the long practical history concerning the right of the
President to protect his control over the Executive Branch are based on the
fundamental principle that the President’s relationship with his subordinates must
be free from certain types of interference from the coordinate branches of
government in order to permit the President effectively to carry out his constitu-
tionally assigned responsibilities. The executive power resides in the President,

* Although the Nixon case dealt with communications between the President and White House advisors, it seems
clear that the principles enunciated therein extend at least to other important decisionmakers within the Executive
Branch. See United States v. American Telephone & Telegraph Co., 567 F.2d 121 (D.C. Cir. 1977). The Nixon
Court specifically referred not simply to the President but to **high government officials and those who advise and
assistthem. . . " 418 U.S. at 705. Furthermore, as the Supreme Court recognized in Barr v. Matteo, 360 U.5. 564
(1959), where it extended the privilege against libel suits involving official utterances to executive officials below
Cabinet rank:

We do not think that the principle announced in Vilas can properly be restricted to executive
officers of cabinet rank, and in fact it never has been so restricted by the lower federal courts. The
privilege is not a badge or emolument of exalted office, but an expression of a policy designed to aid
in the effective functioning of government. The complexities and magnitude of governmental
activity have become so great that there must of necessity be a delegation and redelegation of
authority as to many functions, and we cannot say that these functions become less important simply
because they are exercised by officers of lower rank in the executive hierarchy.

360 U.S. at 572-73 (footnotes omitted).

638

and he
fulfill

servic
with tl
nates

Presid
compc
Presid

Int
signifi
partic
circun
protec

sugge
to off.

A. Int.

The
serves
The E
execul
advice
49 U.
Transj
Since
of the
respoi
istrato
work.

The
the Pr:
be re:
legislc
the Ac
provis
severe
his re
istratc
Congr
sistent



AEZTIITI Tl ETEETW ‘

44 4 4 48

&3

and he is obligated to *‘take care that the laws are faithfully executed.” In order to
fulfill these responsibilities, the President must be able to rely upon the faithful
service of subordinate officials. To the extent that Congress or the courts interfere
with the President’s right to control or receive effective service from his subordi-
nates within the Executive Branch, those other branches limit the ability of the
President to perform his constitutional function. Therefore, only the most
compelling and specifically supported needs will justify any interference with the
President’s power within the Executive Branch.

III. Application of Separation of Powers Principles to § 506(f)

In this instance, the potential impact of § 506(f) on the Executive Branch is
significant and adverse. On the other hand, the provision does not reflect any
particularized congressional need for specific factual information. Under these
circumstances, as described more fully below, the constitutionally based need to
protect the executive process from a non-compelling intrusion by Congress
suggests that the statutory provision should be very narrowly construed so as not
to offend separation of powers principles.

A. Interference with the Executive Process

There is no doubt that the Administrator is a purely executive official who
serves at the pleasure of the President and is subject to the President’s control.
The FAA, as a division of the Department of Transportation, is indisputably an
executive agency. The Administrator is appointed by the President with the
advice and consent of the Senate, and he serves at the pleasure of the President.
49 U.S.C. § 1652(e)(1). The Administrator reports directly to the Secretary of
Transportation, who reports in turn to the President. 49 U.S.C. § 1652(e)(3).
Since the Administrator is a purely executive official subject to the direct control
of the President, under the principles set forth above, the Administrator must be
responsible to the Secretary, and ultimately to the President, and the Admin-
istrator’s superiors have the right to supervise and approve the Administrator’s
work.

The concurrent reporting provision could be construed to interfere greatly with
the President’s right to supervise the Administrator’s action. The provision could
be read to require the Administrator to submit any budget information or
legislative comments directly to Congress prior to any approval or even review by
the Administrator’s superiors, including the Secretary and the President. If the
provision were interpreted in that manner, the Administrator would be effectively
severed from his superiors in the Executive Branch with respect to these areas of
his responsibility. On these vital budget and legislative matters, the Admin-
istrator would become, in effect, an independent agency reporting both to
Congress and to the President. This concurrent responsibility is entirely incon-
sistent with the separation of powers principles set forth above and with the
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corollary right of the President to control his subordinates within the Executive
Branch.

The practical effect of a broad interpretation of § 506(f) would severely impair
the President’s ability to carry out his constitutionally assigned responsibilities.
The President’s responsibility to take care that the laws are faithfully executed
includes the responsibility imposed by the Budget and Accounting Act to present
aunified national budget to Congress. See 31 U.S.C. § 11. Inorder to implement
this statutory responsibility, the President has established a budget development
and review process through OMB, which is a part of the Executive Office of the
President. The President through OMB requires that

the confidential nature of agency submissions, requests, recom-
mendations, supporting materials and similar communications
should be maintained, since these documents are an integral part
of the decisionmaking process by which the President resolves
budget issues and develops recommendations to the Con-
gress. . . . Budgetary material should not be disclosed in any
form prior to transmittal by the President of the material to which
it pertains. The head of each agency is responsible for preventing
premature disclosures of this budgetary information.

OMB Circular No. A-10 (Nov. 12, 1976) at 2. Thus, the Executive has explicitly
determined that disclosure of unreviewed recommendations by subordinates
within the Executive Branch would adversely affect the President’s ability to
carry out his responsibilities.”

Moreover, the President has an explicit constitutional obligation to “‘recom-
mend to [Congress’| Consideration such Measures as he shall judge necessary
and expedient. . . " ArticleII, § 3. The Administrator is responsible for making
recommendations to the President concerning such legislative action so that the
President may review them and determine which measures “‘he shall judge
necessary and expedient.” Id. Congress seeks to interdict this process by requir-
ing immediate reporting of such legislative recommendations prior to the Presi-
dent’s review or approval. Thus, although the Constitution gives to the President
the right to present legislative recommendations on behalf of the Executive
Branch, Congress, by this concurrent reporting provision, purports to require a
subordinate executive official to present legislative recommendations of his own.
Such a provision clearly transgresses upon the President’s constitutionally desig-
nated role.

Thus, the concurrent reporting provision presents a constitutional problem
that transcends the issue of executive privilege.* The issue here concerns not just

! Although Congress has enacted concurrent reporting provisions with respect to certain independent agencies,
we are unaware that it has ever imposed a concurrent reporting requirement upon a purely executive agency that is
under the President’s direct supervision and control. See 7 U.S.C. § 4a(h)(1) (Commodity Futures Trading
Commission); 15 U.S.C. § 2076(k)(1) (Consumer Product Safety Commission); 31 U.S.C. § 11(j) (Interstate
Commerce Commission).

* The provision would present a more classic executive privilege problem if it required production of recommen-
dations and deliberative documents after the final budget decisions had already been made and transmitted to
Congress by the President. That type of statute would present constitutional problems, but they would be of a
different character tham the ones presented by § 506(f).
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protection of the deliberative process once a final decision has already been
made, but rather protection of the President’s ability to supervise the actions of his
subordinate officials while the decisionmaking process is still going on. Because
§ 506(f) might be read to require a presidential subordinate to report both to
Congress and his superiors within the Executive Branch, it intrudes deeply into
the President’s constitutional prerogative. Indeed, as thus construed, it would
interdict and therefore irreparably damage, if not destroy, the normal exchange of
views between agency heads and the President (through OMB) before budget
submissions are finally approved. A potential result is that the Administrator
might be cut out of the process and made into a figurehead with the budget work
assigned to someone not subject to the constraints of § 506(f).

This Office has previously considered, and found constitutionally defective,
legislative proposals that impose concurrent reporting requirements upon ex-
ecutive officials. For example, this Office has published an opinion concerning a
proposal that an inspector general be required to report information directly to
Congress, without review or approval by the head of the particular agency
involved. Inspector General Legislation, 1 Op. O.L.C. 16 (1977).° In that
opinion, this Office determined that the *‘President’s power of control extends to
the entire executive branch, and includes the right to coordinate and supervise all
replies and comments from the executive branch to Congress.” Id. at 17. The
opinion stated that the requirement to provide information directly to Congress
without Executive Branch clearance was *‘inconsistent with [the Inspector Gen-
eral’s] status as an officer in the executive branch, reporting to and under the
general supervision of the head of the agency.” Id. In conclusion, the opinion set
forth the following principle:

Reports of problems encountered and suggestions for remedial
legislation may be required of the agencies in question, but those
reports must come to Congress from the statutory head of the
agency, who must reserve the power of supervision over the
contents of these reports.

Id. at 18.
B. Congressional Need for § 506(f)

In the face of this significant interference with the President’s right to control
his subordinates, there does not appear from the legislation or its history a strong
comparable Legislative Branch interest. Congress has not expressed a specific
need for § 506, either in the statute itself or in the legislative history. One can
only infer that Congress adopted the provision in order to obtain more informa-
tion to assist it in carrying out its review of the budget. There is no indication that
Congress could not obtain similar information to aid its deliberations from other
sources or by other means that would be less intrusive upon the Executive
Branch. Certainly there is no indication that the material “‘is demonstrably

5 See also Proposals Regarding an Independent Attorney General, 1 O.L.C. 75 (1977).
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critical to the responsible fulfillment of the Committee’s functions.” See Senate
Select Committee on Presidential Campaign Activities v. Nixon, 498 F.2d at 731.

Moreover, the concurrent reporting provision is a blanket requirement that
applies to all budget information and legislative comments. The provision is
sweeping and indiscriminate in its demand for information from the Executive
Branch. This type of requirement is inconsistent with the Constitution’s **spirit of
dynamic compromise”’ with respect to disputes between coordinate branches of
government. See United States v. American Telephone & Telegraph Co., 567
F.2d 121, 127 (D.C. Cir. 1977). That case involved a Justice Department suit to
block a congressional subpoena of third-party materials on the ground that
production would pose a threat to national security. In resolving the clash
between the Executive and Legislative Branches, the Court insisted on further
efforts by the two branches to reach a compromise arrangement and emphasized
that

the resolution of conflict between the coordinate branches in these
situations must be regarded as an opportunity for a constructive
modus vivendi, which positively promotes the functioning of our
system. The Constitution contemplates such accommodation.
Negotiation between the two branches should thus be viewed as a
dynamic process affirmatively furthering the constitutitonal
scheme.

567 E.2d at 130. By enacting a blanket statutory mechanism that would require
automatic submission to Congress of preliminary and not fully developed Ex-
ecutive Branch positions, Congress has ignored this common sense construction
of constitutional principles. Congress’ need is much less significant than would
be the case if Congress had made a specific, well-defined request for materials
that were necessary for it to fulfill a vital legislative function. Congress may still
make such a specific request, and it needs no statute to do so. Congress and its
committees frequently obtain information in this manner from the Executive
Branch when, in the view of the Executive Branch, the provision of such
information will not have an unacceptable impact on the deliberative process.

On balance, if the concurrent reporting provision were construed to require
immediate transmission to Congress of the Administrator’s budget and legislative
recommendations, it would violate the constitutionally prescribed separation of
powers. The potential interference with the President’s constitutional duty to
supervise the actions of his subordinates would be substantial, while there does
not appear to be any congressional need of comparable magnitude for the
information. Therefore, the provision must be construed in a manner consistent
with the separation of powers required under the Constitution.

IV. Implementation of § 506(f)

In implementing § 506(f), the Administrator must act in accordance with the
constitutional principles set forth above. Therefore, /§,596(ﬁ must be carried out
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in a manner that will permit the Secretary and, as necessary, the President or
OMB to review the Administrator’s reports prior to their submission to Congress.

Broadly worded statutes that could be interpreted in such a way as to create a
conflict with the separation of powers have, in the past, been interpreted very
narrowly so as not to impinge upon the constitutional prerogatives of the
Executive Branch. For example, Congress has enacted a provision that on its face
requires any executive agency to submit to the Government Operations Commit-
tees of the House or Senate **any information requested of it relating to any matter
within the jurisdiction of the committee.” 5 U.S.C. § 2954. This provision,
however, has been narrowly interpreted by the Executive Branch to grani:l‘g) the

pertinent committees access to only the type of information that has trz_i_di_tiunally :

been made available to Cong;g,s.gil-.anﬁ"th"a'ﬁﬂombjcci to valid claims of
executive privilege. Statement of Attorniéy_Gerieral Elliot Richardson, June
1973. Attorney General Rogers_adepted a similar approach in response to a
provision of the Mutual Security Act of 1954 in order to avoid a construction of
the statute that would require production-of documents presumptively protected
by executive privilege. Sag41 Op. Att’y Gen. 507, 525 (1960). This practice is,
of course, consistent with the-familiar rulethat courts will adopt an interpretation
of a statute that will avoid constitutional questions. See, e.g., United States v.
Rumely, 345 U.S. 41, 45 (1953).

In this instance, we have concluded that § 506(f) can and should be construed
to be consistent with the Constitution by interpreting the budget information and
legislative comments that the Administrator is required to produce to Congress to
include only ““final” information and comments. In other words, until budget
information, legislative comments, or any other material required to be transmit-
ted to Congress is reviewed and approved by the appropriate senior officials, the
material should be regarded as tentative, rather than final, conclusions of the
Administrator. The information or comments would not become final until the
appropriate review process was complete, at which time the Administrator,
pursuant to § 506(f), would transmit the final information or comments to both
the Secretary and Congress.

V. Conclusion

In conclusion, we believe that § 506(f) is constitutional only if interpreted to
permit the Secretary and the President to review the Administrator’s reports prior
to the time that they are submitted to Congress. We recommend that the Admin-
istrator carry out his responsibilities under § 506 in accordance with this consti-
tutional requirement.

THEODORE B. OLSON
Assistant Attorney General
Office of Legal Counsel
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Information to committees of Congress on request ™

An Executive agency, on request of the Committee on Government
Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Opera-
tions' of the Senate, or any five members thereof, shall submit any
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§ 105. Execuxe agency

tive Wepartment, a Government co
tablishment.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379.
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to avold the necessity for defining “Exec- title.

Library References
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§ 101, Executive departments
The Executive departments are:

The Department of State.

The Department of the Treasury.

The Department of Defense.

The Department of Justice.

The Department of the Interior.

The Department of Agriculture.

The Department of Commerce.

The Department of Labor.

The Department of Health and Human Services.

The Department of Housing and Urban Development.

The Department of Transportation.

The Department of Energy.

The Department of Education.

The Department of Veterans Affairs.
As amended Pub.L. 95-81, Title VII, § T10{a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V,
| 608(b), Oct. 17, 1979, 93 Stat 692; Pub.L. 100-627, § 13(b), Oct. 25, 1988, 102 Stat. 2643)
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1988 Amendment
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1979 Amendment Effective Date of 1988 Amendment
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f Health, Education, and Welfare” and inserted  aa a note under section 201 of Title 38, Veterans'
The Departmant of Education.” Benefits.
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Derlvatlon: United States Code Revised Statutes and Statutes at Large
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§ 103. Government corporation®
For the purpose of this title— . .
(1) “Government corporation” means a corporation owned ¢,
controlled by the Government of the United States; and .
(2) “Government controlled corporation” .dl’?i‘ﬁ not include 2
corporation owned by the Government of the United States.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 378. Cnelhug ot

Independent establishment
For the purpose of this title, “independent establishment” means—

(1) an establishment in the executive branch (other th.an.lhe
United States Postal Service or the Postal Rate Commission)
which is not an Executive department, military department,
Government corporation, or part thereof, or part of an indepen-
dent establishment; and

(2) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pub.L. 91-375, § 6(c)(2),
Aug. 12, 1970, 84 Stat. 775. L g moie |
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Messrs, Chairmen and Members of the Subcommittees:

I am pleased to have the opportunity to appear before
these Subcommittees today to discuss with you an area of
the law that bears directly on the vitality of our democratic
system, Freedom of Information is basic to the democratic
process. It must rema8in viable if a government of the
people is to exist in practice as well as descriptiom.

Let me stress at the outset my commitment to the goal of
implementing the public's '"right to know' to the greatest
extent consistent with good government.

I.

The term "government secrecy" -- the title of these
hearings =-=- has a kind of foreboding resonance. Nothing
would be so alien to our form of government as pervasive
secrecy, for people canmnot govern themselves if they cannot
know the actions of their government. Yet it is elementary
that the welfare of the nation and that of its citizens may
require that some information be kept in confidence.

For example, there is some information and material
within the federal government which ﬁust be given only very
limited dissemination because it relates directly to the

maintenance of our national defense and the successful
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conduct of our foreign relations. The vital right of
privacy requires that personal information accumulated in the

extensive repositories of the federal government under income

tax reporting laws, census reporting laws, government investi-

gations and other official activities be protected from
disclosure,

Similarly, a citizen must be able in confidence to
complain to his government and provide information about
matters that concern him, Confidential treatment must also
be afforded to the decision-making process so that officials
can give full, frank and disinterested advice to their
superiors on policy matters without the fear that they will
be exposed to public criticism. Furthermore, officials
within the government cannot operate effectively if the
internal instructions that guide them in dealing with
official business and arriving at decisionsare public
knowledge or if the investigative files they compile are
disclosed. The objective, of course, is not to keep secret
the final decisions or supporting rationale-~the ultimate
resolution should be subject te full public debate, Instead,
the aim is to maintain the confidentiality of the process
that leads to sound resolutions where the process cannot

otherwise operate.
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The tension between these exigent interests that I have
just outlined and the vital interest in a fully informed
citizenry in our democratic society is unavoidable, Secrecy
is thus a paradox. It is a threat as well as a necessary
incident to democratic government. As the parent Committee
of one of the Subcommittees holding these hearings today
said in reporting on the bill that culminated in the Freedom
of Information Act, it is not "an easy task to balance the
opposing interests, but it is not an impossible one either
« « « » Success lies in providing a workable formula which
encompasses, balances, and protects all interests, yet
places emphasis on the fullest responsible disclosure."

S. Rep., No, 813, 89th Cong., lst Sess. at 3.

In this continuing endeavor, I have been asked to
discuss three major areas that bear directly on freedom of
information: (1) the Freedom df Information Act which
governs the disclosure of information to the public and
its proposed amendment, S. 1142 introduced by Senator
Muskie; (2) the need to withhold certain information from
the congréssional testimony process, or on occasion from

Congress, the furnishing of which would be contrary to the

public interest (referred to as Executive privilege);

@oos

(3) the classification system designed to protect information
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essential to our national security, S, 1520 introduced
by Senator Roth and the concepts underlying those provisions
in the proposed federal criminal code (8. 1400) that provide
a basi; for the prosecution of those who wrongfully dis-
close national security information.

11,

The Freedom of Information Act

Preface

The Freedom of Information Act, enacted in 1966,
imposed on the Executive branch an affirmative obligation
to provide access to official information that previously
was long shielded from public view. Because the Act radically
departed from a predecessor statute that was considered
more as & withholding statute than a disclosure statute,
it required a major overhaul of both administrative practices
and procedures, It has been the experience of the Depart-
ment of Justice, developed from our vantage point in advising
other agencies on the legal requirements of the Act, that
the overhaul has not beeﬁ complete.

As we see it, the problem in affording the public more
access to official information is not statutory but adminis-
trative. Although the language of the Act is not altogether
clear, we do not believe that this constitutes a major

=
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obstacle because che courts have resolved almost all legal
doubts in favor of disclosure. The real need is not ro
revise the Act extensively but to improve compliance,

Less than ideal compliance within agencies has various
causes, In part, it may be due to the viewpoint of those
who administer the Act. Most employees, whether employed
in the public or private sector, tend to identify with
their assignments, their office and their files, Under
these circumstances, some doubts about granting access to
agency files may be resolved against disclosure, especially
in view of the natural fear of creating a bad precedent.
Additional problems arise because the administration of

the Act, which can sometimes be very complex and time-con-

@oo7

suming, requires the commitment of resources that are assigned

to other statutory responsibilities of the agency. Implemen-
tation of the Act which is super-imposed on the regular work
of the agency can be an onerous responsibility. For example,

within our own Department, the Immigration and Naturalization

Service handles each month approximately 7,500 formal requests

for information in addition to meeting its other statutorily

imposed objectives.

The most immediate way to ensure greater compliance

is to provide assistance and training for agencies and their
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staffs. Mindful of the admonition that the well-intended
provisions of the Act can for the most part turn out to be
hollow exhortations without an effective administrative
system, we at the Department of Justice are considering
several new means to upgrade the Act's administration.

These include conducting seminars, publishing freedom of
information newsletters or manuals, and perhaps other steps.

Furthermore, there are some steps that the Justice Depart-
ment can take immediately to encourage better administration
of the Act, and I am today directing that four such steps
be taken now,

First, we will request the Civil Service Commission
to include Freedom of Information material in its executive
training and legal training programs and to assist us in
arranging for inclusion of similar material in other
programs for training government personnel,

Second, we will conduct an interagency sympesium on the
Freedom of Information Act before the end of this year, to
emphasize the need for improved administration and to
provide the wider sharing of probtems and ideas., This

symposium will involve two-way communicatioms as well as
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direct presentaticns, and we plan to invite the participation
of Congressional and private speakers,

Third, we will promptly institute discussions with
the Administrative Conference of the United States, the
Civil Service Commission, the Office of Management and
Budget, and perhaps other agencies, seeking their assistance
in launching a comprehensive study of how the Executive
Branch can better organize itself to administer the Act,
both within and among the agencies. This study will cover
staffing, budgeting, training, and meeting the need for
research in the application of the Act to major areas like
government procurement, regulatory programs, law enforce-
ment, and computerized records., It will cover the extent
to which desirable improvements should be effected by
legislation, executive order, or departmental orders,
It will take account of inputs from outside the Executive
Branch, and it is designed to point the way to sound and
relatively permanent improvements, including greater speed
of processing, greater uniformity, and greater disclosure.
Our objective will be to have this study launched within
90 days and completed within one year, with reports to be
furnished to Congress.

Fourth, I will immediately remind all federal agencies

of this Department's standing request that they consult our

N
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Freedom of Infornation Committee before issuing final denials
of requests under the Act. In this conmection I will order
our litigating divisions not to defend freedom of information
law suits against the agencies unless the Committee has
been consulted. And I will instruct the Committee to make
every possible effort to advance the objective of the fullest
responsible disclosure.

No law is wholly self-explanatory or self-executing.
Its success depends heavily on the judgment and attitude
of those officials who administer the Act and on the
available resources that can be devoted to its execution.
The most careful and continuous vigilance must be main-
tained to assure that no more information is withheld than
is absolutely necessary. As these hearings demonstrate,
both the Executive and Legislative branches have indispensable

roles to play in maintaining that vigilance.

S. 1142

I shall now discuss S, 1142 introduced by Senator
Muskie which would amend the Freedom of Information Act.
Because the Department of Justice will submit the usual
detailed repert on this bill in the near future, my present
brief examination will be confined to some of the major

provisions of S. 1142,
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~=- Procedural Aspects

Two proposed amendments to the procedural provisions
of the Freedom of Information Act cause us a great deal
of concern. Several agencies, knowing that we would
testify on S. 11;2, asked us to reflect their vigorous
objections to Section l(c) of the bill which would amend
the Act by imposing time limits of 10 working days for an
agency to determine whether to comply with aany request and
20 working days to decide an appeal from any denial. We
sympathize with the contemplated purpose of imposing these
deadlines -~ namely, expediting responses to requests for
information.

This amendment, however, is far too rigid in applica-
tion. Often files cannot be obtained within ten days either
because the filing systems are impervious to the description
of the information requested or because the files are located
in centers distantly located from the office receiving the
request, Occasionally, it is necessary for an agency to
consult other agencies, organizations, even foreign govern-
ments in order to determine the propriety of releasing or
withholding information. Because such an amendment would
encourage, indeed compel, hasty denials in acting on some
complex or unique requests, it would, we believe bz counter-

i s
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productive to the ultimate purpose of maximizing disclosure.
No agency should be required to adhere to a rigid 10 or 20
day limit at the cost of denying requests, in a spirit of
caution, that might with more study and time be granted in
whole or part.

To avoid these problems yet provide for expeditiocus
treatment of information requests, we suggest that our
revised departmental regulations, which follow the recom-
mendations of the Administrative Conference, be used as a
working model. Our regulations provide for 10 and 20-day
deadlines but permit extensions of time under certain
limited circumstances. I say that our regulations should
serve only as a "working" model because after three months
of experience we have found that we were over-eager and under-
sophisticated and accordingly we expect to make some adjust-
ments in our deadline provisions. We believe that any
amendment to the Fréedom of information Act, in addition to
embodying the six reasons justifying extensions developed
by the Administrative Conference, should also recognize the
imperatives of processing large numbers of requests -- a
problem with'which some agencies such as the Immigration and
Naturalization Service, referred to above, are confronted.
Perhaps it would also be wise for each agency to maintain
a public record of the number of requests it receives

- 10 -
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and the time within which it responds in order fo permit
the necessary vigilance I spoke of earlier,

The second procedural aspect of S, 1142 I shall dis-
cuss in Subsection 1(d). Paragraph 1 of this Subsection
would impose upon the courts the requirement to engage in in

camera inspections in every case, In Environmental Protec-

tion Agency v. Mink, v.s. s 93 8.Ct, 82

decided this term, the Supreme Court construed the Act

as vesting in the courts, in cases other than those in
which documents are classified, the discretion to determine
whether an in camera inspection is necessary to the
resolution of the case. We oppose any legislative attempt
to overrule the Supreme Court's decision in Mink for two
basic reasonms,

First, to require in camera inspections of documents
in every case is to underestimate the efficacy of oral
tesfimony and sworn affidavits. As the Supreme Court said
in Mink "[a]n agency should be given the opportunity,
by means of detailed affidavits or oral testimony, to
establish to the satisfaction of the District Court([s]
that the documents fall [within the exemption].' The burden
of proof is on the agency resisting disclosure. Only if
the agency '"'fails to meet its burden without in camera

- 11 ~-
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inspection, [may| the District Court . , . order such
inspection ., , ., . In short," said the Court, "in camera

inspection of all docurents 1s not a necessary or inevi.abie

tool in every case." 93 S.Ct. at 839. (Emphasis added).

Second, :n automatic in camera inspection provision
will imp-se an unnecessary burden on the courts. Such
insrections consume a great amount of a2 judge's time
particularly where the request is for a large number of
documents. As the Supreme Court indicated in the above
quoted passages, it may not be necessary or appropriate
to examine the documents because the '"surrounding circua-
stances'" may demonstrate that the exemption is clearly
applicable, We believe that the question whether - particu-
lar case is appropriate for an in camefa inspection where
one or more of exemptions 2 through 9 are :laimed should
be left to the considered jﬁdgment of the court.

Péragraph 2 of Subsection 1(d), which is a more specific
application of the Paragraph just discussed, would direct
the courts to decide whether disclosure would be harmful
to the naticonal defense or foreign relatioms if the records
were withheld under the first exemption of the Act. In Mink,
the Supreme Court found that judieial review did not extend

5 4D =
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2. Section 2(b) would amend the fourthexempﬁion.
This exemption is designed to enable the government to
maintain in confidence information submitted to it by
persons,usually businessmen, who would not otherwise
voluntarily furnish the information or customarily release
it to the public. Some courts have treated this exemprion
as exclusively fqr business information, and the proposed
amendment would similarly limit the scope of protection
of exemption 4 to include only commercial or financial
information. We suggest that there is an imbalance in
an amendment that protects information submitted in confi-
dence by businessmen but denies protection to confidential

information furnished by other citizens,

This amendment would not permit an agency to withhold
statements by witnesses to an industrial accident, an
airplane crash or an explosion even if such statements
could only be obtained upon a pledge of confidence. Nox

would it permit an agency to assure a scientist that the

confidential data he submits on the environment, automobile

safety, health or other matters would be withheld from any
person who requested it. Even information subject to a

doctor-patient or lawyer-client privilege would no longer

be protected unless "commercial or fimancial.'" We conclude

w L5 =
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-~Substantive Aspccts

I turn now to the several proposed amendments in
Section 2 of 8§, 1142, which would revise exemptions 2, &,
6 and 7 of the Act.

1. Section 2(a) would amend the second exemption
by restricting it solely to internal personnel practices,
thereby excluding from its scope of protection operating
rules, guidelines and manuals of procedure for government
employees. We believe it is vital that this exemption
encompass certain intermal operating instructicns, the dis-
closure of which would unduly impede the operations of an
agency. An agency cannot negotiate contracts effectively
if its instructions to its negotiators are not kept confi-
dential. Nor can an agency effectively investigate the
degree of compliance with regulatory requirements if its
operating procedures or its standards for determining when
to conduct unannounced inspections are publicized, Within
our own Department, the FBI's procedures for protecting the
lives of kidnap victims or for dealing with aircraft hi-
jackers must remain secret. Although we believe that
exemption 2, as now written should be interpreted to protect
such operating rules, an amendment of exemption 2 that
clearly provides for such protection is desirable.

w 1o =
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to "Executive security classifications . . . at the insistence
of anyone who might seek to question them.”™ 93 S.Ct. at 237,
We oppose this attempt to overrule legislatively th2 Min.
decision simply because the courts, as they themselves have
recognized, are not zguipped to subject to judicial scrutinv
Executive determinations that certain documents if diclosed
would injure cur foreign relations or naticnal defense. As
the Court of Appeals said in Epsteiua v, Resor, 421 F.2d

930 (9th Cir. 1970), cert. denied, 398 U.S. 965 (1970),

"the question of what is desirable in the interest of
national defense and foreign policy is not the sort of
question that courts are designed to deal with." 1In C. &

8. Air Lines v, Waterman Corp., 333 U.S. 103 (1948), the

Supreme Court was more explicit:

[T]he very nature of executive decisions as

to foreign policy is political, not judicial,
Such decisions are wholly confided by our Consti-
tution to the political departments of the
government, Executive and Legislative. They

are delicate, complex, and involve large elements
of prophecy. They are and should be umdertaken
only by those directly responsible to the

people whose welfare they advance or imperil,
They are decisions of a kind for which the Judiciary
has neither aptitude, facilities nor responsi-
bility and which has long been held to belong

in the domain of political power not subject to
judicial intrusion or inquiry.
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that whenever functions entrusted to government reasonably
require information from sources which legitimately expact
confidential treatment for such information, the government:
must be able to promise such treatment and thereafter hono:
its promise ~- a citizen must be able to confide in his
govermment. For these reasons, we endorse the amendment

to the fourth exemption presented by the American Bar
Association to the Subcommittees during these Hearings.

3. Section 2(c) would amend the sixth or privacy Exemp-
tion by exempting medical, personnel and other privacy-
type '"'records," rather than exempting such type of "files,"”
We believe that the existing exemption should be interpreteac
as you propose in this amendment and that agencies should
exercise due diligence in protecting information the dis-
closure of which would invade a person's privacy. Recor s
which would otherwise be non-exempt should not be withihe.d
merely because they are part .°f a personal file. In sum,
although we do not believe that an amendment is necessary,
we wupport the purpose the amendment seeks to achieve.

4. Section 2(d) would emend in several respects the

seventh exemption, which denies public access to "iavest.-

gatory files compiled for law enforcement purposes.”

= i
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(F) jeopardize law enforcement persomnel or
their families or assignments:

5. Section 3 of the bill would require every agercy o
furnish any information or records to Congress upon writcen
request. Because it bears directly on the authority of tho
President to withhold those documents the disclosure of
which would be contrary to the public interest, I will defer
discussion of this aspect of the bill until the section of
my statement on'Executive privilege."

6. Section 4 of S. 1142 would require each agency to
make an annual report to Congress on its administratiom of
the Act. Although we believe that no legislation is nece: -
gary to require the submission of these reports, we do not
object to the general purpose of the amendment. In fact, we
respect this vigilance by Congress. In our detailed report
to be submitted on this bill, we posit some suggestions to

improve any such reporting system,

.
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Finally, the provision excluding from the coverage o
exemption 7 records which serve as a basis for public svate-
ments or regulations not only would inhibit rulemaking in
important regulatory areas but also would restricc toe flow
of information to the public by discouraging official dis-
cugsion of public business. For example, if a Justice Depari-
ment spokesman ammoumced thet on the basis of an nvestiga-
tion by the FBI and the Criminal Division a gran: jury would
be convened to consider indictments, all of the investigatory
reports apparently would no longer be protected by exemption 7.
The protection of this information caumot depend on the con-
tinued silence of officials in making public statements or

issuing regulations.
If a fresh approach is needed, we suggest that a modified

version of the ABA's proposed amendment should be comsidered

along the following lines:

The provisions of this section shall not be
applicable to matters that are . . . (7) investiga-
tory files compiled for law enforcement purposes
except to the extemt available by law to a party
other than an agency; Provided, That this exemp-
tion shall be invoked only while a law enforcement
proceeding or investigation to which such files par
tain is pending or contemplated, or to the extent
that the production of such files would (A) intex
fere with law enforcement fumctions designed di-
rectly to protect individuals against violatious
of law, (B) deprive a person of a right to a tfair
trial or an impartial adjudication, (C) discloese
the identity of an informant, (D) disclose
investigatory techniques and procedures, (E) dam-
age the reputation of innocent persomns, or

x40 %
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The provision excluding scientific tests, reports or
data from the protection of the exemption presents sever:.
problems. First it could jeopardize the right to an ..
partial trial 'y permitting any requester to obtain anc pub-
lish any inecriminating scientific tests, such as ballisti:
reports, before _he defendant is brought to trial. Second,
because the Act does not permit an agency to determine whether
a requester has a rational basis for seeking information,
any one could insist on obtaining autopsy reports or othe~
medical rcporzs on victims of crime, which reports may » t
be exemp’ under exemption 6 if the victim is dead. PRecaus:
this same information car be obtained in discovery proceed-
ings, iv whtich the need of the individwal foi the reports is
a proper consideration, we do not telieve an amendment is
necessary

The pr: vision denying the protection of Exemption 7 to
inspeciiou records relating to health, safety or environ-
mental jprotection would impede the efforts of agencies to
take law 2nfor-ement action against offenders., It would per~-
mi£ offenders to obtain these records and thereby discover
all of the details that an agency intends to use against them

in anv law enforcement action, whether civil or criminal.

- 18 -
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The phrase "law enforcement purposes' would be changed to
"any specific law enforcement purpose the disclosure of vhich
1s not in the public interest." We are uncertain what change
this amendment contemplates. We believe, though, that any
amendment should make clear that law enforcement 2genciss are
permitted to maintain in confidence investigatory techmiquer
and information that may be employed in subsequent investi-
gations, Often information obtained in an invescigation,
particularly in fields such as organized crime and antitrust,
can be used in other law enforcement proceedings. The infor-
mation therefore must remain confidential in order tc prevent
a prospective defendant from knowing how much or aow little
information the agency has about him and, indeed, whether he
is under investigation. The proposed amendment should he
made sufficiently clear to accommodate these vital interxe.ts
in law enforcement.

Section 2(d) of the bill would also limit the coverage
of the exemption by excluding (1) scientific tests, (ii)
inspection reports relating to health, safety or environ-
mental protection, and (iii) any imvestigatory records wh. n
are also used as a basis for public policy statements or
rulemsking. These changes would seriously imrajir tnhe law

enforcement capability of many agencies.

= 1Y -
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"Executive Privilege"

As the foregoing discussion indicates, Congress has
by statute recognized that there are certain types of
information that should not be publicly disclosec. Tne
Freedom of Information Act reflects, in effect, Leg.slatcive
value judgments as to when the public interest--normally
served by disclosure--is better served by non-c.sclosurc.
These are judgments which, in different contexts, have been
recognized by all three branches of govermment.

Congress has concluded on various occasions that
certain documents in its possession should not be disclosed
under certain circumstances because the long-term Interesrs
of representative government are better served by non-
disclosure. For example, the House resolved that no
documentary evidence in its control may be taken froo it
by judiecial process without its comsent. H.R. Res. 327,

8lst Cong., 2d sess., The Senate has taken a comparable

position. Senate Rule XXX.

- 21 -
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Similarly the courts have conclud:d that it is not

appropriate for them to be the ultimate arpiter of whart

information the other two brinches should disclose or

not disclose.

"If a court could say to the Congress that it could
use or cor.id not use information in its possession,

the indzpendence of the Legislature would be

destruyed and the comstitutional separation of tle
povers of government invaded. Nothing is better
settled than that each of the three great depart-
ments of government shall be independent and not
subject to be controlled directly or indirectly

by either of the others." earst v. Black, 87 F. 2d

68, 72 (D.C. App. 1936); see also, United St-tes v.

Reynolds. 345 U.S. 1, 8 (1953).

The Executive Branch, of course, also subscribes to

the broadl recognized principle that the public interest

is, at times, »etter served by non-disclosure. When all

three branches agree with the required value judgment in

a given se. of circumstances, accommodation follows

matcter of comicty. It is when there is disagreement

as <4

tha

conflict arises--and has arisen since the days of Warhington.

In ve -y @ars instances the Executive, asserting a privilege

grour ied in the public interest, has decided to withhold

= 22 =
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information or to require safeg.ards on disclosure. In
recent years the shorthand term "Executive privilege" aas
come to identify this traditional area of separatior of
powers.

If T ray, Messrs, Chairmen, Ilwoﬁld like to probe
beyond that term, which has become controversial and some=-
times mischaracterized, to explore with you the basic valus
judgments that must be made--not only by the Executive, but
at times by all three branches of government.

We are agreed, I think, that our form of governmeut
presuppose:r openness and an informed citizenry. This .
reflected oy cthe First Amendment. We are also agreed, . ho_e,
that the e are¢, on oeccasion, circumstances which dictate thar
public exposure of certain data be at least deferred if not
denied--not t» deceive the public, but to better serve i:.

From my own experienée in the State Department, I i«now
rhat there are times when premature disclosure of delicate
negotiations or the discussions and instructions precading

them cannot be spread upon 2 public record. I know =00
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that Congress has recognized this, A.time-hcnored formula
for resolutions of inquiry to the Department of stare has
requested that information be furmished "if not incompatible
with the public interest." See Cannon, Procedure in the
House of Representatives, H. Doc. 610, 87th Cong., 2d sass.,
P 1%

The Congress has staunchly defended the right of its
members to secure the candid advice and assistance of
legislative aides and has, I think, recognizec rhat this
necessary adjunct to the exercise of its consuitutional
responsibilities is equally necessary to the effecrtive
functioning of the other branches. The courts share this

respect for the need of candid advice, Soucie v. David,

448 F. 24 1067, 1080 (D.C. Cir. 1971) (Wilkey, J. concurring),
as does the Executive Branch.

Another area in Whiéh the need to preserve secracy 18
well understood, not only by all branches of the governmment,
but by the public as well, is the security of military

secrets. While "a slip of the lip may sink a ship" is almost

= Bk
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a forgotten slogan, the concept behind it is still valid

e

and accepted. See S. Rept. 1761, 86th Cong., 2d sess.. p. 2

Today, more than ever, the value of personal privacy
is recognized and zealously guarded by the people ol this
country. Yet it is this area, perhaps above all others,
that presents conflicts for the puople and their government.
The desire to know as much as possible coupled with the
technology that makes zccumulation of vast stores of
knowledge possible also engenders problems. Historically,
we have been confronted with the fair-trial, free-press
problem, but television adds greater dimensions. We have
always had the question of governmental disclosure of
investigative reports without due prucess checks and balances.
Present large-scale dissemination capabilities exacerbate
the problem by endangering toth personal privacy and the
confidentiality that mav be necessary to effective law
enforcement.

Given our furm of governﬁent it is not surprising tha:

although sha-ing basic values--the survival of our natiom,

- 25 -
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the keeping of commitments, the proteciion of the individual--
we can nevertheless disagree as to how these values are best
served. What is perhaps surprising is how few the real
disputes have been among the three branches of government
in applying these values to concrete situations. It is &
tribute to the spirit of comity that throughout history there
have been so few true "invocations of executive privilege.™
The legislation before these subcommittees, section 3
of 8. 1142, S. 1923 and S.Con.Res. 30, attempts in wvarious
ways to provide a permanent, and more or less rigid, accoummo-
dation of these varying value judgments., Aside from the
constitutional issues, which have previously been discussed
in testimony by the Departrent's witnesses, I think it mostc
unwise to attempt to legislate riéid solutions for what mus-”
always remain flexible in nature.
Almost 200 years of hiétory has demonstrated very {few
serious and insoluble conflicts between Congress and the

Executive over the question of what information must be

disclosed to Comngress. On the contrary, our history shows
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consistent agreement on values, with only occasional conflicts
on specifics, over a period of 184 years. Experience suggests
that we have chosen comity as the wiser course. I would not
turn away from that history; together we should build on it.

As a basic iegal matter, attempts to define what
congressiornal requests for information rise to tha level
of a constitutional confrontation are both difficult and
hazardous. I urge the Congress not t~ force the issue.

Qur history tells us it is not necessary; surely, then,
it is not desirable.

On a personal basis, I have a strong desire to reach
accommodations and to be forthroming in regard to public
knowledge of the éublic business. I believe my record
of public s:rvice demonstrates that I have translated the
desire into practice. It is in that spirit that I have

undertaken v new positinn.
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IV

National Security Informaticon:
Classification and Sanctions

Finally, Mr. Chairman, I would like to discuss brieflv
the need for constraints on the disgsemination of classific
irZormation., .i8 the Freedom of Information Act recognizus,
there is genuine need to protect from being publicized nfor-
mation *hatr bears directly on the effectiveness of our national
security and "he successful conduct of our foreign relations.

Even in timeeg of peace, military secrecy is essential.
The disclosure of contingency plans or weapong system capa-
bilities could disturb the balance ¢of power by helping otner
nations develop countermeasures to neutralize our defenuses or
eliminate our strategic¢ advantages. The recent confident.al
discussions between Pregidential Assistant Henry Kiss_ nger and
officials of the People's Republic of China illustrate the
vital role that secrecy may also play in the conduct of
foreicn relations. |

Oar task, then, is to accommodate the interests of the
government, in behalf of the public, in keeping some informa-
tion secret with the general public's need to be informec. All
democratic governments face this tenﬁion between the neec for

public accountability and the imperatives of national security.
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This tension is, of course, highlighted by the attempt
to define criminal offenses involving the unlawful d;sseﬁination
of such national securtty information. This is the focus of
certain provisions of two bills, 8. 1 and S. 1400, presentl
pending in the Senate. I have briefly examined the "national
security"” provisiens of those billas, but I have not had an
opportunity to consider fully the substantive nature o7 %ae
proposed legislatibn and its effect on current law. I do
wish, however, tc make some general comments on “ne considera-
tions relevant to any effort to define the circumstances under
which the disclosure of legitimately secrz=t government informa-
tion should be a criminal offense.

Basically, I believe tnat a carefully designed system of
¢criminal sanctions is appropriate where the information is
genuinely and directly related to the maintenance of our
national defense or to the successful conduct of foreign
relatione. Any such system must accommodate three general--
and often conflicting--objectives.

The first objective, ofAccurse, is to deter and, where
necessary, to punish unauthorized disclosure of highly sensitive
information in those situaticns where the national security
requires it. The most troublesome problems inherent in achieving
this objective involve the drawing of distinctions between typec
of offenses and the gradations among the penalties appropriate

to each.
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The second objective of any system of criminal sanctions
should be the elimination so far as possildle of the risk that
such sanctions will inhibkit the proper role of a free press
cr free expression under our Constitution. The system should
focus primarily on the disclosure of secret government informa-
tion by persons who are authorized possessors of it and who
breach the trust the public reposes in them. Such perscons are
theose upon whom the duty to protect the national interest is
primarily imposed, A seccndary and more limited function of
the system, except where espicnage is involved, should be tc
define those types of receipt and dissemination by persons not
entrusted with the information which should appropriately be
made subjeect to criminal sanctions.

A third objective should be to minimize the risk of
unwarranted prosecutions for discleoging information that
either should never have been c¢lassified in the first place
or was no longer properly classified 'at the time of its
disclosure. Apart from the exercise of sound prosecutorial
discretion--which should always apply--one pcssible approach
would be to permit the defendant in such a case to seek to
show that the vieplation did not in fact harm a significant
national interest. The difficulty, of course, with allowing

this particular affirmative defense is that it would enable the

defendant to take advantage of post-disclosure developments,

- 30 =
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notwithstanding the fact that the considerations which led to
the classification of the information disclosed were still, at
the time of disclosure, valid and reasonable.

To obviate this objection, the defendant could alterna-
tivelf be allowed to defend himgelf on the ground that the
classification was improper ab jinitio, or at least as of the
date of discleosure. This approach, while eliminating cne
difficulty, leaves cpen ancther serious question: how should
the propriety of the classification be decided? To put the
gevernment to its proecf in open court would irn many if not
most instances reguire making public circumstances justifyin
the classification whose publication might do more harm to
the naticnal interest than the disclosure for which the
defendant was being prosecuted., One way to meet this
difficulty is to establish a process by which the court would
decide the issue in camera. It has also been suggested that
the decision be made by some specially constituted body.

Quite apart, however, from the guestion of adjudicative
process, there is the guestion of whether the issue is
appropriately subject to adjudication. The Supreme Court in

C. & S. dir Lines v. Waterman Corp., as cited earlier in my

testimony, stated: "[T]he very nature of executive decisions
as to foreign policy is political, not judicial. . . . They
are decisions of a kind for which the Judic¢iary has neither
aptitude, facilities nor responsibility and which has long been

held to belong in the domain of political power not subject to

.
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judicial intrusion or inquiry."

This, in fact, is the concern which underlies the
section of §. 1400 providing that "It is not a defense
to a prosecution . . . . that the clagsified information
was improperly classified at the time of ite classification
or at the time of the offense." [§1124(8)]. To me there is
congiderable force to this concern. By this route, at any
rate, I am led to want to explore further the possibility of
assuring that administrative remedies are available to an
individual who wishes to challenge the legitimacy c¢f a
classification. It may well be that preclusgion of an affirma-
tive defense is only justified when adeguate procedures exis®
for appeal of classification. It seems important, moreover,
that this chain cf appeal extend beyond the agency where the
classification originates or where the party wishing to
challenge it is employed.

Just such an administrative process is, as a matter of
fact, now in operation, though it is of very recent origin.
It provides for better intra-agency appeal and appeal beyond
agency boundaries to the Interagency Classification Review
Committee.

Recognizing that the classification system which firs:z

emerged in World War I and grew to maturity in World War II

- 32 =
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had a tendency to emphasize secrecy at the expense of the
public's "right to know," the President, in order tec offzex
this tendency, issued Executive Order No. 11652 on Marsch 2

of last yeér. The purpose of this Order is to foster the
widest dissemination of information not required toc be safe-
guarded in the interest of national defencse and to prevent
unauthorized disclosure of informatio:n properly withheld from
the public domain.

There are a number of features in the Executive Order
specifically designed tc check any tendency toward over-
classification. I would like to note them briefly.

First, the Order significantly reduces the number of
agencies and officials which have authority to classify.

Second, the Order egtablisghes a "General Declassification
Schedule" designed to declassify documents automatically,
without review, in a relatively short period of tiem.

Third, the Order provides that the originator of the
clagssification must re-examine the propriety of the classifica-
tion of the information he classified when requested by =z heolder
of the classgified information. A determination that the
classification is appropriate can be appealed to a review
committee which is established in each department to mon.to

the implementation of the Order.

_33..'
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Fourth, the Executive Order also estakl.shes procedures
under which a private individual can reguest that certain
documents be declassified so that ne may obtain access to
them. Appropriate appellate procedures are provided to
permit the requester to uzppeal any adverse determination.

Fifth, the Orde:r requires that classified material .icentify
on its face the classifying officer, and provides that "repeatec
abuse of thz classification process shall be grounds for an
administrative reprimand."

Finally, an Interagency Classification Review Committee
is established to consider not only requests for declassifica-
tion originally denied on the departmental level but alsc
complaints from people within or without the government wi=--
respect to the administration of the Order.

In sum, the basic thrust of the Executive Order is «r
require Executive ¢fficials to classify less, to expedite
declassifica“ion, ané to provide better protection for tharc
isformation which truly requires protection. I believe that
this substartially revised syaﬁem of classification will gc a
long way toward making more information available to the puiz.ir
more guickly.

In conjunction with this discussion of the classificaticn
systen, I would also like %o discusg 5. 1520, which wculd
establish a seven-member commission to study current laws and

pract.ca2s relating to the classification of documents and to

o Y =
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recommend what, if any, modifications may be necessary.
The commission would consist of two Sena*ors, two Represznta-
tives, and three public members, at least one of whom must be
a newsman.

We believe that the creaticon of such a commission would
be premature. Executive Order No. 11652 was the culminaticn
of a comprehensive review of classification policies anc
procedures by an interagency committee and has beer -.n
cperation for only a little more than one year. . have
already mentioned snme‘of the progress bz2ing made toward
tightening the classification process., The Interagency
Committee is continuing to press ior further progress. Unt.l
Executive Order No. 11652 hars been in operation for a lonc=:
period, it seems unlikelv that an accurate evaluation of .=s
effectiveness can be made.

Aside from tre foregeoing, I note ancother major f£law in
S. 1520. While the bill would create a2 commissicn to study
the effectiveness of and need for changes in the classificaticn
law and practices within the Executive Branch, it contains no
provision for Executive 3ranch representation on the commission.
Since the people who regularly deal with the classificatiocn of
documents and with declassification procedures have had valuable
practical experience in the probleme inveolved, it seems important
that any group studying the subject should take advantage of

that experience.
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V. |

In conclusion, Messrs. Chairmen, we deal here today
with a2 field of law in which the interests are of the highest
rank and nécessity. It is indeed an unfortunate paradox tha-
such vital interests as personal privacy and nationz ! defens
sometimes conflict with the equally vital interest of the
public in being informed as to the workings of the government.
I hopethese hearings will lead both the Executive and Legislative

branches to 2 workable formula that strikes the proper balznce.

w P w
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MEMORANDUM

TO: Marvin Krislov

FR: Adam L. Rosman

RE: Request for information from House Committee on
Government Operations under 5 U.S.C. § 2954.

Date: August 4, 1994

You have asked whether the White House must provide
information on White House travel, requested by the ranking
minority member of the House Committee on Government Operations
pursuant to 5 U.S.C. § 2954.

i The Statute

Title 5 of the United States Code concerns "Government
Organization and Employees." § 2954 provides:

§ 2954. Information to committees of Congress on request.

An Executive agency, on request of the Committee on
Government Operations of the House of Representatives, or of
any seven members thereof, or on request of the Committee on
Government [Affairs] of the Senate, or any five members
thereof, shall submit any information requested of it

relating to nay matter within the jurisdiction of the
committee.

(Emphasis added.)

On its face, the statute requires any "Executive Agency" to
submit "any information requested" by the House Committee on
Government Operations.

II. Issues

A. In general.

There is no relevant caselaw or legislative history on
§ 2954. However, the Justice Department’s Office of Legal
Counsel (OLC) has expressed opinions on analogous statutes,
discussed below.

B. Is the White House an "Executive Agency"?

§ 2954 requires "Executive agencies" to provide information
to the House Committee on Government Operations. In § 105, an



DETERMINED TO BE AN ADMINISTRATIVE
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Privileged and Confidential

July 12, 1994

MEMORANDUM FOR J. VERONICA BIGGINS
ASSISTANT TO THE PRESIDENT AND DIRECTOR OF
PRESIDENTIAL PERSONNEL

FROM: BETH NOLAN
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: SES Appointments At Independent Regulatory Agencies

This responds to your request of March 31, 1994 for an opinion regarding the authority of
the Office of Presidential Personnel in appointing, reviewing or approving non-career
candidates below the PAS level at independent regulatory agencies. Specifically, you asked
what restrictions are placed upon your office by Section 3392(d) of the Civil Service Reform
Act of 1978, 5 U.S.C. 3392(d)[hereinafter the Act]. This memorandum briefly reviews the
requirements of the statute and offers an opinion as to the three questions presented.

I. What authority does the Office of Presidential Personnel have to
appoint, review or approve employees below the PAS level at independent
regulatory agencies?

The authority of the Office of Presidential Personnel is restricted in the case of SES and
Schedule C positions in independent regulatory agencies. Section 3392(d) of the Civil
Service Reform Act of 1978 provides in its entirety:

Appointment or removal of a person to or from any Senior Executive Service
position in an independent regulatory commission shall not be subject, directly
or indirectly, to review or approval by any officer or entity within the
Executive Office of the President.

5 U.S.C. 3392(d). According to our research, this provision has not been interpreted by any
court or by the Office of Legal Counsel in the Department of Justice.

The legislative history of this provision clearly states that this section was included "in order



to ensure that independent regulatory agencies are not subject to political control in the
appointment of their top non-career executives." The committee felt that this insulation from
the White House in appointments is necessary to maintain the independence of these
agencies, as intended by the Congress. 1978 U.S. Code Cong. and Adm. News 2723, 2798.

Based on the language of the statute and its legislative history, we conclude the following:
1 The statute only applies to agencies that are both independent and regulatory.

For example, agencies that are independent, but do not regulate, such as AID or NASA, are
not governed by this statute. A further analysis of this distinction follows below.

2. The statute applies to Schedule C positions as well as SES. While the statute
only refers to SES positions, the intent of Congress, as expressed in the legislative history
quoted above, suggests the statute also applies to Schedule C positions. Since Schedule C
positions are usually subordinate to SES positions, the rationale for making agencies
independent would also apply to them. Allowing the Executive Office of the President to
interfere in Schedule C appointments would subject the agency to the same political control
from which Congress was trying to insulate it at the SES level.

II. 5 U.S.C. 3392(d) makes reference to independent regulatory
commissions. Are independent regulatory commissions the same as
independent regulatory agencies?

For purposes of this statute, there is no distinction. While the statute specifically designates
commissions, the legislative history refers to "agencies." The Act does not define
"commission," but defines "agency" as an executive agency and specifically excludes
government corporations as well as other specific government entities." Black’s Law

' For purposes of section 3392(d), 5 U.S.C. 3391 refers to 5 U.S.C. 3132(a) for the
definition of "agency."

5 U.S.C. 3132(a)(1) and (c) states:
(a) For the purpose of this subchapter--

(1) "agency" means an Executive agency, except a Government corporation

and the General Accounting Office, but does not include--
(A) any agency or unit thereof excluded from coverage by the President
under subsection (c) of this section; or
(B) the Federal Bureau of Investigation, the Drug Enforcement
Administration, the Central Intelligence Agency, the Defense
Intelligence Agency, the National Security Agency, Department of

2



Dictionary equates "agency" with "any department, independent establishment, commission,
administration, authority, board or bureau of the United States." Thus, the terms are
interchangeable for Section 3392(d) purposes, with the exceptions of government
corporations and the specified exclusions.

III. To which Federal Agencies does this apply? If this authority varies
from agency to agency please list each independent regulatory agency and
the details of the authority for each.

As discussed above, 5 U.S.C. 3392(d) only applies to those agencies that are both
independent and regulatory. In making this determination we looked for guidance to the
original statutes authorizing the agencies, known as the enabling legislation. If the enabling
legislation for a particular entity indicates that it is both independent and regulatory, then
Section 3392(d) does apply. The statutes for the various agencies are rarely that specific,
however, and in many cases we had to look beyond the language of the legislation. In cases
where the language was ambiguous, we made determinations based on the criteria described
below.

1 Independent. An agency could be deemed to be "independent” if the enabling
statute specifically states the agency is independent, if the language shows the agency is not a
part of any department’ or if political control is restricted.” This general rule, however, has

Defense intelligence activities ... and, as determined by the President,
an Executive agency, or unit thereof, whose principal function is the
conduct of foreign intelligence or counterintelligence activities;
(C) the Federal Election Commission; or
(D) the Office of the Comptroller of the Currency, the Office of Thrift
Supervision, the Federal Housing Finance Board, the Resolution Trust
Corporation, the Farm Credit Administration, the Office of Federal
Housing Enterprise Oversight of the Department of Housing and Urban
Development, and the National Credit Union Administration; ...
(c) An agency may file an application with the Office [of Personnel Management]
setting forth reasons why it, or a unit thereof, should be excluded from the coverage
of this subchapter....

2 5 U.S.C. 104 states:
For the purpose of this title, "independent establishment” means--
(1) an establishment in the executive branch (other than the United

3



not always been the final determination. For instance, the Environmental Protection Agency,
based on its enabling legislation, appears to be an independent agency, but the District of
Columbia Circuit Court of Appeals has held that the EPA has never been considered
independent.*

2. Regulatory. While no definition for "regulatory" is provided in Title 5,
enabling statutes usually indicate whether an entity is granted the power to regulate. Black’s
Law Dictionary defines "regulate” as "to fix, establish, or control; to adjust by rule, method,
or established mode; to direct by rule or restriction; to subject to governing principles or
laws." Hence, an agency must have the power to promulgate rules that affcct people or
entities outside the agency to be regulatory.

3 Statutory exemptions/exclusions. As noted above, government corporations
and certain government entities were excluded from the definition of "agency." Therefore,
these entities are not covered by the statute even if they are independent and regulatory
because they are not agencies.

Three appendices (A, B and C) containing our determinations have been attached. Appendix
A represents those agencies in which the Executive Office of the President may not review or
approve SES or Schedule C candidates. Appendix B includes those agencies in which the
Executive Office of the President may review or approve. Appendix C lists those
government entities (i.e. government corporations) that were exempted or excluded by the
Act. These lists are not exhaustive.

Attachments

States Postal Service or the Postal Rate Commission) which is not an
Executive department, military department, Government corporation, or
part thereof, or part of an independent establishment; and

(2) the General Accounting Office.

3 The U.S. Supreme Court has indicated that restrictions on the President’s removal

power over agency officers is a factor in determining an agency’s independence. See e.g..
Bowsher v. Synar, 106 S. Ct. 3181 (1986); Buckley v. Valeo, 424 U.S. 1 (1975); and
Humphrey’s Executor v. United States, 295 U.S. 602 (1935).

4 Sierra Club v. Costle, 657 F.2d 298, 406 (D.C. Cir. 1981).
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MEMORANDUM

Clarissa Cerda
Adam L. Rosman

Preliminary Information on the Federal Advisory
Committee Act (FACA)

July 25, 1994

As we discussed, this presents preliminary information on
the courts’ interpretation of "advisory committee" under the
Federal Advisory Committee Act (FACA). Under Nader v. Baroody,
396 F.Supp 1231 (D.D.C 1975) and cases following, a group will be
considered an "advisory committee" subject to FACA if it meets
all or most of the following characteristics:

l.

2.

5.

Fixed membership, usually selected by a Federal
official or determined on the basis of Federal law;

Established by a Federal official or on a the basis of
Federal law;

A defined purpose of providing advice regarding a
particular subject or subjects;

An organizational structure (e.g. officers) and a
staff;

Regular meetings.

This analysis is preliminary only and is not a final legal
memorandum.



MEMORANDUM

TO: Marvin Krislov

FR: Adam L. Rosman

RE: Request for information from House Committee on
Government Operations under 5 U.S.C. § 2954.

Date: August 4, 1994

This outlines issues with regard to 5 U.S.C. § 2954.
Specifically, you have asked whether the White House must respond
to a request for information from the ranking minority member of
the House Committee on Government Operations pursuant to 5 U.S.C.
§ 2954.

I, The Statute

Title 5 of the United States Code concerns "Government
Organization and Employees." § 2954 provides:

§ 2954. Information to committees of Congress on request.

An Executive agency, on request of the Committee on
Government Operations of the House of Representatives, or of
any seven members thereof, or on request of the Committee on
Government [Affairs] of the Senate, or any five members
thereof, shall submit any information requested of it

relating to nay matter within the jurisdiction of the
committee.

On its face, the statute requires any "Executive Agency" to
submit "any information requested" by the House Committee on
Government Operations.

IT. Issues

There has been no relevant caselaw interpreting § 2954 Is
the White House and "Executive Agency"?

Assuming this

DISSCUSION
& Separation of powers issue.
Do a general "we won’t give it to you argument" --take it off

the OLC ops.



Issues.

i 8 Is the White House an "executive agency"

e Did the request come from "seven members of the committee?"

S Is the information sought "within the jurisdiction of the
committee?

[Maybe. Arguably no.] 5 U.S.C. § 2954 and similar statutes have
been construed narrowly by the executive branch so as not to
impinge upon the constitutional perogatives of the president.

The White House could argue that the information sought is

STATUTE



Fol4 |

ATEY 0. & Ch. 5 ADMINISTRATIVE PROCEDURE 5 §551
parties; therefore, the authorization in 3. Enforcement of subpoena
former section 95a Inf thihn' title [now Claim for witness fees and mileage

Votes subsec. (b)(2) of this section] f(‘)r Pa¥-  (does not insulate taxpayer from enforce-
ment of mileage and fees of witnesses ,ant of Internal Revenue Service subpoe-

utes and Statutes at Large who were summoned to appear at formal 5 7, 8 v, Awerkamp, C.A.I11.1974, 497
government hearings might not be re- pogq g39

1. TH, § 10, 60 Stat. 809, garded as applicable to witnesses who

i ! ! ! were summoned to appear at informal

and private tax investigations. 1066, 45
Comp.Gen. 634,

2. § 4, 63 Stat. 570 (former 3
which provides “Except to

!Illr'utlsif-'TPl'lt with the provi- SUBCHAPTER II—ADMINISTRATIVE PROCEDURE

s Act [National Security Act

o provisions of title IV of the Historical Note

itutes as now or hereafter

wall he applicable to the De- Popular Name. The provisions of this That Act was repealed as part of the
f Defense” is omitted from subchapter and chapter T of this title general revision of this title by Pub.L.
t is not repealed. were originally enacted by Act June 11, 89-554 and its provisions incorporated

1046, c. 324, 60 Stat. 237, popularly known into this subchapter and chapter 7 here-

changes are made to conform
s as the “Administrative Procedure Act". of.

lefinitions applicable and the
s title as outlined in the pref-

Rl § 551. Definitions
For the purpose of this subchapter—
537, 5751 and 6322 of this title. (1) “agency” means each authority of the Government of the

United States, whether or not it is within or subject to review

by another agency, but does not include—
tnesses § 335 et seq.

~— (A) the Congress;

= (B) the courts of the United States;
¥ 22 423 U8, 927, 46 L.Ed. (C) the governments of the territories or possessions of
the United States;

3
who had twice previously be v x ~ .
W Fitsiah R[m.mue ;er"‘:: (D) the government of the District of Columbia;
b ’I'" l'ﬂ}‘l fees furt past ap- or except as to the requirements of section 552 of this title—
'“ well as for present one he-
mded over records for inspec- (E) agencies composed of representatives of the parties
Y . or of representatives of organizations of the parties to the
“lion providing that wit- X p
el 1o fees and allowances disputes determined by them;
fiited o appear at hearing i ili r issi .
v, iroceedings before Inter. (F) courts martial and military commissions;
Bl _']J_f:’h'err fu;r purpose (G) military authority exercised in the field in time of
'Hity for tax consti- : . £ -
ST ithin' mening of his war or in occupied territory; or
Vaamlegye 'jr”:r"r',:'i':_:“":)’f "“‘i":‘e (H) functions conferred by sections 1738, 1739, 1743, and
B cer . . .
obid nxpnyer whose tax Habil. 1744 of title 12; chapter 2 of title 41; or sections 1622,
L TIPS I B : M s
b o -n:n-n. were entitled 1884, 1891-1902, and former section 1641(b)(2), of title 50,
a1 mileage.  Roberts v. _—
f e 7 Fogoge S Y appendix;
t;i |ln~r.luk.”‘k‘|~< conducted by (2) "PEI‘SOH" inc!u‘des i in.di\-'idual. pa.rtm_ership, corporation,
“r i ':"""‘P for the pur- association, or public or private organization other than an
Sitern, L 'AXDayer's liability >
"ai : .‘;‘.'.r"””“‘ proceedings e
i 5% Sovarn fy- (3) “party” includes a person or agency named or admitted
Veapin 1ed fro 5 . A
€ b .,,T",(_f;“::i_‘f as a party, or properly seeking and entitled as of right to be ad-
S, M ana of fact, ang mitted as a party, in an age = proceeding, and a person or
Wy o ' action that . £ e ;
Moy a agency admitted by an agency as a party for limited purposes;

he rightg of the

51
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(4) “rule” means the whole or a part of an agency statement
of general or particular applicability and future effect designed
to implement, interpret, or prescribe law or policy or describing
the organization, procedure, or practice requirements of an
agency and includes the approval or prescription for the future
of rates, wages, corporate or financial structures or reorganiza-
tions thereof, prices, facilities, appliances, services or allow-
ances therefor or of valuations, costs, or accounting, or prac-
tices bearing on any of the foregoing;

(5) “rule making” means agency process for formulating,
amending, or repealing a rule;

(6) “order” means the whole or a part of a final disposition,
whether affirmative, negative, injunctive, or declaratory in
form, of an agency in a matter other than rule making but in-
cluding licensing;

(7) “adjudication” means agency process for the formulation
of an order;

(8) “license” includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membership,
statutory exemption or other form of permission;

(9) “licensing” includes agency process respecting the grant,
renewal, denial, revocation, suspension, annulment, withdrawal,
limitation, amendment, modification, or conditioning of a li-
cense;

(10) “sanction” includes the whole or a pdart of an agency—

(A) prohibition, requirement, limitation, or other condi-
tion affecting the freedom of a person;

(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of prop-
erty;

(E) assessment of damages, reimbursement, restitution,
compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a license;
or

(G) taking other compulsory or restrictive action;
(11) “relief” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, ex-
emption, exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege, ex-
emption, or exception; or

(C) taking of other action on the application or petition
of, and beneficial to, a person;

52
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(12) “agency proceeding” means an agency process as de-

ERALLY Ch. 5 Ch. 5 ADMINISTRATIVE PROCEDURE

art of an agency statement

* a part of an agency—
Bstation, or other condi-

) n.'.hhuh{m:: of prop-

e, " i 1
wmeny, restitution,

4 license:

by law.” is omitted as surplusage since
there is nothing in the Act which could
reasonahbly be so construed.

In paragraph (1)(3). the words “or na-
val” are omitted as included in “mili-
tary'.

In paragraph (1)(H), the words “func-
tions which by law expire on the termi-
nation of present hostilities, within any
fixed period thereafter, or before July 1,
1947 are omitted as executed. Reference
to the *SBelective Training and Service
Act of 10" is omitted as that Aect ex-
pired Mar. 31, 1947. Reference to the
“Sugar Control Extension Act of 1947 is
omitted as that Act expired on Mar. 31,
1M8.  References to the “Housing and
Rent Act of 1947, as amended” and the
“Veterans’ Emergency Housing Act of
1946 have been consolidated as they are
related. The reference to former section
1H41(b)(2) of title 50, appendix, is re-
tained notwithstanding its repeal by §
111(a) (1) of the Act of Sept. 21, 1961,
Pub.L. 87-256, 75 Stat. 538, since § 111(c)
of the Act provides that a reference in
other Acts to a provision of law repealed
by § 111(a) shall be considered to he a
reference to the appropriate provisions of
Pub.L. 87-256.

| f . - . n (K I 3
. j in Yy paragr : ) 9 S 3
nd future effect designed ed by paragraphs (5), (7), and (9) of this section:
L or policy or deseribing (13) “agency action” includes the whole or a part of an agen-
1 %) . - . .
ctice requirements of an cy rule, order, license, sanction, relief, or the equivalent or de-
rescription for the future nial thereof, or failure to act; and
LTt &
al structures or reorganiza- (14) “ex parte communication” means an oral or written
liances, services or allow- communication not on the public record with respect to which
1<, or accounting, or prac- reasonable prior notice to all parties is not given, but it shall
| not include requests for status reports on any matter or pro-
ess for formulating, ceeding covered by this subchapter.
yoproc it
’ Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 381: Pub.L. 94-409, § 4(b),
. . - = [ Sept. 13, 1976, 90 Stat. 1247.
,+art of a final disposition, I p
o b - declaratory in I
wtve, ot s . I Historical and Revision Notes
er than rule making but in- i
| Derivation: United States Code Revised Statutes and Statutes at Large
i (1) 5 U.8.C. 1001(a) June 11, 1946, ch. 324, § 2(a), 60 Stat. 237.
rrocess for the formulation | Aug. 8, 1046, ch. 870, § 302. 60 Stat. 918,
1t ‘ Aug. 10, 1946, ch, 951, § 601, 60 Stat. 903.
| Mar. 31, 1947, ch. 30, § 6(a), 61 Stat. 37.
_ o = June 30, 1947, ch. 163, § 210, 61 Stat. 201.
: e an agency per X ; 2
or a part of an ag ¥ D_ : Mar. 30, 1948, ch. 161. § 301, 62 Stat. 99.
ation, charter, membership, ! (2)-(13) 5 U.R.C. 1001 (less (a)) June 11, 1046, ch. 324, § 2 (less (a)), 60 Stat.
d permuission; | 237.
|
Froccus respecting ‘thﬂ grant, [ Explanatory Notes
hen uzrmllm-_nt..Wlthdl‘awalI, I_ In paragraph (1), the sentence “Noth- In paragraph (2), the words “of any
8, or conditioning of a li- | ing in this Act shall be construed to re- character” are omitted as surplusage.
| peal delegations of authority as provided

In paragraph (3), the words “and a
person or agency admitted hy an agency
as a party for limited purprnsps“‘are sub-
stituted for “but nothing hereirf shall he
construed to prevent an agency from ad-
mitting any person or agency as a party
for limited purposes™,

In paragraph (9), a comma is supplied
hetween the words “limitation” and
“amendment” to correct an editorial error
of omission.

In paragraph (10)(C), the words “of
any form™ are omitted as surplusage.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report,

1978 Amendment. Par. (14). Pub.L.
4409 added par. (14).

Effective Date of 1976 Amendment.
Amendment by Pub.L. 94400 effective 180
days after Sept. 13, 1976, see section 6 of
Pub.L. 94109, set out as a note under
section 332b of this title.

Legislative History. For legislative
history and purpose of Pub.L. 94400,
see 1076 U.S.Code Comng. and Adm.News,
p. 2183.

T.5U.S.C.A. §§ 1-703—4 53
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REPORTS 5 §2954

§ 2954,

Information to committees of Congress on request

//An Executive agency, on request of the Committee on Government
/

Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Opera-
tions' of the Senate, or any five members thereof, shall submit any
information requested of it relating to any matter ‘“'ri'tp.ﬁl the juris-
diction of the committee. p

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. !

Historical and Revision Notes
S
Revised Statutes and Statutes at Large

Derivation: United States Code
5 U.S.C. 105a May 29, 1928, ch. 901, § X, 45 Stat. 996,
Explanatory Notes kS
The words “Executive agency" are sub- the definition of “Executive agency” in
stituted for ‘executive department and section 1035. L]
independent establishment” in view of

363 i
Crrthig mors]

: s
v
§ 105. Executive agency
For the purpose of this title, “Executive agency” means an Execu-

tablishment.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379.

Historical and Revision Notes

3 "’tive\epartment, a Government corpq@, and an independent es-

Reviser's Note. The section is supplied utive agency' each time it is used in
to avoid the necessity for defining “Exec- title.

Library References
C.J.5. United States § 31.

17 Cwothing ort]

United States ¢=31.

/J

§ 101. Executive departments /

The Executive departments are:

The Department of State.

The Department of the Treasury.
The Department of Defense.

The Department of Justice.

The Department of the Interior.
The Department of Agriculture.

PHOTOCOPY
PRESERVATION

|
v

§ 103. Government corpo
For the purpose of this title—
(1) “Government corpora
controlled by the Governmer
(2) “Government control
corporation owned by the Go

Pub.L. 89-554, Sept. 6, 1966, 80

The Department of Commerce.

The Department of Labor.

The Department of Health and Human Services.

The Department of Housing and Urban Development.
The Department of Transportation.

The Department of Energy.

The Department of Education.

The Department of Veterans Affairs.

(As amended Pub.L. 95-91, Title VII, § 710(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V,
§ 508(b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-527, § 13(b), Oct. 25, 1988, 102 Stat. 2643.) whinh ie nnat

§ 104. Independent establishment
For the purpose of this title, “independent

(1) an establishment in the executive
United States Postal Service or the P

an Fwaentiva denartmer



/tive\depart-mer.lt, a Government corpaa:ti’Qand an iindependent es-

tablishment.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379.

Historical and Revision Notes

Reviser's Note. The section is supplied utive agency” each time it is used in

to avoid the necessity for defining “Exec- title.
Library References

United States ¢=31.

V

§ 101. Executive departments
The Executive departments are:

The Department of State.

The Department of the Treasury.

The Department of Defense.

The Department of Justice.

The Department of the Interior.

The Department of Agriculture. *

The Department of Commerce.

The Department of Labor.

The Department of Health and Human Services.

The Department of Housing and Urban Development.

The Department of Transportation.

The Department of Energy.

The Department of Education.

The Department of Veterans Affairs.
(As amended Pub.L. 96-91, Title VIL, § 710(a), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V,
§ 508(b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-527, § 13(b), Oct. 25, 1988, 102 Stat. 2643.)

[s5e ¢y T s
HISTORICAL AND STATUTORY NOTES kakl, {hem

1988 Amendment 1977 Amendment W, g Acure ]

Pub.L. 100-527, § 13(b), included the Depart- *  Pub.L. 95-91 incl the De t of En-
ment of Veterans Affairs. ergy.

Effective Date of 1988 Amendment

1979 Amendment
. w Amendment Pub.L. 100-527, effective
Pub.L. 96-88 substituted “Department of  March 15, 11)39.})y except as otherwise provided
Health and Human Services” for “Department therein, see section 18 of Pub.L. 100-527, set out
of Health, Education, and Welfare” and inserted  as a note under section 201 of Title 38, Veterans’
“The Department of Education.” Benefits.

C.J.8. United States § 31.

17 C'Ma"fb:'/‘ﬁ Moﬂ-j

§ 103. Government corpora
For the purpose of this title—

(1) “Government corporati
controlled by the Government
(2) “Government controlle
corporation owned by the Govt

Pub.L. 89-554, Sept. 6, 1966, 80 S

§ 104. Independent establishment
For the purpose of this title, “independent ¢
(1) an establishment in the executive
United States Postal Service or the Po
which is not an Executive departmen!
Government corporation, or part thereof
dent establishment; and
(2) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 879; P
Aug. 12, 1970, 84 Stat. 775.

PHOTOCOPY
PRESERVATION



™
Revised Statutes and Statutes at Large

United States Code
May 29, 1928, ch. 901, § X, 45 Stat. 996.

5 U.S.C. 105a

Derivation:

Explanatory Notes

The words “Executive agency” are sub- the definition of “Executive agency"” in

stituted for ‘‘executive department and section 105.
independent establishment” in view of
363
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For the purpose of this title, “Executive agency” means an Execu- o, pe
-

~""tive Mepartment, a Government corpatation, and an ‘independent es-
tablishment. t\

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379.

Historical and Revision Notes

utive agency" each time it is used in

Reviser's Note. The section is supplied
title.

to avoid the necessity for defining “Exec-
Library References
C.J.8. United States § 31.

17 Cwiotiing mo't]

United States ¢=31.

v / v
101. Executive departments / § 103. Gévernment-corporation’
The Executive departments are:
The Department of State.
The Department of the Treasury.
The Department of Defense. =< ;
The Department of Justice. i E (2)
The Department of the Interior. . corporation owned by the Gov
The Department of Agriculture. ' 6, 80 Stat. 378
The Department of Commerce. Pub.L. 89-554, Sept. B 1H05 S
The Department of Labor.
The Department of Health and Human Services.
The Department of Housing and Urban Development.
The et o Boergy B 104 Tupani s
The DegMent of Edfg,]t;on. For the purpose of this title, “independent establishment” means—
The Department of Veterans Affairs. (1) an establishment in the executive branch (other than the
United States Postal Service or the Postal Rate Commission)
which is not an Executive department, military department,

8 amended Pub.L. 95-91, Title VII, § 710(), Aug. 4, 1977, 91 Stat. 609; Pub.L. 96-88, Title V,
b), Oct. 17, 1979, 93 Stat. 692; Pub.L. 100-527, § 13(b), Oct. 25, 1988, 102 Stat. 2643.)
Government corporation, or part thereof, or part of an indepen-

dent establishment; and

[5ee v T M
(2) the General Accounting Office.

f For the purpose of this title—

(1) “Government corporation” means
controlled by the Government of the United States;
' <loes not include a

“Government controlled corporation’ )
ernment of the United States.

a corporation owned or
and

CNHL-M{ m't]

HISTORICAL AND STATUTORY NOTES | . .,7, tpome

1977 Amendment .-,.\,‘,,h,,',;g avre ]

188 Amendment
b.L. 91-375, § 6(c) (2),

Pub.L. 100-527, § 13(b), included the Depart-

Pub.L. 95-91 includéd the Department of En-
ent of Veterans Affairs. »

19 Amendment Effective Date of 1988 Amendment

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 379; Pu
Aug. 12, 1970, 84 Stat. 775.

Lt Na'uﬂug Mo ]



5 §2905

EMPLOYEES Ch. 29

Historical and Revision Notes

Revised Statutes and Statutes at Large
Aug. 14, 1937, ch. 624, 50 Stat. 640

Nov. 22, 1943, ch. 303, 57 Stat. 391.

Derivation: United States Code
(a) 5 U.S.C. 17d
(b) 5 U.B.C. 17c

Mar. 28, 1955, ch. 17, 60 Stat. 14.

Explanatory Notes

In subsection (a), the word “civilian”
is omitted as unnecessary because of the
definition of “employee” in section 2105.
The words “Executive agency' are coex-
tensive with and substituted for “execu-
tive departments and independent estab-
lishments of the United States” hecause
of the definition of “Executive agency”
in section 105. The words “the Secretary
of a military department with respect to
an employee of his department" are in-
serted to preserve the application of the
source law. Before enactment of the Na-
tional Security Act Amendments of 1040
(63 Stat. 578), the Department of the
Army, the Department of the Navy, and
the Department of the Air Force were
Executive departments. The National Se-

§ 2906. o0ath; custody

curity Act Amendments of 1948 estab-
lished the Department of Defense as an
Executive Department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Force as military departments, not as
Executive departments. However, the
source law for this section, which was in
effect in 1040, remained applicable to the
Secretaries of the milltary departments
by virtue of section 12(g) of the National
Security Act Amendments of 1849 (63
Stat. 501), which is set out in the revis-
er's note for section 301,

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

The oath of office taken by an individual under section 3331 of
this title shall be delivered by him to, and preserved by, the House
of Congress, agency, or court to which the office pertains.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412,

Ch. 29 REPORTS

5 § 2952

(A) appointment and residence of appointee;

(B) separation during probation;

(C) transfer;
(D) resignation; and
(E) removal; and

(2) the Commission keep records of these actions.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412.

Historical and Revision Notes

United States Code

5 U.B.C. 633(2)8 (less
last sentence)

Derivation:

Revised Statutes and Statutes at Large

Jan. 16, 1883, ch. 27, § 2(2) 8 (less last sen-

tence), 22 Stat. 404

Explanatory Notes

The authority of the President to pre-
scribe rules is added on authority of
former section 633(1), which is carried
into section 3302.

In paragraph (1), the word “authority"
is substituted for “power”. The words
“or employment” are omitted as included
within “appointment”.

In paragraph (1) (B), the words “sepa-
ration during probation" are substituted
for “of the rejection of any such person
after probation”. The words “rejection
. after probation” refer to a
rejection, i. e, separation, after a portion
of the probationary period has heen
served but before the end of the proba-
tionary period. This is so because an in-

dividual can be rejected only during the
probationary period. After he has com-
pleted the probationary period, he can be
removed only under procedures governing
removals from the competitive service,
and removals of this nature are covered
by paragraph (E).

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

Official Personnnel Folders., Notice re-
quired by this section as part of Official
Personnel Folders, see Ex.Ord.No.10561,
Sept. 14, 1054, 19 F.R. 5963, set out as a
note under section 1302 of this title.

Historical and Revision Notes

Derivatlon: United States Code

SUSC 21

Revised Statutes and Statutes at Large
R.8. § 1750.

Explanatory Notes

Standard changes are made to conform style of this title as outlined in the pref-
with the definitlons applicable and the ace to the report.

SUBCHAPTER II—REPORTS

§ 2951. Reports to the Civil Service Commission

The President may prescribe rules which shall provide, as nearly
as conditions of good administration warrant, that—

(1) the appointing authority notify the Civil Service Commis-
sion in writing of the following actions and their dates as to
each individual selected for appointment in the competitive
service from among those who have been examined—

360

Cross References
President’s power to grant exceptions from provisions of this section, see section
3302 of this title.
Library References
Officers €=11.4.

§ 2952.

Except when a different time is specifically presecribed by statute,
the head of each Executive department or military department shall
make the annual reports, required to be submitted to Congress, at
the beginning of each regular session of Congress. The reports
shall cover the transactions of the preceding year. ¥

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

C.J.8. Officers § 34.

Time of making annnual reports

Historical and Revision Notes

United States Code
5 U.S.C. 106

Derivation: Revised Statutes and Statutes at Large

R.8. § 105

361
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EMPLOYEES

Ch. 29

Explanatory Notes

The words “Executive department” are
substituted for “department" as the defi-
nition of “department” applicable to this
section is coextensive with the definition
of “Executive department” in section 101.

The words “or military department"”
are inserted to preserve the application
of the source law. Before enactment of
the National Security Act Amendments of
1849 (83 Stat. 578), the Department of the
Army, the Department of the Navy, and
the Department of the Air Force were
Executive departments. The National Se-
curity Act Amendments of 1040 estab-
lished the Department of Defense as an
Executive Department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Force as military departments, not as
Executive departments, However, the
source law for this section, which was in

Secretaries of the military departments
by virtue of section 12(g) of the National
Security Act Amendments of 1040 (63
Stat. 501), which is set out in the revis-
er's note for section 301.

This sectlon was part of title IV of the
Revised Statutes. The Act of July 26,
147, ch. 343, § 201(d), as added Aug. 10,
1849, ch. 412, § 4, 63 Stat. 579 (former 5
U.8.C. 171-1), which provides “except to
the extent inconsistent with the provi-
sions of this Act [National Security Act
of 1047] the provisions of title IV of the
Revised Statutes as now or hereafter
amended shall be applicable to the De-
partment of Defense" is omitted from
this title but is not repealed,

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-

ace to the report.
effect in 1040, remained applicable to the

§ 2953.

Reports to Congress on additional employee require-
ments

(a) Each report, recommendation, or other communication, of an
official nature, of an Executive agency which—

(1) relates to pending or proposed legislation which, if enact-
ed, will entail an estimated annual expenditure of appropriated
funds in excess of $1,000,000;

(2) is submitted or transmitted to Congress or a committee
thereof in compliance with law or on the initiative of the appro-
priate authority of the executive branch; and

(3) officially proposes or recommends the creation or expan-
sion, either by action of Congress or by administrative action,
of a function, activity, or authority of the Executive agency to
be in addition to those functions, activities, and authorities
thereof existing when the report, recommendation, or other
communication is so submitted or transmitted;

shall contain a statement, concerning the Executive agency, for each
of the first 5 fiscal years during which each additional or expanded
function, activity, or authority so proposed or recommended is to be
in éffect, setting forth the following information—

(A) the estimated maximum additional—

(i) man-years of civilian employment, by general catego-
ries of positions;

(ii) expenditures for personal services; and

362
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(iii) expenditures for all purposes other than personal
services;

which are attributable to the function, activity, or authority and

which will be required to be effected by the Executive agency

in connection with the performance thereof; and

(B) such other statement, discussion, explanation, or other
information as is considered advisable by the appropriate au-
thority of the executive branch or that is required by Congress

or a committee thereof.
(b) Subsection (a) of this section does not apply to—
(1) the Central Intelligence Agency;
(2) a Government controlled corporation; or
(3) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Ch. 29 REPORTS

Historical and Revision Notes
Revised Statutes and Statutes at Large

United States Code
5 U.S.C. 642a.

Derivation:

July 25, 1956, ch. 730, § 1, 70 Stat. 652.

Explanatory Notes

In subsection (a), the words “Executive
agency’ are substituted for “department,
agency, or independent establishment of
the executive branch of the Federal Gov-
ernment (including any corporation whol-
Iy owned Ly the United States)" in view

the application to corporations wholly

owned by the United States,

The exception of “the General Account-
ing Office” in subsection (h)(3) is added
to preserve application to the executive
hranch.

of the definition of “Executive agency”
in section 105. The exception of “a Gov-
ernment controlled corporation” in
subsection (b)(2) s added to preserve

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

LY

An Executive agency, on request of the Committee on Government
Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Opera-
tions of the Senate, or any five members thereof, shall submi!: any
information requested of it relating to any matter within the juris-
diction of the committee.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Historical and Revision Notes

Revised Statutes and Statutes at Large

United States Code
May 20, 1928, ch. 901, § 2, 45 Stat. 996.

5 U.8.C. 100a

Derivation:

Explanatory Notes
the definition of “Executive
section 105.

i P ] agency” in
The words “Executive agency” are sub- LEZEnEC)

stituted for “executive department and
independent establishment” in view of
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The words “Committee on Government
Operations of the House of Representa-
tives” are substituted for “Committee on
Expenditures in the Executive Depart-
ments of the House of Representatives"
on authority of H.Res. 647 of the 82d
Congress, adopted July 3, 1952

364

EMPLOYEES Ch. 29

The words “Committee on Government
Operations of the Senate" are substituted
for “Committee on Expenditures in the
Executive Departments of the Senate” on
authority of S.Res. 280 of the 82d Con-
gress, adopted Mar. 3, 1952,

Standard changes are made to con-
form with the definitions applicable and
the style of this title as outlined in the
preface to the report,

SUBPART B—EMPLOYMENT AND RETENTION

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

Sec.

3101. General authority to employ.

3102. Employment of readers for blind employees.
3103. Employment at seat of Government only for services ren-

dered.

3104. Employment of specially qualified scientific and professional

personnel.

3105. Appointment of hearing examiners.

3106. Employment of attorneys; restrictions.

3107. Employment of publicity experts; restrictions.

3108. Employment of detective agencies; restrictions.

3109. Employment of experts and consultants; temporary or inter-

mittent.

3110. Employment of relatives; restrictions.

Historical Note

1967 Amendment. Pub.L. 90-208, Title
II, § 221(b), Dec. 18, 1067, 81 Stat. 640,
added item 3110.

§ 3101.

General authority to employ

Each Executive agency, military department, and the government
of the District of Columbia may employ such number of employees
of the various classes recognized by chapter 51 of this title as Con-
gress may appropriate for from year to year.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 414. &)

Historical and Revision Notes

TUnited States Code
5 U.8.C. 43

Derivation:

Revised Statutes and Statutes at Large
R.S. § 169.

June 26, 10630, ch. 618, 46 Stat. 817,

5 U.S.C. 514d (2d par.)

Sept. 21, 1944, ch. 412, § 709, 5S Stat. T43.

Explanatory Notes

The authorization is restated to con-
form to the style of this title. The
words “Executive agency” are substituted
for “executive department, independent
establishment” in view of the definitions
in sections 103, 14, and 105. The source
statute {an act to authorize the appoint-
ment of employees in the executive
branch ete.) applied to the entire execu-
tive branch, and government corporations
as well as other agencies in the executive
branch were included within the words
“independent establishment”. The words
“or & military department” are inserted

to preserve the application of the source
statute. Before enactment of the Nation-
al Security Act Amendments of 1049 (63
Stat. 578), the Department of the Army,
the Department of the Navy, and the
Department of the Air Force were Ex-
ecutive departments. The National Se-
curity Act Amendments of 1949 estab-
lished the Department of Defense as an
Executive department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Force as military departments, not as
Executive departments., However, the
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(iii) expenditures for all purposes other than personal
services;
which are attributable to the function, activity, or authority and
which will be required to be effected by the Executive agency
in connection with the performance thereof; and
(B) such other statement, discussion, explanation, or other
information as is considered advisable by the appropriate au-
thority of the executive branch or that is required by Congress
or a committee thereof.

(b) Subsection (a) of this section does not apply to—
(1) the Central Intelligence Agency;
(2) a Government controlled corporation; or
(3) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Historical and Revision Notes

Derivation: United States Code Revised Statutes and Statutes at Large
5 U.S.C. 642a. July 25, 1956, ch. 730, § 1, 70 Stat. 652,

Explanatory Notes

In subsection (a), the words “Executive the application to corporations wholly
agency' are substituted for “department, owned by the United States.
agency, or independent establishment of
the executive branch of the Federal Gov-
ernment (including any corporation whol-
ly owned by the United States)" in view

The exception of “the General Account-
ing Office” in subsection (b)(3) is added
to preserve application to the executive

ot . branch,

of the definition of “HExecutive agency -

in section 105. The exception of “a Gov- Standard changes are made to conform
ernment  controlled corporation” in with the definitions applicable and the

subsection (b)(2) is added to preserve style of this title as outlined in the pref-

ace to the report.
4

§ 2954. Information to committees of Congress on request

An Executive agency, on request of the Committee on Government
Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Opera-
th!‘lS of the Senate, or any five members thereof, shall submit any
0 muestsedaof it relating to any matter wltl;.m the juris-
diction of the committee.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413. g
Historical and Revision Notes
W
Derivation: United States Code Revised Statutes and Statutes at Large
5 U.8.C. 105a May 20, 1928, ch. 901, § ¥, 45 Stat. 996.

Explanatory Notes

The words “Executive agency' are sub- the definition of "“Executive agency” in
stituted for “executive department and section 103.
independent establishment” in view of
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The words “Committee on Government
Operations of the House of Representa-
tives” are substituted for “Committee on
Expenditures in the Executive Depart-
ments of the House of Representatives”
on authority of H.Res. 647 of the 82d
Congress, adopted July 3, 1832

EMPLOYEES

Ch. 29

The words “Committee on Government
Operations of the Senate” are substituted
for “Committee on Expenditures in the
Executive Departments of the Senate” on
authority of S.Res. 280 of the 82d Con-
gress, adopted Mar. 3, 1052,

Standard changes are made to con-
form with the definitions applicable and
the style of this title as outlined in the
preface to the report.
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HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:
Derivation U.S. Code Revised Statutes and
Statutes at Large

July 25, 1956, ch 730, § 1,
70 Stat. 652.

In subsec. (a), the words, “Executive agency” are substituted for “depart-
ment, agency, or independent establishment of the executive branch of
the Federal Government (including any corporation wholly owned by
the United States)” in view of the definition of “Executive agency” in 5
USCS § 105. The exception of “a Government controlled corporation™
is subsec. (b)(2) is added to preserve the application to corporations
wholly owned by the United States.

The exception of “the General Accounting Office” in subsec. (b)(3) is
added to preserve application to the executive branch.

Standard changes are made to conform with the definitions applicable
and the style of this title.

..................... 5 USC § 642a

§ 2954. Information to committees of Congress on request

An Executive agency, on request of the Committee on Government Opera-
tions of the House of Representatives, or of any seven members thereof, or
on request of the Committee on Government Operations [Governmental
Affairs] of the Senate, or any five members thereof, shall submit any infor-
mation requested of it relating to any matter within the jurisdiction of the

committee.
(Sept. 6, 1966, P. L. 89-554, § 1, 80 Stat. 413.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Prior law and revision:
Derivation U.S. Code Revised Statutes and

Statutes at Large
..................... 5 USC § 105a May 29, 1928, ch 901, § 2,
45 Stat. 996.

The words “Executive agency” are substituted for “executive department
and independent establishment” in view of the definition of “Executive
agency” in 5 USCS § 105.

The words “Committee on Government Operations of the House of
Representatives™ are substituted for “‘Committee on Expenditures in the
Executive Departments of the House of Representatives’ on authority of
H. Res. 647 of the 82d Congress, adopted July 3, 1952.

The words “Committee on Government Operations of the Senate” are
substituted for “Committee on Expenditures in the Executive Depart-
ments of the Senate” on authority of S. Res. 280 of the 82d Congress,
adopted March 3, 1952.

Standard changes are made to conform with the definitions applicable
and the style of this title.

Explanatory notes:

The bracketed words ‘“Governmental Affairs” were inserted on the
authority of S. Res. 4, Jan. 4, 1977, which changed the name of the
Senate Committee on Government Operations to the Se. : Committee
on Governmental Affairs, effective Feb. 11, 1977.
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“LABOR STANDARDS ENFORCEMENT

“In order to assure coordination of administration and con-
sistency of enforcement of the labor standards provisions of
each of the following Acts by the Federal agencies responsi-
ble for the administration thereof, the Secretary of Labor
shall prescribe appropriate standards, regulations, and pro-
cedures, which shall be observed by these agencies, and cause
to be made by the Department of Labor such investigations,
with respect to compliance with and enforcement of such
labor standards, as he deems desirable, namely: (a) The Act
of March 3, 1931 (46 Stat. 1494, ch. 411), as amended ; (b)
the Act of June 13, 1934 (48 Stat. 948, ch. 482); (c) the
Act of August 1, 1892 (27 Stat. 340, ch. 352), as amended ;
(d) the Act of June 19, 1912 (37 Stat. 137, ch. 174) as
amended ; (e) the Act of June 3,1939 (53 Stat. 804, ch. 175),
as amended; (f) the Act of August 13, 1946 (60 Stat. 1040,
ch. 958) ; (g) the Act of May 13, 1946 (60 Stat. 170, ch. 251,
as amended; and (h) the Act of July 15, 1949, ch. 338,
Public Law 171, 81st Congress, first session.”

MUTUAL SECURITY PROGRAM—CUTOFF OF FUNDS FROM
OFFICE OF INSPECTOR GENERAL AND COMPTROLLER

Section 533A(d) of the Mutual Security Act of 1954 added by sec-
tion 401 (h) of the Mutual Security Act of 1959 (73 Stat. 253), which
directs that the expenses of the Office of the Inspector General and
Comptroller with respect to programs under the Mutual Security
Act be charged to the appropriations made to carry out such pro-
grams, provided that all documents, reports, and other materials
relating to the operations and activities of that Office are furnished
upon request to the General Accounting Office, or to any appropriate
congressional committee or duly authorized subcommittee, does not
authorize the funds of the Office of the Imnspector General and
Comptroller to be cut off because of the failure of the State Depart-
ment to furnish certain documents relating to that Office to a con-
gressional subcommittee, if the President has issued a certificate
pursuant to section 101(d) -of the Mutual Security and Related
Agencies Appropriation Act, 1961 (74 Stat. 778), to the'effect that
he has forbidden the production of those documents and states his
reasons for so doing. A contrary conclusion reached by the Comp-
troller General is incorrect, and, therefore, funds continue to be
available as heretofore for the Office of the Inspector General and
Comptroller.

The proviso in section 533A (d) does not expressly authorize the funds
of the Office of the Inspector General and Comptroller to be cut
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Finally, the construction which the Comptroller General
gives to the proviso of section 533A (d) of the Mutual Secu-
rity Act of 1954, must be rejected because it is inconsistent
with the familiar rule that courts will adopt an interpreta-
tion of a Federal statute which will avoid constitutional
questions rather than one which raises serious constitutional
doubts.’* In my opinion, the interpretation which the Comp-
troller General places upon the proviso does not merely raise
constitutional doubts; interpreted to reach the documents
here involved the proviso is unconstitutional.®

That the papers and documents requested are of a char-
acter long protected by the Executive privilege in the ad-
ministration of our Government can scarcely be denied.
Thus, as you have certified, a number of documents contain
investigative matter from confidential sources some of which
is unsubstantiated, and disclosure of these “would be unfair
to the individuals concerned and tend to impair the ability
of the Executive to conduct effective investigations.”

Here then we have an express certification by the Presi-
dent, personally, in exercise of his long-honored Executive
privilege that disclosure of the papers requested would be
contrary to the public interest. The Comptroller General
in effect says, however, that his construction of the statute
cannot be governed by the consequence that grave constitu-
tional questions may arise because of it. The fallacy of this ,
view is that it imputes an intention to Congress which in fact
Congress attempted to avoid and which as a matter of sound
precedent, courts generally are unwilling to accept. At the
very least to adopt the Comptroller General’s construction
of the proviso raises grave constitutional problems under the
separation-of-powers doctrine.

The congressional power of investigation is, of course,
broad. Nevertheless it has limitations, one of which is based
upon the doctrine of separation of powers inherent in our
Constitution. Speaking for the majority of the Court in

3 See e.g. United States v. Rumely, 345 U.S. 41, 45; Buttfield v. Stranahan,
192 U.S. 470, 492, .

2 In view of the conclusion reached earller in this opinion that the construe-
tion given section 533A(d) by the Comptroller General 1s Incorreet, there is
no occasion to consider any problem of severability which may be involved In
the constitutional aspects of the question.
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Historical and Revision Notes

Derivation: United States Code
(a) 5 U.S.C. 17b

(b) 5 U.S.C. 17c

Revised Statutes and Statutes at Large

Aug. 14, 1037, ch. 624, 50 Stat. 640.
Nov. 22, 1643, ch. 303, 57 Stat. 581.
Mar. 28, 1955, ch. 17, 60 Stat. 14.

Explanatory Notes

In subsection (a), the word “civilian”
is omitted as unnecessary because of the
definition of “employee” in section 2105.
The words “Executive agency” are coex-
tensive with and substituted for “execu-
tive departments and independent estab-
lishments of the United States" bhecause
of the definition of “Executive agency'
in section 105. The words “the Secretary
of a military department with respect to
an employee of his department” are in-
serted to preserve the application of the
source law. Before enactment of the Na-
tlonal Security Aet Amendments of 1040
(63 Stat. 578), the Department of the
Army, the Department of the Navy, and
the Department of the Air Force were
Executive departments. The Natlonal Se-

§ 2906.

Oath; custody

curity Act Amendments of 1940 estab-
lished the Department of Defense as an
Executive Department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Foree as military departments, not as
Executive departments. However, the
source law for this section, which was in
effect in 1040, remained applicable to the
Secretaries of the military departments
by virtue of section 12(g) of the National
Security Act Amendments of 1940 (83
Stat. 501), which is set out in the revis-
er's note for section 301.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

The oath of office taken by an individual under section 3331 of
this title shall be delivered by him to, and preserved by, the House
of Congress, agency, or court to which the office pertains.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412,

Historical and Revision Notes

United States Code
5 USC 21

Derfvatlon:

Revised Statutes and Statutes at Large

R.8. § 1750.

Explanatory Notes

Standard changes are made to conform
with the definitions applicable and the

style of this title as outlined in the pref-
ace to the report.

'SUBCHAPTER II—REPORTS

§ 2951.

Reports to the Civil Service Commission

The President may prescribe rules which shall provide, as nearly
as conditions of good administration warrant, that—

(1) the appointing authority notify the Civil Service Commis-
sion in writing of the following actions and their dates as to
each individual selected for appointment in the competitive
service from among those who have been examined—

360
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(A) appointment and residence of appointee;
(B) separation during probation;
(C) transfer;
(D) resignation; and
(E) removal; and
(2) the Commission keep records of these actions.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 412.

Historical and Revision Notes

United States Code Revised Statutes and Statutes at Large
5 U.S.C. 833(2)8 (less Jan, 16, 1883, ch. 27, § 2(2) 8 (less last sen-
last sentence) tence), 22 Stat. 404,

Derivation:

Explanatory Notes

The authority of the President to pre-
scribe rules is added on authority of
former section 633(1), which is carried
into section 3302.

In paragraph (1), the word “authority"”
is substituted for “power”. The words
“or employment” are omitted as included
within “appeintment”.

In paragraph (1) (B), the words “sepa-
ration during probation"” are substituted
for “of the rejection of any such person
after probation”. The words “‘rejection
. + . after probation” refer to a
rejection, i. e., separation, after a portion
of the probationary period has heen

dividual can be rejected only during the
probationary period. After he has com-
pleted the probationary period, he can he
removed only under procedures governing
removals from the competitive service,
and removals of this nature are covered
by paragraph (E).

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-
ace to the report.

Official Personnnel Folders. Notice re-
quired by this section as part of Official
Personnel Folders, see Ex.Ord.No.10361,
Sept. 14, 1954, 19 F.It. 5063, set out as a

served but before the end of the proba- note under section 1302 of this title.
tionary period. This is so because an in-
Cross References
President’'s power to grant exceptions from provisions of this section, see section
3302 of this title.
Library References

Officers ¢=11.4. C.J.8. Officers § 34.

§ 2952. Time of making annual reports

Except when a different time is specifically prescribed by statute,
the head of each Executive department or military department shall
make the annual reports, required to be submitted to Congress, at
the beginning of each regular session of Congress. The reports
shall cover the transactions of the preceding year. ¥

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Historical and Revision Notes

Revised Statutes and Statutes at Large
R.S. § 105

361
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5 U.8.C. 106

Derivation:
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Explanatory Notes

The words “Executive department” are
substituted for “department” as the defi-
nition of “department” applicable to this
section is coextensive with the definition
of “Executive department” in section 101

The words “or military department”
are jnserted to preserve the application
of the source law. Before enactment of
the National Security Act Amendments of
1949 (63 Stat. 578), the Department of the
Army, the Department of the Navy, and
the Department of the Alr Force were
Executive departments. The Natlonal Se-
curity Act Amendments of 140 estab-
lished the Department of Defense as an
Executive Department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Force as military departments, not as
Executive departments. However, the
source law for this section, which was in

Secretaries of the military departments
by virtue of section 12(g) of the National
Security Act Amendments of 1949 (63
Stat. 501), which is set out in the revis-
er's note for section 301

This section was part of title IV of the
Revised Statutes. The Act of July 26,
10847, ch. 343, § 201(d), as added Aug. 10,
1849, ch. 412, § 4, 63 Stat. 579 (former 5
U.8.C, 171-1), which provides “except to
the extent inconsistent with the provi-
sions of this Act [National Security Act
of 1947] the provisions of title IV of the
Revised Statutes as now or hereafter
amended shall be applicable to the De-
partment of Defense” {s omitted from
this title but is not repealed.

Standard changes are made to conform
with the definitions applicable and the
style of this title as outlined in the pref-

ace to the report,
effect in 1949, remained applicable to the

§ 2953.

Reports to Congress on additional employee require-
ments

(a) Each report, recommendation, or other communication, of an
official nature, of an Executive agency which—

(1) relates to pending or proposed legislation which, if enact-
ed, will entail an estimated annual expenditure of appropriated
funds in excess of $1,000,000;

(2) is submitted or transmitted to Congress or a committee
thereof in compliance with law or on the initiative of the appro-
priate authority of the executive branch; and

(3) officially proposes or recommends the creation or expan-
sion, either by action of Congress or by administrative action,
of a function, activity, or authority of the Executive agency to
be in addition to those functions, activities, and authorities
thereof existing when the report, recommendation, or other
communication is so submitted or transmitted;

shall contain a statement, concerning the Executive agency, for each
of the first 5 fiscal years during which each additional or expanded
function, activity, or authority so proposed or recommended is to be
in éffect, setting forth the following information—

(A) the estimated maximum additional—
(i) man-years of civilian employment, by general catego-
ries of positions;
(ii) expenditures for personal services; and

362
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(iii) expenditures for all purposes other than personal
services;
which are attributable to the function, activity, or authority and
which will be required to be effected by the Executive agency
in connection with the performance thereof; and
(B) such other statement, discussion, explanation, or other
information as is considered advisable by the appropriate au-
thority of the executive branch or that is required by Congress

or a committee thereof.
(b) Subsection (a) of this section does not apply to—
(1) the Central Intelligence Agency ;
(2) a Government controlled corporation; or
(3) the General Accounting Office.
Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Ch. 29 REPORTS

Historical and Revision Notes

Revised Statutes and Statutes at Large

United States Code
5 U.S.C. 6i2a.

Derivation:

July 25, 1956, ch. 730, § 1, 70 Stat. 652,

Explanatory Notes

In subsection (a), the words “Executive
ageney” are substituted for “‘department,
agency, or independent establishment of
the executive branch of the Federal Gov-
ernment (including any corporation whol-
Iy owned by the United States)” in view

the application to corporations wholly
owned hy the United States.

The exception of “the General Account-
ing Office” in subsection (W)(3) is mid_ed
to preserve .'I|II\|il'!I'[il!I| to the executive
branch.

of the definition of “Executive agency” .
in section 105. The exception of “a Gov- Standard changes are :u:_irll‘ to conform
l‘l'llllI.PrlI controlled  corporation”  in  with the definitions applicable and the
subsection (b)(2) is added to preserve style of this title as outlined in the pref-

ace to the report.
.

§ 2954. nformation to committees of Congress on request

An Executive agency, on request of the Committee on Government
Operations of the House of Representatives, or of any seven mem-
bers thereof, or on request of the Committee on Government Qpera-
tions of the Senate, or any five members thereof, shall subm:? any
information requested of it relating to any matter within the juris-
diction of the committee.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 413.

Historical and Revision Notes

Revised Statutes and Siatutes at Large
May 29, 1928, ch. 901, § 2, 45 Stat. 906

United States Code
5 U.S.C. 105a

Derivation:

Explanatory Notes
The words “Executive agency' are sub- the definition of “Executive ageney™ it
stituted for “executive department and section 1035.
independent establishment” in  view of
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The words “Committee on Government
Operations of the House of Representa-
tives" are substituted for “Committee on
Expenditures in the Executive Depart-
ments of the House of Representatives”
on authority of H.Res. 647 of the &2d
Congress, adopted July 3, 1052
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The words “Committee on Government
Operations of the Senate” are substituted
for “Committee on Expenditures in the
Executive Departments of the Senate” on
authority of S.Res. 280 of the 824 Con-
gress, adopted Mar. 3, 1052,

Standard changes are made to con-
form with the definitions applicable and
the style of this title as outlined in the
preface to the report,

|

SUBPART B—EMPLOYMENT AND RETENTION
CHAPTER 31—AUTHORITY FOR EMPLOYMENT

Sec.

3101. General authority to employ.

3102. Employment of readers for blind employees.

3103. Employment at seat of Government only for services ren-
dered.

3104. Employment of specially qualified scientific and professional
personnel.

3105. Appointment of hearing examiners.

3106. Employment of attorneys; restrictions.

3107. Employment of publicity experts; restrictions.

3108. Employment of detective agencies; restrictions.

3109. Employment of experts and consultants; temporary or inter-
mittent.

3110. Employment of relatives; restrictions.

Historical Note

1967 Amendment. Pub.L. 00-208, Title
II, § 221(b), Dec. 18, 1967, 81 Stat. 640,
added item 3110.

§ 3101. General authority to employ

Each Executive agency, military department, and the government
of the District of Columbia may employ such number of employees
of the various classes recognized by chapter 51 of this title as Con-
gress may appropriate for from year to year.

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 414. by

Historical and Revision Notes

Revised Statutes and Statutes at Large
R.S. § 169,
June 26, 1930, ch. 618, 46 Stat. 817.
Sept. 21, 1944, ch. 412, § 700, 58 Stat. 743.

United States Code
5 U.S.C. 43

Derivation:

5 U.8.C. 514d (2d par.)

Explanatory Notes

The authorization is restated to con-
form to the style of this titlee. The
worils “Executive agency” are substituted
for “executive department, independent
establishment™ in view of the definitions
in sections 103, 104, and 105. The source
statute (an act to authorize the appoint-
ment of employees in the executive
branch ete.) applied to the entire execu-
tive branch, and government corporations
as well as other agencies in the executive
branch were included within the words
“independent establishment”. The words
“or a military department” are inserted

to preserve the application of the source
statute. Before enactment of the Nation-
al Security Act Amendments of 1949 (63
Stat. 578), the Department of the Army,
the Department of the Navy, and the
Department of the Air Force were Ex-
ecutive departments, The National Se-
curity Act Amendments of 14D estab-
lished the Department of Defense as an
Executive department including the De-
partment of the Army, the Department of
the Navy, and the Department of the Air
Force as military departments, not as
Executive departments. However, the
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LEVEL 1 - 1 OF 2 CASES

OPINION OF THE OFFICE OF L

COUNSELr
1984 OLC LEXIS 32; 8 Op
February 22, 19

NOTICE: THIS OPINION IS A PRELIMINAR SION |AND HAS NOT
BEEN RELEASED FOR PUBLICATION IN THE PERMANENT VOLUME.

OPINION:
e [ #13] heretofore has not had occasion to constru¢ this particular

provision, we have construed similar provisions in the past to avoid impinging
on the constitutional prerogatives of the Executive. See, &.g., Statement of
Attorney General Elliot Richardson (June 1973) (construing \5 U.S.C. @ 2954,
which requires Executive agencies to submit to the House or 'Senate Committees on
Government Operations "any information requested of it relating to any matter
within the jurisdiction of the committee," to grant to the pertinent committees
access to only type of information that traditionally has been made ...
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LEVEL 1 - 2 OF 2 CASES

OPINION OF THE OFFICE OF LEGAL COUNSEL
'1982 OLC LEXIS 19; 6 Op. O0.L.C. 632

November 5, 1982

OPINION:

sss [*30] [**643] Executive Branch. For example, Congress has enacted a
provision that on its face requires any executive agency to submit to the
Government Operations Committees of the House or Senate "any information
requested of it relating to any matter within the jurisdiction of the
committee." 5 U.S.C. @ 2954. This provision, however, has been narrowly
interpreted by the Executive Branch to grant to the pertinent committees access
to only the type of information that has traditionally been made available to
Congress and that is not subject to valid claims of executive privilege.
Statement of Attorney ...
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SOUCIE v. DAVID

1067

Cite as 448 F.2d 1067 (1971)

Gary A. SOUCIE et al., Appellants
v.
Edward E. DAVID, Jr., Director, Office
of Science and Technology, et al.
No. 24573.

United States Court of Appeals,
District of Columbia Circuit.

Argued Dec. 7, 1970.
Decided April 13, 1971.

Suit by citizens against Director of
Office of Science and Technology for in-
junctive relief under Freedom of Infor-
mation Act to compel the director to re-
lease to them a certain document. The
United States District Court for the
District of Columbia, John H. Pratt, J.,
dismissed the suit and the citizens ap-
pealed. The Court of Appeals, Bazelon,
Chief Judge, held that where Office of
Science and Technology had independent
function of evaluating federal scientific
programs, the office was “agency” sub-
ject to the Administrative Procedure Act
and the Freedom of Information Act.
The court further held that the “Garwin
Report” which evaluates the federal gov-
ernment’s program for development of
supersonic transport aircraft was a rec-
ord of the agency and ordered remand
for determination of whether the report
was within any of the statutory exemp-
tions.

Reversed and remanded with direc-
tions.

Wilkey, Circuit Judge,
and filed opinion.

concurred

1. Records &=14

Where doctrine of executive priv-
ilege was not expressly invoked by the
government as defense to citizens’ suit
under Freedom of Information Act to ac-
quire copy of report by Office of Science
and Technology concerning feasibility of
supersonic transport program, the priv-
ilege was not properly before the court
and was not available as basis for dis-
missal of the suit. 5 U.S.C.A. §§ 552,

913; Federal Aviation Act of 1958, § 312
(c), 49 U.S.C.A. § 1353(c); Department
of Transportation Act, § 6(c) (1), 49
U.S.C.A. § 1655(c) (1); 28 US.C.A. §
291(a).

2. Constitutional Law =76

Doctrine of executive privilege is
inherent in constitutional requirement of
separation of powers.

3. Records €14

The power of Congress to compel
disclosure of agency records to the public
is no greater than its power to compel
disclosure to Congress itself. 5 U.S.C.A.
§ 2954; 31 U.S.C.A. § 1002.

4. Constitutional Law €=46(1)

As serious constitutional questions
would be presented by claim of execu-
tive privilege as defense to suit under
Freedom of Information Aect, the court
should avoid unnecessary decision of con-
stitutional questions. 5 U.S.C.A. § 552
(a) (3).

5. Constitutional Law =67

Judicial power extends to resolution
of questions of separation of powers
raised by constitutional claim of etecu-
tive privilege as defense to suit under the
Freedom of Information Act. 5 U.S.C.A.
§ 552(a) (3).

6. Constitutional Law C=67

The courts have power to compel
subordinate executive officials to disobey
illegal presidential commands.

7. Injunction 75

If nondisclosure by Office of Science
and Technology of scientific report was
not supported by statutory exemption or
constitutional executive privilege, Free-
dom of Information Act required issu-
ance of injunction to compel the office
to release the report to citizens, regard-
less of whether refusal to disclose was
attributable to the office or to the Presi-
dent. 5 U.S.C.A. §§ 552, 913; Federal
Aviacvion Act of 1958, § 312(e), 49 U.S.
C.A. § 1353(c); Department of Trans-
portation Act, § 6(c) (1), 49 U.S.C.A. §
1655(c¢) (1); 28 U.S.C.A. § 291(a).

i
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8. Injunction €=114(3)

The President was not indispensable
party to citizens’ suit under Freedom of
Information Act to compel Office of
Science and Technology to release report
on feasibility of supersonic transport
program. 5 U.S.C.A. §§ 552, 913; Fed-
eral Aviation Act of 1958, § 312(c¢), 49
U.S.C.A. § 1353(c); Department of
Transportation Act, § 6(c) (1), 49 U.S.
C.A. § 1655(c) (1); 28 US.C.A. § 291
(a).

9. Administrative Law and Procedure
€&=103
Records €14
- While primary purpose of Adminis-
trative Procedure Act is to regulate the
processes of rule making and adjudica-
tion, administrative entities that perform
neither function are nevertheless “agen-
cies” and therefore subject to the public
information provisions of the Act. 5
U.S.C.A. § 551(1).
See publication Words and Phrases
for other judicial constructions and
definitions.

10. Constitutional Law =50

The power of investigation is an in-
cident of legislative power necessary to
enactment and effective enforcement of
wise laws.

11. United States €=23(2)

The chief limitation on congression-
al inquiry is that it must be exercised for
valid legislative purposes and not in der-
ogation of fundamental personal liber-
ties.

12. Administrative Law and Procedure
&5
Records =14

Where Office of Science and Tech-
nology had independent function of eval-
uating federal scientific programs, office
was “agency” subject to the Administra-
tive Procedure Act and the Freedom of
Information Act. 5 U.S.C.A. §§ 552,
913; Federal Aviation Act of 1958, § 312
(e), 49 U.S.C.A. § 1353(c); Department
of Transportation Act, § 6(c) (1), 49
U.S.C.A § 1655(c) (1); 28 US.C.A. §
291(a).

13. Records =14

The “Garwin Report”, prepared by
the Office of Science and Technology as
an evaluation of feasibility of supersonic
transports, was record of the office un-
der the Freedom of Information Act. 5
U.S.C.A. §§ 552, 913; Federal Aviation
Act of 1958, § 312(c), 49 U.S.C.A. § 1353
(e); Department of Transportation Act,
§ 6(c) (1), 49 U.S.C.A. § 1655(c) (1);
28 U.S.C.A. § 291(a).

14. Records &14

Any report prepared by the Office
of Science and Technology or its con-
sultants in fulfillment of its function to
evaluate federal scientific programs is a
record of the agency for purposes of
Freedom of Information Aect. 5 U.S.
C.A. § 552(a) (3).

15. Records =14

Fact that President requested that
Office of Science and Technology pre-
pare assessment of supersonic transport
program did not deprive the office’s re-
port of its character as record of study
made in performance of ordinary func-
tions of the agency, although a request
might bring the document within # stat-
utory or constitutional exemption from
the disclosure requirements of the Free-
dom of Information Act. 5 U.S.C.A. §
5562(a) (3).

16. Constitutional Law €50

Congress has power to eliminate or-
dinary discretionary barriers to injunc-
tive relief against a federal agency.

17. Records =14

Chief purpose of Freedom of Infor-
mation Act is to increase public access
to governmental records by substituting
limited categories of privileged material
for the standards of agency discretion
and to provide effective judicial remedy.
5 U.S.C.A. §§ 552, 552(c).

18. Records =14

The district courts do not have gen-
eral power to deny relief under Freedom
of Information Act on equitable grounds
apart from the exemptions in the Act
itself. 5 U.S.C.A. §§ 5562, 552(c).
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19. Records =14

Exemption within the Freedom of
Information Act of “inter-agency or in-
tra-agency memorandums or letters” was
intended to encourage free exchange of
ideas during process of deliberation and
policy-making and to protect internal
communications consisting of advice, rec-
ommendations, opinions and other ma-
terial reflecting deliberative or policy-
making processes, but not purely factual
or investigatory reports; factual infor-
mation may be protected only if it is in-
extricably intertwined with policy-mak-
ing processes. 5 U.S.C.A. § 552(b) (5).

20. Records =14

The government may have special
need for opinions and recommendations
of temporary consultants, and those in-
dividuals should be able to give their
judgments freely without fear of pub-
licity, therefore Freedom of Information
Act exemption for internal communica-
tions is available in connection with re-
ports prepared for an agency by outside
experts. 5 U.S.C.A. § 552(b) (4, 6, 8).

21. Records =14

Exemption within Freedom of In-
formation Act of “trade secrets and com-
mercial or financial information obtained
from a person and privileged or con-
fidential” is intended to encourage in-
dividuals to provide confidential infor-
mation to the government, and it must
be read narrowly in accordance with that
purpose. 5 U.S.C.A. § 552(b) (4, 6, 8).

22. Records &=14

Exemption within Freedom of In-
formation Act of investigatory files
compiled for law enforcement purposes
covers files prepared for both civil and
criminal law enforcement. 5 U.S.C.A. §
552(b), (4, 6, 8).

23. Records =14

Exemption of confidential informa-
tion within Freedom of Information Act
is available only with respect to infor-
mation received by the government from
sources outside the government. 5 U.S.
C.A. § 552(b) (4, 6, 8).

24. Records =14

In order to qualify for Freedom of
Information Act exemption of matters
specifically required by executive order
to be kept secret in interest of national
defense or foreign policy, government
need only show that the record is spe-
cifically required to be kept secret pur-
suant to an executive order; review of
the propriety of keeping it secret is lim-
ited to determining that the administra-
tive decision was not arbitrary and ca-
pricious. 5 U.S.C.A. § 552(a) (3), (b)
(1).

25. Courts &=406.9(10)

On remand, district court would be
required to expedite proceedings to de-
termine whether report by the Office of
Science and Technology to the President
on the feasibility of the supersonic trans-
port program was protected by statutory
exemption or constitutional privilege;
such statutory de novo evaluation would
be most effectively undertaken by ex-
amination of report in camera. 5 U.S.
C.A. § 552(a) (3), (b) (1).

26. Records =14

The touchstone of any proceeding
under the Freedom of Information Act
must be the clear legislative intent to
assure public access to all governmental
records whose disclosure would not sig-
nificantly harm specific governmental in-
terests; the policy of the Act requires
that the disclosure requirements be con-
strued broadly, the exemptions narrowly.
5 U.S.C.A. § 552.

—_—

Mr. Peter L. Koff, Boston, Mass., with
whom Messrs. Lawrence Speiser and
Melvin L. Wulf, Washington, D. C., were
on the brief, for appellants. Mrs. Hope
Eastman, Washington, D. C., also enter-
ed an appearance for appellants.

Mr. Jeffrey F. Axelrad, Atty., Depart-
ment of Justice, with whom Messrs.
Thomas A. Flannery, U. S. Atty., Robert
V. Zener and Harland F. Leathers,
Attys., Department of Justice, were on
the brief, for appellees. Mr. Morton Hol-
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lander, Atty., Department of Justice, al-
so entered an appearance for appellees.

Mr. Peter L. Koff, Asst. Corporation
Counsel for the City of Boston, Mas-
sachusetts, filed a brief on behalf of the
City of Boston as amicus curiae.

Before BAZELON, Chief Judge, VAN
DUSEN,* Circuit Judge, U. S. Court of
Appeals for the Third Circuit, and WIL-
KEY, Circuit Judge.

BAZELON, Chief Judge:

This is an appeal from the dismissal
of a suit for injunctive relief under the
Freedom of Information Act.! Two citi-
zens seek to compel the Director of the
Office of  Science and Technology
(OST)? to release to them a document,
known as the Garwin Report, which eval-
uates the Federal Government’s program
for development of a supersonic trans-
port aircraft (SST).3

* Sitting by designation pursuant to 28 U.
S.C. § 291(a) (1964).

I. Pub.L.No.89—487, 80 Stat. 250 (1966),
amending Administrative Procedure Act,
ch., 324, § 3, 60 Stat. 238 (1946), 5 U.
S.C. § 1002 (1964). Pub.L.No.89—487
was repealed, but its substantive provi-
sions enacted into the United States
Code, by Pub.L.N0o.90-23, 81 Stat. 54
(1967), 5 U.S.C. § 552 (Supp. V, 1970).

The OST was established in the Execu-
tive Office of the President by Reorgani-
zation Plan No. 2 of 1962, Pt. I, 3 C.F.
R. 879 (1959-63 Compilation), set out
following 5 U.S.C. § 133z-15 (1964), at
247. Section 133z-15 has been replaced
by 5 U.S.C. § 913 (Supp. V, 1970).

3. The statutory basis for the SST pro-
gram is a provision in the Federal Avin-
tion Act of 1958 authorizing the Admin-
istrator of the Federal Aviation Agency
to undertake research and development
in aviation. Pub.L.No.85-726, Tit. III,
§ 312(c), T2 Stat. TH2 (1958), 49 US.C.
§ 1353(e) (1964). This function was
transferred to the Secretary of Trans-
portation, to be exercised by the Federal
Aviation Administrator, by the Depart-
ment of Transportation Aect. Pub.L.No.
89-670, § 6(c) (1), S0 Stat. 938 (1966),
49 U.S.C., § 1655(e) (1) (Supp. V,
1970).

4. Dr. Edward E. David, Jr. has replaced
Dr. DuBrid~ as Director of the OST
and as a party to this litigation.

448 FEDERAL REPORTER, 2d SERIES

The Report originated in the following
manner. The President asked the Di-
rector of the OST, then Dr. Lee A. Du-
Bridge,* to provide him with an “inde-
pendent assessment” of the SST pro-
gram. Dr. DuBridge convened a panel
of experts, headed by Dr. Richard L.
Garwin, to assist him. When the Presi-
dent learned of the panel, he asked to
see its report. Dr. DuBridge subse-
quently transmitted the Garwin Report,
along with his own evaluation, to the
President.®

When appellants inquired about the
Garwin Report, the OST indicated that it
would not release the Report to members
of the public because the Report was a
Presidential document over which the
OST had no control, and was “in the
nature of inter- and intra-agency memo-
randa which contained opinions, conclu-
sions and recommendations prepared for
the advice of the President.” ¢ Appel-

5. These uncontroverted facts are set forth
in the record in statements of Dr. Du-
DBridge. Affidavit of Dr. Lee A. Du-
Bridge, Appendix at 14-16; Letter of
April 3, 1970 from Dr. Lee A. DuBridge
to The Honorable Henry 8. Reuss, Mem-
ber of the United States ITouse of Rep-
resentatives, Appendix at 8-9.

6. Letter of May 20, 1970 from Mr. John
D. Eblrlichman, Assistant to the Presi-
dent for Domestic Affairs, to The Hon-
orable ITenry 8. Reuss, Member of the
United States House of Representatives,
Appendix at 11. In two letters to Dr.
DuBridge, Mr. Reuss had tried to ob-
tain the Garwin Report. Appendix at
6-7. Dr. DuBridge sent two letters in
reply, the second of which referred Mr.
Reuss’ request to the Counsel to the
President. Appendix at 8~10. Then Mr.
Ehrlichman declined to release the Re-
port to Mr. Reuss for the reason quoted
in text above. When appellants’ attor-
ney Koff asked the OST about the avail-
ability of the Report, the Special Assist-
ant to the Director told him that the
OST “was without authority to make
available to a member of the public the
report of Dr. Garwin, since this matter
involved a Presidential document over
which the [OST] had no control. and

that the [OST] would abide by the rul-
ing of John D. Ehrlichman * * * as
contained in his May 20, 1970 letter to
The Honorable Henry S, Reuss * * *
if a request for said report was made by
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lants brought suit under the Freedom of
Information Act to compel disclosure of
the Report.” The District Court dis-

missed the complaint with a brief order

stating that the Report is a Presidential
document, and consequently, that the

court has neither authority to compel its
release nor jurisdiction over a suit to
obtain that relief. At the hearing, the
trial judge discussed the basis for his
ruling. He stated that the OST is not-an
“‘agency” for the purposes of the Free-.
dom of Information Aect, but rather a
part of the Office of the President, and
that the Garwin Report is protected
from compulsory disclosure by the doc-
trine of executive privilege.

In Part I of this opinion we review
the origin and functions of the OST and
conclude that the OST is an agency, and
that the Garwin Report is an agency
record. Consequently, subject to any

a member of the public.” Affidavit of
Peter L. Koff, Appendix at 12-13.

This chain of events provided ample
basis for appellants to bypass as futile
the step of filing a written request for
the document, as ordinarily required by
the OST, 32 Fed.Reg. 11,060 (1967).
See generally 3 K. Davis, Administrative
Law Treatise §§ 20.07-20.08 (1938,
Supp. 1970); L. Jaffe, Judicial Control
of Administrative Aection 425-437, 446-
449 (1965). The OST's refusal to dis-
close the Report to Mr. Reuss is es-
pecially significant, for while his right
as a citizen to obtain the Report under
the Act is equal to that of appellants,
lm.mdm@ _ Congressman is presum-
ably greater. See ILR.Rep.No.1497, 89th
Cong., 2d Sess. 11-12 (1966).

7. The Act provides:
[Elach agency, on request for identifi-
able records made in accordance with
published rules stating the time, place,
fees to the extent authorized by stat-
ute, and procedure to be followed, shall
make the records promptly available to
any person. On complaint, the district
court of the United States in the dis-
trict in which the complainant resides,
or has his principal place of business,
or in which the agency iecords are
situated, has jurisdiction to enjoin the
agency from withholding agency rec-
ords and to order the production of
any agency records improperly with-
held from the complaint [sic]. In
such a case the court shall determine

»

constitutional issues which may be rais-
ed, the complaint states a cause of action
under the Freedom of Information Act,
and the District Court erred in dismiss-
ing the suit. The case must be remand-
ed for that court to consider whether the

- document is protected, in whole or in
‘part, by any of the specific exemptions

enumerated in the Act. In Part II of
this opinion we indicate some of the
considerations that will be relevant to
that determination.

[1-8] While the District Court re-
ferred to the doctrine of executive priv-
ilege in support of its decision, the priv-
ilege was not expressly invoked by the
Government, and therefore, it was not
properly before the court.® Serious con-
stitutional questions would be presented
by a claim of executive privilege as a
defense to a suit under the Freedom of
Information Act,® and the court should

the matter de novo and the burden
is on the agency to sustain its action.
In the event of noncompliance with
the order of the ecourt, the district
court may punish for contempt the re-
sponsible employee * * * 2

5 U.S.C. § 552(a) (3) (Supp. V, 1970).

8. See United States v. Reynolds, 345 U.S.
1, 7-8, 73 S.Ct. 528, 532, 97 L.Ed. 727
(1953) :
The privilege belongs to the Govern-
ment and must be asserted by it; it
can neither be claimed nor waived by
a private party. It is not to be lightly
invoked. There must be a formal claim
of privilege, lodged by the head of the
department which has control over the
matter, after actual personal consid-
eration by that officer. [footnotes
omitted.]

See also General Services Administration

v. Benson, 415 F.2d 878, 879 (9th Cir.

1969).

9. The doctrine of executive privilege is to
some degree inherent in the constitution-
al requirement of separation of powers.
See, e, g¢., Berger, Executive Privilege V.
Congressional Inquiry (Pts. I & II), 12
U.C.L.A.L.Rev. 1043, 1287 (1965) ; Bish-
op, The Executive's Right of Privacy:
An Unresolved Constitutional Question,
66 Yale L.J. 477 (1957) ; Davis, The In-
formation Aect: A Preliminary Analysis,
34 U.Chi.L.Rev. 761, 763-T65 (1967). As
the concurring opinion points out, the
power of Congress to compel disclosure
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avoid the unnecessary decision of those
questions.’® Accordingly, whether or not
the Government makes a claim of priv-
ilege on remand, the court should first
consider whether the Report falls within
any statutory exemption.!® Only if the
Act seems to require disclosure, and if
the Government makes an express claim
of executive privilege, will it be neces-

of agency records to the publie is no
greater than its power to compel dis-
closure to Congress itself.s Since 1789,
Congress has frequently exercised the
latter power in statutes requiring execu-
tive officers to transmit information to
Congress. See, e. g., Act of Sept. 2,
1789, ch. 12, § 2, 1 Stat. 65, as amended,
31 U.S.C. § 1002 (Supp. V, 1970) (Sec'y
of Treasury must give certain informa-
tion to either house of Congress on re-
quest); Act of May 29, 1928, ch. 901,
§ 2, 45 Stat. 996, as amended, US.C.
§'2054 (Supp. V, 1970) (each executive
agency must disclose certain information
to Gov't rations Committees of
House and Senate on request). How-
ever, courts have never been asked to
rule on the scope of executive privilege
in the context of a congressional com--
mand to disclose information. They have
considered the scope of the privilege only
in ruling on a litigant’s request for dis-
covery of information held by the Gov-
ernment, both in litigation with the Gov-
ernment, e. g., Roviaro v. United States,
353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639
(1957); United States v. Reynolds, 345
US. 1, 73 8.Ct. 528, 97 L.Ed. 727
(1953), and in litigation between private
parties, e. g., Carl Zeiss Stiftung v. V.
E.B. Carl Zeiss, Jena, 40 F.R.D. 318
(D.D.C.1966), aff'd per curiam, 128 TU.S.
App.D.C. 10, 384 F.2d 979, cert. denied,
389 U.S. 952, 88 S.Ct. 334, 19 L.Ed.2d
361 (1967).

10. See Ashwander v. Tennessee Valley Au-
thority, 207 U.S. 288, 345-348, 56 S.Ct.
466, S0 L.Ed. 688 (1936) (Brandeis, J.,
concurring).

Il. If the Government asserts a constitu-
tional privilege on remand, the court
will not thereby be deprived of jurisdie-
tion, for the judicial power extends to
resolving the questions of separation of
powers raised by the constitutional claim.
See Powell v. McCormack, 395 U.S. 486,
512-522, 548-549, 89 S.Ct. 1944, 23 L.
Ed.2d 491 (1969); Baker v. Carr, 369
U.S. 186, 198-204, 208-237, 82 S.Ct. 691,
7 LEd.2d 663 (1962); cf. Berger (Pt.
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sary for the court to consider whether
the disclosure provisions of the Act ex-
ceed the constitutional power of Congress
to control the actions of the executive
branch.1?

I

Congress passed the Freedom of In-
formation Act in 1966 to strengthen the

II), supra note 9, at 1349-1360. The
precise limits of legislative authority
over the executive branch are not clear.
In discussing the President's power to
remove officers, the Supreme Court has
drawn an uncertain distinction between
officers who exercise purely executive
functions, and those whose functions are
quasi-legislative or quasi-judicial; only
the former are removable at the will
of the President in spite of a contrarv
congressional enactment. Compare Wic
ner v. United States, 357 U.S. 349, 78
S.Ct. 1275, 2 L.Ed.2d 1377 (1958), and
Humphrey's Ex'r v. United States, 295
U.8. 602, 55 S.Ct. 869, 79 L.Ed. 1611
(1935), with Myers v. United States, 272
U.S. 52, 47 8.Ct. 21, 71 L.Ed. 160 (1926).
See also Kendall v, United States, 37 U.S.
(12 Pet.) 524, 610, 612-613, 9 L.Ed. 1181
(1838).

12. The fact that the President may have
ordered the Director of the OST not to re-
lease the Garwin Report does not leave
the courts without power to review the
legality of withholding the Report, for
courts have power to compel subdrdinate
executive officials to disobey illegal Presi-
dential commands. See Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S.
579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952).
If nondisclosure of the Garwin Report is
not supported by a statutory exemption or
a constitutional executive privilege, the
Freedom of Information Act requires is-
suance of an injunction to compel the
OST to release the Report, whether the re-
fusal to disclose is attributable to the
OST or to the President. The President
is mot an indispensable party, because a
“decree granting the relief sought will
[not] require him to take action, either by
exercising directly a power lodged in him
or by having a subordinate exercise it for
him,” and because ‘“the decree which is
entered will effectively grant the relief de-
sired by expending itself on the subor-
dinate official who is before the court.”
Williams v. Fanning, 332 U.S. 490, 493,
494, 68 S.Ct. 188, 189, 92 L.Ed. 95
(1947).
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disclosure requirements of the Adminis-
trative Procedure Act (APA). Each
federal agency subject to the APA must
now make its records, with certain spe-
cific exceptions, available to “any per-
son” who requests them; district courts
have jurisdiction to order the production
of any “identifiable record” which is
“improperly withheld,” and “the burden
is on the agency to sustain its action.”

[9] Under the APA, an agency is any
“authority of the Government of the
United States, whether or not it is with-
in or subject to review by another
agency.” 13 The statutory definition of
“agency” is not entirely clear, but the
APA apparently confers agency status on
any administrative unit with substantial
independent authority in the exercise of
specific functions.!* While the primary
purpose of the APA is to regulate the
processes of rule making and adjudica-
tion, administrative entities that perform
neither function are nevertheless agen-
cies, and therefore subject to the public

13. 5 U.S.C. § 551(1) (Supp. V, 1970).

14, See H.R.Rep.No.1980, T9th Cong., 2d
Sess. 19 (1946) ; S.Rep.No.752, T9th
Cong., 1st Sess. 10 (1945); Staff of
Senate Comm. on the Judiciary, T9th
Cong., 1st Sess.,, Report on the Admin-
istrative Procedure Act 2 (Comm. Print
1945) ; Attorney General’s Comm. on Ad-
ministrative Procedure, Final Report, Ad-
ministrative Procedure in Government
Agencies, S.Doc.No.8, T7T7th Cong., 1st
Sess. 7 (1941) ; Attorney General’s Man-
ual on the Administrative Procedure Act
9-10 (1947). See generally Freedman,
Administrative Procedure and the Control
of Foreign Direct Investment, 119 U.Pa.
L.Rev. 1, 4-18 (1970).

15. See H.R.Rep.No.1980, 79th Cong., 2d
Sess. 19 (1946) ; Staff of Senate Comm.
on the Judiciary, 79th Cong., 1st Sess., Re-
port on the Administrative Procedure Act
2 (Comm. Print 1945) ; Attorney Gener-
al’s Memorandum on the Public Informa-
tion Section of the Administrative Pro-
cedure Act 4 (1967). For example, the
APA’s definition of agency apparently in-
cludes the U. 8. Commission on Civil
Rights, which investigates, evaluates and
recommends, but does mnot adjudiecate.
Civil Rights Act of 1957, Pub.L. No. 85—
315, Pt, I, 71 Stat, 635, as amended, 42
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information provisions of the APA, i. e.,
the Freedom of Information Act.1®

The District Court ruled that the OST
is not an agency, but merely staff to the
President.’® On that theory, the only
“authority” controlling the Garwin Re-
port is the President, andsthe trial court:
held that the President is not subject
to the disclosure provisions of the APA.
We need not determine whether Con-
gress intended the APA to apply to the
President,!? i
1on would permlt Congresa to
or we have
concluded that the OST is a separate
agency, subject to the requirements of
the Freedom of Information Act, and
that the Garwin Report is a record of
that agency.

The OST, created in 1962 by an exec-
utive reorganization plan, is authorized
(1) to evaluate the scientific research
programs of the various federal agencies,
and (2) to advise and assist the Presi-
dent in achieving coordinated federal

U.S.C, § 1975¢ (Supp. V, 1970) ; Larche
v. Hannah, 176 F.Supp. 791, 796 & n. 15
(W.D.La.1959) (Comm’n is an agency
and subject to APA’s adjudication provi-
sions), adopted in 177 F.Supp. 816, 819 n.
5 (W.D.La.1959) (three-judge court),
rev'd on other grounds, 363 U.S, 420, 441,
452-453, 80 R.Ct. 1502, & L.Ed.2d 1307
(1960) (Comm’'n is not subject to APA’s
adjudication provisions). See also Exec.
Order No. 11,236, 3 C.F.R. 329 (1964-
1965 Compilation) ; Skolnick v. Par-
sons, 397 F.2d 523 (Tth Cir. 1968)
(President’s Comm'n on Law Enforcement
& Admin. of Justice).

16. Compare International Paper Co. v.
F.P.C., Civ. No. 69-5169 (S.D.N.Y., May
15, 1970) (typewritten opinion at 12-13)
(staff of FPC is not a separate agency)
(unreported ; typewritten opinion filed in
this action in the Distriet Court, Civ. No.
1571-70, D.D.C.).

7. The statutory definition of “agency”
specifically excludes Congress and the
courts of the United States, but does not
specifically exclude the President. 5
U.S.C. § 551(1) (Supp. V, 197Q)

18. See Mississippi v. Johnson, 71 U.S. (4
Wall.) 475, 499-501, 18 L.Ed. 437
(1867).
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policies in science and technology.l® Its
functions had previously been assigned
to the National Science Foundation,?® but
the President found that arrangement
unsatisfactory: 21

[T1he Foundation, being at the same
organizational level as other agencies,
cannot satisfactorily coordinate Feder-
al science policies or evaluate pro-
grams of other agencies. Science poli-
cies, transcending agency lines, need
to be coordinated and shaped at the
level of the Executive Office of the
President drawing upon many resourc-
es both within and outside of govern-
ment. Similarly, staff efforts at that
higher level are required for the eval-
uation of Government programs in
science and technology.

The President therefore proposed a re-
organization plan that transferred cer-
tain functions to an administrative unit
“outside the White House Office, but in
the Executive Office of the President on
roughly the same basis as the Budget
Bureau, the Council of Economic Advi-

19. Reorganization Plan No. 2 of 1962, Pt.
I, § 3, 3 C.F.R. 879, 879-80 (195963
Compilation), set out following 5 U.S.C.
§ 1332-15 (1964), at 247.

20. National Science Foundation Act of
1950, ch. 171, § 3(a) (1) & (6), 64 Stat.
149, as amended, 42 U.S.C. § 1862(a) (1)
& (6) (1964); see Exec. Order No.
10,521, 3 C.F.R. 183 (1954-58 Compila-
tion), 42 U.S.C. § 1862 (1964), as amend-
ed by Exee. Order No. 10,807, § 6(b), 3
C.E.R. 329, 331 (1959-63 Compilation),
42 U.8.C. § 1862 (1964).

Message from the President of the
United States Transmitting Reorganiza-
tion Plan No. 2 of 1962, Providing for
Certain Reorganizations in the Field of
Science and Technology, H.R.Doe.No.372,
87th Cong., 2d Sess. (1962), reproduced
in 108 Cong.Reec, 5439-5440, 5456-5457
(1962). See also H.R.Rep.No.34, 90th
Cong., 1st Sess. 6 (1967); S.Rep.No.
1137, 90th Cong., 2d Sess. 7 (1968).

22. H.R.Rep.No.1635, 8Tth Cong., 2d Sess.
9 (1962), quoting Hearings on Reorgan-
ization Plan No. 2 of 1962 Before the
Subcomm. on Executive and Legislative
Reorganization of the House Comm. on
Gov't Operations, 87Tth Cong., 2d Sess. =

21.
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sors, the National Security Council, and
the Office of Emergency Planning.” 22

A reorganization plan proposed by the
President can take effect only if both
houses of Congress acquiesce, i. e., if nei-
ther house passes a resolution disapprov-
ing the plan within a fixed period of
time.?? The congressional understand-
ing of a proposed plan is therefore enti-
tled to considerable weight in determin-
ing its effect. The one house of Congress
that explicitly considered the plan cre-
ating the OST ** clearly contemplated
that the OST would function as a dis-
tinct entity and not merely as part of the
President’s staff. The House Committee
on Government Operations stated: ?5

Heretofore, the Congress has not
been able to obtain adequate informa-
tion on Government-wide science mat-
ters because the President’s Special
Assistant for Science has been unavail-
able for questioning by congression-
al committees due to his confidential
relationship with the President. We
express no opinion here on the merits

(1962) (statement of Elmer B. Staats,
Deputy Director, Bureau of the Budget).
See also 108 Cong.Rec. 8469, S471-8472
(1962) (remarks of Reps. Anderson and
Monagan). In 1968, the National Science
Foundation Aet of 1950 was amended to
reflect the new distribution of functions.
Pub.L.No. 90407, 82 Stat. 360 (1968),
42 U.S.C. § 1862(a) (5) & (d) (Supp. V,
1970) ; see H.R.Rep.No.34, 90th Cong.,
1st Sess. 6, 21 (1967); S.Rep.No.1137,
90th Cong., 2d Sess. 7, 16 (1968). The
Director of the OST was also expected to
replace the President’'s Special Assistant
for Science and Technology in the eca-
pacity of personal adviser to the President
on scientific matters. See H.R.Rep.No.
1635, supra, at 5; Hearings, supra, at
10-11, 13-15.

23. Reorganization Act of 1949, ch. 226, § 6,
63 Stat. 205, as amended, 5 U.S.C. § 906
(Supp. V, 1970).

24. A resolution disapproving the plan
which created the OST was introduced in
the House of Representatives, but did not
pass. H.R.Res. 595, 87th Cong., 2d Sess.
(1962) ; 108 Cong.Rec. 8473 (1962).

25. H.R.Rep.No0.1635, 8Tth Cong., 2d Sess.
9 (1962).
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of this reasoning but this committee’s
position on excessive invocation of ex-
ecutive privilege is well known. With
the creation of the new office the Di-
rector will become available to Con-
gress and provide us with more infor-
mation than we now obtain.

A Congressman commenting on the
plan emphasized the same point: *¢

With an Office established by the
reorganization plan, and a Director
and Deputy Director to head it, con-
gressional committees will be able to
deal with this organization on the
same basis as they do with the Bureau
of the Budget and the Council of Eco-
nomic Advisers. We will have a re-
sponsible officer to whom we can di-
rect inquiries, and whom we can sum-
mon to committees to give testimony
on subjects of the greatest national
importance.

[10-12] If the OST’s sole function
were to advise and assist the President,
that might be taken as an indication that
the OST is part of the President’s staff
and not a separate agency. In addition
to that function, however, the OST in-
herited from the National Science Foun-
dation the function of evaluating federal
programs. When Congress initially im-
posed that duty on the Foundation, it
was delegating some of its own broad
power of inquiry *7 in order to improve

26. 108 Cong.Rec. 8473 (1962) (statement
of Rep. Holifield). See also id. at 8472
(*“I think the very fact that this makes
the scientific program more answerable
to the Congress in itself justifies the
establishment of this Office * * *')
(remarks of Rep. Holifield).

27. The power of investigation has long
been recognized as an incident of legisla-
tive power necessary to the enactment and
effective enforcement of wise laws. See,
¢. g., MeCrain v. Daugherty, 273 U.S, 135,
47 S.Ct. 319, 71 L.Ed. 580 (1927). The
chief limitation on congressional inquiry
is that it must be exercised for valid legis-
lative purposes and not in derogation of
fundamental personal liberties. See, e. 7.,

Watkins v. United States, 35¢ U.S. 178,
187, 198, 77 S.Ct. 1173, 1 L.Ed.2d 1273

the information on federal scientific pro-
grams available to the legislature. When
the responsibility for program evaluation
was transferred to the OST, both the
executive branch and members of Con-
gress contemplated that Congress would
retain control over information on fed-
eral programs accumulated by the OST,
despite any confidential relation between
the Director of the OST and the Presi-
dent—a relation that might result in the
use of such information as a basis for
advice to the President.?® By virtue of
its independent function of evaluating
federal programs, the OST must be re-
garded as an agency subject to the APA
and the Freedom of Information Act.

Moreover, the OST’s interpretation of
its own charter in 1967 lends additional
support to the conclusion that it is a sep-
arate administrative entity.?® At that
time, the OST apparently considered it-
self an agency subject to the APA, for
it published a notice in the Federal Reg-
ister describing the information availa-
ble to the public from the OST under the
new Freedom of Information Act, and
setting forth procedures for obtaining
that information.30

[13-15] Having concluded that the
OST is an agency, we think it clear that
the Garwin Report is.ta record of that
agency for purposes of a suit under the
Freedom of Information Act. The func-
tion of the OST is to evaluate feder-

(1957). Congress has often delegated
portions of its investigatory power to ad-
ministrative agencies, See 1 K. Davis,
Administrative Law Treatise §§ 3.01-3.14
(1958, Supp.1970).

28. See Hearings, supra note 22, at 13-14
(remarks of Elmer B. Staats, Deputy
Director, Bureau of the Budget, and of
Reps. Anderson and Holifield).

29. See Udall v. Tallman, 380 U.S. 1, 16,
85 S.Ct. 792, 801, 13 L.Ed.2d 616 (1965) :
When faced with a problem of statu-

tory construction, this Court shows
great deference to the interpretation
given the statute by the officers or
agency charged with its administration.

30. 32 F ! Reg. 11,060 (1967).
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al scientific programs.3! Consequently,
any report prepared by the agency or its
consultants in fulfillment of that func-
tion must be regarded as a record of
the agency. It is true that the SST pro-
gram was selected for evaluation because
the President had requested an assess-
ment of it. That request may bring the
document within a statutory or constitu-
tional exemption from the disclosure re-
quirements of the Act.3* But the re-
quest does not deprive the Garwin Re-
port of its character as the record of a
study made in the performance of the
ordinary functions of the agency.

I1

The conclusion that the Garwin Report
is an agency record is only the beginning
of the inquiry required under the Free-
dom of Information Act. The Act enu-
merates nine specific exemptions to its
general requirement of disclosure.3® On
remand, the trial court must determine
whether any of those exemptions is ap-
plicable.

31. The Garwin Report is precisely the sort
of evaluation the OST is authorized to un-
dertake, i. e, an evaluation of another
ageney's scientifie program involving tech-
nological developments and applications.
The National Science Foundation, focus-
ing its effort on basic science, had not
gathered much information on technologi-
cal applications and developments, nor
had it studied ageney programs. The
Foundation’s function of evaluating fed-
eral programs was transferred to the OST
to improve performance in these very re-
spects.  See Message From the President
of the United States Transmitting Reor-
ganization Plan No. 2 of 1962, Providing
for Certain Reorganizations in the Field
of Science and Technology, H.R.Doc.No.
372, 8Tth Cong., 2d Sess. (1962), repro-
duced in 108 Cong.Ree. 5439-5440, 5456-
5457  (1962) ; H.R.Rep.No.1635, S8Tth
Cong., 2d Sess. 7T-8 (1962),

32. See pp. 1077-1078 infra.

33. 5 U.S.C. § 552(b) (1)=(9 (Supp. V,
1970).

34. Consumers Union of the United States,
Ine. v. Veterans Administration, 301 F.
Supp. 796, 806-808 (S.D.N.Y.1969) ; see
General Services Administration v. Ben-

[16] It has been argued that courts
may recognize other grounds for non-
disclosure, apart from the statutory ex-
emptions. At least one court has held
that the Act’s grant of “jurisdiction to
enjoin” improper withholding of agency
records leaves district courts with discre-
tion to deny relief on general equitable
grounds, even when no exemption is
applicable.®* But Congress clearly has
the power to eliminate ordinary discre-
tionary barriers to injunctive relief, and
we believe that Congress intended to do
so here.3s

[17,18] Prior to the Freedom of In-
formation Act, the disclosure provisions
of the APA allowed the agencies to with-
hold information “in the public interest,”
or “for good cause shown,” or on the
ground that the person seeking the rec-
ord was not “properly and directly con-
cerned.” 3¢ The chief purpose of the new
Act was to increase public access to gov-
ernmental records by substituting lim-
ited categories of privileged material for
these discretionary standards, and pro-
viding an effective judicial remedy.3?

son, 415 F.2d 878, 880 (9th Cir. 1969).
See generally 1 K. Davis, Administrative
Law Treatise § 3A.6 (Supp.1970).

35. Compare United Steelworkers v. United
States, 361 U.S. 39, 55-59, 80 S.Ct. 1,
4 LEJ2d 12 (1959) (Frankfurter, J.,
concurring) (80-day injunction against
strike causing national emergency is man-
datory), with Heeht Co. v. Bowles, 321
U.S. 321, 326-331, 64 S.Ct, 587, 88 L.Ed.
754 (1944) (injunction against violation
of Emergency Price Control Act is dis-
cretionary), See Note, Judicial Discre-
tion and the Freedom of Information
Act: Disclosure Denied: Consumers
Union v. Veterans Administration, 45
Ind. L.J. 421 (1970). It is well estab-
lished that Congress may modify the
usually strict standards for equitable
relief in providing for injunctions in aid
of important federal policies. See, e. g,
Virginin Ry. v. System Fed'n. No. 40,
300 U.S. 515, 552, 57 S.Ct. 592, 81 L.Ed.
789 (1937).

36. 5 U.S.C. § 1002 (1964).

37. 5 UB.C. § 552 (Supp. V, 1970) ; see
Bristol-Myers Co. v. FTC, 138 U.S.App.
D.C. 22, 25, 424 F.2d4 935, 938 (1970) ;
American Mail Line, Ltd. v. Gulick, 133

#.#“'f
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The Act rejects the usual principle of
deference to administrative determina-
tions by requiring a trial “de novo” in
the district court. By directing disclo-
sure to any person, the Act precludes
consideration of the interests of the par-
ty seeking relief. Most significantly, the
Act expressly limits the grounds for non-
disclosure to those specified in the ex-
emptions.3® Through the general dis-
closure requirement and specific exemp-
tions, the Act thus strikes a balance
among factors which would ordinarily be
deemed relevant to the exercise of equita-
ble discretion, i. e., the public interest in
freedom of information and countervail-
ing public and private interests in se-
crecy. Since judicial use of traditional
equitable principles to prevent disclosure
would upset this legislative resolution of
conflicting interests, we are persuaded
that Congress did not intend to confer on
district courts a general power to deny
relief on equitable grounds apart from
the exemptions in the Act itself.3® There
may be exceptional circumstances in
which a court could fairly conclude that

U.S.App.D.C. 382, 385, 411 F.2d 696,
699 (1969) : H.R.Rep.No.1497, 89th
Cong., 2d Sess. 1-2, 5-6, 8-9, 11 (1966) ;
S.Rep.No.813, 89th Cong., 1st Sess. 3-6,
8, 10 (1965).

38. This section does not authorize with-
holding information or limit the avail-
ability of records to the publie, except
as specifically stated in this section.
5 U.S.C. § 552(e) (Supp. V, 1970);
see Epstein v. Resor, 421 F.2d 930, 932
(9th Cir.), cert. denied, 398 U.S. 965, 90
S.Ct. 2176, 26 L.Ed.2d 549 (1970).

39. One statement in the report of the Sen-
ate Committee on the Judiciary specifical-
ly supports the conclusion that Congress
intended to eliminate equitable discretion.
S.Rep.No.813, 89th Cong., 1st Sess. 3
(1965) ("It is essentinl that ageney per-
sonnel, and the courts as well, be given
definitive guidelines in setting information
policies.”)  (emphasis added). The re-
port of the House Committee on Govern-
ment Operations contains language in-
dieating that distriet courts do have dis-
cretion.  H.R.Rep.No.1497, 89th Cong.,
2d Sess. 9 (1966) (“The Court will have
authority whenever it considers such ac-
tion equitable and appropriate to enjoin

Congress intended to leave room for the
operation of limited judicial diseretion,
but no such circumstance appears in the
present record of this case.

Thus, unless the Government on re-
mand makes a valid claim of constitu-
tional privilege, it will be able to prevent
disclosure only by showing that the Gar-
win Report falls within one or more of
the statutory exemptions.

[19] On the basis of the present rec-
ord, the exemption which seems most
likely to be relevant is the fifth, protect-
ing “inter-agency or intra-agency memo-
randums or letters which would not be
available by law to a party other that an
agency in litigation with the agency.” 40
That exemption was intended to encour-
age the free exchange of ideas during
the process of deliberation and policy-
making; accordingly, it has been held
to protect internal communications con-
sisting of advice, recommendations, opin-
ions, and other material reflecting delib-
erative or policy-making processes, but
not purely factual or investigatory re-
ports.#  Factual information may be

the agency from withholding its records
and to order the production of ageney Yec-
ords improperly withheld.”) (Emphasis
added.) However, the House report was
published after the Senate had passed its
bill, Since only the Senate report was
considered by both houses of Congress,
the Senate Committee’s reading of the
Act is a better indication of legislative
intent when the two reports conflict.
See Consumers TUnion of the United
States, Ime. v, Veterans Administration,
301 F.Supp. 796, 801 (S.D.N.Y.1966);
Benson v. General Services Administra-
tion, 289 F.Supp. 590, 595 (W.D.Wash.
1968), aff'd on other grounds, 415 I.2d
87S (9th Cir. 1969); 1 K. Davis, Ad-
ministrative Law Treatise § 3A.2 (Supp.
1970).

40. 5 U.S.C. § 552(b) (5) (Supp. V, 1970).

41. See Grumman Aireraft Eng'r Corp. v.
Renegotiation Bd., 138 U.S. App.D.C. 147,
151, 425 F.2d 578, 582 (1970) ; DBristol-
Myers Co. v. F.T.C., 138 U.S.App.D.C. 22,
26, 424 . ..d 935, 939 (1970) ; see H.R.
Rep.No.1497, 89th Cong., 2d Sess. 10
(1966) ; S.Rep.No.813, 89th Cong., 2d
Sess. 9 (1965). See also Freeman v.
Seligson, 132 U.S.App.D.C. 56, 68-69, 405
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protected only if it is inextrieably inter-
twined with policy-making processes.#*
Thus, for example, the exemption might
include a factual report prepared in re-
sponse to specific questions of an exec-
utive officer, because its disclosure
would expose his deliberative processes
to undue public scrutiny. But courts
must beware of ‘“the inevitable tempta-
tion of a governmental litigant to give
[this exemption] an expansive interpre-
tation in relation to the particular rec-
ords in issue.” 43

[20] The OST is specifically author-
ized by Congress to evaluate federal sci-
entific programs in order to provide Con-
gress and the President with better in-
formation. Its evaluations may be useful
to the President, the Congress, and other
agencies with the power to make science
policy. Nevertheless, the evaluations
themselves may not reflect the internal
policy deliberations that the “internal
communications” privilege is designed to
protect. The Garwin Report may con-

F.2d 1326, 1338-1339 (1968) ; Machin v.
Zuckert, 114 U.S.App.D.C. 335, 338-340,
316 F.2d 336, 339-341 (1962), cert. de-
nied, 375 U.S. 896, 84 S.Ct, 172, 11 L.Ed.
24 124 (1963) ; Boeing Airplane Co. v.
Coggeshall, 108 U.S.App.D.C. 106, 112,
280 F.2d 654, 660 (1960) ; note 42 infra.

42. ('f. United States v. Morgan, 313 U.S.
400, 422, 61 S.Ct. 999, 85 L.Ed. 1429
(1941) ; Morgan v. United States, 304
U.S. 1, 18, 58 S.Ct. 773, 82 L.Ed. 1129
(1938) ; Carl Zeiss Stifting v. V. E. B.
Carl Zeiss, Jena, 40 F.R.D. 318, 325-326
(D.D.C.1966), aff'd per euriam, 128 T.S.
App.D.C. 10, 384 F.24 979, cert. denied,
380 U.S. 952, 88 S.Ct. 334, 19 L.Ed.2d
361 (1967).

43. Ackerly v. Ley, 137 U.S.App.D.C. 133,
138, 420 F.2d4 1336, 1341 (1969).

44, The rationale of the exemption for inter-
nal communications indicates that the ex-
emption should be available in connection
with the Garwin Report even if it was
prepare i for an agency by outside experts.
The Gevernment may have a special need
for tle opinions and recommendations of
temporary consultants, and those in-
dividuals should be able to give their judg-
wents freely without fear of publicity., A
doeument like the Garwin Report should
therefore be treated as an intra-agency

448 FEDERAL REPORTER, 2d SERIES

tain some policy advice and recommenda-
tions which are protected by the statu-
tory exemption.#* In the present record,
however, there is no evidence to indicate
that releasing the factual information in
the Garwin Report will expose the deci-
sional processes of the President or oth-
er executive officers with policy-making
functions. Unless the Government intro-
duces such evidence on remand, the fac-
tual information in the Report will not
be protected by the exemption for inter-
nal communications.

[21-23] Another statutory exemp-
tion which may be applicable to the Gar-
win Report is the fourth, protecting
“trade secrets and commercial or finan-
cial information obtained from a person
and privileged or confidential.” 45 This
exemption is intended to encourage indi-
viduals to provide certain kinds of confi-
dential information to the Government,
and it must be read narrowly in accord-
ance with that purpose.*® If the Garwin
Report contains material protected by

memorandum of the agenecy which solicit-

ed it. 1

45. 5 U.S.C. § 552(b) (4) (Supp. V, 1970).
Other statutory exemptions also protect
information that might be communiecated
to the Government on a confidential basis.
The Act exempts “‘personnel and medical
files and similar files the disclosure of
which would eonstitute a clearly unwar-
ranted invasion of personal privacy,”
and matters “contained in or related to
examination, operating, or econdition re-
ports prepared by, on behalf of, or for the
use of an agency responsible for the regu-
lation or supervision of financial institu-
tions.” Id., § 552(b) (6) & (8). The
Act also exempts “investigatory files com-
piled for law enforcement purposes except
to the extent available by law to a party
other than an agenecy.” Id., § 552(b) (7).
This exemption covers files prepared for
both eivil and criminal law enforcement.
See Clement Bros. v. N. L. R. B., 282 F.
Supp. 540, 542 (N.D.Ga.1968).

46. Sece H.R.Rep.No.1497, 89th Cong., 2d
Sess., 10 (1966); S.Rep.No.813, S8Hun
Cong., 1st Sess. 9 (1965) ; Grumman Air-
craft Eng'r Corp. v. Renegotiation Bd.,
138 U.S.App.D.C. 147, 151, 425 F.2d 578,
582 (1970) ; Bristol-Myers Co. v. F. T.
C., 138 U.S.App.D.C. 22, 25-26, 424 F.24
935, 938-939 (1970) ; Consumers Union!




SOUCIE v. DAVID

1079

Cite as 448 F.2d 1067 (1971)

this exemption, then that material should
be deleted before disclosure of the re-
mainder may be required.*?

[24] Finally, the trial court on re-
mand may be called upon to consider the
first exemption for matters ‘“specifically
required by Executive order to be kept
secret in the interest of the national de-
fense or foreign policy.” 48

{25] Under the Freedom of Informa-
tion Act, the District Court is required to
expedite the proceedings on remand to
determine whether the Garwin Report is
protected by any statutory exemption or
constitutional privilege.#® The court can

of the United States, Inec. v. Veterans Ad-
ministration, 301 F.Supp. 796, S02-804
(S.D.N.Y.1969). Sce also Roviaro v.
TUnited States, 353 U.S. 53, 77 S.Ct. 623,
1 L.IEdL2d 639 (1957) (identity of in-
formers) ; In re Quarles & DButler, 158
U.S. 532, 15 S.Ct. 959, 39 L.Ed. 1080
(1895) ; Vogel v. Gruaz, 110 U.S. 311, 4
S.Ct. 12, 28 L.Ed. 158 (18584) ; Freeman
v. Seligson, 132 U.S.App.D.C. 56, 69-70,
405 F.2d 1326, 1339-1340 (1968) ; West-
inghouse Elec. Corp. v. City of Burling-
ton, 122 U.S.App.D.C. 65, 70-74, 351 F.2d
762, T67-T71 (1965) ; DBoeing Airplane
Co. v. Coggeshall, 108 U.S.App.D.C. 106,
113, 280 F.2d 654, 661 (1960) ; Arnstein
v. United States, 54 App.D.C. 199, 203-
204, 296 F. 946, 950-951 (1924).

47. The exemption for confidential informa-
tion is available only with respect to in-
formation received from sources outside
the Government. The Garwin panel’s Re-
port is therefore eligible for this exemp-
tion only to the extent it contains private
information given confidentially by panel
members or information obtained from
nongovernmental parties on a confidential
basis. See Grumman Aircraft Eng'r
Corp. v. Renegotiation Bd., 138 U.S.App.
D.C. 147, 151, 425 F.24 578, 582 (1970) ;
Consumers Union of the United States,
Ine. v. Veterans Administration, 301 F.
Supp. 796, 802-804 (S.D.N.Y.1969).

48. 5 U.S.C. § 552(b) (1) (Supp. V, 1970).
The other exemptions require a de novo
determination of whether the record the
Government seeks to withhold contains in-
formation of the class protected “ an
exemption. DBut to qualify for the first
exemption, the Government need show
only that the record is *“'specifically re-
quired * * * to be kept secret” pur-
suant to an Executive order; review of
the propriety of keeping it secret is then

most effectively undertake the statutory
de novo evaluation of the Government’s
claim by examining the Report in cam-
era. Since the record indicates that
the Report is an evaluation of the fed-
eral program for development of the
SST, it seems likely that the Report con-
tains factual information on the SST and
on the Government’'s activities with re-
spect to it. If the Government asserts
a specific privilege on remand, inspection
of the Report will enable the court to de-
lete any privileged matter, so that the
remainder may be disclosed in accord-
ance with the policies of the Act.?® Even

limited to determining that the admin-
istrative decision was not arbitrary and
capricions. Sce Epstein v. Resor, 421
I".2d 930, 933 (9th Cir.), cert. denied, 398
U.S. 965, 90 S.Ct. 2176, 26 L.Ed.2d 549
(1970). See also United States v. Rey-
nolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed.
727 (1953) ; Totten v. United States, 92
1.8, 105, 23 L.Ed. 605 (1875) ; cf. Day-
ton v. Dulles, 102 U.S.App.D.C. 372, 378,
254 F.2d4 71, 77 (1957), rev'd on other
grounds, 357 U.S. 144, 78 8.Ct. 1127, 2
L.Ed.2d 1221 (1958).

49. Except as to causes the court considerg
of greater importance, proceedings before
the district court, as authorized by this
paragraph, take precedence on the docket
over all other causes and shall be assigned
for hearing and trial at the earliest
practicable date and expedited in every
way.

5 U.S.C. § 552(a) (3) (Supp. V, 1970).

50. See Grumman Aireraft Eng'r Corp. v.
Renegotiation Bd., 138 U.S.App.D.C. 147,
150, 425 F.2d 578, 581 (1970). Sec also
Boeing Airplane Co. v. Coggeshall, 108
U.S.App.D.C. 106, 114, 280 F.2d 654, 662
(1960) :

In the present case, where no military
or state secrets are involved, and where
the generally meritorious basis of
the subpoena—including necessity—has
been established, we think it proper for
the Distriet Judge to examine in camera
the individual papers which are alleged
to be privileged, and direct exclusions or
excisions in a manner deemed lawful
and appropriate, keeping in mindi the
issues of the case, the nature and im-
portance of the interests supporting the
claim of privilege, and the fundamental
policy of free societies that justice is
usually promoted by disclosure rather
than secrecy. [citations omitted]

i
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if the Government asserts that public
disclosure would be harmful to the na-
tional defense or foreign policy, in
camera inspection may be necessary. In
such a case, however, the court need not
inspect the Report if the Government
describes its relevant features sufficient-
ly to salisfy the court that the claim of
privilege is justified.5!

111

[26] Congress passed the Freedom of
Information Act in response to a per-
sistent problem of legislators and citi-
zens, the problem of obtaining adequate
information to evaluate federal programs
and formulate wise policies. Congress
recognized that the public cannot make
intelligent decisions without such infor-
mation, and that governmental institu-
tions become unresponsive to public
needs if knowledge of their activities is
denied to the people and their repre-
sentatives. The touchstone of any pro-
ceedings under the Act must be the clear
legislative intent to assure public access
to all governmental records whose disclo-
sure would not significantly harm spe-
cific governmental interests. The policy
of the Act requires that the disclosure
requirement be construed broadly, the
exemptions narrowly.

The public’s need for information is
especially great in the field of science
and technology, for the growth of spe-
cialized scientific knowledge threatens
to outstrip our collective ability to con-
trol its effects on our lives. The OST it-
self was created to help alleviate this
problem; Congress intended that the
OST would provide better information
and coordination with respect to federal
activities in the scientific field. It would
defeat the purposes of the OST, as well
as the purposes of the Act, to withhold
from the public factual information on a

51. See United States v. Reynolds, 345 U.S.
1, 810, 73 S.Ct. 528, 97 L.Ed. 727
(1953) ; Epstein v. Resor, 421 F.2d 930,
933 (9th Cir), cert. denied, 398 U.S.
965, 90 S.Ct. 2176, 26 L.Ed.2d 549
(1970).

federal scientific program whose future
is at the center of public debate.

Reversed and remanded for further
proceedings in accordance with this opin-
ion.

WILKEY, Circuit Judge (concur-
ring) :

I concur in the result reached and in
the court’s opinion, except on the point
of equitable discretion discussed below.

I

It is necessary to remand this matter
to the trial court, because the trial court
did err in not holding the Garwin Report
a record of an agency subject to the
Freedom of Information Act, and there-
fore quite logically did not proceed to
consider the exemptions under that Act.

IT.

Conceivably on remand the trial court
may also reach a question of constitu-
tional privilege.! To put this question
in perspective, it must be understood
that the privilege against disclosure of
the decision-making process is a tripar-
tite privilege, because precisely the same
privilege in conducting certain aspects of
public business exists for the legislative
and judicial branches as well as for the
executive. It arises from two sources,
one common law and the other constitu-
tional.

Historically, and apart from the Con-
stitution, the privilege against public
disclosure or disclosure to other coequal

branches of the Government arises from

the common sense-common law principle
that not all public business can be trans-

acted completely in the open, that public

officials are entitled to the private ad-
vice of their subordinates and to con-
fer among themselves freely and frankly,
without fear of disclosure, otherwise the

I. Although the trial court cited this as a
second ground of its ruling, this issue has
not been raised by the Government.

-

1
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advice received and the exchange of

views may not be as frank and honest

as the public good requires.
No doubt all of us at times have wished
that we might have been able to sit in
and listen to the deliberation of judg-
es in conference, to an executive ses-
sion of a Congressional committee or
to a Cabinet meeting in order to find
out the basis for a particular action or
decision. However, Government could
not function if it was permissible to
go behind judicial, legislative or exec-
utive action and to demand a full ac-
counting from all subordinates who
may have been called upon to make a
recommendation in the matter. Such
a process would be self-defeating. It
is the President, not the White House
staff, the heads of departments and
agencies, not their subordinates, the
judges, not their law clerks, and mem-
bers of Congress, not their executive
assistants, who are accountable to the
people for official public actions with-
in their jurisdiction. Thus, whether
the advice they receive and act on is
good or bad there can be no shifting
of ultimate responsibility.?

Insofar as the executive branch is con-
cerned, most, if not all, of the informa-
tion protected by this common law privi-
lege is now covered by the fifth exemp-
tion to the Freedom of Information Act
which exempts from disclosure ‘“inter-
agency or intra-agency memorandums or
letters which would not be available by
law to a party other than an agency in
litigation with the agency.” 3

The constitutional part of the privi-
lege arises from the principle of the sep-
aration of powers among the legislative,
executive and judicial branches of our
Government. This at first glance may
not seem relevant here, where the ap-
pellants are private citizens relying on
the Freedom of Information Act, but it
puts *%-. matter in a different focus to

2. Rogers, The Right to Know Govern-
ment Business From the Viewpoint of the
Government Official, 40 Marq.L.Rev. 83,
89 (1956). See generally, Kramer and

448 F.20—6812

know that originally Congressman Henry
S. Reuss had sought to obtain this Re-
port over a period of months. Whatever
justification lies behind the refusal of
his request has a bearing on appellants’
rights here. Only after both Dr. Du-
Bridge and Mr. Ehrlichman, Assistant to
the President, had declined to accede
to the Congressman’s request—on the
ground that “the report was in the na-
ture of inter- and intra-agency memo-
randa which contained opinions, conclu-
sions and recommendations prepared for
the advice of the President”—did the ap-
pellants make their request.

Appellants invoked the Freedom of
Information Act in support of their re-
quest, but as the court’s opinion points
out—without deciding whether the re-
fusal of the Assistant to the President
was justified or not—*“* * * while
his [Mr. Reuss’] right as a citizen to ob-
tain the Report under the Act is equal to
that of appellants, his right as a Con-
gressman is presumably greater” (foot-
note 6). Obviously Congress could not
surmount constitutional barriers—if
such exist in this or any other given
case—by conferring upon any member
of the general public a right which Con-
gress, neither individually nor collective-
ly, possesses. Water does not naturally
rise higher than its source.

Recognition of the necessity, on both
grounds cited above, of preserving the
confidentiality of certain papers and de-
liberations has come from all three
branches of our Government. A few ex-
amples demonstrate the universality and
antiquity of the principles involved here.

While the constitutional privilege has
been asserted most frequently in our his-
tory by the executive against the de-
mands of the legislature, yet the Con-
gress itself has always recognized a priv-
ilege for its own private papers and de-
liberations. Not only is there no pro-
vision or procedure for a aemand by a

Marcuse, Executive Privilege—A Study
of the Period 1953-1960, 29 Geo.Wash.
L.Rev. 623 (1961).

3. 5 U.S.C. § 552(b) (5) (Supp. V, 1970).
1
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private citizen for access to any papers
deemed confidential, but no court sub-
poena is complied with by the Congress
or its committees without a vote of the
house concerned to turn over the docu-
ments willingly in response to the re-
quest of the court, thus properly pre-
serving the co-equal separate status of
that branch of the Government. For ex-
ample,

[N]o evidence of a documentary
character under the control and in the
possession of the House of Represent-
atives can, by the mandate of process
of the ordinary courts of justice, be
taken from such control or possession
but by its permission.4

The judiciary, as perhaps inherently
the weakest of the three branches, has
most frequently reiterated the principle
of separation of powers, the classic ex-
pression being in Kilbourn v. Thompson:

It is * * * eggential to the suc-
cessful working of this system that the
persons intrusted with power in any
one of these branches shall not be per-
mitted to encroach upon the powers
confided to the others, but that each
shall by the law of its creation be lim-
ited to the exercise of the powers ap-
propriate to its own department and
no other.®

The reason for the separation of powers
was well put by Mr. Justice Brandeis:

The doctrine of the separation of
powers was adopted by the convention
of 1787, not to promote efficiency but
to preclude the exercise of arbitrary
power, The purpose was not to avoid

4. H.R.Res. 427, 81st Cong., 2d Sess., 96
Cong.Rec, 565-66 (1950) ; see H.R.Res.
460, 8lst Cong., 2d Sess.,, 96 Cong.Rec.
1400 (1950) ; H.R.Res. 465, S81st Cong.,
2d Sess.,, 96 Cong.Rec. 1695 (1950) ;
H.R.Res. 469, S81st Cong., 2d Sess., 90
Cong.Rec, 1735 (1950). Only recently,
in a situation substantially the inverse
of the present case, i, e, a suit to sup-
press publication of cong...sional docu-
ments, the House indicated its displeasure
with, and asserted its independence from
what it deemed an intrusion by the ju-

friction, but, by means of the inevita-
ble friction incident to the distribution
of the governmental powers among
three departments to save the people
from autocracy.$

When President Washington first de-
clined to furnish the House of Repre-
sentatives with a document requested by
it, he gave as his reason for refusal,

[I]t is essential to the due adminis-
tration of the Government that the
boundaries fixed by the Constitution
between the different departments
should be preserved, a just regard to
the Constitution and to the duty of
my office, under all the circumstances
of this case, forbids a compliance
with your request.”

These examples of recognition by all
three branches of a constitutional priv-
ilege to withhold certain documents un-
der given circumstances not only show
the tripartite nature of the constitutional
privilege, but are relevant here, where
the appellants are private citizens, be-
cause the original request for the Gar-
win Report stemmed from a Congress-
man and was denied by the executive on
grounds the validity of which is not yet
finally determined. But it would be an
absurdity to contend that a Congress-
man—who is both citizen and Member of
the House of Representatives—could not
have access to a document in the execu-
tive branch, and yet another citizen could
gain access on the strength of a statute
enacted by Congress. Thus, if the ex-
emptions to the Freedom of Information
Act are found not to permit withholding
of the information sought here, the exec-

diciary into its prerogatives with respect
to its own documents. See Hentoff v.
Ichord, 318 F.Supp. 1175 (D.D.C.1970),
and H.R.Res., 1306, 91st Cong., 2d Sess.,
116 Cong.Ree.H 11606, 11625 (daily ed.
14 Dec. 1970).

103 U.S. 168, 191, 26 L.Ed. 377 (1880).

. Myers v. United States, 272 U.S. 52,
203, 47 S.Ct. 21, 81, 71 L.Ed. 160 (1926)
(dissenting opinion).

7. 1 Richardson, Messages and Papers of
the Presidents 196 (1896).

-
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utive ‘may still assert a_gonstltutlonal ~ will be kept confidential.? There do not

prmlege on the ground that Congress
“may not compel by statute disclosure of
information

eq uestﬁ

Part IT of the court’s opinion also ex-
presses the view that Congress, in pro-
viding for de novo court review of agen-
cy refusals to disclose information, in-
tended to require the courts to enjoin
withholding of any agency record not
exempted by the Act and not protected
by a constitutional privilege. Congress,
the opinion states, “did not intend to
confer on district courts a general power
to deny relief on equitable grounds apart
from the exemptions in the Act itself.”
This quoted statement and related dis-
cussion relate to an issue which is not
presented for decision in this case and
is not likely to face the trial court on re-
mand. There is no suggestion in the ree-
ord that the District Court here denied
relief on equitable grounds, nor is it
likely that such grounds could be pre-
sented in the context of this case. It
has been suggested that a court may, on
equitable grounds, decline to require dis-
closure of records not covered by a spe-
cific exemption in the Act, where to or-
der disclosure would irreparably invade
personal privacy or cause the Govern-
ment to violate an agreement with a pri-
vate party that non-commercial and non-
financial # information provided by him

8. The fourth exemption of the Freedom
of Information Act exempts from dis-
closure “eommercial or financial informa-
tion obtained from na person and privi-
leged or confidentinl.” 5 U.S.C. § 552
(b)Y (4) (Supp. V, 1970).

9. Davis, The Information Act: A Pre-
liminary Analysis, 34 U.Chi.L.Rev. 761,
T67, TST, 791, S02 (196G7).

10. 5 U.S.C. 552(a) (3) (1967). In Hecht
Co. v. Bowles. 321 T.S. 321, 64 S.Ct.
587, 88 L.Ed. 754 (1944), the statute in-
volved directed that upon complaint of
the administrator of the Emergency Price
Control Act an injunction “shall be grant-
ed.” Nevertheless the Supreme Court held
that the District Court could decline to is-
sue an injunction if equitable considera-
tions indicated that to be the appropriate
result. Contrarily, in United Steelwork-

,ggt? be en-

appear to be such equitakble grounds for
non-disclosure present in the instant case
and I would not therefore reach the dif-
ficult question of statutory construction
of the District Court’s power in such cir-
cumstances.

The Act itself merely provides: “On
complaint, the distriet court * * ¥
has jurisdiction to enjoin the agency
from withholding agency records and to
order the production of any agency rec-
ords improperly withheld from the com-
plainant.” 1 It does not in terms re-
quire that such jurisdiction be exercised
in all cases. The legislative history pulls
in opposite directions on this qguestion;
the Senate Report states:

It is the purpose of this [Act] to
# % % egtablish a general philosophy
of full agency disclosure unless infor-
mation is exempted under clearly de-
lineated statutory language. * * ¥
It is essential that agency personnel,
and the courts as well, be given defi-
nite guidelines in setting information
policies. Standards such as {for good
cause” are certainly not sufficient.1!

The House Report, on the other hand, re-
lates that under the Act:

The Court will have authority when-
ever it considers such action equitable
and appropriate to enjoin the agency
from withholding its records and to

ers v, United States, 561 U.S. 39, SO S.Ct.
1, 4 L.Ed.2d 12 (1959), the Court implied-
ly held that under a statute which pro-
vided that the District Court “shall have
jurisdiction” to enjoin an industry-wide
strike causing a national emergency, the
trial judge had no equitable discretion to
refuse to issue an injunction.  (That
conelusion was made explicit in the con-
curring opinion of Justices Frankfurter
and  ITarlan.)  The aecommodation of
these two precedents amd  their appliea-
tion to the statutory scheme of the Free-
dom of Information Act ave, in my view,
best accomplished in the context of a
case where the issue is presented by the
facts and argued by the parties.

1. S.Rep.No.813, 89th Cong., 1st Sess.
(1965).

[<-]
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order the production of agency records
improperly withheld.1?
And a noted commentator has expressed
the view that the denial of relief on
equitable grounds is an appropriate
course in certain circumstances.!3

There is, no doubt, force to the major-
ity’s opinion that the thrust of the Act is
to limit the grounds for agency withhold-
ing to the exemptions therein stated, and
that the discretion of the court in en-
forcing the Act should thus be similarly
curtailed. Nevertheless, because of the
conflicting legislative history and the
difficulty in determining congressional
intent on this matter, I believe that pur-
suant to sound principles of judicial de-
cision making, decision of this issue can
and should await the case where it is
squarely raised. I therefore express no
view as to the correctness of the major-
ity’'s suggestion that the courts are gen-
erally without equitable power to decline
to order production of agency records in
cases not specifically covered by exemp-
tion.

II1.

Part III of the court’s opinion is a
summary of the laudable objectives of
the Freedom of Information Act of as-
suring public access to information nec-
essary to making informed decisions on
public issues, but I respectfully suggest
it is nevertheless unessential to our deci-
sion here. Since it forms part of the
court’s opinion, however, I think it
should be made clear that neither the
public nor the Congress is being denied
the facts here in regard to the supersonic
transport, and therefore recourse to le-
gal action under the Freedom of Infor-

12. ILR.Rep.No.1497, SOth Cong., 2d Sess.
9 (1966).

13. Davis, supra, note 9.

e

14. Hearings on H.IR. 17755 Before the
Subcomm. of the Senate Committee on
Appropriations, 91st Cong., 2d Sess., pt.
2, at 1621 (1970); Hearings on Super-
sonic Transport Development Before the
Subcomm. on Economy in Government

mation Act as a practical matter was
simply unnecessary.

Each of the persons who were asked by
Dr. DuBridge to form the ad hoc panel
to prepare the Report for the President
could be called before the appropriate
congressional committee and asked for
his views on any aspect of the SST pro-
gram. There is no reason why the views
of these scientists and engineers cannot
be made available to the Congress and to
the public. The only matter about which
they should not be asked is exactly what
advice they gave the President., Fur-
thermore, almost two years have gone by
since they expressed their views to the
President, and the opinions which they
might now give to the Congress or to the
public, in the light of additional informa-
tion obtained, might be somewhat differ-
ent from their best advice at the time
they helped formulate the Garwin Re-
port. Even without an appearance be-
fore a congressional committee any one
of several of these scientists or engi-
neers could be interviewed by the press
or on TV, invited to write an article for
a magazine or newspaper, or participate

in public discussion in any form, in or- .

der to enlighten the public. There would
be nothing improper in a public expres-
sion of individual opinion, so long as ex-
actly what the person advised the Presi-
dent was not explicated.

As a matter of recorded fact, Dr. Rich-
ard Garwin, who chaired the panel, has
done just that. He has appeared before
three different congressional commit-
tees,!* and has been publicly reported as
stating that he had “said everything I
have to say” in lengthy ecritical testi-
mony about the SST before the three
committees, although he appears to have

of the Joint Economie Comm., 91st Cong.,
24 Sess., pt. 4, at 904, 908 (1970);
Hearings on Department of Transporta-
tion Appropriations Before the Subcomm.
on Dept. of Transportation and Related
Agencies Approp=i~‘ions of the House
Comm. on Appropriations, 91st Cong.,
2d Sess., pt. 3 (Testimony of Members of
Congress and Interested Individuals and
Organizations) at 980 (1970).

|
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carefully refrained from discussing the
Garwin Report itself.15

Thus it appears that alternate means
of obtaining the facts in regard to the
SST, other than a lawsuit to compel pro-
duction of the Garwin Report, are avail-
able both to the public and to Congress.!®
This hints at the possibility that what
the appellants are seeking here is really
the advice given the President of the
United States by his subordinates, rather
than the facts in regard to the SST pro-

. gram on which the public and the Con-

gress can form an intelligent judgment.
Viewed in this light, the issues may take
on a different aspect from those framed
by the appellants.

UNITED STATES of America
V.
Wilkin D. LUMPKIN, Appellant.
No. 24410.

United States Court of Appeals,
District of Columbia Circuit.

Argued April 14, 1971.
Decided June 21, 1971.

Defendant was convicted in the
United States District Court for the
District of Columbia, John H. Pratt, J.,
of armed robbery and assault with a
dangerous weapon, and he appealed.

15. Dr. Garwin, at least, was interviewed
by the Saturday Review, The Washing-
ton Post, and very likely a number of
other media representatives., See Sut-
ton, Is the SST Really Necessary, Sat-
urday Review, 15 Aug. 1970, at 14;
Washington Post, 21 Dee, 1970, § A, at
2. According to the latter report:

Garwin said he still did not feel free
ro discuss the study [made by the ad
hoe panel at the request of the OST] it-
self, but he emphasized that he “said
everything I have to say” about the
SST in the course of critical testimony
this year before three congressional
committees,

The Court of Appeals, MacKinnon, Cir-
cuit Judge, held that evidence that de-
fendant and two other men entered store
together, that they conversed together
until other customers left the store, that
defendant did not lie on the floor when
one of the codefendants, with a gun, an-
nounced a “stick-up” and said “To the
floor.”, and that defendant moved from
near the door to near the cash register
after a codefendant ordered store em-
ployee to open it was sufficient to sup-
port defendant’s conviction for armed
robbery and assault with a dangerous
weapon, and conflicting testimony of de-
fendant and his codefendants whereby
they all sought to establish that defend-
ant and one of his codefendants were in-
nocent bystanders did not destroy the
permissible inference of defendant’s
guilt.
Affirmed.

Bazelon, Chief Judge, concurred in
the result.

1. Criminal Law <=59(5)

Mere presence at scene of crime is
not sufficient to convict one of aiding
and abetting; what is réquired is evi-
dence that the accused knowingly asso-
ciated himself in some way with the
criminal venture, that he participated in
it as something that he wished to bring
about, and that he sought by his action
to make it succeed. D.C.C.E. § 22-105.

2. Assault and Battery <92
Robbery ¢=24(1)
Evidence that, inter alia, defendant
and two other men entered store togeth-

These reports of Dr. Garwin's inter-
views with the press were quoted and dis-
cussed on the Senate Floor. See 116
Cong.Ree. 8 20921, 8 20932 (daily ed.
21 Dec. 1970).

16. Of course these considerations would
not apply to personal advisors to the
President such as members of the White
House staff, who tradi: = ally do not ap-
pear before Congress. But, as the court's
opinion indicates, Dr. Garwin and his
confreres, operating under the direetion
of the OST, are not thus restricted.
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Gary A. SOUCIE et al., Appellants v. Edward E. DAVID, Jr.,
Director, Office of Science and Technology, et al.

SOUCIE v. DAVID
No. 24573

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT

448 F.2d 1067; 2 ERC (BNA) 1626; 1 Media L. Rep. 2435; 1 ELR
20147; 145 U.S. App. D.C. 144

December 7, 1970, Argued
April 13, 1971, Decided

OPINION:

e ([RTCT2Y statutory exemption. nll Only if the Act seems to require
disclosure, and if the Government makes an express claim of executive privilege,
will it be necessary for the court to consider whether the disclosure provisions
of the Act exceed the constitutional power of Congress to control the actions
of the executive branch. nl2

n8 See United States v. Reynolds, 345 U.S. 1, 7-8, 73 S. Ct. 528, 532, 97 L.
Ed. LI

waw [W1072] 66 Yale L.J. 477 (1957); Davis, The Information Act: A
Preliminary Analysis, 34 U.Chi.L.Rev. 761, 763-765 (1967). As the concurring
opinion points out, the power of Congress to compel disclosure of agency
records to the public is no greater than its power to compel disclosure to

Congress itself. Since 1789, Congress has frequently exercised the latter
power in statutes requiring executive officers to transmit information to
Congress. See; -e.. g.; Act of Sept. 2, 1789, ch. 12, @ 2, 1 Stat. 65, as
amended, 31 U.S.C. @ 1002 (Supp. V, 1970) (Sec'y of Treasury must give certain
information to either house of Congress on request); Act of May 29, 1928, ch.
901, @ 2, 45 Stat. 996, as amended, 5 U.S.C. @ 2954 (Supp. V, 1970) (each
executive agency must disclose certain information to Gov't Operations
Committees of House and Senate on request). However, courts have never been
asked to rule on the scope of executive privilege in the context of ...

cow [*1072) subordinate official who is before the court." Williams v.
Fanning, 332 U.S. 490, 493, 494, 68 S. Ct. 188, 189, 92 L. Ed. 95 (1947).

Congress passed the Freedom of Information Act in 1966 to strengthen the
(#1073] disclosure requirements of the Administrative Procedure Act (APA).
Each federal agency subject to the APA must now make its records, with certain
specific exceptions, ...
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con [ ®EOTI] agency, but merely staff to the President. n1é On that theory,
the only "authority" controlling the Garwin Report is the President, and the
trial court held that the President is not subject to the disclosure provisions
of the APA. We need not determine whether Congress intended the APA to apply
to the President, nl7 and whether the Constitution would permit Congress to
require disclosure of his records, nl1l8 for we have concluded that the OST is a
separate agency, subject to the requirements of the Freedom of Information Act,
and that the Garwin Report is a record of that agency.

nlé Compare International Paper ...

vus [#1073] FPC is not a separate agency) (unreported; typewritten opinion
filed in this action in the District Court, Civ. No. 1571-70, D.D.C.).

nl7 The statutory definition of "agency" specifically excludes Congress and
the courts of the United States, but does not specifically exclude the
President. 5 U.S.C. @ 551(1) (Supp. V, 1970).

nl8 See Mississippi v. Johnson, 71 U.S. (4 Wall.) ...

... [*¥1074] Rep.No. 1635, supra, at 5; Hearings, supra, at 10-11, 13-15.

A reorganization plan proposed by the President can take effect only if both
houses of Congress acquiesce, i. e., if neither house passes a resolution
disapproving the plan within a fixed period of time. n23 The congressional
understanding of a proposed plan is therefore entitled to considerable weight in
determining its effect. The one house of Congress that explicitly considered
the plan creating the OST n24 clearly contemplated that the OST would function
as a distinct entity and not merely as part of the President's staff. The House
Committee on Government Operations stated: n25

Heretofore, the Congress has not been able to obtain adequate information
on Government-wide science matters because the President's Special Assistant for
Science has been unavailable for questioning by congressional committees due to
his confidential relationship with the President. We express no opinion here on
the merits [*¥1075] of this reasoning but this committee's position on
excessive invocation of executive privilege is well known. With the creation of
the new office the Director will become available to Congress and provide us
with more information than we now obtain.

n23 Reorganization Act of 1949, ch. 226, @ 6, 63 Stat. 205, as amended, 5
U.S.C. @ 906 (Supp. V, 1970).

o5 [%1075] subjects of the greatest national importance.
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n26 108 Cong.Rec. 8473 (1962) (statement of Rep. Holifield). See also id. at
8472 ("I think the very fact that this makes the scientific program more
answerable to the Congress in itself justifies the establishment of this
Office * * * ") (remarks of Rep. Holifield).

If the 0OST's sole function were to advise and assist the President, that
might be taken as an indication that the OST is part of the President's staff
and not a separate agency. In addition to that function, however, the OST
inherited from the National Science Foundation the function of evaluating
federal programs. When Congress initially imposed that duty on the
Foundation, it was delegating some of its own broad power of inquiry n27 in
order to improve the information on federal scientific programs available to the
legislature. When the responsibility for program evaluation was transferred to
the OST, both the executive branch and members of Congress contemplated that

Congress would retain control over information on federal programs accumulated
by the OST, despite any confidential relation between the Director of the OST
and the President -- a relation that might result in the use of such information
as a basis ...

v [%1078] fundamental personal liberties. See, e. g., Watkins v. United
States, 354 U.S. 178, 187, 198, 77 8. €t. 1173, 1 L. Ed. 24 1273 (1957).
Congress has often delegated portions of its investigatory power to
administrative agencies. See 1 K. Davis, Administrative Law Treatise @@
3.01-3.14 (1958, Supp.1970).

n28 See Hearings, supra note ...

... [*1076] court has held that the Act's grant of "jurisdiction to enjoin"
improper withholding of agency records leaves district courts with discretion to
deny relief on general equitable grounds, even when no exemption is applicable.
n34 But Congress clearly has the power to eliminate ordinary discretionary
barriers to injunctive relief, and we believe that Congress intended to do so
here. n35

n34 Consumers Union of the United States, Inc. v. Veterans Administration,
301 F. Supp. 796, 806-808 (S.D.N.Y.1969); see General Services Administration v.

s | %10786) Price Control Act is discretionary). See Note, Judicial
Discretion and the Freedom of Information Act: Disclosure Denied: Consumers
Union v. Veterans Administration, 45 Ind.L.J. 421 (1970). It is well established
that Congress may modify the usually strict standards for equitable relief in
providing for injunctions in aid of important federal policies. See, e. g.,
Virginian Ry. v. System Fed'n. ...

o3 & [9107Y] public interest in freedom of information and countervailing
public and private interests in secrecy. Since judicial use of traditional
equitable principles to prevent disclosure would upset this legislative
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resolution of conflicting interests, we are persuaded that Congress did not
intend to confer on district courts a general power to deny relief on equitable
grounds apart from the exemptions in the Act itself. n39 There may be
exceptional circumstances in which a court could fairly conclude that Congress
intended to leave room for the operation of limited judicial discretion, but no
such circumstance appears in the present record of this case.

n36 5 U.S.C. @ 1002 (1964).
n37 5 L
... [*¥1077] denied, 398 U.S. 965, 90 S. Ct. 2176, 26 L. Ed. 2d 549 (1970).

n39 One statement in the report of the Senate Committee on the Judiciary
specifically supports the conclusion that Congress intended to eliminate
equitable discretion. S.Rep.No.813, 89th Cong., 1lst Sess. 3 (1965) ("It is
essential that agency personnel, and the courts as well, be given definitive
guidelines in setting information ...

ase [%1077) withholding its records and to order the production of agency
records improperly withheld.") (Emphasis added.) However, the House report was
published after the Senate had passed its bill. Since only the Senate report
was considered by both houses of Congress, the Senate Committee's reading of
the Act is a better indication of legislative intent when the two reports
conflict. See Consumers Union of the United States, Inc. v. Veterans
Administration, 301 F. Supp. 796, ...

... [*1078] 24 361 (1967).

n43 Ackerly v. Ley, 137 U.S.App.D.C. 133, 138, 420 F.2d 1336, 1341 (1969).

The OST is specifically authorized by Congress to evaluate federal
scientific programs in order to provide Congress and the President with better
information. Its evaluations may be useful to the President, the Congress,
and other agencies with the power to make science policy. Nevertheless, the
evaluations themselves may not reflect the internal policy deliberations that
the "internal communications" privilege is designed to protect. The Garwin
Report may contain some policy ...

«++ [*1080] 421 F.2d 930, 933 (9th Cir), cert. denied, 398 U.S. 965, 90 S.
ct. 2176, 26 L. Ed. 24 549 (1970).

III

Congress passed the Freedom of Information Act in response to a persistent
problem of legislators and citizens, the problem of obtaining adequate
information to evaluate federal programs and formulate wise policies.

Congress recognized that the public cannot make intelligent decisions
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without such information, and that governmental institutions become unresponsive
to public needs if knowledge of their activities is denied to the people and
their representatives. The touchstone of any proceedings under the Act must be
the clear ...

s s.s - [*1080] information is especially great in the field of science and
technology, for the growth of specialized scientific knowledge threatens to
outstrip our collective ability to control its effects on our lives. The OST
itself was created to help alleviate this problem; Congress intended that the
OST would provide better information and coordination with respect to federal
activities in the scientific field. It would defeat the purposes of the 0OST, as
well as the purposes of the Act, to withhold from the public factual information
on a federal scientific ...

CONCUR:

... [*1081] upon to make a recommendation in the matter. Such a process
would be self-defeating. It is the President, not the White House staff, the
heads of departments and agencies, not their subordinates, the judges, not their
law clerks, and members of Congress, not their executive assistants, who are
accountable to the people for official public actions within their jurisdiction.
Thus, whether the advice they receive and act on is good or bad there can be no
shifting of ultimate responsibility. n2

n2 Rogers, The ...

... [*1081] refusal of the Assistant to the Presidgnt was justified or not
-- "% % * while his [Mr. Reuss'] right as a citizen to obtain the Report under
the Act is equal to that of appellants, his right as a Congressman is presumably
greater" (footnote 6). Obviously Congress could not surmount constitutional
barriers -- if such exist in this or any other given case -- by conferring upon
any member of the general public a right which Congress, neither individually
nor collectively, possesses. Water does not naturally rise higher than its
source.

Recognition of the necessity, on both grounds cited above, of preserving the
confidentiality of certain papers and deliberations has come from all three
branches of our Government. A few examples demonstrate the universality and
antiquity of the principles involved here.

While the constitutional privilege has been asserted most frequently in our

history by the executive against the demands of the legislature, yet the

Congress itself has always recognized a privilege for its own private papers
and deliberations. Not only is there no provision or procedure for a demand by
a [*¥1082] private citizen for access to any papers deemed confidential, but
no court subpoena is complied with by the Congress or its committees without a
vote of the house concerned to turn over the documents willingly in response to
the request of the court, thus properly preserving the co-equal separate status
of that branch of the Government. For example,
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vew [#1082]) contend that a Congressman -- who is both citizen and Member of
the House of Representatives -- could not have access to a document in the
executive branch, and yet another citizen could gain access on the strength of a
statute enacted by Congress. Thus, if the exemptions to the Freedom of

Information Act are found not to permit withholding of the information sought
here, the executive (*#1083] may still assert a constitutional privilege on
the ground that Congress may not compel by statute disclosure of information
which it would not be entitled to receive directly upon request.

Part II of the court's opinion also expresses the view that Congress, in
providing for de novo court review of agency refusals to disclose information,
intended to require the courts to enjoin withholding of any agency record not
exempted by the Act and not protected by a constitutional privilege.

Congress, the opinion states, "did not intend to confer on district courts a
general power to deny relief on equitable grounds apart from the exemptions in
the Act itself." This quoted statement and related discussion relate to an issue
which is ...

... [*1084) information necessary to making informed decisions on public
issues, but I respectfully suggest it is nevertheless unessential to our
decision here. Since it forms part of the court's opinion, however, I think it
should be made clear that neither the public nor the Congress is being denied
the facts here in regard to the supersonic transport, and therefore recourse to
legal action under the Freedom of Information Act as a practical matter was
simply unnecessary.

Each of the persons who were asked by Dr. DuBridge to ...

.++ [*¥1084] hoc panel to prepare the Report for the President could be
called before the appropriate congressional committee and asked for his views on
any aspect of the SST program. There is no reason why the views of these
scientists and engineers cannot be made available to the Congress and to the
public. The only matter about which they should not be asked is exactly what
advice they gave the President. Furthermore, almost two years have gone by since
they expressed their views to the President, and the opinions which they might
now give to the Congress or to the public, in the light of additional
information obtained, might be somewhat different from their best advice at the
time they helped formulate the Garwin Report. Even without an appearance before
a congressional committee any one of several of these ...

sss [*¥1085] 904, 908 (1970); Hearings on Department of Transportation
Appropriations Before the Subcomm. on Dept. of Transportation and Related
Agencies Appropriations of the House Comm. on Appropriations, 91st Cong., 2d
Sess., pt. 3 (Testimony of Members of Congress and Interested Individuals and
Organizations) at 980 (1970).

nl5 Dr. Garwin, at least, was interviewed by the Saturday Review, The
Washington Post, and very likely a number of other media representatives. See
Sutton, Is the SST Really Necessary, ...

... [*1085] daily ed. 21 Dec. 1970).
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Thus it appears that alternate means of obtaining the facts in regard to the
SST, other than a lawsuit to compel production of the Garwin Report, are
available both to the public and to Congress. nl16 This hints at the
possibility that what the appellants are seeking here is really the advice given
the President of the United States by his subordinates, rather than the facts in
regard to the SST program on which the public and the Congress can form an
intelligent judgment. Viewed in this light, the issues may take on a different
aspect from those framed by the appellants.

nlé Of course these considerations would not apply to personal advisors to
the President such as members of the White House staff, who traditionally do not
appear before Congress. But, as the court's opinion indicates, Dr. Garwin and
his confreres, operating under the direction of the OST, are not thus
restricted.
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