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MEMORANDUM 

TO: Marvin Krislov, Assistant Counsel to the President 

FROM: Jeff Ro~~ nd Adam L. Rosmanjf-L{2_ 

DATE: August 25, 1994 

RE: Treatment of FOIA Requests Concerning The White House 
Office of National Service 

I. INTRODUCTION 

This memorandum summarizes material pertinent to the 
question of whether the Freedom of Information Act (''FOIA") 
applies to the White House Office of National Service (''ONS"). 

II. DOJ STANDARD FOR EVALUATING THE FOIA STATUS OF OFFICES 
WITHIN THE EXECUTIVE OFFICE OF THE PRESIDENT. 

In a memorandum dated November 3, 1993, Associate Attorney 
General Webster Hubbell set forth the procedures for FOIA 
consultation of agency files containing information originating 
from the White House. Webster L. Hubbell, White House Records or 
Information Found In Agency Files: FOIA Consultation Procedures, 
November 3, 1993 at 1 (Attachment A). He related that the FOIA 
applies to the Executive Office of the President, but does not 
"include either 'the President's immediate personal staff' or any 
part of the Executive Office of the President 'whose sole 
function is to advise and assist the President.'" Id. According 
to these definitions, the "parts of the Executive Office of the 
President that are known as the 'White House Office' are not 
subject to the FOIA, while certain other parts of the Executive 
Office of the President are" subject to its provisions. Id. 

III. CASELAW 

The controlling case on the issue is Soucie v. David, ' 448 
F.2d 1067 (D.C.Cir 1971). As the Hubbell memorandum stated, 
Soucie established that if an organization's "sole function were 
to advise and assist the President," then FOIA did not apply. In 
1993, the D.C Court of Appeals held that courts should examine 
three factors to decide the Soucie (''sole function") test: (1) 
proximity of the organization to the President; (2) extent of 
delegation from President to the organization; and (3) whether 
the organization is a self-contained structure. Meyer v. Bush, 
981 F.2d 1288, 1293 (D.C.Cir 1993). In short, the closer the 
organization is to the President, the less decision-making power 
delegated to it, and the less self-contained it is, the more 
likely the court will consider it part of the "White House 
Office," and not subject to FOIA. See also National Sec. Archive 



v. Archivist of the United States, 909 F.2d 541, 545 (D.C.Cir. 
1990) (White House Counsel's Office not a FOIA agency); Energy 
Research Foundation v. Defense Nuclear Safety Board, 917 F.2d 581 
(D.C.Cir. 1990) (Defense Nuclear Safety Committee was FOIA 
agency) Rushforth v. Council of Economic Advisors, 762 F.2d 1038, 
1041 (D.C.Cir.1985) (Council of Economic Advisors (CEA) not a 
FOIA agency); Pacific Legal Found. v. Council on Envtl. Quality, 
636 F.2d 1259 (D.C.Cir.1980) (Council on Environmental Quality 
(CEQ) was FOIA agency). These cases are Attachment B. 

In the five cases listed above, a crucial factor in 
determining whether the organization was an ''agency" for FOIA 
purposes was the extent to which the organization had the power 
to investigate and evaluate other agencies and/or the private 
sector. For example, in Soucie, the court said that the Office 
of Science and Technology did more than simply advise and assist 
the President because it "inherited from the National Science 
Foundation tpe function of evaluating federal programs." 448 
F.2d at 1075. In Energy Research, the court concluded that "the 
Board does considerably more than merely offer advice ... [i]t 
conducts investigations, which 'has long been recognized as an 
incident -of legislative power' delegated to agencies by 
Congress." 917 F.2d at 584 (quoting Soucie, 448 F.2d at 1075 
n.27). In contrast, in Rushforth, the court concluded that the 
Council of Economic Advisors was not a FOIA agency because, 
although it "appraised" some federal programs, it had "no 
regulatory power under the statute ... [and could not] fund 
projects based on the appraisal ... nor [could] it issue 
regulations for procedures based on the appraisals." Id. at 
1043. 

IV. THE STRUCTURE OF THE ONS 

The ONS was "established" by President Bush on January 21, 
1990 (the day after his inauguration). George Herbert Walker 
Bush, The Points of Light Movement: The President's Report to the 
Nation, January 8, 1993 at 25 (Attachment C). It was neither 
authorized by Executive Order nor created by statute. It appears 
to have been simply "created" through the President's executive 
authority within the White House. See George Herbert Walker 
Bush, Remarks at the Mississippi State University Commencement 
Ceremony, May 13, 1989 ("And that's why I created the Office of 
National Service"); George Herbert Walker Bush, Remarks at the 
Annual Congressional Fire Services Institute Dinner, April 12, 
1989 ("I have opened at the White House the Office of National 
Service. This office is leading my administration's community 
and national service efforts") (See Bush Documents at Attachment 
D). From January 1989 to April 1991, ONS was headed by a Deputy 
Assistant to the President, and then, beginning in April 1991, an 
Assistant to the President. It appears that the OAP and AP 
reported to the President's Chief of Staff. See George Herbert 
Walker Bush, Remarks at a White House Luncheon for Business 
Leaders, February 3, 1989 ("But we've opened here now an Office 
of National Service. Gregg Petersmeyer, under the Chief of Staff, 



has the lead on that. It will be in the White House."). On June 
27, 1989, Gregg Petersmeyer, Director of ONS, commenting on the 
structure and mission of ONS, said "To see it as a 'program' is 
not to see it at all. This is a movement. The government is 
just a catalyst. The fuel is individual initiative." Wash. 
Post, June 26, 1989, at Al0. 

V. THE FUNCTION OF THE ONS: THE PRESIDENT'S REPORT TO THE 
NATION ON THE POINTS OF LIGHT MOVEMENT AND BUSH WHITE HOUSE 
DOCUMENTS CONCERNING ONS 

A. The President's Report 

In January 1993, President Bush released his report on the 
Points of Light Movement. The White House Office of National 
Service was one of four institutions created to implement the 
Points of Light Movement. George Herbert Walker Bush, The Points 
of Light Movement: The President's Report to the Nation, January 
8, 1993 at 9 (hereinafter "President's Report"). The other three 
institutions were the (1) Points of Light Foundation; (2) 
Commission on National and Community Service; and (3) National 
Center for Community Risk Management and Insurance. Id. 
According to the President's Report, the ONS: 

• Coordinates Presidential activities that highlight the 
value and rewards of voluntary community service 

• Helps the President identify and recognize successful 
problem-solving leaders and initiatives 

• Enlists Americans to contribute their leadership in the 
effort 

• Calls for and supports new institutions and policy 
initiatives that build and strengthen the Points of 
Light movement 

President's Report at 9-15. 

The body of the President's Report further describes the 
Office as "the first ever established within the White House 
exclusively devoted to fostering direct and consequential 
voluntary service" and states its mission as "to use Presidential 
leadership to make community service national policy of the 
highest order." President's Report at 9. 

B. Documents from the Bush Administration concerning ONS 

The Bush Presidential library provided a substantial number 
of documents concerning the Points of Light Initiative. In 
general, the documents describe ONS in language similar to the 
President's report. These documents report that the primary 
function of ONS was to: 

• Advise the President on community service policy and 
strategy 



• Communicate the President's community service strategy 
• Propose ways for the President and other government 

officials to highlight outstanding community service 
leaders and initiatives 

• Participate in the solution of problems 
• Recommend government policy reforms 
• Work with the Points of Light Foundation and other 

institutions to achieve the mission of making direct 
and consequential community service central of the life 
of every American 

VI. PRELIMINARY ANALYSIS 

The FOIA does not apply to ONS because ONS is within the 
"White House Office," and its sole function is to advise and 
assist the President. In short, ONS passes the three-part test 
outlined in Meyer v. Bush: 

(1) The proximity of the organization to the President. 
The ONS is solely "within" the White House. It was 
created by the President pursuant to his executive 
authority to manage and organize the Executive Office. 
As if to underscore Presidential control of the 
organization, ONS was created without Executive Order 

. or statutory authority. The President simply "created" 
it. The Director of ONS, an Assistant to the 
President, reports directly to the Chief of Staff. 
There are no cabinet officers involved in the 
management of ONS. 

(2) The extent of delegation from the President to the 
organization. Similar to the Council of Economic 
advisors, ONS does not "possess any delegated 
regulatory authority to supervise agencies." Meyer at 
1293. Although ONS may "evaluate" federal programs, it 
has no authority to act on its evaluations, or enforce 
its recommendations following evaluation. Although 
some of the language in the President's Report and 
documents concerning ONS could be construed to mean 
more than "advise and assist," -it is a stretched 
reading. For example, the President's report says that 
ONS "enlists Americans to contribute their leadership" 
and "calls for and supports new institutions and policy 
initiatives that build and strengthen the Points of 
Light movement." This language could suggest that ONS 
coordinates and manages the Administration's efforts to 
promote community service, which might go beyond the 
pure "advise and assist." But Petermeyers'--the 
Director of the Office--own description of the 
organization as "not a program," undermines that 
reading of the language. More importantly, most 
descriptions of ONS are consistent with the "advise and 
consent" role (see~ "Coordinate Presidential. 



activities," "Helps the President identify" and "Advise 
the President.") 

(3) Whether the organization is a self-contained structure. 
Although ONS did have its own staff [need to confirm 
specifics], it was wholly within the "White House 
Office," as discussed above. It may have been "self­
contained" in the sense that it had its own director 
and staff, but it was under the complete direction a nd 
control of the President and Chief of Staff. 
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MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

Freedom of Information Act Administrative 
and Legal Contacts at All Federal Agencies 

Webster L. HubbelyJ//};f_ 
Associate Attorn~~al 

White House Records or Information Found In 
Agency Files: FOIA Consultation Procedures 

The purpose of this memorandum is to set forth the proce­
dures to be followed by all federal agencies for the handling of 
any White House-originated record or information that is found 
responsive to an access request made under the Freedom of Infor­
mation Act, 5 U.S.C. § 552 (1988) 1 

In processing FOIA requests, agencies searching for respon­
sive records occasionally find White House-originated records (or 
records containing White House-originated information) that are 
located in their files. These records raise special concerns, 
including questions of executiv_e privilege, and require special 
handling--particularly in light of the White House's unique stat­
us under the FOIA. 

By its terms, the FOIA applies to "the Executive Office of 
the President, 11 5 U.S.C. § 552 (f) -, but this term does not include 
either "the President-;s immedrate personal staff" or any part of 
the Executive Office of the President "whose sole function is to 
advise and assist the President." Meyer v. Bush, 981 F.2d 1288, 
1291 n.l (D.C. Cir. 1993) (quoting H.R. Rep. No. 1380, 93d Cong., 
2d Sess. 14 (1974)); see also, e.g., Soucie v. David, 448 F.2d 
1067, 1075 (D.C. Cir. 1971). This means, among other things, 
that the parts of the Executive Office of the President that are 
known as the "White House Office" are not subject to the FOIA; 
certain other parts of the Executive Office of the President are. 

In coordination with the Office of the Counsel to the Presi­
dent, trQ Department of Justice has determined th~t agencies 
should implement the following FOIA procedures regarding all 

1 This memorandum supersedes the Department of Justice's 
January 28, 1992 memorandum on this subject. 
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White House-related records or information found in their files. 
Please note that these procedures prescribe "consultations," 
which do not involve a transfer of administrative responsibility 
for responding to a FOIA request, as distinct from complete 
record "referrals." 2 In all instances involving White House rec­
ords or information, your agency will be responsible for respond­
ing directly to the FOIA requester once the process of consulta­
tion is completed. 

1. Records originating with any part of the "White House 
Office" 3 should be forwarded to the Office of the Counsel to the 
President for any recommendation or comment it may wish to make, 
including any assertion of privilege, prior to your response to 
the FOIA requester. Please be sure to advise the White House 
Counsel's Office of any sensitivity that these records have from 
the perspective of your agency and whether you believe any FOIA 
exemption applies. If after considering the possibility of dis­
cretionary disclosure in accordance with the Attorney General's 
FOIA Memorandum of October 4, 1993 you believe that a FOIA exemp­
tion applies, you should mark each record accordingly to facili­
tate review by the Counsel's Office of your proposed response. 

All such consultation communications should be forwarded to 
the White House Counsel'~ Office at the following address: 

Office of the Counsel to the President 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

2 See FOIA Update, Summer 1991, at 3-4 ("OIP Guidance: 
Referral and Consultation Procedures") (further discussing dif­
ferences between these two procedures). 

-·- - - -------
3 The "White House Office" includes, among other compon­

ents, the Offices of the President~J cabinet Affairs,2 Chief of 
Staff J Communications, YFirst Lady, ~ Counsel to the President, 

~ Intergovernmental Affairs, 7 Legislative Affairs,~ Management and 
Administration, 7Operations ~ olitical Affairs :' Presidential 
Personnel ~ Public Liaison,'?SchedJJ..]. ing and Advance, 'yStaff Secre­
tary, J carrespondence, ~Visitors, • Polic~ Development, & omestic 
Policy Council ,t~Environmental Policy, Council of Economic 
Advisors ?- 1National Economic Council, 2Assistant to the President 
for National Security Affairs and Deputy Assistant to the Pres­
ident for National Security Affairs !-~ ssistant to the President 
for Science and Technology, and the * esident's Foreign Intelli­
gence Advisory Board. The White House OLiice also includes task 
forces and working groups created by the President or an official 
in the White House Office, and reporting to the President or an 
official in the White House Office, including, for instance, the 
National Performance Review. 
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Please note that many records originating with the White 
House Press Office, such as "Press Briefings" and "White House 
Talking Points" (unless they are marked as, or appear to be, 
drafts), are in the public domain and thus may be disclosed with ­
out consultation. Questions concerning records likely to be in 
the public domain should be referred to the White House Counsel's 
Office as well . 

It is possible that a record originating in the White House 
Office (or in the Office of the Vice President--see below) will 
be one over which the White House Office (or the Office of the 
Vice President) has retained control, in which c ase it will not 
be an "agency record" subject to the FOIA even though it is 
located by a federal agency in response to a FOIA request. 
Accord, e.g., Goland v. CIA, 607 F . 2d 339, 345-48 (D.C. Cir. 
1978) (honoring "retention of control" by non-FOIA entity), cert. 
denied, 445 U.S. 927 (1980); see also Paisley v. CIA, 712 F.2d 
686, 692-95 (D.C. Cir. 1983); Holy Spirit Ass'n v. CIA, 636 F.2d 
838, 840-42 (D.C. Cir. 1981). Any such records should be ident­
ified for special handling. 

2. Any record originating with the Office of the Vice Pres­
ident or any of its component offices, offices which likewise are 
not subject to the FOIA, should be forwarded for consultation 
purposes to the Office of the Counsel to the Vice President, Old 
Executive Office Building, Room 269, Washington, D.C. 20501. 

3. All records originating with other offices within the 
Executive Office of the President (EOP)--including the Office of 
Administration; the Office of Management and Budget; the Office 
of Science, Technology and Space Policy; the Office of the U. S. 
Trade Representative; the Council on Environmental Quality; and 
the Office of National Drug Control Policy- -should be forwarded 
to the FOIA officers of the relevant individual EOP offices. 
This, again, is for consultation purposes only; agencies remain 
responsible for responding directly to the FOIA requester once 
these EOP consultations have been completed. For your conven­
ience, a contact list for these EOP offices is attached. 

4. Responses to FOIA requests for any classified White 
House records or records originating with the National Security 
Council should be coordinated with Ms. Nancy V. Menan of the 
National Security Council at the following address: 

Director of Information Disclosure 
Office of Information Disclosure 
National Security Council 
Old Executive Office Building, Room 392 
Washington, D.C. 20506 

Records originating with the Assistant to the President for 
National Security Affairs or his deputy should continue to be 
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treated as records originating in the White House Office (see 
footnote 3 above). 

If any question arises regarding these procedures, either 
generally or in any particular case, please do not hesitate to 
contact Margaret Ann Irving, Acting Deputy Director of the Jus­
tice Department's Office of Information and Privacy, at (202) 
514-4251. 

Attachment 

cc: All Agency General Counsels 



Executive Office of the President--Agencies Subject to the FOIA 

Council on Environmental Quality 
Deputy General Counsel 
722 Jackson Place, N.W., Room 31 
Washington, D.C. 20006 

Office of Administration 
Director, Administrative Services Division 
Old Executive Office Building, Room 350 
Washington, D.C. 20500 

Office of Management and Budget 
General Counsel 
Old Executive Office Building, Room 262 
Washington , D.C. 20503 

Office of National Drug Control Policy 
FOIA Officer 
750 17th Street, N.W., 8th Floor 
Washington, D.C. 20500 

Office of Science, Technology and Space Policy 
Executive Director 
726 Jackson Place, N.w., · Room 5013 
Washington, D.C. 20500 

Office of the U.S. Trade Representative 
FOIA Officer 
600 17th Street, N.W., Room 222 
Washington, D.C. 20506 
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guarded and tentative approach.5 

Even if we were to regard the "hard­
ship" issue before the court and Board as 
essentially the same, however, we would 
have cause to doubt whether, under the 
regime of the NLRA, a district court find­
ing in a section lO(j) auxiliary proceeding 
would later bind the NLRB when ruling, 
definitively, on the unfair labor practice 
charge and the remedy appropriate thereto. 
As counsel for Coronet acknowledged at 
oral argument, case law under the NLRA 
appears to include no instance of the Board 
having been bound in the manner Coronet 
urges. We note, in this regard, that sec­
tion l0(f) of the NLRA, 29 U.S.C. § 160(f), 
anticipates court review, not preview, of 
the Board's first instance decisions as pri­
mary adjudicator of unfair labor practices; 
the Act instructs courts that Board adjudi­
cations, if supported by substantial evi­
dence, are conclusive. 

[2] B. Abuse of Discretion. Coronet, 
we stress, bears the burden of production 
and persuasion on the hardship defense it 
asserts. See, e.g., Teamsters Local Union 
No. 171 v. NLRB, 863 F.2d 946, 957-58 
(D.C.Cir.1988) (where a closing has been 
found retaliatory, the Board generally may 
order restoration unless "the Company 
. . . [can] show that compliance with the 
order is unduly economically burdensome") 
(emphasis added), cert. denied, 490 U.S. 
1065, 109 S.Ct. 2063, 104 L.Ed.2d 628 
(1989). Coronet utterly failed to carry that 
bl)._rden. Even if Coronet could be excused 
for failing initially to produce hardship evi­
dence before the ALJ, the AL.J's decision 
alerted Coronet to the need for proof in the 
administrative record. Nevertheless, the 
company failed to petition the Board to 
reopen the record. Moreover, as the Board 
observed, Coronet still has an opportunity 
to show current hardship as cause for mod­
ification of the remedy at the compliance 

S. The district court expressly acknowledged the 
need to preserve the feasibility of "any final 
ordL • .. nd-to that end--0rdered Coronet to 
refrain from disposing of the trucking depart­
ment's assets. See supra p. 1286. 

Coronet cites as precedent in support of its 
"same issue" · argument NLRB v. Donna-Lee 
Sportswear Co., 836 F.2d 31 (1st Cir.1987). The 

stage. In short, it was no abuse of discre­
tion for the Board to decline to assume 
itself a proof burden properly assigned to 
the company, and Coronet is not without 
means to achieve relief if its hardship plea 
remains genuine. 

For the reasons stated, we deny Coro­
net's petition for review and enforce the 
Board's order in full. 

It is so ordered. 

Katherine Anne MEYER 

v. 

George BUSH, Chairman, Task Force on 
Regulatory Relief, et al., Appellants. 

No. 92-5029. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Sept. 18, 1992. 

Decided Jan. 8, 1993. 

Plaintiff brought action challenging 
adequacy of search conducted in response 
to her Freedom of Information Act (FOIA) 
request for documents held by the Presi­
dent's Task Force on Regulatory Relief. 
The United States District Court for the 
District of Columbia, Joyce Hens Green, J., 
denied the government's motion for sum- ' 
mary judgment, found that Task Force was 
"agency" for purposes of FOIA, and, upon 
government's motion, certified interlocu­
tory appeal. The Court of Appeals, Silber­
man, Circuit Judge, held that Task Force 
was not "agency" subject to FOIA. 

, . 

two cases, however, are not comparable. The. 
district court finding in Donna-f .re Sportswear 
was made in an independent; definitive ERISA • 
action, see id. at 33 n. l, not in an auxiliary 
proceeding for interim relief. In substance as 
well · as in name, the issue of "contract forma• 
tion" in Donna-lee Sportswear was identical' fn 
court and Board cases. See id. at 34. 
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So ordered. Appeal from the United States District 
Court for the District of Columbia 

Wald, Circuit Judge, dissented and (S8cv03112). 
filed an opinion. 

1. Records e:>51 

In determining whether group within 
executive branch of federal government is 
"agency" for purposes of Freedom of In­
formation Act (FOIA), Court of Appeals 
considers how close operationally group is 
to President, what nature of group's dele­
gation from President is, and whether 
group has self-contained structure; units 
exempted from FOIA because they "advise 
and assist the President" would be those 
whose characteristics are similar to Presi­
dent's personal staff. 5 U.S.C.A. §§ 551(1), 
552(b)(5), 552(e). 

2. Records e:>51 

Office of Management and Budget 
(0MB) is "agency" for purposes of Free­
dom of Information Act (FOIA); 0MB is 
permanent agency with significant staff 
and broadly delegated powers. 5 U.S.C.A. 
§§ 551(1), 552(b)(5), 552(e). 

3. Administrative Law and Procedure 
e:>701 

Executive order devoted solely to inter­
nal management of executive branch, and 
one which does not create any private 
rights, is not subject to judicial review. 

4. Records e:>51 

Task Force on Regulatory Relief creat­
ed by President of United States, headed 
by Vice President, and composed of certain 
cabinet members, was not "agency" sub­
ject to Freedom of Information Act (FOIA); 
Task Force was not body with "substantial 
independent authority" to direct executive 
branch officials, and although its members 
were unquestionably officers who wielded 
great authority as heads of their depart­
ments, there was no indication t'•·.' , when 
acting as "Task Force," they were to exer­
cise such authority. 5 U.S.C.A. §§ 551(1), 
552(b)(5), 552(e); Executive Order No. 
12291, § 1 et seq., 5 U.S.C.A. § 601 note. 

Douglas Letter, Atty., Dept. of Justice, 
with whom Stuart M. Gerson, Asst. Atty. 
Gen., Jay B. Stephens, U.S. Atty., and Mat­
thew M. Collette, Atty., Dept. of Justice, 
Washington, DC, were on the brief, for 
appellants. 

Theresa A. Amato, with whom Alan B. 
Morrison and David C. Vladeck, Washing­
ton, DC, were on the brief, for appellee. 

Before: WALD, SILBERMAN, and 
SENTELLE, Circuit Judges. 

Opinion for the Court filed by Circuit 
Judge SILBERMAN. 

Dissenting opinion filed by Circuit Judge 
WALD. 

SILBERMAN, Circuit Judge: 

The district court, at the behest of the 
government, certified to us on interlocu­
tory appeal the question whether President 
Reagan's Task Force on Regulatory Relief, 
headed by then-Vice President Bush and 
composed of certain cabinet members, is an 
"agency" for purposes of the Freedom of 
Information Act, 5 U.S.C. § 552. Appellee 
seeks certain Task Force documents under 
the Act. We reverse the district court's 
determination and hold. that the Task Force 
was not an "agency." 

I. 

Soon after his inauguration in 1981, Pres­
ident Reagan embarked on an effort to 
reduce regulatory burdens on the economy. 
As part of that program, the President 
established a cabinet-level Task Force on 
Regulatory Relief which included the Vice 
President, the Attorney General, the Secre­
taries of the Treasury, Commerce and La­
bor Departments, the Director of the Of­
fice of Management and Budget (0MB), 
the Chairman of the Council of Economic 
Advisers, and the President's Assistant for 
Policy Planning. President Reagan direct­
ed the Task Force to "review pending regu­
lations, study past regulations with an eye 
towards revising them and recommend ap-

I 
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propriate legislative remedies." As head 
of .the Task Force, Vice President Bush 
named the Administrator for OMB's Office 
of Information and Regulatory Affairs 
(OIRA) as the Executive Director of the 
Task Force and a Special Assistant to the 
President as the Associate Director. Using 
staff from 0MB, the Task Force operated 
from the Office of the Vice President. 

President Reagan followed up the cre­
ation of the Task Force with Executive 
Order 12,291, which details the procedures 
for developing regulations and requires 
agenci~s to use cost/benefit analysis when 
making decisions. See Exec. Order No. 
12,291, 46 Fed.Reg. 13,193 (1981). Agen­
cies must issue a Regulatory Impact Analy­
sis (RIA) for any regulations that have a 
significant effect on the economy-defined 
as "major rules" in the Executive Order. 
Subject to the direction of the Task Force, 
the 0MB Director has the authority to re­
view RIAs and to issue guidelines both for 
filing the RIAs and for identifying major 
rules. The Order also gives the 0MB Di­
rector-subject to the Task Force's guid­
ance-the authority, among other things: 
(1) to designate regulations as major rules; 
(2) to require agencies to seek additional 
information in connection with a regula­
tion; (3) to require interagency consulta­
tion designed to reduce conflicting regula­
tions; (4) to develop procedures for esti­
mating the annual social costs and benefits 
of regulations; and (5) to prepare recom­
mendations to the President for changes in 
ageMy statutes. Exec. Order No. 12,291, 
§ 6. If any disagreements arise between 
an agency and 0MB, the Task Force "shall 
resolve any issues raised under this Order 
or ensure that they are presented to the 
President." Id. § 3(e)(l). 

Thus, the Order authorized 0MB, under 
Task Force guidance, to provide policy ad­
vice, to require agencies to seek inter­
agency coordination, and even to delay reg­
ulatory proposals. But it did not confer 
any power to prevent an agency from car­
rying out its legal duty. The Order cau­
tioned that the agencies must follow its 
provisions only "to the extent permitted by 
law." Id. § 2. And § 8 exempts "[a]ny 
regulation for which consideration or re-

consideration . . . would conflict with dead­
lines imposed by statute or by judicial or­
der." Moreover, in § 9, the President di­
rected that the Order "is intended only to • 
improve the internal management of the 
Federal government, and is not intended to 
create any right or benefit, substantive or 
procedural, enforceable at law by a party 
against the United States." 

The Task Force was in! operation for two 
periods during the Reagan Administration. 
From 1981 to its initial termination in 1983, 
the Task Force reviewed and assessed reg­
ulations. In its "final report," the Task 
Force stated that it had "designated a total 
of 119 of the most questionable [ existing] 
rules and .regulatory programs for high­
priority agency reconsideration," 76 of 
which the Administration took final action 
"to revise or eliminate," and 27 of which 
received "partial action or formal proposals 
for change." Under the Executive Order, 
0MB had reviewed 6,701 proposed and fi­
nal regulations, including 89 final, and 53 
proposed, "major" regulations. After a hi­
atus of three years, President Reagan reac­
tivated the Task Force on December 15, 
1986, and gave it much the same mission it 
had before. The Task Force was phased 
out after the transition to the Bush Admin­
istration. 

On June 29, 1988, appellee submitted her 
FOIA request for documents held by "the 
Task Force on Regulatory Relief, Vice 
President George Bush, who · Chairs the 
Task Force, or any other member of the 
Task Force." Appellee sought three types 
of documents: "(l) [a]ll reports, which have 
been issued since February, 1981, concern­
ing the accomplishments of the Task Force; 
(2) [a]ll reports, which have been issued 
since February, 1981, which list or identify 
the regulations that the Task Force has 
reviewed; and (3) all reports, memoranda, 
correspondence, or other written docu­
ments transmitted to or from the Task 
Force or any of its ni<imbers since January . 
1, 1985, concerning the Task Force's review 
of or involvement in regulations that were . 
or still are under consideration by the Envi­
ronmental Protection Agency, the Food and · 
Drug Administration, or the Occupational 
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Safety and Health Administration." After document is not subject to this 
denying appellee's request, attorneys of tory appeal. 

interlocu-

the Vice President's office referred her to 
the 0IRA Administrator, who also served 
as Executive Director of the Task Force. 

Upon receiving appellee's renewed re­
quest, 0MB officials conducted a search of 
publicly available reports and press releas­
es, copies of Task Force documents located 
at 0MB, and OMB's own files for records 
related to the Task Force. 0MB did not 
conduct a search of the Vice President's 
files, which the government claimed were 
exempt from FOIA. In response to appel­
lee's first two requests, 0MB released only 
publicly available documents in its files. 
0MB identified eight "documents" covered 
by appellee's third request, but declined to 
provide them to appellee. The first seven 
documents are pages from briefing books 
prepared for the Vice President and other 
members of the Task Force (in 1987-88) for 
use during Task Force deliberations. They 
discuss agency regulations, the Task 
Force's staff analysis of those regulations, 
and policy recommendations to the Task 
Force. Copies of the briefing books were 
kept in "Task Force files" in the office of 
the OIRA Administrator, who, as it will be 
recalled, was also Executive Director of the 
Task Force .. Although located at 0MB, the 
files were segregated from 0MB files. 
The government declined to produce these 
documents on the grounds that neither the 
Vice President nor the Task Force are 
"agencies" under FOIA. 

The eighth document, a letter sent by the 
0 IRA Administrator to Health and Human 
Services Secretary Bowen, contains "rec­
ommendations and guidance to be incorpo­
rated in future administrative and legisla­
tive proposals to improve the [FDA's inves­
tigational new drug] approval process," ac­
cording to 0MB officials. 0MB withheld 
the letter under exemption 5 of FOIA, 5 
U.S.C. § 552(b)(5), as a pre-decisional mem­
orandum. The government concedes that 
the letter is an OMB-not a Task Force-­
document and that 0 .l'.i:.b is a~ igency with­
in the meaning of FOIA. Thus, the eighth 

I. "With respect to the meaning of the term 
'Executive Office of the President' the conferees 

Appellee brought suit in the district 
court challenging the adequacy of the docu­
ment search, the government's specific re­
fusal to search the Vice President's files, 
and the withholding of the eight docu­
ments. On a motion for summary judg­
ment, the government claimed that the 
first seven documents were not "agency'' 
documents, that the eighth was exempt, 
and that the search was adequate. Deny­
ing the motion, the district court held that 
the documents were Task Force docu­
ments, not the Vice President's, and that 
the Task Force was an agency under FOIA. 
See Meyer v. Bush, Civil Action No. 88-
3122, Mem. Op., 1991 WL 212215 (D.D.C. 
Sept. 30; 1991). According ·to the court, 
"the Task Force was not formed simply to 
advise and assist the President," but rather 
"had substantial, independent, directorial 
authority." Id. The court did not decide 
whether the government was obliged to 
search the Vice President's files , and, upon 
the government's motion, certified as ap­
propriate for an interlocutory appeal the 
question whether the Task Force is an 
agency under F0IA. 

II. 

The district court applied the correct gov­
erning law in determining whether a body 
within the Executive Office of the Presi­
dent is a FOIA "agency." As amended in 
1974, the Act defines "agency" as "any 
executive department, military department, 
Government corporation, Government con­
trolled corporation, or other establishment 
in the executive branch of the Govern­
ment (including the Executive Office of 
the President), or any independent regula­
tory agency." 5 U.S.C. § 552(e) (emphasis 
added). 

As clearly shown by the legislative histo­
ry, however, Congress intended to codify 
our earlier decision (interpreting more gen- · 
eral predecessor language) in Soucie v. 
David, 448 F.2d 1067 (D.C.Cir.1971).1 In 

intend the result reached in Soucie v. David. 
The term is not to be interpreted as including 
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that case, we held that the Office of Sci­
ence and Technology (OST), a distinct enti­
ty within the Executive Office of the Presi­
dent, was a FOIA "agency." Although we 
acknowledged that OST advised and assist­
ed the President, we emphasized that OST 
also had inherited from the National Sci­
ence Foundation "substantial independent 
authority, " such as evaluating federal 
programs, initiating and supporting re­
search, and awarding scholarships. Id. at 
1073-75 (emphasis added); see also Rush­
forth v. Council of Economic Advisers, 
762 F.2d 1038, 1041 (D.C.Cir.1985). OST 
was a FOIA agency precisely because it 
could act directly and independently beyond 
advising and assisting the President. "By 
virtue of its independent function of evalu­
ating federal programs, the OST must be 
regarded as an agency subject to the APA 
and the Freedom of Information Act." 
Soucie, 448 F.2d at 1075. In Kissinger v. 
Reporters Comm. for Freedom of the 
Press, 445 U.S. 136, 100 S.Ct. 960, 63 
L.Ed.2d 267 (1980), the Supreme Court fol­
lowed the legislative history and held that 
the Act did not cover "'the President's 
immediate personal staff or units in the 
Executive Office whose sole function is to 
advise and assist the President.' " Id. at 
156, 100 S.Ct. at 971 (quoting H.R. CoNF. 
REP. No. 1380, 93d Cong., 2d Sess. 14 
(1974)) (emphasis added). 

Shortly after Kissinger, in Pacific Legal 
Found. v. Council on Envtl. Quality, 636 
F.2d 1259 (D.C.Cir.1980), we decided that 
the Council on Environmental Quality 
(CEQ), an entity within the Executive Of­
fice of the President, was a FOIA agency. 
But subsequently in Rushforth v. Council 
of Economic Advisers, 762 F.2d 1038 
(D.C.Cir.1985), we distinguished the Coun­
cil · of Economic Advisers (CEA) from the 
CEQ and exempted it from FOIA. We did 

the President's immediate personal staff or units 
in the Executive Office whose sole function is to 
advise and assist the President." H.R.REr. No. 
1380, 93d Cong., 2d Sess. 14 (1974) (citation 
omitted). 

Before the 1974 Amendments, FOIA simply 
had adopted the APA's definition of agency: 
"each authority of the Government of the United 
States, whether or not it is within or subject to 
review by another agency." 5 U.S.C. § 551(1). 

so even though the House Report (on which 
the dissent relies, dissent at 1298) explicitly 
listed the CEA as an agency under FOIA: 
We concluded that the subsequent Confer­
ence Report's adoption of the Soucie test · 
directly had undercut the House Report. 
We conceded that "the statutes organizing 
CEA and CEQ are, for all practical pur­
poses, identical." Id. at 1041. Both orga­
nizations, moreover, performed duties, enu­
merated by statute, directed at providing 
advice and assistance to the President. 
CEQ differed, however, because several ex­
ecutive orders had given it the power to 
coordinate federal environmental programs 
and to issue guidelines to federal agencies 
for preparing environmental impact state-.• 
ments. Id. CEQ also had the authority to 
promulgate regulations-legally binding on 
the agencies-implementing the procedural 
provisions of the National Environmental 
Policy Act, 83 Stat. 852 (1970).2 See also 
Energy Research Found. v. Defense Nu­
clear Facilities Safety Bd., 917 F.2d 581, 
584-85 (D.C.Cir.1990). CEA had no similar 
power to issue formal, legally authoritative 
commands to entities or persons within or 
outside the executive branch. As we ob­
served: "CEA is directed to appraise feder­
al programs relative to a particular statuto- • 
ry policy and make recommendations to the 
President in that regard.'' Rushforth, 762 
F.2d at 1043. But the "CEA has no regula­
tory power under [its] statute. It cannot 
fund projects based on [its] appraisal, as 
OST might, nor can it issue regulations for 
procedures based on the appraisals, as 
CEQ might." Id. ' 

Appellee argues that the Task Force 
bore a closer resemblance to the CEQ than 
the CEA because it evaluated agency regu­
latory efforts and had authority to provide 
some direction over agency rulemaking. 
In other words, appellee focuses not on the 

2. CEO also admitted in litigation that it was an 
"agency," but not when it acted in its capacity of 
.,,.vising and assisting the President. Pacific 
Legal Foundation, 636 F.2d at 1263. We reject· 
ed this on-again, off-again approach to FOIA in 
Ryan v. Department of Justice, 617 F.2d 781, 
788-89 (D.C.Cir.1980). 
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Task Force's advice or recommendation re- intended the phrase "solely to advise and 
sponsibilities to the President, but rather assist" the President to refer to entities 
on its interaction with the agencies. The whose characteristics and functions were 
government responds that the directions similar to those of the President's immedi­
given to the agencies merely "assisted" the ate personal staff. 
President because the President himself 
cannot issue every specific order to the 
departments and agencies. According to 
the government, appellee's argument 
would read "assist" out of Soucie and Kis-
singer's "advise and assist" test, and 
would limit its exemption to bodies that 
only advise the President. The govern­
ment also contends that the Task Force did 
not exercise sufficient independent authori­
ty-independent from the President-to 
qualify as an "agency" under the Act. It 
was no different than several presidential 
assistants acting together or than the Pres­
ident's cabinet. And the government em­
phasizes that the Vice President-a sepa­
rate constitutional officer who could not be 
thought of as an "agency"-headed the 
Task Force. Finally, the government dis­
tinguishes our prior cases because, unlike 
the OST, the CEQ, or even the CEA, the 
Task Force never received any delegated 
authority from Congress. 

The core of the dispute between the par­
ties, then, turns on the degree of indepen­
dence from the President the Task Force 
exercised in its relations with the rest of 
the executive branch. Was the Task Force, 
in Soucie 's words, "substantially indepen­
dent," or was its function "solely to advise 
and assist" the President? The latter 
phrase is not easy to apply literally. Every 
action taken by any executive branch offi­
cial can be described as "assisting" the 
President. On the other hand, the line 
cannot be drawn to include all those who 
direct others in the executive branch be­
cause, contrary to the legislative history 
and Kissinger, under that approach the 
White House staff would be an agency. 
We can assume, however, that Congress 

3. The President's immediate personal staff, we 
assume, would encompass at least those approx­
' ,ately 400 individuals employed in the White 
House Office. See Reorganization Plan No. 1 of 
1977, 5 U.S.C.App. 1, § 2. But as we recognized 
in Rushforth, the sole function test must be 
applied to other units in the Executive Office of 
the President. 

[1] Thus, when we apply Soucie to 
those who help the President supervise oth­
ers in the executive branch, we think it is 
necessa to focus on three interrelated 
factors I e must ask ho·w closM ~ration­
ally the group is to the Presiden~ at the 
nature~ ts delegation from the President 
is, a~ hether it has a self-contained 
structure. Proximity to the President, in 
the sense of continuing interaction, is sure­
ly in part what Congress had in mind when 
it exempted the President's "immediate 
personal staff" without requiring a careful 
examination of its function.3 See H.R.REP. 
No. 1380, 93d Cong., 2d Sess. 14 (1974). 
Therefore, the other units in the Executive 
Office, which are exempted because they 
"advise and assist the President," would be 
those whose characteristics are similar to 
the White House staff---<>ne of which is 
proximity to the President.4 

~ ely related to the proximity factor is 
t~ ture of the delegation. The greater 
the scope of the delegation-which also 
usually 1mphes less continuing interaction 
with the President-the more independence 
an entity will exercise. Thus, Rushforth 
held that the CEA was not an agency be­
cause, unlike EA did not possess 
any delegated-re at6 authority to su­
pervise agencies. Similarly, e recently 
determined that the White House unsel's 
Office is not a FOIA agency. Na • nal 
Sec. Archive v. Archivist of the Uni 
States, 909 F.2d 541, 545 (D.C.Cir.1990). 
Unquestionably, the Chairman and mem­
bers of the CEA and the White House 
counsel, like other senior White House offi­
cials close to the President, often give ad 
hoc directions to executive branch person-

4. "If the OST's sole functiol' were to advise and 
assist the President, that might be taken as an 
indication that the OST is part of the President's 
staff and not a separate agency." Soucie, 448 
F.2d at 1075. 

4 
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nel. But when it occurs, it is assumed that 
they merely are passin n the President's 
wishes. ---------[2] In this case, appellee contends that 
the Task Force exercised regulatory au­
thority over executive branch agencies. 
That is not accurate. Executive Order 12,-
291 did not authorize either the Vice Presi­
dent or the Task Force, qua Task Force, to 
give directions to the executive branch. In­
stead, the 0MB Director took up that re­
sponsibility under the Executive Order. 
For example, the Order says the Director 
of 0MB shall have the authority to desig­
nate major rules "subject to the direction 
of the Task Force." Exec. Order No. 12,-
291, § 3(b). The Director's other powers of 
review are only "subject to the direction of 
the Task Force." Id. § 3(e)(l), § (3)(i), 
§ 5(b), § 6(a), § 6(b). The Associate Di­
rector of 0MB for OIRA also served as 
Executive Director of the Task Force, but 
the government does not even claim that 
his (or the . Director's), written policy in­
structions to the agencies were "Task 
Force" documents. As the government 
concedes, those documents, like document 
eight, are 0MB records subject to FOIA. 
Insofar as appellee is correct in arguing 
that the body which provided direction to 
the executive branch is an agency under 
FOIA, that body is 0MB, not the Task 
Force. 

A careful reading of the Executive Or­
der--which, of course, is the most impor­
tarit indication of the Task Force's role­
reveals that whatever significant authority 
the President delegated he gave to the 
Director of 0MB. Although the appellee 
and the dissent blend together the responsi­
bilities of both 0MB and the Task Force, 
they are analytically quite distinct. The 
dissent's list of the "Task Force's" respon­
sibilities, dissent at 1294, is, therefore-like 
Homer's catalogue of ships-exhaustive 
but quite beside the point. Also irrelevant, 
at least to this case, is the dissP-nt's concern 
that OMB's directives implementing the 
Executive Order should be exposed, see 

5. It is interesting to note that in the beginning 
of the dissent 0MB and the Task Force are 
mentioned together, but gradually 0MB fades 

dissent at 1313 n. 26. Despite OMB's 
closeness to the President, it is a perma­
nent agency with a significant staff and 
broadly delegated powers, and so it un­
questionably falls under FOIA. 

It remains to be determined, however, 
whether the Task Force's role, vis-a-vis the 
0MB Director and cabinet or agency heads, 
made the Task Force a FOIA agency. The 
Executive Order did give the Task Force 
the responsibility for providing "guidance" 
and "direction" to the 0MB Director, and 
the authority to resolve disputes between 
agencies and 0MB "or [to] ensure that 
they are presented to the President." 
Exec.Order No. 12,291, § 3(e)(l). In that 
respect, hQ:wever, the Task Force theoreti­
cally was positioned between the 0MB Di­
rector and the President, placing the Task 
Force only a hair's breadth from the Presi­
dent. After all, the 0MB Director, whose 
duties include aiding the President in man­
aging the entire executive branch, is (as the 
dissent recognizes at 1307) the cabinet offi­
cer functionally, if not actually, closest to 
the President. The cabinet members serv­
ing on the Task Force, therefore, were 
acting not so much as the heads of their 
departments, but rather as the functional 
equivalents of assistants to the President 
("immediate personal staff" are, it will be 
recalled, exempt from FOIA coverage). 
Furthermore, notwithstanding appellee's 
proffer of press releases-which is not reli­
able evidence-we see no indication that 
the Task Force, qua Task Force, directed 
anyone, including 0MB, to do anything.5 

When the Task Force wished directions giv­
en to the executive branch, it found it nec­
essary to advise the President to put such 
instructions in another Executive Order. 
(See Executive Order No. 12,498 § l(d)). If 
the Task Force exercised all the powers 
which the dissent attributes to it, we would 
expect the Task Force to have generated 
more than only the seven documents that 
fell within appellee's FOIA request. 

Nor does the dispute resolution mecha-
nism of the Executive Order indicate that 

behind the "curtain" (see dissent at 1309 n. 18), 
and by the end of the opinion the Task Force 
emerges alone. 
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the ·Task Force, in dealing with the 0MB 
Director (or the agency heads), acted with 
substantial independence. Despite the op­
tion granted to the Task Force to resolve 
disputes or bring them to the President, it 
is rather hard to imagine that the 0MB 
Director, or any other head of a depart­
ment or agency who reports directly to the 
President, would acquiesce in a Task Force 
decision that was thought not to represent 
directly and precisely the President's opin­
ion. It seems implicit that the Vice Presi­
dent and the other members of the Task 
Force were not expected to resolve dis­
putes themselves, without presenting 
those disputes to the President, unless 
they already knew the President's views on 
the exact issue. This. of course. means the 
Tas Force was not expected to'"act wffii 
significant~ ence. Not surprising­
ly, there is no documented example of an 
agency appealing an 0MB decision to the 
Task Force.6 

Appellee suggests, however, that the 
Vice President's chairmanship of the Task 
Force gave the Task Force added clout and 
independent authority. The government 
responds that the Vice President's role 
made the Task Force even less plausible an 
agency under FOIA. Because of his con­
stitutional position; according to the gov­
ernment, we must treat the Vice President 
and his staff in the same manner as the 
President and his staff. Indeed, appellee 
conceded at oral argument that if the Vice 
President alone held the exact duties of the 
Task Force, the Vice President would not 
be an agency for purposes of FOIA. See 

6. The dissent cites an article in an obscure law 
review (not in the record) as evidence· that the 
Task Force actually exercised the power to re­
solve a dispute between 0MB and OSHA. Dis­
sent at 130iµ:)9 n. 17. The law review article 
claims that the Task Force's dispute resolution 
authority was rarely invoked and that the OSHA 
example was the only publicly known example 
of its exercise. Olson, The Quiet Shift of Power: 
Office of Management & Budget Supervision of 
Environmental Protection Agency Rulemaking 
Under Executive. Order 12,291, 4 VAJ.NATURAL 

ResouacES L. 1, 44 & n. 210 (1984). But close 
examination of the law review article's sources 
shows that it is unlikely any such incident took 
place. At hearings on OMB's authority under 
Exec. Order 12,291, the representative of the 

Armstrong v. Bush, 924 F.2d 282, 286 n. 2 
(D.C.Cir.1991) (President and Vice Presi­
dent subject only to Presidential Records 
Act, not Federal Records Act). 7 

In any event, despite the Vice President's 
rank, we do not believe his status as Chair­
man lent the Task Force any authority 
independent of the President. The Vice 
President is the only senior official in the 
executive branch totally protected from the 
President's removal power. See Bowsher 
v. Synar, 478 U.S. 714, 721-27, 106 S.Ct. 
3181, 3185-88, 92 L.Ed.2d 583 (1986) (presi­
dential power to remove executive branch 
officials crucial to presidential control). 
Presidents are, ~or that reason, reluctant to 
delegate real supervisory authority over 
the executive branch to the Vice President. 
,(\s Professor Rossiter has observed, it is 
dangerous for the President to give the 
Vice President administrative responsibili­
ties "because the Vice President is not sub­
ject to removal" and so could become "a 
dagger aimed constantly at the precious 
unity of the executive power." C. ROSSI­
TER, THE AMERICAN PRESIDENCY 140 (2d ed. 
1960); see also Report of the Task Force in 
A HEARTBEAT AWAY: REPORT OF THE TwENTI­
ETH CENTURY FuND TASK FORCE ON THE VICE 
PRESIDENCY 64-66 (1988). No matter how 
close the personal and functional relation­
ship between a Vice President and Presi­
dent, the former, mindful of traditional 
presidential concerns, presumably will not 
express direction to others in the executive 
branch unless his view is shared by the 
President. The Vice President's chairman-

AFL-CIO c,laimed that the Task Force had inter­
vened in an OMB-OSHA dispute to uphold 
OSHA's position. Nonetheless, the representa­
tive then conceded that "none of the intergov­
ernmental exchanges . . . are documented." 
,11,earings on 0MB Control of OSHA Rulemaking: 
Hearings Before a Subcomm. of the House 
Comm. on Gov 't Operations, 97th Cong., 2d Sess. 
22 (1982). In discussing the OMB-OSHA con­
flict, the head of 0MB at the time merely noted 
that the Task L .. , had reviewed the matter but 
made no mention of an alleged appeal or a 
resolution of a dispute. Id. at 318. 

7. We do not have to decide whether the Vice 
President could ever be the head of a FOIA 
agency. 

... 
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ship, thus, cuts against appellee's argu­
ment. 

The Task Force's lack of a separate staff 
further indicates the absence of indepen­
dent authority. In Soucie, we implied that 
structure and function, for purposes of de­
fining agency, are interrelated. "If the 
OST's sole function were to advise and 
assist the President, that might be taken as 
an indication that the OST is part of the 
President's staff and not a separate agen­
cy." Soucie, 448 F.2d at 1075 (emphasis 
added) . . FOIA, by declaring that only "es­
tablishments in the executive branch" are 
covered, 5 U.S.C. § 552(e), requires a defi­
nite structure for agency status. And just 
as the intended exemption for the Presi­
dent's personal staff leads us to believe 
that proximity to the President is relevant 
so, too, the exemption suggests the impor­
tance of structure. For another character­
istic of the President's immediate staff is 
its lack of a firm structure. 

It could be said that, in one sense, the 
President "established" the Task Force, al­
beit by informal presidential direction, and 
then later delegated to it certain functions 
under Executive Order 12,291. But the 
Ta~:: OJ;_,Ge was sim artial cabinet 

r he President does not create an 
"establishment" subject to FOIA every 
time he convenes a group of senior staff or 
departmental heads to work on a roblem. 

ur ermore, the Task Force operate out 
Qf the Vice President's office without a 
separate staff, borrowing 0MB personnel 
as needed. We doubt that any individual 
or group, within the Office of the Presi­
dent, without a separate staff, can be re­
garded as an "establishment" with indepen­
dent authority. Veterans of bureaucratic 
wars will insist that the typical officer in 

8. The Executive Order carefully stated that its 
purpose was only for internal management and 
that it created no private rights. As such, it is 
doubtful that it had any legal significance. An 
Executi"e Order devoted solely to the internal 
management of the executive branch-and one 
which does not create any private rights-is not, 
for instance, subject to judicial review. Michi­
gan v. Thomas, 805 F.2d 176, 187 (6th Cir.1986); 
Independent Meat Packers Ass'n v. Butz 526 F.2d 
228, 235-36 (8th Cir.1975), cert. denied, 424 U.S. 
966, 96 S.Ct. 1461, 47 L.Ed.2d 733 (1976). The 

the executive branch is virtually powerless 
without a staff. And it is often said that 
presidential appointees are captured rela­
tively quickly by their staffs-in other 
words, they are weaned away from presi­
dential influence and made, in that sense, 
more independent. Whether these maxims 
are true or not, the Task Force's lack of a 
separate staff is a strong indicator that it 
was neither an "establishment" nor an in­
dependent actor in the executive branch. 

The dissent at 1312 n. 24 suggests that 
the Executive Order might distinguish this 
case from one in which the President mere­
ly instructs several cabinet officers, or a 
group of White ouse assistan~ (or per­
Haps the Chief of Staff), to ....£.erform the 
same duties. But that distinction appears 
inconsistent with the dissent's insistence 
that the crucial factor is the function per­
formed by the entity in question. • As we 
understand our colleague's reasoning, if 
the President had set up this exact struc­
ture by memorandum, or even by oral di­
rection, the Task Force would still be a 
FOIA agency. So the Executive Order is, 
according to the dissent's logic, mere sur­
plusage. See dissent at 1303 n. 9; see also 
dissent at 1301. 

[3] We do not think much should turn 
on whether the President delegates author­
ity to a White House group by memoran­
dum or by Executive Order.8 Otherwise, 
of course, a future President could avoid 
creating an agency under FOIA by infor­
mally delegating authority to an "establish­
ment" in the Executive Office. As we 
have indicated, however, the structure of 
the group is important in determining its 
relative independence from the President. 
Function is crucial, but, like the architect 

Order seems no different than a presidential 
memorandum delegating certain tasks to the 
Vice President and to some cabinet officers or 
to the President's own staff. If agency heads 
appealed directly to the President over a dis­
agreement with 0MB (or the , ask Force) on 
regulatory matters-without giving the Task 
Force its opportunity to resolve disputes-it 
surely would not have been thought "illegal." 
Certainly, the President, if he wished, could 
have ignored his own Task Force. 
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Louis Sullivan, we believe 
lows function. 

that form fol- position leaves open the obvious question: 
how would we treat an analogous Task 

[ 4) The dissent acknowledges that the 
President has a constitutional duty to see 
that the laws are faithfully executed, and, 
therefore, a duty to oversee the regulatory 
policies produced by the departments and 
agencies. See Sierra Club v. Costle, 657 
F.2d 298, 406 (D.C.Cir.1981); Public Citi­
zen v. Burke, 843 F.2d 1473, 1477-78 
(D.C.Cir.1988). Nonetheless, the dissent in­
sists that the choice the President makes 
between various techniques to perform this 
task can have enormous consequences un­
der FOIA.· If he performs this role alone, 
meeting with his cabinet officers and agen­
cy heads "face to face," as our colleague 
puts it, he may keep the discussion entirely 
confidential (so long as the agency rule is 
justified by the record), Sierra Club at 657 
F.2d at 407. But should he use a group of 
cabinet officers and perhaps White House 
staff in some sort of committee like the 
Task Force to screen the regulatory issues, 
he risks creating a FOIA agency. That 
approach empties the word "assist" in the 
Soucie test of all meaning. 

The dissent does not dispute, however, 
dissent at 1311-12 & n. 23, that if the 
President used only White House staff in 
this manner, ·he would avoid FOIA alto­
gether. In other words, if the President 
had set up this exact Task Force structure 
(including OMB's role) in this exact fashion 
(by Executive Order), but used senior 
White House staff personnel as his Task 
Force ··members, FOIA would not apply. 
If, on the other hand, a President employed 
his entire cabinet as his Task Force, the 
dissent insists that FOIA would apply. To 
be sure, the dissent does doubt that a Pres­
ident would ever delegate true independent 
authority to his cabinet.9 In light of that 
sound observation, however, it is difficult 
to understand why the dissent strains to 
construe the Executive Order as granting 
"substantial independent" authority to a 
partial cabinet group. And U.._. Jissent's 

9. The old story about President Lincoln overrul-
ing his entire cabinet is instructive. After re­
ceiving the unanimous vote of his cabinet 
against a certain decision, Lincoln announced: 

Force composed partially of senior White 
House staff and cabinet officers? 

The dissent appears to recognize that the 
structure employed at least bears on the 
question whether the President has dele­
gated independent authority. Dissent at 
1311 n. 22. It would appear, then, that the 
line the dissent draws in this case is gov­
erned more by fortuitous history than by a 
logical principle. The dissent asserts over 
and over that in this case-structure 
aside-the Task Force was given "substan­
tial independent" authority. But it is un­
clear just what factors distinguish this case 
from a multitude of similar arrangements 
that a President could use to accomplish 
the exact same ends-arrangements that 
the dissent is unwilling to categorize as 
covered by FOIA or not. See dissent at 
1311 n. 23. As for our dissenting col­
league's concerns about the President's 
ability to "shroud [the Task Force's] ac­
tions in absolute secrecy," dissent at 1313, 
it is worth noting that when a President 
openly discloses exactly how he will review 
regulations-as, for example, by a Task 
Force mechanism-it might well be 
thought more forthright than the behind 
the scenes ad hoc approach sanctioned in 
Sierra Club. 

In sum, the Task Force was not a body 
wit.h "substantial independent authority" to 
direct executive branch officials. The vari­
ous cabinet members of the Task Force 
were unquestionably officers who wielded 
great authority as heads of their depart­
ments. But there is no indication that 
when acting as the Task Force they were 
to exercise substantial independent authori­
ty, nor in fact, did they do so. Put another 
way, the whole does not appear to equal 
the sum of its parts. The cabinet officers 
were acting, in truth, just as would senior 
White House staffers. We think the dis­
sent's characterization, moreover, of the 
Task Force as the "people" behind the 
scenes [or curtain?] "who call the shots" is 

"The vote has been taken. Seven noes, one 
aye-the ayes have it." See R. FENNO. THE PRESI­
DENT's CABINET 29 ( 1963 ). 

I' 
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not supported by the record in this case. 
The Task Force seems to have been merely 
a committee which convened periodically 
both to bring together the views of various 
cabinet department heads concerning sig­
nificant proposed regulations, and to shape 
for the President's decision intra-agency 
disputes which, in truth, only he can re­
solve. As such, the Task Force fell within 
the Soucie test as an entity "whose sole 
function is to advise and assist" the Presi­
dent. 

• • • 
Accordingly, for the reasons stated, we 

conclude that the Task Force was not an 
agency under FOIA. Having decided the 
issue certified to us, we remand the case to 
the district court. 

It is so ordered. 

WALD, Circuit Judge, dissenting: 

A close examination of the Freedom of 
Information Act ("FOIA" or "the Act") and 
its legislative history, the governing FOIA 
precedent, and the record of the Task 
Force's creation and functions demon­
strates that the Task Force falls within the 
Act's definition of an "agency." The ma­
jority opinion does not give due weight 
either to the applicable Jaw or to the actual 
role the Task Force played in the Presi­
dent's regulatory reform program. Ac­
cordingly, I dissent. 

I. BACKGRO UND 

A. Legislative History 

Congress in 1974 amended the Freedom 
of Information Act to broaden the defini­
tion of "agency" to encompass more enti­
ties "which perform governmental func­
tions and control information of interest to 
the public," H.R.REP. No. 876, 93d Cong., 
2d Sess. 8 (1974), U.S.Code Cong. & Ad­
min.News 1974, 6267, 6274, reprinted in 
FOIA SOURCE BOOK: LEGISLATIVE HISTORY 
TEXTS, AND OTHER DOCUMENTS, COMMITTEE ON 
GOVERNMENT OPERATIONS, U.S. HOUSE OF 
REPRESENTATIVES 121, 128 (1975) [hereinaf­
ter FOIA SOURCE BooK]. These amend­
ments expanded the definition of an "agen-

cy" expressly to include an "establishment 
. . . in the Executive Office of the Presi­
dent." 5 U.S.C. § 552(e). As the majority 
points out, the House/Senate conference 
committee, citing this court's decision in 
Soucie v. David, 448 F.2d 1067 (D.C.Cir. 
1971), clarified that "Executive Office of 
the President . .. is not to be interpreted as 
including the President's immediate person­
al staff or units in the Executive Office 
whose sole function is to advise and assist 
the President." H.R.REP. No. 1380, 93d 
Cong., 2d Sess. 14 (1974), reprinted in 
FOIA SOURCE BOOK 219, 233 [hereinafter 
Conference Report]. What the majority 
overlooks, however, is the additional and 
quite specific guidance Congress provided 
for determining when an establishment in 
the Executive ,Office of the President is an 
"agency" for FOIA purposes. 

Most significantly, Congress contemplat­
ed that "agency" would encompass entities, 
like the Task Force, which are created sole­
ly by executive order. The statutory lan­
guage expanding the definition of an agen­
cy originated in the House bill, H.R. 12471. 
In its report accompanying that legislation, 
the House Committee on Government Op­
erations stated: 

For the purposes of this section, the 
definition of "agency" has been expand­
ed to include those entities which may 
not be considered agencies under [the 
APA, 5 U.S.C. § 551(1) ], but which per­
form governmental functions and control 
information of interest to the public. 
The bill expands the definition of agency 
for purposes of [FOIA] . ... 

The term "establishment in the Execu­
tive Office of the President," as used in 
the amendment, means such functional 
entities as the Office of Telecommunica­
tions Policy, the Office of Management 
and Budget, the Council of Economic Ad­
visers, the National Security Council, the 
Federal Property Council, and other si1!1i­
Iar establishments which have been or 
may in the future be created by Con­
gress through statute or by Executive 
order. 
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remaining defendants. Plaintiff appealed. The Court of Appeals, Loken, Circuit 
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alleged outrageous conduct of agents, and (2) plaintiff's remedies under 
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µlane or train ticket and told her to go." satisfied. Now that the common carrier 
/d. at 880. In Lattanzio v. United States, requirement has been eliminated from 
243 F.2d 801 (9th Cir.1957), the defendant § 2422, however, affirming this conviction 
lent a woman money to cover her transpor- under § 2421 would give the Government 
tation expenses. In each of these cases, it complete discretion in charging future de­
seems that the degree of direction and con- fondants under either § 2421 or § 2422. 
trol exercised by the defendant really did This result is not only unreasonable under 
amount to more than mere inducement; the canons of statutory construction; in 
although the defendant did not physically light of the complementary nature of the 
transport the woman, it could fairly be said two provisions, it is also unnecessary. 
that he caused her to be transported inter-
state. 

The case that most squarely conflates 
inducing someone to travel with causing 
her transportation is Wagner v. United 
States, 171 F.2d 354 (5th Cir.1948). The 
court in that case said that a sufficiently 
attractive offer could amount to "more 
than a mere inducement" if it is "the pro­
curing, efficient, and, in fact, only cause of 
the unlawful transportation." Id. at 363. 
At the same time, the court apparently 
tried to preserve a role for § 2422 by dis­
tinguishing from lesser offers those that 
are so attractive as to overbear the free 
will of the offeree-the "offer you can't 
refuse"-which triggers the protective poli­
cy underlying§ 2422. We find this reason­
ing unpersuasive. It undermines the as­
sumption of free will that supports the 
concept of criminal responsibility; not sur­
prisingly, therefore, it is contrary to ordi­
nary usage, which does not treat an offer 
of money (or support services), made to a 
competent adult, as tantamount to coer­
cion, regardless of how attractive its terms. 
We therefore decline to adopt the distinc­
tion drawn in Wagner; in our view, the 
activities of the business in which the ap­
pellant participated may have induced the 
escorts to travel interstate but did not 
cause them to be transported within the 
meaning of § 2421. 

At oral argument, counsel for the 
Government conceded that the only reason 
this case was not brought under the induce­
ment statute was that, at the relevant time, 
that statute made the use of a common 
carrier an element of the offense. With 
respect to the specific episodes charged, 
which were presumably the ones for which 
the Government thought it had the best 
evidence, that requirement could not be 

IV. C ONCLUSION 

For the reasons discussed above, the ap­
pellants' convictions are 

Reversed. 

NATIONAL SECURITY 
ARCHIYE. Appellant, 

v. 

ARCHIYIST OF THE 
UNITED ST ATES. 

No. 8-5218. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued :.lay 22, 1989. 

Decided July 31, 1990. 

Public interest institute brought action 
under Freedom of Information Act and 
Federal Advisory Committee Act, seeking 
access to documents relating to investiga­
tion by President's Special Review Board of 
Iran-Contra affair. The United States Dis­
trict Court for the District of Columbia, 
John Garrett Penn, J ., entered summary 
judgment in favor of Counsel to the Presi­
dent and Office of Administration of the 
Executive Office of the President, 688 
F.Supp. 29, and appeal was taken. The 
Court of Appeals held that: (1) Office of 
Administration did not "withhold" doc­
uments concerning investigation for pur-
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poses of Act; (2) Counsel to the President 
was not an "agency" for purposes of Act; 
and (3) Federal Advisory Committee Act 
did not require President or Office of Ad­
ministration to direct requests for doc­
uments to President's Special Review 
Board. 

Affirmed. 

1. Records e=:>63 
In order to succeed in Freedom of In­

formation Act action, party must show that 
agency has improperly withheld agency 
records. 5 U.S.C.A. § 552. 

2. Records e=:>62 
Agency must have possession or con­

trol over document before it may be 
deemed to be "withholding" it under Free­
dom of Information Act. 5 U.S.C.A. § 552. 

3. Records e=:>62 
Office of Administration did not "with­

hold" documents concerning President's 
Special Review Board's investigation of 
Iran-Contra affair for purposes of Freedom 
of Information Act, where Board had sole 
possession and control of documents until 
date of Board's expiration, at which point 
documents were transferred to Counsel to 
the President. 5 U.S.C.A. § 552. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

4. Records e=:>51 
Counsel to the President, as part of 

Office of the President, was not an "agen­
cy" for purposes of the Freedom of lnfor­
ma tion Act. 5 U.S.C.A. § 552. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

5. Records e=:>62 
Federal Advisory Committee Act did 

not require President or Office of Adminis­
tration to direct requests for documents 
relating to investigation of Iran-Contra af­
fair to the President's Special Review 
Board, before Board terminated its activi-

1. 5 U .s.c. § 552 ( 1988). 

ties. Federal Advisory Committee Act, 
§§ 6, 6(b, c), 10, l0(b), 5 U.S.C.A.App. 2. 

6. Records e=:>62 
Federal Advisory Committee Act does 

not impose upon • President or upon the 
Office of Administration special responsi­
bility to guide document requests . Federal 
Advisory Committee Act, §§ 6, 6(b, c), 10; 
l0(b), 5 U.S.C.A.App. 2. 

Appeal from the United States District 
Court for the District of Columbia. 

Patti A. Goldman, with whom Alan B. 
Morrison and William B. Schultz, Washing-' 
ton, D.C., were on the brief, for appellant. 

David L. Sobel, Washington, D.C., also , 
entered an appearance, for appellant. 

Freddi Lipstein, Atty., Dept. of Justice, 
with whom John R. Bolton, Asst. U.S. 
Atty., Jay B. Stephens, U.S. Atty., and 
Leonard Schaitman, Atty. Dept. of Justice, 
Washington, D.C. , were on the brief, for 
appellee. 

Before D.H. GINSBURG and ·, 
SENTELLE, Circuit Judges, and 
ROBINSON, Senior Circuit Judge. 

Opinion for the Court filed PER 
CURIAM. 

PER CURIAM: 

The National Security Archive (NSA) 
seeks access to documents relating to the 
investigation, by the President's Special 
Review Board (Tower Commission), of the 
involvement of the National Security Coun­
cil staff in the sale of weapons to the 
Government of Iran and the diversion of 
profits therefrom to support the Contra 
insurgency in Nicaragua. The NSA sub­
mitted document requests, pursuant to the 
Freedom of Information Act (FOIA),t t;o_ 
the Office of Administration of the Exe.cu­
tive Office of the President, and to th~1 
White House Counsel,2 both of which de-, 
nied the requests . The NSA then sued_ 
those two entities in the district court. 

2. The Archivist of the United States has been' 
substituted for the defendants below for the 
purposes of this appeal. 
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which granted the defendants' motion for Commission's probe.9 By four nearly iden­
summary judgment and denied the NSA's tical letters dated March 17, 1987, the Of­
cross-motion for summary judgment. The fice of Administration denied appellant's 
court held that neither the FOIA nor the requests, stating that the Office did not 
F'ederal Advisory Committee Act (FACA),3 "maintain" any of the requested doc­
requires the defendants to produce the re- uments.10 Thereupon, in a letter dated 
quested documents.4 Finding no error, we March 30, 1987, appellant redirected its re­
affirm. quests to the Counsel to the President, 

I. BACKG ROUND 

The President established the Tower 
Commission "in accordance with" the 
F'ACA on December 1, 1986, and charged it 
with reviewing the involvement of the NSC 
staff in the Iran-Contra affair.5 He also 
di rected the Office of Administration, 
whose mandate is to "provide components 
of the Executive Office of the President 
with such administrative services as the 
President shall from time to time direct," 6 

to furnish the Commission "with such ad-
ministrative services, funds , facilities , 
staff, and other support services as may be 
necessary for the performance of its func­
tions." 7 The Executive Order establishing 
the Commission further provided that the 
Commission would go out of existence 30 
days after submitting its report to the 
President.8 

In four separate letters addressed to the 
Office of Administration, each dated March 
13, 1987, appellant requested, "[p]ursuant 
to the Freedom of Information Act," a vari­
ety of documents relating to the Tower 

3. 5 U.S.C.A. app. 2 (Supp. 1990). 

4. .Vaciona / Sec. Archive v. Executive Office of the 
President, 688 F.Supp. 29 (D.D.C.1988), J.App. 
5 1. 

5. Exec.Order No. 12575, 51 Fed.Reg. 43,718 
(1986). 

6. Reorganization Plan No. 1 of 1977, 5 U .S.C.A. 
app. 1, § 2 (Supp.1990). 

7. 51 Fed.Reg. at 43,718. 

8. Id. at 43,719. 

9. Appellant sought "all materials, documents, 
notes, memoranda, cables, and records used in 
the preparation of the fourteen [listed) case 
studies prepared for the [Tower Commission)"; 
the "complete texts of th[ose) fourteen case 
studies"; the "complete transcripts of [certain) 
interviews conducted by" lhe Tower Commis-

stating that it was "requesting these 
records under the Freedom of Information 
Act and pursuant to President Reagan's 
undoubted discretionary authority to direct 
their release." 11 On April 28, 1987, the 
Counsel denied appellant's request, stating 
that "the White House Office, as an entity 
whose 'sole function is to advise and assist 
the President,' is not an 'agency' subject to 
the Freedom of Information Act," and that 
it would not "be appropriate to make dis­
cretionary release of these documents at 
this time." 12 

Appellant then filed suit in the district 
court seeking, under the FOIA and the 
F ACA, to compel the Office of Administra­
tion and the White House Counsel to dis­
close the requested records. In granting 
the motion for summary judgment filed by 
the Executive Office of the President and 
the Counsel to the President, the district 
court found that: 

The Commission submitted its report to 
the President on February 26, 1987 and 
terminated its activities thirty days later, 
on March 28, 1987. Following the termi-

sion; and the "notes taken by Dr. Alton Keel 
(acting deputy at the National Security Council) 
of [a) November 10, 1986 meeting." Letters to 
~ell Doering, Chief, Records & Pubs. Mgt. 
Branch. Exec. Office of the President (March 13, 
1987) from appellant, J.App. 11-29. Appellant 
asserts that although some of these documents 
ha\'e since been released, it still seeks support­
ing documentation and the unreleased materi­
als. Brief for Appellant at 10. 

10. Letters to Glenn Baker, National Security 
Archive (March 17, 1987) from Nell Doering, 
Freedom of Information Officer, J.App. 31-34. 

11. Letter to Arthur B. Culvahouse, Counsel to 
the President (March 30, 1987) from Quinlan 
Shea, Jr., National Security Archive, J .App. 35. 

12. Letter to Quinlan Shea, Jr., National Security 
Archi\'e (April 28, 1987) from Arthur B. Culva­
house, Jr., Counsel to the President, J .App. 36 . 
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nation of the Commission's activities, its 
files were transferred to the Office of 
the Counsel to the President.13 

The district court also found that the Tow­
er Commission "did not avail itself of the 
records management capabilities of the Of­
fice of Administration made available to it" 
and that the Office di,~ not "exercise any 
direction or control over the files and 
records compiled by the Commission." 14 

Accordingly, recognizing that a litigant 
seeking release of government documents 
under the FOIA must show that the agency 
had "custody [or] control" 15 of the doc­
uments sought at the time the request was 
made, the court concluded that the Office 
of Administration had no obligation to 
search for or release the documents re­
quested in the March 13 letters . 16 The 
court also rejected appellant's "vague con­
tention that the Office of Administration 
had a duty to forward the misdirected re­
quest to the Tower Commission." 17 Final­
ly, the court concluded that the April 28 
request directed to the Counsel to the Pres­
ident was without effect; as a part of the 
Office of the President, the Counsel is not 
considered an "agency" under the FOIA, 
and is therefore not subject to the disclo­
sure requirements of that Act. 18 

Rather than focusing upon the FOIA, 
appellant now asks us to look beyond the 
requirements of that statute by recogniz­
ing an additional obligation arising from 
the FACA, which allegedly required the 
Office of Administration and the Counsel 
to the President to redirect the FOIA re­
quests to the appropriate authority. Ac-

13. National Sec. Archive v. Executive Office of 
the President, supra note 4, at 1-2, J.App. 51-52. 

14. Id. at 5-6, J .App. 55-56. 

15. Kissinger v. Reporters Comm. for Freedom of 
the Press, 445 U.S. 136, 151, 100 S.Ct. 960, 968-
69, 63 L.Ed.2d 267 (1980). 

16. National Sec. Archive v. Executive Office of 
the President, supra note 4, at 4-8, J.App. 54-58. 

17. Id. at 5 n. 3, J.App. 55 n. 3. 

18. Id. at 3 & n. 2, J.App. 53 & n. 2. 

19. Brief for Appellant at 16. 

cording to appellant, "[u]nder the FACA, 
the entity (an agency or the President) that 
establishes or utilizes an advisory commit­
tee has an obligation to ensure that the 
committee complies with the F ACA." 19: 
Appellant thus reasons that because the 
President in this case delegated his respon­
sibilities to the director of the Office of 
Administration,20 that office was obligated 
to guide misdirected requests for doc­
uments relating to the activities of the 
Tower Commission.21 Similarly, appellant 
urges that the Counsel to the President 
was obligated to respond to its request on 
the ground that, "[s]ince the President is 
responsible for ensuring that presidential 
advisory committees like the Tower Com­
mission comply with the FACA, his counsel 
is not insulated from the FACA's dic­
tates." 22 

IL ANALYSIS 

We discuss first whether the FOIA re­
quired the Office of Administration or the 
Counsel to the President to comply with 
the document requests; we then turn to 
consideration of whether the FACA im­
posed upon the defendants such an obli­
gation. 

A. The Freedom of Information Act 

[l-3] As appellant may now recognize, 
we cannot disturb the district court's ruling 
if we look solely to the FOIA. In order to 
succeed in a FOIA action, a party must 
show "that an agency has (1) 'improperly'; 
(2) 'withheld'; (3) 'agency records.'" 23 

20. Section 6 of the Commission's Charter pro-
vides that 

the functions of the President under the Fed· 
era! Advisory Committee Act, as amended, 
except that of reporting to the Congress, 
which are applicable to the Board, shall be 
performed by the Director of the Office of 
Administration, Executive Office of the Presi­
dent. 

Charter, President's Special Review Board, 
J .App. SO. 

21. Brief for Appellant at 16. 

22. Id. at 19. 

23. Kissinger v. Reporters Comm., 445 U.S. at 
150, 100 S.Ct. at 968; accord Bureau of Nat1 
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Moreover, the agency must have "posses­
sion or control" over a document before it 
may be deemed to be "withholding" it. 2~ 

Inasmuch as appellant has not attempted 
to overcome the district court's finding that 
the Tower Commission had sole possession 
and control of the requested documents 
until the date of the Commission's expira­
tion, at which point they were transferred 
to the Counsel to the President, we per­
ceive no basis for upsetting its conclusion 
that the Office of Administration did not 
withhold the documents. 

[-1] The subsequent request directed to 
the Counsel waa equally without effect. 
The Supreme Court has made clear that the 
Office of the President is not an "agency" 
for purposes of the FOIA,25 and appellant 
does not contend that the Counsel to the 
President, which is part of that office, is an 
exception to that principle. Inescapably 
then, the FOIA does not, at least by itself, 
require the Counsel to turn over the re­
quested documents. 

B. The Federal Advisory Committee Act 

[5, 6] We also conclude that the FACA 
imposes no special "traffic-cop" responsibil­
ities upon the President or his delegates 
that would permit us to ignore established 
rules governing disclosure of government 
Jocuments. Section l0(b) of the FACA 
states: 

Subject to section 552 of title 5, United 
States Code [the FOL<\], the records , re­
ports, transcripts, minutes, appendixes, 
working papers, drafts, studies, agenda, 
or other documents which were made 
available to or prepared for or by each 
advisory committee shall be available fo r 
public inspection and copying at a single 
location in the offices of the advisory 
committee or the agency to which the 
advisory committee reports until the ad­
visory committee ceases to exist. 26 

Affairs v. Uniced Scares Dep 'c of luscice, 742 F.2d 
1484, 1488 (D.C.Cir.1984). 

24. Kissinger v. Reporters Comm., 445 U.S. at 
150-55, 100 S.Ct. at 968-71. 

25. Id. at 156, 100 S.Ct. at 971. 

26. 5 U.S.C.A. app. 2, § l0(b) (Supp.1990). 

Accordingly, Section lO(b) renders the dis­
closure provisions of the FOIA applicable 
to advisory committees and designates 
each committee as the appropriate reposito­
ry for its own records. It does not, by any 
word or implication, impose upon the Presi­
dent or upon the Office of Administration a 
special responsibility to guide document re­
quests. Nor does appellant point to any­
thing in the legislative history of the FACA 
that suggests that Congress intended to 
create such an obligation. 

It is true that the President is given 
certain specific responsibilities elsewhere in 
the F ACA. Section 6 requires him to sub­
mit to Congress a report on "his proposals 
for action or his reasons for inaction, with 
respect to the recommendations" of an ad­
visory committee, and an annual report "on 
the activities, status, and changes in the 
composition of advisory committees in ex­
istence during the preceding fiscal year." 27 

In addition, section 10 makes the President 
generally responsible for deciding whether 
an advisory committee meeting will be 
open to public attendance and partic­
ipation. 28 In contrast, no provision of the 
F ACA could be read as burdening the Pres­
ident with the responsibility described by 
appellant. 

Even if, as appellant argues, the F ACA 
requires the President " to ensure that the 
advisory committee complies with the 
FACA," 29 he would presumably do so by 
directing the committee to comply with a 
properly submitted document request. 
Since appellant did not, in this instance, 
submit its requests to the proper entity, the 
President cannot have failed in whatever 
responsibility he may have to enforce the 
requirements of the FACA. 

We are also unpersuaded by appellant's 
reliance upon Founding Church of Scien­
tology, Inc. v. NSA 30 for the proposition 

27. Id. § 6(b), (c) . 

28. Id. § 10(a)(2), (d) . 

29. Brief for Appellant at 13. 

30. 6 10 F.2d 824, 837 (D.C.Cir.1979). 
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that the F ACA requires the Office of Ad­
ministration "to make reasonable efforts" 
to satisfy document requests by forward­
ing them to the appropriate entity. In that 
case, we held that when an agency receives 
a document request under the FOIA, it 
must make a reasonable effort to identify 
and retrieve the requested material from 
its files. Nothing in our opinion can be 
read to require an entity that does not have 
"possession or control" of requested doc­
uments to forward a request to the appro­
priate entity. 

Finally, appellant contends that the Of­
fice of Administration circumvented the 
F ACA by engaging in a "shell game" 31 

with the documents sought, first by failing 
to direct its request to the custodian of the 
pertinent records, and then by transferring 
the records to the Counsel to the President 
when the Tower Commission terminated its 
activities.32 The Supreme Court, in Kis­
singer v. Reporters Committee, raised but 
did not decide whether the "possession or 
control" requirement "might be displaced 
in the event that it was shown that an 
agency official purposefully routed a doc­
ument out of agency possession in order to 
circumvent a FOIA request." 33 The dis­
trict court found it unnecessary to address 
this issue, having found that appellant nev­
er submitted a proper request for the doc­
uments sought.34 Because we agree that 
appellant never directed any request to the 
appropriate entity, the Tower Commission, 
we need not consider whether the Govern­
ment improperly transferred documents 
with the intent of evading a proper request 
or what the consequences of such a trans­
fer would be. 

Ill. CONCLUSION 

For the foregoing reasons, we conclude 
that the district court properly granted the 
motion for summary judgment filed by the 
Counsel to the President and the Executive 

31. Brief for Appellant at 1. 

32. Id. at 19. 

33. 445 U.S. at 155 n. 9, 100 S.Ct. at 971 n. 9. 

Office of the President. The judgment i 
therefore 

Affirmed. 

PUBLIC CITIZEN HEALTH 
RESEARCH GROUP, et al., 

Appellees, 

v. 

Dr. Frank YOUNG, Commissioner, 
Food and Drug Administration, et 

al. , Appellant. 

No. 89-5055. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Feb. 9, 1990. 

Decided July 31, 1990. 

In action to force Food and Drug Ac 
ministration to require warning of Reye· 
Syndrome on aspirin labels, the Unite 
States District Court for the District 
Columbia, John Garrett Penn, J., 70 
F.Supp. 581, awarded plaintiff attorne 
fees after Food and Drug Administratio 
(FDA) eventually imposed the requiremem 
and government appealed. The Court o 
Appeals, Stephen F. Williams, Circui 
Judge, held that: (1) plaintiff was a "prE· 
vailing party"; (2) district court used irr 
proper standard in finding that goverr 
ment's litigating position was not "substar. 
tially justified"; and (3) government's lit 
gating position was substantially justifie• 
until pilot study had shown strong associa 
tion between Reye's Syndrome and use o 
aspirin. 

Affirmed in part, reversed in part anr 
remanded. 

34. National Sec: Archive v. Executive Office c 
the President, supra note 4, at 9, J.App. at 5' 
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ENERGY RESEARCH v. DEFENSE NUCLEAR FACILITIES 
Cite as 917 F.2d 581 (D.C. Cir. 1990) 

the court's decision denying the suggestion 
of en bane review. 

ENERGY RESEARCH FOUNDATION, 
et al., Appellants, 

v. 

DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD, Appellee. 

No. 90-5096. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argu·ed Sept. 14, 1990. 

Decided Oct. 26, 1990. 

Two environmental organizations and 
individual brought action seeking declarato­
ry and injunctive relief requiring Defense 

uclear Facilities Safety Board to comply 
with Government in the Sunshine Act and 
the Freedom of Information Act (FOIA). 
On Board's motion for summary judgment, 
the United States District Court for the 
District of Columbia, 734 F.Supp. 27, John 
Garrett Penn, J., ruled that neither Sun­
shine Act nor FOIA applied to the Board 
because it was not an "agency." On ap­
peal, the Court of Appeals, Randolph, Cir­
cuit Judge, held that Board would be con­
sidered "agency" within meaning of the 
Sunshine Act and the FOIA. 

Reversed and remanded. 

Administrative Law and Procedure <S=:>5, 
124 

Records <S=:>51 
United States <S=:>33 

Defense Nuclear Facilities Safety 
Board would be considered "agency" with­
in meaning of the Freedom of Information 
Act (FOIA) and the Government in the 
Sunshine Act, and therefore required to 
make its records available to public and to 
open its meetings, even though Board dealt 
with highly sensitive information concern­
ing matters critical to nation's defe1, __ ,md 
to public health and safety; statute pro­
vides for Board to make its recommenda-

tions public after receipt by the Secretary 
of Energy, and Board argued it could be 
considered entity which advised the Presi­
dent, rather than "agency." 5 U.S.C.A. 
§§ 552, 552b; Atomic Energy Act of 1954, 
§ 315(a), as amended, 42 U.S.C.A. 
§ 2286d(a). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

Appeal from the United States District 
Court for the District of Columbia (Civil 
Action No. 90-0530). 

Eric R. Glitzenstein, with whom Dean 
Tousley, Washington, D.C., and Robert 
Guild, Jacksonville, Fla., were on the brief, 
for appellants. 

Margaret S. Hewing, Atty. , Dept. of Jus­
tice, with whom Stuart M. Gerson, Asst. 
Atty. Gen. , Jay B. Stephens, U.S. Atty., and 
Douglas N. Letter, Atty. , Dept. of Justice, 
and Richard Azzaro, Atty., Defense Nucle­
ar Facilities Safety Board, Washington, 
D.C., were on the brief, for appellee. 

Before BUCKLEY, D.H. GINSBURG, 
and RANDOLPH, Circuit Judges. 

Opinion for the court filed by Circuit 
Judge RANDOLPH. 

RANDOLPH, Circuit Judge: 

The Defense Nuclear Facilities Safety 
Board does not consider itself an "agency" 
subject to the Freedom of Information Act, 
5 U.S.C. § 552 (FOIA), or the Government 
in the Sunshine Act, 5 U.S.C. § 552b. The 
Board therefore does not make its records 
available to the public under FOIA and it 
does not open its meetings pursuant to the 
Sunshine Act. Appellants are two orga­
nizations and an individual who wish to 
attend the Board's meetings and review its 
records. They sued for a declaratory judg­
ment and an injunction requiring the Board 
to comply with these statutes. The district 
court ruled on summary judgment that nei­
ther FOIA nor the Sunshine Act applied to 
the Board because it is not an "agency." 
We reverse. 

The Department of Energy operates 
plants and other facilities that produce 
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atomic weapons and conduct research and 
development in the military application of 
atomic energy. 42 U.S.C. § 212l(a)(l}, (2). 
The mission of the Defense Nuclear Facili­
ties Safety Board is to monitor these facili­
ties with an eye toward promoting the pub­
lic health and safety. 

Congress created the Board in 1988. 
The Board is independent of the Energy 
Department and is composed of five mem­
bers with expertise in nuclear safety. 42 
U.S.C. § 2286(a), (b)(l). Each is appointed 
by the President, with the advice and con­
sent of the Senate. 42 U.S.C. §~(b)(l). 
The Board has three basic du fie . f must 
review and evaluate "standards re ating to 
the design, construction, operation, and de­
commissioning of defense nuclear facilities 
of the Department of Energy . . .. " 42 
U.S.C. § ~ a(l); see also 42 U.S.C. 
§ 2286a(4~ mus investigate practices 
or events at such facilities that may ad­
versely affect public health and safety. 42 
U.S.C. ~ a(2); see also 42 U.S.C. 
§ 2286 3) inally, it must recommend 
measure o the Secretary of Energy that 
are, in the Board's view, "necessary to 
ensure adequate protection of public health 
and safety." 42 U.S.C. § 2286a(5). 

The Board's recommendations are sub­
ject to an elaborate procedure. After re­
ceiving a Board recommendation, the Secre­
tary must reply in writing. 42 U.S.C. 
§ 2286d(b)(l). If the Secretary accepts the 
Board's recommendation, he must prepare 
a plan to implement it; if he rejects it, the 
Board must reconsider its recommendation. 
42 U.S.C. § 2286d(d), (e). If the Board 
resubmits the same or a modified recom­
mendation and the Secretary persists in 
rejecting it, he must explain why and trans­
mit his explanation to the House and Sen­
ate. 42 U.S.C. § 2286d(d). The Board has 
no authority to enforce its recommenda­
tJO!lli.,, With certam except10ns, the Board's 
recommendations, the Secretary's respons­
es, and the Secretary's explanations must 
be published in the Federal Register. 42 
U.S.C. § 2286d(a), (b)(2), (d). 

In performing its functions, the Board 
may conduct hearings, compel testimony, 
require the production of documents, hire 

staff and assign them to any Energy D 
partment nuclear facility, and obtain assisl! 
ance from the Nuclear Regulatory Commis. 
sion. 42 U.S.C. § 2286b(a}, (f}, (h). The 
Board is also empowered to promulgate ita 
own regulations and to require the Secre­
tary to report to it classified information 
and other information protected from· <lis­
closure. 42 U.S.C. § 2286b(c), (d). 

As this recital indicates, the Board deals 
with highly sensitive information concern­
ing matters critical to the nation's defense 
and to public health and safety. For this 
reason, the Board believes that even if it 
were subject to FOIA and the Sunshine 
Act, exceptions to these statutes would en­
able it to close its meetings and withhold 
its records. We express no opinion on the 
subject. If the Board is an "agency" it is 
covered by these statutes. That depends, 
not on the exemptions in FOIA or the Su~:. 
shine Act, but on the statutory meaning of 
the term "agency." •'.:.r¾ 

FOIA's definition of "agency," which the 
Sunshine Act adopts with a modification 
not here pertinent, 5 U.S.C. § 552b(a)(l), is 1 

as follows: ,rtJ 
[T]he term "agency" as defined in s~c~ 
tion 551(1) of this title includes any exec'. ) 
utive department, military department:~ 
Government corporation, Government" 
controlled corporation, or other establish- · 
ment in the executive branch of the , 
Government (including the Executive Of­
fice of the President), or any independent 
regulatory agency. 

5 U.S.C. § 552(f). The reference to 
§ 551(1) is to the Administrative Procedure 
Act's definition of "agency"-namely, 
"each authority of the Government of the 
United States, whether or not it is within or 
subject to review by another agency," ex­
cept Congress, the judiciary and a few oth­
er select bodies. 5 U.S.C. § 551(1). 

In creating the Board, Congress used the 
same terms contained in § 552(f)'s descrip­
tion of "agency." The Board's statute 
reads: "There is hereby established an in­
dependent establishme·n• in the executive" 
branch, to be known as the 'Defense Nu· 
clear Facilities Safety Board' .. .. " 42 
U.S.C. § 2286(a) (emphasis added). It 
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would be a tall piece of statutory construe- (CIA Act of 1949); Federal Reports Act of 
cion for a court to say that an "establish- 1942, Pub.L. No. 77-831, § 7(a), 56 Stat. 
rnent in the executive branch" as used in 1078, 1079-80 (current version at 44 U.S.C. 
§ 2286(a) is not ~n ''.es~blishment _in the ~ 3~?2(1)). See also 5 ~.S.C. §

11 

104:, defin-
xecutive branch w1thm the meanmg of mg mdependent establishment as an es­

;· 552(f). See Henry J . Friendly, Mr. Jus- tablishment in the executive branch . .. 
tice Frankfurter and the Reading of Stat- which is not an Executive department" for 
utes, in BENCHMARKS 224 (1967) ("when purposes of Title 5. 
Congress employs the same word, it nor- With respect to the Board's statute, we 
mally means the same thing, when it em- find nothing to indicate that Congress in­
ploys different words, it usually means dif- tended to excuse the Board from complying 
fe rent things"). with FOIA or the Sunshine Act. In fact 

It is of course possible that identical the Board's statute indirectly refers to 
phrases may carry different meanings in FOIA. See 42 U.S.C. § 2286d(h)(2), citing 
different statutes. "Oversight," for exam- to 42 U.S.C. § 2168, which authorizes the 
pie, could mean watchful care or inadver- Secretary to prohibit the unauthorized dis­
tent error. Context can make the differ- semination of certain unclassified informa­
ence. But here Congress added the "estab- tion so long as he does so in accordance 
lishment" language to § 552(f) in 1974 for with the FOIA exemption set forth in "see­
the purpose of expanding FOIA's coverage. tion 552(b)(3) of Title 5." 
H.R.CoNF.REP.No. 1380, 93d Cong., 2d Sess. The Board argues, however, that 
14 (1974); see H.R.REP. No. 876, 93d Cong., § 2286d(a) renders the Sunshine Act inap-
2d Sess. 8 (1974); S.Rep. No. 854, 93d plicable to it. Section 2286d(a) requires the 
Cong., 2d Sess. 33 (1974), 1974 U.S.Code Board, "after receipt by the Secretary of 
Cong. & Admin.News 6267. Through Energy of any [Board] recommendations," 
these words, Congress sought to encom- "promptly" to make public its recommenda­
pass entities that might have eluded the tions. The Board thinks this forbids it 
APA's definition in § 551(1), which FOIA from revealing recommendations in public 
had incorporated by reference. At the time before the Secretary sees them. Thus, the 
of the amendment, several federal entities Board believes it cannot hold open meet­
had already come into existence through ings to decide what to recommend. 
statutes proclaiming, as does the Board's, Even if we were to accept the Board's 
that there is hereby created "an establish- reading of § 2286d(a), the Board's status 
ment in the executive branch." See, e.g., as an "agency" would not be affected. 
:l8 U.S.C. § 201 (Veterans' Administration); The Board meets to consider matters other 
:l!) U.S.C. § 201 (United States Postal Ser- than recommendations to the Secretary. 
vice); 39 U.S.C. § 360l(a) (Postal Rate Its statute contemplates as much. See, 
Commission). The House Report on the e.g., 42 U.S.C. § 2286b(f), (g), (j). No provi-
1974 FOIA amendment specifically men- sion comparable to § 2286d(a) applies to 
tioned the Postal Service as an example of the subjects of such meetings. Under the 
an "establishment in the executive branch" Board's logic, it therefore would be an 
which would now be included in the amend- "agency" for those meetings, but not an 
ed definition of "agency." H.R.Rep. No. "agency" when it met to consider recom-
876, supra, at 8. Furthermore, the "estab- mendations. There is nothing in the Sun­
lishment" language was not innovative. shine Act, and certainly nothing in FOIA, 
flefo re 1974, Congress had been using "es- that would countenance such an odd result. 
tabiishment in the executive branch" to Furthermore, even if the Board's govern­
rlescribe what it meant by "agency." See, ing statute directed it to close all its meet­
e.g., 22 U.S.C. § 2552(b) (Arms Control and ings, which it does not, the Board would be 
Disarmament Act); 40 U.S.C. § 472(a) (Fed- no less an "agency." The Sunshine Act 
era! Property and Administrative Services contains except. .. ., to accommodate statu­
Act of 1949); 40 U.S.C. § 612(4) (Public tory directives inconsistent with the Act's 
Buildings Act); 42 U.S.C. § 2014([) (Atom- public meeting requirements. 5 U.S.C. 
ic Energy Act of 1954); 50 U.S.C. § 403a § 552b(c). As we have said, whether the 
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Board may successfully invoke those ex­
ceptions is simply not the issue here. 

This ordinarily would be the end of the 
matter. The Board insists, however, that 
there is a gloss on FOIA's definition of 
"agency," a qualification not evident on the 
ace of § 552(f). In the Board's view, the 
'so e u ' tes derived from Soucie v. 

David, 448 F.2d 67 (D.C.Cir.1971), must 
be used to mine whether it is an 
"agency" within § 552(f). It was on this 
basis that the district court ruled in the 
Board's favor. 

Soucie held that the Office of Science 
and Technology (OST) in the Executive Of­
fice of the President was an "agency" cov­
ered by FOIA. At the time of the court's 
decision, FOIA borrowed the definition of 
"agency" contained in § 551(1) of the APA, 
which we have quoted earlier. The court 
thought that if OST's "sole function were 
to advise and assist the President, that 
might be taken as an indication that the 
OST is part of the President's staff and not 
a separate agency. " 448 F.2d at 1075. 
The court determined, however, that OST 
was an "agency" because it not only ad­
vised the President but also had the "inde­
pendent function of evaluatingf ederal pro­
grams . . .. " Id. In a later decision, ren­
dered prior to the 197 4 amendment, we 
recognized that an entity outside the Exec­
utive Office of the President sho~ be 
consi ed an "agency" if it had iU wn 
sta d broad powers of investigation, 
h d1 egal authority to make decisions, and 

/G\on ucted independent evaluations of fed­
~ ral programs. Washington Research 

Project, Inc. v. Department of Health, Ed­
ucation and Welfare, 504 F.2d 238'. 246-48 
(D.C.Cir.1974), cert. denied, 421 U.S. 963, 
95 S.Ct. 1951, 44 L.Ed.2d 450 (1975). 

After Soucie, Congress expanded 
FOIA's definition of "agency" to include 
any "other establishment in the executive 
branch of the Government (including the 
Executive Office of the Presiden0." The 
Conference Report on the amendment, cit­
ing Soucie, stated that "the President's 
immediate personal staff or units in the 
Executive Office whose sole func •. ~.• is to 
advise and assist the President" cannot be 
considered an "agency" under FOIA. H. 
CONF.REP. No. 1380, supra, at 15. Relyi g 

on this statement in the Report, the Su­
preme Court ruled that someone acting as 
a "Presidential adviser, only" could not be 
considered an "agency" subject to FOIA 
under § 552(f). Kissinger v. Reporters 
Committee for Freedom of the Press, 445 
U.S. 136, 156, 100 S.Ct. 960, 971, 63 L.Ed.2d 
267 (1980). 

Since the 197 4 amendment, we have 
twice decided whether an entity within the 
Executive Office of the President is an 
"agency" under FOIA. In one case, we 
ruled that the Council on Environmental 
Quality is an "agency" because it not only 
advised the Preswt, ,.£Y,t. ~ evaluated 
federal programsl!,Racijic Legal Pounda­
(ion v. Council on Environmental Quali­
ty, 636 F.2d 1259, 1263 (D.C.Cir.1980). In 
the other case, we determined that the 
Council of Economic Advisers is not an 
"agency" subject to FOIA because its 
duties simply facilitate providing advice to 
the President?f'Rushforth v. Council of 
Economic A:rvrsers, 762 F.2d 1038, 1042-
43 (D.C.Cir.1985). Although we have decid­
ed two other cases interpreting § 552(f) 
since the 1974 amendment, neither involved 
entities within the ExecutiveO'ffice ofihe 
Pres1ctent and neithe~ ioned the sole 
function test. Public c· zen Health Re­
search Group v. Dep_ rtment of Health, 
Education and 'fare, 668 F.2d 537 
(D.C.Cir.1981); cap v. Indiek, 539 F.2d 
17 4 (D.C.Cir. 6). 

Even if we were inclined to evaluate the 
Board's status as an "agency" under the 
Soucie standard, wh.,-:_ic-;.h:.....,::w:_:::o= ...................... ....,.~ 
disa reement 1 , rooker v. Office 

ardon Attorney, 614 F.2d 825 828 2 
Cir. 0 oar s 1 would not prevail. 
The Board does considerably more than 
merely offer advice. It conducts investig?.­
tions, which "has long be~ og nized as 
an incident of legislative power" delegated 
to agencies by Congress. See Soucie, 448 

a 10~ ---=-~ It has at its 1s 
the full panoply of i11vestigative powers 
commonly held by other agencies of 

oar orma y eva u-
a s t e Energy Department's standards 
elating to d·efense nuclear facilities and it 

forces public decisions about health and 
safety. Evaluation plus advice was enough 
to make the Office of Science and Technolo-
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gv an "agency" in Soucie. It also was 
e~ough in Pacific Legal Foundation to 
render the Council on Environmental Quali­
t ,· subject to FOIA. Soucie itself recog-

1;ized that an entity in the federal govern­
ment which "investigates, evaluates and 
recommends" is an "agency." Soucie, 448 
F.2d at 1073 n. 15, 1075. The Board of 
course performs precisely these functions. 
It investigates, evaluates and recommends 
and it has the additional authority to im­
pose reporting requirements on the Secre­
tary of Energy, 42 U.S.C. § 2286b(d). 

As a practical matter, we can perceive no 
reason why Congress would have wanted 
0 shield the Board from the operation of 

J-'O IA and of the Sunshine Act. The De­
pa rtment of Energy, which provides sensi­
tive information to the Board, 42 U.S.C. 
§ 22 6c(a), is itself subject to FOIA. See 
·10 C.F.R. § 1004.1 (1989). Congress may 
nf course exclude the Board from FOIA or 
the Sunshine Act or both. But it has not 
\'e l done so and the Board therefore must 
i,e considered an "agency" within the 
rneaning of both statutes. 

Re11ersed and Remanded. 

TELECOMMUNICATIONS RESEARCH 
ANO ACTION CENTER, Petitioner, 

v. 

FEDERAL COMMUNICATIONS COM­
MISSION and United States of 

America, Respondents, 

~ational Broadcasting Company, Inc., 
and Oliver Productions, Inc., 

Intervenors. 

o. 89-1616. 

United States Court of Appeals , 
District of Columbia Circuit. 

Argued Sept. 13, 1990. 

Decided Oct. 26, 1990. 

As Amended Oct. 2, 1990. 

Party petitioned for review of order of 
Federal Communications Commission 

(FCC) holding that certain segments of 
television programs were bona fide news­
casts , and thus exempt from requirements 
of equal time statute. The Court of Ap­
peals, Harry T. Edwards, Circuit Judge, 
held that party lacked standing to appeal 
where party had argued before Commis­
sion for end result which it was contesting 
on appeal, and thus had suffered no injury . 

Petition denied. 

Silberman, Circuit Judge, concurred 
and filed opinion. 

Telecommunications <!?437 

Party lacked standing to appeal Feder­
al Communications Commission's (FCC's) 
application of "bona fide newscast" exemp­
tion to "equal time" statute where party 
had argued before Commission for end re­
sult which it was contesting on appeal, and 
thus had suffered no injury; party's dis­
agreement with rationale employed by FCC 
to reach result it endorsed below did not 
constitute injury cognizable for standing 
purposes. Communications Act of 1934, 
§ 315(a)(l), as amended, 47 U.S.C.A. 
§ 315(a)(l). 

Petition for Review of an Order of the 
Federal Communications Commission. 

Gigi B. Sohn, with whom Andrew Jay 
Schwartzman, Washington, D.C. was on 
the brief, for petitioner. 

C. Grey Pash, Jr. , Atty., F.C.C., with 
whom Daniel M. Armstrong, Associate 
Gen. Counsel, Washington, D.C. , was on 
the brief, for respondents . Robert L. Pet­
tit, General Counsel, F.C.C., Catherine G. 
O'Sullivan, and Laura Heiser, Attys ., U.S. 
Dept. of Justice, Washington, D.C., also 
entered appearances for respondents. 

Richard E. Wiley, Lawrence W. Secrest, 
III and David E. Leibowitz, Washington, 
D.C. entered appearances for intervenor, 
Oliver Productions, Inc. 

Molly Pauker, Washington, D.C. entered 
an appearance for intervenor, Nat. Broad­
casting Corp., Inc. 
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v. 

COUNCIL OF ECONOMIC 
ADVISERS, et al. 

No. 84-5428. 

Argued Feb. 7, 19~5. 

Decided May 24, 1985. 

Attorney brought suit under Freedom 
of Information Act and Government in the 
Sunshine Act seeking relief from failure of 
Council of Economic Advisers to comply 
with those two statutes. The United 
States District Court for the District of 
Columbia, Louis F. Oberdorfer, J., dis­
missed FOIA claim, and granted summary 
judgment in favor of CEA on Sunshine Act 
claim, and attorney appealed. The Court 
of Appeals, Starr, Circuit Judge, held that 
Council of Economic Advisers, whose sole 
function is to advise and assist President, is 
not an "agency" for purposes of Freedom 
of Information Act, and, under terms of 
Sunshine Act, is not subject to that statute 
either. 

Affirmed. 

1. Federal Civil Procedure ¢::>103.1 
Attorney had standing to bring action 

under Sunshine Act seeking relief from 
failure of Council of Economic Advisers to 
comply with request for copies of Council's 
regulations implementing Act. 5 U.S.C.A. 
§ 552b. 

2. Records ¢::>63 
Standing lies as a general matter 

where request is submitted under Freedom 
of Information Act for existing documents, 
as opposed to request that agency create 
materials which did not previously exist. 5 
U.S.C.A. § 552. 

3. Records' ¢::>51 
"Executive Office" does not include 

Office of the President, and President's 

immediate personal staff or units in Execu­
tive Office whose sole function is to advise 
and assist President are not included within 
te "agency" under Freedom of Informa­

ct. 5 U.S.C.A. § 552(e). 
ee publication Words and Phrases 

or other judicial constroctions and 
definitions. 

4. Records ¢::>51 
Council of Economic Advisers, whose 

sole function is to advise and assist Presi­
dent, is not an "agency" · for purposes of 
Freedom of Information Act, and, under 
terms of Sunshine Act, is not subject to 
that statute either. 5 U.S.C.A. §§ 552(e), 
552b(a)(l). 

5. Records ¢::>51 
It is, at bottom, agency's function that 

determines its status for purposes of Free­
dom of Information Act. 5 U.S.C.A. 
§ 552b. 

6. United States ¢::>41 
Council of Economic Advisers is not a 

collegial group subject to the Sunshine Act. 
5 U.S.C.A § 552b. 

Appeal from the United States District 
Court for the District of Columbia (Civil 
Action No. 83-02632). 

Nicholas c: Yost, Washington, D.C., for 
appellant. 

Andrea Newmark, Atty., Dept. of Jus­
tice, Washington, D.C., with whom Richard 
K. Willard, Acting Asst. Atty. Gen., Dept. 
of Justice, Joseph E. diGenova, U.S. Atty. 
and Leonard Schaitman, Atty., Dept. of 
Justice, Washington, D.C., were on brief, 
for appellees. 

Before WRIGHT, BORK and STARR, 
Circuit Judges. 

Opinion for the Court filed by Circuit 
Judge ST ARR. 

STARR, Circuit Judge. 

This action was brought under the Free­
dom of Information Act, 5 U.S.C. § 552 
(1982), and the Government in the Sunshine 
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Act, 5 U.S.C. § 552b (1982), seeking relief requested all documents falling into any of 
from the failure of the Council of Economic eight categories. When no response was 
Advisers ("CEA" or "Council") to comply received within ten working days, 1 appel­
with those two statutes. The District ]ant filed a "Supplemental Complaint" in 
Court dismissed the Freedom of Informa- the already pending litigation. In that 
tion Act ("FOIA") claim, but also opined pleading, appellant averred that he had re­
that summary judgment for CEA would be quested information with respect to stud­
warranted in any event. In addition, the ies, reports, and other documents from 
trial court granted summary judgment in CEA and had received no response from 
favor of the CEA on the Government in the the Council within ten working days. He 
Sunshine Act ("Sunshine Act") claim. We also attached a copy of the FOIA request. 
affirm. When CEA eventually did respond through 

Brent Rushforth, a Washington, D.C. at­
torney, submitted an FOIA request to CEA 
for copies of the Council's regulations im­
plementing both FOIA and the Sunshine 
Act. In its response to Mr. Rushforth's 
inquiry, the CEA advanced the position 
that the Council is not an "agency" for 
purposes of FOIA and is thus not required 
to comply with the Act. Appellant thereup­
on brought suit in the United States Dis­
trict Court for the District of Columbia, 
seeking "declaratory, mandatory, and in­
junctive relief from CEA's total failure to 
comply with either the Government in the 
Sunshine Act .. . or with [FOIA]." Com­
plaint at 1, reprinted in Joint Appendix at 
6, 6. Specifically, appellant asked the Dis­
trict Court to declare CEA in violation of 
both statutes, to require CEA to adopt 
regulations implementing both Acts, to en­
join future violations of either_ Act, and to 
"issue such other and further relief as may 
be appropriate." Complaint at 7-8, Joint 
Appendix at 12-13. Appellant moved for 
summary judgment; CEA moved for dis­
missal or, alternatively, for summary judg­
ment. 

After the cross-motions for summary 
judgment were filed, Mr. Rushforth sub­
mitted to CEA a second FOIA request. He 

I. An FOIA request not answered within 10 
working days may-be treated as denied. See 5 
U.S.C. §§ 552(a)(6)(A)(i), 552(a)(6)(C). 

2. Several of the requested documents had, inde­
pendently of appellant 's FOIA request and this 
litigation, been made public by the Council and 
had already been made available to appellant's 
counsel. 

administrative channels, the Council again 
maintained that its records were not agen­
cy records subject to FOIA; while turning 
over voluntarily certain materials to appel­
Jant,2 the CEA withheld some of the re­
quested documents. 

(1, 2] Defendants moved to dismiss the 
supplemental complaint or, alternatively, 
for summary judgment. The District 
Court in due course entered an order and 
memorandum opinion dismissing appel­
lant's FOIA claim and granting summary 
judgment in favor of CEA on the Govern­
ment in the Sunshine Act claim. With re­
gard to the FOIA claim, the court held, 
first, that !!laintiff Jacked standing. In the 
court's view, Mr. Rushforth had not in the 
first instance requested a disclosure of ex­
isting documents, and the court lacked au­
thority under FOIA to order the CEA to 
adopt and then release implementing regu­
lations. The court went on to hold, more­
over, that even if plaintiff had standing in 
light of his second FOIA request, CEA 
would be entitled to summary judgment 
inasmuch as the Council is not an "agency" 
within the meaning of FOIA. As to the 
Sunshine Act claim, the court held that the 
Act did not apply to CEA inasmuch as the 
Council is not a collegial body.3 This ap­
peal followed. 

3. Mr. Rushforth clearly had standing as to the 
Sunshine Act action. See 5 U.S.C. § 552b(g) 
("Any person may bring a proceeding in the 
United States District Court for the District of 
Columbia to require an agency to promulgate 
such regulations within the time period speci­
fied herein."). With regard to the FOIA action, 
it is undisputed that appellant, in his second 
request , did ask for existing documents. Stand-
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II 
[3] The first issue before us is whether 

the CEA is an "agency" within the mean­
ing of FOIA. The operative statutory pro­
vision sets forth the following definition of 
that term: "For purposes of this section, 
the term agency . . . includes any executive 
department, military department, Govern­
ment corporation, Government controlled 
corporation, or other establishment in the 
executive branch of the Government (in­
cluding the Executive Office of the Presi­
dent), or any independent regulatory agen­
cy." 5 U.S.C. § 552(e). Plaintiff's argu­
ment is simple and straightforward: since 
the CEA is an establishment in the Execu­
tive Office of th_e President, it is subject to 
FOIA. But the issue is not so easily re­
solved. As the Supreme Court has made 
clear, " 'Executive Office' does not include 
the Office of the President . . . [, and] 'the 
President's immediate personal staff or un­
its in the Executive Office whose sole func­
tion is to advise and assist the President' 
are not included within the term 'agency' 
under the FOIA." Kissinger v. Reporters 
Committee for Freedom of the Press, 445 
U.S. 136, 156, 100 S.Ct. 960, 971, 63 L.Ed.2d 
267 (1980) (quoting H.R.Rep. No. 1380, 93d 
Cong., 2d Sess. 8 (1974)). 

While not all units within the Executive 
Office of the President are 'subject to 
FOIA, appellant seeks to buttress his posi­
tion by repairing to the legislative history, 
specifically the House Report on the 1974 
amendments to FOIA. That Report states 
that the definition of "agency" was being 
expanded from that which previously ob­
tained.4 The Report further states that 
"[t]he term 'establishment in the Executive 
Office of the President,' as used in this 
amendment, means such functional entities 
as . . . the Council of Economic Advis-

ing does, of course, lie as a .general matter 
where a request is submitted under FOIA for 
existing documents, as opposed to a request that 
the agency create materials which did not previ ­
ously exist. 

4. The House Report states that "the definition of 
'agency' has been expanded to include those 
entities which may not be considered agencies 
under section 551(1) of title 5, U.S.Col:le, but 

ers .. . . " H.R.Rep. No. 876, 93d Cong., 2d 
Sess. 8 (1974), U.S.Code Cong. & Admin. 
News 1974, 6267, 6274. It is thus clear, as 
appellant argues, that the House version of 
the 197 4 amendments contemplated that 
the CEA would be subject to FOIA. 

But the House report does not stand 
alone. The subsequent Conference Report 
directly undercuts the House Report's oth­
erwise clear expression; while· observing 
that "[t]he conference substitute follows 
the House bill," the Report goes on to say: 
"[W]ith respect to the meaning of the term 
'Executive Office of the President' the con­
ferees intend the result reached in Soucie 
v. David, 448 F.2d 1067 (C.A.D.C.1971). 
The term is not to be interpreted as includ­
ing the President's immediate personal 
staff or units in the Executive Office 
whose sole functiort is to advise and assist 
the President." H.R.Rep. No. 1380, 93d 
Cong., 2d Sess. 14-15 (1974); see also 
S.Rep. No. 1200, 93d Cong., 2d Sess. 15 
(1974) (identical language), U.S.Code Cong. 
& Admin.News 1974, 6293. Thus, the Con­
ference Report speaks to the precise issue 
of the meaning of the phrase "Executive 
Office of the President" and specifically 
states an intent to follow the result in 
Soucie, namely determining whether the 
sole funcfion of the entity within the Exec­
utive Office is to advise and assist the 
Presiaent. Where, as here, the specific 
mention of the CEA in t)1e House Report 
was dropped and a specific, judicially for­
mulated test was adopted by the Confer­
ence Committee for determining the FOIA 
status of such entities, the House Report is 
entitled to little weight in this respect. 
Manifestly, the Conference elected to em­
brace a test to be substituted for a listing 
of the entities to be included; the outcome 
of the case before us should, accordingly, 

which perform governmental functions and 
control information of interest to the public." 
H.R.REP. No. 876, 93d Cong., 2d Sess. 8 (1974), 
U.S.Code Cong. & Admin.News 1974, 6274. 
Now included were "Government corporations, 
Government controlled corporations [and] oth­
er establishments within the executive branch, 
such as the U.S. Postal Service." Id. 

I 
s, 

0 
a· 
p 
ir 
Jr 

C< 

tl 
g 
f 1 
ti 
0 
\\ 
0 1 

H 
ec 
cl 
is 
C 
ly 
0 1 

vi 
at 
r f 

a 1 

at 
01 

fa 
th 
0\ 

sr 
er 
ci1 
fu 
id< 
th 
st. 
ra 
nc 
ni~ 
fa 
re 
th 
in 
th 
de. 
§ 



2d 
1in. 
as 
of 

1at 

nd 
>rt 
:h-
1g 
VS 

y: 
m 
1-

.e 
). 
I-
.1 
~ 

t 
I 

.~ 

I 
I 
1 

RUSHFORTH v. COUNCIL OF ECONOMIC ADVISORS 1041 
Cite as 762 F.2d 1038 (1985) 

turn on an examination of Soucie and the beyond advice and assistance. In a word, 
sole-function test enunciated in that case. OST could take direct action and thus was 

In Soucie, the issue was whether the 
Office of Science and Technology ("OST"), 
an entity in the Executive Office of the 
President, was an agency within the mean­
ing of FOIA. Concluding that OST was 
indeed a FOIA-covered agency, the Soucie 
court began by observing OST's genesis as 
the creature · of an Executive Branch reor­
ganization plan. That plan transferred the 
functions of the National Science Founda­
tion ("NSF" or "the Foundation") to the 
OST, an "administrative unit outside the 
White House, but in the Executive Office 
of the President on roughly the same basis 
as . . . the Council of Economic Advis­
ers .... " Soucie, supra, 448 F.2d at 107 4 . 
However, while this reorganization result­
ed in an administrative unit located, hierar­
chically, in the same position as CEA, there 
is no indication that the functional roles of 
CEA and OST were the same; and, critical­
ly, it was the functional role of the agency 
on which Soucie turned. 

In Soucie, the court concluded that "[b]y 
virtue of its independent function of evalu­
ating federal programs, the OST must be 
regarded as an agency subject to the APA 
and the Freedom of Information Act." Id. 
at 1075. The court reached this conclusion 
only after expressly taking into account the 
fact that OST had assumed the functions of 
the National Science Foundation; more­
over, the court observed that OST was 
specifically authorized to evaluate the sci­
entific research programs of federal agen­
cies. The court stated: "If the OST's sole 
function were to advise and assist the Pres­
ident, that might be taken as an indication 
that the OST is part of the President's 
staff and not a separate agency." It was, 
rather, the existence of the NSF functions, 
now vested in OST pursuant to the reorga­
nization, that turned the tide. Those func­
tions included the initiation and support of 
research, awarding scholarships, fostering 
the interchange of information and evaluat­
ing the status of the sciences in correlating 
the research and education programs un­
dertaken by the Foundation. See 42 U.S.C. 
§ 1482 (1982). Those functions clearly go 

deemed to be an administrative agency. 
As we will discuss infra, the activities of 
the GEA and OST differ to the point that 
the status of CEA is not controlled by 
Soucie; but at the same time, the test 
formulated by Soucie is plainly the stan­
dard to be applied to determine the Coun­
cil's status. 

The second case from which appellant 
seeks to draw support is Pacific Legal 
Foundation v. Council on Environmen­
tal Quality, 636 F.2d 1259 (D.C.Cir.1980). 
There, the Council on Environmental Quali­
ty ("CEQ") was held to be an agency for 
FOIA and Sunshine Act purposes. Since 
the statutes organizing CEA and CEQ are, 
for all practical purposes, identical, com­
pare 15 U.S.C. § 1023 (1982) with 42 U.S.C. 
§§ 4342-45 (1982), appellant argues that 
Pacific Legal Foundation 's conclusion 
must carry over and apply to the CEA. 
However, while the statutes are the same, 
the functions performed by the two entities 
differ markedly. The court in Pacific Le­
gal Foundation specifically observed that 
CEQ's functions had been expanded by sev­
eral executive orders, that CEQ coordinat­
ed federal environmental regulatory pro­
grams, issued guidelines for preparing en-

1vironmental impact statements, and pro-
mulgated regulations for implementing the 
procedural provisions of the National Envi­
ronmental Policy Act, Pub.L. No. 91-190, 
83 Stat. 852 (1970). Pacific Legal Founda­
tion, supra, 636 F.2d at 1262. Further­
more, in that litigation the CEQ actually 
admitted that it was an agency; it contend­
ed more narrowly that it was not an agency 
at those times when it was advising the 
President and that the Sunshine Act did not 
apply to its advisory function. This court 
rejected the CEQ's proffered on again-off 
again definition and held that " '[ o ]nee an 
entity is found to be an agency, this deter­
mination will not vary according to its spe­
cific function in each individual case.'" Id. 
at 1264 (quoting Ryan _ 11. Dept. of Justice, 
617 F.2d 781, 788 (D.C.Cir.1980)). 
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Pacific Legal Foundation 's conclu­
sion-that CEQ is an agency-simply does 
not, on analysis, carry over to the case at 
hand. The expanded duties of the CEQ 
clearly took that body out of the realm of 
entities the sole function of which is to 
advise and assist the President. CEA's 
duties, in contrast, have not similarly been 
expanded. CEA simply has no independent 

5. Noting the near identity of the statutes creat­
ing CEO and CEA, appellant mounts a policy 
argument that the President should not be al­
lowed to take an entity out, of, or place an entity 
in, FOIA agency status by the mere expedient of 
adding or eliminating duties.. This argument is 
unavailing. Congress' intent would appear to 
have been to require entities having authority 
and the ability to act, but not those whose sole 
function was to render advice and assistance to 
the President, to be subject to FOIA. If the 
President adds duties to an entity which bring it 
outside the sole-function test, Congress would 
want the entity to be covered. There is no 
reason why any other entity with a similarly 
worded organic statute should be dragged along 
with it. 

6. § 1023. Council of Economic Advisers 
(a) Creation; composition; qualifications; se­
lection of chairman and vice chairman 

There is created in the Executive Office of 
the President a Council of Economic Advisers 
(hereinafter called the "Council"). The Coun­
cil shall be composed of three members who 
shall be appointed by the President by and 
with the advice and ,consent of the Senate, 
and each of whom shall be a person who, as a 
result of his training, experience, and attain­
ments, is exceptionally qualified to analyze 
and interpret economic developments, to ap­
praise programs and activities of the Govern­
ment in the light of the policy declared in 
section 1021 of this title, and to formulate and 
recommend national economic policy to pro­
mote full employment, production, and pur­
chasing power under free competitive enter­
prise. The President shall designate one of 
the members of the Council as chairman and 
one as vice chairman, who shall act as chair­
man in the absence of the chairman. 
(b) Employment of specialists, experts, and 
other personnel 

The Council is authorized to employ, and 
fix the compensation of, such specialists and 
other experts as may be necessary for the 
carrying out of its functions under this chap­
ter, without regard to the civil-service laws, 
and is authorized, subject to the civil-service 
laws, to employ such other officers and em­
ployees as may be necessary for carrying out 
its functions under this chapter, and fix their 

authority such as that enjoyed either by 
CEQ or OST.5 

[4] Our task, then, is to apply Soucie 's 
sole-function test to the role of CEA. Do­
ing so leads ineluctably to the conclusion 
that its ·sole function is to advise and assist 
the President. Each one of the CEA's enu­
merated ·statutory duties is directed at pro­
viding such advice and assistance to the 
President.6 While appellant_ emphasizes 

compensation in accordance with chapter 51 
and subchapter III of chapter 53 of title 5. 
(c) Duties 

It shall be the duty and function of the 
Council-

(!) to assist and advise the President in the 
preparation of the Economic Report; 

(2) to gather timely and authoritative infor­
mation concerning economic developments 
and economic trends, both current and pro­
spective, to analyze and interpret such· infor­
mation in the light of the policy declared in 
section 1021 of this title for the purpose of 
determining whether such developments and 
trends are interfering, or are likely to inter­
fere, with the achievement of such policy, and 
to compile and submit to the President studies 
relating to such developments and trends; 

(3) to appraise the various programs and 
activities of the Federal Government in the 
light of the policy declared in section 1021 of 
this title for the purpose of determining the 
extent to which they are contributing, and_ the 
extent to which they are not contributing, to 
the achievement of such policy, and to make 
recommendations to the President with re­
spect thereto; 

(4) to develop and recommend to the Presi­
dent national economic policies to foster and 
promote free competitive enterprise including 
small and larger business, to avoid economic 
fluctuations or to diminish the effects thereof, 
and to maintain full employment, production, 
and purchasing power; 

(5) to make and furnish such studies, re­
ports thereon, and recommendations with re­
spect to matters of Federal economic policy 
and legislation as the President may request. 
(d) Annual report 

The Council shall make an annual report to 
the President in December of each year. 
(e) Consultation with other groups and agen­
cies; utilization of Governmental services and 
private research agencies 

In exercising its powers, functions and 
duties under this chapter-

( I) the Council may constitute such adviso­
ry committees and may consult with such 
representatives of industry, agriculture, labor, 
consumers, State and local government, and 
other groups, as it deems advisable, and shall 
consult with the board or boards established 
under section 1022f of th is title; 
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that in each instance the language "to the 
President" appears as part of a conjunc­
tion, that fact does not affect the conclu­
sion fairly to be drawn. For example, the 
CEA is directed to appraise federal pro­
grams relative to a particular statutory 
policy and make recommendations to the 
President in that regard. 15 U.S.C. 
§ 1023(c)(3). The duty to appraise is direct­
ly connected to the Council's duty to make 
recommendations. CEA has no regulatory 
power under the statute. It cannot fund 
projects based on the appraisal, as OST 
mignt, nor can it issue regulations for pro­
cedures based on the appraisals , as CEQ 
might. 

[5] We can discern no basis in the stat­
ute for concluding that CEA has any func­
tion save that of advising and assisting the 
President. Nor has any evidence been 
brought forward to show that some other 
function in fact exists. The various acts of 
CEA members, as enumerated by appel­
lant, do not evidence any independent au­
thority or power; 7 in consequence, we 
agree with Judge Oberdorfer's conclusion 
that CEA should not be considered an 
agency for purposes of the FOIA. 

III 
Inasmuch .as the Council of Economic 

Advisers is not an agency for FOIA pur­
poses, it follows of necessity that the CEA 
is, under the terms of the Sunshine Act, 
not subject to that statute either. The 
reason is that the Sunshine Act expressly 
incorporates the FOIA definition of agency. 
See 5 U.S.C. § 552b(a}(l) ("the term 'agen-

(2) the Council shall, to the fullest extent 
possible, utilize the services, facilities, and 
information (including statistical informa­
tion) of other Government agencies as well as 
of private research agencies, in order that 
duplication of effort and expense may be 
avoided. 
In its work under this chapter and the Full 
Employment and Balanced Growth Act of 
1978 [IS U.S.C. §§ 3101 et seq. (1982)] the 
Council is authorized and directed to seek and 
obtain the cooperation of the various execu­
tive and independent agencies in the develop­
ment of specialized studies essential to its 
responsibilities. 
(f) Appropriations 

cy' means any agency as defined in section 
552(e) . . . "). Furthermore, even if CEA 
were an agency within the meaning of 
FOIA, the Council would still not fall with­
in the scope of the Sunshin~ Act. The 
pertinent definition, set forth in section 
552b, continues as follows: An agency for 
purposes of section 552b is one "headed by 
a collegial body composed of two or more 
individual members, a majority of whom 
are appointed to such positions by the Pres­
ident with the advice and consent of the 
Senate . .. . " Id. The. District Court held 
that CEA is not a collegial body. If that 
conclusion is correct, CEA is not subject to 
the Act. 

First, the District Court determined, 
based on the declaration of then-CEA 
Chairman Martin Feldstein, that the CEA 
does not in fact operate collegially. That 
declaration is unrebutted; hence, to the 
extent that the question is one of fact, the 
Feldstein declaration would be fully ade­
quate to support the court's grant of sum­
mary judgment in favor of the Council. 
However, if the CEA is legally constituted 
as a collegial body, its actual mode of oper­
ation might weigh less heavily in our analy­
sis. 

By its terms, the organic statute creating 
the CEA appears to envision a collegial 
group. After all, the statute creates a 
"Council" of advisers. The Council con­
sists of three members confirmed by the 
Senate, with one member later being desig­
nated by the President as chairman. This 
structure might reasonably be construed to 
suggest roughly co-equal status among the 

To enable the Council to exercise its pow­
. ers, functions, and duties under this chapter, 
there are authorized to be appropriated such 
sums as may be necessary. 

15 U.S.C. § 1023 (1982). 

7. Appellant argues that the fact that the mem­
bers of CEA are appointed with the advice and 
consent of the Senate and are required to testify 
before the Congress should carry important 
weight. Neither the nature of the appointment 
nor the accompanying duty to testify before 
Congress, however, speaks to the function of the 
CEA; it is, at bottom, its function that deter­
mines an entity's status for FOIA purposes. 
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three members. The statute also speaks of 
various activities of the "Council" and does 
little or nothing to separate out the chair­
man.8 

The CEA was reorganized in 1953, and 
administration of the Council was central­
ized in the chairman. See Reorganization 
Plan No. 9 of 1953, 18 Fed.Reg. 4543, 67 
Stat. 644 (1953). However, it is not clear 
that the plan negated any collegiality that 
might otherwise be reflected by the stat­
ute. The increased responsibility enunciat­
ed in the 1953 Reorganization Plan spoke 
primarily to management of the Council's 
staff. The duty to report to the President 
was also vested in the chairman, rather 
than the Council. Appellant argues from 
all this that the fact that the chairman is to 
report on the activities of the Council 
indicates that the entity's action is joint and 
collegial. We are unpersuaded. Any head 
of a multi-member entity could, of course, 
be instructed to report on the activities of 
his or her agency. Such an instruction 
simply does not translate into a require­
ment that he or she run the agency collegi­
ally. 

[6] While there is language in the stat­
ute (that may or may not be weakened by 
the Reorganization Plan) evoking notions 
of collegiality, we can discern no require­
ment in the statute that the CEA must be 
so run. Absent such a requirement, and 
given the unrefuted factual averment that 
the Council is not and has not been run 
collegially, we conclude that the CEA is not 
a collegial group subject to the Sunshine 
Act. 

Appellant argues that this conclusion 
would be contrary to Pacific Legal Foun­
dation, supra, but his argument rests, at 
bottom, on the near identity of the statutes 
creating CEA and CEQ. Since the two 
entities have in time evolved differently in 
their functions and would appear in actual 
practice to operate quite differently, see 
Pacific Legal Foundation, supra, 636 
F.2d at 1265-66 (indicating that at least 
some CEQ business requires an affirmative 

8. See supra note 6. 

vote of two members), the status of those 
two entities under the Sunshine Act simply 
need not be the same. 

IV 
The judgment of the District Court as to 

both the FOIA and Sunshine Act claims is, 
for the foregoing reasons, 

Affirmed. 

CALIFORNIA HUMAN DEVELOP­
MENT CORPORATION, et 

al., Appellants, 

v. 

William E. BROCK, Secretary, 
Department of Labor. 

No. 84-5321. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Dec. 11, 1984. 

Decided May 28, 1985. 

Suit was brought challenging Depart­
ment of Labor's method of allocating funds 
under Job Training Partnership Act among 
the states to support program servicing 
migrant and seasonal farm workers. The 
United States District Court for the Dis­
trict of Columbia, Harold H. Greene, J., 
granted summary judgment in favor of the 
Department, and appeal was taken. The 
Court of Appeals, Bazelon, Senior Circuit 
Judge, held that Department of Labor's 
formula for allocating funds under the Job 
Training Partnership Act. which was based 
on 1980 Census occupational data rather 
than social security data, conformed to the 
relevant statutes and to the agency's own 
regulations and therefore was valid. 
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PACIFIC LEGAL FOUND. v. COUNCIL ON ENVIRO . 1259 
Cite as 636 F.2d 1259 (1980) 

prove to be necessary, must be made on the solidated on appeal from the United States 
basis of a record more fully developed than District Court for the District of Columbia, 
the one presently available to us. More- Thomas A. Flannery, J., the Court of Ap­
over, EPA should be allowed an opportunity peals, Friedman, Chief Judge, sitting by 
to consult with other agencies that may be designation, held that: (1) Council was 
~ffected by a _decision. on this importa~t "agency" for purposes of Government in 
ISsue before bemg reqmred to take a pos1- the Sunshine Act and did not cease to be 
tion. Remand to the District Court will ' "agency" for such purposes while function-
allow these consultations to take place and ing in capacity as advisor to president; (2) 
the court's decision will be informed by the . . f tat t · · th t t m view o s u ory prov1s10ns a mee -
government's considered position on the 
matter. ings may be closed only on individual and 

III. 
Although we agree with • the District 

Court's decision insofar as it rejected the 
Companies' challenges to the modified set­
tlement agreement, we conclude that these 
cases must be remanded to the District 
Court for consideration of the question 
whether the modified settlement agreement 
impermissibly infringes on the discretion 
Congress committed to the Administrator 
to make certain decisions under the statute. 

Affirmed and remanded. 

PACIFIC LEGAL FOUNDATION, 
Petitioner, 

v. 

The COUNCIL ON ENVIRONMENTAL 
QUALITY, Respondent. 

PACIFIC LEGAL FOUNDATION, 
Appellant, 

v. 

The COUNCIL ON ENVIRONMENT AL 
QUALITY et al., Appellees. 

Nos. 79-1689, 79-1846. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued June 13, 1980. 

Decided Oct. 27, 1980. 

On petition for review of an order of 
the Council on Environmental Quality, con-

particularized basis and in view of broad 
sweep of general requirement of open 
meetings, and of statutory provisions im­
posing numerous requirements to be ob­
served when meeting is closed, agency could 
not by regulation exempt entire category of 
its business from open-meeting require­
ments; (3) where agency could perhaps 
avoid possible constitutional problems under 
Government in the Sunshine Act by closing 
certain meetings, court in answering agen­
cy's contention that it could by regulation 
exempt from open-meeting requirement an 
entire category of its business would apply 
rule that federal courts will not anticipate 
question of constitutional law in advance of 
necessity of deciding it; and (4) in view of 
statutory test of "meeting" for purposes of 
Government in the Sunshine Act, Council 
could not by regulations limit open meet­
ings to those where affirmative vote of two 
members is required by statute, regulation, 
executive order or internal council proce­
dures. 

Regulations set aside in part; District 
Court judgment vacated and case remanded 
with instructions to dismiss complaint. 

l. Statutes e:::,216 

Remarks of single legislator, even spon­
sor, are not controlling in analyzing legisla­
tive history. 5 U.S.C.A. §§ 551, 551(1), 
552(e). 

2. Health and Environment e:::,25.5(9) 

Council on Environmental Quality was 
"agency" for purposes of Freedom of Infor-
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mation Act and for purposes of Government 
in the Sunshine Act, did not cease to be 
"agency" while functioning in capacity as 
advisor to president. 5 U.S.C.A. §§ 551, 
551(1), 552(e), 552b; National Environmen­
tal Policy Act of 1969, §§ 202- 209, 42 U.S. 
C.A. §§ 4342--4347; Environmental Quality 
Improvement Act of 1970, §§ 202- 205, 42 
U.S.C.A. §§ 4371-4374. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

3. Administrative Law and Procedure 
®=124 

In view of Government in the Sunshine 
Act provisions that meetings may be closed 
only on individual and particularized basis 
and in view of broad sweep of general 
requirement of open meetings, and of provi­
sions of Act imposing numerous require­
ments to be observed when meeting is 
closed, agency could not by regulation ex­
empt entire category of its business from 
open-meeting requirements. 5 U.S.C.A. 
§§ 552, 552(e), 552b, 552b(a)(l, 2), (b- g), 
(d)(l), (e)(l), (h)(l); U.S.C.A.Const. Art. 2, 
§ 2, cl. 1. 

4. Constitutional Law ®=46(1) 
Where agency could perhaps avoid pos­

sible constitutional problems under Govern­
ment in the Sunshine Act by closing certain 
meetings, court in answering agency's con­
tention that it could by regulation exempt 
from open-meeting requirement an entire 
category of its business would apply rule 
that federal courts will not anticipate ques­
tion of constitutional law in advance of 
necessity of deciding it. 5 U.S.C.A. 
§§ 552(b), 552b(a)(l, 2). 

5. Health and Environment ®=25.5(9) 
In view of statutory test of "meeting" 

for purposes of Government in the Sunshine 
Act, Council on Environmental Quality 
could not by regulations limit open meet­
ings to those where affirmative vote of two 
members is required by statute, regulation, 
executive order or internal council proce­
dures. 5 U.S.C.A. &~ 551, 551(1), 552(e), 
552b, 552b(b ). 

• Sitting by designation pursuant to 28 U.S.C. 
§ 293(a). 

6. Administrative Law and Procedure 
®=124 

Government in the Sunshine Act does 
not require agency to hold meetings in or­
der to function, but where deliberations and 
discussions among agency members in fact 
determine or result in joint conduct or dis­
position of official agency business they are 
"meetings" to which open-meeting rule ap­
plies, no matter how agency may character­
ize them for its own internal purposes. 5 
U.S.C.A. §§ 551, 551(1), 552(e), 552b, 
552b(b). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

Petition for Review of an Order of the 
Council on Environmental Quality Consoli­
dated with Appeal from the District Court 
for the District of Columbia. (D.C. Civil 
Action No. 79- 116). 

Sam Kazman, Washington, D. C., with 
whom Ronald A. Zumbrun, Sacramento, 
Cal. and Raymond M. Momboisse, Wash­
ington, D. C., were on brief, for petitioner­
appellant. 

Frank A. Rosenfeld, Atty., Dept. of Jus­
tice, Washington, D. C., with whom Alice 
Daniel, Asst . Atty. Gen., Charles F. C. Ruff, 
U. S. Atty., Leonard Schaitman and Joseph 
B. Scott, Attys., Dept. of Justice, Wash­
ington, D. C., were on brief, for respondent­
appellee and appellees. 

Lawton Chiles, Washington, D. C., filed 
an amicus curiae brief pro se. 

Before McGOWAN and EDWARDS, Cir­
cuit Judges, and DANIEL M. FRIED­
MAN,* Chief Judge, United States Court of 
Claims. 

Opinion for the Court filed by Chief 
Judge FRIEDMAN, United States Court of 
Claims. 

FRIEDMAN, Chief Judge: 

These consolidated cases challenge regu­
lations of the Council on Environmenta'. 
Quality (Council) that make the Govern-
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ment in the Sunshine Act (Sunshine Act), 5 ness . . . . " 5 U.S.C. § 552b(a)(2). It 
U.S.C. § 552b, inapplicable to two types of defines "agency" as any agency as defined 
Council action : (1) advising the President in the Freedom of Information Act, 5 
and (2) other actions on which the Council is U.S.C. § 552(e}, that is "headed by a collegi­
not required to take a formal vote. No. al body composed of two or more individual 
79- 1689 is a petition to review the portion members, a majority of whom are appoint­
of the Council's Sunshine Act regulations ed to such position by the President with 
that thus limit the applicability of the Act. the advice and consent of the Senate, and 
No. 79- 1846 is an appeal from a decision of any subdivision thereof authorized to act on 
the United States District Court for the behalf of the agency." 5 U.S.C. 
District of Columbia dismissing a complaint § 552b(aXl}. 
charging that the Council's practices prior The Act contains ten exceptions to the 
to adopting those regulations violated the open-meeting requirement of section 
Sunshine Act.1 552b(b). 5 U.S.C. § 552b(c). Those excep-

We hold in No. 79- 1689 that the Council's tions, based upon the subject matter to be 
regulations are invalid insofar as they limit considered, permit but do not require an 
the applicability of the Sunshine Act in agency to close a meeting. Many of the 
those two respects, and we therefore set exceptions closely parallel and ,·are based 
aside those portions of the regulations. In upon the exceptions from disclosure in the 
light of that ruling, we find it unnecessary Freedom of Information Act, 5 U.S.C. 
to decide the merits of No. 79- 1846. § 552(b). H.R.Rep.No.94- 880, Part II, 94th 

I. 

A. The Government in the Sunshine Act 

The Sunshine Act, enacted in 1976, Pub. 
L.No. 94-409 (90 Stat. 1241), generally re­
quires that meetings of government agen­
cies be public. The Act reflects the policy, 
as stated in its Declaration of Policy, that 
"the public is entitled to the fullest practi­
cable information regarding the decision­
making processes of the Federal Govern­
ment." Pub.L.No. 94-409, § 2. To accom­
plish this objective, the Act directs that 
"every portion of every meeting" of a mul­
ti-member agency must "be open to public 
observation." 5 U.S.C. § 552b(b). It also 
requires that in most cases the time, place, 
and subject of meetings be announced at 
least one week before the meeting. 5 
U.S.C. § 552b(e)(l). 

The Act defines "meeting" as "the delib­
erations of at least the number of individual 
agency members required to take action on 
behalf of the agency where such delibera­
tions determine or result in the joint con­
duct or disposition of official agency bus;-

1. The complaint also charged that the Council 
had conducted its business without a quorum, 
in violation of a "common law quorum rule." 

Cong., 2d Sess. 15 (1976), reprinted in [1976] 
U.S.Code, Cong. & Ad.News pp. 2212, 2224. 
An agency is required to take a formal vote 
to close a meeting. 5 U.S.C. § 552b(d). If 
the meeting is closed, then the agency must 
make a recording, transcript, or minutes of 
the meeting from which the nonexempted 
portions of the meeting can be excerpted 
and made public. 5 U.S.C. § 552b(f). 

Subsection (g) requires each agency sub­
ject to the Act to promulgate regulations to 
"implement" the foregoing requirements. 

The Act gives this court jurisdiction to 
review those regulations, set aside those not 
in conformity with the Act, and require 
agencies to publish regulations in accord 
with the Act's requirements. 5 U.S.C. 
§ 552b(g). Additionally, the district courts 
are given jurisdiction to enforce agency 
compliance with the Act. 5 U.S.C. 
§ 552b(hXl). 

B. The Council on Environmental Quali­
ty 

The Council , a unit within the Executive 
Office of the President, consists of three 
members appointed by the President with 

Plaintiff, however, has not pursued that issue 
on the appeal. which is limited to the issues 
under the Sunshine Act. 
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Senate approval, one of whom he desig­
nates as chairman. 42 U.S.C. § 4342. The 
Council was created by Title II of the Na­
tional Environmental Policy Act (NEPA), 
42 U.S.C. §§ 4342-47, enacted in 1969. Pur­
suant to the Environmental Quality Im­
provement Act, 42 U.S.C. §§ 4371- 74, the 
Chairman also serves as Director of the 
Office of Environmental Quality. 

NEPA directs the Council to assist and 
advise the President in preparing the Presi­
dent's annual Environmental Quality Re­
port, to prepare and submit to the President 
studies regarding environmental conditions 
and trends, to review and appraise federal 
programs that affect the environment and 
to make recommendations to the President 
thereon, and to recommend national envi­
ronmental policies to the President. NEPA 
also directs the Council generally to conduct 
environmental research and to monitor en­
vironmental trends. 42 U.S.C. § 4344. 

Several executive orders have expanded 
the Council's functions by assigning it re­
sponsibilities for overseeing activities of 
federal agencies. Executive Order No. 
11514 (March 5, 1970) directs the Council to 
coordinate federal programs related to envi­
ronmental quality and to issue guidelines to 
federal agencies for the preparation of en­
vironmental impact statements. Section 
3(f), (h), 3 C.F.R. 902, 904 (1966---1970 compi­
lation). Executive Order No. 11991 (May 
24, 1977) amplifies this authority by direct­
ing the Council to issue regulations to fed­
eral agencies for implementing all of the 
procedural provisions of NEPA. Section 1, 
3 C.F.R. 123, 124 (1978). Under Executive 
Order No. 11735 (August 3, 1973), the Coun­
cil publishes and periodically revises the na­
tional contingency plan for the removal of 
oil and hazardous substances from naviga­
ble waters. Section 4, 3 C.F.R. 793, 795 
(1971- 1975 compilation). 

C. This Litigation and the Council's 
Regulations 

In January 1979, Pacific Legal Found­
tion (Pacific), a nonprofit, tax-exempt pub-

2. The Council promulgated its original Sun­
shine regulations in April 1977. See 42 Fed. 
Reg. 20818 (1977). 

lie interest organization, filed a suit in the 
district court against the Council, its mem­
bers and its general counsel, seeking declar­
atory and injunctive relief. The complaint 
alleged that since June 8, 1977 the Council 
had not complied with the Sunshine Act 
and the Council's implementing regulations 
because it had acted in proceedings that 
constituted "meetings" under the Act but 
had neither made the meetings public nor 
closed the meetings in accordance with the 
statutory requirements for such action. 

In June 1979, the district court granted 
the defendants' motion for summary judg­
ment and dismissed the suit. Based upon 
the "sparse legislative history relevant to 
this issue," the court concluded that "the 
formulation and presentation of advice to 
the President on environmental matters, 
which is the CEQ's primary responsibility, is 
[not] 'official agency business' subject to 
the requirements of the Act." 13 E.R.C. 
1273, 1276 (D.D.C.1979). The appeal in No. 
79- 1846 is from that dismissal of the com­
plaint. 

The day before the district court dis­
missed Pacific's suit, the Council adopted 
the amended Sunshine regulations that Pa­
cific challenges in 79- 1689.2 As noted, the 
Act defines "meeting" as the "delibera­
tions" of agency members that "determine 
or result in the joint conduct or disposition 
of official agency business." 5 U.S.C. 
§ 552b(a)(2). The amended regulations 
define "official agency business" as "official 
collegial Council business," 40 C.F.R. 
§ 1517.2(b), which is in turn defined as "any 
Council action which by statute, regulation, 
Executive Order, or internal Council proce­
dures requires an affirmative vote of at 
least two Council members in order to be 
taken on behalf of the Council." 40 C.F.R. 
§ 1517.2(c). 

The regulations further provide that offi­
cial agency business includes "the adoption 
of regulations" but does not include "advice 
to the President [or] actions taken by the 
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Chairman acting as Director of the Office 
of Environmental Quality under the Envi­
ronmental Quality Improvement Act of 
1970." Id. In addition, the regulations 
state that the term "'[m]eeting' shall not 
be construed to prevent Council members 
from considering Council business that is 
circulated to them individually in writing." 
40 C.F.R. § 1517.2(b). 

II. 

No. 79- 1689 

A. The Council recognizes that it is an 
"agency" under the Act. Indeed, it could 
hardly do otherwise in view of the statutory 
definition of that term. The Act incorpo­
rates by reference the definition of "agen­
cy" in the Freedom of Information Act, 5 
U.S.C. § 552(e). Under that definition, 
agency includes "any . . . establishment in 
the executive branch of the Government 
(including the Executive Office of the Pres­
ident)." The Council is a part of the Execu­
tive Office. 

The situation before us here is similar to 
that in Soucie v. David, 145 U.S.App.D.C. 
144, 448 F.2d 1067 (1971). That was a Free­
dom of Information Act case in which we 
held that the Office of Science and Technol­
ogy, which also was in the Executive Office 
of the President, was an "agency" under 
that Act. We noted that the Office of 
Science and Technology not only advised 
the President, but, like the Council, was also 
independently authorized to evaluate feder­
al programs. The Conference Committee's 
Report on the 1974 Amendments to the 
Freedom of Information Act stated: "With 
respect to the meaning of the term 'Execu­
tive Office of the President' the conferees 
intend the result reached in Soucie v. David 

" H.R.Rep.No.93- 1380, S.Rep.No.93-
1200 (conference reports), 93d Cong., 2d 
Sess. 14 (1974), reprinted in [1974] U.S.Code, 
Cong. & Ad.News pp. 6285, 6293; see also 
S.Rep.No.93-854, 93d Cong., 2d Sess. 33 
(1974). 

3. See H.R.Rep.No. 91-378, 91st Cong., 1st Sess. 
9 (1969), reprinted in [1969] U.S.Code, Cong. & 

The Council's recognition that it is an 
agency under the Sunshine Act is further 
shown by the implementing regulations it 
adopted under that Act, which refer to the 
Act as the authority for the regulations. 40 
C.F.R. Part 1517 (heading). The Council's 
preface to its original regulations stated 
that "the Sunshine Act . . . requires the 
Council to open its meetings to public obser­
vation unless the Counc"il decides to close its 
meeting pursuant to a Sunshine Act exemp­
tion." 42 Fed.Reg. 20818 (1977). Those 
regulations virtually tracked the language 
of the original Sunshine Act, including the 
ten specific exemptions in subsection (c). 
40 C.F.R. § 1517.4. 

Despite its admission that it is an "agen­
cy," the Council relies on two items in the 
legislative history of the Sunshine Act 
which, if given the meaning and signifi­
cance the Council ascribes to them, would 
show that the Council is not an agency 
under the Act. First, the Council relies, as 
did the district court in No. 79- 1846, upon a 
statement of Senator Javits made during 
Senate debate on the bill. Senator Javits 
stated that the bill would not cover agen­
cies whose essential function is to "make 
policy," which "would include the National 
Security Council and the Council of Eco­
nomic Advisers." 121 Cong.Rec. 35324 col. 
1 (1975). The Council claims that since the 
Council on Environmental Quality was 
modeled after the Council of Economic Ad­
visers,3 Senator Javits' interpretation also 
applies to it. 

Senator Javits ' statement, however, dealt 
with the Senate bill, which contained a dif­
ferent definition of agency than the Act 
finally enacted. The Senate bill used the 
definition of agency in the Administrative 
Procedure Act, 5 U.S.C. § 551(1), which is 
"each authority of the Government of the 
United States" (with exceptions not perti­
nent here). The Act, however, adopts the 
definition in the Freedom of Information 
Act, 5 U.S.C. § 552{e), which expressly in-

Ad.News, pp. 2751, 2759 (reporting NEPA). 

I ( 

I 
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eludes any "establishment in the Executive 
Office of the President."4 

[I] Senator Javits was not a sponsor of 
the bill, its floor manager, a member of the 
committee that considered it, or even a 
major supporter or opponent of the bill. 
The "remarks of the single legislator, even 
the sponsor, are not controlling in analyzing 
legislative history." Chrysler Corp. v. 
Brown, 441 U.S. 281, 311, 99 S.Ct. 1705, 
1722, 60 L.Ed.2d 208 (1979). Senator Javits 
made his statement while speaking in sup­
port of his proposed amendment, which 
would have excepted the Federal Reserve 
Board from the Act. His amendment was 
defeated. See 121 Cong.Rec. 35329 (1975). 

Considering all the circumstances, Sena­
tor Javits' statement cannot be viewed as 
reflecting any indication of the views of 
Congress about the applicability of the Act 
to the Council on Environmental Quality. 

The Council also notes that the Senate 
Committee Report on the bill contained a 
list of agencies the committee deemed the 
bill to cover, which did not include the 
Council. The Committee Report ind_i_cates, 
however, that the list was intended to be 
illustrative and advisory rather than defini­
tive. The Committee stated that "[i)n the 
final analysis . .. the wording [of the Act), 
rather than the list, must govern." S.Rep. 
No. 94-354, 94th Cong., 1st Sess. 15 (1975). 
Similarly, the House Committee Report, 
which reprinted the Senate Committee's 
list, cautioned that the list was intended 
only "to indicate the potential coverage of 
the bill." H.R.Rep.No. 94- 880, Part II, 94th 
Cong., 2d Sess. 13 (1976), reprinted in [1976) 
U.S.Code, Cong. & Ad.News, pp. 2212, 2222. 
Indeed, the House Committee rejected a 
provision that would have definitively listed 
the agencies the Act covered. See H.R. 
Rep.No. 94-880, Part I, 94th Cong., 2d Sess. 
35 (1976), reprinted in [1976) U.S.Code, 
Cong. u. Ad.News, pp. 2183, 2208 (additional 
views of Rep. Horton). 

4. Indeed, the House Committee Report on this 
section of the Freedom of Information Act stat­
ed that "[t]he term 'establishment in the Execu­
tive Office of the President' . . . means such 

[2-4] Finally, the Council suggests that 
although it is an agency generally, it does 
not function in that capacity when it advis-
es the President, so that in that role it is 
not subject to the Act. We rejected a simi-
lar argument implicitly in Soucie, supra, 
(the Office of Science and Technology both 
advises the President and performs other 
functions) an~ explicitly in Ryan v. Depart- 6::: 
ment of Justice, 199 U.S.App.D.C. - , 617 
F.2d 781 (1980). 

Ryan was a Freedom of Information Act 
case in which disclosure was sought of re­
sponses by Senators to a questionnaire from / 
the Attorney General regarding their proce- \lJ 
dures for selecting and recommending po­
tential judicial nominees. The court refus-
ed to distinguish between the Attorney 
General in his capacity as an adviser to the 
President on judicial appointments, and in 
his capacity as the head of the Department 
of Justice, which concededly was an agency 
under the Freedom of Information Act. 
We stated that "depending on its nature 
and functions, a particular unit is either an 
agency or it is not. Once a unit is found to 
be an agency, this determination will not 
vary according to its specific function in 
each individual case." 199 U.S.App.D.C. at 
- , 617 F.2d at 788. 

B. The Council's main contention is 
that, even if it is an agency, the open-meet­
ing requirements of the Act were not in­
tended to apply to its primary responsibility 
of advising the President. Although it sug­
gests that giving such advice is not part of 
its official business, the statutory descrip­
tion of its duties (see supra, pp. 1261-
1262) demonstrates that the rendering of 
such advice is one of its principal responsi­
bilities. If this is not part of the "official 
agency business" of the Council, it is diffi­
cult to see what actions could be so describ­
ed. 

As we have previously explain~d, the leg­
islative history does not support the Coun­
cil's view that the Act permits an exception 

functional entities as . . . the Council of Eco­
nomic Advisers." H.R.Rep.No. 93- 876, 93d 
Cong., 2d Sess. 8 (1974), reprinted in [1974) 
U.S.Code, Cong. & Ad.News, pp. 6267, 6274. 
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to the open-meeting requirement for for- occasion here, however, to consider the pro­
mulating and rendering advice to the Presi- priety or basis of such limited closing, since 
dent. As we now show, neither the Ian- the Council has not attempted to do so. We 
guage nor the structure of the Act justifies hold only that insofar as the Council's regu­
the exception. lations exempt from the open-meeting re-

The Act provides that "every portion of quirement meetings involving advice to the 
every meeting of an agency shall be open to President, they are invalid because the Act 
public observation." 5 U.S.C. § 552b(b). does not authorize that action. 
This language is sweeping, unqualified, and The Council contends, however, that if 
mandatory. It does not authorize an agen- the Act is construed to cover its rendition of 
cy to create exceptions for particular cate- advice to the President, such application 
gories or kinds of agency action. would violate the separation of powers and 

Congress recognized that there are agen- impair the President's authority under arti­
cy actions for which general public scrutiny cle II, § 2, cl. 1 of the Constitution to 
may not be appropriate. It noted the need require the opinion of executive branch of­
for "protecting the rights of individuals and ficers . It therefore urges us to construe 
the ability of the Government to carry out the Act as inapplicable to that function in 
its responsibilities." Pub.L.No. 94-409, § 2. accordance with the settled rule that, where 
The means Congress chose to accomplish possible, a statute should be interpreted so 
this objective, however, was to permit an as to avoid constitutional defects. See, e. 
agency to close a particular meeting on an g., International Association of Machinists 
individual basis because of the adverse im- v. Street, 367 U.S. 740, 749- 50, 81 S.Ct. 
pact public proceedings would be likely to 1784, 1789, 6 L.Ed.2d 1141 (1961). 
have upon the rights of individuals and the 
ability of the government to function prop-

. erly. Congress limited these exceptions 
from the open-meeting requirement to "dis­
cussion of several narrowly defined areas." 
H.R.Rep.No. 94-880, Part I, 94th Cong., 2d 
Sess. 2 (1976), reprinted in (1976] U.S.Code, 
Cong. & Ad.News 2183, 2184. 

As we have noted (supra, p. 1261), under 
the Act numerous requirements must be 
observed when a meeting is closed. Among 
others, "(a] separate vote of agency mem­
bers shall be taken with respect to each 
agency meeting a portion or portions of 
which are proposed to be closed to the pub­
lic .... " 5 U.S.C. § 552b(d)(l). 

The congressional insistence that meet­
ings may be closed only on an individual 
and particularized basis, coupled with the 
broad sweep of the general requirement of 
open meetings, is inconsistent with the 
Council's position that by regulation it may 
exempt from the open-rrn:tdng require­
ments an entire category of its business. 

There may be instances in which a partic­
ular meeting at which the Council discusses 
and formulates advice to the President 
should be closed to the public. There is no 

For the reasons previously given, we do 
not think the Sunshine Act properly may be 
construed as inapplicable to the Council in 
its function of advising the President. Fur­
thermore, as noted, the Council has not thus 
far sought to close particular meetings at 
which such advice is to be deliberated, but 
has instead sought totally to exempt such 
meetings from the Act. The constitutional 
issues thus are posed in an abstract context 
that is inappropriate for their adjudication. 
It may be that by closing certain meetings, 
the Council could avoid possible constitu­
tional problems. We apply the settled rule 
that federal courts "will not 'anticipate a 
question of constitutional law in advance of 
the necessity of deciding it.'" Ashwander 
v. TVA, 297 U.S. 288,346, 56 S.Ct. 466,482, 
80 L.Ed. 688 (1936) (Brandeis, J., concur-
ring). 

[5] C. The Council's attempt by regu­
lation to limit open meetings to those where 
an affirmative vote of two members is re­
quired by statute, regulation, executive or­
der, or internal Council procedures, stands 
on no stronger foundation. Much of what 
we have said in discussing the Council 's 
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attempt to create an exception for advice to 
the President is equally applicable here. In 
addition, the statutory definition of "meet­
ing" is inconsistent with the Council's ac­
tion. 

The Act defines "meeting" as the deliber­
ations of at least the number of agency 
members required for agency action (i. e., a 
quorum}, where the deliberations "deter­
mine or result in the joint conduct or dispo­
sition of official agency business." There is 
nothing in this definition that justifies the 
gloss the Council has put upon it to restrict 
it to those meetings where an affirmative 
vote of two members is required to take 
action on behalf of the Council. 

The statutory test is whether the deliber­
ations "determine or result in the joint con­
duct or disposition of official agency busi­
ness." If they have that effect, the deliber­
ations constitute a "meeting," whether or 
not a formal vote is taken, and if it is taken, 
whether or not the vote is "required" for 
there to be agency action. By adding the 
required-vote standard to the statutory def­
inition of "meeting," the Council improperly 
has limited the reach of the broad open­
meeting mandate that Congress has speci­
fied. 

[6] The Council, of course,. has broad 
discretion to determine the procedures by 
which it conducts its business. The Sun­
shine Act does not require an agency to 
hold meetings in order to function. Cf. 
Communications Systems, Inc. v. FCC, 193 
U.S.App.D.C. 412, 595 F.2d 797 (1979), 
where we noted that Congress intended to 
permit agencies to consider and act on 
agency business by circulating written pro­
posals for sequential approval by individual 
agency members without formal meetings. 
See S.Rep.No. 94- 1178, H.R.Rep.No. 94-
1441 (conference reports), 94th Cong., 2d 
Sess. 11 (1976), reprinted in [1976] U.S.Code, 
Cong. & Ad.News, pp . .:..-A, 2247. But 
where the deliberations and discussions 
among agency members in fact "determine 
or result in the joint conduct or disposition 

of official agency business," they are meet­
ings to which the Sunshine Act's open­
meeting rule applies, no matter how the 
agency may characterize them for its own 
internal purposes. 

III . 

No. 79- 1846 

At oral argument counsel for Pacific Le­
gal Foundation stated that if it prevailed in 
No. 79- 1689, it would receive all the practi­
cally significant relief it seeks by its appeal 
from the district court decision in No. 79-
1846. In view of our decision in No. 79-
1689, there is no occasion for us to decide 
No. 79- 1846. Accordingly, we vacate the 
district court judgment in the latter case. 

CONCLUSION 

In No. 79- 1689, the regulations of the 
Council on Environmental Quality are set 
aside to the extent that they (1) exclude 
from the definition of "official agency busi­
ness" the formulation or rendering of ad­
vice to the President, and (2) limit "official 
agency action" to Council action that by 
statute, regulation, executive order, or in­
ternal Council procedures requires an af­
firmative vote of at least two Council mem­
bers in order to be taken on behalf of the 
Council. In No. 79- 1846 the judgment of 
the district court is vacated, and the case is 
remanded to the court with instructions to 
dismiss the complaint. 

So ordered. 
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SOUCIE v. DAVID 
j 

Cite as 448 F.2d 106i (1971) 

Gary A. SOUCIE et al., Appellants 
v. 

Edward E. DAVID, Jr., Director, Office 
of Science and Technology, et al. 

No. 24573. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Dec. 7, 1970. 

Decided April 13, 1971. 

Suit by citizens against Director of 
Office of Science and Techn.)logy for in­
junctive relief under Freedom of Infor­
mation Act to compel the director to re­
lease to them a certain docur.ient. The 
United States District Court for the 
District of Columbia, John H. Pratt, J., 
dismissed the suit and the citizens ap­
pealed. The Court of Appeals, Bazelon, 
Chief Judge, held that where Office of 
Science and Technology had independent 
function of evaluating federal scientific 
programs, the office was "agency" sub­
ject to the Administrative Procedure Act 
and the Freedom of Information Act. 
The court further held that the "Garwin 
Report" which evaluates the federal gov­
ernment's program for development of 
supersonic transport aircraft was a rec­
ord of the agency and ordered remand 
for determination of whether the report 
was within any of the statutory exemp­
tions. 

Reversed and remanded with direc­
tions. 

Wilkey, Circuit Judge, concurred 
and filed opinion. 

1. Records ~14 
Where doctrine of executive priv­

ilege was not expressly invoked by the 
government as defense to citizens' suit 
under Freedom of Information Act to ac­
quire copy of report by Office of Science 
and Technology concerning feasibility of 
supersonic transport program, the priv­
ilege was not properly before the court 
and was not available as basis for dis­
missal • the suit. 5 U.S.C.A. §§ 552, 

913; Federal Aviation Act of 1958, § 312 
(c), 49 U.S.C.A. § 1353(c) ; Department 
of Transportation Act, § 6(c ) (1), 49 
U.S.C.A. § 1655 (c) (1); 28 U.S.C.A. § 
291(a). 

2. Constitutional Law ~76 
Doctrine of executive privilege is 

inherent in constitutional requirement of 
separation of powers. 

3. Records ~14 
The power of Congress to compel 

disclosure of agency records to the public 
is no greater than its power to compel 
disclosure to Congress itself. 5 U.S.C.A. 
§ 2954; 31 U.S.C.A. § 1002. 

4. Constitutional Law ~46(1) 
As serious constitutional quest ions 

would be presented by claim of execu­
tive privilege as defense to suit under 
Freedom of Information Act, the court 
should avoid unnecessary decision of con­
stitutional questions. 5 U.S.C.A. § 552 
(a) ( 3). 

5. Constitutional Law ~67 
Judicial power extends to resolution 

of questions of separation of powers 
raised by constitutional claim of execu­
tive privilege as defense to suit under the 
Freedom of Information Act. 5 U.S.C.A. 
§ 552(a) (3). 

6. Constitutional Law ~67 
The courts have power to compel 

subordinate executive officials to disobey 
illegal presidential commands. 

7. Injunction ~75 
If nondisclosure by Office of Science 

and Technology of scientific report was 
not supported by statutory exemption or 
constitutional executive privilege, Free­
dom of Information Act required issu­
ance of injunction to compel the office 
to release the report to citizens, regard­
less of whether refusal to disclose was 
attributable to the office or to the Presi­
dent. 5 U.S.C.A. §§ 552, 913; Federal 
Aviation Act of 1958, § 312(c), 49 U.S. 
C.A. § 1353(c); Department of Trans­
portation Act, § 6(c) (1), 4Q TT.S.C.A. § 
1655(c) (1); 28 U.S.C.A. § 291(a). 

If 

I 

l I 
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8. Injunction €:=>114(3) 
The President was not indispensable 

party to citizens' suit under Freedom of 
Information Act to compel Office of 
Science and Technology to release report 
on feasibility of supersonic transport 
program. 5 U.S.C.A. §§ 552, 913; Fed­
eral Aviation Act of 1958, § 312(c), 49 
U.S.C.A. § 1353 (c); Department of 
Transportation Act, § 6(c) (1), 49 U.S. 
C.A. § 1655(c) (1); 28 U.S.C.A. § 291 
( a). 

9. Administrative Law and Procedure 
€:=>103 

Records €:=>14 
While primary purpose of Adminis­

trative Procedure Act is to regulate the 
processes of rule making and adjudica­
tion, administrative entities that perform 
neither function are nevertheless "agen­
cies" and therefore subject to the public 
information provisions of the Act. 5 
U.S.C.A. § 551(1). 

See publication Words and Phrases 
for other judicial constructions and 
definition s. 

10. Constitutional Law €:=>50 
The power of investigation is an in­

cident of legislative power necessary to 
enactment and effective enforcement of 
wise laws. 

11. United States €:=>23(2) 
The chief limitation on congression­

al inquiry is that it must be exercised for 
valid legislative purposes and not in der­
ogation of fundamental personal liber­
ties. 

12. Administrative Law and Procedure 
€:=>5 

Records €:=>14 
Where Office of Science and Tech­

nology had independent function of eval­
uating federal scientific programs, office 
was "agency" subject to the Administra­
tive Procedure Act and the Freedom of 
Information Act. 5 U.S.C.A. §§ 552, 
913 ; Federal Aviation Act of 1958, § 312 
(c), 49 U.S.C.A. § 1353 (c) ; DPpartment 
of Transportation Act, § 6(c) (1) , 49 
U.S.C.A. § 1655 (c) (1) ; 28 U.S.C.A. § 
291 (a). 

13. Records €:=>14 
The "Garwin Report", prepared by 

the Office of Science and Technology as 
an evaluation of feasibility of supersonic 
transports, was record of the office un­
der the Freedom of Information Act. 5 
U.S.C.A. §§ 552, 913; Federal Aviation 
Act of 1958, § 312 (c), 49 U.S.C.A. § 1353 
(c); Department of Transportation Act, 
§ 6(c) (1), 49 U.S.C.A. § 1655(c) (1 ) ; 
28 U.S.C.A. § 291(a). 

14. Records €:=>14 
Any report prepared by the Office 

of Science and Technology or its con­
sultants in fulfillment of its function to 
evaluate federal scientific programs is a 
record of the agency for purposes of 
Freedom of Information Act. 5 U.S. 
C.A. § 552(a) (3) . 

15. Records €:=>14 
Fact that President requested that 

Office of Science and Technology pre­
pare assessment of supersonic transport 
program did not deprive the office's re­
port of its character as record of study 
made in performance of ordinary func­
tions of the agency, although a request 
might bring the document within a stat­
utory or constitutional exemption from 
the disclosure requirements of the Free­
dom of Information Act. 5 U.S.C.A. § 
552(a) (3). 

16. Constitutional Law €:=>50 
Congress has power to eliminate or­

dinary discretionary barriers to injunc­
tive relief against a federal agency. 

17. Records €:=>14 
Chief purpose of Freedom of Infor­

mation Act is to increase public access 
to governmental records by substituting 
limited categories of privileged material 
for the standards of agency discretion 
and to provide effective judicial remedy. 
5 U.S.C.A. §§ 552, 552(c). 

18. Records €:=>14 
The district courts do not have gen­

eral power to deny relief under Freedom 
of Information Act on equitable grounds 
apart from the exemptions in the Act 
itself. 5 U.S.C.A. §§ 552, 552 (c). 

J 

( 

J 
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19. Records <P14 
Exemption within the Freedom of 

Information Act of "inter-agency or in­
tra-agency memorandums or letters" was 
intended to encourage free exchange of 
ideas during process of deliberation and 
policy-making and to protect internal 
communications consisting of advice, rec­
ommendations, opinions and other ma­
terial reflecting deliberative or policy­
making processes, but not purely factual 
or investigatory reports; factual infor­
mation may be protected only if it is in­
extricably intertwined with policy-mak­
ing processes. 5 U.S.C.A. § 552(b) (5) . 

20. Records <P14 
• The government may have special 
need for opinions and recommendations 
of temporary consultants, and those in­
dividuals should be able to give their 
judgments freely without fear of pub­
licity, therefore Freedom of Information 
Act exemption for internal communica­
tions is available in connection with re­
ports prepared for an agency by outside 
experts. 5 U.S.C.A. § 552(b) (4, 6, 8) . 

21. Records <P14 
Exemption within Freedom of In­

formation Act of "trade secrets and com­
mercial or financial information obtained 
from a person and privileged or con­
fidential" is intended to encourage in­
dividuals to provide confidential infor­
mation to the government, and it must 
be read narrowly in accordance with that 
purpose. 5 U.S.C.A. § 552(b) (4, 6, 8). 

22. Records <P14 
Exemption within Freedom of In­

formation Act of investigatory files 
compiled for law enforcement purposes 
covers files prepared for both civil and 
criminal law enforcement. 5 U.S.C.A. § 
552 (b), (4, 6, 8) . 

23. Records <P14 
Exemption of confidential informa­

tion within Freedom of Information Act 
is available only with respect to infor­
mation received by the government from 
sources outside the government. 5 U.S. 
C.A. § 552(b) (4, 6, 8). 

24. Records <P14 
In order to qualify for Freedom of 

Information Act exemption of matters 
specifically required by executive order 
to be kept secret in interest of national 
defense or foreign policy, government 
need only show that the record is spe­
cifically required to be kept secret pur­
suant to an executive order; review of 
the propriety of keeping it secret is lim­
ited to determining that the administra­
tive decision was not arbitrary and ca­
pricious. 5 U.S.C.A. § 552(a) (3), (b) 
(1). 

25. Courts <P406.9 ( 10) 
On remand, district court would be 

required to expedite proceedings to de­
termine whether report by the Office of 
Science and Technology to the President 
on the feasibility of the supersonic trans­
port program was protected by statutory 
exemption or constitutional privilege ; 
such statutory de novo evaluation would 
be most effectively undertaken by ex­
amination of report in camera. 5 U.S. 
C.A. § 552 (a) (3), (b) (1) . 

26. Records <PH 
The touchstone of any proceeding 

under the Freedom of Information Act 
must be the clear legislative intent to 
assure public access to all governmental 
records whose disclosure would not sig­
nificantly harm specific governmental in­
terests; the policy of the Act requires 
that the disclosure requirements be con­
strued broadly, the exemptions narrowly. 
5 U.S.C.A. § 552. 

Mr. Peter L. Koff, Boston, Mass. , with 
whom Messrs. Lawrence Speiser and 
Melvin L. Wulf, Washington, D. C., were 
on the brief, for appellants. Mrs. Hope 
Eastman, Washington, D. C., also enter­
ed an appearance for appellants. 

Mr. Jeffrey F. Axelrad, Atty., Depart­
ment of Justice, with whom Messrs. 
Thomas A. Flannery, U. S. Atty., Robert 
V. Zener and Harland F. Leathers, 
Att,v~., Department of Justice, were on 
the t:Jrief, for appellees. Mr. Morton Ho!-
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lander, Atty., Department of Justice, al­
so entered an appearance for appellees. 

Mr. Peter L. Koff, Asst. Corporation 
Counsel for the City of Boston, Mas­
sachusetts, filed a brief on behalf of the 
City of Boston as amicus curiae. 

Before BAZELON, Chief Judge, VAN 
DUSEN,* Circuit Judge, U. S. Court of 
Appeals for the Third Circuit, and WIL­
KEY, Circuit Judge. 

BAZELON, Chief Judge: 

This is an appeal from the dismissal 
of a suit for injunctive relief under the 
Freedom of Information Act.1 Two citi­
zens seek to compel the Director of the 
Office of Science and Technology 
(OST) 2 to release to them a document, 
known as the Garwin Report, which eval­
uates the Federal Government's program 
for development of a supersonic trans­
port aircraft (SST). 3 

• Sitting by <lesignntion t>Ursuant to 28 U. 
S.C. § 291(n) (1964). 

I. Pub.L.N'o.89-487, 0 Stnt. 250 (1966) , 
amen<ling Administrative Procedure Act, 
ch. 324, § 3, GO Stnt. 238 (l!H6 ) , 5 U. 
S.C. § 1002 (196-l ) . Pub.L.Xo.89-487 
was ret>eale<l. but its subs tantive 1irovi­
sions enncte<l into the Cnite<l States 
Co<le, by Pub.L.Xo.90-23, 1 Stat. 54 
(1967). 5 U.S.C. § 552 (Supp. V, 1970). 

2. The OST was establishe<l in the Execu­
tive Office of the President by Reorgani­
zation Plan No. 2 of 1962, Pt. I, 3 C.F. 
R. 879 (1959-63 Compilation), set out 
following 5 U.S.C. § 133z- 15 (1964), at 
247. Section 133z-15 has been replaced 
by 5 U.S.C. § 913 (Supp. V, 1970). 

3. The statutory basis for the SST pro-
-. gram is a provision in the Federal Avin ­

tion Act of 1958 authorizing the Admin­
istrator of the Fe1leral Aviation Agency 
to undertake resenrch and development 
in avmt1on. Pub.L.Xo. 5-72G, Tit. III, 
§ 312(c), 72 Stat. 752 (1958), -l9 U.S.C. 
§ 1353 ( c) ( 196-l). This function was 
transferre<l to the Secretary of Trans­
portation, to be exercised by the Federal 
Aviation Administrator, by the Det>nrt­
ment of Transportation Act. Pub.L.N'o. 
89-670, § 6(c) (1), 80 Stnt. 938 (19G6), 
49 U.S.C. § 1655(c) (1) (Supp. V, 
1970). 

4. Di. Edward E . DaviLl, Jr. has replace<l 
Dr. DuBri<lge as Director of the OST 
and as a party to this litigation. 

The Report originated in the follJ)wing 
manner. The President asked the Di­
rector of the OST, then Dr. Lee A. Du­
Bridge,4 to provide him with an "inde­
pendent assessment" of the SST pro­
gram. Dr. DuBridge convened a panel 
of experts, headed by Dr. Richard L. 
Garwin, to assist him. When the Presi­
dent learned of the panel, he asked to 
see its report. Dr. DuBridge subse­
quently transmitted the Garwin Report, 
along with his own evaluation, to the 
President.5 

When appellants inquired about the 
Garwin Report, the OST indicated that it 
would not release the Report to members 
of the public because the Report was a 
Presidential document over which the 
OST had no control, and was "in the 
nature of inter- and intra-agency memo­
randa which contained opinions, conclu­
sions and recommendations prepared for 
the advice of the President." 6 Appel-

5. These uncontroverte<l facts are set forth 
in the recor<l in statements of Dr. Du­
Bridge. Affi<lavit of Dr. Lee A. Du­
Bri<lge. Appendix at 14-16; Letter of 
April 3, 1970 from Dr. Lee A. DuBri<lge 
to The Honorable Henry S. Reuss, Mem­
ber of the United States House of Rep­
resentatives, Appen<lix at 8-9. 

6. Letter of May 20, 1970 from Mr. John 
D. Ehrlichman, Assistant to the Presi­
<lent for Domestic Affairs, to The Hon­
orable Henry S. Reuss, Member of the 
United States House of Representatives, 
Appernlix at 11. In two letters to Dr. 
DuBritlge, Mr. Reuss had trie<l to ob­
tain the Garwin Report. Appen<lix at 
6-7. Dr. DuBridge sent two letters in 
reply, the secon<l of which referred Mr. 
Reuss' request to the Counsel to the 
Presi<lent. Appen<lix at 8-10. Then Mr. 
Ehrlichman <leclined to release the Re­
port to Mr. Reuss for the reason quoted 
in text above. ,vhen appellants' attor­
ney Koff asked the OST about the avail­
ability of the Report, the Special Assist­
ant to the Director told him that the 
OST "was without authority to make 
available to a member of the public the 
report of Dr. Garwin, since this matter 
involve<l n Presidential document over 
which the [OST] ha<l no control, antl 
that the [OST] would abi<le by the rul­
ing of John D. Ehrlichma:i • * as 
contained in his May 20, 1970 letter to 
The Honorable Henry S. Reuss * * * 
if a request for said report was made by 
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!ants brought suit under the Freedom of 
Information Act to compel disclosure of 
the Report.7 The District Court dis­
missed the complaint with a brief order 
stating that the Report is a Presidential 
document, and consequently, that the 
court has neither authority to compel its 
release nor jurisdiction over a suit to 
obtain that relief. At the hearing, the 
trial judge discussed the basis for his 
ruling. He stated that the OST is not an 
"agency" for the purposes of the Free­
dom of Information Act, but rather a 
part of the Office of the President, and 
that the Garwin Report is protected 
from compulsory disclosure by the doc­
trine of executive privilege. 

In Part I of this opinion we review 
the origin and functions of the OST and 
conclude that the OST is an agency, and 
that the Garwin Report is an agency 
record. Consequently, subject to any 

u member of the 11ublic." Affidavit of 
Peter L. Koff, Appendix at 12-13. 

This chain of events provided ample 
basis for appellants to bypass as futile 
the step of filing a written request for 
the document, as ordinarily required by 
the OST, 32 Fed.Reg. 11,060 (1967). 
See generally 3 K. Davis, Administrative 
Law Treatise §§ 20.07-20.08 (1958, 
Supp. 1970); L. Jaffe, Judicial Control 
of Administrative Action 425-437, 446-
449 (1965). The OST's refusal to dis· 
close the Report to Mr. Reuss is es• 
pecially significant, for while his right 
as a citizen to obtain the Report under 
the Act is equal to that of appellants, 
his right as a Congressman is presum• 
ably greater. See H.R.Rep.No.1497, 89th 
Cong., 2d Sess. 11-12 (1966). 

7. The Act provides: 
[E]ach agency, on request for identifi­
able records made in accordance with 
published rules stating the time, place, 
fees to the extent authorized by stat• 
ute, and procedure to be followed, shall 
make the records promptly available to 
any person. On complaint, the district 
court of the United States in the dis• 
trict in which the complainant resides, 
or has his principal place of business, 
or in which the agency records are 
situated, has jurisdiction to enjoin the 
agency from withholding agency rec· 
ords and to order the production of 
any u;;f J CY records improperly with· 
held from the complaint [sic]. In 
such a case the court shall determine 

constitutional issues which may be rais­
ed, the complaint states a cause of action 
under the Freedom of Information Act, 
and the District Court erred in dismiss­
ing the suit. The case must be remand­
ed for that court to consider whether the 
document is protected, in whole or in 
part, by any of the specific exemptions 
enumerated in the Act. In Part II of 
this opinion we indicate some of the 
considerations that will be relevant to 
that determination. 

[1-8] While the District Court re­
ferred to the doctrine of executive priv­
ilege in support of its decision, the priv­
ilege was not expressly invoked by the 
Government, and therefore, it was not 
properly before the court.8 Serious con­
stitutional questions would be presented 
l:>y a claim of executive privilege as a 
defense to a suit under the Freedom of 
Information Act,9 and the court should 

the matter de novo and the burden 
is on the agency to sustain its action. 
In the event of noncompliance with 
the order of the court, the district 
court may punish for contempt the re­
sponsible employee • • • . 

5 U.S.C. § 552{a) (3) (Sup11. V, 1970). 

8. See United States v. Reynolds, 345 U.S. 
1, 7-8, 73 S.Ct. 528, 532, 97 L.Ed. 727 
(1953): 

The privilege belongs to the Govern• 
ment and must be asserted by it; it 
can neither be claimed nor waived by 
a private party. It is not to be lightly 
invoked. There must be a formal claim 
of privilege, lodged by the head of the 
department which has control over the 
matter, after actual personal consid­
eration by that officer. [footnotes 
omitted.] 

See also General Services Administration 
v. Benson, 415 F.2d 878, 879 (9th Cir. 
1969) . 

9. The doctrine of executive privilege is to 
some degree inherent in the constitution• 
al requirement of separation of powers. 
See, e. g., Berger, Executive Privilege V. 
Congressional Inquiry (Pts. I & II), 12 
U.C.L.A.L.Rev. 1043, 1287 (1965); Bish• 
op, The Executive's Right of Privacy: 
An Unresolved Constitutional Question, 
66 Yale L.J. 477 (1957); Davis, The In• 
formation Act: A Preliminary Analysis, 
34 U.Chi.L.Rev. 761, 763-765 (lfl'l" ' . As 
the concurring opinion points out, the 
power of Congress to compel disclosure 

t 
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avoid the unnecessary decision of those 
questions.10 Accordingly, whether or not 
the Government makes a claim of priv­
ilege on remand, the court should first 
consider whether the Report falls within 
any statutory exemption.11 Only if the 
Act seems to require disclosure, and if 
the Government makes an express claim 
of executive privilege, will it be neces-

of agency records to the public is no 
greater than its power to compel dis­
closure to Congress itself. Since 1789, 
Congress has frequently exercised the 
latter power in statutes requiring execu­
tive officers to transmit information to 
Congress. See, e. g., Act of Sept. 2, 
1789, ch. 12, § 2, 1 Stat. 65, as amended, 
31 U.S.C. § 1002 (Supp. V, 1970) (Sec'y 
of Treasury must give certain informa­
tion to either house of Congress on re­
quest) ; Act of May 29, 1928, ch. 901, 
§ 2, 45 Stat. 996, as amended, 5 U.S.C. 
§ 295-! (Supp. V, 1970) (each executive 
agency must disclose certain information 
to Gov't Operations Committees of 
House and Senate on request). How­
ever, courts have never been asked to 
rule on the scope of executive privilege 
in the context of a congressional com­
mand to disclose information. They have 
considered the scope of the privilege only 
in ruling on a litigant's request for dis­
cove ry of information held by the Gov­
ernment, both in litigation with the Gov­
ernment, e. g., Roviaro v. United States, 
353 U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639 
(1957); United States v. Reynolds, 345 
U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 
(1953), and in litigation between private 
parties, e. g., Carl Zeiss Stiftung v. V. 
E.B. Carl Zeiss, Jena, 40 F.R.D. 318 
(D.D.C.1966), aff'd per curium, 128 U.S. 
App.D.C. 10, 384 F.2d 979, cert. denied, 
389 U.S. 952, 88 S.Ct. 334, 19 L.Ed.2d 
361 (1967). 

I 0. See Ash wander v. Tennessee Valley Au­
thority, 297 U.S. 288, 345-348, 56 S.Ct. 
466, 80 L.Ed. 688 (1936) (Brandeis, J., 
concurring) . 

11 . If the Government asserts a constitu­
tional privilege on remand, the court 
will not thereby be deprived of jurisdic­
tion, for the judicial power extends to 
resolving the questions of separation of 
powers raised by the constitutional claim. 
See Powell v. McCormack, 395 U.S. 486, 
512-522, 548-549, 89 S.Ct. 19-t4, 23 L. 
Ed.2d 491 (1969); Baker v. -Jarr, 369 
U.S. 186, 198-204, 208-237, 82 S.Ct. 691, 
7 L.Ed.2d 663 (1962); cf. Berger (Pt. 

sary for the court to consider whether 
the disclosure provisions of the Act ex­
ceed the constitutional power of Congress 
to control the actions of the executive 
branch.12 

I 

Congress passed the Freedom of In-
formation Act in 1966 to strengthen the 

II) , supra note 9, at 1349-1360. The 
precise limits of legislative authority 
over the executive branch are not clear. 
In discussing the President's power to 
remove officers, the Supreme Court has 
drawn an uncertain distinction between 
officers who exercise purely executive 
functions, and those whose functions are 
quasi-legislative or quasi-judicial; only 
the former are removable at the will 
of the President in spite of a contrar" 
congressional enactment. Compare Wit 
ner v. United States, 357 U.S. 349, 78 
S.Ct. 1275, 2 L.Ed.2d 1377 (1958), and 
Humphrey's Ex'r v. United States, 295 
U.S. 602, 55 S.Ct. 869, 79 L.Ed. 1611 
(1935), with Myers v. United States, 272 
U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926). 
See also Kendall v. United States, 37 U.S. 
(12 Pet.) 524, 610, 612-613, 9 L.Ed. 1181 
(1838). 

12. The fact that the President may have 
ordered the Director of the OST not to re­
lease the Garwin Report does not leave 
the courts without power to review the 
legality of withholding the Report, for 
courts have power to compel subordinate 
executive officials to disobey illegal Presi­
dential commands. See Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 72 S.Ct. 863, 96 L.Ed. 1153 (1952). 
If nondisclosure of the Garwin Report is 
not supported by a statutory exemption or 
a constitutional executive privilege, the 
Freedom of Information Act requires is­
suance of an injunction to compel the 
OST to release the Report, whether the re­
fusal to disclose is attributable to the 
OST or to the President. The President 
is not an indispensable party, because a 
"decree granting the relief sought will 
[not] require him to take action, either by 
exercising directly a power lodged in him 
or by having a subordinate exercise it for 
him," and because "the decree which is 
entered will effectively grant the relief de­
sired by expending itself on the subor­
dinate official who is before the court." 
Williams v. Fanning, 332 U.S. 490, 493, 
404, 68 S.Ct. 188, 189, 92 L.Ed. 95 
(1947). 

4 
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disclosure requirements of the Adminis­
trative Procedure Act (APA). Each 
federal agency subject to the AP A must 
now make its records, with certain spe­
cific exceptions, available to "any per­
son" who requests them; district courts 
have jurisdiction to order the production 
of any "identifiable record" which is 
"improperly withheld," and "the burden 
is on the agency to sustain its action." 

[9] Under the AP A, an agency is any 
"authority of the Government of the 
United States, whether or not it is with­
in or subject to review by another 
agency." 13 The statutory definition of 

. "agency" is not entirely clear, but the 
AP A apparently confers agency status on 
any administrative unit with substantial 
independent authority in the exercise of 
specific functions.14 While the primary 
purpose of the AP A is to regulate the 
processes of rule making and adjudica­
tion, administrative entities that perform 
neither function are nevertheless agen­
cies, and therefore subject to the public 

13. 5 U.S.C. § 551 (1) (Supp. V, 1970). 

14. See H.R.Rep.No.1980, 79th Cong., 2d 
Sess. 19 (1946) ; S.Rep. 'o.752, 79th 
Cong., 1st Sess. 10 (1945) ; Staff of 
Senato Comm. on the Judicia ry, 79th 
Cong., 1st Sess., Report on the Admin­
istrative Procedure Act 2 (Comm. Print 
1945) ; Attorney General's Comm. on Ad­
ministrative Procedure, Final Report, Ad­
ministrative Procedure in Government 
Agencies, S.Doc. 'o.8, 77th Cong., 1st 
Sess. 7 (1941) ; Attorney General's Man­
ual on the Administrative Procedure Act 
9-10 (1947) . See generally Freedman, 
Administrative Procedure and the Control 
of Foreign Direct Investment, 119 U.Pa. 
L.Rev. 1, 4-18 (1070). 

15. See H.R.Rep.No.1980, 79th Cong., 2d 
Sess. 19 (194G) ; Staff of Senate Comm. 
on the Judiciary, 79th Cong., 1st Sess., Re­
port on the Arlministrative Procedure Act 
2 (Comm. Print 1945) ; Attorney Gener­
al's Memorandum on the Public Informa­
tion Section of the Administrative Pro­
cedure Act 4 (1967) . For example, the 
APA's definition of agency apparently in­
cludes the U. S. Commission on Civil 
Rights, which investigates, evaluates and 
recommends, but does not adjudicate. 
Civil Rights Act of 1957, Pub.L. No. 85-
315, Pt. I, 71 Stat. G35, as amended, 4;2 

448 F.2d-68 

1 

information provisions of the AP A, i. e., 
the Freedom of Information Act.15 

The District Court ruled that the OST 
is not an agency, but merely staff to the 
President.16 On that theory, the only 
"authority" controlling the Garwin Re­
port is the President, and the trial court 
held that the President is not subject 
to the disclosure provisions of the AP A. 
We need not determine whether Con­
gress intended the AP A to apply to the 
President,17 and whether the Constitu­
tion would permit Congress to require 
disclosure of his records, 18 for we have 
concluded that the OST is a separate 
agency, subject to the requirements of 
the Freedom of Information Act, and 
that the Garwin Report is a record of 
that agency. 

The OST, created in 1962 by an exec­
utive reorganization plan, is authorized 
(1) to evaluate the scientific research 
programs of the various federal agencies, 
and (2) to advise and assist the Presi­
dent in achieving coordinated federal 

U.S.C. § 1975c (Supp. V, 1970) ; Larche 
v. Hannah, 176 F.Supp. 791, 796 & n. 15 
(W.D.La.1959) (Comm'n is an agency 
and subject to APA's adjudication provi­
sions), adopted in 177 F .Supp. 816, 819 n. 
5 (W.D.La.1959) (three-judge court), 
rev'd on other grounds, 363 U.S. 420, 441, 
452-453, 0 S.Ct. 1502, 4 L.Ed.2d 1307 
(19GO) (Comm'n is not subject to APA's 
adjudication provisions). See also Exec. 
Order No. 11,236, 3 C.F.R. 329 (1964-
1965 Compilation) ; Skolnick v. Par­
sons, 397 F.2d 523 (7th Cir. 1968) 
(President's Comm'n on Law Enforcement 
& Admin. of Justice). 

16. Compare International Paper Co. v. 
F.P.C., Civ. No. 69-5169 (S.D.N.Y., May 
15, 1970) (typewritten opinion at 12-13) 
(staff of FPC is not a separate agency) 
( unreported ; typewritten opinion filed in 
this action in the District Court, Civ. No. 
1571-70, D.D.C.). 

17. The statutory definition of "agency" 
specifically excludes Congress and the 
courts of the United States, but does not 
specifically exclude the President. 5 
U.S.C. § 551(1) (Supp. V, 1970). 

18. See Mississippi v. Johnson, 71 U.S. (4 
Wall.) 475, 499-F-01 18 L.Ed. 437 
(1867). 
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policies in science and technology.19 Its 
functions had previously been assigned 
to the National Science Foundation,20 but 
the President found that arrangement 
unsatisfactory: 21 

[T]he Foundation, being at the same 
organizational level as other agencies, 
cannot satisfactorily coordinate Feder­
al science policies or evaluate pro­
grams of other agencies. Science poli­
cies, transcending agency lines, need 
to be coordinated and shaped at the 
level of the Executive Office of the 
President drawing upon many resourc­
es both within and outside of govern­
ment. Similarly, staff efforts at that 
higher level are required for the eval­
uation of Government programs in 
science and technology. 

The President therefore proposed a re­
organization plan that transferred cer­
tain functions to an administrative unit 
"outside the White House Office, but in 
the Executive Office of the President on 
roughly the same basis as the Budget 
Bureau, the Council of Economic Advi-

19. Reorganization Plan No. 2 of 1962, Pt. 
I, § 3, 3 C.F.R. 879, 879-80 (1959--63 
Compilation), set out following 5 U.S.C. 
§ 133z-15 (l!)(H), at 247. 

20. Xational Science Foundation Act of 
1950, ch. 171, § 3(a) (1) & (6), 64 Stat. 
149, as amended, 42 U.S.C. § 1862(a) (1) 
& (6) (1964) ; see Exec. Order Xo. 
10,521, 3 C.F.R. 183 (1954-58 Compila­
tion), 42 U.S.C. § 1862 (1964), as amend­
ed by Exec. Order No. 10,807, § 6(b), 3 
C.F.R. 329, 331 (1959--63 Compilation), 

-.. 42 u.s.c. § 1862 (1964). 

21. Message from the President of the 
United States Transmitting Reorganiza­
tion Plan No. 2 of 1962, Providing for 
Certain Reorganizations in the Field of 
Science and Technology, H.R.Doc.No.372, 
87th Cong., 2d Sess. (1962), reproduced 
in 108 Cong.Rec. 5439-5440, 5456-5457 
(1962). See also H.R.Rep.No.34, 90th 
Cong., 1st Sess. 6 (1967) ; S.Rep.No. 
1137, 90th Cong., 2d Sess. 7 (1968). 

22. H.R.Rep.Xo.1635, 87th Cong., 2d Sess. 
9 ( 1962), quoting Hearings on Reorgan­
ization Plan No. 2 of 1962 Ilefore the 
Subcomm. on Executive and Legislative 
Reorganization of the Hou~" Comm. on 
Gov't Operations, 87th Cong., 2d Sess. 11 

sors, the National Security Council, and 
the Office of Emergency Planning." 22 

A reorganization plan proposed by the 
President can take effect only if both 
houses of Congress acquiesce, i. e., if nei­
ther house passes a resolution disapprov­
ing the plan within a fixed period of 
time.23 The congressional understand­
ing of a proposed plan is therefore enti­
tled to considerable weight in determin­
ing its effect. The one house of Congress 
that explicitly considered the plan cre­
ating the OST 24 clearly contemplated 
that the OST would function as a dis­
tinct entity and not merely as part of the 
President's staff. The House Committee 
on Government Operations stated: 25 

Heretofore, the Congress has not 
been able to obtain adequate informa­
tion on Government-wide science mat­
ters because the President's Special 
Assistant for Science has been unavail­
able for questioning by congression­
al committees due to his confidential 
relationship with the President. We 
express no opinion here on the merits 

(1962) (statement of Elmer B. Staats, 
Deputy Director, Bureau of the Budget). 
1:Jee also 108 Cong.Rec. 8469, 8471-8472 
(1962) (remarks of Reps. Anderson and 
Monagan). In 1968, the Xational Science 
Foumlation Act of 1950 was amended to 
reflect the new distribution of functions. 
Pub.L.Xo. 90-407, 82 Stat. 360 (1968), 
42 U.S.C. § 1862(a) (5) & (d) (Supp. V, 
1970) ; see H.R.Rep.N'o.34, 90th Cong., 
1st Sess. 6, 21 (1967) ; S.Rep.Xo.1137, 
90th Cong., 2d Sess. 7, 16 (1968). The 
Director of the OST was also expected to 
replace the President's Special Assistant 
for Science and Technology in the ca­
pacity of personal adviser to the President 
on scientific matters. See H.R.Rep.No. 
1633, s1tpra, at 5; Hearings, supra, at 
10-11, 13-15. 

23. Reorganization Act of 1949, ch. 226, § 6, 
63 Stat. 205, as amended, 5 U.S.C. § 906 
(Supp. V, 1970). 

24. A resolution disapproving the plan 
which created the OST was introduced in 
the House of Re1>resentatives, but did not 
pass. H.R.Res. 595, 87th Cong., 2d Sess. 
(1962); 108 Cong.Rec. 8473 (1962). 

25. H.R.Rep.No.1635, 87th Cong., 2d Sess. 
9 (1962). 
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1075 
of this reasoning but this committee's 
position on excessive invocation of ex­
ecutive privilege is well known. With 
the creation of the new office the Di­
rector will become available to Con­
gress and provicje us with more infor­
mation than we now obtain. 

A Congressman commenting on the 
plan emphasized the same point: 26 

With an Office established by the 
reorganization plan, and a Director 
and Deputy Director to head it, con­
gressional committees will be able to 
deal with this organization on the 
same basis as they do with the Bureau 
of the Budget and the Council of Eco­
nomic Advisers. We will have a re­
sponsible officer to whom we can di­
rect inquiries, and whom we can sum­
mon to committees to give testimony 
on subjects of the greatest national 
importance. 

10-12) If the OST's sole function 
were to advise and assist the President, 
that might be taken as an uf<1ication that 
the OST is part of the President's staff 
and not a se arate agenc In addition 
to that function, however, the OST in­
herited from the National Science Foun­
dation the function of evaluating federal 
programs. When Congress initially 1m­
:posedthat duty on the Foundation, it 
was delegating some of its own broad 
power of inquiry 27 in order to improve 

26. 108 Cong.Rec. 8473 (1962) (statement 
of Rep. Holifield) . Sec also id. at 8472 
("I think the very fact that this makes 
the scientific program more answerable 
to the Congress in itself justifies the 
establishment of this Office * * *.") 
( remarks of Rep. Holifield). 

27. The power of investigation has long 
been recognized as an incident of legisla­
tive power necessary to the enactment and 
effective enforcement of wise laws. See, 
e. y ., McCrain v. Daugherty, 273 U.S. 135, 
47 S.Ct. 319, 71 L.Ed. 580 (1927). The 
chief limitation on congressional inquiry 
is that it must be exercised for valid legis­
lative purposes and not in derogation of 
fundamental personal liberties. See, e. g. , 
Watkins v. United States, 354 U.S. 178, 
187, 198, 77 S.Ct. 1173, 1 L.Ed.2d 1273 

I 

the information on federal scientific pro­
grams available to the legislature. When 
the responsibility for program evaluation 
was transferred to the OST, both the 
executive branch and members of Con­
gress contemplated that Congress would 
retain control over information on fed­
eral programs accumulated by the OST, 
despite any confidential relation between 
the Director of the OST and the Presi­
dent-a relation that might result in the 
use of such information as a basis for 
advice to the President.28 By virtue of 
its independent function of evaluating 
federal programs, the OST must be re­
garded as an agency subject to the AP A 
and the Freedom of Information Act. 

Moreover, the OST's interpretation of 
its own charter in 1967 lends additional 
support to the conclusion that it is a sep­
arate administrative entity.29 At that 
time, the OST apparently considered it­
self an agency subject to the AP A, for 
it published a notice in the Federal Reg­
ister describing the information availa­
ble to the public from the OST under the 
new Freedom of Information Act, and 
setting forth procedures for obtaining 
that information.30 

[13-15) Having concluded that the 
OST is an agency, we think it clear that 
the Garwin Report is a record of that 
agency for purposes of a suit under the 
Freedom of Information Act. The func­
tion of the OST is to evaluate feder-

(1957). Congress has often delegated 
portions of its investigatory power to ad­
ministrative agencies. Sec 1 K. Davis, 
Administrative Law Treatise §§ 3.01-3.14 
(1958, Supp.1970). 

28. See Hearings, supra note 22, at 13-14 
(remarks of Elmer B. Staats, Deputy 
Director, Bureau of the Budget, and of 
Reps. Anderson ::mu Holifield). 

29. Sec Udall v. Tallman, 380 U.S. 1, 16, 
85 S.Ct. 792, 01, 13 L.Etl.2d GIG (1965) : 

,vhen faced with a problem of statu­
tory construction, this Court shows 
great deference to the interpretation 
given the statute by the officers or 
agency charged with its administration. 

30. 32 Fed.Reg. 11,060 (1967). 
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al scientific programs.3L Consequently, 
any report prepared by the agency or its 
consultants in fulfillment of that func­
tion must be regarded as a record of 
the agency. It is true that the SST pro­
gram was selected for evaluation because 
the President had requested an assess­
ment of it. That request may bring the 
document within a statutory or constitu­
tional exemption from the disclosure re­
quirements of the Act.32 But the re­
quest does not deprive the Garwin Re­
port of its character as the record of a 
study made in the performance of the 
ordinary functions of the agency. 

II 

The conclusion that the Garwin Report 
is an agency record is only the beginning 
of the inquiry required under the Free­
dom of Information Act. The Act enu­
merates nine specific exemptions to its 
general requirement of disclosure.33 On 
remand, the trial court must determine 
whether any of those exemptions is ap­
plicable. 

31. The Garwin Report is precisely the sort 
of evaluation the OST is authorized to un­
dertake. i. e., an evaluation of another 
agency's scientific 11rogram involving tech­
nologiml develo11ments and applications. 
The Xational Science Foundation, focus­
ing its effort on basic science, had not 
gathere<l much information on technologi­
ml applications and developments, nor 
hat! it studied agency programs. The 
Foundation 's function of evaluating fed-

.. erul programs was transfl'rred to the OST 
to improve performance in these very re­
spects. 'ec Message From the President 
of the United States Transmitting Reor­
ganization Plan Xo. 2 of 1962, Providing 
for Certain R eorganizations in the Field 
of cience and T echnology. H.R.Doc.Xo. 
372, 7th Cong., 2d Sess. (1962), repro­
dure,I in 108 Cong.Rec. 5439-5440, 5456-
5457 (1962) ; H.R.Rep.Xo.1635, 87th 
Cong., 2d ess. 7-8 (1962). 

32. See !IP. 107i-1078 ir1/rn. 

33. 5 U.S.C. § 552(b) (1)-(9) (Supp. V. 
1970). 

34. Consumers Union of the l,'nited States, 
Inc. v. Veternns Administration, 301 F. 
Su11p. 796, 06-808 (S.D.X.Y.1969) ; see 
General Services Administration v. Ben-

[16) It has been argued that courts 
may recognize other grounds for non­
disclosure, apart from the statutory ex­
emptions. At least one court has held 
that the Act's grant of "jurisdiction to 
enjoin" improper withholding of agency 
records leaves district courts with discre­
tion to deny relief on general equitable 
grounds, even when no exemption is 
applicable. 34 But Congress clearly has 
the power to eliminate ordinary discre­
tionary barriers to injunctive relief, and 
we believe that Congress intended to do 
so here.35 

[17, 18] Prior to the Freedom of In­
formation Act, the disclosure provisions 
of the AP A allowed the agencies to with­
hold information "in the public interest," 
or "for good cause shown," or on the 
ground that the person seeking the rec­
ord was not "properly and directly con­
cerned." 36 The chief purpose of the new 
Act was to increase public access to gov­
ernmental records by substituting lim­
ited categories of privileged material for 
these discretionary standards, and pro­
viding an effective judicial remedy.37 

son, 415 F.2d 878, 880 (9th Cir. 1969) . 
See ye11erally 1 K. Davis, Administrative 
Law Treatise § 3A.6 (Supp.1970). 

35. Compare T,;'nited Steelworkers v. T,;'nite<l 
States, 361 T; .S. 39, 55-59, 80 S.Ct. 1, 
4 L.Etl.2<l 12 (1959) (Frankfurter, J .. 
concurring ) (80-day injunction against 
strike causing national emergenc·y is man­
tlntory), with Hecht Co. v. Bowles, 321 
U.S. 321, 326-331, 64 S.Ct. 587, 88 L.Ed. 
754 (1944) (injunction against violntion 
of Emergency Price Control Act i dis­
cretionary). See Note, Judicial Discrr­
tion and the Freedom of Information 
Act: Disclosure Denied: Consumers 
l:nion v. Yeternns Administration, 45 
Ind.L.J. 421 (1970). It is well estnb­
lishetl that Congress may modify the 
usually strict standards for equitable 
relief in provitling for injunctions in aitl 
of important federal policies. See, e. !J. , 

Yirginia Ry. v. System Fed'n. Xo. 40, 
300 G.S. 515, 552, 57 S.Ct. 592, 81 L.Ed. 
789 (1937). 

36. 5 u.s.c. § 1002 (1964). 

37. 5 U.S.C. § 552 (Supp. V, 1970) ; see 
Bristol-Myers Co. v. FTC, 138 U.S.App. 
D.C. 22, 25, 424 F.2d 935, 938 (1970) ; 
American Mail Line, Ltd. Y. Gulick, 133 
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The Act rejects the usual principle of Congress intended to leave room for the 
deference to administrative determina- operation of limited judicial discretion, 
tions by requiring a trial "de novo" in but no such circumstance appears in the 
the district court. By directing disclo- present record of this case. 
sure to any person, the Act precludes 
consideration of the interests of the par­
ty seeking relief. Most significantly, the 
Act expressly limits the grounds for non­
disclosure to those specified in the ex­
emptions.38 Through the general dis­
closure requirement and specific exemp­
tions, the Act thus strikes a balance 
among factors which would ordinarily be 
deemed relevant to the exercise of equita­
ble discretion, i. e., the public interest in 
freedom of information and countervail-

- ing public and private interests in se­
crecy. Since judicial use of traditional 
equitable principles to prevent disclosure 
would upset this legislative resolution of 
conflicting interests, we are persuaded 
that Congress did not intend to confer on 
district courts a general power to deny 
relief on equitable grounds apart from 
the exemptions in the Act itself.39 There 
may be exceptional circumstances in 
which a court could fairly conclude that 

U.S.App.D.C. 382, 385, 411 F.2cl 696, 
699 (1969) ; II.R.Rep.No.1497, 89th 
Cong., 2d Sess. 1-2, 5-G, 8-9. 11 (1966) ; 
S.Ilep.No.813, 89th Cong. , 1st Sess. 3-6, 
8, 10 (1965). 

38. This section cloes not authorize with­
holcling information or limit the avail-. 
ability of records to the public, except 
as specifically state,l in this section. 
5 U.S.C. § 552(c) (Supp. V, 1970); 
see Epstein v. Ilesor, 421 F.2cl 930, 932 
(9th Cir.), cert. clenied, 398 U.S. 965, 90 
S.Ct. 2176, 26 L.Ed.2d 549 (1970). 

39. One statement in the report of the Sen­
ate Committee on the Judiciary specifical­
ly supports the conclusion that Congress 
intencled to eliminate equitable discretion. 
S.Rep.No.813, 89th Cong., 1st Sess. 3 
(1965) ("It is essential that agency per­
sonnel, and the courts as well, be given 
definitive guidelines in setting information 
policies.") (emphasis n,ldcd). The re­
port of the House Committee on GoYern­
ment Operations contains language in­
dicating that district courts do have dis­
cretion. H.R.Ilep.No.1497, 89th Cong., 
2d Sess. 9 (1966) ("The Court will have 
authority whenever i t considers such ac­
tion equitable and appropriate to enjoin 

Thus, unless the Government on re­
mand makes a valid claim of constitu­
tional privilege, it will be able to prevent 
disclosure only by showing that the Gar­
win Report falls within one or more of 
the statutory exemptions. 

[19] On the basis of the present rec­
ord, the exemption which seems most 
likely to be relevant is the fifth, protect­
ing "inter-agency or intra-agency memo­
randums or letters which would not be 
available by law to a party other that an 
agency in litigation with the agency." 40 

That exemption was intended to encour­
age the free exchange of ideas during 
the process of deliberation and policy­
making; accordingly, it has been held 
to protect internal communications con­
sisting of advice, recommendations, opin­
ions, and other material reflecting delib­
erative or policy-making processes, but 
not purely factual or investigatory re­
ports.41 Factual information may be 

the agency from withhol,ling its records 
and to order the production of agency rec­
ords improperly withheld.") (Emphasis 
adde<l.) However, the House report was 
published after the Senate had passed its 
bill. Since only the Senate report was 
considered by both houses of Congress, 
the Senate Committee's reading of the 
Act is a better indication of legislath-e 
intent when the two reports conflict. 
See Consumers Lnion of the l:nited 
States, Inc. v. Veterans Administration, 
301 F.Supp. 796, 801 (S.D.N.Y.1966); 
Benson v. General Services Administra­
tion, 289 F.Supp. 590, 595 (W.D.Wash. 
1968) , aff'd on other ground~, 415 F.2cl 
878 (9th Cir. 1969) ; 1 K. Davis, Ad­
ministrative Law Treatise § 3A.2 (Supp. 
1970). 

40. 5 U.S.C. § 552(b) (5) (Supp. Y, 1970). 

41. See Grumman Aircraft Eng'r Corp. v. 
Renegotiation Bd., 138 U.S.App.D.C. 147, 
151, 425 F.2d 578, 582 (1970) ; Bristol­
Myers Co. v. F.T.C., 138 U.S.App.D.C. 22, 
26, 424 F .2d 935, 939 (1970); see H.R. 
Rep.No.1497, 89th Cong., 2d Sess. 10 
(1966) ; S."Rll~.No.813, 89th Cong., 2d 
Sess. 9 (191>0). See also Freeman v. 
Seligson, 132 U.S.App.D.C. 56, 68-69, 405 
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protected only if it is inextricably inter­
twined with policy-making processes.42 

Thus, for example, the exemption might 
include a factual report prepared in re­
sponse to specific questions of an exec­
utive officer, because its disclosure 
would expose his deliberative processes 
to undue public scrutiny. But courts 
must beware of "the inevitable tempta­
tion of a governmental litigant to give 
[this exemption] an expansive interpre­
tation in relation to the particular rec­
ords in issue." 43 

[WJ The OST is specifically author­
ized by Congress to evaluate federal sci­
entific programs in order to provide Con­
gress and the President with better in­
formation. Its evaluations may be useful 
to the President, the Congress, and other 
agencies with the power to make science 
policy. Nevertheless, the evaluations 
themselves may not reflect the internal 
policy deliberations that the "internal 
communications" privilege is designed to 
protect. The Garwin Report may con-

F.2<l 132G, 1338-1339 (1968) ; )fachin v. 
Zuckert. 114 U.S.App.D.C. 335. 338-340. 
316 F.2d 336, 339-341 (1962), cert. de­
niP<l. 375 U.S. 896, 84 S.Ct. 172, 11 L.Ed. 
2d 124 (1963) ; Boeing Airplane Co. v. 
Coggeshall , 108 U.S.App.D.C. 106, 112, 
280 F.2d 654, 660 (1960) ; note 42 infra. 

42. Cf. nite<l States v. Morgan, 313 U.S. 
409, 422, Gl S.Ct. 999, 85 L.E<l. 1429 
(1941) ; Morgan v. Unite<l States. 304 
U.S. 1, 18, 58 S.Ct. 773, 82 L.Ed. 1129 
(193, ) : Carl Zeiss Stifting ,·. \'. E. B. 
Carl Zeiss, Jena, 40 F.R.D. 318, 32~126 
(D.D.C.lOGG), aff<l JJer curiam, 12 U.S . 
App.D.C. 10, 384 F .2<l 979, cert. denie<l, 
3 9 U.S. 952, 88 S.Ct. 334, 19 L.E<l.2d 
3Gl (1967). 

43. Ackerly v. Ley, 137 U.S.App.D.C. 133, 
138, 420 F.2<l 1336. 1341 (1969). 

44. The rationale of the exemption for inter­
nal communications in<licates that the ex­
em]ltion should be m·ailable in connection 
with the Garwin Report even if it was 
prepare i for an agency by outsi<le experts. 
'fhe G• ,,·ernment may have a special need 
for tl·e o]l inions and recommendations of 
tempJrnry consultants, an<l those in­
<livitluals shoul<l be able to girn their judg­
tr.ents freely wi tb ,,ut fea r of publicity. A 
tlocument like the Garwin Report should 
therefore be trcatc<l as an intra-agency 

-. ::......-...,"':,.__ ..,....~ 

tain some policy advice and recommenda­
tions which are protected by the statu­
tory exemption.44 In the present record, 
however, there is no evidence to indicate 
that releasing the factual information in 
the Garwin Report will expose the deci­
sional processes of the President or oth­
er executive officers with policy-making 
functions. Unless the Government intro­
duces such evidence on remand, the fac­
tual information in the Report will not 
be protected by the exemption for inter­
nal communications. 

[21-23] Another statutory exemp­
tion which may be applicable to the Gar­
win Report is the fourth, protecting 
"trade secrets and commercial or finan­
cial information obtained from a person 
and privileged or confidential." 45 This 
exemption is intended to encourage indi­
viduals to provide certain kinds of confi­
dential information to the Government, 
and it must be read narrowly in accord­
ance with that purpose.46 If the Garwin 
Report contains material protected by 

memoran<lum of the agency which solicit­
etl it. 

45. 5 l;.S.C. § 552 (b) ( 4) (Supp_ V, 1970). 
Other statutory exemptions also protect 
information that might be communicated 
to the Go,·ernment on a confidential basis. 
The Act exempts "personnel and medical 
fil es and similar files the tlisclosure of 
which would constitute a clearly unwar­
ranted invasion of personal privacy," 
and matters "contained in or relate<l to 
examination, operating, or condition re­
ports prepared by, on behalf of, or for the 
use of an agency responsible for the regu­
lation or supervision of financial institu­
tions." Id., § 552(b) (6) & (8). The 
Act also exempts " investigatory files com­
piled for law enforcement purposes except 
to the extent available by law to a party 
other than an agency." Id.,§ 552(b) (7). 
This exemption covers files prepared for 
both civil an<l criminal law enforcement. 
See Clement Bros. v. N. L. R. B., 282 F. 
Supp. 540, 542 (N.D.Ga.1968). 

46. See H.R.Rep.:1fo.1497, 89th Cong., 2d 
Scss., 10 (1966) ; S.Rep.Ko.813, 89th 
Cong., 1st Sess. 9 (1965) ; Grumman Air­
craft Eng'r Corp. v. Renegotiation B<l. , 
138 U.S.App.D.C. 147, 151, 425 F.2d 57~ 
5 2 (1970) ; Bristol-Myers Co. v. F. 'l'. 
C., 138 U.S.App.D.C. 22, 25-26, 424 F.2<l 
935, 938-939 (1970) ; Consumers Union 
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this exemption, then that material should most effectively undertake the statutory 
be deleted before disclosure of the re- de novo evaluation of the Government's 
mainder may be required.47 claim by examining the Report in cam-

[24] Finally, the trial court on re- era. Since the record indicates that 
mand may be called upon to consider the the Report is an evaluation of the fed­
first exemption for matters "specifically eral program for development of the 
required by Executive order to be kept SST, it seems likely that foe Report con­
secret in the interest of the national de- tains factual information on the SST and 
fense or foreign policy." 48 

[25) Under the Freedom of Informa­
tion Act, the District Court is required to 
expedite the proceedings on remand to 
determine whether the Garwin Report is 
protected by any statutory exemption or 
constitutional privilege.49 The court can 

of the l'nitc<l Stntcs, Inc. v. Veterans Ad­
ministration, 301 F.SupJ1. 796, 802-804 
(S.D.X.Y.1960). Sec also Rovinro ,·. 
'Cnitcd Stntes, 353 U.S. 53, 77 S.Ct. 623, 
1 L.Ed.2cl G3!l (1957) (itlcntity of in­
formers) ; In re Quarles & Butler, 158 
U.S. 532, 15 S.Ct. 950, 30 L.Ed. 1080 
(1895) ; Vogel v. Grunz, 110 U.S. 311, 4 
S.Ct. 12, 28 L.Ed. 158 (1884); Frcemnn 
v. Seligson. 132 U.S.App.D.C. 5G, G0-70, 
405 F.2d 132G, 1330-1340 (1968) ; West­
inghouse Elcr. Corp. v. City of Burling­
ton, 122 U.S. A1111 .D.C. G5, 70-74, 351 F .2cl 
762, 767-771 (19G5) ; Boeing Airplane 
Co. v. Coggcshnll. 108 U.S.App.D.C. 106, 
113. 280 F.2d G54. 6Gl (1060) ; Arnstein 
v. l.,'nitcd Stntes, 5-l App.D.C. 190, 203-
204, 296 F . 946, 950-051 (1924). 

47. The exem ption for confitlcntial informa­
tion is nmilable only with respect to in­
formation receivecl from sources outsitle 
tho Government. The Garwin panel's R e­
port is therefore eligible for this exemp­
tion only to the extent it contains private 

•· information gh·en confitlentially by panel 
membr rs or information obtained from 
nongo1·ernmental parties on a confitlential 
basis. See Grumman Aircraft Eng'r 
Corii. v. Renegotiation Bd., 138 U.S.App. 
D.C. 147, 151. 425 F.2d 578, 582 (1970) ; 
Consumers Union of the United States, 
Inc. ,·. Veterans Aclministration, 301 F. 
Supp. 70G, 802 04 (S.D.X.Y.1969). 

48. 5 l'.S.C. § 552(b) (1) (Supp. V, 1970). 
The other exemptions require a de novo 
dete rmination of whether the record the 
Go1·ernment 8eeks to withhold contains in­
formation of the class protected by an 
exemption. But to qualify for the first 
exemption, the Government nee<l show 
only that the rc:corcl is "s11ccifically re­
quiretl * * * to be kept secret" pur­
suant to an Executive order; review of 
the propriety of keeping it secret is then 

on the Government's activities with re­
spect to it. If the Government asserts 
a specific privilege on remand, inspection 
of the Report will enable the court to de­
lete any privileged matter, so that the 
remainder may be disclosed in accord­
ance with the policies of the Act.llO Even 

limitecl to tletermining that the admin­
istrntive ci_ecision was not arbitrary an<l 
capm:10us. See Epstein v. Resor, 421 
F.2d 030, 033 (9th Cir.), cert. clenie<l, 398 
U.S. 965, 00 S.Ct. 217G, 26 L.Ecl.2d 549 
(1970). See also United States v. Rey­
noltls, 345 U.S. 1, 73 S.Ct. 528, 07 L.Ed. 
727 (1953) ; Totten v. United Stutes, 92 
l'.S. 105, 23 L.Etl. 605 (1875) ; cf. Day­
ton v. Dulles, 102 U.S.App.D.C. 372, 378, 
25-l F .2tl 71, 77 (1957), rev'tl on other 
grountls, 357 U.S. 144, 78 S.Ct. 1127, 2 
L.Etl.2d 1221 (1958). 

49. Except as to causes the court consiclers 
of greater importance, J)roceedings before 
the district court, as authorized by this 
paragraph, take 11recedence on the docket 
over all other causes antl shall be assigned 
for hearing and trial at the earliest 
practicable <late an<l expedited in every 
way. 
5 U.S.C. § 552(a) (3) (Supp. V, 1970) . 

50. See Grumman Aircraft Eng'r Corp. v. 
Renegotiation Bel., 138 U.S.App.D.C. 147, 
150, 425 F.2cl 578, 581 (1970). Sec also 
Boeing Airplane Co. v. Coggeshall, 108 
U.S.App.D.C. 106, 114, 280 F.2cl 654, 662 
(1960): 

In the present case, where no military 
or state secrets are involvecl, uncl where 
the generally meritorious basis of 
the subpoena-inclucling necessity-has 
been established, we think it proper for 
the District Juclge to examine in camera 
the individual paJ]ers which are allegecl 
to be J)rivilege<l, and direct exclusions or 
excisions in a mnnner deemed lawful 
and nppropriate, keeping in mind the 
issues of the case, the nature and im­
portau-." of the interests supporting the 
claim of privilege, and the funclamental 
policy of free societies that justice is 
usually J)romotecl by clisclosure rather 
than secrecy. [citations omitted] 
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if the Government asserts that public 
disclosure would be harmful to the na­
tional defense or foreign policy, in 
camera inspection may be necessary. In 
such a case, however, the court need not 
inspect the Report if the Government 
describes its relevant features sufficient­
ly to satisfy the court that the claim of 
privilege is justified.51 

III 

[26] Congress passed the Freedom of 
Information Act in response to a per­
sistent problem of legislators and citi­
zens, the problem of obtaining adequate 
information to evaluate federal programs 
and formulate wise policies. Congress 
recognized that the public cannot make 
intelligent decisions without such infor­
mation, and that governmental institu­
tions become unresponsive to public 
needs if knowledge of their activities is 
denied to the people and their repre­
sentatives. The touchstone of any pro­
ceedings under the Act must be the clear 
legislative intent to assure public access 
to all governmental records whose disclo­
sure would not significantly harm spe­
cific governmental interests. The policy 
of the Act requires that the disclosure 
requirement be construed broadly, the 
exemptions narrowly. 

The public's need for information is 
especially great in the field of science 
and technology, for the growth of spe­
cialized scientific knowledge threatens 
to outstrip .pur collective ability to con­
trol its effects on our lives. The OST it­
self was created to help alleviate this 
problem; Congress intended that the 
OST would provide better information 
and coordination with respect to federal 
activities in the scientific field. It would 
defeat the purposes of the OST, as well 
as the purposes of the Act, to withhold 
from the p:.1blic factual information on a 

51 . See United Stutes v. Reynolds, 345 U.S. 
1, 8-10, 73 S.Ct. 1'-28, 97 L.Ed. 727 
(1953) ; Epstein v . .i:tesor, 421 F.2d 930, 
933 (9th Cir),· cert. denied, 398 U.S. 
965, 90 S.Ct. 2176, 26 L.Ed.2d 549 
(1970). 

federal scientific program whose future 
is at the center of public debate. 

Reversed and remanded for further 
proceedings in accordance with this opin­
ion. 

WILKEY, Circuit Judge (concur­
ring): 

I concur in the result reached and in 
the court's opinion, except on the point 
of equitable discretion discussed below. 

I. 

It is necessary to remand this matter 
to the trial court, because the trial court 
did err in not holding the Garwin Report 
a record of all' agency subject to the 
Freedom of Information Act, and there­
fore quite logically did not proceed to 
consider the exemptions under that Act. 

II. 

Conceivably on remand the trial court 
may also reach a question of constitu­
tional privilege.1 To put this question 
in perspective, it must be understood 
that the privilege against disclosure of 
the decision-making process is a tripar­
tite privilege, because precisely the same 
privilege in conducting certain aspects of 
public business exists for the legislative 
and judicial branches as well as for the 
executive. It arises from two sources, 
one common law and the other constitu­
tional. 

Historically, and apart from the Con­
stitution, the privilege against public 
disclosure or disclosure to other coequal 
branches of the Government arises from 
the common sense-common law principle 
that not all public business can be trans­
acted completely in the open, that public 
officials are entitled to the private ad­
vice of their subordinates and to con­
fer among themselves freely and frankly, 
without fear of disclosure, otherwise the 

I. Although the trial court cited this as n 
second ground of its ruling, this issue hns 
not been raised by the Government. 
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advice received and the exchange of 
views may not be as frank and honest 
as the public good requires. 

No doubt all of us at times have wished 
that we might have been able to sit in 
and listen to the deliberation of judg­
es in conference, to an executive ses­
sion of a Congressional committee or 
to a Cabinet meeting in order to find 
out the basis for a particular action or 
decision. However, Government could 
not function if it was permissible to 
go behind judicial, legislative or exec­
utive action and to demand a full ac­
counting from all subordinates who 
may have been called upon to make a 
recommendation in the matter. Such 
a process would be self-defeating. It 
is the President, not the White House 
staff, the heads of departments and 
agencies, not their subordinates, the 
judges, not their Jaw clerks, and mem­
bers of Congress, not their executive 
assistants, who are accountable to the 
people for official public actions with­
in their jurisdiction. Thus, whether 
the advice they receive and act on is 
good or bad there can be no shifting 
of ultimate responsibility.2 

Insofar as the executive branch is con­
cerned, most, if not all, of the informa­
tion protected by this common law privi­
lege is now covered by the fifth exemp­
tion to the Freedom of Information Act 
which exempts from disclosure "inter­
agency or intra-agency memorandums or 
lett_ers which would not be available by 
law· to a party other than an agency in 
litigation with the agency." 3 

The constitutional part of the privi­
lege arises from the principle of the sep­
aration of powers among the legislative, 
executive and judicial branches of our 
Government. This at first glance may 
not seem relevant here, where the ap­
pellants are private citizens relying on 
the Freedom of Information Act, but it 
puts the matter in a different focus to 

2. Ilogers, The Ilight to Know Govern­
ment Business From the Yiewpoint of the 
Government Official, 40 Marq.L.Rev. 83, 
89 (1956). See generally, Kramer and 

448 F.2d-68½ 

know that originally Congressman Henry 
S. Reuss had sought to obtain this Re­
port over a period of months. Whatever 
justification lies behind the refusal of 
his request has a bearing on appellants' 
rights here. Only after both Dr. Du­
Bridge and Mr. Ehrlichman, Assistant to 
the President, had declined to accede 
to the Congressman's request-on the 
ground that "the report was in the na­
ture of inter- and intra-agency memo­
randa which contained opinions, conclu­
sions and recommendations prepared for 
the advice of the President"-did the ap­
pellants make their request. 

Appellants invoked the Freedom of 
Information Act in support of their re­
quest, but as the court's opinion points 
out-without deciding whether the re­
fusal of the Assistant to the President 
was justified or not-"* * * while 
his [Mr. Reuss'] right as a citizen to ob­
tain the Report under the Act is equal to 
that of appellants, his right as a Con­
gressman is presumably greater" (foot­
note 6). Obviously Congress could not 
surmount constitutional barriers-if 
such exist in this or any other given 
case-by conferring upon any member 
of the general public a right which Con­
gress, neither individually nor collective­
ly, possesses. Water does not naturally 
rise higher than its source. 

Recognition of the necessity, on both 
grounds cited above, of preserving the 
confidentiality of certain papers and de­
liberations has come from all three 
branches of our Government. A few ex­
amples demonstrate the universality and 
antiquity of the principles involved here. 

While the constitutional privilege has 
been asserted most frequently in our his­
tory by the executive against the de­
mands of the legislature, yet the Con­
gress itself has always recognized a priv­
ilege for its own private papers and de­
liberations. Not only is there no pro­
vision or procedure for a demand by a 

l\Iarcuse, Executive Privilege-A Study 
of the Period 1953-1960, 29 Geo.Wash. 
L.Ilev. 623 (1961). 

3. 5 U.S.C. § 552(b) (5) (Supp. V, 1970). 
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private citizen for access to any papers 
deemed confidential, but no court sub­
poena is complied with by the Congress 
or its committees without a vote of the 
house concerned to turn over the docu­
ments willingly in response to the re­
quest of the court, thus properly pre­
serving the co-equal separate status of 
that branch of the Government. For ex­
ample, 

[N]o evidence of a documentary 
character under the control and in the 
possession of the House of Represent­
atives can, by the mandate of process 
of the ordinary courts of justice, be 
taken from . such control or possession 
but by its permission." 
The judiciary, as perhaps inherently 

the weakest of the three branches, has 
most frequently reiterated the principle 
of separation of powers, the classic ex­
pression being in Kilbourn v. Thompson: 

It is * * * essential to the suc­
cessful working of this system that the 
persons intrusted with power in any 
one of these branches shall not be per­
mitted to encroach upon the powers 
confided to the others, but that each 
shall by the law of its creation be lim­
ited to the exercise of the powers ap­
propriate to its own department and 
no other.5 

The reason for the separation of powers 
was well put by Mr. Justice Brandeis: 

The doctrine of the separation of 
powers was adopted by the convention 
of 1787, not to promote efficiency but 
to preclude, the exercise of arbitrary 
power. The purpose was not to avoid 

4. H.R.Res. 427, 81st Cong. , 2d Sess., 9G 
Cong.R ec. 565--{l6 (1950) ; see H.R.Res. 
460, 81st Cong., 2d Scss., 96 Con:;.Rec·. 
1400 (1950) ; H .R.Hcs. 465, 81st Cong .. 
2d Sess., 96 Cong.Rec. 1605 (1950) ; 
H.R.Res. 469, 81st Cong., 2d Sess., 06 
Cong.Rec. 17 >5 (1950) . Only recently, 
in a si tuation substantially the inverse 
of the present case, -i. e., a suit to sup­
press publica t ion of congressional docu­
ments, the House indicated its di spleasure 
with, and asse rted its independence from 
wha t it deemed an intrusion by the ju-

friction, but, by means of the inevita­
ble friction incident to the distribution 
of the governmental powers among 
three departments to save the people 
from autocracy.6 

When President Washington first de­
clined to furnish the House of Repre­
sentatives with a document requested by 
it, he gave as his reason for refusal, 

[I ] t is essential to the due adminis­
tration of the Government that the 
boundaries fixed by the Constitution 
between the different departments 
should be preserved, a just regard to 
the Constitution and to the duty of 
my office, under all the circumstances 
of this case, forbids a compliance 
with your request.• 
These examples of recognition by all 

three branches of a constitutional priv­
ilege to withhold certain documents un­
der given circumstances not only show 
the tripartite nature of the constitutional 
privilege, but are relevant here, where 
the appellants are private citizens, be­
cause the original request for the Gar­
win Report stemmed from a Congress­
man and was denied by the executive on 
grounds the validity of which is not yet 
finally determined. But it would be an 
absurdity to contend that a Congress­
man- who is both citizen and Member of 
the House or' Representatives-could not 
have access to a document in the execu­
tive branch, and yet another citizen could 
gain access on the strength of a statute 
enacted by Congress. Thus, if the ex­
emptions to the Freedom of Information 
Act are found not to permit withholding 
of the information sought here, the exec-

,licia ry into its 11rerogntins wi th reNpect 
to its own lloc·uments. Sec H entoff ,·. 
!chord, 318 F.SuJlp. 1175 (D.D.C.1970) , 
and 11.R.nes. 1300, 01st Cong., 2d Sess., 
116 Cong.Rec.II 11606, 11625 (daily ed. 
14 Dec. 1970). 

5. 103 U.S. 168, 191, 26 L.Ed. 377 (1880). 

6. Mye rs ,·. United Stutes, 272 U.S. 52, 
293, 47 S.C' t 21, 1, 71 L.Ed. 160 (1026) 
(dissenting opinion). 

7. 1 Richa rdson, Messages nnd Papers of 
the Presidents 196 (1896) . 
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utive may still assert a constitutional will be kept confidential.9 There do not 
privilege on the ground that Congress appear to be such equitable grounds for 
may not compel by statute disclosure of non-disclosure present in the instant case 
information which it would not be en- and I would not therefore reach the dif­
titled to receive directly upon request. ficult question of statutory construction 

Part II of the court's opinion also ex­
presses the view that Congress, in pro­
viding for de novo court review of agen­
cy refusals to disclose information, in­
tended to require the courts to enjoin 
withholding of any agency record not 
exempted by the Act and not protected 
by a constitutional privilege. Congress, 
the opinion states, "did not intend to 
confer on district courts a general power 
to deny relief on equitable grounds apart 
from the exemptions in the Act itself." 
This quoted statement and related dis­
cussion relate to an issue which is not 
presented for decision in this case and 
is not likely to face the trial court on re­
mand. There is no suggestion in the rec­
ord that the District Court here denied 
relief on equitable grounds, nor is it 
likely that such grounds could be pre­
sented in the context of this case. It 
has been suggested that a court may, on 
equitable grounds, decline to require dis­
closure of records not covered by a spe­
cific exemption in the Act, where to or­
der disclosure would irreparably invade 
personal privacy or cause the Govern­
ment to violate an agreement with a pri­
vate party that non-commercial and non­
financial II information provided by him 

8. Tl11• fourth C'X<'mJJti on of tl1e Frectlom 
of ·111formntion A<:t exempts from ,lis­
.-Josure ""commerr·ial o r financi al informa­
tion obtainl'd from a person nnd privi­
leged or confidential." 5 U.S.C. § 552 
(hl (-!l (Supp. Y, 1970) . 

9. Davis. The Infol"mation Act: A Pl'<'· 
liminary Annlysis, 34 U.Chi.L.R ev. 761 , 
7G7, 7S7. 791, 802 (1967 ) . 

10. 5 r .S.C. 552(a) (3) (1967) . In H er·ltt 
f'o. ,·. Bowles. 321 CS. 321 , 64 S.Ct. 
!)87, 88 L.Ed. 75-! (1944 ), the s tatu te in­
\'Ol\'rd directetl thnt upon com()lnint of 
the a dminis trntor of the Emergency Price 
Control Act an injunction " shall be grant­
ed." Xe\'ertheless the Supreme Court held 
that the District Court could decline to is­
sue an injunction if equitable considern­
t ions intlicatetl that to be the appropriate 
result. Contrarily, in United Steelwork· 

of the District Court's power in such cir­
cumstances. 

The Act itself merely provides: "On 
complaint, the district court * * * 
has jurisdiction to enjoin the agency 
from withholding agency records and to 
order the production of any agency rec­
ords improperly withheld from the com­
plainant." 10 It does not in terms re­
quire that such jurisdiction be exercised 
in all cases. The legislative history pulls 
in opposite directions on this question; 
the Senate Report states: 

It is the purpose of this [Act] to 
* * * establish a general philosophy 
of full agency disclosure unless infor­
mation is exempted under clearly de­
lineated statutory language. * * * 
It is essential that agency personnel, 
and the cour ts as well, be given defi­
nite guidelines in setting information 
policies. Standards such as "for good 
cause" are certainly not sufficient.11 

The House Report, on the other hand, re­
lates that under the Act: 

The . Court will have authority when­
ever it considers such action equitable 
and appropriate to enjoin the agency 
from withholding its records and to 

ers , •. Cnited S tutes. 361 U.S. 39, SO S.Ct . 
1. -! L.E,1.2d 12 (1959), the Court im11lied-
ly held that nntler n s tatute which ()ro­
\'idetl thnt the Distri ct Court ' ·shall hare 
jurisdiction" to f' njoin an in,lustr,\'•Widc 
strike causing a nationnl emergenc·y, the 
tri nl judge hn,J no equitable dis<·retion to 
rcfu s!! to issue nn injunl'tion . (That 
conclusion wns mn<lc explicit in th <' ,·on­
curring o()inion of Justices Frankfurter 
arnl IIarl nn.) The ll CC'Ommo,lation of 
these two precc,lcnts an,! tlwir :lJlJJli ca­
tion to the stntutol'y scheme of the Fr!'e· 
,!om of Informa tion Act arr, in my \"iCw, 
bes t aeeomplishe,1 in the eontext of a 
c·asc where the issue 1s presented by the 
fn r·ts and nrgue!l by the 11artics. 

I I . S.Rep.X o.813, 89th Cong., 1st Se~s. 3 
(1965). 
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order the production of agency records 
improperly withheld.12 

And a noted commentator has expressed 
the view that the denial of relief on 
equitable grounds is an appropriate 
course in certain circumstances.13 

There is, no doubt, force to the major­
ity's opinion that the thrust of the Act is 
to limit the grounds for agency withhold­
ing to the exemptions therein stated, and 
that the discretion of the court in en­
forcing the Act should thus be similarly 
curtailed. Nevertheless, because of the 
conflicting legislative history and the 
difficulty in determining congressional 
intent on this matter, I believe that pur­
suant to sound principles of judicial de­
cision making, decision of this issue can 
and should await the case where it is 
squarely raised. I therefore express no 
view as to the correctness of the major­
ity's suggestion that the courts are gen­
erally without equitable power to decline 
to order production of agency records in 
cases not specifically covered by exemp­
tion. 

III. 

Part III of the court's opm10n is a 
summary of the laudable objectives of 
the Freedom of Information Act of as­
suring public access to information nec­
essary to making informed decisions on 
public issues, but I respectfully suggest 
it is nevertheless unessential to our deci­
sion here. Since it forms part of the 
court's opinion, however, I think it 
should be made clear that neither the 
public nor the Congress is being denied 
the facts here in regard to the supersonic 
transport, and therefore recourse to le­
gal action under the Freedom of Infor-

12. H.RRPJi.Xo.1497, 89th Cong., 2d Sess. 
9 (19GG). 

13. Davis, supra, note 9. 

14. Hearings on II.TI. 17755 Before thP 
Subcomm. of the Senate Committee on 
Appropriations, 91st Cong., 2d Scss., pt. 
2, a t 1621 (1970) ; Hearings on Super­
sonic Transport Development Befo re the 
Subcomm. on Economy in Government 

mation Act as a practical matter was 
simply unnecessary. 

Each of the persons who were asked by 
Dr. DuBridge to form the ad hoc panel 
to prepare the Report for the President 
could be called before the appropriate 
congressional committee and asked for 
his views on any aspect of the SST pro­
gram. There is no reason why the views 
of these scientists and engineers cannot 
be made available to the Congress and to 
the public. The only matter about which 
they should not be asked is exactly what 
advice they gave the President. Fur­
thermore, almost two years have gone by 
since they expressed their views to the 
President, and the opinions which they 
might now give to the Congress or to the 
public, in the light of additional informa­
tion obtained, might be somewhat differ­
ent from their best advice at the time 
they helped formulate the Garwin Re­
port. Even without an appearance be­
fore a congressional committee any one 
of several of these scientists or engi­
neers could be interviewed by the press 
or on TV, invited to write an article for 
a magazine or newspaper, or participate 
in public discussion in any form, in or­
der to enlighten the public. There would 
be nothing improper in a public expres­
sion of individual opinion, so long as ex­
actly what the person advised the Presi­
dent was not explicated. 

As a matter of recorded fact, Dr. Rich­
ard Garwin, who chaired the panel, has 
done just that. He has appeared before 
three different congressional commit­
tees,14 and has been publicly reported as 
stating that he had "said everything I 
have to say" in lengthy critical testi­
mony about the SST before the three 
committees, although he appears to have 

of the Joint Economic Comm., 91st Cong., 
2d :-;css., pt. 4, at 904, 908 (1970) ; 
Hea rings on Department of Transporta­
tion Appropriations Before the Subcomm. 
on Dept. of Transportation and Related 
Agencies Appropriations of the House 
Comm. on Appropriations, 91st Cong., 
2<l Sess., pt. 3 (Testimony of Members of 
Congress an<l Interested In<livi<luals and 
Organizations) at 980 (1970). 
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carefully refrained from 
Garwin Report itself.15 

discussing the The Court of Appeals, MacKinnon, Cir-

Thus it appears that alternate means 
of obtaining the facts in regard to the 
SST, other than a lawsuit to compel pro­
duction of the Garwin Report, are avail­
able both to the public and to Congress. 16 

This hints at the possibility that what 
the appellants are seeking here is really 
the advice given the President of the 
United States by his subordinates, rather 
than the facts in regard to the SST pro­
gram on which the public and the Con­
gress can form an intelligent judgment. 
Viewed in this light, the issues may take 
on a different aspect from those framed 
by the appellants. 

w ____ "" 
0 ~ KEY HUMBER SYSTEM 

T 

UNITED STATES of America 
v. 

Wilkin D. LUMPKIN, Appellant. 
No. 24410. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued April 14, 1971. 

Decided June 21, 1971. 

Defendant was convicted m the 
United States District Court for the 

··District of Columbia, John H. Pratt, J., 
of armed robbery and assault with a 
dangerous weapon, and he appealed. 

15. Dr. Garwin, at least, was inten·iewed 
by the Saturday Review, The ·wnshing­
ton Post, and \'ery likely n number of 
other media representntives. See Sut­
ton, Is the SST Really Xecessa ry, Sat­
ur<lny Rel'iew, 15 Aug. 1970. nt 14; 
Washington Post, 21 Dee. 1970, § A, nt 
2. Accordin.~ to the latter report : 

Gnrwin snid he still <lid not feel free 
to discuss the study [made by the ad 
hoc panel at the request of the OST] it­
self, hut he emphasized thnt he "said 
everything I have to say" nbout the 
SST in the course of critical testimony 
this year before three congressional 
committees. 

cuit Judge, held that evidence that de­
fendant and two other men entered store 
together, that they conversed together 
until other customers left the store, that 
defendant did not lie on the floor when 
one of the codefendants, with a gun, an­
nounced a "stick-up" and said "To the 
floor.", and that defendant moved from 
near the door to near the cash register 
after a codefendant ordered store em­
ployee to open it was sufficient to sup­
port defendant's conviction for armed 
robbery and assault with a dangerous 
weapon, and conflicting testimony of de­
fendant and his codefendants whereby 
they all sought to establish that defend-
ant and one of his codefendants were in­
nocent bystanders did not destroy the 
permissible inference of defendant's 
guilt. 

Affirmed. 
Bazelon, Chief Judge, concurred in 

the result. 

1. Criminal Law e=:,59(5) 
Mere presence at scene of crime is 

not sufficient to convict one of aiding 
and abetting; what is required is evi­
dence that the accused knowingly asso­
ciated himself in some way with the 
• criminal venture, that he participated in 
it as something that he wished to bring 
about, and that he sought by his action 
to make it succeed. D.C.C.E. § 22-105. 

2. Assault and Battery e::,92 
Robbery e::o24(1) 

Evidence that, inter alia, defendant 
and two other men entered store togeth-

These reports of Dr. Garwin's inter­
views with the press were quoted nnd <lis­
eussed on the Senate Floor. See 116 
Cong.Rec. S 20921, S 20932 ( daily ed. 
21 Dec. 1970). 

16. Of course these considerations would 
not npply to personnl advisors to the 
President such as members of the White 
- · Juse staff, who traditionally do not ap­
pear before Congress. But, as the court's 
opinion indicates, Dr. Garwin and his 
confreres, operating under the direction 
of the OST, are not thus restricted. 
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