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LRM ID: MDH238 SUBJECT: HHS Testimony on Implementation of the Multiethnic Placement 
Act of 1994 and the Interethnlc Placement Provisions of 1996 

1 

RESPONSE TO 
LEGISLATIVE REFERRAL 

MEMORANDUM 

If your response to this request for views Is short (e.g., concur/no comment), we prefer that you respond by 
e-mail or by faxing us this response sheet. If the response Is short and you prefer to caD, please call the 
branch-wide One shown below (NOT the analyst's Une) to leave e message wHh e legislative assistant. 

You may also respond by: 
(1) calling the analyst/attorney's direct Une (you will be connected to voice mail if the analyst does not 

answer); or 
(2) sendng us e memo or letter 

Please Include the LRM number shown above, and the subject shown below. 

TO: Melinda D. Haskins Phono: 395-3923 Fax: 395-6148 
Office of Management and Budget 
Branch-Wide Line (to reach legislative assistsnt): 395-7362 

FROM: (Date) 

(Name) 

(Agency) 

(Telephone) 

The following is the response of our agency to your request for views on the above-captioned subject: 

Concur 

No Objection 

^ No Comment 

See proposed edits on pages 

Other: 

FAX RETURN of pages, attached to this response sheet 
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TESTIMONY CP OLIVIA A. GOLDEN 

Aasutont Sccrctv] for Childrea atd FftmUic$ 
U.S. DeparaneDt oT\ Health and Human Services 

on 
i 

THE IMPLEMENTATION OF THE 1 lULTffiTHNIC PLACliMUNT ACT OP 1994 
AND THE INTERETHNIC ijLACEMENT PROVISIONS OF 1996 

before 

Tlie Subcormnlttte on Hunun Resources 
of 

The House Conrnfatee on Ways and Means 

Septet iber 15.1998 

" i 
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Dcir Mr. Chairman and Meadben of tl o Subcommittee, 

I nxn pleased to appear before you toda; - to discuss die implementation and eafbicqocnt 

of the MultictMc Placemem Act of 19 >4, as unewied aad expanded ucpon by the 

taexethnlc Placement provisions of Sec don 1808 of die Small Business Job Protection 

Act of 1996. Ulce the members ottius Subcommittee, we in tbe Depanment of Heallh 

and Human Services an """"fa** to i npurixig that every child in die ohild welfan 

system ia given the opponunity to grow up in a safe, stable, loving, permanent hoc ic. 

In fact, we have pledged to double die rumber of fhete childran adopted over a flvi -

year period. We are firmly dedicated t > eradicating race-bawd discrimmatton that 

Btasds in the way of placing childien in permanent homes 

We ate proud that this Administration} BK been Able to work in a bipartisan fluhioo 

with members of Congress in both Hou ies over Hie past several years io pass critic il 

adoption and foster care legislation. Tl e enactment of the Multiethnic Plaeement A ct 

in 1994, passed with the slrung aupport of (he Piesktatt, placed front and center tfâ  

issues of adoption and children's need 1 sr permanency- The Multiethnic Placcm 

Act, along with the 1996 Interethnlc PI cement provisions, the Court Improvemem 

Program, and the Adoption and Safe Vi znllies Act of 1997, have all made signifies] it 

comributions to strengthening the child welfare system of this country. Bywarldnj; 

together, we have enacted and are now Lmptementing laws that make the health and 

Siftty of cfclldrtn our first contldando: L. We havt put in place a legal framework hat 

encourages dmeiy deetsion-niaung in t te adoption ana foster caie systems. And vs 
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DSAfTFOX mmmL REVIEW' 

lyrve begun to tear down the many barfllcn to adqpliou, indudiog the problem of 

discrimination on tbe basis of nee or ethnicity. 

While the important work of imp! 

great deal has changed since its 

lemeniog 

ffinc^ro sot 

this Depanment, States have moved 

! the Mult 

in 1994. 

[c Placemem Act continue i, a 

in 

• Twemy-oine compliance reviews 

molti<xwnty level) have been 

August 1996. A compliance review 

for example, found that race was 

in foster care. In fact, it was 

(boad: 

dctcnaincd 

with 

Whit 

* When tha Multiethnic Pkcement A( t wns enacted, we fotmd 29 States and the 

District of Columbia had laws or pt licies that allowed race-based discrimination: 

fbster care and adopdon placements Today, os a result of cooperative work 

away from such race-based decisions, 

this means to a child in States Uke > rtansas and California, is that he or she will no 

longer need to go through additiona months of waiting while workers seek a fajnily 

of the same race, when a ftmlly of 11 different race, is ready and able to adopt 

today. 

reviews of practices at tbe local, count;or 

by the Office for Civil Rights (OCR) s nse 

conducted by OCR in 3 eoundM in Florida, 

bejng used as a factor in the placement of children 

that some caseworkers used race as a 

P. 5/20 
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VKAJVFOR MIEBIUL REVIEW- p/MM 

primary factor in placing children. Fhew discriminatory practices are being 

corrected and children in Florida BIB now being placed in homes within thdr cdunty 

of residence more frequently, and t$e time children wait for placement has boot 

shortened. 

Technical assistance provided by bcjth the Administration for Children and Fftn̂ lics 

and the Office for Civil Klghts in at least 40 States has resulted in the revision i f 

countltss regulations, policies and t ;aining curricula that guide the work of chil 1 

welfare professionals, snd has proiqpted the re-training of many private and public 

agency workers. 

• The Secretary has personally writte i tn all 50 governors urging their leadership in 

these critical endeavors. She bas ex tphasized that we need their assistance in 

moving fhrwaid with die complex a id important next phase of implementation 

gaining Aill compliuncc with ihepn visions of these laws by individual social 

workers, vohmteen and supervisors 

of specific chfldren. 

who nuke key decisions affect the placeme nt 

As those examples demonstrate, we have made important strides. Box there is mttel i 

that remains to be done to address the i seds of abused and neglected children in ou • 

P. 6/20 
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DRAFT FOR B/IONAL RSVUiW - Wffl 

am welftre system. Over a half a million children are Inftster care, And, based on 

oiir mcwrt recent data, we estimate that j pproxfenately 110,000 of these cbildreo an 

waiting to be adopted, ĵproxlmately 59 perccm of these children are African 

American (Non-Hispanic), 29 percent are White (Non-Hispanic), 10 percent axe 

Hisptuiteanl 2 pereent are of other rac is or ethnicities. The average age of children 

wailing to be adopted ii between 7 and R years old. Over a quarter are over the agk of 

IC. Many also have diaabllitiea. Many of these children have spent long periods 

time in foster care; in fact, their mean 1 mgth of stay in foster care is almost four ye an 

As we move forward to ensure that thete children are placed in safe and loving 

adoptive or permanent homes, we must address many obstacles. We must work to 

provide timely, adequate services that ctet the needs of children and fanilta. We 

must promote dcdsion-makixig that reft ctg a child's sense of time. We musl iinprcve 

need for better interjuiiBdictional cooperatiin 

among Stales and counties. We must rejendt an expanded pool of fiunilies willing a id 

able to serve as foster or adoptive parcrte for children in need, including children with 

gpwM nueds, minortty chtldrts, older ̂ hildfen &nd sibling groups. Wc must also 

well as in policy, discrimination that cause 

of foster case. 

court procedures. We must address the 

continue our work to end, in practice as 

children to remain in the nupennaxience 
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2 mch 

(Qjoy 

We simply cumot aak a (Md who bu 

placed in multiple foster homes for as 

longer than necessary finally to get to 

care of a family. TWs is the reason tha: 

Federal level to implement the 

provisions. But we know Aat the succeksfiil 

require not only our ongoing coxmnitnutm 

leadership and dedication on the part of State 

responsibility fbr the administration of bUId 

DXAFI FOR ufTsmu. KEvusw - mm 

sen maltreated, removed from his home and 

as half of his life to wait even a moms at 

what every child deserves - the love ai d 

we are committed to doing all we can fron 

Muhiettinic Placement Act and interethnic Placement 

I am pleased now tn provide you with 

implsmanmtion of the Multiethnic 

the 

implementation of these statutes will 

to tmpiemem and enforce the law, but 

and local officials with direct 

welftre programs all across this counth. 

more detailed overview uf the Department 

Placement Act and Interethnic provisions. 

ImpUmentaHftn nf th* Multfetlmir W tPMnmt Art-. 

Since 1994, staff in both the Administration for 

for Civil Rights within the Department bf 

closely together to promote the Ml implementation 

ard the 1996 Interethnic Placement provisions 

pronged strategy to support implemen̂ tion, 

Children and Families and the OfQ»e 

Health and Human Servicea have workee 

of the Multiethnic Placement Aty 

. Hie Department has initiated a mu 

ion, including: 

ti-
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• Issuing tfanftly policy guidance to i (ates, 

• Reviewing state laws and policies; 

• Providing technical assistance to pi iblic and private agency staff; 

• Conducting reviews; and 

• Ttwestigtting individual coses of auLgod violatjous. 

D&iFTrOR DfTEBliAL RBMW • 919M 

I would like to share with you some' 

of these areas. 

PoUcf Oaidcmct & States 

Within six weeks of the passage of tbe tyultietimic 

Department issued an 

of the key steps the Dcpartmcnr has taken in eacn 

Informs ricm Men xrandum 

te State civil rights officers summarizing 

text. This waa followed several months 

Federal Register that reviewed key legal 

that would be illegal linder the Act. md 

same race placement for a speeifled perl (d 

adopted by a ftmily of another race 

decision, our guidance restricted eonsidetadon 

Placement Act in 1994. the 

to State child welftre ageixdes and 

new law and transmitting a copy of the law's 

later with the publication of guidance in the 

concepts and identified examples of practices 

as State policies that require searching fbr jt 

of tfane before allowing a child to be 

with the Supreme Court's Adaxand 

of race to exceptional, case-specific 

e 

Coasistent 
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liKAtrttHtmXKMLRBMW-Wm 

i of tbe Uw and caused son e to circumstances only. This was a very st ict: 

questiun whether It was overly restricfr c. 

ween October 1994 and June 1995, he Depaitmeiit conducted an initial review of 

all States' statutes, regulations and publ <hed policies on adoption and foster care ta 

detennine if they were in eofflpliance w th the Multiethnic Placement Act. Based oji 

this review, on June 30,1995, letters u ere sent to 29 States and the District of 

Columbia outlining problem areas of nt ncompliance with the Federal law and offering 

technical assistance. Among tbe issues identified through the Depanraent's review 

were 28 State statutes or policies that g ive discriminatory preference to same-race 

placements, 9 statutea that contained tii ie requirememi fbr searching fbr same-race 

placements before a transraclal placement could be considered, and 5 statutes, 

regulations or policies that contained dacriminatory racial prefbrencea in reendtms s 

potential foster or adoptive fiunilies. 

th: By October 21,1995, one year after 

all but three States had amended their 

into compliance. Two of the remEinin 

enactment of the Multiethnic Placemem A & 

pannes, regulaiions and polides to bring the n 

States came into compliance in My 1996, land 

State's delay in complying with the Federal law 

of 

the last State in April 1997. (This last 

was due to the need for legislative actidn in a State in which the legialature meets dnly 

• i 
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DEArtrOR INimUL REVIEW • fa/96 

buimually.) 

In addition to wotldng t̂b States to injplement tbe Don-discrimination provisions df 

th? Muhiethnic Placement Act, tbe Dnxtmeot also issued guidance to the States at the 

Act's requirements relating to diligent i ecnunoeni. Beginning in October 1993, St ies 

were required to amend their title TV-B the Child and Family Services plana to address 

steps they will take to recruit prospecfr e foster and adoptive Ibuulies who reflect t̂ c 

racial and ethnic diversity of children n seding placements. 

When, on August 20,1996, the Prasiih nt signed into law the Small Business Job 

Protection Act of 1996, which included the pro via ions relating to the "Removal of 

Barriers to Interethnic Adoption," the Department reviewed the new law's impact (in 

the ongoing implemenlaLiuu of efforts t > prevent race- or ethnicity-based delays or 

denials of foster care or adopdon place nents, It was determined that, while the 

changes woe significant, the basic issu a of State low and policies had already beeh 

addressed in the Department's initial re view of State laws and policies completed ill 

1995. The 1996 Interethnic Placement provisions affirmed the Department's strict 

interpretation and clarified Confiiess' ittentto eliminate completely delays in place nent 

where they were in any way avoidable The law now axplicitiy reaffinned that nei her 

race nor ethnicity could be used as the basis for any denial of placement, nor could 
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such factort be uaed as a reMon to dela; 

in place new and more effective enforcement poUcks. 

DRAFT FORVfTEXNALXIVIgW-9/9/99 

any foster or adoptive placement. It also pot 

E^lc infonnation about the 1996 Interethnic Placement provisions was transmitted p> 

the States in November 1996, and morq detailed guidance in June 1997. This guidahce 

clarified die changes nude to the Multiethnic Placement Act (including the elimination 

of language in the original statute that i lade the racial or ethnic background of tbe ̂ hlld 

a "permissible conalderationn in detern ining foe best interests of Die child). Tt alsr 

explained new provisions that sutyect S ates and other entities receiving Fedenl 

funding to specific graduated financial; lenaldes (hi cases in which a corrective actijm 

plan fails to cure the problem within si. months.) This guidance highlighted four 

critical clemems of the Multiethnic Plai sement Act and foe 1996 Interethnic Placement 

proviaitiU. 

1) Delays in placing children who 

tolersted. nor are denials based |on any prohibited 

considcratiCTii 

2) Discrimination ia not to be 

wish to serve as fbster or 

TT" i i 

need adoptive or foster homes are not to 

or otherwise inappropriate 

who b krated, whether It la directed toward adults 

adopt ve parents, toward children who need safe fnd 

P. 12/20 
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appropriate homes, or toward cqmonmities or populations which may herettpre 

have been under-utilized as a resource for placing children. 

3) Active, diligent, and lawbl 

parents of all baCKgrouads is 

meeting the demands of good pijactice 

boh 

DRAFT FOR nriEMMLKSmW-1 MM 

recruitment of potential fbster and adoptive 

a legal requirement and an imporam tool! for 

4) The operative standard in fos ter care or adoptive placement has been and 

continues to be "the best interetts of the child.'' Any umsideration of race 

color or national origin in fnsta or adoptive placements must be narrowly 

tailoied to advance the child's t ad inumsais and must be made as an 

individualized determination of each child's needs and in tight of a spedfic 

prospective adoptive or foster p uem's capacity to care for that child. 

In addition tn issuing guidance to the 

practice, tbe department has also 

Interethnic Placement proviaious' 

the Social Security Act. Weifltfclpate 

Proposed Rulemaking very soon. 

Stales on tbe law's requirements for policy ai id 

been working to develop regulations on the 1996 

ion of financial penalties under title IV £ 

pubMing this guidance as pan of a Notice 

appl catii 

10 

of 

of 

P. 13/20 



SEP-10-1998 08:39 TO:213 - J. KLEIN FROM:HASKINS, M. P. 14/20 

nUFTFOf) INIESKAL 90/H 

Tichnical AishtMce; 

Since the pusage of the Multietboic PI icement Act in 1994, tbe Deperuueul has 

committed itadf to providing effective jtraininft and tecbnlcal aasUtance to both out 

tĉ iotul office tteff (who have thf moi t frequent direct conuct widi SiaLe ufQcials; and 

to the States tiuanaelves to ensure the s iccessftil implementation of this important i ew 

Federal law. Tn July 1995, staff from i ha headquarters and regional offices of the 

Children's Bureau within the Adminitt aticm tor Chikiren and Families (ACF) and fee 

Office for Civil Righti (OCR) Jointly c inducted training seesiona for ACF and OCI 

smffineachof the 10 Federal regions i nd included at least one State site visit in « ch 

region. Similar technical asfiiawmce wa i then provided by regional staff to Siatca t > 

assist them in making needed changes % > State laws, policies and regulations in ord̂ r to 

ensure that they were in cnrnpliance wiih die Federal Uw. For example! 

» The Department has worked widi ths State of Maine onievenl occasions to revise 

its policies and training manuals (01 nsure that they do not encourage illegal 

considerations of nee. Later thia m mth, ataff from both OCR and ACF wiU 

conduct a training session for aU Sta £ Depaxtmem of Human Services adoption 

staff and the new State Adoption Co tfdinator to ensure that the revined policies Sre 

clear to those who are on the frontlines of implementation. 

n 
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VRAFTFORINILRNM. RBVZBW - 9/9/99 

I 

Depaidnent has alerted State officials to provisions of 
j 

contain provisions in violation of the Multiethnic Placement 

provisions. As a result, these statutes have been 

• In Illinois and Missouri, the 

new laws or bills Oat 

Act and Interethnic Placemem 

corrected or repealed. 

Most recently, David Gairison, Acdng Director of the Office for Civil Rights, and 

I sent a letter to aU States reiteratin] [ our commitment to making the staff and 

resources of our respective offices i vailablc to States, at thdr request, to provkfe 

technical assistance on policy nr pn edee issues. 

Among other strategies, the Departmex t has made, extensive use of national and 

regional conferences and meetings as a forum to train on the requirements of the law. 

For issnnce, in Boston, OCR and ACF regional staff presented a workshop at the |2Sth 

annual New BnglMud Adoption Confer ncc sponsored by the Open Door Society ol 

Massachusetts, Inc. Over 1,500 adopt ve parents, prospective adoptive parents, bijrth 

parents, foster parents, social workers {and agency professionals attended the 

conference. 

The ACF has also made available the (t&Udren's Bureau's Natkmal Resource Cetuprs 
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DMyrtW ISl tSKNAL REVIEW - 3/9/98 

to suppoxt State tn̂ lementanon efforts. One of our Resource Centers, the Nationa 

Resource Center on Legal and Court Isi ucs, operated under a cooperative agreezneikt 

with the American Bar Association's C nter on Children and the Law, prepared a 

monograph on the Multiethnic Placeme it Act that waa released shortly after the lav 

went into effect. The publication has s nee been revised to reflect the dianges mad s 

die 1996 law, and was recendy diasemi rtad to all Sutes. The monograph review 

requiremems of the law and contains pi actical suggestions fbr child welfare 

are responsible for implementing the law in the adminisueiois and social workers who 

best interests of tbe children ihey serve 

We also have used our discretionary giants to further the purposes of the MultfeOnfe 

Placement Act, as amended. For inata ice, we have awarded grants under At Ado itkm 

iree materials and community progmms to 

1 es that adopt trflnsradally. Further, becauŝ  

number of children awaiting adoptive 1 unllles continues to outstrip the available 

somber of homes, we an suppottisg imovartve efforts to expand the pool of fami 

for waiting children drawn both ftom1 rtthin and beyond their communhiei. 

Opportunities program to develop reso 

preserve, strengthen and support femil 

Monitoring and CumpUance Xgvkws; 

13 

by 

the 

idie 

ies 
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The Department of Heahb and Human 

mOidiDrlnx uAnpilaucc with the 

DRAFT FOR D/WtfUL KEMW* MM 

ietvices has developed ttaee procedures fbr 

Multiethnic Plaeement Act, as amended. These taf 

« The Child and FamUy Serviees Rnjiews, conducted by the Administration for 

Children and Families (ACF); 

• Complaint Investigations, conduoteii by tbe Office for Civil Rights (OCR); and 

« Compliance Reviews, conducted ty tbe OCR. 

Under ACF's Child and Fainily JServic » Review, pan of the revised child weUbre 

monitoring strategy that we have been piloting, States first undertake a sclf-assessi lent, 

based to the extent possible on a teviey of existing data. This is Mowed by an o Mite 

as approprinte State and local officials. Thion-rcv iow involving Federal staff, as well 

related tn race) which warrant a close 

site review involves an examination of] a limited number of case records add intenjiews 

with a range of individuals involved ir the delivery and receipt of child welfare 

services. Questions relating to the Sta te's huplciuentatkm of the non-discrimination 

and recruitment provisions of the Mul (ethnic Placement Act are included as part < f the 

self-assessment. In addition, data fron the Adoption and Fbster Care Analysis anjl 

Reporting System (AFCARS) and/or < ther State data axe used as part of die self-

assessment and may bdp to reveal pat eras (e.g. differesses in placement patterns 

examination during the on-site review of 

14 

P. 17/20 
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individual cases. If ACF's review suggests 

OCR will be notified so that * more iitjdepth 

FROM:HASKINS, M. 

DhAFTFORWTHMiLREVttW. 

potential noncompllanee with the law, 

investigation can be undertaken. 

P. 18/20 

9*9/98 

The OCR has reaponalbility fbr ensuriilg compliance with TtOe VI of the Civil Rlgftts 

Act of 1964, Complaints by indlvidoa] s who believe that they have been victims 

discrimination are investigated by OCI 

Flauaneni Act and the Interethnlc Plao imcct provisions of 1996, IB wmphdnis; 

to adoption and fbster care have been r iceived and investigated. 

was, at the request of a foster care 

. Since the passage of the MuMethnic 

• In one case, a private agency in Mi ihigan was investigated for its policies relat ng 

to transracial placements. The case involved a medically fragile African Amer can 

child, born weighin* just one poua fewr ounces, who required foster care. Wien 

the infisnt was four months old (that weighing four pounds, six ounces), he wat 

placed with a ̂ lite foster family. After just two weeks with that family, the cliild 

rclidng 

vorlcar and the worker's supervisor, moved 

different foster home, this one an African American ftmily. Tbe investigation 

revealed that the two employees hat 1 circumvented agency review procedures aiU 

violated agency policy against usiq race in placement dedsioas. They had alsp 

misrepresented the fects of the dufc 'a situation, both orally and incase 

toe 

documentation. As a result of the Investigation, the supervisor was filed, and tie 

• • u * 

19 
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DRAFT FOR DflERML REVIEW, f y/M 

worker, a new employee, placed on brobatlon. 'iHe agency was also provided wjth 

technical assistance on tixt requinmi nts of the Mutdethnic Placemen: Act, as 

amended, to help guard against flume violations of the Uw. 

The OCR also conducts periodic review of the policies and practices of rectpienu df 

HHS fluds to determine whether they aie in compliance with fte Uw. Generally, tie 

scope of the inquiry in a compliance rev ew is broader than in a complaint 

investigatian, •ithmgii lome of the unu cfata and infonnation are compiled. Since 

August 1996, when the Interethnic Prov sions were signed into law, me OCR has 

initiated 30 compliance reviews of recip ents in 19 States. Typically, compliance 

reviews inveuUgals county- and locul-lci el eulitiea, and private agencies, as well as ihe 

State agency. As a result of this type of review, wc have required States to take a 

variety of conecUve actions, Including i laklng policy changes; dlssetuiiuung 

infonnation on policy changes to staff a d private agencies involved in placement 

decisions; training placement supervisor i and workers; monitoring fbture placement 

practices; collecting racial and ethnic da a to assess recruitment and placement pane ns; 

and educating prospective adoptive pare its. 

Tanking tn thf Ftfnrei Changing Frm trlinsPttctkft 

is 
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We have accomplished much in the past few yean. We have changed the law and tlje 

policy framework in which decisions are made about individual chikiren ao that 

decisions can be made truly on rhe basis if individual children's needs, and not on 

blanket assumptiona about race. We havu also taken important step* in educating am 

re-training administrators and workers in the States. Building ou these actions, oor 

work in the coming years wiU focus on a Meeting change in front-line practice all 

across the country. Decisiona about placi ig children in specific foster or adoptive 

hftmes are made by literally thousands of ocial workers in both public and printe 

agencies and by juvenile or family court jt dges. Clearly, reaching all of these 

individuals is beyond the ability of one Federal agency acting alone. Therefore, we 

will be reaching out to work collaborativel r with State agencies, untortitiea. 

profeasioful organizations end others to enjiure that aU of these individuals understand 

and follow the law. 

This work is uemendousiy important if we are to give the thousands of children 

awaiting adoptive homes a chance to begin hew lives, as pan of a new family. As 

challenging aa this work will be, we arc committed to continuing to bring the vision of 

the Multiethnic Placement Act, as amended, 

Thank you fbr the oppurtunity to testify bef( re the Subcommittee. 1 would be pleased 

to answer any questions you may have. 

into reality. 
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m-1 

Maywood. N.J. - I n the backyard of the home of Tim Eustace and Kevin 
Williams, 8-year-old Kyle takes a running leap and lands on Eustace's back. The 
boy smiles broadly as h i s dad bounces him around. Meanwhile, as Williams 
watches. Kyle's brother, Corey. 3, sends himself down a yellow s l i d e w i t h the 
delighted s h r i e k , "Happy ho l i d a y s ! " - even though i t i s March. 

Kyle and Corey are African-American: t h e i r adoptive parents. Eustace and 
Williams, are white and gay. As f o s t e r c h i l d r e n who are now t r a n s r a c i a l 
adoptees, the boys embody a n a t i o n a l debate about f i n d i n g the best s o l u t i o n s f o r 
the 500,000 c h i l d r e n i n f o s t e r care and the 100.000 c h i l d r e n awaiting approval 
f o r adoption. Foster-care placements are o f t e n the key i n determining a c h i l d ' s 
f u t u r e parents: Half of a l l c h i l d r e n adopted through p u b l i c agencies, l i k e Kyle 
and Corey, are i n f o s t e r care and 90 percent of these c h i l d r e n are adopted by 
t h e i r f o s t e r parents, according to the National Council For Adoption, a 
n o n p r o f i t research group i n Washington, D.C. 

The t r a n s r a c i a l adoption debate has spurred new l e g i s l a t i o n i n recent years. 
In 1994, Congress passed the M u l t i - E t h n i c Placement Act. which forbade p u b l i c 
agencies from delaying or denying a f o s t e r - c a r e placement or adoption based 
s o l e l y on race, although i t permitted them to consider race. Last August, 
President B i l l C l i n t o n signed an amendment f o r b i d d i n g agencies from considering 
race a l t o g e t h e r i n the f o s t e r care and adoption placement process. Before the 
1994 act, 43 s t a t e s , i n c l u d i n g New York, had r u l e s encouraging same-race 
placement. 

The law has begun to a l t e r same-race placement p r a c t i c e s i n some st a t e s , said 
William Pierce, president of the National Council For Adoption. 

"A C a l i f o r n i a agency t h a t was g e t t i n g money from the s t a t e to place black 
c h i l d r e n only w i t h black f a m i l i e s t o l d me t h a t the st a t e said. We won't give you 
any more money because you're doing same-race placement,' " he said. "And i n 
Minnesota, the l e g i s l a t u r e and a Supreme Court task force are t a l k i n g about the 
need to redo t h e i r law to comply w i t h the f e d e r a l law ." 

Some 50.000 p u b l i c and p r i v a t e adoptions take place every year, w i t h most 
t r a n s r a c i a l adoptions arranged through the p r i v a t e system, the c o u n c i l r e p o r t s . 
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Though no government agency has f i g u r e s on t r a n s r a c i a l adoptions, the f e d e r a l 
Department of Health and Human Services r e c e n t l y has taken steps to begin 
gathering such f i g u r e s . 

"We're working w i t h the s t a t e s to automate t h e i r r e p o r t i n g systems, which 
w i l l help us b e t t e r t r a c k where kids are i n the system." said spokesman Michael 
Kharfen. "We monitor s t a t e s t h a t have p r a c t i c e s where they consider the race of 
the c h i l d and the race of the f a m i l y to ensure t h a t they e l i m i n a t e those 
practices and change t h e i r guidance manuals. We also have a r e p o r t i n g mechanism 
that f a m i l i e s who f e e l they've been d i s c r i m i n a t e d against can use." 

Elizabeth B a r t h o l e t . a professor of adoption and famil y law at Harvard 
U n i v e r s i t y , believes the recent m u l t i - e t h n i c placement l e g i s l a t i o n w i l l help 
change the p u b l i c system's leaning toward race matching. " I t ' s a powerful law 
that imposes serious p e n a l t i e s on p u b l i c adoption agencies t h a t use race to 
place c h i l d r e n . " she said. " I f i t i s implemented i n the s p i r i t i n which i t was 
w r i t t e n , i t w i l l shake things up i n a l l f i f t y s t a t e s . " 

At l e a s t one f a m i l y has already tested the law's power to help black parents 
as w e l l as white. 

Last year, the Rev. Walter Myers, 49. and h i s w i f e . Beverly, 48, both 
African-American, of Maynard. Mass., wanted to adopt t h e i r two white f o s t e r 
c h i l d r e n . M a r j o r i e , 8. and Catherine, 6. 

A f t e r a p u b l i c adoption agency denied the couple's i n i t i a l a p p l i c a t i o n and 
the Department of Social Services r e j e c t e d a subsequent appeal, they sought out 
a high-powered lawyer who i s himself the parent of t r a n s r a c i a l adoptees. " I t 
became clear the process was d i s c r i m i n a t o r y . " Myers said. "The reasons the 
agency gave f o r r e f u s i n g us were e i t h e r minor or c o n t r i v e d . DSS used the 
agency's report to deny us again." 

But l a s t December, a f t e r the agency learned of the Myers' i n t e n t to go to 
court w i t h a team of s i x lawyers, the department approved the adoption. 

"Thft new law was one of the reasons I decided to pursue the case," Myers 
said. "And the g i r l s had been i n our care f o r four years - they had become 
members of our f a m i l y . " 

S t a t i s t i c s suggest some r a c i a l d i v i s i o n s nationwide are breaking down, 
helping to f o s t e r t r a n s r a c i a l adoption. I n t e r r a c i a l marriages almost doubled 
between 1985 and 1995, from 792,000 to 1,392,000. according to the Census 
Bureau. I n t e r n a t i o n a l adoptions, which are o f t e n t r a n s r a c i a l , have r i s e n to 
11,340 i n 1996 from 6,536 i n 1992, the National Council For Adoption r e p o r t s . 
And w i t h recent court decisions a l l o w i n g unmarried couples, s t r a i g h t or gay. to 
adopt c h i l d r e n together, more p o t e n t i a l parents are h i t t i n g the market. New 
York. New Jersey, Massachusetts. Vermont, I l l i n o i s , Indiana and the D i s t r i c t of 
Columbia recognize t h i s r i g h t . 

Many t r a n s r a c i a l - a d o p t i o n experts h a i l the growing v a r i e t y of t r a n s r a c i a l 
adoptions, i n c l u d i n g I n t e r r a c i a l couples adopting m u l t i r a c i a l c h i l d r e n ; black 
single parents adopting nonblack c h i l d r e n ; lesbian and gay couples adopting 
c h i l d r e n of various races. 
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"Let a thousand flowers bloom," said Randall Kennedy, a Harvard Law School 
professor who teaches a course on race r e l a t i o n s . "We have a s i t u a t i o n i n which 
c h i l d r e n are i n need of f a m i l i e s . " 

Most parents adopting across r a c i a l l i n e s maintain that t h e i r c h i l d r e n have 
not had any problems i n t h e i r community or i n t h e i r home. 

"Transracial adoption does serve the best i n t e r e s t s of the c h i l d r e n . " says 
s o c i o l o g i s t Rita Simon, co-author of a 1994 study of 203 f a m i l i e s . "They're not 
confused about who they are. and they're aware of t h e i r r a c i a l i d e n t i t y yet 
committed to t h e i r f a m i l y . " 

At the same time, white parents who want to adopt black c h i l d r e n are best 
prepared when they have a " s o p h i s t i c a t e d " r a c i a l i d e n t i t y - which means they've 
thought about what being white means, said Robert Carter, a professor at 
Columbia U n i v e r s i t y ' s Teachers College who has researched t r a n s r a c i a l adoption. 

"I'm not opposed to t r a n s r a c i a l adoption - I'm opposed to t r e a t i n g i t as a 
r i g h t f o r white people," he said. " I f you don't understand the s u b t l e t i e s of 
race, you're not going to be able to pass the meaning of race on to your c h i l d . 
Just taking your c h i l d r e n to a club or t e l l i n g them a st o r y i s not enough. I t ' s 
a l i f e s t y l e . " 

Marilyn Harper, an African-American second-grade teacher i n Madison, Wis., 
has a Korean son. a Korean daughter, a Guatemalan daughter, and a Russian 
daughter. Harper, 39. turned to p r i v a t e adoption a f t e r she and her husband, 
David, 40. who i s white, were stymied by the p u b l i c system f o r years. " I was 
shocked to hear p u b l i c agencies say they would r a t h e r place a b i r a c i a l c h i l d 
w i t h a white f a m i l y than w i t h us," she said. "They f e l t i t would give the c h i l d 
a b e t t e r chance i n l i f e . " 

Harper said she was staunchly opposed to t r a n s r a c i a l adoption u n t i l she 
adopted her own c h i l d r e n and r e a l i z e d i t was more important to f i n d good homes 
fo r such c h i l d r e n as soon as possible. " I s t i l l b elieve the i d e a l placement i s 
w i t h a f a m i l y of the same race." she said, "but I don't t h i n k k ids should w a i t . " 

About 60 percent of a l l f o s t e r c h i l d r e n who want to be adopted are 
African-American, experts say. I n New York C i t y , t h a t f i g u r e r i s e s to 80 
percent, representing about 6.000 c h i l d r e n . The number of African-American 
c h i l d r e n i n f o s t e r care has s t e a d i l y r i s e n , from 160,000 i n 1990 to 220.000 i n 
1995. according to the American Public Welfare Association i n Washington. D.C. 

While blacks adopt at four times the rate of whites, according to the 
Department of Health and Human Services, they make up only 12 percent of the 
t o t a l population. 

"Even i f you have black people adopting and being f o s t e r parents at a r a t e 
way beyond t h e i r presence i n the population, you s t i l l won't have enough black 
f a m i l i e s . " Kennedy said. "Race matching condemns c h i l d r e n i n i n s t i t u t i o n a l 
care." 

Eustace, 40, a c h i r o p r a c t o r , and Williams. 44, a s o c i a l worker, have placed a 
high premium on g i v i n g t h e i r adopted sons. Kyle and Corey, who were born 
HIV-positive, a sense of t h e i r A f r i c a n - American her i t a g e . Their approach 
includes books, museum outings and a planned t r i p to Senegal, the country of 
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o r i g i n of the boys' b i o l o g i c a l f a m i l y . And they have sought out a diverse c i r c l e 
of f r i e n d s , i n c l u d i n g one couple w i t h a P h i l i p p i n e son. an Alaskan 
American-Indian son, and an African-American son. 

"We t r y to give the boys as much exposure as possible but no more than my 
parents gave me to my I r i s h h e r i t a g e . " Eustace said. "What's important i s to 
raise young people to be good people. I f th a t were more the focus, there would 
be a l o t fewer problems." 

GRAPHIC: Color Cover Photo by Paul Kerns-At t h e i r New Jersey home. Tim Eustace, 
l e f t , and h i s companion. Kevin Williams, w i t h t h e i r adoptive sons, brothers, 
Corey, 3. and Kyle. 8. (NS BD E d i t i o n ) 
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D A T E : 

TO: 

FACSIMILE TRANSMISSION 
Office of the Assistant Secretary 

The Administration for Children and Families 

FROM: Samara Weinstein 
Special Assistant to the 
Assistant Secretary for Children and Families 

Telephone: (202)401-6953 
Fax: (202)401-4678 

MESSAGE: 

Nicole 

Attached please find for your infonnation the policy issuance which interprets the Interethnic 
Placement provisions which amended the Multi Ethnic Placement Act (MEPA). This was 
sent out to our Regional Offices and the field - essentially the State Child Welfare Agencies. 

Also, I have enclosed the piece we drafted for a possible White House announcement on 
MEPA implementation and the Adoption 2002 Calendar of events. 

Department of Health and Human Serrices 
Administration for Children and Families 

370 L'Enfant Promenade, S.W., Washington, D.C. 20447 
Phone: (202) 401-9200 
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Progress on Breaking Down Racial And Ethnic Barriers To Adoption 
Implementing the Multi-Ethnic Placement Act (MEPA) 

The Clinton Administration has made great progress in prohibiting discrimination in adoption 
and foster care placements as a result of extensive efforts to implement the Multi-Ethnic 
Placement Act (MEPA), which President Clinton championed in 1994. Since the Department 
of Health and Human Services (HHS) issued guidance on compliance with MEPA in April 
1995, HHS has worked with each state to ensure that their laws, policies and practices 
prevent discrimination and delays on the basis of race, culture and ethnicity. 

As a result of our continued review, support and technical assistance, since MEPA was 
passed: 

• Four states have revised their statutes; 

Eleven states have made regulatory changes; and 

Twelve states and the District of Columbia have amended policies or policy-related 
materials to prohibit adoption agencies from denying or delaying placement of a waiting 
child based on race, color and national origin. 

Due to the Clinton Administration's commitment to removing racial and ethnic barriers to 
adoption, currently 48 States and the District of Columbia have statutes, regulations, 
and written policies that are in full compliance with MEPA and with Title VI of the 
Civil Rights Act. The two remaining States have already made substantial changes and are in 
discussions with the Department regarding the remaining changes necessary to achieve full 
compliance. 

To strengthen MEPA, in August 1996 President Clinton signed the Small Business Job 
Protection Act of 1996 which included Interethnic Adoption provisions (1EP) imposing strict 
penalties on states for non-compliance with MEPA. As part of the Clinton Administration's 
plan to move children more rapidly from foster care to safe and permanent homes, HHS will 
issue guidance to states on these new provisions soon. In addition, HHS will continue to 
monitor states' progress, swiftly review any complaints and provide additional training and 
technical assistance to states to ensure that states comply witii these laws. 
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ACF 
Administration 

US. DEPARTMENT OF HEALTH AND HUMAN SERVICES 
A auustratKm on Chikiren, Yoctth and Families ACF 

Administration 
1. Log No. ACYF-IM-CB-97*04 2. fesoance Date: 06-05-97 

for Children 
and Families 

3- Originating Office: Children's Bureau for Children 
and Families 

4, Key Words; The Small Business Job Protection Act of 1996, 
Interethnic Adoption, and MnhtiethnSc Placemetit 
Act -

TO: 

SUBJECT: 

LEGAL AND 
RELATED 
REFERENCES! 

PDRPOSB: 

BACKGROUND; 

INFORMATION MEMORANDUM 

State Agencies Administering the Title IV-B Child and 
Family Services Program and the Title IV-E Foster Care 
and Adoption Assistance Programs 

GUIDANCE POR FEDERAL LEGISLATION - The Small Business 
Job Protection Act of 1936 (Public Law (P.L,) 104-188), 
Section 1308, ^Removal of Barriers to Interethnic 
Adoption* 

The Shnall Business Job Pifotection Act of 1956 (Public 
Law 104-196); tbe Multiethnic Placement Act of 1934 
(enacted as part of the Improving American schools Act, 
Public Law 103-362) ; the Personal Hesponsibiliby and 
Work Opportunity Reconciliation Act of 1996 (Public Law 
104-193); t i t l e s IV-B (42 U.S.C. 620 SL. SSS- > and IV-B 
(42 U.S.C. 670 £t sefl-) of the social security Act; 
Section 4TL<.a.) o£ t i t l e !V-S (42 U-S-C. 671(a)); 45 
C.F.R. 1356; and ACYF-1M-CB-96-24-

The purpose of thia Information Memorandum i s to provide 
State agencies and others with guidance and 
clarification that relates to Section 1808f "Removal of 
Barriers to Interethnic Adoption," of the Small Business 
Job Protection Act. 

On August 20, 1996 President Clinton signed The Small 
Suainess Job Protection Act of 1996. included in this 
new law was Section 1008 "Remcrval of Barriers to 
Interethnic Adoption." On November 14, 1995 the 
Children's Bureau issued an Information Memorandum (IM), 
ACYF-IM-CB-96-24, to State t i t l e IV-E/TV-B agencie* 
informing them of the changes to ch« Multiethnic 
Placement Act (MEPA) of 1994 and che amendmente to t i t l e 
IV-B. 



JUN-09-1997 16:18 FROM TO 94566244 P.05 

GUIDANCE J The Department issued a memorandum (dated June 4, 1957) 
to the Office for C i v i l Rights (OCR) Regional Managers 
and the Administration for Children aaid Families (ACF) 
Regional Administrators to provide guidance in the 
implementation of MEPA ae amended. Attached i s the 
memorandum. 

INQUIRIES: OCR and. ACF Regional Office ( l i s t s attached) 

A. Harrell 
aputy Commissioner 

Administration, on Children:, Youth 
and Families 

cc: OCR and ACF Regional Office 

Attachntents: A: June 4, 1997 Memorandum, SUBJECTi Interethnic 
Adoption Provisions of the small Business Job 
Protection Act of 1996 (without attachments} 

8: Section ia08, "Removal of Barriers to Interethnic 
Adoption,« of the Small Business Job Protection 
Act of 1996 (P.L. 104-188) 

C: OCR and ACF Regional Office l i s t s 

ACYF-IM-CP-&7-04 
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/ y & DEPARTMENT HEALTH & HUMAN SERVICES 
s 

June 4 , 1997 

TO : OCR Regional Managers 
and 

ACF Regional Directors 

FROM : Dennis Hayashi / s / 
Director, office for C i v i l Rights 

and 
O l i v i a Golden /B/ 
Principal Deputy Assistant Secretary 

Administration for Children and Families 

SUBJECT : Interethnic Adoption Provisions of the Small Business 
Job Protection Act of 1996 

On August 20, 1996, President Clinton signed the Small Business 
Job Protection Act of 1996. Section 1808 of the Act i s e n t i t l e d 
"Removal of Barriers to Interethnic Adoption." The section 
affirms and strengthens the prohibition against discrimination i n 
adoption or foster care placements. I t does thi s by adding to 
t i t l e IV-B of the Social Security Act a state Plan requirement 
and penalties which apply both to Statee and to adoption 
agencies. In addition, i t repeals Section 553 of the Multiethnic 
Plaeement Act (MEPA), which has ths effect of removing from the 
statute the language which read "Permissible Consideration --An 
agency or entity [which receives federal assistance] may consider 
the cultural/ ethnic, or r a c i a l background pf the c h i l d and the 
capacity of the prospective foster or adoptive parents to meet 
the needs of a child of such background as one of a number of 
factors used to determine the beet interests of a child." 

Congress has now c l a r i f i e d i t s intent to completely eliminate 
delays i n placement where they were in any way avoidable. Race, 
culture or ethnicity may not be used as che basis for any denial 
of placement, nor may such factors be uead as a reason to delay 
any foster or adoptive placement, 

The Interethnic Adoption provisions maintain a prohibition 
against delaying o*̂  denying the plaeement of a child for adoption 
or foster care on the basis of race, color, or national origin of 
the adoptive or foster parent, or the chll<J involved. They 
further add a t i t l e IV-Sl State Plan requirement which also 
prohibits delaying and denying foster and adoptive placements on 
the basis of race, color or national origin. 

Tlie provision* also suisjeot States and antiti«c receiving Federal 
funding which are not i n compliance with these t i t l e TV-S State 
plan requirements to sp e c i f i c graduated fin a n c i a l penalties (in 
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Page 4 4 

cases i n which a corrective action plan f a i l s to cure the problem 
within s i x months) . ACF staff and OCR s t a f f are worlcing to 
develop a common protocol for determining compliance with these 
Interethnic Adoption provisions, as well as policy and procedures 
for ACF to use i n applying the t i t l e I V - E requirements, 
developing corrective action plans and imposing penalties. 

As a f i r s t step in implementxng the new t i t l e I V - E state Plan 
requirement and the associated penalties, ACP expects to amend 
certain of i t s c h i l d welfare reviews to acreen for compliance 
with MEPA and the Interethnic provisions. ACP w i l l begin 
preliminary documentation of MBPA compliance during f i s c a l year 
1597, while completing the work on formal review standards and 
protocols, which w i l l be published as proposed regulations. 
States which are determined to be out of compliance w i l l be 
engaged in corrective action planning imtaediately. The penalties 
irqposed by the Statute are graduated, and vary according to the 
State population and the frequency and duration of noncompliance. 
The Department bas estimated that state penalties could range 
from l e s s than $1,CQQ to more than $3.6 million per quarter, and 
penalties for continued noncompliance could r i s e ae high as $7 
itiillion to $10 million i n some States. 

The Office for C i v i l Rights w i l l continue to receive and 
investigate con^leinfcts related to MEPA, and i n addition w i l l 
conduct independent reviews to test compliance within the States. 
The Administration for Children and Families w i l l also conduct 
reviews which focus on or include tests of MEPA compliance. The 
two HHS agencies w i l l use the common protocol and review 
standards in order to assure uniform application of tha statute, 
and equitable and effective enforcement. 

The Congress has retained section 554 of MEPA, which raquix-os 
that c h i l d welfare services programs provide for the diligent 
recruitment of potential foster and adoptive families that 
r e f l e c t the ethnic and r a c i a l diversity of children in the State 
for whom foetor and adoptive homes are needed. This i s the 
section that requires states to include a provision for diligent 
recruitment i n their t i t l e IV-B State Plans. The diligent 
recruitmeiit requirement i n no way mitigates the prohibition on 
denial or delay of placement based on race, color or national 
origin. 

Set forth below i a the language of the new provision. Key tesrma 
contained i n MEPA that have been eliminated are shown, but 
©truck. 

A person or goveT-nment that i s involved in adoption or foster 
care placements may not--(a) Ceattogegieally] deny to any 
individual the opportunity to become an adaptive or a foster 
parent, [solely] on the fcasie of the race, color, or national 

ACYP-IM-CB-?7-<Vf 



TO: Hillary Rodham Clinton 
FROM: Jennifer Klein j L . 
DATE: 10/4/96 
RE: Transracial Adoption 

Carol Rasco asked me to write a note to you about the "Arkansas Minority Heritage 
Protection Act" signed by the President in Arkansas in 1987. Diane Blair called Carol to 
let her know that you were concerned about it. 

The legislation required courts reviewing the placement of a child in a foster or 
adoptive home to give preference to (1) a relative, (2) a family with the same racial or 
ethnic heritage as the child, and (3) if a family of the same background were not available, 
to a family of a different race or heritage that was knowledgeable and appreciative of the 
child's racial or ethnic heritage. The legislation also allowed birth parents to express a 
preference for placing their child in a home with the same religious background. 

The bill was passed at the very end of a legislative session. Carol would be happy 
to fill you in on her memory of the history of the legislation in Arkansas. 



THE WHITE HOUSE 

W A S H I N G T O N 

August 4, 1995 

MEMORANDUM FOR THE FIRST LADY 

FROM: Carol Rasco ( ^ f — ^ 

SUBJECT: Transracial Adoptions 

You asked for an update on the Multiethnic Placement Act of 1994 
(MEPA). 

Progress on Enforcement: MEPA was signed into law in October 
1994. In April of this year, HHS published guidelines on 
enforcing MEPA and informed the states of i t s plans for 
enforcement. This included a review of a l l relevant state laws, 
regulations, and published policies in order to identify any 
practices that violate MEPA. 

On June 20, HHS informed 30 states that their practices do not 
comply with MEPA. Three of these states (Arkansas, California, 
and Minnesota) have laws contrary to MEPA. These 30 states were 
told to submit plans to HHS by August 15 that demonstrate how 
they w i l l comply with MEPA. By law, states must come into 
compliance by October 21, 1995; however, those states that 
require a change in state law can apply for an extension unt i l 
after the close of the state legislative session. 

To date, most states appear to be cooperating and taking action 
to come into compliance. HHS has provided technical assistance 
to each state with a compliance problem, and has encountered 
l i t t l e or no resistance. State legislatures in California and 
Minnesota are currently considering changes to their statutes; 
California has requested and w i l l receive an extension until 
January 1996. In I l l i n o i s , a b i l l that would violate MEPA i s now 
on the Governor's desk awaiting signature. HHS has advised 
Governor Edgar of this problem and believes that he w i l l issue an 
amendatory veto that will bring the b i l l into compliance. Some 
Democratic state legislators are unhappy with this development. 

HHS has also provided technical assistance to state human service 
departments on training social workers to comply with the law, 
which i s important given the strong opposition to MEPA by the 
National Association of Black Social Workers. 

HHS Approach on Enforcement: The a r t i c l e you read in the L i t t l e 
Rock Free Press quoted Senator Metzenbaum's claim that HHS ' 
weakened the final version of MEPA, and charged that HHS i s now 
preparing regulations that w i l l make transracial adoption more 
d i f f i c u l t . I t also notes that the House welfare reform b i l l 
would deny federal funding to agencies that use race as a factor 
in placing children and help recruit black families by offering a 
tax credit to lower income families who adopt. 



HHS's guidelines take an aggressive approach on enforcement of 
MEPA, which we believe Senator Metzenbaum now acknowledges. MEPA 
i d e n t i f i e s the c u l t u r a l , r a c i a l , or ethnic background of the 
chi l d , along with the capacity of the prospective parents to meet 
the c h i l d ' s needs, as one of a number of factors that can be 
considered i n the adoption decision, as long as t h i s does not 
delay or deny an adoption. HHS's guidelines prohibit the use of 
race as a general c r i t e r i o n i n the decision; and prohibit a 
number of practices that could elevate the importance of race as 
a factor, such as preferences or time l i m i t s . They permit race 
to be considered only as part of the individualized evaluation of 
each c h i l d , and require a s p e c i f i c showing as to how the 
consideration of race i n the adoption decision would promote that 
child's i n t e r e s t s . Some would read MEPA to allow a general 
preference for a family of the same race i f that did not delay 
the adoption, but that isTnot HHS's reading of the law. 

A number of states have asked how to handle the hypothetical 
situat i o n of a choice between a black and a white family where 
a l l things are equal except for race. HHS has responded that 
t h i s hypothetical situation i s u n r e a l i s t i c , and that a l l 
decisions must be based on the needs of the individual c h i l d i n 
question. States have expressed p a r t i c u l a r concern about 
infants, who obviously can not be questioned about t h e i r needs. 
These concerns r a i s e the question of whether state workers w i l l 
attempt to circumvent MEPA and maintain the status quo by 
ce r t i f y i n g i n each individual case that that p a r t i c u l a r c h i l d 
would be better off with a family of the same race. 

The House welfare reform b i l l includes language that i s intended 
to prohibit consideration of race under any circumstances, even 
for any individual c h i l d . However, from a technical perspective 
HHS believes the language i s actually consistent with i t s current 
guidelines. On the Senate side, i t appears that key Republicans 
believe that MEPA and the HHS guidelines are sa t i s f a c t o r y and 
have no plan to follow the House's lead. 

cc: Melanne Verveer 
Abner Mikva 
Marcia Hale 



1 
s3 

mi 

Li. "S 

I 
t 

7 Custoe 

"-•as*-



PagtS June 16J9. 199S tMV 

Love may be colorblind, 
but adoption laws arent:" 

By George Oxfatri AfiQer 

InAitaaa»todar.2£83claUiaiKel»-
iwrnfaatcrhianeBiDoaurtaHndatBdMp*-
ttfioo fruoi tfaor pmnt^ prenrfly due ID 

indphyaalibuac.Them»ioritfwiB 
aentnaDy retura to thdr funiiiea when 
ter home atmtkn jmproves. But 186 wffl 

Though the actual number vsiea 
•ootfaly, this group erf 186 wiD wvtmGnfao 
wfcile social woriDen aenfa for fionSea w* 
iagtoaikipttbeni. 

TbeDepartmentofHiMDaaSernoeaaa'-
rentlr has 20 black bmOies and 77 white 

es waiimg to adopt But they oat 
make a wmb wtth the Idds in foster care, 

of the araOable children are falKk. 
of the adoptive families are white, 
of theae children are daaaified as'ape-

cal ' dddren. In Aikansaa. the ape-
dal needs deaignatiao apptea to dakken of 
color uvu tau fm sold, white children o»er 

e years old. gibBnggii»rpw and kids with 

:...... 

OD an averase, each ol these young 
paaple wffl ha*e to wait three years or 
hater beferebemg adopted. Yet countteas 
MMBKS ccnfimi, SDA every case worker 

dot aoch mcaiinate delays in find-
iog a permanent family on create a Hedme 
of knal and behaiionl problems. 

The timely plarftnent of children br 
adoptno by the Dhiaion of Child and Fam-
iy Services basnt always been aa bad as It 
• '. It's been wane. Fortunately, some 
of the adnrinistntive and proceduni delays 
• finfing wflbg fannies hare changed, or 

will Unfortunately, other problema 
jniMMM as deeply entrenched in the i 

Pulaski County Circuit/Chancery Judge 
J<Vce Wiffiams Warren described Ihe proce­
dure leading to the adoption of a child in 
faster care: "After the dependency neglect 
ruling, the child is placed in faster care and 
the state has 18 months to develop a case 

that recomniends removal of parental 
rights and adoption, or retuni (the dddlto 
the y. If adoption is recaaimended. m 
adoption packet is prepared. In the past, dot 
has taken ax to nine months. Then another 
18 to 24 months may pass before a family is 
approved. By then, the child has been in 

cm for three years or longer. 1 anoe 
to tell a case worker that Fd Eke to get 

the child adopted beiore he's old enoi«hto 

Indeed, the DCFSadoptii irtfoBot 
a number of teenagers who will undoubt­
edly reach voting age before finding aa 
adoptive family. 

At lent one procnhnl step m the; 
r care lo a" 

Theadopdon 
tbe chftfs compk 

.—totafty by piacenKut^B^ 
in the adoption unit inatead ttim^i 

b-fcapdMg Car 
goncs 

with vanous cmnty 
tnfifiiig the reapou 

inlfaenmfcerofvamttait« 
taeenlhedakfsadfandy'sreqdnaan. 
Thenew t̂em,ifi()prored,afaowffl*w 
liathlng aad moaitoriag trf each chld*t 
pngreas through the i 

ft^ the children ii 1 
saaal across the i 
htitfatBcfa aohitiooi to get thun i 
permanent homes. Nationwide. SOOOOO 
diildren are ai faster care and 200400 are 
available for adoption. Forty percent of 
those 200X100 are black, a diapropartion-
stefr IMK^ mmljei cuuiiiwltplfaepcpul̂  
tkaL AcconfingtoanAfkanaasDefMtmcnt 
trf HIIIIIMI Senrices documenc 1)DO uiauy 
cMdrea remain in faater care bac— af 
the tfiaanv at evoy levd cf tfaechfld wel­
fare defiwy tfttuiL* 

Inaia ally, the problem isn't just bu­
reaucracy, or even a lack of agency-ap-
provedfanilieswfl&ng to adopt children 

mm LhevouU re-
died in 

1972. the or-

bOty wiDhekx 

to adopt 
TheAiianaaaDtvUaacfCUklAdFkn-

Dy Services, the NABSWaalothrâ ooal 
advocacy groups amend lhat the prahlem 
ia act lack of black iMaaabahAaf re-
cniitiuent. Tlie DCF5 \ 
VmOf Outreach t 

I n . Besides 
JXXShaapreaUbdl 
1*rfart 
IVniBctSTAB,Wirh haa il far two years. 

Moat Deopfe awe that. UaaBy. Hack 

fakkheritw-BAkiMidedwarilxlop-
otatataBaadcUUren 

it lananUilafaater bamea while 
aboot Ihe trepanUe hm' 

lD«b<kd*k(air*(yareaetM«l 
tothtaktewUt^wfc. 

W ^ e Maatlrae, Awn^dt of 
41ack children aatioawide aad scores 
~ia.Arkansaa.are forced ta live tedefi-
nhely in foster homes, 

y Itoaical^.'inaar oMh^M jaater 
taaes happfeaiaW htidadVy white 
families. And, Xhoofh discotffaged in 
the past, the current trend is to en­
courage foster parenu to adopt their 
warda. 'Aboat 40 pereent of the adop-
gana dut-DCFS handles are by fos­
ter parents," Barke reported. 
- Bat pi arise, aa depleted in 
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tht rtecat mo»ie 'Losing Issish." 
wfasn » while (osier vsrenl wamls lo 

s blsek child. 'I personally 
I > of casai where no plsas existed 
to place a black child until th* whlu 
fosifr family tried to adopt.' ssid 
Utile Kock adoption lawyer Kay 
McUod. a member ol the American 
, my of Adoption Attornaya. 
Tha PCKS uses very nebulous crite­
ria to srlcct families that exclude 
white (amilivi from adopting black 
children.* she said. 

Larry Stang. who directed Project 
STARS fnr tha Csrtbral Falsy fouo-
dstion to recruit black families, said. 
*Two and a lull years ago. the belief 
ws* common that the DCFS didn't 
w«nl iranc-racial adoption*. In IMS. 
Arktn*** wa* ri»ad last in th* natttMi 
in the ratio ul private adoptions com-
pirtd to state agency adoption*.* Io 
IMS. IH'-VS placed lOK children in 
udoPlivi home*. Sialy-oar childrra 
•sre white. 38 blsck sad nine of 
mixed race. Ninety-five were classi-
Tird a* sperisl needs. Only three chU­
dren were placed In familiea of a dU-
fersat race. 

By law. DCFS placement workers 
hivr had little choice but lo try to 
tvert while familist' well-intenilooed 
«ff»ri» io adopt black children. Ar­
kansas is on* nf «l«v«n atatea with a 
slatuic that officially requires state 
turial worker* lo search for same* 
rac* horn** bafnre considering a dif­
ferent race family. In contrast. Tcxss 
pasted tuingeni legislation In 1993 
to prohibit raca a* a considaratlon In 
Adoption. Hut did ll chanar anythlna? 
A* la often ihe case across tha 
1 the esse workars have the last 
« in plai'cmcnl and their •lliuides 
prrvsil. — 
- This past April, the Institute for 
Jt ea in Wathingioa. D. C . filed 
•all in Auatin, Taxaa. oo behalf af a 
white couple who wanted tu adapt 

nedlstaly pftar tht 
fatad iwait of tea 

'iia<UtMaaa 

•aongh -bUcM UmlUe* tc take 
•VM stipptr •>( M̂ k iBfua-
^WdVr *—t -'tatirtM mjUk-
trastradal adapUoas far * s a 
rears, slwsya with tha cansaai 
of tht birth t»athar. f>t atta 
how wall U wrks. It's raaily btt-
lar to place a Mild ail •ooa osw 
aaaoiblc. Uwg laMar cart 

. U.Bvita the boaiitanarptt afxh^. 
^ U U / . ' • • • *s i r^v• •, :-

. t a •hat to.'tta in imimiml 
of the chUdr-n«~p!WM« ia 
taaaed atoaad IQte a t n i p c y d 
ia a pokar gaoMf.TWk basic treth 
to recogalM J t thst-arhea. a 
mot bar raUaaulahaa fcar child, 

ery . ..^ . 
phrase takos 

ooaaidar-
avaytlka 

^. .ftmwniw 

cnlurc 
n f ftfct > i g OlteiKi'to histtfy 
k c ^ U g ^hOMt tMtaiar <«re 
yhUa rtcrMmHit progran t 

*orbl fB|<aailio..fYopo. 

rtcagaica.jt tai 
harraUaaulahaa 

their black foaier child. The child 
was takca from them aad giwea to a 
black covple. who seven woekt later 
changed thair mlads. The whit* 
COUpl*. though pralaod by CWe work­
er* for their psrentieg abilities and 
who had cared (or 14 blsck (aster 
children, were toM tbtir ham* was 
aot good •sough. 

Deaa this happen ia Arfcaaaas? 
Amy and Joe* have foar children 

by birth ahd eight by advptioa. Sevea 
are black children with spsdal aeeda 
ranging (rota cerebral palsy, aatiatic 
behavior, fetal atcaholism. sad 
spinsbiftda. 'We always wtated a 
large Iamily and my hasbsnd csms 
from a family with two black/Japa-
nose aibllngt.* Amy said. *Wh*n we 
moved to Arkansss we adopted our 
first child, a while baby with (pedal 
ne*dt. Since then wa"** had ta go out 
of S U M to adopt. F.vea though oar 
home-elody it kept carnal. Ihe De* 
part ment of Child aad family Ser­
vices woaVcoaaMar ut Ur black, 
chlldraa. 1 kaaw af aa* child thai 
wa>a aMUei for mm4 aaetkar whHa 
coapte haa^mliod far that baa boaa 
la footer eare far m t * ibsa a year, • 
sad riwy otUl w ^ l taastder us.' 

Amy varte . i ^ o l r «iih AASK 
(Ask Aboat fipocUliOds). aa orgaai-
sadM 4hat»laaos-rfrtldwn with t p -
cial seed* utloawMo. n * e iaat child 
wa adapud a*oartisad «a laWW-
aiM aaOaullf, hal • * Mack .family 
appHad. W l leak fctaa beeeaaa ao oaa 
olat •«s*Ml;JOp. We'rs Myiag t* 
adopt aaaSttt ahUJ ireaa Jferida 

""Mfai^lSSptfM M t a c W ^ a a ' t ' 
haea «W«SStadlaal aad Ittkl ea*. 
otrolaiaadarata agaariaa Mnatadt^-
tiaaa ad hwhhy hnhloa in Arkaaaaa-
apd ttoaaOoa erehaadlod by pHeaia 
agaadtaaad Iswyer*. 

.^HaMarf «ar adapliaaa oocar Jan • " .. • <• . 

.wata td.dmMWctal adoptiaa 
l a a d i h a t ^ M vlacemeal In a 

totiag^aMla^HivarmtuM coa-
aidaratian. Tt» «oam apply it aa a 
eat* by eaaa :baai*. Aad la !••&. 
wba ther n e l m had dltd ta Arkaaeaa 
•r oot. Sep. ftetftm&Wta was back la 
the HgUlaUuptriULWOthtr veraioa 
of hlablU. ActJdMUpas tha caana 
U Weigh tha hmiblimaat of tha 
child la b e l a i ^ W r p l s c a d - If at-
lempu at eamp^bea-placement are 

^fc|a time Ihe WU 
aiaMgaalHia 

-Asanpy <JarfieU*d was glad to 
_ tfca«adi(k«itt«<4)» law. 'Now 

tht eaartkaa th^dleceetion to look 
the child oa 

bill ôuld have 
would like the 

•dsrith 

at^haJkaat 

jC i r ta^shad 

. I M S -

abnachwiUilaair? ^ ^ h i t c house 1 . . . . 
the said. <Wa««v ia a worWStater 
ndal aan4Nd dad idMd «M»taa.' 
A Mracial or^lack child raarad by a 
wkllc (amUy haa iual a* qnch olpla 
la tht Aff1ca»Aawrictt haihadt'M a 
black child la a Mack kaaw. K M C It 
• factor that dhovld be caaaiMrtd. 
bat it abevtdat keep • latlak fwlly 
fnmadopdaiachiW/ 

Adopiioa H aa iaaue wMchMea-
tldptibt rt^ri^irock af thb Wtat-
srw wortd'a 'Cikaeopt af <W •dUaar 
Umlly. la tUa taad betwtwa pareni 
aad child :airaafar add mora Impor-
taat than llia «eao«e toadr Adopted 
children almost, uafversally pgrce 
that it is. bat tfaay also anariaaca a 
*votd* that caa iMiwr be flOed iialasa 
they rind* their Mrlh pareaU. As 
adult*, msay aaarch far years to re> 
ctaim their ieaedc Idaattty. 

Trsnsrscitl adapliaa adds th* 
cemplesity <tf Cohnra la the iaawc. la 
the parcal-chlld baad more Imper-
taal than caltural roata? Is love 
stronger than akla color, a loeiag 
family more Imponaat than racial 
or caltural ptirltyF la Slmoa't 
study. 90 percent of tha familiea 
aaid II wa* aad reaaanaeaded 
trsatrsdsl adopdaa. 

If cross-coltural adopUaa within 
Anwriea I* ia qaaadoB. what about 
laternatloaal adopttoar T>oa*ud* of 
children ia Eaatm Baropa aad Atls 
II** in erphsnsgss. ar worse, are 
tbaadoaed oa tht streets. Sbaald we 
ignore their plight tecaaee adoption 
might 'do irreparable harm* I* lb*<r 
caltural Identity aad nuke (hem 
think like Americana? 

Aa ankle la Fiya* qaated Saodi 
lUloaga. who had speal years ia (os-
tar care, la a aptech favoring 
traasrscial adoption. 'Ethnic ideality 
meana absolutely nolhlag to a child 
who belong* to nobody.' th* Mid. • 

| r 'Amy aa* /r* asM Uml Ikrir nal 
I aaaut nal attlj 

is unfairpay ^j; 

• - • - Tian --••^'•if i • .i^M J U C ^ ^ 

^ 

X 
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first child, a whitie baby with special 
ieeds. Sincf thence've had to go out 

adopt^j^lkthough our 
kept currtnt. the De-

amily Ser-
for black 
child that 
her white 
has been 

than a year, 
r us." 

_ j th AASK 
eciai Kids), an organi-
ces children with spe-

e last child 
on televi-

lack fainily 
use no one 
trying to 

Florida jdo#t aether c 

^Pnvatfc^doptio1 

lave the^Hi^di 
strain ts o^tate^K< 
tions of h?M(l)mbaT 
and the nation are handft 
agencies and lawyers. 

"Most of our adoptions occur im-

ncies don't 
al con-

. Most adop-
Arkaiteas 

private 

Turnabout is v̂ .̂ .,v r.~7 

National legislation lea\^ transracial adoption 
in limbo, butoipartisan help (!) may be on the way 

l^y^r, Sen. Howard Metzwtaum 
(p^»>jSp6nsQreci the Multiefcnic 
Pliawwit Act which daiiecl federal 
futk^tdanyasency that used race, 
color «r national origin to delay the 
placement o^diiidcen for adoption. But 
in a typical Washingtc^tamabout, in-
stead 6f easing ^ansracial adoptions, 
the final yefsion-btll made them more 
(ffidiesdmebastaids at HHSJDbpa^ 
ir^ofBd^ahdHurnar^ 
vcwd.acid.did the M great hann," 
Mfetzenbaunl^dTSfeMSMeelL 

However, the fine print in COP'S Gorir 

trad - With' 'America may 
Metzenbaum's ̂ evanses. The 
rclbfm biU passed by theWousftV 
Means Committee woufd den 
funding to agencies that use race, 
inptengd̂ ckmioradoptmBe 
i«tridkT5agFirBrtanB̂ al adopt 
bHlwouto help recruitWackfe 
v̂ing tax credit to lower 

famiiies- who adopt. In the 
time, KHS is preparing a 
regulations to make, transraci 
tions-evemnme difficult. 

— George 
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Adoption: 
New law 
can't erase 
race issue 

BY RACHEL L. JONES 
Knight-Ridder/Tribune News Service 

WASHINGTON - A new law 
making it easier for Amencan fam­
ilies to adopt children of another 
race is likely to stir passions in the 
long-running debate over transra­
cial adoption. 

The Multiethnic Placement Act 
of 1994 aims to help thousands of 
black children now in foster care 
find permanent homes by lowering 
institutional barriers for families 
hoping to adopt a child of another 
race. 

Under rules that went into ef­
fect Oct. 21. states and agencies 
that block adoptions because of 
race could lose the federal aid they 
now receive to help finance the 
adoption process. 

Defenders of the new law say it 
addresses the problem of how to 
help a large and growing popula­
tion of black children in foster 
care. 

But critics worry that whites 
who adopt black children might be 
racially insensitive or culturally 
unprepared to tackle the responsi­
bility. 

Moreover, some blacks have 
complained about racial bias in 
the adoption process. They argue 
that social workers use negative 
stereotypes and misconceptions in 
determining their suitability as 
parents. 

"It's slanted toward the needs of 
white parents without considering 
the bigger pteture," said Charlotte 
Vick, assistant director of the 
North American Council on Adopt-
able Children in St. Paul, Minn. 

Vick, who is white and has 
adopted four minority children, 
now all adults, thinks the furor 
over transracial adoption is singu­
larly one-sided, not giving ade­
quate consideration to racial com­
patibility. 

" J M l i l ro t n t h i n l , t h o t th i c ic ^ j y 

about givinfl kills to thp pp^p^whn 
waEUhem," she said, "but there's 
too much evidence that you need 
to consider race in the process." 

"> Of the 500,000 children in foster 
care in America. 40 percent are 
members of minorities, mostly 
black. Of the 60.000 children who 
a re Ippa l ly aHnptah) !^ n p a r l v h a l f 

are-black. 
Because black Americans make 

up only about i3 'percent t f the 

Adoption in the U.S.! ̂ o m l q r 

Adoptions Most recent statistics: 

y Adoptions^j5S«nwho 

hadttieiradopoons ^ a a O O O 

1982 ^ 1 9 0 0 0 

« 8 3 1 9 ' 0 ^ S ) 1989 16,000 

• Age of adoption 
Median age 
Time of adoption 

1982 

1990 

AwsltlnQ ptacement 

1982 | 

1990 

f 
NOTE: Figures do not include private adoptions 

White • • • S I S 
Black H 29% 

Hispanic i m 
Other | 5% -VjS 

Unknown 12% 
Awaiting pjacement-

Whlte B H S M 
Black 

Hispanic 112X1 
Other 14% 

Unknown 14K 

• HowtongStotdr 
Median length of Bme 
children spent arattng&L U 
adoptive placement 

1987 LSyn. 

1989 LSir t . 

— * 

SOURCE: American Public Wetfare AssodaMon 

Knight-Ridder Tribune/RON CODDINGTON and JUDV TREIBLE 

American population, observers 
say there's no way they can fi l l the 
need for permanent homes. 

The new law. which had been 
sponsored by Illinois Sen. Carol 
Moseley-Braun and former Ohio 
Sen. Howard Metzenbaum, aims to 
help children find permanent 
homes by: 

• Reducing the length of time 
that children wait for adoptive 
placement. 

Ensuring that no individual is 
denied the opportunity to become 
an adoptive foster parent solely on 
the basis of race, color or national 
origin. 

Facilitating the identification 
and recruitment of foster or adoi 
tive families that reflect the racial 
and ethnic diversity of waiting chil­
dren. 

Early versions of the legislation 
contained no language about con­
sidering a child's racial or ethnic 
background in adoption place­
ments. It was expected to com­
pletely dismantle an agency's abil­
ity to use race as a factor in making 
placement decisions. 

But vocal last-minute opposi­
tion, from such groups as the Chil­
dren's Defense Fund and the De­
partment of Health and Human 
Services, changed that. Also, for 
the past two decades the National 
Association of Black Social Work­
ers has argued that the adoption of 
black children by whites was tanta­
mount to "cultural genocide." 

The group stands behind that 
sentiment. 

"Most adopted children spend 
a lot of time grieving over the loss 
of fiamtly connections," said Leora 

Neal, a NABSW program director. 
"Factor into that the loss of cul­
tural ties, and the sense of not re­
ally belonging can become pro­
found." 

Ruth-Arlene Howe, an associate 
professor of law at Boston College, 
agrees. 

"It is absolutely pie in the sky to 
say that race doesn't matter in the 
adoption process," said Howe, who 
hopes to start a national campaign 
to inform people about transracial 
adoption. "It doesn't connect with 
the reality of race in America, and 
it certainly neglects the child's 
rights." --.s 

Howe thinks child welfare agen­
cies don't do a good job of recruit­
ing black parents. Statistics show 

t when child welfare agencies 
diversify their staffs and make an 
effort to find and educate black 
families, more blacks adopt But in 
many instances they are rejected 
out of hand, often because of racial 
biases. 

But prejudices go both ways, as 
many white parents would attest 

Donna Mattias, a staff attorney 
for the Institute for Justice in 
Washington, said chtW^welfea of-
r.ninir fti placeblack 

foi r-hilHrPn in tP^pprary fnstifl- pare 
.with whites but balk at fliving thfrtn 

JMcuslafiy" . 
"IFsas if whites aie' good 

enough to care for a cliild during 
an emergency, but they're some­
how flawed as potential parents," 
Mattias said. The institute was es­
tablished this year to represent 
parents who have had difficulties 
adopting children ofct different 

_.raci^l backgrounds., SJMM,^ 
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President William J. Clinton 
The White House 
Washington, D.C. 20500 

Dear President Clinton: 

I am writing to express my gratitude for your apparent 
change of heart in providing loving families for children 
irrespective of race. 

However, 1 would like to correct one point in your 
letter to the Speaker in which you express your support for 
the Adoption Promotion and Stability Act of 1996. In that 
letter, you stated that the b i l l was "consistent with the 
Administration's policy and my longstanding goal to end the 
historical bias against interracial adoptions, which too 
often has meant interminable waits for children to be 
matched with parents of the same race." This makes i t 
sound as i f you and your administration have been 
supporting our efforts to end the bias against interracial 
adoptions for some time, when, in fact, you and your 
administration have been a major source of our problem on 
this subject. 

With regard to your personal "longstanding goals," I 
would remind you of the adoption legislation that you 
endorsed as Governor of Arkansas and which was enacted into 
law in 1987 (Ark. Code 9-9-102 (1987). As you may recall 
that measure requires the court to give preferences to 
potential adoptive families with the same racial or ethnic 
heritage as the child. In this statute, race-matching i s 
given preference over other types of adoptive arrangements. 

This statute has denied black children loving homes, 
has resulted in lawsuits being filed by potential adoptive 
families who were denied the opportunity to adopt because 
they were not the right color, and continues to elevate 
race over love to the point of bringing the state out of 
compliance with federal law. 

These facts definitely tend to belie your claim of a 
personal "longstanding goal to end the historical bias 
against interracial adoption." 

TOLL-FRee NUMBER IHHOOI 283-89*5 
E-MAIL eUNNING4©HH.HOUS6 GOV 
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More recently, your newfound support for interracial 
adoption, i f implemented, will also mark a significant 
reversal of your Administration's policy since your 
Administration has been a major source of the system-wide 
bias against interracial adoption which has locked so many 
minority children out of the adoptive process. As you 
know. Senator Howard Metzenbaum has publicly stated that 
your Administration gutted his well-intentioned adoption 
legislation in 1994 by insisting on amendments that 
weakened his b i l l and allowed race to be made a major 
consideration in adoption placements. Moreover, your 
Administration was responsible for the promulgation of 
regulations which went beyond the intent of the legislation 
in discriminating against interracial adoption. 

Nonetheless, even though your newfound support of our 
effort to bring an end to the bias against interracial 
adoptions i s a l i t t l e more newfound than you would like to 
publically admit, and even though you have twice vetoed 
legislation that contained language virtually identical to 
the measure that you now are endorsing, we welcome your 
support and your change of heart on the subject. 

Best nal regards, 

BUNNING ' 
Member of Congress 
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STATE OF MINNESOTA 
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November 21, 1995 
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•t«.S?TIO.-<t: t « 3 Ho-OXC 

Tha Honorable Janet Reno 
U.S. Attorney General1 

U.S. Departmnit of Justice 
Koom 4400 
IOth Street and Constitutioii Ave., N.W. 
Washington, D.C 20530 

Deai Attorney General RMO: 
r 

I am uniting to alert you to a serious disagreemenc between the Office of Civil1 Risihts 
for the Department of Health and Human Services (OCR), and th* State of Minnesoca:. This 
disagreement may result in a legal challenge by Minnesota of OCR's interprctarioi of the 
Mulu-eihnic Placement Act of 1994 (MEPA). 

Congress passed 2£EPA in response to concerns that thousands of children in faster 
care are waiting for (adoption and that children of color wait longei than other children. 
MEPA prohibits agencies (state, or private agencies that receive federal funding) from 
delaying or denying placeinent of a child in foster care or for adoption on the basis of the race, 
color or national origin <jf the child, or of the adeptive or foster parents. MEPA allows an 
agency to consider the cultural, ethnic, or racial background of the child as one of a number of 
fa.ctors used to derenniiie tbe best interests of a child. Noncompliance with M£PA is 
considered a violation of [Tide VI of the-Civil Rjofcts Act. OCR may penalize nonconipliance 
with termination of federal funds, 

i 

MEPA instructed 3CR to publish guidance to the agencies which would be responsible 
for implementing the;law OCR pnblishec the suidance in the Federal Regisier. Although, the 
guidance is not a rule end OCR felled to employ any notice znd comcjent piucedurcs.when it 
was developed, OCR is using the guidance as its enfoiuemem tool to detennine whether states 
are complying wiih J/DEPA. 

Minnesota stamte > concemim a child's heritage or background (the heritage,' act and 
related statutes) state ti at "the policy of the state of Minnesota is to ensure that Ithe best 
interests of children: are antt :

;by requiring due. aot sole, consideration of the child's' race or 
ethnic heritage" in makii ig decisions about foster care or adopdve placements. This policy is 
implemented w i ^ a statuory lequirenwut that, when placement derisions arc being made, 
unless there is good cause to the contrary, the first preference fbr placement is with relatives of 
the child. If relatives arfe not availcble, a family wth the same racial or etknjc heritage as the 
child is the second preference. If neither of the first two preferences can be met consistent 
with the child's best interests, then placement must be made with a fainily that is 
knowledgeable and appreciative of the child's heritage. Although there is currently a statutory 

I i 
F^sunDc: { t n ) 297-415 I • TDD: (612J 297.7206 • •ftH Prrclims: (SOO) W7-3787 (Vtrtei). (jOO) (TDD5 ! 
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period during î hich a search must be made for a "mucbing" placement, Minnesota agrees ipat 
that is contrary to MEPA 
Recent statistics indicate t at in Minnesota cnildrea of color do not -ŵ it longer than ot̂ sr 
children for pf.nnancnr plac ments. 

In its guidance ss v dl as in communications (both "written and < ral) with Minnest ta, 
OCR has said that Minaesc a's heriuge statutes violate MEPA. Mimes rta disagrees stron Hy 
with OCR's aitetpretation of MEPA as it applies to Mumesota's heriu ge laws. Mijm«s 3ta 
believes thai its laws are c msistenr with the plain language, as well as the intern of MElfA; 
and that OCR's veiy restric ive interpretation of MEPA is an abuse of agincy discredoa. 

Ths baas for the st ite's position comes from the language of MEPA itsdf, and Horn 
the legislative history of d e Aa. MEPA specifically permits consideration of the "cultu al, 
ethnic, or racial backgroun i of the child and the capacity of the prospective foster or adop ive 
paienrs to meejt the needs c F a child of this background." It also requires states to "provide for 
the diligent recruitment c f potential for^r and aflopfivs families that reflccr the ethnic knd 
racial diversity of children jn the State for whom . . . homes are needed." 

When Lis bill was lebated on die Senate floor, Minnesota Senator David Dweabu; ger 
asked SeoHtoriHoward Me zenbaum (±e author of the bill) whether Minnesota's policy w ûld 
be consistent with the Act 
made in tbe best interests 
that same-raĉ  placements; 

Prior ro the pass 
concenusg injplemcatatioi 
is atlached to this letter, 
should c 
of the child. 

Senator Metzenbaum replied that it would, as long as decisions are 
jf children. Comments by other legislators reflected an agreement 
are generally preferable, but that traosiacial placements should be 

used when same-race placcbents are not available. 

ge of MEPA, Minnesota and OCR entered into an agrecricm 
of Minnesota's heritage act provisious. A copy of that agree: icnt 

In the agreement, Mirmssota agreed lhat each child's case re :ord 
specific do|innentation about why any placemem decision is in the best intc ests 
OCR does : tot allege that Miimesota is railmg to implement the law consistent 

with tbe agrewneia- Jnstcpd, OCR takes the posincc that the agreement was made invalip by 
the passage of MEPA because it is based upon laws which violate MEPA. 

Our office, along ' rith the Minnesota Depaitment of Humsn Services, has artempti d ro 
negotiate this dispute will OCR. Numerous conversations have been held with the OCR staff 
in the Chicago Regional < tfficc, thdr counsel, Zarliary Tobia, and with George Lyon, i i the 
Office of Geheral Counsi 1 for OCR in W&shmgtoa, D.C. While OCR has been wflliTg io 
discuss this issue, their josltion remains urcbanged. They believe that unless MLanksota 
amends iis heritage act s atuces, it ts in Eolation of MEPA and subject to federal sanddons 
under Title of the Civi Rights ACL 

We have notifie* 
Wasiiiagton ̂ fcat Minneso a 
EUtutes. He has asked fo 

OCR George Lyon with the Office of General Counsel for 
does not intend to propose amendments to most of the heriu^ 

o statement of our position in writing by November 8, 1993. 

in 
e act 

r. U5 
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« find * ^ ^ V ^ f f l ^ S ^ ; 

BestregarOs, 

P. 04 

HUBERT SL HUMPHREY HI 
Attorney General 

TOTPL P . 0 4 
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U.S. Department of Justice 

Civil Rights Division 

P. Ub 
121002 

Offia cf th( Astismxi Anomey Gtnerol 

The Honorable Hubert H. Humphrey I I I 
A t t o r n e y General 
Sta t e o f Minnesota 
102 S t a t e C a p i t o l — " 
St. Paul, Minnesota, 53155-1002 

Dear A t t o r n e y General Humphrey: 

The A t t o r n e y General has asked me t o respond t o your l e t t e r 
r e g a r d i n g a disagreement between the State of Minnesota and t h e 
U.S. Department o f He a l t h and Human Services (HHS) r e g a r d i n g an 
i n t e r p r e t a t i o n o f the M u l t i e t h n i c Placement Act of 1994 (MEPA) . 

You w r i t e t h a t t h e State's s t a t u t e s and p o l i c i e s r e g a r d i n g 
placement of c h i l d r e n i n adoptive or f o s t e r homes are i n 
compliance w i t h t h e l e t t e r and s p i r i t of MEPA, except f o r one 
s t a t u t o r y p r o v i s i o n r e g a r d i n g a search p e r i o d t h a t you i n t e n d t o 
e l i m i n a t e . 

As you know, MEPA was enacted t o prevent the delay o r d e n i a l 
of placement o f c h i l d r e n f o r adoption or i n f o s t e r care on t h e 
bas i s o f race, c o l o r o r n a t i o n a l o r i g i n of the c h i l d , o r o f t h e 
adoptive o r f o s t e r ' p a r e n t s . With respect t o race and e t h n i c i t y , 
MSPA p e r m i t s o n l y che c o n s i d e r a t i o n of the s p e c i f i c c u l t u r a l , 
e t h n i c , or r a c i a l nocdo of each i n d i v i d u a l c h i l d , and the a b i l i t y 
of the p r o s p e c t i v e a d o p t i v e or f o s t e r parents t o meet those 
needs, and then o n l y as one of a number of f a c t o r s used t o 
determine whether such placement would be i n the best i n t e r e s t s 
of the c h i l d . Consequently, s t a t e s t a t u t e s a u t h o r i z i n g w a i t i n g 
p e r i o d s and p r o v i d i n g preferences are g e n e r a l l y i n v a l i d under 
MS?A. 

The State s t a t u t o r y p r o v i s i o n at issue provides a g e n e r a l 
p r e f e r e n c e t o a f a m i l y w i t h the sane r a c i a l or e t h n i c h e r i t a g e as 
the c h i l d , i f r e l a t i v e s are not a v a i l a b l e t o make a placement. 
This p r o v i s i o n v i o l a t e s MEPA, and we concur w i t h HHS's advice 
t h a t t h i s p r o v i s i o n must toe rep t i a l i i d I f the State i s t o c o n t i n u e 
t o r e c e i v e f e d e r a l funds. 

Another S t a t e s t a t u t e sets the State p o l i c y t o ensure chat 
the best i n t e r e s t s o f c h i l d r e n are met by r e q u i r i n g due, n o t 
sole, c o n s i d e r a t i o n o f the c h i l d ' s race or eth n i c h e r i t a g e . T h i s 
p o l i c y i s p e r m i s s i b l e i f the State applies i t e x c l u s i v e l y by 
examining the s p e c i f i c c u l t u r a l , e t h n ic or r a c i a l needs o f t h e 
i n d i v i d u a l c h i l d and the a b i l i t y of the prospective parents t o 
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meet those needs. Even then the State may consider i t only as 
onR of a number of factors i n determining whether the placement 
i s i n the best i n t e r e s t s of the c h i l d . The State may not 
implement t h i a p o l i c y by replacing individualized determinations 
of need w i t h generalizations about the needs of children of a 
p a r t i c u l a r c u l t u r a l , r a c i a l or ethnic background. 

I understand that the State has been granted a period u n t i l 
July 1996 to bring i t s statutes i n t o compliance with MEPA, and I 
urge the State to continue t o work with HHS to come to a* 
r e s o l u t i o n of t h i s matter. The Department of Justice would be 
pleased t o o f f e r f u r t h e r assistance towards that end. 

Assistant Attorney General 
C i v i l Rights Division 



Bruce: 

Just so we know what the Administration has ever said about a tax 
c r e d i t , I thought you might be interested i n seeing Treasury's 
testimony from January of l a s t year on the Contract with America 
adoption tax c r e d i t . I t i s f a i r l y noncommittal so i t doesn't 
preclude anything, though i t says nice things about l i m i t i n g i t 
to special needs. 

Diana 
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January 10, 1995 

STATEMENT OF LESLIE B. SAMUELS 
ASSISTANT SECRETARY (TAX POLICY) 

BEFORE THE 
COMMITTEE ON WAYS AND MEANS 

UNlTP.n STATES HOUSE OF REPRESENTATIVES 

Mr. Chairman and distinguished Members of the Committee: 

I am pleased to appear before this Committee today to present the Administration's , 
views on the tax proposals in tho series of bills collectively refeired to as th* "Contract with 
America.'1 The Contract raises broad issues of public policy concerning the proper size and 
scope of Federal jovemmerit activiiy, the allocation of Federal budgetary resources, and the 
division of responsibilities between ihe Federal and State governments. In addition, the 
Contract contains several broad proposals, such as the proposed balanced budget amendment, 
which could indirectly have a m̂ jor impact on the Federal tax system. These broad issue* 
are beyond the scope of my testimony today, which will focus on the tax and tax-related 
provisions in the Contract and their tax policy Impllcadonb. 

There are fifteen tax and tax-related proposals in the Contract. The tax proposals are: 
(1) a $500 per child refundable tax credit; (2) the "American Dreflm Savings Account;" (3) 
favorable tax treaunent for long-term care insurance and services; (4) tax-free accelerated 

1 These bills include H.R. 2, the "Fiscal Responsibility Act," H.R. 3, the "Taking Back 
Our Streets Act," H.R. 4, the *Pei»uiial Responsibility Act," H.R. 5, the "Unfunded 
Mandate Reform Act," H.R. 6, the "American Dream Restoiation Act," H.R. 7, the 
"National Security Restoration Act," H.R. 8, the "Senior Clans' Equity Act," H.R. 9, the 
"loh Creation and Wage Enhancement Act," H.R. 10. the "Common Sense Legal Reforms 
Act," and H.R. 11, the "Family Reinforcement Act." 

FN-21 
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Discussion 

The Administration supportx an increase In the nuMimnn invcsiinent thai may be 
expensed for small businesses. The Omnibus Budget Reconciliation Act of 1993 (OBRA 93) 
increased the maximum from $10,000 to $17,500. We supported this Committee's version 
of OBRA 93 which, lite the Contract, would have raised the maximum to $25,000. 
Increasing the maximum to $25,000 would provide an incentive for small businesses to 
increase their Investment in capital assets. In addition, the proposal alio would simplify tax 
reponing for eligible small businesses. 

6. $5,000 Refundable Tax Credit for Adoption Expenses 

Cvrrem Law 

S The Tax Reform Act of 1986 repealed a deduction of up to $i ,500 for expenses 
r̂elated to special needs adoptions and replaced it with an outlay program with several 
components. States are required to reimburse families for costs associated with the process 
of adopting special nteds children. The Federal government shartt 50 percent of th© first 
$2,000 of such costs. Some special needs adoptees are eligible for continuing Federal-State 
Social Security assistance, iuchiiJiiig Medicare, under Title IV-E of the Social Security Act. 
Other adoptees may be eligible for continuing assistance under state-only programs. 

ElflEQsal 

The proposal provides a refundable tax credit of up to $5,000 for adoption expenses 
in tax years beginning in 1996 and subsequent years. The credit would be allowed for all 
adoptions, not solely for the adoption of a child with special needs. The credit would be 
phased out for taxpayers with AGI between $60,000 and $100,000. 

The proposal would rcduoe tax receipts by $1.4 billion over the five year FY1996 

FY2000 period, and by $3.3 billion over the ten-year FY1996 - FV2005 period. 

Discussion 
We believe that it is generally more cost-effective to target federal support fbr 

"--adoption to adoption of special reeds children. By applying to all adoptions, this proposal 
provides benefits for adoptions that would occur even without the credit. In addition, 
administrative issues need to be addressed in the context of a refundable credit. 
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"Howard M, Metzenbaum 
SEC. 641. SHORT TITLE. 

Thia subpart may be cited ae (he 
Multiethnic Placement Act of 1994". 
SEC. 881. FINDINGS AND PURPOSE. 

(a) FINDINGS.—The Congress finds that— 
(1) nearly 600,000 children are in foster care In the United 

SUtes; 
(2) tens of thoiuands of children in foster care are waiting 

for adoption; 
(3) 2 years and 6 months Is the median length of time 

that children wait to be adopted; 
(4) child welfare agencies should work to eliminate racial, 

ethnic, and national ongin discrimination and bias in edopllon 
and foster care recruitment, selection, and placement proce­
dures; and 

(6) active, creative, and diligent efforta are needed to recruit 
foflter and adoptive parents of every race, ethnicity, and culture 
in order to facilitate the placement of children in foster and 
adoptive homes which will nest meet each child's needs. 
(b) PURFOSB.—It Is the purpose of this subpart to promote 

the best interests of children by— 
(1) decreasing the length of time that children wait to 

be adopted; 
(2) preventing discrimination In the placement of children 

on the basis of race, color, or nationa) origin; and 
(3) fBcilltating the identification and recruitment of foster 

and adoptive families that can meet children's needs. 
SEC. OSS. MITLTIETKNIC PLACEMENTS. 

(a) ACTIVITIES— 
(1) PFtOHIBITION.—An agency, or entity, that receives Fed­

eral assistance and is involved In adoption or foaier care place­
ments may not— 

(A)(categoricn!ly)deny to any person the opportunity 
to become an adoptive or a foster parent, (solely)on the 
basis of the race, color, or national origin of"the adoptive 
or foster parent, or the child, involved; or 

ID) delay or deny the placement of a child for adoption 
or into foster care, or otherwise discriminate in making 
a placement decision, solely on the basis of the race, color, 
or nalional origin of the adoptive or foster parent, or Ihe 
child, involved. 
(2) PERMISSIBI.B CONSIDERATION.—An agency or entity to 

which paragraph ( I ) applies mav consider the cultural, ethnic, 
or racial background of the child and the capacity of the 
prospective foster or adoptive parents to meet the needs of 
a child of this background as one of a number of factors used 
to determine the best interests of a child. 

(3) DenNITlON.—Aa used in this subsection, the term 
"placement decision" means the decision to place, or to delay 
or deny the placement of, a child in a foster care or an adoptive 

to seek the termination of birth parent rights or otherwise 
make a child legally available for adoptive placement. 
(b) EQUITABLE RBUBF.—Any Individual who Is aggrieved by 

an action in violation of subsection (a), taken by an agency or 
entity described in eubsectlon (a), shall have the right to bring 
an action seeking relief In a United States district court of appro­
priate jurisdiction. 

(c) FEDERAL GUIDANCE.—Not later than 6 months after the 
date of the enactment of this Act, the Secretary of Health and 
Human Services shall publish guidance to concerned public and 
private agencies and entities with respect to compliance with this 
subpart. 

(d) DEADLINB FOR COMPLIANCE.— 
(1) I N GENERAL.—Eicept as provided In paragraph (2). an 

agency or entity that receives Federal assistance and Is involved 
with adoption or faster care placements shall comply with this 
subpart not later lhan s t i months after publication of the 
guidance referred to in subsection (c), or one year after the 
date of enactment of this Act, whichever occurs first. 

(2) AUTHORITY TO EXTEND DEADUNB — I f a State dem­
onstrates to the satisfaction of the Secretary that It is necessary 
to amend State statutory law In order to chants a particular 
practice lhat is inconsistent with this subpart, the Secretary 
may extend the compliance date for the State a reasonable 
number of days after tbe close of the first State legislative 
session beginning after the date the guidance referred to in 
subsection (c) Is published. 
<e> NONCOMPLIANCE DEEMED A C I V I L RIOHTS VIOLATION.—Non­

compliance with this subpart Is deemed a violation of title VI 
of the Civil Rights Act of 1964. 

(0 No EFFECT ON INDIAN CHILD WELFARE ACT OF 1978 — 
Nothing in this section shall be construed to affect the application 
of the Indian Child Welfare Act of 1978 (25 U.S.C. 1901 et seq ). 
SEC. 504. REQUIRED RECRUITMENT EFFORTS FOR CHILD WELFARE 

SERVICES PROGRAMS. 

Section 422(b) of the Social Security Act (42 U.S.C. 622(b)) 
is amended— 

(1) by striking "and" at the end of paragraph (7); 
(2) by stritting the period ot the end of paragraph (8) 

and insert! np "; ana "; and 
(31 by luldini; at the end the followinfj: 
"(9) provide for Die diligent recruitment of potential foflter 

and adoptive families that reflccl Ihe ethnic and racial divcrnlty 
of children In Uie Stale for whom foster and adoptive homes 
are needed." 

S u b p a r t 2 — O t h e r P r o v i s i o n 

SEC. «&B. EFFECT OF FAILURK TO CARRY OUT STATE PIJVN. 

(a) IN GENEHAI.. — J'nrt A of title XI of the Social Security 
Act (42 U.S.C. 1301-- I320t> l.'U is ;mi< IKIIMI b j insi-iting ulter ecclinn 
1122 the following: 
-.sue:, M U . r .rrevr or rAiumi : TO CARRY OUT STATE PI .AN. 

"In an action brought to onfdnr a prrt\•Nmi uf (lie Social S ĉu 
ritv Act, such prov isi nn is not lo he •icrmnl unrnfurrcnMc hrraii.se 



108 STAT. 4058 PUBLIC LAW 103-382—OCT. 20, 1994 

or epeclfying the reauired contents of a State plan. This section 
is not Intended to limit or expand the grounds for determining 

\ the availability of private actions to enforce State plan requirements 
other than by overturning any such grounds applied in Suter v. 
Artist M., 112 S. Ct. 1360 (1992), but not applied m prior Supreme 
Court decisions respecting such enforceability; provided, however, 
that this section is not intended to alter the holding in Suter 
v. Artist M. that sectlbn 471(aX15) of the Act is not enforceable 
in a private right of action. 

42USCI320a-2 (b) APPLICABILITY.- -—The amendment made by subsection (a) 
note. uhall apply lo actions pending on the date of the enactment of 

this Act and lo actions Drought on or after such date ol enactment. 
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The Multi-Ethnic Placement Act of 1994: The Race Game 

ierce ^ 

The Multi-Ethnic Placement 
Act (MEPA) sponsored by Senators 
Howard Metzenbaum . (D-OH) and 
Carol Moseley Braun (D-IL) and the 
subject of several NAR stories (see 
Summer 93, Winter 93, Spring 94) 
passed on October 5 without the 
support of the National Council For 
Adoption (NCFA). 

As NAR readers know, 
NCFA's position has not changed 
since NCFA's Presidenrt^fifPierce 
testified on July 15, 19937-and 
"the new racists are insisting on racial 
separatism" and he warned Congress 
"don't play the race game". 

But the race game is precisely 
what has been played since that hear­
ing. The final passage of the MEPA 
was only after the bill took many dif­
ferent forms. NCFA supported the 
oill as introduced (July 93). NCFA 
withdrew support for the version that 
passed out of the Senate Labor and 
Human Resources Subcommittee 
^October 93). NCFA supported a 
;ompromise version when it passed 
he Senate on a voice vote (March 
M). But NCFA rejected the bill as 
imended when the Administration 
obbied the House to offer its amend-
nents in the Conference (October 
M). It was the House Offer which 
.vas ultimately brought to the floor of 

I )Oth legislative bodies and was signed 

To gain some insight into the 
race game and how it was played, it 
helps to start back at the hearing in 
July, 1993, when Joe Kroll of the 
North American Council on 
Adoptable Children (NACAC) testi­
fied that the "Office of Civil Rights 
currently only protects the interests 
of white adults" and that "the legisla­
tion as proposed is a repeat of that 
policy." To that Bill Pierce replied 
What Joe (Kroll) wants you to do is 

change your law, as I hear it, to 
water down the impact of the current 
Office of Civil Rights ruling." 

Two questions ran through 
the hearing and impacted the legisla­
tion as it was marked up in the Sub­
committee on Labor and Human 
Resources: (1) To what extent can 
race and ethnicity be used in making 
a placement decision under current 
Civil Rights ruling? and (2) How 
much delay will the govemment tol­
erate for the sake of making a same 
race placement? 

Given the nature of the dis­
cussion prompted by the hearing, the 
changes in the legislation as it was 
marked up by the Committee were to 
be expected. NCFA's objections 
were listed in a memo written by 
NCFA's Director of Public Policy, 
Carol Statute Bevan, and sent in 
November 1993 to the bill's spon­
sors and members of the Congres­
sional Coalition on Adoption . NCFA 

believed that the language that was 
added to the bill at that time was in­
consistent with the purpose of the bill 
- to decrease the length of time that^ 
children wait to be adopted. Specifi­
cally, the Committee added the word 
"unduly" before its prohibition o f ( 
delay without time limits on the period J 
that children can be held for same 
race placements. 

What was billed as an "his­
toric" meeting to discuss race and 
adoption issues was held in February 
1994. The "summit" got financial 

(please tum to page 1) 
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Race Game 
(continued from page 1) 

support from the W.K. Kellogg 
Foundation and was sponsored by 
groups who were opposed to the 
original MEPA. These groups were 
somewhat satisfied by the addition of 
the word "unduly," but wanted re­
cruitment language calling for more 
recruitment of minority parents added 
as well. These groups were Adoptive 
Families of America, Children 
Awaiting Parents, Institute for Black 
Parenting, National Adoption Center 
ind NACAC. In a nationally-syndi­
cated column published February 22, 
Mona Charen wrote that "the posi-
ion of the NABSW and its sympa-
hizers, among them the Children's 
Defense Fund (unofficially),... the 
\merican Bar Assn. (unofficially), 
md the Child Welfare League, is that 
because our society is so thoroughly 
-acist, only Black parents can ade­
quately arm a Black child to enter the 
x)mbat zone that is American soci-
Hy." 

NCFA, adoption researcher 
lita Simon, Carol Coccia (National 
Coalition to End Racism in Amer-
ca's Child Care System) as well as 
iarvard Law Professors Elizabeth 
Bartholet, Randall Kennedy and 
Charles Fried offered the view that 
iqual protection for Black children is 
lenied when they are made to wait 
onger than white children for perma-
lent loving homes. In a letter dated 
7ebruary 17th to Senator Metzen-
aum, Bill Pierce summed up the 
neeting by writing, "The essential 
iifference of opinion stated at the 
neeting was between those of us who 
aid that the research is clear, that 
elay harms children, and those that 
ay, without research, that transra-
ial adoption hurts children. Since it 
s therefore a struggle between a 

known practice that hurts kids and 
one which the available research says 
does not hurt kids, we feel the law 
should come down on our side." 

And so it did, for a little 
while. Senator Metzenbaum dropped 
the offending word "unduly" in March 
and garnered NCFA support once 
again. The bill passed the Senate, 
with NCFA support in March, 1994. 
It was attached to the Improving 
America's Schools Bill, HR 6, and 
was the subject of a House-Senate 
Conference over the summer. 

The Clinton Administratio 
was silent on the bill for over one 
year, but in August, 1994, Donna 
Shalala, Secretary of the Department 
of Health and Human Services, wrote 
a letter to the Conferees that stated its 
concerns and urged acceptance of 

I several key . amendments. These 
Wmendments, wrote Carol Statute 
Bevan in a September letter to thej 
Conferees, would "gut the legisla-; 
tion, defeat the purpose of the bill 
maintain the status quo or worseJ 
lake it even harder for Black chil-) 
tren to exist in foster care." 

key Admjnisii: 
amendment proposed to change the 
penalty provision for violation of the 
proposed Act, charging that the 
"penalty proposed (elimination of all 
Federal financial participation in ad­
ministrative costs of a state's foster 
care and adoption assistance program 
under part E of title IV of the Social 
Security Act) is severe and inflex­
ible." One congressman expressed 
similar concerns to a children's advo­
cate saying he was uneasy about tak­
ing money from organizations which 
serve children. The advocate's re­
sponse was, "Sir, they will only lose 
the money if it is shown they aren't 
serving children." This change, 

charged NCFA's Bevan, would move 
the penalties for violating the Act 
from mandatory penalties to discre­
tionary. Moreover, the change was 
an attempt to make the penalties less 
severe and more flexible — an ap­
proach unlikely to yield compliance. 

NCFA was not alone in its 
opposition to the Administration-led 
changes. Elizabeth Bartholet led the 
Harvard charge and wrote to the 
Congress to reject this version of the 
bill (see Box, page 3). Earlier she 
had generated signatures from doz­
ens of law professors warning that 
language qualifying the prohibition 
would have the effect of neutralizing 
or making existing legislation worse. 
The DeBoer Committee for Chil­
dren's Rights rallied grassroots troops 
to make last minute calls to Con­
gress. 

There was a great deal of con­
troversy surrounding NCFA's posi­
tion. In a September 21 letter to Sen. 
Metzenbaum, Bill Pierce wrote about 
the controversy stating "The purpose 
of the campaign is obvious: confuse 
the issue and put a good face on racial 
discrimination which endangers and 
often kills children...." Bevan and 

These amendments, 
wrote Carol Statuto 
Bevan in a September 
letter to the Conferees, 
would "gut the legisla­
tion, defeat the purpose 
of the bill, maintain the 
status quo or worse, 
make it even harder for 
Black children to exist 
in foster care." 

(please tum to page 3) 
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Race Game 
(continued from page 2) 

Pierce worked feverishly the last weeks 
of September trying to rescue the leg­
islation. As part of that process, 
Pierce talked to HHS Secretary Donna 
shalala and other HHS officials about 
concerns that had been voiced, in­
duding fears that the Administration 
vas misleading the public by trying 
o give discrimination in placement a 
nore constitutional look. Sec. Shal-
da told NC?A that a powerful trio of 
orces had been lobbying for the Ad-
ninistration'S amendments because 
hey believed the amendments im-
oroved the Metzenbaum language: 

7irst Lady Hillary Rodham Clinton, 
Children's Defense Fund head Mar-
an Wright Edleman and Shalala. 

Again in a letter to Sen. Met-
enbaum, Bill Pierce wrote: "...we 
vanted you to know that our long-
tanding position on your bill has not 
hanged. All that seems to have 
hanged in this city is that the claque 
f racial separatists who tried to de-
ail your bill once before have changed 
ictics." 

In the end, NCFA, the only 
ational adoption organization to 
istify in support of the legislation on 
jly 15, 1993 didI not support the bill_ 
s passed in October, 1994. In fact, 
ot one of the groups who now sup-
ort the bill, including Children's 
'efenseFund, Child Welfare League 
f America, the ACLU, NACAC 
id Adoptive Families of America 
ere at the hearing testifying in sup-
irt one year ago. 

And that is how the race game 
as played. 

October 4, 1994 

To: United States Senate 
c/o Senator Larry Craig 

We urge the Senate to reject the current version of Senator Met­
zenbaum's Multiethnic Placement Act, as embodied in H.R. 6. 
Recent Amendments weaken the Act, turning it from an Act 
designed to eliminate race discrimination in adoption and foster 
care placement, to one which endorses race matching. 

The Act as it now reads permits the use of race to delay and deny ^ 
placement, so long as agencies do not act "categorically" and 
"solely" on the basis of race. This language would enable, i f not 
invite, agencies to continue the very practices which were the . 
target of Senator Metzenbaum's original concern — holding 
African-American children in foster care for years at a time rather 
than placing them with waiting white families. 

The Act as it now reads mandates race-conscious recruitment of 
adoptive and foster parents with the goal of achieving a prospec­
tive parent pool that matches the racial composition of the foster 
child pool. So while the original Metzenbaum bill was designed 
to eliminate the rigid race matching practices that are responsible 
for locking black children into foster limbo, the amendments are 
designed to encourage race matching. 

As we said in a Dec. 1,1992 letter to Congress signed by dozens 
of law professors from around the nation, attached hereto, "what 
parentless children need most are not 'white' parents or 'black* 
parents or 'yellow' parents but loving parents able to raise 
children in a nurturing environment." 

We appreciate the concerns that inspired Senator Metzenbaum to 
develop this legislation but it is our strong conviction, based on 
our experience with civil rights legislation generally, and with 
race matching policies and practices in the child welfare system 
in particular, that this legislation, in its current form, will make 
the problem worse, not better, from the perspective of the 
minority race children condemned to the foster care system. 

We urge the Senate to reject this bill. 

Sincerely, 
Elizabeth Bartholet 
Randall Kennedy 
Laurence Tribe 
Professors of Law, Harvard School of Law 

Charles Fried 
Robert Mnookin 
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Susan A. Freivalds 
1415 Flag Avenue South 
Minneapolis, MN 55426 
612-544-6698 
(phone and fax) 

April 26, 1996 

Diana Fortuna 
Old Executive Office Building, Room 213 
The White House 
Washington, DC 20502 

Dear Ms. Fortuna: 

I enjoyed speaking with you today about the adoption expense tax credit, health insurance 
coverage for adopted children, and The Hague Convention on Intercountry Adoption. I am 
enclosing information on these topics for your review. 

I will soon be announcing my new position as Executive Director of the National Adoption 
Foundation,.3 national nonprofit that provideslnformation, services, and products tor 
adoptive families to help them afford the expense of adopting a child. Specifically, the 
Foundation provides grants and below-market interest loans to qualified prospective 
adopters. In this position, I will continue to follow closely public policy concerning the 
finances of adoption and will be glad to help you in any way I can. Please don't hesitate to 
call upon me. 

I am also representing the Joint Council on International Children's Services in its effort to 
secure ratification and help plan the implementation of the Hague Convention. The Joint 
Council is an affiliation of intercountry adoption agencies, from the smallest to the largest, 
and the parent groups and advocacy organizations interested in intercountry adoption. I 
encourage you to call on me for information about the Convention as well. I have been 
involved with its evolution over the past eight years or so, through the Joint Council, in my 
previous position as Executive Director of Adoptive Families of America, and as a member 
of the U.S. delegation to the negotiations at The Hague. 

Thank you for your interest in adoptive families and children without permanent families. 

Sincerely, 

Susan Freivalds 
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before 
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January 18, 1995 

Adoptive Families of America 
3333 Highway 100 North 
Minneapolis, MN 55422 
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Statement of 
Susan A. Freivalds 

Adoptive Families of America 
3333 Highway 100 North 
Minneapolis, MN 55422 

612-535-4829 

Thank you for the opportunity to speak to you on behalf of adoptive and prospective 
families throughout the United States. It is a pleasure to be here. 

I am Executive Director of Adoptive Families of America, a national support organization 
for adoptive and prospective adoptive families. We are not a child-placing agency; rather 
we provide education, information, and support to families built through adoption. We 
have a membership of 17,000 families and individuals, and are the umbrella organization 
for 300 local adoptive parent support groups, representing thousands more families. Our 
membership makes us the largest adoption organization in the nation. Personally, I-am the 
mother of a 20-year-old daughter adopted as an infant. Ours is one of many adoption 
successes. This is a matter dear to my heart. 

I am asking your support today for H.R. 11, Title I , concerning a refundable tax credit for 
adoption expenses. This issue is one that concerns adoptive families deeply-tax equity for 
family-building methods. I want to thank the committee for giving this issue high priority, 
because the current i^u i ty jn tax treatment of family-building expenses not only serves as 
a hardship to adoptiveanflprospective adoptive families, it also serves as a significant, 
substantial barrieLto the adoption of America's waiting children. 

1. Adoption expenses are a significant barrier for families hoping to adopt. 
A tax credit would address this concern, and help move adoptive families 
toward tax equity for their family-building expenses. 

The expense of adopting a child is significant. We are currently advising prospective 
adoptive families to plan on costs of $10,000 to $12,000 for the adoption of a healthy 
newborn, whether through an agency or in an independent adoption. The adoption of a 
child from overseas will typically cost between $10,000 and $18,000. The adoption of a 
child with special needs can vary from having no unreimbursed expenses to a cost of 
perhaps $10,000, depending on the circumstances of the child. 

No one will disagree that these costs represent a lot of money. These expenses may 
include agency and attorney fees, legal expenses, medical costs of the child's birth and 
subsequent care, foster care for the child before placement with the adoptive family, 
support for the birthmother (as permitted by state law), travel of the adoptive parents and/or 
the child, and more. All these expenses are necessary and, of course, perfectly legal. 

For many American families, these expenses are astronomical. The dream of a family for 
many American couples and singles has become a nightmare of rising expense. These 
costs can work to shut out from adoption many of those whom we might consider the best 
possible parents: moderate-income helping professionals, such as teachers, nurses, social 
workers, the clergy. 

Families cope and borrow as best they can to afford to adopt. There is no insurance to 
cover this cost; there are no extended payment plans. Adoptive parents deplete their 



savings, borrow from relatives, take out second mortgages, apply for additional credit 
cards. All these strategies serve to place the young parents in a precarious financial 
position as they start out their life as a family. 

Provisions in H.R. 11, the "Family Reinforcement Act," allowing a tax credit of up to 
$5,000 for qualified adoption expenses, would go a long way to addressing these concerns 
and to providing a measure of equity to adopting families. We receive calls daily from 
parents who wish to add to their family through adoption. Typically they tell us that they 
have the resources to raise a child or another child, but do not have the $10,000 or so they 
need to complete the adoption. I believe this tax credit would greatly aid these families and 
prove a powerful incentive to the adoption of children. 

2. An adoption tax credit should be available for all legal adoptions, not 
only as a matter of equity, but also because some children with special 
needs are not eligible for other incentive programs. 

High adoption costs, and other associated inequities adopting families face, including but ^ 
not limited to the inability to obtain paid or even unpaid parental leave when they adopt, \ v£ Ff^L A \ 
remain a significant barrier to the adoption of America's waiting children. We have in place 
today several important, necessary, programs to facilitate the adoption of children with 
special needs, including Title IV-E adoption assistance, and these significant programs 
should not be disturbed by other changes we might enact. 

However, we must not lose sight of the fact that these current programs have limitations, 
typically applied by the states, that restrict the children with special needs to whom they 
apply. In other words, all children with special needs who would benefit from adoption 
are not eligible for these special programs. H.R. 11 correctly applies to all adoptions, 
insuring that some of America's most vulnerable children are not disadvantaged in their 
search for an adoptive family. 

Adoptive Families of America member Debra McElroy of New Mexico illustrates the need 
for tax equity to apply to all adoptions. She writes: 

It is always assumed that children with special needs, once a family who 
wants them is identified, come into that family without adoption expenses 
and with government subsidies that cover all their needs. But this is not 
always the case. 

My own son, Nathaniel, is in every way a child with special needs, but 
because he was in the custody of a private agency-instead of the State of 
Florida-there was no help for us in the cost of his adoption or with his 
medical needs. Nathaniel was bom 1-1/2 months prematurely-his first two 
weeks were spent in a pediatric ICU-with "failure to thrive" and 
developmental delays. Because the State of Florida did not have control, 
there was little cooperation in processing the paperwork. There was also no 
purchase of services available, no Medicaid or state coverage of the child's 
medical bills at any time, and no travel expense reimbursement to see our 
child or to bring him home. But we loved him from the moment we saw 
him. 

It took all of our savings and some borrowing from relatives, but we finally 
were able to bring him home and finalize his adoption. Our total cost for his 
adoption, not including medical exams required prior to finalization, was 
$16,000. 



But we were lucky. We have a beautiful son to love. Friends of ours were 
not so fortunate. They tried to adopt a 5-month-old girl classified as special 
needs from Washington State. This child was bom two months 
prematurely, with a club foot requiring some amputation, cataracts needing 
surgery, and dwarfism. The State of Washington offered no travel expense, 
no subsidy, and no purchase of services. Because she was special-needs 
classified, however, they would have reimbursed some of the medical co-
payments, but only up to $1,000. / 

My friends wanted this little girl. Her physical situation was not a difficulty ^ 
for them, since they had previous experience with most of her defects. But 
the estimated cost of almost $8,000 for the adoption, plus the expense of all 
the child's medical needs, were severe hardships, particularly when they 
considered the financial risks that could arise from the medical needs of their 
two other adopted children with special needs. In the end, they had to make 
the painful decision not to adopt this little girl. 

These cases illustrate how imperative it is that a tax credit for adoption expenses not 
restricted to only certain children. Too many children with special needs fall through the 
cracks of our system. Any tax credit put into place to help children should not have the 
unintended result of disadvantaging any special needs child. 

3. A tax credit is a fiscally responsible way to provide incentives for the 
adoption of children. 

Can we afford to support adoption this way? Where will the dollars come from to support 
the proposed adoption tax credit? 

Study after study shows that adoption is not only the preferred solution for children who 
cannot be cared for by their birth families in terms of their emotional and mental health, but 
adoption is also the least-cost solution. Figures from Iowa comparing out-of-home care 
costs in 1994 find that, on a per-child, per-year basis, family foster care costs $10,000; 
independent living, $21,455; shelter care, $30,111; and group care, $40,414. A $5,000 
maximum one-time benefit to support a child's adoption pales in comparison to these yearly 
expenditures to support non-familial care of children. 

4. Employers in the private sector can be encouraged to participate in 
providing aid to adoptive families and waiting children. Congress should 
exempt from taxation employee adoption assistance benefits provided by 
employers. 

In examining ways that equity can be achieved for family-building methods, I encourage the 
committee to consider providing tax exemption for payments and reimbursements for 
adoption expenses made by employers to their employees who adopt. A 1993 study by 
employee benefits consultant Hewitt Associates, cited in "The State of Corporate Adoption 
Benefits" published by Wendy's International, Inc., found that approximately 18 percent of 
1,000 large U.S. corporations now offer adoption-related benefits, up_6_gm:ennT!STTrl991. 
The average benefits plan provides an estimated $2,000 maximum reimbursement per 
adoption. 

These plans represent a praiseworthy way the private sector is stepping forward in aid of 
America's children and should be rewarded with beneficial tax treatment. However, these 
adoption expense reimbursement payments are typically taxable as regular income to the 



employee, and are not deductible as a business expense to the employer. H.R. 11 could be 
improved by incorporating provisions to make these benefit payments tax exempt both to the 
employer and the employee. A Wendy's International survey of Fortune 1,000 corporations 
found that, for corporations not offering employee adoption assistance benefits, concern 
about their cost was the single most important reason cited. Tax deductibility of an adoption 
benefit, on a par with other employee benefits, would be a powerful means of removing this 
barrier to private sector participation. 

As you consider the fiscal and equity issues presented by the proposals you are hearing today 
for beneficial tax treatment of adoption expenses, please keep in mind the children and the 
families you will be helping. It is indisputable that in current law and regulation the standing 
of famihes formed through adoption is unequal to that of families formed through birth. In 
spite of this, we take children who are not our own and make them our own. We raise them 
to become productive citizens of this country. We do this at tremendous initial expense and 
then give our children all that we can thereafter, just as any real parent would do, because we 
are real parents. Just ask our children. We ask that our govemment recognize this as well by 
working toward the equity we deserve. ^ 



MULTIETHNIC PLACEMENT ACT 

IMPLEMENTATION STATUS 

Since the Multiethnic Placement Act (MEPA) was enacted ht October, 1994, the 
Department of Health and Human Services has taken aggressive actions to ensure that 
states comply with its prohibition against delaying or denying the adoption of children 
on the basis of race, color or national origin. 

• HHS quickly sent information to the states about the new law, issued guidance to the 
states to ensure full and prompt compliance, and reviewed state laws, regulations and 
published policies on adoption and foster care. 

»> Twenty-seven States and the District of Columbia were notified that their 
statutes, regulations or policies were not in compliance with the new law. Many 
of these States were operating under preference$ for race-based placements, while 
others were allowing delays for purposes of making same-race placements ~ 
impermissible policies which imposed barriers to the timely adoption of waiting 
children. 

• HHS required states to take immediate action to comply with the letter and spirit of 
MEPA, and provided training, technical assistance and extensive materials to assist 
state efforts. 

Numerous States changed statutes, regulations and policies to eliminate the 
impermissible use of race, color or national origin in foster care and adoption 
placements. By January of 1996, 46 States were in compliance with HHS' strict 
enforcement of MEPA. 

• New Mexico, for example, put new regulations, policies and procedures into effect in 
October 1995, after HHS identified impermissible procedures establishing same 
race/ethnicity placement and allowing time periods to search for same race/ethnicity 
foster care and adoption placements. 

*• Three of the remaining four States (IA, KY and MN) are expected to make the 
changes required to ensure compliance with MEPA's prohibitions by July, 1996. 
Because of its bi-annual legislative calendar, the remaining State (AR) is expected to 
be in full compliance by April. 1997. 

• HHS is also working closely with states to comply with MEPA's additional 
requirement that states provide for the diligent recruitment of potential foster and 
adoptive families who are capable of meeting the needs of children with various 
cultural, ethnic and racial backgrounds. 

The aggressive implementation of MEPA is one of many steps HHS has taken to 
promote the adoption of children, especially chUdren with special needs. 

5/7/96 
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Mr. Chairman, Mr. V i c e OHairman, and members of thft Cnmtnl -fcftft, 

I am Seth P. Waxman, Assoc ia te Deputy Attorney General at -the 

Department of J u s t i c e . Thank you f o r i n v i t i n g the D apartment to . 
: '.. -i.l; 

prcBcnt ito vi^B-:;^"jproj>oeais to amend the'. Indian Child Welfare . 

Act CICWA") , 25 U.e.C. 5 1901 fi£ gsa. The::Administra tion and the 

Attorney General support the right of Indian tribes to self-

government and recognize the important neede of Indian 

oaring families ; and ; ntirtturing homco. We 

children for 

understand that! the 

propoeale under . epneideratipn] represent -an " effort to reach 

consensus among adoption attorneys and tribs,! . rep»eeentativee, 

including the Rati Congress of American- Indians ( 

Recently, the application of ICWA to a: relatively 

of voluntaxy adoption ca&es has evoked intense debate 

• N C A I " ) 

smal l njuabcr 

i n Congress. 

Generally, in theue cases Indian parents or a tribe, elleging that 

ICWA was not complied with or was evaded, .seek to recover custody . 

of the Indian children. The tragedy, in these situations arises 

from the length of. time consumed by the legal, proceed ixigs. Delay 

causes anguish and disruption, and one's heart goes out to al l ; the 

parents and prospective parents, and especially Lo the children, 

who find themselves caught in the center of theise dislputes.. 

In considering amendments to ICWA, Congress should be mindful 

of ICWA's important purposes and tribal ' of self -govexxiiiient.':[:;': 

The Justice Department supports the Committee's actiajh on June:. 19,: 

1996, that eliminated T i t l e : I I I of the Adoption Promotion: and 

Stability Act of 1996. Although the i^partiaent bthexirLse suj ports 

H.R. 3286, we opposed Title i i i because, ; i n our -"iew, i ^ ' was 

inconsistent with. tribal • self-government: in matters of tribiil 

: i r.'-'-i 

,1, ' • • 
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memberahip. Sec Letter from ; Andrew FOIB, Aecietiixit Attprriey ! 

General for LecfialativB Affairs to Ghairman MsCain, Jiine 18, L996. 

^ We are informed by the Departments of ibks Interior and1 Health : 

& .Human ServiceB; that ICWA geaierally works well, particularly yAen 

the affected parties are apprised of their:'statutorr right,* ;;and 

duties and i t s proyieions «:re ; applied in a timely manner. ;.; We • 

b«pJ.evu Lhat many, of the proposals developed by 3ICA1, tribal 

attorneys, and adoption attozneys move the debate i.n the rigiu; 

direction. These anendmehts would clarify XCfA., provi de deadlines 

to reduce.. delay in custody proceedings,' and stx-en&;hen federal . 

enforcement tools to promote ixjuipllaiice with ICWA a.n the fir».t 

instance. AS noted, below, our conuoejuLs on the draft js^roposals :are: 

preliminary in nature, we would be pleased Lc assist t.he Comiiitte^e ': 

in i t s effort ' to deyefop concrete p;r.opoi8»l» Lhat are 

irespectful of tribal self-government and. | promote tijmelinesw and 

certainty in voluntary; adoptions of Indian children« 

I . The Right of Indian 'iribes to self -Govexnmt nt 

Since the formation of our union, the united, statee has 

both 

recognized that Indian tribes have the authority tc. govern their 

:meobers and t.hP.i-r feftrrritorv. Cherokee Nation v. Georgia. 30 Û.S. 

(5 Pet.) 1, 17 (1831); The United States has entered into hundreds 

of treaties and agreements with Indian tribe©., pledging protection 

for Indian tribes and securing:the tribes'^rights to the ''highest 

vAlid 

and best" form • pf: governmehtj ; ;Mself-gcrvrernment." 

ESa; 109 U.S.. Ssi, ;.S€8 (1883) . ICHA i s a canstitutionally 

statute that i s closely tied to Congress1 "unique 6bi}.igatibr.s'' .to 

Indian tribes by; protecting the best interests ot Indian children -

•hi .; 
• i : i I 
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: and families while prbmoting tribal righta of . self -goTemment: Bee : 

!:- ' • ;:. ; • -vH'v' !:• :,i::V: ; : J, :' v;:[ 

• .Mbrtbn v. Mancari. 41? TT,3. 530, 555. (19721. 
I I . The Statutoxy SPraanewprk of the Iiwliea Okil* WeliC^re Act 

J • The united States has a government-torgCTetnment ' relationship : 

with" Indian -: tribal cfovemmonts: .: Protectiqi, of the..r sovereign 
ri 

status/ including presexvation of tribal' identify and 

determination' of ; : tribal membership, i s . J'uiuJaimjutal Lo 

relationship. ICWA establieiies a dual juriEdictioniiL system- for^ [ 

Indian cliild custody proceedings: : . a) Congress • wnfirmec the; 

exclusive jurisdietlcm of tribal courts in 1 Indian caild custody 

proceedings when the' Indiaii ctiiid i s domiciled in tribi .1 t e r r i tory,* ; 

25 U.S.C. 5 1911 fa>;1.and! b) Congress c'reated a procedure to 

transfer ott-reservation Indian child custody 'casejs to tiribal ;: 

•such . 

the 

:Xhat: 

courts, but allowed state courts to retain jurisdiction pf 

cases where good cauee exists.: Notably, ICWA reserves 

either parent to-'vefeo" the transfer of a base ihvblving their 

child to tribal couxt,. 25 TJ.S.C. i i:911:(b:) . : ^ 

ICWA estahlishes substaaative and; procedural protect ions tor :: 

Indian children, Zadlian fasiilies, and Indian tribrns'. In ; aiiy 

involuntary state-court proceeding to placeman Indian child outside : 

the right of .-

thei 

the home, ICWA.requines notide to the Indian parent 

and the child 1s tribe, and imposes a ten-day stay of 

which may be extended to .thirty; days. , 25• U.S. C. B 1912 (a) 

also establishes, a right to counsel for indigent parents and a 

right to examine reasorde) and: i t requires; 

Sfie Fisher v. Distrrict Court. 424 U.S. 382 

or custodian 

proceecings. 

ICWft. 

have exclusive jurisdiction over adoptions of Indian 
are domiciled on the reservation). 

state cjtiild welfare; 

(1976V Pferibal courts 
children who 

"•i '• 
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• i. • 

agencies to make remedial e f f o r t s to prevent the breakup o f . t h e 

I n d i a n f a m i l y . 2 5 - U . S . C . § : 1912 ( b ) - C d ) . 

I n any vo luntary 'State-.court proceeding, f o r re l inquishment of ' 

custody or parentail r iofhts , ICMA1 r e q u i r e s the pourt to; c e r t i f y 

i t ' has explained, the consequences of the acbiotn and ths.t the Indian 

parent has imderstobd ithooe poncequences. 25 U.S.C. 5 

consent to adoption l a v a l i d i f made before an 

1913(a) 

Indian Child i s 

that 

or w i t h i n ten days; a f t e r b i r t h . 2 I d . Coniteht.to adoption may be 

.• : Ho 

born. 

withdrawn prior to entry of a f i n a l dcercc> 

and consent to foster 

25 U.S.C. S 1913(b). 

c o l l a t e r a l action may 

25 U.S.C 
i 

care placement may be withdrawn 

After entry of a f i n a l adopti m decr se,; a 

be maintained only on the groundls of fraud or 

duress within two years of the decree, unless a l a 

provided for by state law. 25 U.S.C. 5 d) . 

I I I . The Opezation v£ Ulie Xudian Child Welfare Act 

The Department of Justice has only a 

in^plementatlon of iCWfa BO our knowledge of hew, and hpw well 

works i s premised .largely on the reports of U 

int e r i o r and Health and Human •iseryices>?; -::ThBy.:';reptfit:L- Lhat 

limited' 

5 1913 (o) ,.' 

at any .time. 

:r period: i s 

role i n the 

te Departments; bf -the;' 

•J 

generally has worked well to preserve the. 

families and t r i b a l relations, especially when parties 

: The ICWA ten-day protective period i s consbnant with many 

integrity or : Indian 

:ICWA. 

ICWA 

are infortn^a 

laws. More than halfjof the states do not 
to adoption u n t i l 3 days, after a child i s born. M. Hansen, 
bf the Heart," ABA Journal (November, at 59. 

Pears 

? See Hearing jiefore the Senate committe^ on : Indian Affairs, 
(1S95) (statement .of Joann Sebastian Morris, -Acting Director, ipffiae 

state 
a l consent 

of Tersqy U. Cross of Tribal Services, , BIA) > ; id; (statement 
Bkecutive Director, National- Indian Child' Welfare 
(statement bf gaiashkibos, President , National Congrests of American 
Indians) . 

Ass'n) ;; i d . 
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about ICWA and i t i s applied in a • timely manner.1* In fact/ 

despite some recent Concern about ICWA'a application to ecrtain 

.wlX-rtsaervation cases,, legislators seem to a-dp̂ ee that 

As RepreseiiLatiye Pryce explained, "ICWA has workefi 

s t i l l working." See Statement of Representative Pry<fe, 142 Cong. 

Hec. H4608-'4d0d (May io, 1396) . 

under ICWA, courts are able to tailor'foster .care 

placements of . Indian children Uo meet i,htt best 

children, families., and tribes. We • undexlstaiid tlitat the 

without 

ICWA works. 

; and ; i t i s / 

and adoptive 

.ntereBt&:-:i<i>£-i 

significant, 

however 

This eritici fsm, in turn, provides che 

amendments to the I 
:':'.'': These cases are difficult 

majority of : these cases are adjudicated 

problems. The application of ICWA to a limited ixumiiex 

involving adoptive; 'placements'; that are. .. later clallengekl. by 

biological parents or the :child's tribe, 

criticism. 

has drawi 

impetus ..'fcer • 

and heiiirt-rending, "bften having 

'•• tragic consequences for a l l parties to the dispijite. i t i s 

important to reiterate, however, that these problematic cases are 

operates : in the vast not indicative of the stanner in which ICWA 

majority of instances. Further.,: many of those cases would not have 

been problematic i f ICWA's dictates had been complied with at the 

outset of the adopticn process. • :,:. •'. 'j;: 

For example, amcoig the cases commonly;cited foi the need to 

amend ICWA ia the adoption that provided the factual 

r 
edicate for. 

the In re Brirtgrftt ^. i decision bv the California Court ot Appeal 

4 Other positive results reported under ICWA are the development 
of tribal juvenile dodes, tribal court processes fbr addressing 
child welfare issues, and tribal child welfare .services. 
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49 Cal. Rptr., 2d 507 , CiDOS)..1 In that caoc, twin gif Le of Iidlan 

descent were placed 'with a nnsn-Indian fainily '#hen their biological 

pax'fitnts relinquisheid fchero to an adoption agency. daje. biological 

.p<irenUs and tlie interested tribe subsadfuently chs.llenged : the 

vadoption. The. .tthsuiJng protracted litigaticn: has disruptetl the' 

lives of a l l those whp are Involved in the "dispute, i Had ; ICWA 

been complied with l a thwU iastance, however, :Tito.st o£ the delety — 

would have been 

wait 

and quite .possibly the litigation iLaelf 

avoided. The biol«%ical pairents would ̂ liave beeii. reqiiiired to 

10 days after birth, to relinquish their rights, and When they did 

so Xhey would have been instructed by a judge as to jtheir rights 

under the statute and the oatisequenpes of their waii /er oC Uhose 

rights. None of this occurred, and that created :he prcblea. 

Bridget R.. therefore sicfeials a need to fine-tune iCBHi's statutoasy 

mechanisms to provwie incentives that ICWA i s compliidd' with 

: on in the adoption'prtaeeas. 

Many supporteEB of Title i n , focussing 

and. other anomalous caseSi. • malce the aesun^tion 

early 

solely vn Bridget' R 

particaiiLar outcome application to these; .cases will:: produce:r•; a 

namely, the removal of .children: from non-Indian adoptive parents. 

Hie facts of the very case addressed in the Supreme Cojirt's seminal' 

decision on ICWA, MABHî ffjppij, gfffld p£ Choctaw lad^mff ••• j,; tiPlYtteW, 

490 U.S. 30 (1989.), however, demonstrate that this Assumption i s 

mstakeh. In Holvfield. three years after a state co^rt had i.eeued 

em' adoption order placing Indian children domici Lied du , the 

reservation'. with a n«5n-Indian family,..]the Supreme C£»urt rer\-ersted 

the order, holding th^t the tribal court isad delusive jurisdicticSii 

that ICWA's 
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• •.over.:the uase. ; . 490 :n.S.. at :52-53 . The Supreme breme Covrc ' ] 

• " Ih]ad the mandate a I Uhe IGBA been followed 

; potential '• anguish might have been avoided. " 

Eat the outset] 

at 

noted that 

53"34. 

.̂ much. 

' The 

Holyfiejld, the 

the-tribal 

interest to 

.non-': 

Court deferred to -Che "experience, wiadom, 'and; coopassion oS the 

Choctaw tribal couartej to 'fai&hion an appropriate rebiaj ly. " .ife,, •• at 

. 54. Following transfer of the case . to t^ib*! court; 

i court determined tliat i t was in the. children's best 

' xemain in the currant placement with viyiah 

Indian adopt ive • parent. m order to preserve .the link: between the 

children and the tribe, the court made arrartg^ments ijor continued 

: contact with extendfe'dl family members and the 

demonstrates, ICWA ;dbes not resolve the . ultimate issue of 1 wfcq 

ahould have custody lof a particular :'Indian child; raoher i t allows : 

crourts to make that diecision.on a case^t^r-case basi^ 

.': account the best, interests of the child. ;: .. 

17. . Proposed AmeudmeiDits to the Indian Child 

x "::;; ; : The Administratipn and. the Attorney General' stre 

the Adoption Promotion and Stability Act of| 19?€, vijithout 

,: I I I . 5 The Department., however^ opposes the^Title i::i:amendments • 

to ICWA as passed by the House because they would interfere : .witii ; 

t r i b a l self-goveirwieht aad undercut tribal court juiisdictiwx 

Welfare! 

taking into 

ACt : 

ngly support 

Tit le 

? In a letter from Aseitftaht Attorney general Pols to Speaker 
, Gingrich, • dated Kay, ID, 1996, the Departmanft also indicated;that 
' to avoid Eleventh AmenSmeint conoems, Ti t le =11, ehoiildiibe amended to 

reflect that i t i s passed pursuant to :both coagress» impending power 
; and i t s enforcement: ai«thority : lander the Fourteenth igneiidmeni.' 

6 As passed by the House,' Ti t le I I I of : the Adoption ?ro»otion 
and Stabil i ty Act of 199$ would have amended ICWA to itrovlde 

: i : . :" ; f 
that: 

(a) th [a ICfOil djoes not apply to any chi ld ^stoidy proceeding : 
involving a child who does not reside or i s riot domiciled 
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The fliipr»m» rmir t hr lA i-n Kant a r i a-ra' P i ^ W n v . Marf.infea. 4^^ 

TJ.S. 49 (1578) ., .that 'jhe pow*r d f t t e r m i n e . r i b a l menberahip; ie. a 

fxnidamental .-aspect of t r i b a l s e l f-grtvemtnent, a k i n to] t h e power df 

the U n i t e d S ta tee t o detertftin* c i t i z e r i s b - l p T r i b a l rftmherflhip; i s 

thus a matter, of t r i b a l law which ehould'feei determined by, tjriban ; 

government inst i tut i ioAis . As. the Supreme Court eacplisiined i n Iowa 

Mutual I n P , ^ . V Tifa.̂ l r f - t f ^ ^ f l n U . S . 9, 16 

Jcrw-naking authori l iy 

bf ouch matters by any n o n t r i b a l court a l s o infringels 

becausie t r i b a l c o u r t s are b e s t q u a l i f i s d to' 

i n t e r p r e t and apply t r i b a l law." Moreover, 

S t a t e s "have o f t en f a i l e d to: recognize, the : eesei 

r e l a t i o n s of I n d i a n 

Spates v . Kacrama. 118 

people. 25 U . S . C . s 

i n 

1987) » IT Adj udidati<aa 

1901(33; 

U . S . 3 i l 8 r 384 -385 ( l « e 6 ) . 

T i t l e I l l ' s pipofosal t o e a t a b l i s h a -system wherein f edexa l 

s t a t u t o r y pr^tectiOKie 

of t r i b a l Ttienibership, 

t-vsm nipt, on t r i b a l govemment die t crminat ionc 

but ott a t r i b a l member's degreii . of 41 sc c i a l . 

wiLl i in a resexrvation; un le s s 

(1) at letaajt one of the child's biological {parents 
Indian dettdsnt; and l y y -:.- : • ' 

lo io 

upon t r i b a l 

Congxofii ? found 

t i a l • - t r i i a l 

see Unitoid 

that 

i« ,of 

(2) at least " one of the ch i l d ' s ; biological parents 
maintains; ^ig n i l i w a u l ; social, cultural, 1 I br p o l i l t i c a l 
af f i l i a t i j s n with the Indian t r i b e : of vhich Either: parent 
i s a member. ; 

J:1. 

.. (b) The; f actaal deteitaination «» Lo whether 'ila biological 
parent maintains significant social," c u l t u r a l ': or p o l i t i c a l 

.:' affiliation with: the Indian tribe of^wkich either parent is a 
member shall :)sie .based on such affiliation as o£ the time of 
the cnild custody proceeding. yyil-'-. 

ic) The determinjation t h a t ; t h i s t i t l e does noL ^ p l y pursuant' 
to subsection (a,̂  i s f i n a l , and, thereafter, t h j i f t i t l e 'shall 
not be th^. basis f o r .deteTTnining j u r i s d i c t i o n c^er any . c i i i l d 
custody proceeding involving the c h i l d . 
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oulfcural,. or pblifciqal af f i l i s t ion" with an Indi{n t r i b e - ie 

contrary to recognissad r ights of t r i b s ! s'ftlf -govemwii tnt. . To the-

tnakf i th east ent. that T i t l e I I I authorizes state ' ^ccurts [-tid 

determinations, i t futrther lindermines triba.1. ttlf-g&7e?nm*Ti' 

the objectives of .:XCWA.--;

/ 

'Moreover,. T i t l e i l l graf ts onto ICW31 a 

^nded tes t that , anythiihg, w i l l increase. th^ 

:litigation. The cad-pt ioag trigger for ICHA -iribal \vk 

quantuim .dt 
:. ; " l . . ! _ :. i I;-.''- ' 

r s hip and 

e l i g i b i l i t y for t r i $ a L memberehip - - i s . r e s ^ i l y disdjimible by ain 

, ihouirv to the relevant t r i b a l ; govemment. . ; I n : ebntrast, the 

"social , c u l t u r a l , :. ok p o l i t i c a l af f i l i a t i o n test , incorporates 

subjective cr i t er i* : . tip** li3?ely to create additionaii l i t i g a t i o n j 

:with attendant delay!» an the adoptive placement of Inda 

:uian to "streamlihei'' bido^iv* placements. ' , 

subject^l-^e and spen-

i ehildaren, 

V. T r i b a l Px for RetEuxm of ICWA. 

A. PrpcBduiallrRleifoirms • i;'.. 

IU response .toi 9^aie of the: concerns raided i n ti! e. conte»cf dif 

voluntary adoptionG)r Indian- tr ibes have made propoetals to preiiKOitie 

t imeliness and certainty i n voluntary adoptions. 

represents over 200'Iifl ian txibew, has worked with triU'al attprrieyia 

iand adopticn attorneys on proposals th«iL, consistent •rttith the rightt 

of Indian tr ibes to self-government, ICWA be anveiKiid by /

: i & f i ^ 

^ a l i a , providing c lear staaOards for hotificatio'ii to tr ibes i n 

voluntary adoptive plaoeaents of Indian -children; \ 

1 vdeadiines : for t r i b a l 'intervention in such: ioaises / aud' 

time for biological parencs to withdraw 

placements. :: ! 

1. : :-

couseixL 

uetablishiag 

llinitinsp the 

to adoptive. 
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The Depai-tiweafc jBupportua e f forts to. develop cor.ocnouD on 

proposals ;• to increaele certainty i n the ea^ly etagjes of ch i ld 

cuwUody proceedings aijid i s . w i l l ing to work with Congrens to estplcre 

these provi)»ioiia. : . Tfce NCAI prcposale re la t ing to ths proeelnral 

aspects •. of ICWA yeifterally appear •• to pro ride a 5 

a l ternat ive to the .fcoxe r a d i c a l changes of T i t l e ; 

represent a departure from, the goals of ICJJA 

sovereignty. : 

B. C l a r i f i c a t i o n of IOWA RecmireritBiiLa 

construstive 

I I I , : 'which. : 

and undermine ttrib&l 

'.-A •l !•' 

The NCAI propoisals also seek to clarify ICWA1* ̂ equirttinents. 

not at this juncture Jiave conf The . Department does 

: particular language b!f most of these, exce]>t one proposal thia<u 

requires attorneys who facilitate adoptiveiplacemente :o advise the 

: parents of Indian children concerning the-scope of ti.e ICWA. TIBB 

'•; Department of Justioe has. reeeryat ione about this pro* La ion 01 l y ;tb A "• 

the extent that it ' . might be ' construed to limit ef i attoxhey^s 

ability to discuss ttie feasibility of. various • optioaa with his or 

her client. yy^-

in. Noncompliance sold Enfo-reement 

ents on Uife 

: l ; 

yyr-'\ 
In teetimony herfore this Cpmmittee in May 1995, the Department 

of the interior .'and a number of. other witnesses cited wideepread' 

noncomplianea with ICWA.by states. 7 Reports jay the Departments of 

!the Interior and Health & Human Services on Indian child welf aire 

7 The Department bf Health and Human Services isetied a program 
Instruction on Augnet 11, 1995, requiring states beginning in.FY ; 
1996, to report measures talc en under their child welfare service 
plans xinder Title iv-B of the • Social Security Act to comply-with 
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csomopliance with- 1 0 ^ . 

niSMfTr.nsTow 

• I:. 

,S iLOQljt ae a model for eanct.ijc4s to draproKre 

We hope. .t^ay'l^jilij^ariLri^ promote co^saosiuB 

amazid ICWA : i n a eji-̂  ^thf^: i s 'both respefcli^Hl i©^! t r i b a l ajeft! 

!IQSIUB: C^j 

goveTmment and oemi^ici«re> ;-td:jieertaiht.y\;J9no;i:tii|^>.i^ 

adoptions o£ .IndiaWfitnliidreas: V';,:'/.: 
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STATEMENT OF ADA E. DEER, ASSISTANT SECRETARY FOR INDIAN AFFAIRS, 
DEPARTMENT OF THE INTERIOR, AT THE HEARING BEFORE THE SENATE 
COMMITTEE ON INDIAN AFFAIRS, ON AMENDMENTS TO THE INDIAN CHILD 
WELFARE ACT OF 1570. 

Jun« 20, 1996 

Good morning, Mr. Chairman, Mr. Vice-Chairman, and Members of the 

Committee. I am pleased to be here to present the Department of 

the Interior's views un proposed amendments to the Indian Child 

Welfare Act of 1978. I will submit my written testimony fnr thp. 

record. The Department of the Interior does not support Title I I I 

of the House passed version of H.R. 3286, however, we do support 

the efforts of tribal governments and the National Congress of 

American Tnrin»n« (NCAI) to improve the ICWA. 

Background Information 

Congress passed the Indian Child Welfare Act in 1978 (ICWA), after 

ten years of study on Indian child custody and placements revealed 

a high rate of out of home placements and adoptions. The strongest 

attribute of the ICWA is the premise that an Indian child's tribe 

ic in a better position then a State or Federal court to make 

decisions or judgments on matters involving the relationship of an 

Indian child to his or her tribe. The clear intent of Congress was 

to defer to Indian tribes on issues of cultural and social values 

as they relate tu uhild rearing. 

In addition to protecting the best interests of Indian children, 

the ICWA has also preserved the cultural integrity of Indian tribes 

because i t re-established tribal authority over Indian child 

rai«t:ndy Tnwt.ters. As a r e s u l t the long term benefit i s , and w i l l be, 

the continued existence of Indian tribes. 

imPleTnentatiion of t h e ICWA 

Admittedly there have been problems with certain aspects of the 

ICWA and ICWA should be revised to address these problems to ensure 
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that the best interests of Indian children are ultimately 

considered, particularly since interventions are rare. On the 

whole, however, the ICWA has ful f i l l e d the objective of giving 

Indian tribes tho opportunity to intervene on behalf of Indian 

children eligible for tribal membership in a particular tribe. 1 

Implications of Proposed Amendment-.s t.n the TCWA 

We share the expressed concerns of tribal leaders and a majority of 

your Committee members about the proposed amendments to ICWA 

contained in H. R. 3286, Title m, which would serio.usly limit and 

weaken the existing ICWA {jroLeuLions available to Indian tribes and 

children in voluntary foster care and adoption proceedings. 

Although several problematic cases have been cited to support the 

introduction of the amendments, these cases do not warrant a 

unilateral and unfettered intrusion on tribal government autnority. 

We have grave concerns that the amendment language regarding tribal 

membership of Indian children will intrude on tribal sovereignty. 

I t passed, Title i l l would authorize State court judges to delve 

into the sensitive and complicated areas of Indian cultural values, 

customs and practices which under existing law have been left 

exclusively to the judgment of Indian tribes. 

Tribes have the right to determine their own membership. The right 

stems from the nature of tribes as political entities with some 

sovereign powers. A tribe's power over i t s membership includes 

establishing the membership requirements, the procedures for 

enrollment, and the beneliLu Lhat go with membership. The proposed 

amendments, however, f a i l to recognize the diversity with whir.h thp 

more than 550 tribal governments have chosen to determine their 

1 Opportunities for ACF to Improve Child Welfare Services and Protections for Native 
AmeriMn Children, Office of the Inspector Geiwai, Dept. of Health and Human Services (1991); 
Indian Child Welfare: A Status Repon. Department of the Interior (1988). 
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tribal membership. As an example of this diversity, many tribes 

have blood quantum requirements while others have ancestral lineage 

or communiLy membership criteria. Thus, tribal enrollment i s not a 

unified system. Each tribe establishes i t s own cr i t e r i a ; a right 

supported by the Supreme Court, g^nta Clara Pueblo v. Martinez. 436 

U.S. 49 (1978) . 

Despite the comp lev i t i P.R respecting tribal membership, the proposed 

amendments in Title I I I appear to assume that e l i g i b i l i t y criteria 

for tribal enrollment or membership are the same for a l l tribes. 

There i s a presumption that an Indian cnild or parent who is not 

enrolled at the time of a child custody proceeding is not "TnrHan." 

Moreover, i t is unclear whether tribal or State courts would make 

determinations as to who is a tribal member. I f these 

determinations will be made by State courts, the proposed language 

ia vague and could be open to broad interpretation. 

Because the United States has a govemment-to-government 

relationship with Indian tribes, the Department of the Interior is 

coimuitted to the protection of their sovereign status, including 

the preservation of tribal identity and the determination of Indian 

tribal membership as i t relates to voluntary child custody 

proceedings under the ICWA. For the reasons that I have 

specitically outlined, the Department does not support Lh« Title 

I I I as passed by the HmiRP.. 

TrifrsUy Dgvelgpfefl Legislative Mternstive 

I have received numerous phone calls, faxes and letters from tribps 

and tribal organizations expressing their deep concerns regarding 

the amendments to ICWA as contained in Title I I I . Tribes came 

together at the NCAI Mid-Year Conference in Tulsa during tne week 

of June 3, 1996. The recult of their efforts was to develop a 

consensus-based legislative alternative to the proposed amendments 
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that have been offered thus far. 

We have examined Uie ttscoumiendations and proposed legislative 

language endorsed by NCAI. Based on our review to date, we believe 

that the tribal amendments will clarify the applicability of the 

ICWA to voluntary child custody matters so that there are no 

ambiguities or uncertainty in the handling ot these cases. 

The tribally developed amendments clearly address the concerns 

which led to the introduction of Title I I I of H.R. 3286, including 

time frames for ICWA notifications, timely interventions and 

oanctionc, definitive schemes for intervention, limitations nn t.he 

time for biological parents to withdraw consent to adoptive 

placements, and finality in voluntary proceedings. 

I n c l o s i n g , we appreciate the good f a i t h e f f o r t s of t r i b a l 

governments in addressing the ICWA-specific concerns raised by 

certain members of the Congress and pledge to devote the necessary 

time and energy in working with the tribes toward the resolution of 

these matters. I would like to thank you Mr. Chairman, and Mr. 

vice-chairman for your assistance in having this section struck 

from the legislation during the markup last Wednesday. This 

Administration will endeavor to ensure that tribal sovereignty will 

not be conpromised, specifically the right of tribal govetjauents to 

determine tribal membership and the right nf tribal courts to 

determine internal tribal relations. 

This concludes my prepared statement. I will be pleased to answer 
any quoctions the Committee may have. 


