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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001

Wednesday, September 9, 1998 UR G E N 7_

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Dlstribution below
H aa s b~
FROM: Janet R. Forsgren (for) Assistant Director for Lepislative Reference

OMB CCONTACT: Melinda D. Haskins
PHONE: {202)395-3923 FAX: {202)395-6148

SUBJECT: HHS Testimony on Implementation of the Multiethnic Placement Act of
1994 and the Interethnic Placement Provisions of 1996

DEADLINE: 2 PM Friday, September 11, 1998

In accardance with OMB Circular A-19, OMB requests the views of your agency on the above
subject before advising an its relationship to the pragram of the Prasident. Please advise us if this
itemn will affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title
X1l of the Omnibus Budget Reconciliation Act of 1990,

COMMENTS: HHS (Golden) will testify before the House Committee on Ways and Means'
Subcommittee on Human Resources on September 15th,

THIS DEADLINE IS FIRM. IF WE DO NOT HEAR FROM YOU BY THE COMMENT DEADLINE, WE
WILL ASSUME THAT YOU HAVE NO OBJECTION.
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LRM ID: MDH238 SUBJECT: HHS Testimony on Implementation of the Multiethnic Placement
Act of 1994 and the interethnic Placement Provisipns of 1996

I . . . 9
RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

if your reaponse to this request for views s short (e.g., concur/no comment), we profer that you respond by
e-mall or by faxing us this responsa sheet. If the response Is short and you prefer to cail, please call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legisiative asslstant.

" You may also respond by:
{1) calling the analyst/attomay's direct line {you will be connectad to voice mail if the analyst does not
angwer); or
(2) sending us a mamo or letter
Please include the LRM number shown above, and the subject shown below.

TO: Melinda D. Haskins Phone: 395-3923 Fax: 395-6148
Offica of Management and Budget
Branch-Wide Line (to reach legisiative assistant); 395-7362
FROM: {Date)
(Name)
(Agency)
{Telaphone)

The fallowing is the reaponse of our agancy to your request for views on the above-captioned subject:

Concur

No Objection

No Comment

See proposed edits on pages

Qther;

FAX RETURN of pages, attached to thia reaponse sheet
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Dcqu.ChairmanundMedbersof Subcommitice,

I om pleased to appear before you toda wdims&:implmnuﬁonandenfbu*m
of the Multiethnic Placement Act of 1994, as amended and expanded upon by the

Interethnic Placement provisions of Section 1808 of the Small Business Job Pr
"Act of 1996. Like the members of this; Subcommitcee, we in the Deparmment of B
and Human Services are committed to snsuring that every child in the child »
system is given the opportnity to grow up in a safe, stable, loving, permanem
In fact, we have pledged to double the pumber of thate children adopted over a five-
year period. We are firmly dedicated tp eradicating race-based discrimingtion that

stands in the way of placing children in permanent homes.

We are pround that this Administration }lns heen sble th work in & bipartisan faghion

with members of Congress in both Houses ovcrﬂ::pmmmlyearstopuscﬂﬂch

»idnption and foxtar care legislation, enactment of the Multicthnic Placement Act

in 1994, passed with e sirong ol (he Prexident, placed front and cemer
issues of adoption and children's need for permanency. The Multiethnic P

Act, along with the 1996 Interethnic Pl provisions, the Court Improvement

Program. and the Adoption and Safe Families Act of 1997, have all made s
contributions to strengthening the childwolfarc systom of this country. By wor
together, We have enacted and ave now jmplementing laws that make the heaith
safery of children our firgt conzideration. We have pur in place s legal framework
encourages timely decision-making lnt?n adoption and foster care sysmems. And
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havebegnﬁtomrdownthzmmybmjlmtoadwuon, including the problem of
discrimination on the basis of race or efhnicity.

Whmeﬁnvommworkoﬁmplmn}insﬂuuulﬂcthnlcmmmmmﬂ. q
great deal has changed since its enactment in 1994,

+  Whaen the Multisthnlc Placement Adt was enacted, we found 20 Statcs and the
District of Columbia had laws or pqlicies that allowed race-based discrimination in
foster care and udopdonplmvj Today, s a vesult of cooperative work with

this Department, States have moved away from such race-based dacisions.
this means 1o 8 ¢hild in States Jike hnmannglifomin.inhatheorahe 0o
longer need to go through additional months of wniting while warkers seek a family
 of the samae ruce, when & family of & different race, is ready and ablo to adopt

today.

+ Twenry-nine compliance reviews (broad reviews of practices at the iocal, county, or

molticounty. level) have been ml:m by the Office for Civil Rights (OCR) since
August 1996. A compliance review conducied By OCR 1 $ coutiriés i Florida)
for example, found that race was bejng used as & factor in the placement of chil@ren

in foster cl.rc'. In fact, it wan detormined that some caseworkers used race as u

B st b TIPSR f PUINL LI RPN (G s gl Mmoo ygas o e

P, 5/20
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primary factor in placing children. discriminatory practices are being

cortectédundchﬂdrenlnl’lorldn nowbehgpluedinhmnwithh:h:irc%umy
of residence more frequently, and ﬁmchﬂdrmwmforphcmmhubﬁ
shortened,

* Technical assistanco provided by bgth the Administration for Children end Familics
and the Office for Civil Rights in at least 40 States has resultad in the revision of
countiess regulations, policies and

welfare professionals, and has

curricula that guide ths work of

the re-training of many private and public
agency workers.

» The Secretary has personally wn tn all 50 governors urging their ieadership) in
these critical endeavors, She bas emphasized that we need thelr assistance in
moving fisrward with the complex .Ls'impmnt mext phase of implementation|-
grining full complizncy with the pryvisions of these lawy by individual social
workers, volunteers and supervisors who make key decisions affect the placement
of ap‘eclﬂc children.

As these examples demonstrate, we have made important strides, But there is much
thet remains to be dooe to address the needs of abused and neglected children in out

3
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child welfare gystem. Over & half a million children are in foster cars, And, on
our most recent data, we estimate thet spproximately 110,000 of these children
walting to be adopted, Approximately pereen of these children are African
American (Non-Hispamic), 29 percent are White (Non-Hispanic), 10 percent are

Hispunic a1x 2 pervent are of other racés or ethnicitles. Tﬁéwumageofcm
waiting to be ndoptadisbetwun‘h:Iyamold. Over a quarter are over the aﬁhof

1C. Mauy also bave disabiliies. Muny of these children have spent long periods t]f
years

time in foster care; in fact, their mean length of stay in foster care is almost four

As we move forward to ensure that dnﬁe children are placed in safe and loving
adoptivc or permapent homes, we must address many obstacles, We must work o
provide timely, adequate sepvices that meet the needs of children and familias. We

must promote decision-making that rcflects a child’s sense of time. We st
court procedures. We must address the need for better interjurisdictional cooperation
amo:llgStauBnndcounti'es. We nust recnuit an expasdod pool of families willing
ablemscrv:ufoﬁcrondopﬁw)e parents for children in need, including children
rpeciul pueds, minority children, older ghildrent and sibling groups. We must also

JWmuinpoh'cy. discrimination that causes

continus our work 0 end, in practice

children o remain in the impermanence|of foster care.

t » [ 1l

P, 7/20
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Wesimplyclmntnkachﬂdwhohubeunmalmd,mmovedfmmhiahomez

phcedinmulﬁplefnsmhnmesforntruhnhﬂfofhh life to wait ¢ven &

longer than necessary finally to get to

cqrcofaf;mily.‘!ﬁnhthcmson we are committed to doing all we can from

Federal level to implement the Multie

provisions. But we koow that the su

require 1ot only our ongoing commitmen: (o {mplement and enforce the 18w, but

leadership and dedication on the part of
responsibility for the administracion of

Ium pleased now to provide you with
iroplsmantation of the Multiethnic Pla

Since 1984, staff in both the Administr,

for Civil Rights within the Department

closely together 1o promote the tuﬂ!mtnmmﬂonoftheMulﬂe:hnicPlnmmA:t

and the 1996 Interethaic Placemsnt pro

pronged strategy to support implementation, including:

joy what every child deserves - the love and

ic Placement Act and Interethnic Placement

ful hnpiemmtnﬁnn of these statutes will

[ State and local officials with direct

more detailed overview uf L Dapumuentis
Act and Interethnic provisions.

of Ilcalth and ITuman Services have worked

s

the

child welfare programs all across this countty.

lﬂonfOtChﬂdrenandFamiliesmdtheOtﬁr;e

ions., The Department has initiated a muiti-

P, 8/20
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. Imhiﬂmﬂypolicnuiﬁmmghm;
* Reviswing State laws and policies:
s Providing tachnical assistance to prlic and private agency suff:
¢ Conducting reviews; and
¢ Investigating individual cases of allcgod violatians.

I'would like to ahere with you somoof:bnkoympstthepunmmhnsnhnmeacn
_ ' ' !

of these araug, |
Policy Guidance tv Siates

within six weeks of the puysage of the Multieﬁnlc Placement Act in 1994, the
Department ssued an Information Membrandum to State child welfare agers-ios and.
Sm:ccivilﬁghtsoﬁ'imnummmmmmawandmmimnguopyoft.helaw‘s
text, This was followed several months|Inter with the publication of guidance in thes
. Fed-mmginermn:eviewedkcylegﬂcomepmmidmﬂnedmmplesof i
that would be illegal under the Act, such asSutepoliciuﬂmtrequircmrchiugfo:
umrmphmﬁraspa:ﬂedpedbdcfﬂmebcfomaﬂowbgachﬂdwhe
adopted by a family of another race, istsnt with the Suprems Court’s Adarand
decision, our guidance restricted oou:I

tion of tacc W exceprional, case-specific




SEP-10-1998 (8:39 T0:213 - J, KLEIN FROM:HASKINS, M,

LIRAFT FOR IN{ ERNAL REVIEW - 9/5/9%

¢circumstances only. Thhmnvetym'ictinterpreuﬂonorthahwaxﬂuusede:m

question whether it was ovetly restrictive.

|
!
Sxuwen October 1934 and June 1995, '

all States’ statutes, regulations and p
determine if they were in compliance with the Multisthnic Placement Act. Based

Department conducted an nitial review

policies on adoption and foster care
this review. on June 30, 1998, letters sent 10 29 States and the District of
Columbia outlining problem areas of
technical assistance. Among the issues|identified through the Department's review

reguiations or policies that contained
potentiat foster or adoptive families.

By October 21, 1995, cne year merullnmmem of the Multiethnic lememAﬂ:t.

all but three Stateq bad amended thelr

tes, regulations and policles wb:i.ngtbﬂn
into compliance. Twonfﬂwrminin*Smtesumelnto compliance in July 1996,

mplince with the Federal law and offering

I .

the last Swate in April 1997, (This lnst State’s delay in complying with the Pederal |law

was due to the need for legislative ncnﬁm in a State in which the legislature meets

?

y

P, 10/20
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bianmually.)

In addition to working with States to injplememthe non-dimlnﬂmﬂonproviﬂom t

.. the Multiethnic Placement Act, the Department also issued guidance to the Stateg on the
Act’s requirements relating to diligent recruitment, Beginning n October 1995,
were required to amend thelx ritle IV.B|Child and Ramily Services plans to address ths
steps they will take to recritit prospective foster and adopiive Munilics who reflect Jg
racial and ethnic diversity of children nLading placements.

When, on Avgust 20, 1996, the Pregident signed into law the Smal! Business Job

Protection Act of 1996, which iac the provisions relating to the “Removal of
Batriers to Interethnic Adoption,” the Deparanent reviewed the new law's impact gn

the ongoing implementstivn of effores t prevent uce-ior ethnicity-based delays or

denials of foster care or adoption plac , It was determined that, while the
changes were significant, the basic is ofsuuhwnudpohdashndnhmdybs*x
addressed in the Department's initial review of State laws and policies compieted

1995, The 1996 Interethnic Flacement provisions affirnied the Department’s strict
interpretation and clarified Congress’ intent (o eliminats completely delays in
where they were in any way avoidable. The law now axplicitly reaffirmed that
race not ethaicity could be used as the pasis for any denial of placement, nor could
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such factors be used as a reason to delay any foster or adoptive placement. It also
In place new and morc cffective enforoement policiss.

Bzslc information about the 1996 Interethnic Placement provisions was transmitted
the States in November lm,mdmrJdemﬂedguidanpeinJunelm.Ihis
thnic Placement Act (including the elimination

clarified the changes mads to the Mul

of language fn the original statute that dethnnciﬂoremnicbackgroundormem
& “permissible consideration” in de the best interests of the child). Tt alsq
explained new provisions that subject States and other entites receiving Federal
funding o specific graduated financial

plan $ails to cure the problem within six months.) This guidsnwe lighlighied four

ties (in cases in which a carrective actinn

criticel elements of the Multiethnic Pla Act and the 1996 Interethnic Placemsnt

provisiciis,

1) Delays in plucing children who need adoptive or foster homes ave niot to pe
tolerated, nor are denjals based on any prohibited or otherwise inappropriate
consideration.

2) Discrimination is not to be tolerated, whethar it is directed toward adults who
wish to sezve as foster or adoptive pareats, toward children who need safe and

P, 12/20
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appropriste homes, or toward communities or populations which may heretgfors
havc been vader-utilized as & refource for placing ¢hildren,

) Active, diligent, and lawful of potential foster and adoptive
parents of all backgrounds is a legal requirén\entandmhnpommmol(for
muﬁngtiudmnduof;oodp

4) The operative standard in foster care or adoptive placement has been and

continues 1o be “ths best of the child,™ Any comsideration of race,
color or national origin imo:mpﬁvephcememmbemomy
m@mmum'sMMumthnm

individualized determinatiom of pach child’s needs and in light of a specific

prospective adoptive or fuster parent's capacity to care for that child.

In additon to issuing guidance to the on the law's requircments for policy apd
practice, the Nepartment has also been'working to develop regulations on the 1996
Interethnic Placement provisions' ion of financial ponaltics under title IV B of
the Social Security Act. Weuﬂclpaqe]pubmhmthiamdmceaspmoﬁmﬁce of

10

P, 13/20
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Technical Assistance:

Since the passsge of the Multisthuic Plcement Act in 1994, the Deparuncnl has
| committed iteelf to providing effective training and technical assistance t hnth our
regional office ¢taff (Who have te frequent dircct conract with Siate officigls) and
to the States thernselves to ensure the mnnhnplmﬁonofmisimpmx*aw
Federal law. T July 1995, staff from the headquarters and regional offices of the
Children's Buresy within the Administtation for Children and Families (ACF) and the

assist them in spuking needed changes 19 Stare laws, poticies and regulations in order to
ensute that they were in compliance with the Feders! law. For example:

¢+ The Department has worked with the SuteofMaineonuvemocmiomtoer

its policics and training mamuals (0 gnsure that they do not eucourage illegal
congiderations of race. Later this minth, ataff from both OCR and ACF will
conduct a training session for all State Department of Human Services adoption
staty and the new State Adoption Coprdinator to ensuse that the revined polil:hlrre

clear to those who sre on the frontlines of implementation.

i1

T e It
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i
+  In Illinois and Missouri, the Depminomhn alerted State officlals to provisians of
new laws or biils that contain provigions in violation of the Mulriethnic Pllcem;m
 Act and Interethnic Placement provisions. As a result, these staites have been.

correcied or repealed.

|

|

I

i

|
« Most recently, David Garrison, Achn]Dkecwrul' the Office for Civil Rights, Ia.nd

1 sent 4 lstier to 2ll States reiterating our commitment to making the staff and :
resources of our respective offices gvailable to States, t their request, to pmvu'}e

tochnical assistance on policy or prictice issues.

Among other mﬁgles, the Departmﬂt has made, extensive use of national and

regional conferences and meetings a3 alforum to trein on the requirements of the &
For instance, in Boaton, OCR and ACE rogional staff presented a workshop ot the 25th
anmal New Englund Adoption apmaoredbytheOponDoorSocioltyo

Massachusetts, Inc. Over 1,500 adoptive pareats, prospective adoptive pareats, birth
parents, foster parents, social worlnefs agency professionals uttended the

conference.

The ACF has also made availabie the Children's Bureau's National Resource Ceders

iz
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1o suppost State implementation efforts.| One of our Resource Centzrs, the Natio:
Resource Center v Legal and Court Infucs, operatad under a cooperative agnmLt
with the American Bar Association's on Children and the Law, prepared a

monograph on the Multiethnic Placem: Actthatwasreleuedshorﬂyaﬁarmhwl
went into effsct. The publication has baen revised to reflect the changes made by
the 1996 law, apd was recently dissemi to o1l States. The monograph seviewp the
raquimenmofthehwandconmimwcﬁmsumsuonsforchudwelme
adminisuaiors and social workers who pre responsible for implementing the law inthe
best interests of the children they servel

WthwmmmMmmeMrmwmotumeLﬁ;
Placement Act, as amended. For imwpo.mhnveawndedpmtludnrtbeAdoptbn
'Oppm'umidupmgrsmtodzv:loymdmmmmmdcommhypmm o
prescrve, strengthen and support families that adopt transracially, Further, becausp the
number of child!tt‘l awaiting adopuve continues W cuistrip the available
numbcrof'homu. wommpporﬁnsﬂvma:veeﬂmtoexpmmepoolof&mﬂrlu

for walting children drawn both from within and beyond their communitics.

Monitoring and Compliance Revisws;

13
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The Department of Health snd Human pervices has developed mteeprocedurea for
mondwring cumpliance with the Multicthnic Placement Ast, 48 amended. Thuen%:
'+ The Child and Pamily Services Roviews, conducted by the Administration for

Children and Families (ACF); |
* Complaint invesdzuﬂnm. eqnduntATl by tha Office for Civil Rights (OCR); and
. Compliamekevi?m. conducted by the OCR.

Under ACF's Child and Family Services Review, part of te revised child wellare
mogitoring strategy that we have been piloting, States first undertake a sclf~assessment,
based to the extent possible on a review of existivg daia. Thix is followed by an op-site
reviow involving Federal staff, as well as appeopriste State and loca) officials. The on-
site review involves an examination of|a limited number of cuss records and interviews
with a range of individuals involved in the delivety and receipt of child welfare
services. Questions relating to the S
and recruitment provisions of the Multiethnic Placement Act are inctuded as part

‘s implementation of the non-discriminat
the

self-assessment. In addition, dara the Adoption and Foster Care Analysls

Raporting System (AFCARS) and/or
assessment and ey belp (o reveal px

related to racs) which warrant a cloae

examinetion during the on-gite review of

State data are used as part of the self-
(c.5. differences in placement patterns

14
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individual cases. If ACF's review suzkeuu potential noncompliance with the law, |
OCR will be notified so that v more inddepth investigation can be undertaken.

The OCR has responaibility for ensuring compliance with Title VI of the Civil Rights
Act of 1964, Complaints by individnaks who belicve thas they have besn victims of
discrimination are investigated by OCR. Sincs the passage of the Multiethric
Placement Act aud the Interethnic Placement provisions of 1996, 18 cunplatnis rel?dm
10 adoption and foster care have been received and investigated,

+ Inope case, a privete agency in Mithigan was investigated for its policles mlnim
to transracial placements. The casq involved a modically fragile African Ame
child, born weighing just one pound four ounces, who required foster care.

the infant was four months old (then weighing four pounds, six ounces), he w
placed with a white foster family. Just two weeks with that family, the

_was, at the mt of a foster care Tvorlm- and the worker's supervisor, moved/to 5

different foster homs, this one an African Americen family, The investigation

revealed that the two employess had circumventsd agency review procedures
violated rgency policy against usinﬁ race in placement decisions. They had
misrepresented the facts of the ¢hild's situation, both orally and in case
documentation. As a result of the Investigation, the supervisor was fired, and the

as
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worker, 2 new employee, placed on probation. ‘Ihe agency was also provided with
 wwchnleal assistance on the requirements of the Muttiethnic Placement Act, a8
* amended, to belp mdagaimtfumﬂemhﬁom of the law.

mocnmomupmwcmmw:ofmepolmmmofmipmqr

HHS funds to determine whether they age ln compliance with the law. Generally, the
scope of the inquiry in a compliance review 15 broader than in a complaint
investigation, althonigh seme of the samd data and {nformation are complled. Since
ABgust 1996, when the Interethnic Provisions were signed into law, the OCR has
initiated 30 compliance reviews of reciplents in 19 States. Typically, compHance

reviews investigute county- wud locul-level entities, and privaic ugeucies, ay well as the

State agancy. As a result of this type of revicw, we have required Statas to take a

variety of corrective actions, lncluding policy changes; dlssemiiating

information ‘on policy changes to staff apd private agencies involved in placement
decisions; training placement su and workers; monitoring future placement
practices; collecting racial and ethaic data to assess recruitment and placement pattetns;

and educating prospective adoptive

18
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Wchnvcnccompmbe'dnmhhthapmkwym. We have changed the law and
polioy framework In which decisions are|made about individua! children o that

decisions can be made truly on the basis pf individual children's needs, and not on
blankst assumptions about race. Wehnv+auotammommstapsmedmﬂman¢l
rélt'runingldnﬂnismrsandworkauinmm. Buikiing on twse actions, oar
wnrkinﬂucom!ngycmﬁufwusqn

ecting change in front-line practice all

across the country. Decisions about placihg children in specific fostcr or adoptive

homes are made by literally thousamdy vf Jocial Workers in both public and private
sgencies and by juvenile or family court judges. Clearly, reaching all of these
individuels is beyond ths ability of one Fi agency acting alone. Therefare, we
will be reaching out to work collaboratively with State agancies, universitios,
profeszional organizations and othors to .
agd follow the law.

meuWwwkeramﬁvétumsmaofwum

awaiting adoptive harues a chance to begin pew lives, us part of a new family. As
challcnging aa this work wil be, e are cosumitied 1o contiulng o bring the viaion of
the Multiethnic Placement Act, as amended,) into reality.
Thank you for the oppuriunity 1o testify before the Subcommittee. 1 would be pleased

10 answer any questions you may have.

v, 20/ Y
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August 3, 1997, Sunday. ALL EDITIONS
SECTION: NEWS: Page A08
LENGTH: 1471 words
HEADLINE: JUST A GOOD FAMILY / LAW LESSENS REQUIREMENT FOR SAME-RACE ADOPTION
BYLINE: By Karen Angel. SPECIAL CORRESPONDENT
DATELINE: Maywood, N.J.

BODY:

Maywood, N.J. - In the backyard of the home of Tim Eustace and Kevin
Williams, B-year-old Kyle takes a running leap and lands on Eustace’'s back. The
boy smiles broadly as his dad bounces him around. Meanwhile, as Williams
watches, Kyle's brother, Corey. 3, sends himself down a yellow slide with the
delighted shriek, "Happy holidays!” - even though it is March.

Kyle and Corey are African-American: their adoptive parents, Eustace and
Williams, are white and gay. As foster children who are now transracial
adoptees, the boys embody a national debate about finding the best solutions for
the 500,000 children in foster care and the 100,000 children awaiting approval
for adoption. Foster-care placements are often the key in determining a child's
future parents: Half of all children adopted through public agencles, like Kyle
and Corey, are in foster care and 90 percent of these children are adopted by
their foster parents, according to the National Council For Adoption, a
nonprofit research group in Washington, D.C.

The transracial adoption debate has spurred new legislation in recent years.
In 1994, Congress passed the Multi-Ethnic Placement Act, which forbade public
agencies from delaying or denying a foster-care placement or adoption based
solely on race, although it permitted them to consider race. Last August,
President Bill Clinton signed an amendment forbidding agencies from considering
race altogether in the foster care and adoption placement process. Before the
1994 act, 43 states, including New York, had rules encouraging same-race
placement.

The law has begun to alter same-race placement practices in some states, said
William Pierce, president of the National Council For Adoption.

“"A California agency that was getting money from the state to place black
children only with black families told me that the state said, We won't give you
any more money because you're doing same-race placement,' " he said. "And in
Minnesota, the legislature and a Supreme Court task force are talking about the
need to redo their law to comply with the federal law ."

Some 50,000 public and private adoptions take place every year, with most
transracial adoptions arranged through the private system, the council reports.




PAGE 10
Neweday. RAugust 3, 1997

Though no government agency has figures on transracial adoptions, the federal
Department of Health and Human Services recently has taken steps to begin
gathering such figures.

"We're working with the states to automate their reporting systems, which
will help us better track where kids are in the system.” sald spokesman Michael
Kharfen. "We monitor states that have practices where they consider the race of
the child and the race of the family to ensure that they eliminate those
practices and change their guidance manuals. We also have a reporting mechanism
that families who feel they’'ve been discriminated against can use.”

Elizabeth Bartholet, a professor of adoption and family law at Harvard
University, believes the recent multi-ethnic placement legislation will help
change the public system's leaning toward race matching. "It's a powerful law
that imposes serious penalties on public adoption agencies that use race to
place children,” she said. “If it is implemented in the spirit in which it was
written, it will shake things up in all fifty states."”

At least one family has already tested the law's power to help black parents
as well as white.

Last year, the Rev. Walter Myers, 49, and his wife, Beverly, 48, both
African-American, of Maynard, Mass., wanted to adopt their two white foster
children, Marjorie, 8, and Catherine, 6.

Rfter a public adoption agency denied the couple's initial application and
the Department of Social Services rejected a subsequent appeal, they sought out
a high~powered lawyer who is himself the parent of transracial adoptees. "It
became clear the process was diacriminatory."” Myers said. "The reasons the
agency gave for refusing us were either minor or contrived. DSS used the
agency's report to deny us again.”

But last December, after the agency learned of the Myers' intent to go to
court with a team of six lawyers, the department approved the adoption.

"The new law was one of the reasons I decided to pursue the case,"” Myers
said. "And the girls had been in our care for four years - they had become
members of our family."”

Statistics suggest some racial divisions nationwide are breaking down.
helping to foster transracial adoption. Interracial marriages almost doubled
between 1985 and 1995, from 792,000 to 1,392,000, according to the Census
Bureau. International adoptiona, which are often transracial, have risen to
11,340 in 1996 from 6,536 in 1992, the National Council For Adoption reports.
And with recent court decisions allowing unmarried couples, straight or gay, to
adopt children together, more potential parents are hitting the market. New
York, New Jersey, Massachusetts, Vermont, Illinois, Indiana and the District of
Columbia recognize this right.

Many transracial-adoption experts hall the growing variety of transracial
adoptions, including interracial couples adopting multiracial children: black
single parents adopting nonblack children; lesbian and gay couples adopting
children of various races.
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“Let a thousand flowers bloom,” said Randall Kennedy, a Harvard Law School
profesgsor who teaches a course on race relations. "We have a situation in which
children are in need of families."

Most parents adopting across racial lines maintain that their children have
not had any problems in their community or in their home.

“Transracial adoption does serve the best interests of the children.” says
sociologist Rita Simon, co-author of a 1994 study of 203 families. "They're not
confused about who they are., and they're aware of their racial identity yet
conmitted to their family."

At the same time, white parents who want to adopt black children are best
prepared when they have a "sophisticated” racial identity - which means they've
thought about what being white means, said Robert Carter, a professor at
Columbia University's Teachers College who has researched transracial adoption.

"I'm not opposed to transracial adoption - I'm opposed to treating it as a
right for white people,” he said. "If you don't understand the subtleties of
race, you're not going to be able to pass the meaning of race on to your child.
Just taking your children to a club or telling them a story is not enough. It's
a lifegtyle."

Marilyn Harper, an African-Rmerican second-grade teacher in Madison., Wis..
has a Korean son, a Korean daughter, a Guatemalan daughter, and a Russian
daughter. Harper, 39, turned to private adoption after she and her husband,
David, 40, who is white, were stymied by the public system for years. "I was
shocked to hear public agencies say they would rather place a biracial child
with a white family than with us,” she said. "They felt it would give the child
a better chance in life."”

Harper said she was staunchly opposed to transracial adoption until she
adopted her own children and realized it was more important to find good homes
for Buch children as soon as possible. "I still believe the ideal placement is
with a family of the same race,” she said, "but I don't think kids should wait.”

About 60 percent of all foster children who want to be adopted are
African-American, experts say. In New York City. that figure rises to BO
percent, representing about 6,000 children. The number of African-American
children in foster care has steadily risen, from 160,000 in 1990 to 220,000 in
1995, according to the American Public Welfare Association in Washington, D.C.

While blacks adopt at four times the rate of whites, according to the
Department of Health and Human Services., they make up only 12 percent of the
total population.

"Even if you have black people adopting and being foster parents at a rate
way beyond their presence in the population, you still won't have enough black
families,” Kennedy said. "Race matching condemns children in institutional
care."”

Eustace, 40, a chiropractor, and Williams, 44, a social worker, have placed a
high premium on giving their adopted sons. Kyle and Corey, who were born-
HIV-positive, a sense of their African- American heritage. Their approach
includes books, museum outings and a planned trip to Senegal, the country of
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origin of the boys' biological family. And they have sought out a diverse circle
of friends, including one couple with a Philippine son, an Alaskan
American-Indian son, and an African-American son.

"We try to give the boys as much exposure as possible but no more than my
parents gave me to my Irish heritage," Eustace said. "What's important is to
raise young people to be good people. If that were more the focus, there would
be a lot fewer problems.”

GRAPHIC: Color Cover Photo by Paul Kerns-At their New Jersey home, Tim Eustace,
left, and his companion, Kevin wWilliams, with their adoptive sons, brothers,
Corey, 3, and Kyle, 8. (NS BD Edition)
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FACSIMILE TRANSMISSION |
Office of the Assistant Secretary R L W
The Administration for Children and Families A .

DATE:

TO:

FROM.: Samara Weinstein
Special Assistant 1o the
Assistarns Secretary for Children and Families

Telephone:  (202)401-6953
Fax: (202)401-4678

MESSAGE:

Nicole --

Attached please find for your information the policy issuance which interprets the Interethnic
Placement provisions which amended the Multi Ethnic Placement Act (MEPA). This was
sent out to our Regional Offices and the field -- essentially the State Child Welfare Agencies.

Also, I have enclosed the pi¢ce we drafted for a possible White House announcement on
MEPA implementation and the Adoption 2002 Calendar of events.

R Department of Health and Human Services
& Administration for Children and Families
! C 370 L’Enfant Promenade, S.W., Washington, D.C. 20447
L Phone: (202) 401-9200
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Progress on Breaking Down Racial And Ethnic Barriers To Adeption
Implementing the Multi-Ethnic Placement Act (MEPA)

The Clinton Administration has made great progress in prohibiting discrimination in adoption
and foster care placements as a result of extensive efforts to implement the Multi-Ethnic
Placement Act (MEPA), which President Clinton championed in 1994. Since the Department
of Health and Human Services (HHS) issued guidance on compliance with MEPA in April
1995, HHS has worked with each state to ensure that their laws, policics and practices
prevent discrimination and delays on the basis of race, culture and ethnicity.

As a result of our continued review, support and technical assistance, since MEPA was
passed:

* Four states have revised their statutes;
* TFleven states have made regulatory changes; and

* Twelve states and the District of Columbia have amended policies or policy-related

materials to prohibit adoption agencies from denying or delaying placement of a waiting
child based on race, color and national origin.

Due to the Clinton Administration’s commitment to removing racial and ethnic barriers to
adoption, currently 48 States and the District of Columbia have statutes, regulations,
and written policies that are in full compliance with MEPA and with Title VI of the
Civil Rights Act. The two remaining States have already made substantial changes and are in

discussions with the Department regarding the remaining changes necessary to achieve full
compliance.

To strengthen MEPA, in August 1996 President Clinton signed the Small Business Job
Protection Act of 1996 which included Interethinic Adoption provisions (IEP) imposing strict
penalties on states for non-compliance with MEPA. As part of the Clinton Administration’s
plan to move children morc rapidly from foster care to safe and permanent homes, HHS will
issue guidance to states on these new provisions soon. In addition, HHS will continue to
monitor states’ progress, swiftly review any complaints and provide additional training and
technical assistance to states to ensure that states comply with these laws.
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U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
Jg!‘; A nipistration on Children, Youth and Families

1. Log No. ACYF-IM-CB-97-04 2. Issaance Date: 06-05-97

Administration
for Children 3. Originating Office: Children’s Bureau
and Families

- 4, Key Words: The Stnall Business Job Protection Act of 1996,
Interethwmic Adoption, and Mualtiethnic Placement
Act - -

INFORMATION MEMORANDIIM

TO: State Agencies Administering the Title IV-B Child and

Family Services Program and the Title IV-E Foster Care
and Adoption Assistance Programs

SUBJECT : GUIDANCE FOR FEDERAL LEGISLATION - The Small Business
Job Protection Act of 1996 (Public Law (P.L.) 104-188),

Section 1808, "Removal of Barriers to Interethnic
adaprion®

LEGAL, AND

RELATRED

REFERENCES: The Small Business Job Protection Act of 1996 (Public
Law 104-188); the Multiethnic Placemant Act of 1994
{(enacted as part of the Improving America's Schools Act,
Public Law 103-382); the Pexsonal Responsibility and
Work Cpportunity Reconciliation Act of 1996 (Public Law
104-183); titles IV-B (42 U.8.C. 620 gt geg.) and IV-E
(42 U.S.C. 670 g geg.) of the Social security Act;
Bection 471 (a) of title IV-2 (42 U.S.C. 671{a)); 48
C.F.R. 1356; and ACYF-IM-CB-96-24.

PURPOSE: The purpose of this Information Memorapdum is to provide
State agencies and others with guidance and
clarification that relates to Section 1808, "Removal of

Barriers to Interethnic Adoption,* of the Small Business
Job Protection Act.

BACKGROUND: On August 20, 1996 President Clinton signed The Small
' Business Job Protection Act of 1996. Included in this
new law was Section 1808 "Rewmoval of Barrieras to
Interethnic Adoption."” On November 14, 1996 the
Children's Bureau igssued an Information Memorandum (IM),
ACYF-IM-CB-96-24, to State title IV-B/IV-B agencies
informing them of the changes to the Multiethnic

Placement Act (MEPA) of 1984 and the amendmenta to title
IVv-B.
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GUIDANCE :

INQUIRIES:

FROM TO 94566244  P.@5

The Department issued a memorandum (dated June 4, 1997)
to the Office for Civil Rights (OCR) Regional Managers
and the Administration for Children and Families (ACF)

Regional adminlstrators to provide guldance in the

implementation of MEPA ag amended. Attached ig the
memorandum.

OCR and ACF Reglonal Office (lists attached)

N

%\ﬁes A. Harrall
ruty Commissioner

Adwministration on Childrer, Youth
and Families

ce: OCR and ACF Regional Office

Attachments:

Pipe -2-
ACYYF-IM-CB-97-04

A: June 4, 1597 Mamorandum, SUBJECT: Interethnic
Adoption Provisions of the Small Business Job
Protaction Act of 19%6 (without attachments)

B: Section 1808, "Removal of Barrxiers to Interethnic
Adeption, " of the Smal)l Busineass Job Protection
act of 1996 (P.L. 104-188}

C: OCR and ACF Regional Office lists
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ﬁ DEPARTMENT OF HEALTH & HUMAN SERVICES
Sy,
June 4, 1997
MEMORANLOM
TO : OCR Regional Managers
anad
ACF Regional Directors
FROM : Dennis Hayashi /s/
Pirector, Office for Civil Rights
and
Olivia CGolden /s/
Principal Deputy Assistant Secretary
Adminigtration for Children and Families
SURJECT : Interethnic Adeption Provisions of the Swmall Business

Joh Protection Act of 19%é6

On August 20, 1996, President Clinton signed the Small Business
Job Protection Act of 1996. Section 1808 of the Act is entitled
*Removal of Barriers to Interethnic Adoption." The section
affirme and strengthens the prohibition against discrimination in
adoption or foster care placements. It does this by adding to
title IV~-E of the Social Security Act a State Plan requirsment
and penalties which apply both to States and to adoption
agencies. In addition, it repeals Section 553 of the Multiethnic
Placement Act (MEPRLh}, which has ths effect of removing from the
statute the language which read "Permissible Conegideration -- An
agency or entity [which receives federal assistaunce] way considasr
the cultural, ethnic, or racial background of the child and the
capacity of the prospective foster or adoptive parents to meet
the needs of a child of such background as one of a number of
factors used to determine the beest interesgte of a child.®

Congrees has now clarified its intent to completely eliminate
delays in placement where they were in any way avoidable. Race,
culture or ethnicity may not be used as the basis Lor any denial
of placement, nor may such factors be used as a reason to delay
any foster or adoptive placement.

The Interethnic adoption provisions maiptain a prohibition
against delaying or denying the placement of s child for adoption
or foster care on the basis of race, c¢olor, or national origin of
the adoptive oxr foster parent, or the child involved. They
further add a title IV-E State Plan requirement which also
prohibite delaying and denying foster and adoptive placements on
the basis of race, color or national origin.

The provieiong alao subject States and entities raceiving Federal
fundinog which are not in compliance with these title IV-E State
plan requirements to specific graduated financial penalties (in
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cagses in which a corrective action plan fails to cure the problem
within six montha). ACF staff and OCR staff are working to
develop a common protocel for determining compliance with these
Interethnic Adoption provisions, as well ae policy and procedures
for ACF to use in applying the title IV-E requiremsnts,

developing corrective action plans and imposing penalties.

As a tirst step in implementing the new title IV-E State Plan
requirement and the associated penalties, ACP expects to amend
certain of its child welfare reviews to screen for compliance
with MEPA and the Interethnic provisions. ACP will begin
preliminary documentation of MEPA compliance during fiscal year
1597, while completing the work on formal review standards and
protocols, which will be published as proposed regulations.
States which are determined to be ocut of compliance will be
engaged in corrective action pianning immediately. The penalties
impaosed by the statute are graduated, and vary according to the
State population and the frequency and duration of nencompliance.
The Department has estimated that State penalties could range
from less than $1,C00 to more than $3.6 million per quarter, and
penalties for continved noncompliances could rise as high as $7
million to $10 willion in some States.

The Office for Civil Rights will continue to receive and
investigate complaints related to MEPA, and in addition will
conduct independent reviews to test compliance within the States.
The administration for Children and Families will also conduct
reviews which focus on or include tests of MEPA compliance. The
two HHS agencies will use the common protocel and review
gstandards in order to asgure uniform application of the statute,
and eguitsble and effective enforcement.

The (ongress haa retained saction 554 of MEPA, which reguires
that child welfare services programs provide for the diligent
recruitment of potential foster and adoptive families that
refiect the ethnic and racizl diversity of children in the State
for whom foster and adoptive homaes are needed. This is the
section that requires States to include a provision for diligent
recruitment in their title IV-B State Plans. The diligent
recrultment requlrement in no way wmitigates the prohibition on
denial or delay of placement bazsed on race, color or national
origin.

8=t forth below is the langquage of the new provision., Key tarma
contained in MEPA that have been eliminated are sghown, but
struck.

A person or government that is involved in adoption or foster

care placements may not--(a) (eeregewiesiiy] deny te any
individual the opportunity to become an adoptive or a foster

parent, [seleiy] on the basis of the race, color, or national

ACYT-IM-CB-5T-04



TO: Hillary Rodham Clinton

FROM: Jennifer Klein 24 .
DATE: 10/4/96
RE: Transracial Adoption

Carol Rasco asked me to write a note to you about the "Arkansas Minority Heritage
Protection Act” signed by the President in Arkansas in 1987. Diane Blair called Carol to
let her know that you were concerned about it.

The legislation required courts reviewing the placement of a child in a foster or
adoptive home to give preference to (1) a relative, (2) a family with the same racial or
ethnic heritage as the child, and (3) if a family of the same background were not available,
to a family of a different race or heritage that was knowledgeable and appreciative of the
child’s racial or ethnic heritage. The legislation also allowed birth parents to express a
preference for placing their child in a home with the same religious background.

The bill was passed at the very end of a legislative session. Carol would be happy
to fill you in on her memory of the history of the legislation in Arkansas.



THE WHITE HOUSE

WASHINGTON
August 4, 1995

MEMORANDUM FOR THE FIRST LADY

FROM: Carol Rasco QM/

SUBJECT: Transracial Adoptions

You asked for an update on the Multiethnic Placement Act of 1994
(MEPA).

Progress on Enforcement: MEPA was signed into law in October
1994. In April of this year, HHS published guidelines on
enforcing MEPA and informed the states of its plans for
enforcement. This included a review of all relevant state laws,
regulations, and published policies in order to identify any
practices that wviolate MEPA.

On June 20, HHS informed 30 states that their practices do not
comply with MEPA. Three of these states (Arkansas, California,

- and Minnesota) have laws contrary to MEPA. These 30 states were
told to submit plans to HHS by August 15 that demonstrate how
they will comply with MEPA. By law, states must come into
compliance by October 21, 1995; however, those states that
require a change in state law can apply for an extension until
after the close of the state legislative session.

To date, most states appear to be cooperating and taking action
to come into compliance. HHS has provided technical assistance
to each state with a compliance problem, and has encountered
little or no resistance. State legislatures in California and
Minnesota are currently considering changes to their statutes;
California has requested and will receive an extension until
January 1996. In Illinois, a bill that would violate MEPA is now
on the Governor's desk awaiting signature. HHS has advised
Governor Edgar of this problem and believes that he will issue an
amendatory veto that will bring the bill into compliance. Some
Democratic state legislators are unhappy with this development.

HHS has also provided technical assistance to state human service
departments on training social workers to comply with the law,
which is important given the strong opposition to MEPA by the
National Association of Black Social Workers.

HHS Approach on Enforcement: The article you read in the Little
Rock Free Press quoted Senator Metzenbaum's claim that HHS ¢
weakened the final version of MEPA, and charged that HHS is now
preparing regulations that will make transracial adoption more
difficult. It also notes that the House welfare reform bill

would deny federal funding to agencies that use race as a factor
in placing children and help recruit black families by offering a
tax credit to lower income families who adopt.
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HHS's guidelines take an aggressive approach on enforcement of
MEPA, which we believe Senator Metzenbaum now acknowledges. MEPA
identifies the cultural, racial, or ethnic background of the
child, along with the capacity of the prospective parents to meet
the child's needs, as one of a number of factors that can be
considered in the adoption decision, as long as this does not

- delay or deny an adoption. HHS's guidelines prohibit the use of
race as a general criterion in the decision; and prohibit a
number of practices that could elevate the importance of race as
a factor, such as preferences or time limits. They permit race
to be considered only as part of the individualized evaluation of
each child, and require a specific showing as to how the
consideration of race in the adoption decision would promote that
child's interests. Some would read MEPA to allow a general
preference for a family of the same race if that did not delay
the adoption, but that is not HHS's reading of the law.

A number of states have asked how to handle the hypothetical
situation of a choice between a black and a white family where
all things are equal except for race. HHS has responded that
this hypothetical situation is unrealistic, and that all
decisions must be based on the needs of the individual child in
question. States have expressed particular concern about
infants, who obviously can not be questioned about their needs.
These concerns raise the question of whether state workers will
attempt to circumvent MEPA and maintain the status quo by
certifying in each individual case that that particular child
would be better off with a family of the same race.

‘The House welfare reform bill includes language that is intended
to prohibit consideration of race under any circumstances, even
for any individual child. However, from a technical perspective
HHS believes the language is actually consistent with its current
guidelines. On the Senate side, it appears that key Republicans
believe that MEPA and the HHS guidelines are satisfactory and
have no plan to follow the House's lead.

cc: Melanne Verveer
Abner Mikva
Marcia Hale
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Love may be color blind, o
but adoption laws aren't: '

‘ A

es waiting to adopt. But they can't
make a match with the kids in foster care.
of the zvailable children are black.

18 to 24 months may pass before a family is
approved. By then, the child has been in

care for three years or longer. { once -]
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ter parents,” Burke reported.
-~ Butp arise, as depicted in
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the recent movie *Losing lsaish,”
when » white {oster parent wants o

. & black child. °1 personally
1 rof cases where no plaas existed
to place 8 black child uatil the white
foster family tried tn adept.” said
ldtile Rock adoption lawyer Kuy
Mcleod. a member of the American
i my of Adoption Attorneys.
“The DCFS uses very ncbulous crites
ria to select families that exclude

whitc {amilics from sdopting black .

children.” she said.

Larry Stang. who direcied Project
STARS for the Cerebral Palsy Foun-
dation to recruit black families. said.
“T'wo und a hall years axo, the belief
was cammon that the DCFS didn't
wanl irane-racisl adoptions. in 1989,
Arkanans was dead last in the astion
in the rutio of private adoplions com-
pared 1o siate sgency adopiions.” In
1993, NDCFS placed 108 children in
udoptise homes. Sixty-vae children
were white. 38 black and nine of
mixed race. Ninety-five were classi-
fied uy wpecial needs. Oaly three chil-
dren were placed in families of a dif-
{erent racc.

By law. DCFS placement workers
have had little choice but 10 try to
svert white fomilies’ well-intentioned
efforts to sdopt black children. Ar
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Adoption:
New law
can’t erase
race issue

. BY RACHEL L. JONES
Knight-Ridder/Tribune News Service

‘WASHINGTON — A new law
making it easier for American fam-
ilies to adopt children of another
race is likely to stir passions in the
long-running debate over transra-
cial adoption.

The Multiethnic Placement Act
of 1994 aims to help thousands of
black children now in foster care
find permanent homes by lowering
institutional barriers for families
hoping to adopt a child of another
race.

Under rules that went into ef-
fect Oct. 21, states and agencies
that block adoptions because of
race could lose the tederal aid they
now receive to help finance the
adoption process.

Defenders of the new law say it
addresses the problem of how to
help a large and growing popula:
tion of black children in foster
care.

But critics worry that whites
who adopt black children might be
racially insensitive or culturally
unprepared to tackle the responsi-
bility.

Moreover, some blacks have
complained about racial bias in
the adoption process. They argue
that social workers use negative
stereotypes and misconceptions in
determining their suitability as
parents.

“It’s slanted toward the needs of
white parents without considering
the bigger picture,” said Charlotte
Vick, assistant director of the
North American Council on Adopt-
able Children in St. Paul, Minn.

Vick, who is white and has
adopted four minority children,
now all adults, thinks the furor
over transracial adoption is singu-
larly one-sided, not giving ade-
quate consideration to racial com-
patibility.

e y
about givin who
W, saem,” she said, “but there's

too much evidence that you need
to consider race in the process.”
Of the 500,000 children in foster
care in America, 40 percent are
members of minorities, mostly

black. Of 000 children
alf

are-black.
Because biack Americans make
up only about"13’ ‘percent: “bf the

Adoption in the U.S.

Most recent statistics:

e 11

Estimated nu!
% ad their ado

Median age
Time of adoption

1962 RN
190 TN

. 1882

SQURCE.: American Public Weifare Association

Awsiting placement
1000 [EETEY

NOTE: Figures do not induda private adoptions

9.1 yrs.

Knight-Ridder Tribune/RON CODDINGTON and JUDY TREIBLE

American population, observers
say there's no way they can fill the
need for permanent homes.

The new law, which had been
sponsored by Illinois Sen. Carol
Moseley-Braun and former Ohio
Sen. Howard Metzenbaum, aims to
help children find permanent
homes by:

== o Reducing the length of time
that children wait for adoptive
placement.

>~ Ensuring that no individual is
denied the opportunity to become
an adoptive foster parent solely on
the basis of race, color or national
origin.

and recruitment of foster or adop-
tive families that reflect the racial
and ethnic diversity of waiting chil-
dren.

Early versions of the legislation
contained no language about con-
sidering a child’s racial or ethnic
background in adoption place-
ments. It was expected to com-
pletely dismantle an agency’s abil-
ity to use race as a factor in making
placement decisions.

But vocal last-minute opposi-
tion, from such groups as the Chil-
dren’s Defense Fund and the De-
partment of Health and Human
Services, changed that. Also, for
the past two decades the National
Association of Black Social Work-
ers has argued that the adoption of
black children by whites was tanta-
mount to “cultural genocide.”

The group stands behind that
sentiment.

“Most adopted children spend
a lot of time grieving over the loss

of @_;nilyconneqﬁ;ions,” said-Leora ..

Neal, a NABSW program director.
“Factor into that the loss of cul-
tural ties, and the sense of not re-
ally belongmg can become pro-
found.”

Ruth-Arlene Howe, an associate
professor of law at Boston College,
agrees.

“It is absolutely pie in the sky to
say that race doesn’t matter in the
adoption process,” said Howe, who
hopes to start a national campaign
to inform people about transracial
adoption. “It doesn’t connect with
the reality of race in America, and
lt certainly neglects the chlld’

13

cies don't do a good job of recruit-
ing black parents. Statistics show
hat when child welfare agencies
diversify their staffs and make an
effort to find and educate black
families, more blacks adopt. But in
many instances they are rejected
out of hand, often because of raclal
biases.

But prejudices go both ways,
many white parents would attest. .

Donna Mattias, a staff ‘attorney
for the Institute for Justice in

=~e Facilitating the identification .{\ Howe thinks child welfare agen- '

Washington, said clhi of-

fied lace black

children in temporary foster care
h 1 >

# good
enough to care for a Chlld dunng
an emergency, but they're some-
how flawed as potential parents,”
Mattias said. The institute was es-
tablished this year to represent
parents who have had difficulties
adopting children of: __dlfferent
racipl backgrounds,, ;3
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May 10, 1996

President William J. Clinton
The White House
Washington, D.C. 20500

Dear President Clinton:

I am writing to express my gratitude for your apparent
change of heart in providing loving families for children
irregpective of race.

However, I would like to correct one point in your
letter to the Speaker in which you express your support for
the Adoption Promotion and Stability Act of 1996. 1In that
letter, you stated that the bill was "consistent with the
Administration’s policy and my longstanding goal to end the

" historical bias against interracial adoptions, which too
often has meant interminable waits for children to be
matched with parents of the same race." This makes it
sound as if you and your administration have been
supporting ocur efforts to end the bias against interracial
adoptions for some time, when, in fact, you and your
administration have been a major source of our problem on
this subject.

With regard to your personal "longstanding goals," I
would remind you of the adoption legislation that you
endorsed ae Governor of Arkansas and which was enacted into
law in 1987 (Ark. Code 9-9-102 (1987). As you may recall
that measure requires the court to give preferences to
potential adoptive families with the same racial or ethnic
heritage as the child. In this statute, race-matching is
given preference over other types of adoptive arrangements.

This statute has denied black children loving homes,
has resulted in lawsuits being filed by potential adoptive
families who were denied the opportunity to adopt because
they were not the right color, and continues to elevate
race over love to the point of bringing the state out of
compliance with federal law.

These facts definitely tend to belie your claim of a
pereonal "longstanding goal to end the historical bias
against interracial adoption.”

TOLL-FREE NUMBER 1=1400) 283-8983
E-MAIL BUNNINGI@HA HOUSE GOV
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More recently, your newfound support for interracial
adoption, if implemented, will also mark a significant
reversal of your Administration’s policy since your
Administration has been a major socurce of the system-wide
bias against interracial adoption which has locked so many
minority children out of the adoptive process. As you
know, Senator Howard Metzenbaum has publicly stated that
your Administration gutted his well-intentioned adoption
legislation in 1994 by insisting on amendments that
weakened his bill and allowed race to be made a major
consideration in adoption placements. Moreover, your
Administration was responsible for the promulgation of
regulations which went beyond the intent of the legislation
in discriminating against interracial adoption.

Nonetheless, even though your newfound support of our
effort to bring an end to the bias against interracial
adoptions is a little more newfound than you would like to
publically admit, and even though you have twice vetoed
legislation that contained language virtually identical to
the measure that you now are endorsing, we welcome your
support and your change of heart on the subject.

Begt _ j%?%?al regards,
BUNNING f

Member of Congress
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TATE OF MINNESOTA

FFICF. OF THE ATTORNEY GENERAL

H i : 103 STATT CAFITOL
i : : €. PLL MN S51561002
{ . ; TRLTPHONE: (513 250-G1%

The Honorable Janet Reno
U.S. Attorney General'

U.S. Department of Justica
Roam 4400 ,
10th Street and Constitution Ave., N.W.
Washington, D.C. 20530 i

Dear Auorney General Rego: : ;

D

1 am writing [0 aleTt you to & serious disagreement between the Office of Civil!Rights
for the Department of Health and Humsan Services (OCR), and the State of Minnesom. This

“disagreement may result[in 2 legal challeage by Mirnesctz of OCR’s interprretation’ of the

Multi-ethnic Placement A’ of 1694 (MEPA).

Congress passed t(EPA in response to concerns that thousands of children in foster
care are waiting foriadoption and that children of color wait longer than other children.
MEPA prohibits agenc;';s (stete, or private ggencies that receive federal funding) from
delaying or denying placetnent of 2 child in foster care or for adoption on the basis of the race,
eolor or mational origin df the child, or of the adoptive or foswer parents. MEPA allows an
agency to consider the cultural, ethnie, or racial background of the child es one of 2 pumber of
factors used 1o determilie the best interests of & child. *Noncompliance with MEPA is
considered a vielation of Tite VI of the'Civil Rights Act. OCR may penalize noncompliance

with termination of f¢ { fands,

MEPA insgucted DCR 1o publish guidance to the agencics which would be responsible
for implementing thelaw} OCR prblishec the guidance in ths Federal Register. Although the
guidance is not 2 rule OCR failed o employ any potice 20d comument procedures; when it
was developed, OCR is using the guidance as its enforcernent too] to determine whether states

are complying with MEPA.
|

Minnesota stamtes concerning 2 caild’s heritage or background (the heritage act apd
related statutes) state tiat “the policy of the state of Minnesota is to egsure that ‘the best
interests of children:are met 'by requiring due, aot sole, consideration of the child’s race or
ethnic heritage"” in makig{dccisicns abour foster care or adoptive placements. This policy is
mplemented with 2 statutory requirement that, wher placement decisions are being made,
unless there is good cause w the contrary, the first preference for placement is with relatives of
the ¢hild. If relatives aré not availsble, a family with the samc racial or ethnic heritage as the
child is the second preference. If meither of the first two preferences can be met consistent

- With the child’s best finterests, then placemeat must be mede with a family that is

l

Facziqllc: (612) 297415

knowledgeable and appresiatve of the child’s heritage. Although there is currently a stawtory
: I
* TDD: (6125 297-7206 » Tell Free Lires: (S00) €57-3757 (Voice), (§03) 3664812 (TDD)

B j

| ~ November 21, 1995 '
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that is con
Recent statistics indicate
children for pelmancut

In its g{ddance 8s

OCR has said that Mimeso

with OCR’s interpretation

period during which a scargh must be made for 2 "matching” placement,
to MEPAJagd intends to amend the statute to elimi

OCR

FAX NU._ 2Ucbl934s(

]v - 1 o Nrwe \ﬁ1

bat ip Minnesota chitdren ¢f color do not
eals.

believes thar its laws are cnsistent with the plain langusge, as well asitbe intenr of MERA;

and that OCR’s very resuictive interpretation of MEPA is an abuse of ag

The basis for the
the legislative |history of
ethric, or racial backgro
the peeds
the diligept recTuitment

racial divexsity of children3

When this bill was|
asked SenstoriHoward Mg
be consistent with the Act.
made in the best MCTESLS
that szm&mcq placementst

a child of this backgmmd " T also requirc.s states to “provi
potenng! foster and adoptve families that reflect the ethuic
the State for whom . . . homes are geeded. *

piebated on the Senate floor, Minnesota Sepator David Duzenbugger
zenbaum (the author of the bill) whether Minnesota's policy njauld

Senator Mewzenban replied that it would, as long s decisions are
bf children, Comments by other legislatars reflected an agreesient
are generally preferable, but that gausracial placements should be

used when same-race placements are not available.

Pﬂor ro the pass‘]
coucerning Jementatios
is attached to| this leter.
should coptat

ge of MEPA, Minnesora and OCR entered into an 2 cnt
of Minnesotz's betitage act provisions. A copy of that agreement
In the agreement, Mimmasota agreed that each zhild's case re ord

specific dodumentation abour why any placement decision is in the best intep ests

of the child.

with the a; . Inste

OCR doaes tot dllege that Minnesota is failing 10 igplernent the law copsiseent

d, OCR takes the position that the agreement was made invalii by

ti’:e passage of MEPA becguse it is based upon laws which violate MEPA .

Qur office, along yith the Minnesotz Department of Human Services, has attem

negotiate thisi dispute with
in the Chicago Regionsl

Piice, their coussel, Zachary Tobin, and with George Lyon, i

d 10
OCR. Numerous conversarions have besn held with the OCR (staff
the

Office of General C

discuss this issue their poshriop remains vrchanged. They belisve that unless Minnk

amends irs hcntagc act

mder Titls VI of the Civi} Rights Att

We have norifiad
Washington
fatutes. He

R in
Mimmesofa does not intend 10 propose amendments to most of the heritage act
s asked fof 2 sttement of our position in wniting by Nevemnber 8, 1995.

for OCR in Washingion, D.C. While OCR has besn m‘mi g 10
bsota
naes, jt 5 in violaton of MEPA and subject to federal sanchions

George Lyon with the Office of Geperal Counsel for O

r.ug
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OCR FAX NO. 2026193437 P. 04

the bzii:k of 2 very public challenge (o OCR Based on

in the Department of Justice, it appears that 0o one
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Best regards,

N

HUBERT E. HUMPHREY 1
Antorney General
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U.S. Department of Justice

Civil Rights Division

Office of the Assisiam Atorney Generol uashirgron. D.C 2003

O e

The Honorable Hubert H. Humphrey III

Attorney General

State of Minnesota

102 State Capitol - -
8t. Paul, Minnesota, 55155-1002

Dear Attorney General Humphrey:

The Attorney General has asked me to respond to your letter
regarding a disagreement between the State of Minnesota and the
U.S. Department of Health and Human Services (HHS) regarding an
interpretation of the Multiethnic Placement Act of 1994 (MEPRA).

You write that the State’s statutes and policies regarding
placement of children in adoptive or foster homes are in
compliance with the letter and spirit of MEPA, except for one

statutory provision regarding a search period that you 1ntend to
eliminate.

A5 you know, MEPA was enacted to prevent the delay or denial
of placement of children for adoption or in foster care on the
basis of race, color or national origin of the child, or of the
acoptive or foster parents. With respect to race and ethnicity,
MEPA permits only the consideracion of the specific cultural,
cthnic, or racial ngedg of cach individual child, and the abllity
cf cthe prospective adoptive or foster parents toc meet those
reeds, and then only as one of a number of factors used to
cdetermine whether such placement would be in the best interests
of the child. Consequently, state statutes authorizing waiting
periods and providing preferences ave generally iavalid under
M=?PA.

The State statutory provisioen at issue provides a general
preference to a family with the same racial or ethnic heritage as
the child, if relatives are not available to make a placement.
This provision violates MEPA, and we concur with HHS's advice
that this provision must be repealsd if the State is to continue
to receive federal funds.

Another State statute sets the State policy to ensure that
the rest interests of children are met by requiring due, not
sole, consideration of the child’s race or ethnic heritage. This
rolicy is permissible if the State applies it exclusively by
examining the specific cultural, ethnic or racial needs of the
individual child and kthe ability of the proapective parents to



" FEB-15-96 THU 05:52 PH  HHS OCR FAX NO. 2026193437 P. 06

Koo3
02/14/96 15:486 /0000000

The Honorable Hubert HE. Humphrey III
Page 2.

meet those needs. Even then the State may consider it only as
one of a number ¢f facrors in determining whether the placement
is in the best interests of the child. The State may not
implement this policy by replacing individualized determinations
of need with generalizations about the needs of children of a
particular cultural, racial or ethnic background.

I understand that the State has been granted a periocd until
July 1996 to bring its statutes into compliance with MEPA, and I
urge the State to continue to work with HHS te come to &
resolution of thie matter. The Department of Justice would be
rleased to offer further assistance towards that end.

Asgistant Attorney General
Civil Rights Diwvieion




Bruce:

Just so we know what the Administration has ever said about a tax
credit, I thought you might be interested in seeing Treasury's
testimony from January of last year on the Contract with America
adoption tax credit. It is fairly noncommittal so it doesn't
preclude anything, though it says nice things about limiting it
to special needs.

Diana
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Expcctcd at 2: 00 p.m.
- January 10, 1995

STATEMENT OF LESLIE B. SAMUELS
ASSISTANT SECRETARY (TAX POLICY)
BEFORE THE
COMMITTEE ON WAYS AND MEANS
UNITED STATES HOUSE OF REPRESENTATIVES

Mr. Chatrman and distinguished Menmbers of the Commiftoe:

I am pleased to appear before this Committes today to present the Adminlsmmon s |
views on the tax proposals in the series of bills collectively referred to as the "Conwact with'

- America."! The Contract raises broad issues of public policy concerning the proper size and

scope of Federal government activily, the allocation of Federal budgetary resources, and the
division of responsibilities between the Federal and State govemments, In addition, the
Contract contains several broad proposals, such as the proposed balanced budget anendment,
which could indirectly have a major impact on the Federal tax system. These broad issuec
are beyond the scope of my tesimony today, which will focus on the tax and @x-related
provisions in the Contract and their tax policy tmplicadons.

There are fifteen tax and tax-related proposals in the Contract. The tax proposals are:
(1) a $500 per child refundable tax credit; (2) the "American Dream Savings Account;” (3)
favorable tax treatment for long-term care insurance and services; (4) tax-free accelerated

! These bills include H.R. 2, the “Fiscal Responsibility Act,” H.R. 3, the “Taking Back
Qur Streets Act,” H.R. 4, the “Persunal Responsibility Act,” H.R. S, the "Unfunded
Mandatc Reform Act,” H.R. 6, the "American Drcam Restoration Act,” H.R. 7, the

“"National Security Restoration Act,” H.R. 8, the "Senior Citizens’ Equity Act,” H.R. 9, the
"loh Creation and Wage Enhancement Act,” H.R. 10, the “Common Sense Legal Reforms

Act,” and H.R. 11, the "Family Reinforcement Act.”

FN-21
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The Administration supports an increase in the maximwin fuvestinent thal may be
expensed for small businesses. The Omnibus Budget Reconciliation Act of 1993 (OBRA 93)
increased (he maximum from $10,000 to $17,500. We supported this Committee’s version
of OBRA 93 which, like the Contract, would have raised the maximum to $25,000.
Increasing the maximum to $25,000 would provide an incentive for small businesses to
incrcasc their investment in capital asscts, In addition, the proposal also would simplify tax
reporting for eligible smell businesses.

6. $5,000 Refundable Tax Credit for Adoption Expenses

Current Law

§ The Tax Reform Act of 1986 repealed a deduction of up to $1,500 for cxpenscs

{_related to special needs adoptions and replaced it with an outlay program with several
components. States are required to reimburse families for costs associated with the process
of adopting special needs children. The Federal government shares 50 percent of the first
$2,000 of such costs. Some special needs adoptees are eligible for continuing Federal-State
Social Securlty assistance, including Medicare, under Tite TV-B of the Social Securlty Act.
Other adoptees may be cligible for continuing assistance under state-only programs.

Proposal

The proposal provides a refundable tax eredit of up to $5,000 for adoption cxpenses
in tax years beginning in 1996 and subsequent years, The credit would be allowed for all
adoptions, not solely for the adoption of a child with special needs. The credit would be
phased out for taxpayers with AGI between $60,000 and $100,000. '

The proposal would reduce tax receipts by $1.4 billion vver the five year PY1996
FY2000 period, and by $3.3 billion over the ten-year FY1996 - FY200S period.

Discussion
We believe that it is generally more cost-effective to target federal support for
“-adoption to adoption of special neads children. By applying 10 all adoptions, this proposal

provides benefits for adoptions that would occur even without the credit. In additon,
administrative issues need to be addressed in the context of a refundable credit.

APR-30-1986 13:20 TO:192 - [ FORTUN: FECH:RASETHS, K AR
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PART E—MULTIETHNIC PLACEMENT

Mersenbatm Subpart 1—Multiethnic Placement
Multiethnic, . SEC.631.8MORT TITLE.

%ldxg‘.:g. This subpart way be cited as the "Howard M. Metzenbaum
Adoplion. — Multiethnic Placement Act of 1994",

42 USC 5l 15a SEC. 531, FINIINGS AND PURPOSE,

note.
(a) FINDINGS.—The Congress finda that—
S .(1) nearly 600,000 children are in foster care in the United
tates;

(2) tena of thousande of children in foater care are waliting
for adoption;

(3) 2 years and 8 monthe Is the median length of time
that children walt Lo be adopted;

(4) child welfare agencies should work to ellminate racial,
ethnic, and natlonal orlgin discyimination and bies In edoption
and foster care recruitment, selection, and placement proce-
dures; and

(b) active, creative, and diligent efforts are needed to recruit
foster and adoplive parents of every race, ethnlcity, and culture
in order to facilitate the placement of children in foster and
adoplive homes which will best meet each child’s needs.

(b) PURPOSE.—It s the purpose of thie subpart to promote
the best interests of children by—

(1) decreasing the length of time that children wait to
be adopted;

(2) preventing discrimination In the plecement of children
on the basle of race, color, or nationa) origin; and

(3) fucilllating the identification and recruitment of foster
and adoptive families that can meet children's needs.

42 USC 6) 15a. 8EC, 583, MULTIETHNIC PLACEMENTS.

(a) ACTIVITIES. —

{1) PROHIBITION.—AnN agency, or entity, that receives Fed-
eral assistance and is involved In adoption or fosler care place-
menls max not—

( )@awgoricnlly?deny {o any person the opportunity
to become an adopllve or e foster parent, (solely)on the
basis of the race, color, or national orlgin of the adoptive
or foster parent, or the child, involved; or

(D) delay or deny the ﬁlacement of a child for adoption
or Inlo foster care, or otherwise discriminate in making
a placement decigion, solely on the basis of the race, color,
or national origin of the adoptive or foster parent, or the
child, involved.

(2) PERMISSIBLE CONSIDERATION.—An agency or enlity to
which paragraph (1) applies may consider the cultural, ethnic,
or racial background of the child and the capacily of the
prospective foster or adoplive parents to meet the needs of
a child of thia background as one of a number of factors used
to determine the best interests of a child.

(3) DeFINITION.—AS used in this subsection, the term
“placement decision” meana the decision to place, or to delay
or deny the placement of, a child in a {osler care or an adoptive

PUBLIC LAW 103-382—O<CT. 20, 1994 108 STA'

to seek the lermination of birth parent rights or otherwise

make a child legally avallable for adoptive placement.

(b) EQUITASLE RELIEF.—Any Individual who |8 aggrieved by
an action in violation of eubsection (a), taken by an agency or
entity deacribed in subsection (a), shall have the right to bring
an action seeking relief Iin a United States district court of appro-
priate jurisdiction.

(c) FEDERAL GUIDANCE.—Not later than 8 months after the
date of the enactment of this Act, the Secretary of Health and
Human Services shall publish gujdance to concerned public and
pribvate agencies and entities with respect to compliance with this
subpart. :

(d) DEADLINE FOR COMPLIANCE.—

(1) IN GENERAL.—Except as provided in paragraph (2), an
agency or entity that receives Federal assislance and s involved
with adoption or foster care placements shall comply with this
subpart not later than six months after publication of the
sui ance referred to in subsection (¢), or one year after the

ate of enactment of this Act, whichever occurs €irst.

(2) AUTHORITY TO EXTEND DEADLINR.—If a State dem-
onstrates to the satisfaction of the Secrelary that it is necessary
to amend Stale elatutory law in order to chany: a particular
practice that is inconsistent with this subgart, tlie Secretary
may extend the compliance date for the State a reasonable
number of days efter the close of the firet State legislative
session bqiinning aflter the date the guidance referred to in
subsection (c) le published.

(e) NONCOMPLIANCE DEEMED A CIviL, RIgu78 VIOLATION.—Non-

compllance with this subpart Is deemed a violatlon of title V1
of the Civi) Rights Act of 1964,

{H No EfFFect oN INDIAN CHiLO WELFARE ACT OF 1878.—
Nothing in this section shall be construed to affect the arplication
of the Indian Child Welfare Act of 1978 (25 U.S.C. 1901 et aeq.).

8EC. 85¢. REQUIRED RECRUITMENT EFFORTS FOR CHILD WELFARE
SERVICES PROGRAMS.

Sectlon 422(b) of the Soclal Security Act (42 U.S.C. 822(b))
ts amended—

(1) by striking “and” at the end of paragraph (7),

(2) by striking the period at the end of paragraph (8)
and inserling *; ung"; and

{3) by mfdins: at the end the following:

“(9) pravide for the diligent recruitment of polential foster
and adoptive families that reflect the ethnie and racial diversity
of children in the State for whom foater and adoplive homes
are nceded.”.

Subpart 2—Other Provision

SFC. 888. EFFECT OF FAILURE TO CARILY OUT STATF. PLAN,

(a) IN GENERAL.—Part A of title X1 of the Social Security
Act (42 U.S.C. 1301-1320b -1 is amended by inserting alter section
1122 the following:

“SEC 1129, EFFECT OF FAILUNY TO CARRY QUT STATE 1'LAN.

“fu an action hrought e eaforce o provision of the Sociol Secu-
rity Act, such provisian is not (o be deemed unenforeeable becanse

Pudlice
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42 USC 1320a-2
note.

or specilying the retiulred contents of a State plan. This section
is not Intended to limit or expand the grounds for determining
the availability of private actions to enforce State plan requirements
other than by overturning any such grounds applied in Suter v.
Artist M., 112 S. Ct. 1360 (1892), but not arplie in priar Supreme
Court decisions respecting such enforceebility; provided, however,
that this sectlon is ngt intended to alter the holding in Suter
v. Artist M. that section 471(aX15) of the Act is not enforceable
in a private right of actibon.

b) APPLICABILITY.~The amendment made by subsectlon (a)
shall apply lo actions pending on the date of the enactment of
this Act and to actions hrought on or after such date ol enactment.
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The Multi-Ethnic Placement Act of 1994: The Race Game

The Multi-Ethnic Placement
Act (MEPA) sponsored by Senators
Howard Metzenbaum (D-OH) and
Carol Moseley Braun (D-IL) and the
subject of several NAR stories (see
Summer 93, Winter 93, Spring 94)
passed on October 5 without the
support of the National Council For
Adoption (NCFA).

As NAR readers know,

NCFA's position has not changed
since NCFA's Presidegle Pierce
testified on July 15, 1993; ,

"the new racists are insisting on racial
separatism” and he wamed Congress
"don't play the race game".

But the race game is precisely
what has been played since that hear-
ing. The final passage of the MEPA
was only after the bill took many dif-
ferent forms. NCFA supported the
oill as introduced (July 93). NCFA
withdrew support for the version that
sassed out of the Senate Labor and
Human Resources Subcommittee
‘October 93). NCFA supported a
sompromise version when it passed
he Senate on a voice vote (March
’4). But NCFA rejected the bill as
imended when the Administration
obbied the House to offer its amend-
nents in the Conference (October
’4). It was the House Offer which
was ultimately brought to the floor of
»oth legislative bodies and was signed
nto law by President Clinton.

To gain some insight into the
race game and how it was played, it

helps to start back at the hearing in

July, 1993, when Joe Kroll of the
North American - Council on
Adoptable Children (NACAC) testi-
fied that the "Office of Civil Rights
currently only protects the interests
of white adults" and that "the legisla-
tion as proposed is a repeat of that
policy." To that Bill Pierce replied
"What Joe (Kroll) wants you to do is
)) change your law, as I hear it, to
water down the impact of the current
Office of Civil Rights ruling.”

Two questions ran through
the hearing and impacted the legisla-
tion as it was marked up in the Sub-
committee on Labor and Human
Resources: (1) To what extent can
race and ethnicity be used in making
a placement decision under current
Civil Rights ruling? and (2) How
much delay will the government tol-
erate for the sake of making a same
race placement?

Given the nature of the dis-
cussion prompted by the hearing, the
changes in the legislation as it was
marked up by the Committee were to
be expected. NCFA's objections
were listed in a memo written by
NCFA's Director of Public Policy,
Carol Statuto Bevan, and sent in
November 1993 to the bill's spon-
sors and members of the Congres-
sional Coalition on Adoption . NCFA

believed that the language that was .
added to the bill at that time was in-
consistent with the purpose of the bill
-- to decrease the length of time that
children wait to be adopted. Specifi-
cally, the Committee added the word
"unduly" before its prohibition of
delay without time limits on the period
that children can be held for samé
race placements.

What was billed as an "his-
toric" meeting to discuss race and
adoption issues was held in February
1994. The "summit" got financial

(please turn to page 1)
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Race Game
(continued from page 1)

support from the W.K. Kellogg
Foundation and was sponsored by
groups who were opposed to the
original MEPA. These groups were
somewhat satisfied by the addition of
the word "unduly,” but wanted re-
cruitment language calling for more
recruitment of minority parents added
as well. These groups were Adoptive
Families of America, Children
Awaiting Parents, Institute for Black
Parenting, National Adoption Center
ind NACAC. In a nationally-syndi-
sated column published February 22,
Mona Charen wrote that "the posi-
ion of the NABSW and its sympa-
hizers, among them the Children's
Defense Fund (unofficially),... the
American Bar Assn. (unofficially),
ind the Child Welfare League, is that
yecause our society is so thoroughly
-acist, only Black parents can ade-
juately arm a Black child to enter the
:ombat zone that is American soci-
iy, "

NCFA, adoption researcher
Rita Simon, Carol Coccia (National
oalition to End Racism in Amer-
ca's Child Care System) as well as
Jarvard Law Professors Elizabeth
3artholet, Randall Kennedy and
harles Fried offered the view that
:qual protection for Black children is
lenied when they are made to wait
onger than white children for perma-
ient foving homes. In a letter dated
‘ebruary 17th to Senator Metzen-
aum, Bill Pierce summed up the
neeting by writing, "The essential
iifference of opinion stated at the
neeting was between those of us who
aid that the research is clear, that
.elay harms children, and those that
ay, without research, that transra-
ial adoption hurts children. Since it
s therefore a struggle between a

known practice that hurts kids and
rone which the available research says
does not hurt kids, we feel the law
should come down on our side."

And so it did, for a little
while. Senator Metzenbaum dropped
the offending word "unduly” in March
and garnered NCFA support once
again. The bill passed the Senate,
with NCFA support in March, 1994.
It was attached to the Improving
America's Schools Bill, HR 6, and
was the subject of a House-Senate
Conference over the summer.

e et
e
™

/ The Clinton Administratio
was silent-on the bill for over -on
year, but in August, 1994, Donna
Shalala, Secretary of the Department
of Health and Human Services, wrote
a letter to the Conferees that stated its
concerns and urged acceptance of
several key.amendments. These

amendments, wrote Carol Statuto
van in a September letter to the
onferees, would "gut the leglsla~
mOn defeat the purpose of the bill]
aintain the status quo or worse
ake it even harder for Black chil
ren to exist in foster care."

amendment proposed to change the
penalty provision for violation of the
proposed Act, charging that the
“penalty proposed (elimination of all
Federal financial participation in ad-
ministrative costs of a state's foster
care and adoption assistance program
under part E of title IV of the Social
Security Act) is severe and inflex-
ible." One congressman expressed
similar concerns to a children's advo-
cate saying he was uneasy about tak-
ing money from organizations which
serve children. The advocate's re-
sponse was, "Sir, they will only lose
the money if it is shown they aren't

serving children.”  This change,

charged NCFA's Bevan, would move
the penalties for violating the Act
from mandatory penalties to discre-
tionary. Moreover, the change was
an attempt to make the penalties less
severe and more flexible -- an ap-
proach unlikely to yield compliance.

NCFA was not alone in its
opposition to the Administration-led
changes. Elizabeth Bartholet led the
Harvard charge and wrote to the
Congress to reject this version of the
bill (see Box, page 3). Earlier she
had generated signatures from doz-
ens of law professors warning that
language qualifying the prohibition

would have the effect of neutralizing -

or making existing legislation worse.
The DeBoer Committee for Chil-
dren's Rights rallied grassroots troops
to make last minute calls to Con-
gress.

There was a great deal of con-
troversy surrounding NCFA's posi-
tion. Ina September 21 letter to Sen.
Metzenbaum, Bill Pierce wrote about
the controversy stating "The purpose
of the campaign is obvious: confuse
the issue and put a good face on racial
discrimination which endangers and
often kills children...." Bevan and

These amendments,
wrote Carol Statuto
Bevan in a September
letter to the Conferees,
would "gut the legisla-
tion, defeat the purpose
of the bill, maintain the
status quo or worse,
make it even harder for
Black children to exist
in foster care."

(please turn to page 3)
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Race Game
| (continued from page 2)

Pierce worked feverishly the last weeks
of September trying to rescue the leg-
islation. As part of that process,
Pierce talked to HHS Secretary Donna
shalala and other HHS officials about
:oncerns that had been voiced, in-
sluding fears that the Administration
wvas misleading the public by trying
o give discrimination in placement a
nore constitutional look. Sec. Shal-
ua told NCFA that a powerful trio of
‘orces had been lobbying for the Ad-
ninistration’'s amendments because
hey believed the amendments im-
oroved the Metzenbaum language:
%irst Lady Hillary Rodham Clinton,
“hildren's Defense Fund head Mar-
an Wright Edleman and Shalala. }

Again in a letter to Sen. Met-
.enbaum, Bill Pierce wrote: “...we
vanted you to know that our long-
‘tanding position on your bill has not
hanged. All that seems to have
hanged in this city is that the claque
 f racial separatists who tried to de-
1il your bill once before have changed
ictics. "

In the end, NCFA, the only
ational adoption organization to
:stify in support of the legislation on
aly 15, 1993 did not support the bill
s passed in October, 1994. In fm
ot one of the groups who now sup-
ort the bill, including Children's
refense Fund, Child Welfare League
f America, the ACLU, NACAC
1d Adoptive Families of America
ere at the hearing testifying in sup-
)t one year ago.

And that is how the race game
as played.

October 4, 1994

To: United States Senate
c/o Senator Larry Craig

- We urge the Senate to reject the current version of 'Senato_r Met-

zenbaum's Multiethnic Placement Act, as embodied in H.R. 6.
Recent Amendments weaken the Act, turning it from an Act
designed to eliminate race discrimination in adoption and foster
care placement, to one which endorses race matching.

The Act as it now reads permits the use of race to delay and deny
placement, so long as agencies do not act "categorically" and
"solely" on the basis of race. This language would enable, if not
invite, agencies to continue the very practices which were the
target of Senator Metzenbaum's original concern -- holding
African-American children in foster care for years at a time rather
than placing them with waiting white families.

The Act as it now reads mandates race-conscious recruitment of

. adoptive and foster parents with the goal of achieving a prospec-

tive parent pool that matches the racial composition of the foster
child pool. So while the original Metzenbaum bill was designed
to eliminate the rigid race matching practices that are responsible
for locking black children into foster limbo, the amendments are
designed to encourage race matching.

As we said in a Dec. 1, 1992 letter to Congress signed by dozens
of law professors from around the nation, attached hereto, "what
parentless children need most are not 'white' parents or 'black’
parents or 'yellow' parents but loving parents able to raise
children in a nurturing environment. "

We appreciate the concerns that inspired Senator Metzenbaum to
develop this legislation but it is our strong conviction, based on
our experience with civil rights legislation generally, and with
race matching policies and practices in the child welfare system
in particular, that this legislation, in its current form, will make
the problem worse, not better, from the perspective of the
minority race children condemned to the foster care system.

We urge the Senate to reject this bill.

Sincerely,
Elizabeth Bartholet
Randall Kennedy
Laurence Tribe
Profcssors of Law, Harvard School of Law

Charles Fried
Robert Mnookin

itional Adoption Reports, October 1994
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Susan A. Freivalds

1415 Flag Avenue South
Minneapolis, MN 55426

612-544-6698
(phone and fax)

April 26, 1996

Diana Fortuna

Old Executive Office Building, Room 213
The White House

Washington, DC 20502

Dear Ms. Fortuna:

I enjoyed speaking with you today about the adoption expense tax credit, health insurance
coverage for adopted children, and The Hague Convention on Intercountry Adoption. Iam
enclosing information on these topics for your review.

I will soon be announcing my new position as Executive Director of the National Adoption
_ Foundation, a national nonprofit that provides information, services, and products for —
““adoptive families to help them afford the expense of adoptmg a child. Specifically, the
Foundation provides grants and below-market interest loans to qualified prospective
adopters. In this position, I will continue to follow closely public policy concerning the
finances of adoption and will be glad to help you in any way I can. Please don't hesitate to
call upon me.

I am also representing the Joint Council on International Children's Services in its effort to
secure ratification and help plan the implementation of the Hague Convention. The Joint
Council is an affiliation of intercountry adoption agencies, from the smallest to the largest,
and the parent groups and advocacy organizations interested in intercountry adoption. |
encourage you to call on me for information about the Convention as well. I have been
involved with its evolution over the past eight years or so, through the Joint Council, in my
previous position as Executive Director of Adoptive Families of America, and as a member
of the U.S. delegation to the negotiations at The Hague.

Thank you for your interest in adoptive families and children without permanent families.
Sincerely,

(”é )I.M/\/ .\R{,)

Susan Freivalds
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Statement of
Susan A. Freivalds

Adoptive Families of America
3333 Highway 100 North
Minneapolis, MN 55422

612-535-4829

Thank you for the opportunity to speak to you on behalf of adoptive and prospective
families throughout the United States. It is a pleasure to be here.

I am Executive Director of Adoptive Families of America, a national support organization
for adoptive and prospective adoptive families. We are not a child-placing agency; rather
we provide education, information, and support to families built through adoption. We
have a membership of 17,000 families and individuals, and are the umbrella organization
for 300 local adoptive parent support groups, representing thousands more families. Our
membership makes us the largest adoption organization in the nation. Personally, [-am the
mother of a 20-year-old daughter adopted as an infant. Qurs is one of many adoption
successes. This is a matter dear to my heart.

I am asking your support today for H.R. 11, Title I, concerning a refundable tax credit for
adoption expenses. This issue is one that concerns adoptive families deeply--tax equity for
family-building methods. I want to thank the committee for giving this issue high priority,
because the current inequity in tax treatment of family-building expenses not only serves as
a hardship to adoptive and prospective adoptive families, it also serves as a significant,
substantial barrier to the adoption of America's waiting children.

1. Adoption expenses are a significant barrier for families hoping to adopt.
A tax credit would address this concern, and help move adoptive families
toward tax equity for their family-building expenses.

The expense of adopting a child is significant. We are currently advising prospective
adoptive families to plan on costs of $10,000 to $12,000 for the adoption of a healthy
newborn, whether through an agency or in an independent adoption. The adoption of a
child from overseas will typically cost between $10,000 and $18,000. The adoption of a
child with special needs can vary from having no unreimbursed expenses to a cost of
perhaps $10,000, depending on the circumstances of the child.

No one will disagree that these costs represent a lot of money. These expenses may
include agency and attorney fees, legal expenses, medical costs of the child's birth and
subsequent care, foster care for the child before placement with the adoptive family,
support for the birthmother (as permitted by state law), travel of the adoptive parents and/or
the child, and more. All these expenses are necessary and, of course, perfectly legal.

.~ For many American families, these expenses are astronomical. The dream of a family for
many American couples and singles has become a nightmare of rising expense. These

" costs can work to shut out from adoption many of those whom we might consider the best
possible parents: moderate-income helping professionals, such as teachers, nurses, social
workers, the clergy.

Families cope and borrow as best they can to afford to adopt. There is no insurance to
cover this cost; there are no extended payment plans. Adoptive parents deplete their



savings, borrow from relatives, take out second mortgages, apply for additional credit
cards. All these strategies serve to place the young parents in a precarious financial
position as they start out their life as a family.

Provisions in H.R. 11, the "Family Reinforcement Act," allowing a tax credit of up to
$5,000 for qualified adoption expenses, would go a long way to addressing these concerns
and to providing a measure of equity to adopting families. We receive calls daily from
parents who wish to add to their family through adoption. Typically they tell us that they
have the resources to raise a child or another child, but do not have the $10,000 or so they
need to complete the adoption. I believe this tax credit would greatly aid these families and
prove a powerful incentive to the adoption of children.

2. An adoption tax credit should be available for all legal adoptions, not
only as a matter of equity, but also because some children with special
needs are not eligible for other incentive programs.

High adoption costs, and other associated inequities adopting families face, including but
not limited to the inability to obtain paid or even unpaid parental leave when they adopt,
remain a significant barrier to the adoption of America’s waiting children. We have in place
today several important, necessary, programs to facilitate the adoption of children with
special needs, including Title IV-E adoption assistance, and these significant programs
should not be disturbed by other changes we might enact.

However, we must not lose sight of the fact that these current programs have limitations,
typically applied by the states, that restrict the children with special needs to whom they
apply. In other words, all children with special needs who would benefit from adoption
are not eligible for these special programs. H.R. 11 correctly applies to all adoptions,
insuring that some of America's most vulnerable children are not disadvantaged in their
search for an adoptive family.

Adoptive Families of America member Debra McElroy of New Mexico illustrates the need
for tax equity to apply to all adoptions. She writes:

It is always assumed that children with special needs, once a family who
wants them is identified, come into that family without adoption expenses
and with government subsidies that cover all their needs. But this is not
always the case.

My own son, Nathaniel, is in every way a child with special needs, but
because he was in the custody of a private agency--instead of the State of
Florida--there was no help for us in the cost of his adoption or with his
medical needs. Nathaniel was born 1-1/2 months prematurely--his first two
weeks were spent in a pediatric ICU--with "failure to thrive" and
developmental delays. Because the State of Florida did not have control,
there was little cooperation in processing the paperwork. There was also no
purchase of services available, no Medicaid or state coverage of the child's
medical bills at any time, and no travel expense reimbursement to see our
child or to bring him home. But we loved him from the moment we saw
him. '

It took all of our savings and some borrowing from relatives, but we finally
were able to bring him home and finalize his adoption. Our total cost for his
adoption, not including medical exams required prior to finalization, was
$16,000.

o
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But we were lucky. We have a beautiful son to love. Friends of ours were
not so fortunate. They tried to adopt a 5-month-old girl classified as special
needs from Washington State. This child was born two months :
prematurely, with a club foot requiring some amputation, cataracts needing i
surgery, and dwarfism. The State of Washington offered no travel expense, /
no subsidy, and no purchase of services. Because she was special-needs '
classified, however, they would have reimbursed some of the medical co- Vs
payments, but only up to $1,000. /

My friends wanted this little girl. Her physical situation was not a difficulty |
for them, since they had previous experience with most of her defects. But -
the estimated cost of almost $8,000 for the adoption, plus the expense of all

the child's medical needs, were severe hardships, particularly when they
considered the financial risks that could arise from the medical needs of their
two other adopted children with special needs. In the end, they had to make

the painful decision not to adopt this little girl.

These cases illustrate how imperative it is that a tax credit for adoption expenses not be/
restricted to only certain children. Too many children with special needs fall through the
cracks of our system. Any tax credit put into place to help children should not have the
unintended result of disadvantaging any special needs child.

™

3. A tax credit is a fiscally responsible way to provide incentives for the
adoption of children.

Can we afford to support adoption this way? Where will the dollars come from to support
the proposed adoption tax credit?

Study after study shows that adoption is not only the preferred solution for children who
cannot be cared for by their birth families in terms of their emotional and mental health, but
adoption is also the least-cost solution. Figures from Iowa comparing out-of-home care
costs in 1994 find that, on a per-child, per-year basis, family foster care costs $10,000;
independent living, $21,455; shelter care, %30,1 11; and group care, $40,414. A $5,000
maximum one-time benefit to support a child's adoption pales in comparison to these yearly
expenditures to support non-familial care of children.

4. Employers in the private sector can be encouraged to participate in
providing aid to adoptive families and waiting children. Congress should
exempt from taxation employee adoption assistance benefits provided by
employers.

In examining ways that equity can be achieved for family-building methods, I encourage the
committee to consider providing tax exemption for payments and reimbursements for
adoption expenses made by employers to their employees who adopt. A 1993 study by
employee benefits consultant Hewitt Associates, cited in "The State of Corporate Adoption
Benefits" published by Wendy's International, Inc., found that approximately 18 percent of
1,000 large U.S. corporations now offer adoption-related benefits, up_6 percent fronr 1991.
The average benefits plan provides an estimated $2,000 maximum reimbursément per
adoption.

These plans represent a praiseworthy way the private sector is stepping forward in aid of
America's children and should be rewarded with beneficial tax treatment. However, these
adoption expense reimbursement payments are typically taxable as regular income to the



employee, and are not deductible as a business expense to the employer. H.R. 11 could be
improved by incorporating provisions to make these benefit payments tax exempt both to the
employer and the employee. A Wendy's International survey of Fortune 1,000 corporations
found that, for corporations not offering employee adoption assistance benefits, concemn
about their cost was the single most important reason cited. Tax deductibility of an adoption
benefit, on a par with other employee benefits, would be a powerful means of removing this
barrier to private sector participation.

As you consider the fiscal and equity issues presented by the proposals you are hearing today

for beneficial tax treatment of adoption expenses, please keep in mind the children and the <
families you will be helping. It is indisputable that in current law and regulation the standing
of families formed through adoption is unequal to that of families formed through birth. In =~ |
spite of this, we take children who are not our own and make them our own. We raise them

to become productive citizens of this country. We do this at tremendous initial expense and |
then give our children all that we can thereafter, just as any real parent would do, because we |
are real parents. Just ask our children. We ask that our government recognize this as well by/}
working toward the equity we deserve.



MULTIETHNIC PLACEMENT ACT

IMPLEMENTATION STATUS

Since the Multicthnic Placement Act (MEPA) was enacted in October, 1994, the
Department of Health and Human Services has taken aggressive actions to ensure that
states comply with its prohibition against delaying or denying the adoption of children
on the basis of race, color or national origin.

»

HHS quickly sent information to the states about the new law, issued guidance to the
states to ensure full and prompt compliance, and reviewed state laws, regulations and
published policies on adoption and foster care.

Twenty-seven States and the District of Columbia were notified that their
statutes, regulations or policies were not in compliance with the new law. Many
of these States were operating under preferences for race-bascd placements, while
others were allowing delays for purposes of making same-race placements --
impermissible policies which imposed barriers to the timely adoption of waiting
children.

HHS required states to take immediate action to comply with the letter and spirit of
MEPA, and provided training, technical assistance and extensive materials to assist
state efforts.

Numerous States changed statutes, regulations and policies to eliminate the
impermissible use of race, color or national origin in foster carc and adoption
placements. By January of 1996, 46 States were in compliance with HHS® strict
enforcement of MEPA.

>

New Mexico, for example, put new regulations, policies and procedures into effect in
October 1995, after HHS identified impermissible procedures establishing same
race/ethnicity placement and allowing time periods to search for same race/ethnicity
foster care and adoption placements.

Three of the remaining four States (IA, KY and MN) are expected to make the
changes required to ensure compliance with MEPA’s prohibitions by July, 1996.
Because of its bi-annual legislative calendar, the remaining State (AR) is expected to
be in full compliance by April, 1997.

HHS is also working closely with states to comply with MEPA’s additional
requirement that states provide for the diligent recruitment of potential foster and
adoptive families who are capable of meeting the needs of children with various
cultural, ethnic and racial backgrounds.

The aggressive implementation of MEPA is one of many steps HHS has taken to
promote the adoption of children, especially children with special needs.

5/7/96
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STATEMENT OF ADA E. DEER, ASSISTANT SECRETARY FOR INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR, AT THE HEARING DBETORE TIIE SENATE

COMMITTEE ON INDIAN AFFAIRS, ON AMENDMENTS TO THE INDIAN CHILD
WELFARE ACT OF 1978. .

June 26, 1996

Good morning, Mr. Chairman, Mr. Vice-Chairman, and Members of the
Committee. I am pleased to be here to present the Department of
the Interior's views uun prouposed amendments to the Indian child
Welfare Act of 1978. I will submit my written testimony for the
racord. The Department of the Interior does not suppert Title III
of the House passed version of H.R., 3286, however, we do support
the efforts of trikal governments and the National Congress of
American Tndians (NCAI) to improve the ICWA.

ati

Congraess passed the Indian Child Welfare Act in 1578 (IZWA), after
ten years of study on Indian child custody and placements revealed
a high rate of out of home placements and adoptions. The strongest
attribute of the ICWA is the premise that an Indian child's tribe
ic in a better position than & State or Federal court to mnake
decisions or judgments on matters involving the relationship of an
Indian child to his or her tribe. The clear intent of Congress was

to dafer to Indian tribes on issues of cultural and social values
as they relate tu child rearing.

In addition to protecting the best interests of Indian children,
the ICWA has also preserved the cultural integrity of Indian tribes
because 1t re-established tribal authority over Indian child
custody matters. As a result the long term benefit is, and will be,
the continued existence of Indian tribes.

inplenentation of the ICWA

Admittedly there have been problems with certain aspects of the
ICWA and ICWA should be revised to address these proklems to ensure
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that the best interests of Indian children are ultimately
considered, particularly since interventions are rare. On the

whole, however, the ICWA has fulfilled the objective of giving
Indian tribes the opportunity to intcrvenc on behalf of Indian
children eligible for tribal membership in a particular tribe.'

Inplications of Proposed Amendments fto the ICWA

We share the expressed concerns of tribal leaders and a majority of
your Committee members about the proposed amendments to ICWA
contained in H. R. 3286, Title III, which would seriously limit and
weaken the existing ICWA pruleclLions available to Indian tribes and
children in voluntary foster care and adoption proceedings.
Although several problematic cases have been cited to support the
introduction of the amendments, these cases do not warrant a
unilateral and unfettered intrusion on tribal government authority.

We have grave concerns that the amendment language regarding tribal
membership of Indian children will intrude on tribal sovereignty.
I passed, ritle ]1ll would authorize State court judges to delve
into the sensitive and complicated-areae of Indian cultural values,
customs and practices which under existing law have been left
exclusively to the judgment of Indian tribes.

Tribee have the right to determine their own membership. The right
stems from the nature of tribes as political entities with sonme
sovereign powers. A tribe's power over its membership includes
establishing the membership requirements, the procedures for
enroliment, and the bLenefils Lhat go with membership. The proposed
amendments. however, fail to recognizé the diversity with which the
more than 550 tribal governments have chosen to deterrine their

' Opportunities for ACF to Improve Child Welfare Services and Protections for Native
American Children, Office of the Inspector General, Dept. of Health and Human Services (1991);
Indian Child Welfare: A Status Report, Department of the Interior (1988).
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tribal membership. As an example of this diversity, many tribes
have blood quantum requirements while others have ancestral lineage
or community membership criteria. Thus, tribal enrollment is not a
unified system. Each tribe establishes its own criteria; a right

supported by the Supreme Court. Santa Clara Pueblg v. Martinez, 436
U.S. 49 (1978).

Despite the cemplexitims raspacting tribal membership, the proposed
amendments in Title III appear to assume that eligibility criteria
for tribal enrollment or membership are the same for all trikes.
There is a presumption that an Indian child or parent who is not
enrolled at the time of a child custoedy proceeding is not *“Tndian.”
Moreover, it is unclear whether tribal or State courts would nake
deterninations as to whc 1is & tribal member. If these
determinations will be made by State courts, the proposed language
ias vague and could be open to brood intcrprctation.

Because the United States has a government-to-government
relationship with Indian tribes, the Department of the Interior is
comwitted to the protection of their sovereign status, including
the preservation of tribal identity and the determination of Indian
tribal membership as it relates to voluntary child custody
proceedings under the ICWA, For the reasons that I have
speclifically outlined, the Department does not supporl Lhe Title
IXTI as passed by the House.

Pribally Developed Legislati 14 .

I have received numerous phone calls, faxes and letters from tribes
and tribal organizations expressing their deep concerns regarding
the amendments to ICWA as contained in Title III. Tribes came
together at the NCAI Mid-Year Conference in Tulsa during thne week
of June 3, 1996, The result of their efforts was to develop a
consensus-based legislative alternative to the proposed amendments
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that have been offered thus far.

We have examined Lhe gecomnendations and proposed legislative
language endorsed by NCAI. Based on our review to date, we believe
that the tribal amendments will clarify the applicability of the
ICWA to voluntary child custody matters so that there are no
ambiguities or uncertainty in the handling of these cases.

The tribally developed amendments clearly address. the concerns
which led to the introduction of Title III of H.R. 3286, including
time frames for ICWA notifications, timely interventions and
canctione, definitive echemee for intervention, limitﬁtions on the
time for biological parents to withdraw consent to adoptive
placements, and finality in voluntary proceedings.

In closing, we appreciate the good faith cfforte of tribal
governnments in addressing the ICWA-specific concerns raised Dby
certain members of the Congress and pledge to devote the necessary
time and energy in working with the tribes toward the reseolution of
these matters., I would like to thank you Mr. Chairman, and Mr.
Vice-Chairman for your assistance in having this section struck
from the legislation during the markup last Wednesday. This
Administration will endeavor to ensure that tribal sovereignty will
not be compromised, specifically the rignht of tribal goveripments to
determinae trikal membexrship and the right of tribal courts to
determine internal tribal relations.

This concludes my prepared statement. I will be pleased to answer
any quastione the Committese may have.
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