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James Todd, M.D.

Executive Vice President .
American Medical Association :
515 North State Street

Chicago, IL 60610

Dear 5r. Todd:

|
\
|
|
1
|
I am writing to follow up on the Secretary's | ;
recommendations for the 1996 Medicare physician fee schedule ! 3
|
[

update and the 1996 Medicare volume performance standards
(MVPS): for physician spending. As you may know, the
Secretary recommended that Congress establish a single
physician fee schedule update of 1.1 percent for all
physician services for CY 1996. This would require a
statutory change. For the MVPS, the Secretary recommended FY: ;
1996 rates of an increase of 2.0 percent for all physician : i

services, - 1.8 percent for surgical services; 6.5 percent :
for primary care and z.0 percent for other non-surgical “ |
servides. B

As you know, the Administration supports improvements to
the MVPS and update frameworks, and I would like to work with
you as we develcop legislative and regulatory proposals for | .
change. In particular, it is our intention to move toward ! :
the development of a single MVPS and update. Because of pastr
differential updates, the surgical conversion factor
currently is 8 percent and 14 percent higher than the
conversion factors for primary care and non-surgical
services, respectively. This state of affairs clearly
undernines the original intent of the Medicare fee schedule.

|
|
|
|
Of course, we Will need to consult other interested
parties to consider how a transition would be made from the
three separate conversion factors that currently exist to a |
31ngle conversion factor covering all physicians' services. |
In addition, as you know, the Republicans' budget resolutionsw
call for extraordinary reductions in Medicare spending of a
magnitude that would imply significant reductions in payments
to all prov1ders Rapid implementation of a single update
might; in that context, have untoward consequences we can not
fullyjanticipate. Preventing cuts of that magnitude should
be a priority for all of us.
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I have asked Tom Ault, Director of the Bureau of Policy
Development, to meet with physicians' groups and other
interested parties to discuss possible changes in the MVPS

and update framework. We look forward to meeting with you toff

obtain more detailed suggestions on how best to develop an

alternative and improved physician reimbursement methodology.:

Sincerely,

Bruce C. Vladeck
Administrator
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March 21, 1985

Honorable Donna Shaslala

Secretary

Department of Health and Human Sarvices
200 indspendence Avenus, 8W
Washington, DC 20201

Dear Secratary 8halala:

- . Tha undersigned organizations, representing approximately 250,000 primary care physicians and
medicel specialists, are writing to urge you {o recommend and implement changes in the
Medicara fee schedula volums performance standards (VPSe) and update formuiae to correct -
payment Inequities that are undermining--even destroylng~the intent of the resource based
relative value goale (RBRVS).

in 1960, Congress mandatad that HHS determine the volume perfarmance standards for each
category of services based upon flve year volume trends for gach cateqory, raspecgtively. HHS
has continued, however, to use a common *all services' bassline in calculating the VPSa for each
catagory of services. Although we understand that HHS Inltlally did not impiement this change
because K did not have the data to track axpenditures saparately for each category, It Is our
understanding that such data ware avaliable end could have been uced for the FY 1995 VPS
caloulations;, and possibly for the FY 1954 VPSs. The Physiclan Payment Review Commisgian
recommended last year that HHS uge separate volume data for each eategory of services, and
proposed VIPSe based on the ssparate trends for each category. HHS declined, however, to
acoept this recommendation. Further, the PPRC recommended that Congress enact an update for
1683 that reflacted what would have occurred had the FY 1992 and 1883 VP8 besn based on
separate volume trends for each category. The administration did not support this
recommandation.

According to the PPRC, use of a common volume baseline has resulted In significantly higher
updates In the converslon factors for surglce! procedures, and lower updates for primary care
services and othar nonsurgical asrvices, than would have baen the case had cetegory-specific
volume trends besn used as required by OBRA 80. This has also magnified ths distortions and
inequities created by having separats updates and convarsion factors for each category. The
PPRC projects that eontinued use of a common volume baseling will result in the 1897 conversion
factor for surgloal procedures being 26.5 percent higher than primary oare servicas and 29
percant higher than “other nonsurgical® servicas.

In the past, HHS has expressed its bellef that OBRA 80 gave ths Department the option of using
either a common volurme baseline or asparate baselines for each category of ssrvice. We do not
belisve that ls-a-correct roading of the-statute. The PPRC agraes with us that OBRA 80 requirad
use of eeparate volume baselines for each rospactive category of ganvica. The common volums.
baseline can only be used to determine the "all senvices* VP8, which has no practical bearing on
the updates for sach catagory of servios.

~We believs that the agency must take steps now to bring the conversion factors back to whers
they should have been had the requirements of tha jaw been followad. We specifically
racommsnd that HHS:

1. Publish a notice in the Fadaml Register that corracts the FY 1985 VFP8a by recalculating
them based on separate voluma trends for each categoty of servicas, as required by
OBRA 80. 8incs the FY 1898 VPSs ware announced only threa months ago, there is &till
time to make this corection befora too much of the fiscal year hag pasgsed,
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We do not believe that HHS nseds oongréanlanul approval to makae this changa, since
OBRA 20 not only glvas HHS the authority to base the VP8s an volume trends for eash
reapactive catagory, but requires that you do so.

2. Calculate the FY 1696 defeult VPSs based on separate valume trends for each
oategory. Sinoe this wauld follow the raquirements of OBRA 80, we do not belleve that
this change requiras congresslonal action or publication of a proposed rule.

- 8. Inthe department's upcoming report to Congress, due on April 15, provide calculations

" on what the convarsion factors for CY 1896 waould have baan had the VPSs for FY 1833
and 1934 baen based on separate volume trenda for each category of service,
HHS gheuld propose an update for calendar year 1598 that results In the conversion
factors belng equal to what would have occurred had the OBRA 90 requirements been

-followed. Now that historical data on volume trends within each category are avallable, it
is inoumbert on the administration to proposa changes that bring the convaraion factors to
the level that were Intonded when Congress enacted the OBRA 80 requirements. It must
be noted that thase changea will not racoup the Insses Inclirred by physiclans who were
underpald for their primary care and other nonsurgical servicas for the past two calendar ' ‘
years. ‘

We cannot stress mora how important i I8 that HHS8 take etaps to correct the (nequitios ersated by
its practica of caloulating the VPSs In a way that Is In conflict with OBRA 0. The errors made In
calculating the VPSs are destroying most of the shift toward primary cars services intended under
the RBRVS, and have unfairly reducsd payments for othar nonsurgical sarvices as well. There is
no justification for not taking steps now to comect those mistakes.

Finally, we weloome tha opportunity to maet with you and/or HCFA administrator Bruca Viadek to
discuse our concems and recommendations in more depth.

Sinceraly,

Amarican Academy of Allergy, Asthma, and Immunology
American Academy of Famlly Physlolans
American Academy of Naurology

American Acadamy of Pediatrics

American Assaclation of Clinjcal Endoorinologists
American Collsga of Cardiology

American College of Emergency Physlolans
American College of Gastroantsrology

Amerioan Colisge of Physicians

American Collegs of Preventive Medloine
Amarican College of Rhaumatology

American Gastroenterological Assoolation
Amaerican Geriatrics Soclety

American Medical Directors Agsoociatian
Amerioan Ostecpathic Association :
American Society for Gastrointestinal Endoscopy
Amarican 8oclety of Clinical Oncology

American 8oclsty of Hematology

American Soclety of imternal Medlcine

Infectious Dissage Society of America

Joint Councli of Allargy and Immunology

Rsnai Physiciang Asgociation

Society of Qenaral Intamal Medicine
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In a turbulent practice environ-
ment, Louisville, Ky., physicians turn
to community health outreach to
restore medicine'’s rewards.

®

Supreme Court

lowers barrier to
health reform

Ruling in N.Y. ERISA case
gives more power to states

By Julie Johnsson
AMNEWS STAFF

In a surprise move, the U.S. Su-
preme Court last month unanimous-
ly broadened states’ power to regu-
late employee benefit plans.

The landmark decision could give
new life to stymied state efforts to
reform health delivery, oversee man-
aged care and devise creative fund-
ing mechanisms to cover charity
care costs, analysts say.

It also gives state lawmakers new
recourse against an old nemesis: the
Employee Retirement Income Secu-
rity Act. The federal law insulates
more than two-thirds of all benefit
plans from direct state oversight.

The justices upheld a New York
surcharge on hospital rates paid by
commercial insurers and HMOs,
ruling that plans couldn’t claim an
ERISA preemption for provider tax-
es and other state rules that carry
only an “indirect economic effect.”

This “should give state and local
governments greater power to regu-
late the economics of heaith care
delivery,” says D. Bruce La Pierre,
a St. Louis attorney who filed an
amicus brief in the case for the Na-
tional Governors’ Assn. and state
and local governments.

See ERISA, page 28.

RN N Y o «
the damage cap is far from over, they
added.

All of the reforms were introduced
earlier this month as amendments to a
product liability measure sponsored by
Sens. Jay Rockefeller (D, W.Va.) and
Slade Gorton (R, Wash.). Tort reform
advocates had hoped to replicate their
victory in the House in March. when a

Joseph Lieberman (D, Conn.), the mea-
sure passed by a six-vote margin, 53-
47.

But at press time, the ultimate fate
of this amendment, and several others,
was unclear. Their enactment hinged
on passage of the product liability bill
to which they were attached. an out-
come that was far from certain.

the attorney who tnes for the big jack-
pot.”

But Kyl was up against several
staunch tort reform opponents, includ-
ing the sponsors of the product liability
bill and Sen. Edward Kennedy (D,
Mass.).

“In urging ill-considered malpractice

See TORT REFORM, page 26

Primary care

By Sharon Mciirath
AMNEWS STAFF

WASHINGTON — Unless Congress
steps in, payments for the four visit
categories Medicare calls primary care
are likely to fall by about 2% next
January.

Numbers may change slightly be-
tween now and then. At this point,
however, it appears that unless Con-
gress overrides the formulas that usu-
ally dictate Medicare updates, pay-

-ments for home, office, nursing home

and emergency department visits will
drop by 2.2%.

Seniors likely to pay ﬁ;ethzalzzﬂe-
more. Page 3 tions for the
GOP still looking for Physician Pay-
savings. Page 25 ment Review
Commission

suggest, surgical
payments will rise by 3.9% and other
nonsurgical services by 0.6%.

A dechine in Medicare’s physician
payment rates has been expected and
over the next few years is projected to
encompass all services. But due to an
as-yet-unexplained spending jump by
the end of 1994, the drop now facing
primary care is sooner and sharper than
anticipated, and ironically will hurt
some of the very services payment re-
forms were supposed to benefit.

As a result, the commission is urging
lawmakers to drop the three separate
service categories and boost all 1996
payments by 1.1%. But Congress has
consistently ignored past PPRC and
AMA efforts to move to a single up-
date, and whether the latest news will

Proje(fted defailt e updates

Medicare's default formulas would lead 10 sepamte updates for each of the
three categories of service shown below PPRC is recommendmg they all get

the I l% welghted average mstead

may face Medlcare pay cuts

ERis
Y

R Prlmary Other
Su'rgery " care  nonsurgical Average
1994 performance standard ~ 9.1% o 10.5% 92% :  93%
I994 expenditure growth 74% . 149% 108% : 10.7%
1996 default update * 39% | -22% 0.6% 1.1%

. Amm lm:rean of 2.2% In Hedlm economic lndax.

inspire action in a Congress embroiled
in a debate over Medicare’s future re-
mains to be seen.

PPRC and the AMA also have
warned lawmakers that laws passed in
1993 are about to set off a period of
annual reductions in Medicare payment
levels, so that within 10 years all doc-

tors will be paid less per service than
they were in 1992 (AMNews, April 17).
Thus far, however, lawmakers have
paid little heed to an impending nose-

bleed in physician payments.
To stem the bleeding entirely would
increase Medicare expenditures at a
See PAY, page 25
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GORP still looking for
Medicare savings

WASHINGTON — After a de-
tav to build political support.
congressional budget commillees
are proceeding with budget-bal-
ancing plans that call for unprec-
edented Medicare savings.

Budget panels in both houses
had 1argeted the program for
$250 billion to $300 billion in
savings over seven years. But
thev had hoped to first convince
voters the drastic action is need-
ed (o stave off bankruptcy.

Democrats have argued this
could be done at far lower cost if
the GOP wasnt also intent on
tax breaks that benefit the
wealthy at the expense of seniors,
who typically have income under

25,000 a year. Moreover, they
add, Republicans showed no sim-
ilar sense of doom when a similar
report . was issued on President
Bush’s watch in 1990.. -

‘Recent polls for the American
Hcé ital Assn..and by Wall Streer

K unuUNBC News showed these

‘:scheduling a series of

"Budget Commm.ee

pos?ponod deliberations to give -

. ommittees time to high-
h f_ edicare’s fragile financial
health: with hearings on a new
Medicare Trustees report that
predlcts hospital trust fund insol-
vency by 2002. But before the

arings - could be held, House
Ma,;on . ‘Leader Newt Gingrich
R,:G

and his Senate counter-

part M%lc R, Kan.) had sec-

-ond~-thougns By April's end,

both -concheded that Medicare re-
structuring should be handed over
to a commission and kept out of
the budget debate.

At press time May 3. however,
the twaireportedly still disagreed
on the;commission makeup and
mandate. They walked out of a
press conference staged to call

for White House cooperation in .

rescuinig the trust fund when
asked how. the GOP goal of a
balanced’-budget could be met
without big Medicare savings.

In the meantime, the Senate
budget panel was making plans
to resume budget work, and its
House counterpar reportedly had
nearly finished with a plan call-
ing for about $300 billion in
Medicare savings over seven
years. The panel is expected to
recommend increasing beneficia-
ries” out-of-pocket liability and
moving more seniors into man-
aged care.

A May 2 Ways and Means
Committee hearing on the trust
fund report turned into a partisan
battleground. Republicans chal-
lenged HHS Secretary Donna
Shalala, PhD. to unveil an admin-
istration formula for rescuing
Medicare from insolvency; she
replied that restructuring should
be done as part of systemwide
reforms and that it’s not up to
the administration to tell Repub-
licans what to put in their budget
proposal.

A reinvigorated ep. Pete Stark
(D, Calif.), who’s found life as a
minority member particularly
hard to swallow, advised the sec-
retary and other Clinton officials
to continue letting Republicans
“stew in their own juice.”

—Sharon Mclirath

began a full-court .

ng's and. hearings /in re::;

Pay

Continued from page |

ume when Republican leaders wunt to
clamp down on federal spending, Pro-
tecuing fee-for-service medicine is
somewhuat at odds with a prevatent
GOP desire to move more beneficiaries
into managed care.

On the other hand. about 90% of the
ciderly and disabled still are wreated by
doctors pard a fee for service. Meds-
care’s pavments to those doctors al-
readyv are a third lower than those of
most private plans. Further fee assaults
thus could jeopardize access 10 care,
particularly among primary care doc-
tors who already are disappointed with
the results of payment reform.

In addiuon. HMO payment rates cur-
rently are tied to fee-for-service aver-
ages. That could change eventually.
But for the short run. any drop in fee-
for-service rates will dnve down HMO
rates and thus could hinder. rather than
help. efforts to move more Medicare
beneficiaries into managed care.

The case for overhaul

Weighing all those countervailing
factors, PPRC at its April meeting re-
solved to renew its call for a major
overhaul in the physician payment
rules Congress enacted in 1989.

The problem, in the commission’
eyes, ts not with the resource-based rei-
ative value scale but with the spending
limits or volume performance stan-
dards that accompanied the RBRVS.

Much of the difficulty stems from
the fact that lawmakers rewarded the
American College of Surgeons for sup-
porting the VPS by creating a separate
standard for surgery. In each of the
last four years. surgery has won higher
increases than other services, and it has
been clear for several years that sur-
geons are regaining through the VPS
what they lost in the RBRVS.

To deny surgeons the higher in-
creases might undermine the VPS and
doctor confidence in lawmakers’ prom-
ises. But to continue that will undo the
RBRVS. since it leads to a situation
where Medicare pays more per unit of
value in surgery than other services.

Congress hasn’t wanted to tackle the
dilemma head-on, however, and up to
now lawmakers have preferred to tinker
with the system rather than overhaul
it. PPRC, in its annual recommenda-
tions on next year'’s performance stan-
dards and fee updates. will advise the
lawmakers 1n the strongest terms vyet
that tinkering hasn't worked.

The recommendations, due May 15
each year, are supposed to follow and
react to a simijar report due April 15
from Health and Human Services. That
report is hung up at the Office of Man-
agement and Budget. so as always, the
HHS contribution is late

That complicated PPRC’s delibera-
tions. But Medicare has become the
latest game of political chicken, and
until either side blinks. decisions over
either the direction or detalls of the
program aren’t likely anyway.

What default formulas would mean
Such delays already have put law-
makers seriously behind schedule in
the development of a 1996 budget. The
passage of time isn’t likely to enhance
their taste for digging into the minutiae
of Medicarg’s physician payment
scheme. And if they do nothing. the
so-called default formulas will kick in.
It's too early to say for cerain what
the results will be. At this point, how-
ever, it appears that surgical spending
rose by 7.4% in 1994, primary care by
149% and other services by 10.8%.
That puts surgery 1.7 percentage points
under its 9.1% VPS, primary care 4.4
points over its 10.5% standard and oth-
er services 1.6% above their 9.2%.
Under the default formula, each cat-

epory Is to receive an update equal to
that difference between actual spending
and the standard plus an adjustment
for inflation in physicians™ pracuce
custs. The Medicare Economic Index.
which serves as an inflation proxy. is
expected to rise by 2.2%.

Hence. surgical payment levels
would rise by 3.9% in January. primary
care pavments would fall by 2.2% and
other services would nse by a shight
0.6%. When adjusted to reflect each
category’s proportion of total physician
expendilure\ that averages out to a
1.1% increase overall.

Exactly what will happen with the
volume standards is not clear. There's
room for interpretation. and HHS may
modify the way it calculates the VPS
defaults. The best guess at the moment,
PPRC senior analyst Sally Trude toid
members. is that the standards will be
-0.1% for surgery. 3.4% for primary
care and 1.4% for other services.

That produces a weighted average of
2% across all services and is well be-
low the 7.5% average for 1995. Stan-
dards also are projecied to become
tighter each year until there is virtually
no way doctors can remain within
them, and annual payment reductions
are guaranteed. The explanauon lies in
the budget law. which increased a so-
called performance factor in the VPS.

That formula factors in five-year
volume growth, projected growth in the
Medicare population and the impact of
pay and legisiative changes. The per-
formance factor, which the 1993 law
increased to four percentage points. is
subtracted to encourage doctors to cut
Medicare expenditure growth.

This means that any time growth is
stable, five-year trends eventually will
equal actual volume growth, and after
the performance factor is subtracted
actual increases always will exceed the
standard by 4%. The fee update for-
mula combines that negative 4% with a
positive inflation adjustment of around
2%. setting up a situation where pay-
ment rates are likely to fall by 2%
every vear.

Are formulas necessary?

It could be argued that the automatic
formulas are a coward’s way out. As
outgoing PPRC head John Eisenberg.
MD. said. “"An ideal world wouldn
have a default formula so {Congressj
can chicken out.”

Bui the default formulas have dictai-
ed the updates and spending limits in
most of the years since reforms were
enacted. So, as Harvard economist and
Commissioner Joe Newhouse, PhD, put
it, “The problem with not having a
default is that the government’s past
record makes it too risky.”

That means the formulas are here to
stay. Most of the commissioners agree
with Kaiser Vice President and Com-
missioner Richard Anderson’s conclu-
sion that the resulung payment rates
are “just not viable.”

But savings from current formulas
already have been “scored.” and any-
thing that stops the downward pay drift
will be viewed as adding to spending.

That’s almost certainly a nonstarter.
So the commission will enter any fight
to modify the formula with one hand
tied behind its back. There are ways to
redistribute payment gains and losses,
however. and small increases in physi-
cian fees could come again after the
current five-year budget cycle ends.

Proposal: Back to single standard
Moreover, as PPRC has argued re-
peatedly. the current formulas are near-
ly unintelligible. They have bounced
around from year to year. And they
are rapidly undoing the RBRVS. It
therefore desirable, the commissioners
believe, to rewrite them even if that
doesn’t stop the payment freefall.
They would start by returning to a
single performance standard and a sin-

gle update for afl. In other words. all
payments would be increased by 1.1%
in 1996, and all would have 4 2% VPS.

The end result s that primmary care
would get a higher fee update und a
lower standard than if the detauli tor-
mulas prevail. Surgtr\q fee update
would be lower and its standard higher.
The other services would get slightly
higher updates and standards.

PPRC also wants to tie the VPS t0 a
more predictable measure — the in-
crease in the gross domestic product.
But that would produce higher updates
than the current formula. So 1o stay
within the current budget. the formula
in the early vears would have o be set
at GDP munus a percent or two. But
as Trude noted. it also could be set to
nise gradually over time until it reached
the commission’s ultimate goal of GDP
plus one or two percent in the vears
outside the five-year budget window.

To
Someone

Who
Stutters,
It’s
Easier

Done

Than
Said.

-The fear of speaking
keeps many people from
being heard.

If you stutter or know
someone who does,
write or call for our free
informative brochures
on prevention and
treatment of stuttering.
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