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I am h«re today, in -response to the Committee's invitAi-iou, aa 

i t considers H.R. 1023, R b i l l to "provide procedur**. lur claims 

for compass-inn sir* payments with regard to individutila with fclOOd-

clotting rti•orders, cuoh ao hemophilia, whu concracCttd human 

immuprrtpficiency virue due to contaminoted bluod products." 

Firo t and foremoot, l e t mc point uut that the AdminiBtration 

i s painfully aw.irc and sympatheLiu to the tragedy faced by persons 

with hemophilia, who have coulractcd the Hlv virus through blood and 

blood products. We ehetxe the concerns expressed in the b i l l 

conocrning the effeuLL; of t h i i tragedy upon individuals with 

hemophilia and thalx. latnilies. 

I want tu ttixcas the Administration 1s willingness to work with 

the CotiyxesQ to develop an appropriate means to a s s i s t those who 

li<±vti been Infected with HIV, including through the use of blood and 

blood products. 

The DepartmPTit- Justice's Peraoactive 

The Attorney General and the Department of J u s t i r s m-e chargad 

with protficting the interests of the United Pir.nten in j u d i c i a l 

forums and proceedinqs. Saa- 28 U.S.C. S ^if!- 1?!?. in partioular, 

the Attorney General and the Deparr.m«nr of Jv\Btice are reBponoiblc 

for the administration of the T?«ri«rai Tort ciaiins Act (PTCA) both 

in the context of litigaHon and during the proccoa of 

consideration of claims admi ni Rf-ratively. See, 28 U.S.C. §§ 2572, 

2677. AS a consequence of these responsibilities, tho Department 

of Justice's Torts Branch has h»d to defend many different species 
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of litigation seeking damages for virtually every conceivable form 

of injury. 

The Federal Tort Claims Act (FTCA) has been a vehicle for 

damage litigation filed on behalf of persons (or their estates) who 

claimed that federal agency personnel caused them to contract the 

HIV virus. For instance, a suit was filed on behalf of a 

hemophiliac who claimed to be infected from blood products provided 

to him by the military when he was a military dependent. John 

Smith v. United Statsq (D. HI, Civil No. 87-0891). In another 

example, a family claiming to have contracted AIDS as a result of 

negligence in providincr an adult with contaminated blood when he 

underwent transfusions at an Army hospital sued the United States. 

This lawsuit also was resolved in favor of the United States. 

C.R.S. bv D.B.S. v. United States. 11 F.3d 791 (8th Cir. 1393) . In 

addition, the Congress does have the pdwer to enact legislation to 

provide for payments to individuals outside the framework of the 

FTCA and has done so in a small number of instances. Thus, in a 

variety of contexts, the United States i s , or has been, party to 

suits in which individuals who claim to have contracted AIDS or 

have tested positive for the HIV virus assert that the government 

Should answer in damages under the FTCA for their injuries. 

Based on our experience with litigation in this area, I have 

several comments that I believe the Subcommittee will find helpful 

in i t s consideration of H.R. 1023. 

Manufacturers of anti-hemophilic factor concentrates utilize 

blood components to create blood-clottinq factors. Durinq the 
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period encoinpassed by the b i l l (1980 through 1987) , anti-hemophilic 

factor concentracee were used by hemophiliacs to prevent and 

control bleeding. During the same period of time, the exact 

chronology being disputed, the scientific community became aware of 

AIDS and HIV, the virus that ultimately was identified as the 

causative agent of AIDS. The major sources of tranemisaion of this 

deadly viruc were found to be bodily fluids, including blood, and 

methods were assessed for reducing the risk of transmission. 

Oovernment agencies, including the National Institutes of 

Health, the Food and Drug Administration and the Centers Cor 

Disease Control and Prevention, a l l components cf the Department of 

Health and Human Services, were involved in the identification o£ 

the virus and in discussion of public health measures to reduce 

transmission. Whether the government components' response was 

suitable i s a matter that ie the subject of heated debate and 

intense emotion. The government components' response has been the 

subject of review. The recent Institute of Medicine Report i s a 

comprehensive examination of the components' activities and 

aseessment of what leaaons can be learned from their experiencee. 

HHS has embraced the goals reflected in the Report's recommen­

dations and created a task force to assess a l l of the 

rQcommendations in light of current practices. This i s a forward-

looking manner of dealing with past activities. 

Section 2 of the b i l l sets forth findings that state, for 

example, that the federal government failed to f u l f i l l i t s 

responsibility to regulate the blood-products industry properly. 



10:202-395-6148 SEP 19,96 10 = 20 No.001 P.06 

Thie finding i s not supported by the record. The Department ia 

concerned that this and other findings in the b i l l could be used, 

or abused, in litigation to expand the litigation and raise new 

areas for conflict. 

As we read the b i l l , i t appears that a large number of persons 

would be eligible for compensation. According to a report by the 

Committee on Government Reform and Oversight: 

In the early 1980's, 10,000 people with 
hemophilia, f u l l y 50% of a l l U.S. hcmophiliaco 
at the time, as well as 12,000 other 
tranofUDion recipient;?, were infec t e d with HIV 
through blood products prior to 1985, when a 
norecning test was implemented that could 
detect HIV antibodies in donated blood. Many 
a l s o unknowingly infected t h e i r spouses and 
children before learning of their own 
infections. 

P r o t e c t i n g the Watlona 1 a Blood Suuulv Frum luLwctlouo AQents- Tfcfi 

Kteftri N̂ w SL^ndards Lu Meet New Threats, nouse Committee on 

GcavBrnmenc Reform and Oversight (House Keport WO. 104-746, 1996) at 

4. section 3(e) authorizes the appropriation ot $1 oillion to pay 

claims to infected persons or their estates. As a Liscal matter, 

one billion dollars i s substantial. At the same time, i t might be 

inadequate to pay a l l claims based on the large number of 

potentially infected persons or their successors in interests as 

claimants. Moreover, there is at least a question as to whether 

the infected individual would be assisted by a payment to his or 

her estate. In that sense, the b i l l would require a governmental 

payment on behalf of the United States that cannot, be viewed as 

compensatory. These and other issued relating to the payment of 

claims will need to be addressed. :l 

4 
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The provision in Section 5(e) that "acceptance" of a payment 

award be in fu l l satisfaction of any claim against the United 

States i s ambiguous. If the b i l l ; is intended to create an 

exclusive remedy, thereby barring claims and suits under the 

Federal Tort Claims Act, i t should specifically state that the 

remedy the b i l l would provide is the exclusive remedy against the 

United States and i t s employees (discussed below) for any claims 

falling within ite terms, regardless of whether a tort claim or any 

other type of claim, proceeding, or suit i s presented or initiated. 

As drafted, the b i l l would not 'bar litigation against any 

entity or person other than the United States or expressly bar 

those persons from seeking indemnity or contribution from the 

United States. The "full settlement" provision, as currently 

drafted, would bar claims against the United States, but not 

against any other person or entity. If Congress intends the b i l l 

to be a fu l l bar against further litigation, i t should extend the 

bar to claims against any employee of the United States acti^? 

within the scope of his employment. The United States should be 

protected from third-party claims, to avoid indirect evasion of the 

statutory bar. 

H.R. 1023 provides for judicial review exclusively in a 

district court of the United States on the basis of the 

administrative record. (section 5(1).) It i s not clear whether 

the general venue provision, 28 u.s.C-i § 1391, ia r.o apply to the 

judicial review proceedings. Also, i t * i s unclear whether the Court 

could or should order a remand to the Attorney General where the 
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record i s deemed inadequate. Further, while i t is presumed that 

Court of Appeals and Supreme Court review may be had following a 

district court decision pursuant to this subsection, in the same 

manner, and to the same extent as other district courts' decisions 

are subject to appellate review, provisions for appellate review 

should be included to remove any doubt on this score. 

Finally, i t would be desirable to specify a period of time (a 

statute of limitations) within which any judicial review proceeding 

must be commenced, 

* * * 

I hope these comments will ce';'helpful in assisting the 

Subcommittee in its consideration of H.R. 1023. I look forward to 

talking to you about these and other suggestions the Department has 

on this legislation as we work together in developing a bipartisan 

program to assist people with hemophilia who were infected by HIV. 

I w i l l be pleased to answer your questions. Thank you. 


