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January 22, 

RA: Vermont Authority to Enact Unemployment Compensation Legislation 
Expanding Family Leave 

Dear Seiretary Herman: 

^ /e ace writing regarding Vermont's cfTort to enact unemployment compensation 
legislatu »n that would provide a rattiest measure of income support to families who are 
temporarily separated from work under circumstances that qualify for coverage under the state's 

: law. Consistent with your long-standing commitment to working families, we urge 
authorize Vermont to move forward with the proposed law (SB 143), which has been held 

objections lodged by Acting Assistant Secretary for Employment and Training, 
Uhalde in response to the attached inquiry by Senator Leahy. As set forth below, the 

Unemployment compensation laws, enacted in 193 5 to provide the states with T f̂lxirnum 
to set eligibility standards, require the Department of Labor (DOL) to defer to 

Vermoni's authority to enact the proposed law. 

1 he attached legal memorandum prepared in support of the proposed Vermont legislation 
outlines the history of the shared federal-state unemployment compensation system focusing on 
the broad role of the states in setting eligibility and disqualification standards. As stated by 
Edwin V liite, the Executive Director of the Committee on Economic Security, which President 
Rooseve t appointed to draft the Social Security Art: "At the very outset of its final 
deliberations, the committee decided against federal dictation regarding the content of state 
unemplo /ment compensation laws. It reached the conclusion that the federal bill should contain 
only a fefv necessary standards . . . Edwin White, The Develonment of the Social Security Act 
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(Univerjity of Wisconsin Press: 1962), p. 125. This is the essential starting point from winch to 
evaluate whether the proposed Vermont law interferes with the limited federal role in setting 
eligibility and disqualification standards for unemployment benefits. 

i )n several threshold issues discussed in our legal memorandum, the Assistant Secretary 
agrees t lat the Vermont law, if enacted, would aal raise federal issues. First, Vermont is free to 
determine that claimants who leave work for reasons associated with family leave are exempt 

state's "voluntary quit" disqualification. In response to our legal memorandum, Mr. 
icknowledges, "States are free to determine if any ineligibility arising from the voluntary 

applied beyond the week tix quit occurred. Since SB 143 modifies the disqualification 
for weeks beyond the quit, this aspect raises no Federal issue." (Uhalde letter to 

Senator Leahy, attachment entitled "Federal Issues Raised in Legal Memorandum.'') 

Second, as Mr. Uhalde's letter states, there is "no Federal requirement that an 
employ nent relationship must be severed before UI is paid." Therefore, as proposed by the 
Vermon t bill, there is no dispute that an individual can be teqipoTanlY separated from her work 
for reasons deemed appropriate by tbe state, but not necessarily totally unemployed. In fact. 
there ari many situations where individuals recover unemployment benefits while still employed. 
For exa nple, many workers receive short-temi compensation when their hours are reduced to 
avoid la /off; workers recover partial unemployment benefits when they lose work with one 
employ* T but remain employed with another employer part-time; workers in the public school 
system vho do not receive pay while taking mandatory recess vacations during the holidays have 
been he d eligible fDonahufi v. Dept. of Kmplovrneht Security. 142 Vt 351 (1982)); workers on 
unpaid: ick leave who maintain life insurance and hospitalization coverage have received 
unemph >yment benefits fPennsvlvrinia Rlectrie Company v Board of Review. 450 A. 2d 779 (Pa. 
Cm with, 1982)); and the list goes on. 

' lie only remaining issue on which we differ with the Assistant Secretary is whether 
Venn on I has the authority under federal law to determine that a claimant may be exempt fiom 
the requ rement that she be "able and available" for work at the time she applies for 
unemph yment benefits. The Assistant Secretary apparendy does not dispute that the states have 
the autb mty to exempt claimants fiom the availability requirement in cases where the law 
applies i o circumstances that arose immediately after the claimant applied for benefits. Indeed, 
many st ttes have enacted such laws. For example, in eleven states, inftlnHing Vermont, 
claiman s who become ill or disabled after applying for unemployment benefits may continue to 
receive heir benefits although they are not available to work. The Vermont proposed law would 
simply (o a small step further by applying the availability exemption to a limited class of 
claiman1 s at the time they apply for benefits, thus accommodating their separation fiom work due 
to famil; r leave. 

Unfortunately, Mr. Uhalde's letter takes issue with this approach, as follows: "To operate 
an acceijtable UI program a State must, therefore, establish a genuine test to determine if an 
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individiial is unemployed due to lack of work. The able and available requirement is a 
longstai ding, accepted test for determining this." This position, which suggests that federal law 
preemp s a state from defining the scope of its availability requirement, is simply not supported 
by a fiai: reading of the federal law. Most important, the federal statute does not on its fhee 
require hat claimants be "able and available" for work to recover unemployment benefits. The 
Commi tee on Economic Secunty merely devised a model state unemployment compensation 
bill whi :h contained a "willingness-to-work test" - an approach intended to provide the states 
with "wide latitude" to determine the content of their state laws. Sss Repon of the Comininee on 
Econotr ic Secunty in the Senate Hearings Record, dated January 22 to February 20,1935 
("Senatit Committee Report"), p. 1314. 

3iven the conspicuous absence of express statutory authority for his position, Mr. Uhalde 
relies in stead on general language in the statute and legislative history for the proposition that 
federal'. aw requires the states to have an "availability" requirement that does not exempt family 
leave. * lie federal statutes cited in support of this proposition contain extraneous references to 
"unemp loyment" in relation to experience rating standards and conditions on the withdrawal of 
state un nnployment trust funds. For example, Mr. Uhalde cites 26 U.S.C. § 3306(h), which is 
the sect on of the Federal Unemployment Tax Act (FUTA) that defines "compensation" as *'cash 
benefits payable to individuals with respect to their unemployment" (emphasis added). To 
impose i federal "availability" requirement on the basis of this language reaches far beyond 
DOL's; Luthority. Indeed, these references to "unemployment" in the federal law provide 
compelling support fbr Vermont's position given the state's authority to define "unemployment" 
under st He law. For example, as the Assistant Secretary apparently concedes, the states are free 
to covei situations where an individual is temporarily separated from work as proposed under the 
VennoE t law. • 

namely, 
"Suggestions 
compen (ation 
"willing w 
followu g 
able anc 
work." 

' "he Assistant Secretary erroneously relics on a statement in the Act's legislative history, 
a section of the Report of the Committee on Economic Security to the Senate entitled 

for State Legislation." This describes elements of the model state unemployment 
bill, not federal law mandates. It is in this section of the report, which covers the 

ViUingjness-to-worktest" found in the model state law, that the Committee included the 
statement quoted in Mr. Uhalde's letter: "The employees compensated must be both 

willing to work and must be denied benefits if they refiise to accept other suitable 
See Senate Committee Report, p. 1328. As indicated, this language is merely a 

description of the model state law recommendations or "suggestions," as the heading to this 
section < >f the report states. It is sot a description of a federally required constraint on state law. 

] Moreover, there are numerous statements in the legislative history that make clear that the 
states n tain significant latitude in defining their state eligibility requirements. Most notably, 
the Con mittee's report states: "The plan for unemployment compensation that we suggest 
contemj lates that the States shall have broad freedom to set up the type of unemployment 
tompen (ation they wish. We believe that all matters in which uniformity is not absolutely 
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finally, and perhaps most important, there is no debate that the Vermont proposed law 
an "able and available" requirement It simply makes adjustments to cover certain 

situations just as numerous other states have done, without mterfering with federal law 
those who become ill or disabled while receiving unemployment benefits. Thus, 

fuming gtyiendo that federal law could be interpreted to impose an "availability" 
requirei icnt on Hie states, Vermont's proposed law falls well within any such federal mnnrint* 

Ml over the country, states are returning trust fund dollars to employers or cutting 
even as only one-third of the unemployed receive UI. Unlike this debilitating national 

Vermont proposal would make a modest step toward spending state funds on state 
must leave work through no fault of their own - the primary purpose of 

Indeed, as described in DOL's recent draft program letter entitled 
'Equity and Access - Unemployment Compensation Program", including "compelling personal 
reason c s 'good cause' reflects the concept of family values as implemented by the Family [and 
Medica ] Leave Act" Similarly, here, availability standards should be interpreted to promote the 
goals oi balancing work and family. 

benefits 
trend, tl e 
resident* who 
unempli >yment compensation. 

f Vermont citizens, businesses, and stale agencies can agree to spend their 
ipl >yment funds on FMLA-covered workers, the least the Department of Labor should do is 

desires to be carried out. We appreciate your consideration and look forward to your tleir i 

sincere, y, 

JorifchaiP.Hia 

Sincerejy, 

Hiatt 
General] Counsel 
AFL-CIO 
815 16t i Street, N.W. 
Washin jton, D.C. 20006 

Ron Pickering 
President 
Vermont AfL-CIO 
149 Sta e Street 
Montpe ier, VT 05602 

Donna Lenhoff ' 
General Counsel 
Women's Legal Defense Fund 
1875 Connecticut Avenue, N.W. 
Washington, D.C. 20009 

Maurice Emsellem 
Staff Attorney 
National Employment Law Project 
55 John Street, 7th Floor 
New York, NY 10038 
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ends: Letter of Raymond Uhalde to the Honorable Patrick Leahy 
vlemorandum in Support of Vermont Bill Amending the Unemployment Compensation 

Law to Cover Separation from Work Due to Family and Medical Leave 
SB 143 

cc: Senator Patrick Leahy 
Hon. Jan Backus, Vermont Legislature 

- S - Januaiy22,l99S 
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U.S. D*p* rtment of Labor 

JUL i 7 m 

The 
U n i t e d 

Henerabli 

Washington. 
sear Senator Leahy: 

lefct Your 

(SB) 113 
Unempl ayaicsne 
As y o u 
Varinon|t 
fox: ' 
advieeti 
Fadaral 
available 
Although 
Verrnont 
has t a k e n 

a r a l 
AS 
P e d e 
o f f i c e s 
to 

97 BSMfe /-« StW LtAHY 2kW tu Jltfcl^beiawscj r . B ^ a s 

Washington, 0.0. £0210 

e Patrick Leahy 

D.C. 20510-4502 

to Cynchia MetEler, former Actlnff s«ci-et»jry of Labor, 
ing die Deparemwite • s obi •ccions to Vazmont Senate B i l l 
' was sent to rae because the Caqpleymest and Traininfir 
•ation haa ©vwraight reBponsihility for the Fad«ra.l-State 

- insurance (ui) Program. 

Xaow, pa 143 providaa that a worfcer taJtino leave vma«v 
's Candly leave law "Shftll be da«Ri«d ahla aad available 
k" for UZ purposes. Our Regional Office in Boston, has 
the Vemiont agency that SB 143 would conflict with 
UX law srinoQ a worker would be considered atole and 

Eor work regardless oE tha facts of the situation. 
, we appreciate your concerns regarding family leave and 
a potaufciftl fund suxplus. we believe the Regional office 

the correct position. Following are our reasons. 

con ai t ions Ior participation i n the Federal-State OI program, 
law xe<3uires payment of Ui through public employitwrnt 

littite withdrawals from a state's unemployimcnt fund 
of cash benefita bo individuals with respect to cbeix 

26 U.S.C. SS 3304(a)(1> and (4), and 3306(h)j 42 
95 503(a)(2) and (5). We have coasistantly interpreted 

provisions as reauiring that State Ui laws contain tests to 
that UI i s paid only to workers who lose their positions 

eimployment slackens and who, while TmaintainiTig their 
" to the labor 'force, cannot find othaj; work. 

payawmta 
uaempi oysient 
u.s.c. 
th.asB 
assure 
connee t i o n 
That this was the intent behind these proviaiona i» clearly 
demons crated by the history of the 193S legislation creating the 
Federal-state UT program. The creation of the Ul program Was 
reconmended by the Ccmnittee on Economic Secuxity's Report to the 
President which statad fchafc, to eerve i t s purposes, DT "rnuee be 
paid only to workers involuntarily unemployed. The employees 
con^eaeetedi imist be both able and willing to work and must be 
denied benefits i f tbey refuse to accept other suitable 
employment.* (Page 18 of Report.) According to the Senate 
Committtee report for tbe lagislaeion. the "essential idea in. 
unexTraioyroent compensation i e the creation of reserves dor ing 

07/23/97 09:42 TX/RX NO.6176 P.002 
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£ amploynmnt: £roBi w h i c h coiopebaiatiozi i s p a i d CO woxteBen 
the iz - p o s i t i o n s when gmplovmenc m-lm^mn fehafc i a . ehe 

l o g e s h i s / h e r HehT and wh» ^ T ^ ^ ^ f i n d o t K s r worle. * 
(Eanphaiis added.) S. Hep. Ko. 628, 74ch cong. 1st Sess. 11 

p e r i o d i 
who lo^te 

{193 3) 
- i n 
basis, 
IA. 

Tbe report goes on to say that UI d i f f e r s from r e l i e f 
t h ^ t payments axe made as a matter of ri g h t , not. on a neads 

but only While the worker i s i n v o l u n t a r i l y unemployed." 

To ope rate 
e s t a b l i s h 
uneanpl jyed 

t h i s , 
predect; 
able 
sectiofr 
that S 
who 
work." 

a r s 

an acceptable UZ program a stat e must, therefore, 
a genuine teat to detecmine i f an i n d i v i d u a l i s 
due to lack ot work. The able aad a v a i l a b l e 
i a a longatanding, accepted t e s t for determining 

Since 1937, issuances by the Department and i t s 
BOX figeneiea hava advised that State laws rendt contain 
a v a i l a b l e requiranents to conform with Federal law. 
5000.B i n Part V of the Entnlovment Security teannfll s t a t e s 

;atoe must assure that UZ w i l l be paid "only to individuals 
unemployed and who are able to work and a v a i l a b l e for 

Your 
made 
re 
addr* 
cons 

purpos ss 
accomp|l. i s h 
law. 

-be Vermont proposal, the a v a i l a b i l i t y of a l l workers on 
leave i s presumed without consideration of in d i v i d u a l 

us a r e s u l t , no r e a l t e s t of a v a i l a b i l i t y for 
work i s applied to a worker on family leave even though, 

cases, a s u i t a b l e job (that i s , tha job from which cba 
i s on leave) i s a v a i l a b l e for that worker. 

Under 
family 
oircumktances 
suitabtle 
i n mos 
worker 

l e t t e r forwarded a l e g a l memorandum supporting SB 143 which 
s e v e r a l points touching on Federal UZ law. The enclosure 

to these points. Mote that Item 4 of che enolosuxe 
a narrow s i t u a t i o n where workers on family leave may be 

mailable, and thus p o t e n t i a l l y e l i g i b l n for UZ. 

eponds 
as saa 
i d sred at 

Althoujh the Ul program I s not. i n most eases, the appropriate 
for providing incoma replacement to indi v i d u a l s on faiaily 

other approaches exiot. Vermont could e s t a b l i s h a 
:e program with benefit end administrative coses funded 
from general revenues or a apeeial p a y r o l l taac. I f tha 
establishes a p a y r o l l tax, i t could be accompanied by a 

reduction i n employer Ui contributions so that tbe 
would i n i t i a l l y be cost neutral for employers, we note 

l i s approa.ah i s being propoaed i n Vermont f o r other 
As always, we. are w i l l i n g to work with Vermont to 
the aims of SB 143 i n a manner consistent with Federal 

vehielp 
laava, 
separa 
e i t h e r 
State 
corresponding 
progxalu 
that t 

07/23/97 09:42 TX/RX NO.6176 P.003 
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I hope tlaat I have been PLblu to cl a r i f y the DepaxTtmcxit > B position 
with r ig-nx-d to SB 143. i f you have any furehar questions, please 
feel f ree to contact Grace Kilbana, Director, unetnpioyinent 
Insurance Service. Her telephone number i s (202} 219-7831. 

Sincerely 

End os ore 

10=2122853844 

NO.153 P009/019 

P . 89 

97 M btN LfcWHY 

J , tJHALDB 
A s o i s t n n t S e c r e t a r y 

07/23/97 09;42 TX/HX N0.6176 P.004 
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defcarTninafcion of a -vomnr.ftjv emit- ±* rmaanrma Co the 

Oie of Che b a s i c Federal law cases of uijea?3LoyK\enC i s 
wietfter a workar i s ahle aad available for the week for 
wliich. UI i s claimea. I f a voluntary tjuic occurs i n a week 
e Laiflied, an a v a i l a b i l i t y issue i s created because the quic 
siiggests the i n d i v i d u a l has taken him/herself out of the 
1 Lbor market. States are .free co determine i f any 
i n e l i g i b i l i t y a r i s i n g from the voluntary quit i s applied 
bsyond the week the quit occurred- Since SB 143 modifies 
tae dlsiauallfieacion provision for weeks beyond the quit, 
t p i s aspact r a i s e s no Federal issue. 

The Department i a developing a d i r e c t i v e encouraging 
1 Lberalization of voluntary quit provisions when good 
p i r s o n a l cause eaciscs. Workers available for work should 
njst be penalised by reason of separation from work for gooA 
cause-

/Rrmont-and. 10 other s t a t e s rxrxnat. workers who ara m or 

ID-2122853Q44 

NO.153 P010/019 

P. IS 

A l l eleven States apply these provisions to workers'whose 
i l l n e s s occurs a f t e r Beparation from work, wbo bad already 
r s g i s t a r a d for work with the State cnploymant service, and 
WHO were not offered (and therefore did not refuse) s u i t a b l e 
wfark- Under these-provisions, workers demons trace 
a v a i l a b i l i t y by seeking work through the einployment s e r v i c * 
aad by being required to accept s u i t a b l e work. Thus, tbese 
S l a t e s apply an a v a i l a b i l i t y ease. Under SB 143; however, 
a / a i l a b i l i t y i s praaumed aven though, by remaining on leave 
wien a job i s a v a i l a b l e , the individual may be unavailable 
£ ar work. 

Markers mav maintain aa omr.1 ftymo-Wf. ™l n» A rtnahia wH< Vm 
s l l a c t i n q U l . 

iere i s no Federal requirement that an amploysuent 
slationship must ba wavered before UZ i s paid. Workers 
agularly receive UI due to reduced workweeks and short-term 

l i y o f f s . However, the workers must continue to be a v a i l a b l e 
sr work. The court cases c i t e d i n the memorandum recognize 

t ie importance of a v a i l a b i l i t y requirements s i n c e tha couzts 
applied them i n each case based upon each claimant's 
iadividual'circumstances. 

07/23/97 09:42 TX/RX NO.6176 P.005 
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Although t h i s i s true. States must s t i l l have a genuine t e s t 
of a v a i l a b i l i t y . The Vermont proposal eliminates any t e s t 
for workers on family leave hy substituting a conclusive 
s t a t u t o r y presumption of a v a i l a b i l i t y even when f a c t s 

nonetrate the i n d i v i d u a l i s unavailable. Ko examination 
the i n d i v i d u a l ' s circumstances i s made. 

i l y a f t e r a genuine t e s t of a v a i l a b i l i t y i s applied 
uy a worker on family leave be determined e l i g i b l e , 
ar eacanpla, a worleer on the night s h i f t may be forced 
y take family leave because the ajtrployar i s unable to 
•commodate the worker'e ratiuwst to work the day s h i f t , 
ie worker remains a v a i l a b l e for day work. I f t h i s 13 

the case, no Federal issue i s r a i s e d concerning 
a v a i l a b i l i t y . 

Tho commission on garni I v and Medical Leave ft«fc»bl i ah^d bv 
^ a r e a s r^nmmmAf^ f i U r p r ^ r ^ modigy hhaiT- tTT laws to 

i t aoaaibla for workers to take leave. 

Tfc»e Commission's report d i d not discuss Federal law 
requirements for the UI program, nor did i t e x p l i c i t l y 
recommend what provisions of s t a t e law be amended. We 
assume that tha Commission reconssandad Stataa azuot only 
auendments consistent with Federal UI law. 

As noted above, when tha faata and circOaistancea-' i n d i c a t e 
wsrker on family leave i s able and a v a i l a b l a , such worker 
nvay ba e l i g i b l e for UI. Also aa noted above. States may 
modify t h e i r voluntary quit provisions concerning family 
save. 

07/23/97 09:42 TX/RX NO.6176 P.006 j 
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Memorajathuu ia Support of Vermont Bill Amending 
the Unemployment Gompeasatiaa Law to 

Cover Separation from Work Owe to Family aad Medical Leave 

prepared by 

AFL-CIO 
National Employment Law Project 

Women's Legal Defense Fond 

ijhe Venuont Legislature has a bill pending to provide unemployment compensation to 
who are on unpaid leave under circumstances that qualify for coverage under the state 
medical leave law. 21 V t Stat Ann. §§ 471-474. The main question addressed by this 

whether the proposed legislation complies with the federal laws, specifically the Federal 
Unemph lyment Tax Act (FUTA) and the Sodal Security Act (SSA), that regulate the shared 
federal-sjatc unemployment compensadon system. 26 U.S.C. §§ 3304,3306; 42 U.S.G. § 503. 

} & detailed below, the proposed law complies in all respects with federal unemployment 
law grvei i the substantial deference accorded the states in defining the relevant terms of 
disqu&lif cations and continuing eligibility necessary to implement the bill In addition, the 
Family and Medical Leave A a (29 U.S.C. §§ 2610^tjsaO and the Employee Retirement Income 

t (29 U.S.C. §§ 1001 gtseq.) do not preempt the proposed legislation. Thus, consistent 
federal law and sound policy considerations, we support the legislation as a model for states 

address the current needs of working men and women to balance the demands of work 

of the Shared 
STATC Unemployment Law 

Fhe federal-state unemployment system, as enacted in 1935, left the states with the 
primary discretion to dictate the scope of their unemployment laws. The federal-state framework 
was adc pted after significant debate whkh led to the rejection of proposals for a national 
unempl ayment system. Thus, as certified by the U.S. Department of Labor, die states must 
comply with a limited set of federal mandates to qualify for federal administrative funding and the 
federal tax credit applied against an employer's state unemployment taxes. 

As described by the Executive Director of the Committee on Economic Security, which 
was ap jointed by President Roosevelt tn draft the Social Security Act "At the very outset of its 
final de liberations, the committee decided against federal dictation regarding the content of state 
unemp oyment compensaton laws. It reached the conclusion that die federal bill should contain 
only a ew necessary standards , . . . " Edwin Wine, The Development of the Social Security Act 
(Unive •sity of Wisconsin Press: 1962), p. 125. According to the federal Advisory Council on 
Unemploymeni Compensation, a federal role exists where "necessary to secure basic national 

12 
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interests. 
inUnemy lovment Insurance (January 1996), p. 26 

Advisory Council on Unemployment Compensation, Defining Federal and jState Roles 

Ir the end, rather than impose specific federal restrictions on state legislation on general 
matters o 'eligibility, coverage and disqualifications, the Commiaee on Economic Security 
decided t) draft suggested state legislation which meets the minimum federal requirements. 
Social Se urity Board, Draft Bills for State Unemployment Compengarion of Pooled Funrisri and 
Employe • Reserve Account Types (Washington, D .C: 1936). Most states, including Vermont, 
adopted he suggested legislation of the Committee on Economic Security. This model, in fact, 
formed d ie basis of the nation's unemployment laws, which continue to evolve to meet die 
changing needs of the workforce. 

Element! 
to the V« rmom Unemployment Compenaadop BOl 

leave for 

for famil r 
claimant̂  
each 
federal 

of Federal Compliance Related 

1 "he proposed Vermont law, providing for unemployment benefits when workers are on 
>r family and medical needs, amends the state's unemployment law in two key areas: 1) 

Voluntajy quit" is defined to limit the disqualification for claimants who leave work temporarily 
and medical leave purposes; and 2) "able and available" for work is defined to exempt 
who are on family and medical leave from the work-search requirement. We address 

provisions in tum to determine whether they comply with the requirements of the 
ployment law. 

oft icse 
U nemt 

1. The proposed state law, limiting the duration of the voluntary gyft Hi^«»|j6c&tion for 
c laimants who leave work for family and medical leave reaaom. comoliea with federal law. 

^ Vhile the definitions section of the federal unemployment law defines numerous terms, 
mcludin i "employer", "wages'1 and "compensation'', conspicuously absent is any definition of the 
phrase "poluntary quit". 26 U.S.C. §§ 3306 stseg. In contrast, the suggested state law* drafted by 
the Con mittoe on Economic Security include a proposed definition of "voluntary qui*? which has 
been inc orporated into most state unemployment laws with variations in scope from state to state. 
The abs wee of language defining "voluntary quit" in the federal law, contrasted with the presence 
of the p irase in the suggested state laws, convincingly demonstrates that this was an issue reserved 
for the s tates to decide. 

indeed, there are numerous examples of state laws that go further than the proposed 
Vermor t law (die Vermont bill continues to disqualify claimants for "voluntarily" leaving their 
jobs bui limits the duration of the disqualification when they leave work to family or medical 
leave), -or example, over one-third of the states cover compelling individual circumstances 
requirir g an individual to leave her job, which are not limited to reasons directiy connected with 
the emj loyment Advisory Council on Unemployment Compensation. Unemployment Imuran^ 
in-&£-I. nited States: Benefit Financing-. Cnwr^. (February 1995), pp. 110-112. These laws 
cover claimants who leave their jobs for reasons related to compelling family circumstances. 
Anotlie|- 23 states, including Vermont, have enacted special provisions for employees who leave 

13 
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to an illness or disability not necessufly connected with the individual's employment. 
. of Labor, nomparison of State Unemplnymwit Insurance Laws (January 1996), Table 
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A nong them, Maine, California, Washington, Iowa and Illinois have statutes that excuse 
paragons from work under circumstances most similar to those warranting FMLA 

.^ve. For example, the Illinois law states that the voluntary quit disqualification shall 
to a claimant who left work voluntarily to care for the individual's medical needs or the 

of a spouse, child or parent. UlStaL § 601(B)(1) (exempting a claimant who leaves 
because he is deemed physically unable to perform his work by a licensed and practicing 

or has left work upon the advice of a licensed and practicing physician that his 
- is necessary for the purpose of caring for his spouse, child or parent who is in poor 
] icalth, and such assistance will not allow him to perform die usual and customary dudes 

em iloyment, and he has notified the employing unit of the reasons for his absence.") 

The proposed state law, exempting claimants who are on unpaid familv and medical 
Itjavr from ftS WrTfriTf,",rh requiT*"**"** complies with federal law. 

The states also have considerable latitude to set "able and available" for work standards, 
there is no federal statutory law on die subjea, which contrasts with the Committee on 
Security's suggested state law. Thus, the propoaed exemption from the work-search 
nt for claimants who are on unpaid family and medical leave complies with the shared 

federal-state framework of the unemployment compensation system. 

I lany states exempt workers in similar situations to those that would be covered by the 
1 Vermont law. Most on point, Vermont and 10 other states exempt workers who are ill 
ed from their work-seaxch requirements. U.S. Dept. of Labor, Comparison of State 

ent Insurance Laws (January 1996), Table 401.1. The current Vermont law, which 
would bfc extended under the proposed bill to apply to family and medical leave, provides that 
"no claii nant shall be considered ineligible in any week of unemployment for failure to comply 
with the provisions of this paragraph if such failure is due to an illness or disability which occurs 
after he ias registered for work...." 21 V L StatAnn. § 1343(aX3). 

lattmsnt of Labw 
gaidaB! ft tntqpretin^c- Fcde^ l^w 

'. n reaching the conclusion that Vermont's unemployment law may cover claimants on 
amity and medical leave consistent with federal law, we are not unmindful of a 1970 

of the U.S. Department of Labor (DOL) interpreting the federal law to require 
of unemployment benefits "only to individuals who are unemployed and who are able to 
available to work Emplpvment Security Manual. Part 5000(B) (August 31,1970). 

iterprctation is based on the provision ofFUTA defining "compeii5atiDn»' as "cash 
payable to individuals wilh respect to their unemploymEnt.n 26 U.S.C. § 3306(h). From 
lage, combined with the requirement that funds withdrawn from tbe federal trust fund 

14 
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i used solely for the payment of unemployment compensation " DOL reads into the law a 
that the claimant be "unemployed" and "able and available" for work. 

indicates 
Wisely, tie 
and avail tble: 

as deecrit ed 
dcade law to 

above, 
Comraiafee 

th: 

arcumstances 
ongoing 
operate • 
who are 

Vermon: 
unattaci 
benefits 
Ohristmks, 
time, the 
Court 
regularl 

:n > 

1 0 - 2 1 2 2 8 5 3 8 4 4 

NO.153 P015/019 

P . 15 

I 

r the extent that the 1970 subregulatDry. manual is still DOL's standing policy, it only 
hat states are expected to maintain these general requirements in their state law. 

DOL manual did not attempt to define for the states the terms "unemployed" or "able 
s" ibr work. The states have broad latitude to define "able and available" for work, 
above. Whether an individual is sufficiently "unemployed" is also a matter for state 

uwe. As with the other general standards of eligibility and disqualification described 
: term "unemployed" is not defined in federal law and was left for inclusion by the 

on Economic Security in the suggested state laws. 

C ertainly, federal law allows claimants to be considered "unemployed" and recover 
benefits > 'hile on unpaid leave, as proposed in the Vermont law. Indeed, there are many 

inces where workers are entitled to unemployment benefits while maintaining an 
•elationship with their employer. For example, nearly all states (including Vermont) 
"partial" unemployment benefits program, meaning that benefits are paid to workers. 

;till employed but whose hours have been reduced below full time. U.S. Dept. of Labor, 
son of State Unemployment Insurance Laws (January, 1996), Table 306. The same is 

true of"! hort-time compensation" or 'Svork-sharing" programs that have been adopted by 17 
states (in iluding Vermont), where unemployment benefits are paid to current workers whose 
hours w r̂e reduced in order to avoid layoflfc. Isl. atp. 3-17. 

*: 'he case law also highlights that die states are free to determine whether and to what 
extent th e employer-employee relationship must be severed for the worker to be considered 
unemployed. In Donahue v. Dept. of Employment Sfcuritv . 142 Vt. 351,335 (1982), the 

Supreme Court held that "nowhere docs the statute require that an individual be wholly 
ed to any employer" to be considered "unemployed". As a result, the Court awarded 
o a group of hourly paid, nonprofessional school employees during the three-weeks of 
is, mid-winter and spring vacations observed by the Vermont public schools. During that 
claimants did not perform any work and did not receive any pay. However, as the 
ted, die "claimant's relationship with his or her employer had not been severed by these 
scheduled vacation period recesses." 

] a Pennsylvania Electric Company v. Board of Review. 450 A.2d 779 (Pa. Cmwlth. 1932), 
the com t specifically addressed whether a claimant was "unemployed" while on unpaid leave. 
The clai mant was properly awarded benefits, the court found, when she placed on unpaid sick 
leave afier becoming pregnant and presenting medical certification that her job threatened her 
and her child's safety. While separated from the work and without pay, she continued her life 
insurani :e and hospitalization coverage. She was entitled to receive holiday pay, when applicable, 
and to t stum to work when releaaed by her physician. The court found that to be "unemployed" 
it was st ffident that "the claimant has not performed any services, nor has she received any 
remime ration." at 782. See also Terterman v. Appeal Board, 1988 Dcl.Super. LEXIS 3 
(1987) ('the fact that the employer-employee relationship was not completely severed does not 
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the claimant from benefits as the statute does not require such severance.") 

Indeed, as described in Donahue, yppra. existing Vermont law defining "unemployed" 
simplv reluires that the claimant not be earning wages and not be performing services, which 
encompasses the right to coverage while on unpaid leave. 21 Vt StatAnn. §§ 1301(9XA), (B) (the 
claimant 'performs no services and with respect to which no wages are earned.")- As 
recomme ided by the Advisory Council on Unemployment Compensation, there is a strong 
federal in term which should be promoted by DOL to encourage state laws that expand access to 
unemplo ment benefits where worker* leave their jobs for "legitimate family reasons". Advisory 
Council on Unemployment Compensation, TVfininy Federal and State Roles in Unemployment 
Insurant; (1996), pp. 12-13. Thus, the proposed Vermont law, and its definition of 
"unemph >yed" which encompasses unpaid leave, are consistent not only with federal law but also 
with the | jolides that the ACUC has identified as necessary for increased national support on the 
part oft! c DOL. 

Y V l A KR-TSA Preemption 

FMLAd 
the 
and 
Vermon 
which 
spedfica ly 
U.S.C. § 

F inaUy, the Vermont bill, as proposed, is not preempted either by the FMLA or ERISA, 
early states that it does not preempt any provision of state law that is more beneficial to 

employees. 29 U.S .C. § 2651. States therefore may provide more beneficial family 
medjical leave protections, but not less than what is required by FMLA. For example, 

.'s state law applies to employers with at least 10 employees compared with the FMLA, 
•xs only employers with at least 50 employees. With respect to ERISA*, the statute 
exempts State unemployment compensation from its broad preemption provision. 29 

1003(b)(3). 

covei ed 

covers i 
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' Tie proposed bill is also supported by sound policy considerations. According to the 
i Commission on Family and Medical Leave, which was established by Congress to 
impact of the FMLA, the major reason why employees in FMLA-covered businesses do 

FMLA leave is that they cannot afford to do so. In order to make it possible for workers 
needed leave, the Commission on Family and Medical Leave recommended that serious 

considei ation be given to the development of a uniform system of wage replacement. Specifically, 
the Con imission suggested that slates extend unemployment compensation qualifications to 
employ) es on family and medical leave. Commission on Family and Medical Leave,_A Wprfcabic 
Balance Report to Congress on Familv and Medical Lravc Policies f 1996V P. 199-199. The 
Carnegfc Corporation made similar suggestions to finance family and medical leave. Camegie 
Corpor irion. Starting Pointe: Meeting-thc Neiyis of Our Youngest Children (1994), p. 47. 

Fhe bill is also a response to the well-recognized need for state unemployment 
comper sation programs to adapt to changes in the labor market, particularly the expanding role 
of womtn in the workforce. As indicated above, the Advisory Council on Unemployment 
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Compemj tion recommended strongly that the unemployment compensation system expand 
access to c mployees, mostly women, who lose their jobs due to compelling "individual" 
drcumsta ices, including family responsibilities. Advisory Council on Unemployment 
Compensation, Unemployment Insurance in the United State* Benefits. Rp^nrany. f W m r r 

(1995), Ri commendation 21, p. 19; Defining Federal and State Roles in Unemployment 
Iruuranqe (1996), Recommendadon 8, p. 12-15, . 

E::tending unemployment compensadnn to workers on unpaid leave also allows them to 
retum to vork rather than forcing them to search for new jobs. This promotes stability in 
employmfcnt and strengthens the nationa) economy, which are key policy objectives of the 
unemployment system. SEE Advisory Council on Unemployment Compensation, Defining 
Federal afrid State Roles in Unemployment Insurance, p. 11. The proposed Vermont law 
effecdvel) creates less unemployment by allowing workers to keep their jobs while on leave aad 
less hards hip on those separated from work when necessary to care for themselves or their 
families. 

ConslwiU 
/ ccordingiy, consistent with federal law and sound policy considerations, we strongly 

support I he proposed Vermont legislation as a model for states to better address the current needs 
of workii ig men and women to balance the demands of work and family. 

99:37 KROEIVED PROMI 0920262424 
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Tb: Maurice Emsellem. Esq. at NELP 
f rom: Wendellne De Zan, Intern 
Subject: State Ul Laws: 
Date: November 6, 1998 

MEMORANDUM 

Citatipn: 

Brief; 

Provision 

Citation: 

Brief: 

Provi »on 

State Ul Laws 
Exempting Workers on Recall from Work Search 

ArKanaas 

Ark. Stat. Ann §11-10-507 (1997) 

EmployB© on short-temi layoff, expecting recall to a full-time job w/in 8 weeks 
ia not required to register for work or to seek other work. 

An insured worker shall be eligible to receive benefits... 
{3)(E) An Individual on ahort-term layoff who expects to be recalled by his 
employer to a full-time job and whose employer intends to recall the individual 
to a full-time job within eight (8) weeks after the initial date of his layoff shall 
not be required during the layoff to register fbr work at an Arkansas 
Employment Security Department office or to seek other work. 

Michigan 

Mich. Camp. Laws § 421-28 (1979) (Mich. Stat. Ann. § 17.530 (1998)) 

Employee on short tenn layoff, expecting recall w/in 46 days is not required 
to register for work and be available if employer notifies commission in writing 
that Employer will take hack Employee within 45 days. 

(a) ...The requirements that the individual report at an employment office, 
... register for work. ...be available to perfbrm suitable full-time worK, and 
...seek work may be waived by tha commission if the Individual is laid off and 
the employer who laid the individual off notified the commission In writing or 
by computerized data exchange that the layoff is temporary and that the work 
Is expected to be available for the individual within a declared number of 
days, not to exceed 45 calendar days... 
...if Individual is not recalled within the specified period, the waiver shall 
cease to be operative with respect to that layoff... 
...requirement that the individual shall seek work may be waived by the 
commission where it finds that suitable work is unavailable both In the locality 
where the individual resides and in those localities in which the individual has 
earned base period credit weeks.. 
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Federal Support for State Paid Parental Leave Initiatives 

The Family Medical Leave Act, signed into law by President Clinton on February 5, 
1993, signaled our nation's recognition that American workers face enormous obstacles 
in their struggle to balance work and family, and that the federal govemment can, and 
should, play a role in helping to achieve that balance. The FMLA enables millions of 
working Americans to care for a child after birth or adoption, by providing up to 12 
weeks a year of unpaid, job-protected leave. But many of those workers are unable to 
take the full amount of time they need and are entitled to, because they simply cannot 
afford to go that long without a paycheck. Other workers who are not protected by 
FMLA but have access to unpaid leave can face the same dilemma. 

Several state governments are exploring strategies to provide wage replacement for 
parents who have access to and want to take leave to care for a newborn or newly 
adopted infant but cannot afford to do so. The Administration could assist states in this 
effort, and encourage more states to consider their own paid leave initiatives, through a 
federally funded grant program. The funds could be used by states to support research 
and development activities; to subsidize benefits in a pilot or demonstration program; to 
underwrite the administrative and implementation costs of starting up a state-funded 
benefit program; and to evaluate the success of state initiatives. 

Supporting these initiatives would not only benefit the working citizens of the individual 
states, but would also allow us to explore, through the "laboratory of the states," which 
approaches to paid parental leave work best and which approaches provide the most 
promising models for a nation-wide paid leave plan. 

First, a caveat: any proposal to encourage paid leave should be considered in the 
context of proposals to raise the minimum wage and to expand FMLA (by lowering the 
coverage threshold to 25 and/or giving covered employees 24 hours/year for routine 
medical care for children/elderly parent or to attend school conferences). Also, we 
should be aware of, and avoid, the possibility that any policy decisions or funding 
decisions could create negative incentives for employers who currently, or might 
otherwise, provide paid leave for their employees. 

I. What States are Doing: Initiatives States Have Implemented or are Considering: 

Several states have taken or are considering taking steps to address the problem, 
either as employers themselves or as a state-wide policy. In almost all cases, these 
efforts are just beginning and could be encouraged and energized by federal support. 
These state efforts can be broadly categorized into four groups: state-as-employer; 
direct benefit; insurance model; and research: 

We are still awaiting more information on current state efforts in this area. 

i 
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Nevertheless, most states have not pursued paid leave proposals. We have not 
determined why there has been only modest interest in this area. Therefore, it is 
unclear if these proposals would be sufficiently interesting to states to pursue. 

Stefe as employer: 

We have identified only one state that provides paid parental leave to its own 
employees. In Ohio, state employees can receive up to four weeks of paid parental 
leave at 70% of base salary. 

Direct benefit: 

One state currently provides some paid parental leave to low-income workers. Under 
Minnesota's At-Home Infant Care Program, working, low income parents not on 
welfare can receive up to 75% of the state child care subsidy as wage replacement. 

Insurance model: 

Several states are exploring whether to use existing state insurance programs as a 
means to provide working parents with paid leave. Currently, coverage varies among 
states. 

California, New York and New Jersey all have looked into expanding their Temporary 
Disability Insurance (TDI) programs to cover parental leave. TDI plans provide paid 
leave to employees who must take leave due to a non-work related illness or injury1: 

California: Considered a plan to allow FMLA leave takers to qualify for TDI but 
tabled it pending additional research. 

New Jersey: New Jersey's TDI currently provides women with a pregnancy-related 
disability benefit up to $364 weekly (or 2/3 of their earnings) typically for 6 weeks 
following a normal delivery. A bill was introduced in 1997 to extend TDI coverage 
for parental leave (birth or adoption) and for leave to care for seriously ill spouse, 
child or parent. ("Paid Family Leave Act.") 

New York has also considered a bill that would allow the use of workers' 
compensation disability benefits to cover FMUV leave. 

Two states, Vermont and Massachusetts, have looked at using the Unemployment 
Insurance system to provide paid parental leave: 

Massachusetts is exploring using both Ul and TDI for family leave. Two bills are to 
be introduced in eariy December 1998. The first would provide unemployment 

1 Work-related illnesses are typically covered by state workers' compensation programs. 
2 
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benefits for employees who must leave work for family or medical reasons (whether 
or not covered by FMLA or the state FML law), using monies in the unemployment 
solvency fund. The second would establish a TDI system in Massachusetts, which 
will include eligibility for up to 16 weeks of parental leave for the birth, adoption, 
foster care or placement of a child, and will provide partial wage replacement during 
the leave period. A Family and Employment Trust Fund would be established to pay 
the benefit, funded by employer contributions. 

Vermont: Proposed legislation would have extended Ul benefits to workers taking 
leave covered by the state family and medical leave law. 

In addition, many employees have access to short-term or long-term disability 
insurance through their employers. 

NB: In response to Vermont's request for an opinion on their proposed legislation, the 
Department of Labor has taken the position that use of Ul trust fund monies for this 
purpose would violate the requirement under the Federal-State Ul program that 
recipients must be involuntarily unemployed, and able and willing to work. 

Research: 

Maryland: A bill was introduced (when?) to set up a task force to study paid leave, 
(status/outcome?) 

@]004 
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II. How the Federal Government Can Help: Federal Grants to Support/Assist 
State Initiatives/Demonstration Proiects 

Purpose and design of the grant program: 

The Administration could propose a federal grant program that would assist states in 
developing or implementing paid leave initiatives or demonstrations by making federal 
funds available to state grantees for the following purposes: 

" To subsidize part or all of the benefit; 
* To cover some or all administrative costs of developing and implementing a paid 
leave program; 
* To conduct research and to develop paid leave proposals; 
* To evaluate impacts of programs. 

States would be invited to submit proposals, and grants would be awarded 
competitively, with the size and number of awards dependent upon the amount of 
funding available. (See below for cost discussion.) 

If the Administration decides to pursue this proposal, it would be necessary to consider 
exactly how we wish the program to work, what goals we want to achieve, and how to 
design an appropriate grant program. Among the issues/options to consider in 
designing a grant program would be: 

-Identify specific policy goals to be served in addition to increasing workers' 
ability to take new parent leave, if any. 
-Whether to make all the grants competitive, or to make a portion of the funding 
available to any state that applied, for example, for research activities. 
-Decide how general or specific the grant criteria should be: should we make 
funding available to any project proposal that seems promising, and if so, how 
will we determine which proposals to select; or to develop specific grant criteria-
for example: 

- size of population to be served 
- issues to be researched 
- participation of third parties (such as universities) to assist in evaluation 
activities 
- length or amount of benefit 

-Whether to subsidize benefit amounts, for what groups, and in what amounts, 
for example: 

- subsidize 50%? 25%? 10%? Or a fixed dollar amount. 
- only for recipients under a certain income level? 
- only for recipients with a certain workforce attachment? 

-How do we evaluate the success and/or consequences of various approaches 
to providing parental leave, and if so, by what criteria? For example: 

- at what benefit level/benefit duration are workers are various incomes 
more fikely to take leave? 
- what impact does paid leave have on new parents' return to the 
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workforce? 
• what impact does paid leave have on employer incentives to provide 
paid leave? unpaid leave (if not FMLA-covered)? 

-Would we award grants to state proposals to develop paid leave plans for their 
own employees? 
-Could substate governmental units also apply for grants, and if so, could they 
apply in their capacity as employers? 

-What is the appropriate agency to administer the grant program. 

Authority and aDProoHations: 
In addition to new funds for the grants, we would need to have legislative authority for 
the grant program. It is possible that legislative authority for current DOL programs 
could be used for awarding grants to certain kinds of proposals. For example, Section 
513 of ERISA (29 U.S.C. 1143) gives fairly broad authority to do research, surveys, and 
studies either by contract or grants related to employee benefit plans. Under this 
section we might be able to fund a state proposal to use, or explore using, employee 
benefit plans to provide paid parental leave. We may also be able to find limited 
authority under JTPA or other ETA programs. 

Existing authority is likely to be quite limited, however, and new legislation would likely 
be necessary to authorize a more flexible and complete grant program. 
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111. Cost Estimates; Costs. Pros And Cons Of Grant Proposals 

All figures are estimates based upon similar experiences. Actual costs may vary 
greatly. If any option is chosen for further consideration, more refined cost estimates 
must be developed. 

1. Support research and development activities 

OPTION I: fund academic, white paper type research focussing on existing paid leave 
plans: why they work; why there aren't more; impact on other benefits; etc. Could 
include a conference where papers are presented. 

Costs: cost per review-type paper estimated at $50,000. Additional funds would 
be necessary for an optional conference. 

Pros: very helpful in laying groundwork for widespread provision of paid leave, 
e.g., there are a number of questions (such as those mentioned above) that should be 
answered before proposing any widely applicable, costly paid leave program; option 
works well with Rep. Woolsey's plans 

Cons: not newsworthy until findings are made (and then only if at a high profile 
conference), but could be done in conjunction with #2 and #3 and/or Woolsey's plan 

OPTION II: fund state paid leave commission(s)1 including survey and review of existing 
paid leave plans (private or state-funded) 

Costs: minimum funding for a single state commission including administration, 
travel and survey/review, assuming meets 6 times in one yean travel $50,000; 
administration (2 staff persons) $125,000; survey/review paper (1) $50,000. This 
assumes no payment to commissioners other than per diem and travel cost 
reimbursements. For a paid executive director assume an additional $125,000 for 
salary and benefits. 

Pros; more newsworthy than option I if can provide sufficient money and chose 
high profile state(s); could be done in combination with option I to provide solid 
foundation (politically and factually) for implementing federally or state-funded paid 
leave programs or expansion of privately funded plans. 

Cons: only slightly more newsworthy than option I (and only when findings are 
released). Research at this price will be relatively superficial, lacking new survey data. 

OPTION III: update FMLA Commission national survey work with emphasis on 
collecting paid parental leave data 

Costs: previous work included both an employee and an employer survey. 

6 



12/02/98 WED 16:02 FAX 2022195122 WAGE & HOUR ©008 

Either part or both could be updated. Minimum cost of employee survey is $500,000. 
Both surveys previously cost $1,200,000, 

Pros: data would allow us to assess for the need for new programs and target 
programs to people who most need the help, revised surveys would also provide 
(currently unavailable) data needed to "cost-out" these program; as a side benefit would 
provide WH with much longed for data on FMLA 

Cons: costly compared to previous two options; time consuming (probably 9 
month) before results are available. 

2. Subsidize benefits and administrative costs in a pilot or demonstration project 

OPTION: state or employer funded paid parental leave (modeled after $200 a week 
federally paid leave proposal) 

Costs: For all states assume $113m for start up costs based upon using Ul 
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly 
operating costs for approximately $162m - $193m ($3m to $4m per state); benefit costs 
assuming $200 standard weekly per person benefit varies from $425m to $1.8b ($9m-
$38m per state) assuming between 4 and 12 weeks of paid leave to women with 
infants. Cost per state total for first year $14m- $42m: 

Can therefore fund at: 
$50m 1-3.5 states 
$100m 2-7 states 
$250m 6-18 states 
$500m 12-36 states 

Pros: provides some real benefits to real people in need; more cost effective 
way to test concept of paid leave; experience could help with passage of federal 
legislation or lead to more states and private employers providing paid leave 

Cons: possible legal and political obstacles to the federal govemment providing 
benefits to a small set of persons through a grant mechanism; may be difficult to specify 
who is or isn't eligible for benefits {e.g., under a grant, can work force attachment 
requirements, income thresholds, etc. be specified?); may be difficult to find acceptable 
benefit delivery system that can process claims quickly, (could not mandate services in 
Ul system or in workers' compensation system.); paid leave benefits (vs. just using 
federal funds to cover administration) does not lend itself well for a one-time 
inten/ention. would states be willing to pay for funding program (i.e. benefit) costs in the 
out years? state provided benefits may discourage employers from providing similar 
benefits. 

3. Underwrite administrative/implementation costs of starting up a state-funded program 
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OPTION I: TDI expansion (to add expanded parental leave) in the five jurisdictions that 
currently have paid leave 

Costs: Fund the administrative changes; less than $10,000,000 

Pros: expands benefit coverage when new paid leave programs are started, 
making a real difference for workers; may have fewer political/legal obstacles as well as 
less costly than directly funding benefits 

Cons: paying for administrative costs may not be sufficient incentive for states to 
expand TDI; would probably require state legislative changes to include parental leave 
for men and for adoptions; may require higher premiums for employers and employees; 
not only not as newsworthy as paying for benefits but may not be newsworthy if seen as 
only a small change in benefits 

OPTION II: TDI startup in non-TDI states 

Cost: For all states assume $113m for start up costs based upon using Ul 
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly 
operating costs for approximately $162m - $193m ($3m to $4m per state); future years 
administrative costs would come from the insurance premiums. 

Can therefore fund at: 
$50m 9-10 states 
$100m 17-20 states 
$250m all states 

Pros: expands coverage to more states; minimal federal cost; provides new real 
benefits when paid leave programs are started; state TDI programs are 
employee/employer tax based and could be funded by states on a continuing basis not 
just for the period of the grant, this may have fewer political/legal obstacles and longer 
term impact than directly funding benefits; provides benefits in addition to parental 
leave benefits (such as illness or injury). 

Cons:- federally only paying for administration not as newsworthy as providing 
benefits; may not be sufficient incentive to states to start a TDI program - we have no 
indication of how many, if any states, would be interested; may need competitive grant 
process which would be difficult to set up given the varying costs that come with varying 
state sizes; could not mandate delivery of services through Ul system or through 
workers' compensation system.; 

OPTION III: state or employer funded paid parental leave (modeled after $200 a week 
federally paid leave program) 

Costs: For all states assume $113m for start up costs based upon using Ul 
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly 
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operating costs for approximateiy $162m - $193m {$3m to $4m per state); future years 
administrative costs would come from the insurance premiums. 

Can therefore fund at: 
$50m 9-10 states 
$ 100m 17-20 states 
$250m all states 

Pros: provides real benefits when new paid leave programs are started; may 
have fewer political/legal obstacles than #2; less costly than #2 

Cons: may still have some of the political/legal obstacles (mentioned earlier) 
when singling out a few employers/states; not as newsworthy as providing benefits; 
need to identify source of benefit funds; not likely to be sufficient incentive to states or 
employers to implement new paid leave plans which require large continuing benefit 
costs; could not mandate delivery of services through Ul system or through workers' 
compensation system; might discourage private sector provision of paid leave benefits 

©010 
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Paid Parental Leave; the Federal Government as a Model Employer 

Set forth below are estimates of what it would cost the federal govemment as an 
employer to implement a paid leave plan for parents of newly bom or adopted infants, 
similar to the broader proposal we have been discussing: a paid leave benefit of $200 
available for parents of newly bom or adopted infants. The Office of Personnel 
Management (OPM) calculated the cost of making the benefit available for either six 
weeks or twelve weeks, for a program with an income cap and a workforce attachment 
requirement. 

To begin the calculations, you need to know how many federal employees are likely to 
need to take the leave, that is, how many federal employees have newly bom or 
adopted infants, and what portion of those take leave. However, OPM tracks only the 
types of leave taken by federal employees (i.e., annual or sick leave or leave without 
pay). OPM has no data on the reasons federal employees take leave, nor do they have 
data on the rate at which federal employees take FMLA leave. 

In 1997, approximately 2.8% of the employed female U.S. workforce had children under 
the age of 1 year. (CPS, 1997) Using that as a very rough proxy, we asked OPM to 
assume that at any given time 2.8% of the workforce (male and female) will have a 
newly bom or adopted infant. 

COST ESTIMATES: 

The following are the costs of allowing full-time, permanent, executive branch 
employees to receive a $200 per week benefit to take leave to care for a newly bom or 
adopted infant, first with an income cap, and then with both an income cap and a 
workforce attachment requirement: 

Income Eligibility Cap. No Workforce Attachment 

COST ESTIMATE A: Full-time, permanent, executive branch employees at GS 9 or 
below: 563,390 employees. 

Cost Estimate A-1: 563,390 x .028 x $ 200 x 6 weeks = $ 18,929,904 

Cost Estimate A-2: 563,390 x .028 x $ 200 x 12 weeks = $ 37,859,808 

COST ESTIMATE B: Full-time, permanent, executive branch employees earning $ 36, 
626 or less: 606,804 employees. 

Cost Estimate B-1: 606,804 x .028 x 200 x 6 weeks = $ 20,388,614 

Cost Estimate B-2: 606,804 x .028 x 200 x 12 weeks - $ 40.777,228 

io 
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Income Eligibility Cap. With 52 Week Workforce Attachment 

COST ESTIMATE C: Full-time, permanent, executive branch employees at GS 9 or 
below: 563,390 employees. 

Cost Estimate C-1: 543,745 x .028 x $ 200 x 6 weeks = $ 18,269,832 

Cost Estimate C-2: 543,745 x .028 x $ 200 x 12 weeks = $ 36,539,664 

COST ESTIMATE D: Full-time, permanent, executive branch employees earning $ 36, 
626 or less: 606,804 employees. 

Cost Estimate D-1: 585,471 x .028 x 200 x 6 weeks = $ 19,671,825 

Cost Estimate D-2: 585,471 X .028 x 200 x 12 weeks = $ 39,343,650 

Please note that, in addition to the cost implications, any serious consideration of such 
a proposal would require an analysis of non-cost issues, such as: how the federal 
workforce would react to providing such benefits only for leave related to new bom or 
adopted children, and the impact on the private workforce of the federal govemment 
providing such benefits. 

1 Another option would be to create a national paid leave commission. 

11 



PAID PARENTAL LEAVE OPTIONS 

I . Commission/Working Qroup 

(1) Create a Paid Parental Leave Commission to conduct research necessary to assess 
existing paid leave proposals and develop additional options if appropriate. 

(2) Task the ERISA Advisory Council to study utilization of benefit practices ~ e.g. 
disability insurance plans, savings plans and/or cafeteria plans ~ to provide wage 
replacement without jeopardizing retirement savings. 

II. Research and Development Fund to support States to develop innovative paid parental 
leave policies. Approaches that States could adopt include: 

(1) Expansion of State Temporary Disability Insurance (TDI) programs as models for 
paid leave. TDI programs currently exist in 5 States (CA, HI, NJ. NY, RI) and 
Puerto Rico; these programs provide partial wage replacement for workers out of 
the workforce due to pregnancy complications. One or two States are looking at 
building on this benefit. 

(2) Creation of State wage replacement system for new parents, administered by U.I. 
systems but funded from general revenue or new payroll tax. 

(3) Use of State unemployment compensation programs to provide partial wage 
replacement for parental leave-takers. Vermont has been unsuccessful in gaining 
DOL authority to pursue this approach. 

III. Federally-Funded. State Administered Paid Parental Leave Proposal. Eligibility criteria 
would include: 

• Income Eligibility. Tied to income (below median income) to assist the families that are 
most likely to face a financial barrier to leave-taking. Non-FMLA covered workers 
(likely benefit recipients) would be eligible. 

Workforce Attachment. Eligible new parents must be authorized to work in the U.S. and 
have been in the workforce ~ full or part time - for 1 year prior to birth or adoption. 
Linking eligibility to the workplace reinforces the purpose of the plan as a wage 
replacement plan, and one-year requirement demonstrates pre-pregnancy workforce 
participation. Workers could receive the benefit regardless of whether they intend to 
retum to their job, or whether they in fact return. 

Benefit Duration. Timing, and Amount. Benefit would be available for a set time only 
immediately following birth or adoption. A worker with access to employer-paid leave 
who wanted to participate in federal paid leave would have to use the federal benefit 



before using employer-paid leave in order to minimize disincentives on employers who 
might otherwise provide benefits. The simplest benefit amount approach would be to set 
one amount available to all eligible workers ($200 per week represents close to the U.I. 
average benefit). 

4 weeks leave 6 weeks leave 8 weeks leave 

ROUGH COST 
ESTIMATE of 
$200/week wage 
replacement for 
workers below median 
income, assuming full 
take-up 

$425 million $637 million $850 million 

** Cost does not include c. $300 million annual U.I. start-up and administrative costs and 
includes no matching requirement 
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Paid Leave Options 

A working group developed the following options in for Kitty Higgins in March 1998, 
and recommended that the Department explore the first three options: 

1. Support state funding for R&D projects to develop innovative paid leave policies. 

2. Paid Parental Leave Commission to conduct research necessaiy to assess existing paid 
leave proposals and develop additional options if appropriate. 

Convene White House "best practices" conference to highlight existing paid leave 
strategies. 

3. Ask ERISA Advisory Council working group to study utilization of benefits" practices 
- for example, disability insurance plans, savings plans and/or cafeteria plans - to 
provide wage replacement without jeopardizing retirement savings. 

4. Use state unemployment compensation programs to provide partial wage replacement 
to parental leave-takers. ("Vermont proposal".) 

5. Create state wage replacement system for new parents, administered by UI systems 
but funded from general revenue or new payroll tax. 

6. Encourage expansion o f state Temporary Disabihty Insurance (TDI) programs as 
models for paid leave. (Currently used by 5 states - CA, HI, NJ, NY, RI - and PR.). 
Fund state demonstration project. 

7. Create federal wage replacement system for "new parent" leave, funded from federal 
general revenue. (This is the idea being explored by lie DPC.) 

8. Work with Treasury to develop tax code changes to assist working parents who take 
leave to care for children. 
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Impact of Tvinq Paid Leave Eligibility to UI Eligibility Reouirements 

• UI Elidbilitv. UI eligibility requirements vary from state to state, but in general the 
applicant must have a minimum amount of earnings (which also varies from state to 
state) in the first four of the previous five quarters (the base period), and have 
earnings of a specific amount in one of those quarters (the high quarter). 

So, for example, in AZ an applicant would have to have earned $1000 in the high 
quarter and $1500 in the base period. Since s/he already has $1000 from the high 
quarter, s/he actually needs only another $500 from the remaining quarters in the base 
period. Depending on State law, that $500 must come from one quarter or could be 
distributed among the three remaining quarters. (Thus, the applicant must have 
worked in the base period, but could have had earnings - that is, worked - in only 
two quarters.) 

• Weak workforce attachment. Thus under UI workers need only a very minimal 
connection to the workforce to qualify for benefits - and the same would be true for 
paid leave benefits if we track the UI eligibility requirements. This is inconsistent 
with the concept that the paid leave proposal is intended to be a wage replacement 
benefit for workers with a demonstrated connection to the workforce. 

• Expanded eligibility pool. Using UI eligibility to determine paid leave eligibihty, 
instead of requiring a 52-week workforce attachment, would increase the number of 
eligible applicants as compared to the current proposal, thus raising the cost of the 
program. 

• Certain workers excluded. If we track UI eligibility exactly, then workers currently 
outside the UI system would also be excluded from receiving a paid leave benefit: 
for example, self-employed workers, independent contractors, farm workers. 
(Adjusting eligibihty to include non-UI covered worker would greatly increase 
administrative costs.) 

Administrative Cost. Note that even if we track UT eligibility requirements there will 
still be a very significant administrative cost involved in asking UI to implement a 
paid leave program. Given that the cost would likely vary by state, the estimates 
given are almost certainly too low. 



)RAFT 
MLA PAID LEAVE OPTION: COST ESTIMATES (1) (2) (3) (4) 

all take 4 wks all take 6 wks all take 8 wks all take 12 wks 

Jo. of women w/ youngest child < 1 year old (1997 CPS) 3,170,000 3,170,000 3,170,000 3,170,000 
ist. of the no. of these women In the labor force* 1,835,430 1,835,430 1,835,430 1,835,430 
(57.9% LFPR of all women w/youngest child less 1 year old) 

Vorkforce attachment requirement" 
a. 35% ineligible 1,193,030 1,193,030 1,193,030 1,193,030 
b. 10% ineligible 1,651,887 1,651,887 1,651,887 1,651,887 

LBBume 11 percent would not take time off *** 
a. 35% ineligible 1,061,796 1,061,796 1,061,796 1,061,796 
b. 10% Inelibible 1,470,179 1,470.179 1,470,179 1,470,179 

pcome requirement: Cost = $200 x ( *< f weeks) x 1/2 (# of persons takir g leave) 
Est. coat of serving families below the median**** 
a. 35% ineligible $424,718,502 $637,077,753 $849,437,004 $1,274,155,506 
b. 10% ineligible $588,071,772 $882,107,658 $1,176,143,544 $1,764,215,316 

ffiD'L ADMINISTRATIVE COSTS***** 
1st year (start-up + change in base yr) $113 million $113 million $113 million $113 million 
annual operating costs $162-193 million $162-193 million $162-193 million $162-193 million 

Each senarlo assumes all leave takers take full amount of paid leave 
includes job seekers as well as employed 
'Based on 2/98 CPS tenure data for women 16 to 44 years of age 35% were on the job f< >r 1 year or less 
nd a guesstimate of the percent of women who would fail the Ul eligit lily rules 
" Data from FMLA Commission: total leave takers for care of newbo n/adopted/foster at t percent of leave takers + leave ne aders 

Maybe too high of an estimate given the availability of paid leave. 
" * 1996 median income of primary families with children less than ag »3 was $36,626 
***• Cost would be determined by States and could be considerably h gher 
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Paid-Leave Plan for the Birth or Adoption of a Newborn 

Thanks to the Family Medical Leave Act, signed into law by President Clinton on 
February 5,1993, millions of Americans can take unpaid leave from their jobs (up to 12 
weeks per year) to care for an infant after birth or adoption - and know that a job will be 
waiting for them when they retum. But many of those workers are unable to take the full 
amount of FMLA-protected time they need, because they simply can't afford to go that 
long without a paycheck. And other workers who, although not protected by FMLA, 
have access to unpaid leave can face the same dilemma. 

To address this obstacle, the Administration could propose the creation of a New Parent 
Paid Leave Plan, to provide eligible parents with partial wage replacement for up to six 
weeks. While careful consideration needs to be given to the effect of such a program on 
employer benefit plans, design elements of a workable program would include: 

• Income diyihilitv; Eligibility to receive funds would be tied to income. The simplest 
approach would be to set a family income cap ~ only parents with family earnings 
below a set amount would be eligible to receive new-parent paid leave. An 
alternative but more complicated approach would be to vary the benefit amount by 
family income. 

Pros: - Assists the families that are most likely to face a financial banrier to 
taking family leave for a newborn/adopted infant. 

- Limiting eligibility to workers protected by the FMLA would exclude 
those most likely to benefit from such a program. 

* Workforce attachmgnt; 

1. Prior to recr.iving henftfit: New parent paid leave would be available to those 
qualifying parents who arc authorized to work in the U.S. and have been in the 
workforce — part time or full time - for each of the fifty-two weeks prior to 
giving birth/adopting. 

Pros: - Funds available to all working parents, regardless of FMLA coverage 
- Links eligibility to connection to the workplace and to the concept of 
wage replacement. 
- One year requirement demonstrates pre-pregnancy workforce 
participation. 
- Minimum standard for amount of time in the workforce reflects FMLA 
concept and excludes from eligibility those whose workforce 
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participation was minimal. 
- If UI administers the program, they will have access to employment 
information for all UI-covcrcd workers 

Cons: - If UI administers the program, an alternative method of confirming 
eligibility would be necessary for non-UI covered workers (e.g., self-

employed, independent contractors, etc.) - for example, proof of receipt 
of wages during the time period. This would add cost to the proposal. 

- If UI administers the program, it may be simpler if the eligibility 
requirement is the same as for UI - work in roughly 20 of the preceding 

52 weeks. (Note, however, that states have discretion to have additional 
UI qualifying requirements.) 

Note: If data indicates that workers most likely to need paid leave have 
generally worked for less than one year, we should change the one-year 
requirement as appropriate. 

2. After receiving benefit: Workers could receive benefits regardless of whether 
they intend to retum to their job, or whether they in fact return. 

Pros: - Eligibility based on retum to employment or the workforce would 
require a penalty/recovery scheme for those who - for whatever reason 

-- fail to retum to work in a timely manner. 

- Commission data indicates that lower income workers, the ones most 
likely to need wage-replacement, are the least likely to retum to work 
following the birth or adoption of an infant. 

Cons: - Parents who voluntarily leave their jobs to care for newbom/adopted 
infants have presumably decided they are not financially dependent upon 
their wage, and therefore do not need a wage replacement benefit. (The 
lower any income requirement is set, the less this problem exists - fewer 
eligible parents will be financially able to quit their job.) 

Benefit duration and timing: Benefits would be available only for the first six weeks 
following birth/adoption. A worker with access to employer-paid leave who also 
wanted to participate in federal paid leave would have to use the federal benefit 
before using employer-paid leave, 

Pros: - Simpler to administer 
- Minimizes disincentives on employers who might otherwise provide 

benefits or more generous benefits. 
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Cons: - To the extent that an employer benefit plan limits post-pregnancy use of 

sick leave to a period immediately following birth, female workers with 
accumulated paid sick leave who give birth may not be able to use paid 
sick leave after six weeks. 

- May not cover time at home for newborn babies/mothers who have 
extended hospital stays. 

Administration/Implementation: The program would be administered, and the 
benefits paid, through the state UI system. State participation would not be 
mandatory. 

Pros: - State employment security agencies (SESAs) have experience in making 
payments as agents of the Federal govemment in the case of other 
programs, such as Trade Readjustment Allowances. In FY 98 there are 
about 40,000 TRA recipients collecting about $230M in benefits at an 
administrative cost of about $5 M per year, which would provide an order 
of magnitude in evaluating this proposal. 

- States are able to perform these functions under agreement with a Federal 
agency assuming suitable arrangements can be made to meet the cost of 
administering this separate payment system. 

Cons: - To the extent that SESAs are asked to make eligibility determinations that 
differ from those under the UI system, staff training and administrative 
costs would rise substantially. 

- Since the costs of the benefits would be coming from a fund other than 
the State trust fund (unless Federal law is amended), it may be expensive 
for the States to establish the alternative procedures necessary to make 
the payments. 

- States are currently underfunded for UI administration costs and would 
not be able to embark on a new program without some funding 
guarantees. 

Benefit amount: Simplest approach would be to set one benefit amount available to 
all eligible workers: $200 per week (based on UI average benefit of $190.19, which 
represents 35% of the average weekly wage). Alternatives could include having one 
or two benefit levels, keyed to income ranges. 
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POTENTIAL CHANGES FOR FMLA 

^JVDD PAID LEAVE COVERAGE FOR 6 WEEKS OF NEWBORN CARE 

Maximum number of women 3,378,000 with newborns in a given year (CPS) 
Assume that 1,834,000 will retum to work (LFPR of those with <1 year olds) 
Assume between 20-33% will be ineligible (tenure data) [will be checking lower bound with 

work experience data] 
Using bounds implies between 1,467,200 and 1,228,780 would make tenure cut and may want 

leave to take care of infant 
Without means testing implies cost of (at $200x6weeks=l 200 each mother) = $1,760,640,000 

and $1,474,536,000 (w/o administrative costs) 
How many of these women would meet an income eligibility cut? A 
Median income for families with children under 3 -$36,626. If this was the cut off than 14 of-^ Tv /P" 

—' U0? t 
potential above would not qualify so cost would be half-- so between $880 320 000 and 
$737,268,000. 
Add administrative costs of approximately $200,000 ($60m to change Ul base period and $ 140m ( () 
to add payment system to UI [no basis for this number]) and proposal costs out at $1B, ^ 

EXTEND COVERAGE FROM 50 TO 25 PERSON ESTABLISHMENTS 

EXTEND BENEFITS FROM 12 WEEKS TO 26 WEEKS 

4 

( j oc(co 




