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January 22, §998

The Honorable Alexis Herman
Secretary of Labor

U.S. Department of Labor

200 Constitution Ave., N.'W,
Washington, D.C. 20210

Re: . Vermont Authority to Enact Unemployment Compensation Legislation
Expanding Family Leave

Dear Se¢retary Herman:

" We are writing regarding Vermant's effort to cnact unemployment compensation

 legislation that would provide a mddest rosaswre of income support to families who are

temporarily separated from work under circumstances that qualify for coverage under the state's
family lgave law. Coasistent with your long-standing commitment to working families, we urge
you to anthorize Vermont to move forward with the proposed law (SB 143), which has been held
up due to objections lodged by Acting Assistant Secretary for Employment and Training,
Raymon{i Uhalde in respouse to the attached inquiry by Senator Leahy. As set forth below, the
employment compensation laws, enacted in 1935 to provide the states with maximum
to set cligibility standards, require the Department of Labor (DOL) to defer o

e attached legal memorandum prepared in suppott of the proposed Vermeont legislation

role of the states in setting eligibility and disqualification standards. As stated by
ite, the Executive Du-ector of the Commxm:e on Fconomic Secunty. which President

ent compensation laws. It reached the conclusion that the federal bill should contain
necessary standards . . . ." Edwin White, Iumumﬁmms:mm

»




1118798 17:57 CBPP > 4562223 NO.153 PBB3-019

11-16-98 81:18 NATIONAL EMPLOYMENT LAW PROJ. ID=2122853044 . P.83
_ll S ———— e o - - —— — Y - — A e . e -
!
;
|
The Honorable Alexis Herman -2- January 22, 1998
(University of Wisconsin Press; 1962), p. 125. This is the cssential starting point from which to

evaluateé whether the proposed Vermont law imterferes with the limited federal role in setting
eligibility and disqualification standards for unemployment benefits.

_ Ipn several threshold issues discussed in our legal memorandum, the Assistant Sccretary

: agrees the Vermont law, if enactad, would poy raise federal issues. First, Vermont is free to
determine that claimamts who leave work for reasons associated with family leave are exempt
from the state's "voluntary quit" disqualification. In response to our legal memorandum, Mr.
Uhalde wledges, "States are free to determine if any ineligibility arising from the voluntary
quit is applied beyond the week the quit occurred. Since SB 143 modifies the disqualification
provisian for weeks beyond the quit, this aspect raises no Federal issue.” (Uhalde letter to
Senator({Leahy, attachment entitled “Federal Issues Raised in Legal Memorandum.™)

Second, as Mr. Uhalde's letter states, there is “no Federal requiremnent that an
emplo;%x;nt relationship must be severed before Ul is paid." Therefore, as proposed by the
b

i Vermont bill, there is no dispute that an individual can be temporarly separated from her work

| for reashns deemed appropriate by the state, but not necessarily totally uncmployed. In fact,
there ar¢ many situations where individuals recover unemployrment benefits while still employed.
For ple, many workers receive short-termn compensation when their hours are reduced to
avoid layoff; workers recover partial unemployment benefits when they lose work with one
employer but remain employed with another employer part-time; workers in the public school
system who do not receive pay while taking mandatory recess vacations during the holidays have
i been held eligible (Donahye v, Dept._of Emplovment Security, 142 Vt. 351 (1982)); workers on
" unpaid §ick leave who maintain life insurance and hospitalization coverage have received

unemployment benefits (Pennsylvdpia Electric Company v Board of Review, 450 A. 2d 779 (Pa.
1982)); and the list goes on.

e only remaining issue on which we differ with the Assistant Secretary is whether
Vermont has the authority under federal law to determine that a claimant may be exempt from
the requ that she be “able and available” for work gt the timg she applies for
wnemployment benefits. The Assistant Secretary apparently does not dispute that the states have
the authprity to exempt claimants from the availability requirement in cases where the law
applies to circumnstances that arose immediately affer the claimant applied for benefits. Indeed,
many states have enacted such laws. For example, in cleven states, including Vermont,
claimanis who become ill or disabled after applying for unemployment benefits may continue to
receive %ﬁ:ir benefits although they are not available to work. The Vermont proposed law would

A A e maaR .o

simply go a small step further by applying the availability exemption to a lirnited class of
claimants at the time they apply for benefits, thus accommodating their separation from work due
to family leave.

e et a— .

Wnfortunately, Mr. Uhalde's letter takes issue with this approach, as follows: “To operate
an acceptable Ul program a State must, therefore, éstablish a geunine test to determineif an
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The Honorable Alexis Herman -3- January 22, 1998

individyal is unemployed due to lack of work. The able and available requirement is a
longstanding, accepted test for determining this.” This position, which suggests that federal law
prccmp*s a state from defining the scope of its availability requirement, is simply not supported
by a fair reading of the federal law. Most important, the federal statute does not on its face
require that claimants be "able and available” for work o recover unemployment benefits. The
Commiftee on Economic Security merely devised a model state unemployment compensation
bill whigh contained a "willingness-to-work test” -- an approach intended to provide the states
with "wide latitude" to determine the content of their state laws, See Report of the Committee on
Economlic Security in the Senate Hearings Record, dated January 22 to February 20, 1935
(“Senat¢ Committee Report™), p. 1314,

iven the conspicuous absence of express statutory authority for his position, Mr, Uhalde
tead on general language in the statute and legislative history for the proposition that

law. *

e Assistant Secretary erroncously relics on a statement in the Act's legislative history,
a section of the Report of the Committee on Economic Security to the Senate entitled

description of the model state law recommendations or “suggestions,” as the heading to this
section of the report states. It is not a description of a federally required constraint on state law.

oreover, there are munerous Statements in the legislative history that make ¢lear that the
swates in significant latitude in defining their state eligibility requirements. Most notably,
the Conjmittee’s report states: “The plan for imemployment compensation that we suggest
contemplates that the States shall have broad freedom to set up the type of unemployment
Tompensation they wish. We believe that all matters in which umiformity is not absolutely

P.684
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The Honorable Alexis Herman -4- January 22, 1998
essenﬁl should be left to the States to decide.” See Senate Committee Report, p. 1326.

Jf‘inally, and perhaps most important, there is no debate that the Vermont proposed law

still retdins aa “able and available” requirement. It simply makes adjustments to cover certain

specific|situations just as numerous other states have done, without interfering with federal law
by exempting those who become ill or disabled while receiving unemployment benefits. Thus,

even assuming grguendo that federal law could be interpreted to imposc an “availability”

requi nt on the states, Vermont’s proposed law falls well within any such federal mandate.

1 over the country, states are returning twust fund dollars to employers or cutting
benefits even as only one-third of the uinemployed receive Ul. Unlike this debilitating national
trend, the Vermont proposal would make a modest step toward spending state funds on state
residents who must leave work through no fault of their own - the primary purpose of
unemployment compensation. Indeed, as described in DOL's recent draft program letter entitled
“Equity|and Access — Unemployment Compensation Program”, including “compelling personal
reason as ‘good cause’ reflects the concept of family values as implemented by the Family [and
Medical] Leave Act.” Similarly, here, availability standards should be interpreted to promote the
goals of balancing wotk and family.

Vermont citizens, businesses, and state agencies can agree to spend their
unemployment funds on FMLA-covered workers, the least the Department of-Labor should do is
allow their desires to be carried out. We appreciate your consideration and loak forward to your

o ]

Donna Lenhoff

General Counsel

Women’s Legal Defense Fund
1875 Connecticut Avenue, N.W.

Washington, D,C, 20009

Maurice Emsellem
Staff Afttomey
National Employment Law Project

55 John Street, 7th Floor
New York, NY 10038

Montpelier, VT 05602
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Letter of Raymond Uhalde to the Honorable Patrick Leahy

Memorandum in Support of Vermont Bill Amending the Unemployment Compensation
Law to Cover Separation from Work Duc to Family and Medical Leave

5B 143

Senator Patrick Leahy
FHon. Jan Backus, Vermont Legislature
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U.8. Pspariment of Labor Assinant Secretary for
Emproyment and Training
Washington, D.C. 20210

AL i T B

The Heperable Patrick Leakhy
United| States Senate
Washingeen. D.C. 20510-4503

Dear Senatoer Leahy:

vour lstter to Cyanthia Metzler., farmer Acting Secretary of Labor,
ing the Department's cbjections to Vermont Semate Bill '
41 was 'gent to me because the Pmployvment and Training
tration has oversight responsibility for the Fedeval-State
ynment Insurance (UI) Program.

Xxnow, 8B 143 provides that o worker taking leave under

s family leavea law *chall ba deemed abla and available
k* £or UI puzpoees. Our Regional Office in Boston has
the Vermornt agency that SB 143 would conflict with

UI law pinoe a worker would be considered able and
available for work regardle=s of tha facts of the situation.
Although we appreciate your concerns regarding family leave and
t's potantial fund surplus. we belleve the Regionsl Office
en tha correct posivien. PFollewing are our reagons.

As condiriors for participation in the Federyal-State UI program,
Pedaral law reguires paymant. of UI through publiec employment
officds and limitas withdrawals from a State's unamployment fund
to payments of cask benefita to individuals wich resgpeot to theix
unemplloyment. 26 U.S.C. $§ 3304(a) (1) and (4), and 3306(h); 42
U.S.C. §5 503(a)(2) and (5). We have congistsatly interpreted
these [provisions as requiring that State UI laws contain tests to
assure that UT is paid enly to workers who lose thelr positions
whan dnployment slackens and who, while maintaining their
connedtion ta the labor tforce, camnnot find othar work.

That this was the intent behind these provisiona is aleaxly
demonstrated by the histery of the 1935 legislation creating the
Federal-State UI program., The creation of the UI progiam was
rec ended by the Committee on Economic Security'’'s Report te ths
Prasident which staced that, to gexve its purpozges, Ul "must be
paid gnly to workers inveluntarily unexploved. The employees
conmpensatad mist be both able and willing to work and must be
denied kenefits if they refuse to accapt othexr suitable
employment.” (Page 18 of Report.) According te the Senate
Committee report far the legiylation., the "essential idea in.
unemployment compensation is the creation of reserves during

07/23/97 08:42 TX/RX NO.6176 P.002 B
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periods of employment from which compensation is pai
e their positions when 1oy Leglen
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Bis added.) S. Rep. No. 62B, 74th Cong. lat Sess. 11
The report goest on to say that Ul differs from relief
ht payments are made As a matter of right., not on a peeads
but only while the worker ia iovoluntarily unesployed. "

ate an acceptable U program a State must, thersfere,
establish a gemuine teat to Jdetemmine if an indAividual is
1aved &ue to lack of wark. 7The abhle axd availabile
snt i3 a longstanding, accepted test for determining
Since 1937, issuancas by the Department and its
ssor agencies have advised that State laws must contain
available requirementg to conform with Pederal law.
S000.8 in Part V of the Epployment Securitv Manyal states
that States nmust assure that UI will be paid "only to individuals
f waanpleoyed and who are able to work and available for

he Varmon:t proposal, the availability of all workers on
leave is presumed without consideration of indivicdual
tances., AS a result, no real test of availability for

e work iz applied to a worker on family leave even though,
cases, a suitable jeb (thar ias, the job from which thae.

is on leave) is available feor that worker.

tter forwarded a legal memocrandum supporcving 58 143 which
eral points touching on Federal UI law. The enclosure
tn these points. Wete that Item 4 of the enclosure

e3 a narrow situation where workers on family leave may be
red available, and thus potentially eligiblae for DZI.

h the UL program %8 not., in mese casea, the apprepriate
for providing income replacement to individuals on family
other approaches exist. Vermont could establizh a
e program with benefit and afminiserativa coests fundad
from general revenues or a special payroll tax, If the
scablishes a payroll tax, it could pe accompanied by a
coxrespouding raeduction in employer UI contributions so that tha
pTOogY would inirciaily be cost neutral for emplovers. We nota
that ie approach is baing proposed in Vermont for othex
Purpeses. AS always, we. are willing to work with Verment to

accomplish the aims of 8B 143 in a mauner conmimstent with Federal .
law.

07/23/87 09:42 TX/RX NO.6176 P.003 |
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I hope| that I have been able to clarify the Department'= position -

with regard to &2 143. If you have any further Questions, please

feel fyee Lo contact Grace Kilbans, Diredtor, Unemploymentc

Insurapce Sexvice, Her telephons numbsr ip (202) 219-7831,

smcerwaly' W l
mm: J. B . :

o Aceing| Arsiatant Becretary

i BErclosura

; ' 07/23/97 09:42 TX/BX NO.6176 P.004 |
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PECERAL ISSUES RAISED TN LEGAL MEMORANDUM

ne of the bhasic Federal law tests of unemployment is
herher a worker i able and available for the wesk for
hich UI ig claimed. If = voluntary Quit occurs in 3 week
laimed, an availability issue 13 created because the quic
bggests the individual has taken hin/herself out of the

T market. States arxe free to determine if any
eligibility arising from the voluntary quit iz applied

nd the week the quit ococurred. Sineca B 143 modifien
e disqualification provision for weeks bevond the quit,
this aspect xalises no Pedsral issue.

nUukEua£s0 k3

e Department is developing a directive encouraging

eralization of volumtary quit provisions when good
ppraonal cause exists. Workers avajlable for work sghould
npt be penalized by reason of separation from work for grod
cause. :

illness occurs after separation £rom work, who had already
rpgistarad for work wath the Scate employment service, and
who were net offered {and theraefcre did not refuse) suitable
rk. Undexr theses provisions, workers damonstzrate
vailability by seeking work through the employment service
nd by Peing required to accept suitable work. Thus, these
tates apply an availgbility tasc. Under SB- 143, however,
railability ia presumed even though, by remaining on lesve
hep & iob is available, rhe individual may be unavailable
br work. T

24 lﬂ&EJﬂPﬂg

" There is ne Federal requirement that an amployment

regularly recelve UT due to reduced workweeks ard short-term

rEIacionship must be severed kafores Ur is paid. Woxrkers -
voff=s., However, the workars muse continue te be available

1

'-fbr work. The court casesz cited in the memorandunm recognize

the importsnee of availability requirements since tha courts
applied them in each case based upen each claimant's,
ipdividual circumstances.

07/23/97 09:42 TX/RX NO,6176 P.00%
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although this ig true, States must =stil]l have a gemuine test
cE availability. The Vermont proposal eliminates any test
£hr workers on family leave by substituting a conclusive
cga:uzory presumption of avallability ovan when facts

a natrate the individuzl is unavailable. No examination
the individual's circumstances is made.

ly afrer a genuine test of availability is applieqd

¥ a worker on family leave be determined eligibla.

r example, a worker on the nlght shift may be forced
take family leave because the employer iz unable to
cammodate the worker’'s raguast to work ths 4ay shife.
a worker remains avallable for day work. If this is
the case, no Fedexal iasue is raised concerning
a]vailability. :

s gmmiscion

e Commission's report did not discuss Faderal law
| requirements for the UI program, 2or aid it explicicly

: riecommand what provigions of State lLaw he amanded. We
sume that the Cormiszion recommendad States anact only
endiments consistent wicth Federal UX law.

noted above, when tha facts and circumstancea indicate a
worker on family leave is able and availablae, such worker
be aligible foyr UL. Alsoc am noted above, States may

dify thair veluntary quit provisions concerming family

lpave. .

vor TOTRL PRGE.GS »k
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February 26, 1997 )

Memorandom in Support of Vermont Bill Amending s
the Unemployment Compensation Law to - |
Cover Separation from Work Due to Family and Medical Leave ,

prepared by

AFL-CIO .
National Employment Law Project
Women’s Legal Defense Fund

Summary _ ' I

The Vermont Legislature has a bill pending ta provide unemployment compensation to
individugls who are on unpaid leave under circumstances that qualify for coverage under the state
family arjd medical leave law. 21 Vt. Stat. Ann. §§ 471-474. The main queston addressed by this
memo is whether the proposed legislation complies with the federal laws, specifically the Federal
Unemployment Tax Act (FUTA) and the Social Security Act (SSA), that regulate the shared ' :
federal-state unemployment compensatan system. 26 U.8.C. §§ 3304, 3306; 42 U.S.C. § 508. |

As denailed below, the propased law complies in all respects with federal uncmployment .
law given the substantial deference accorded the states in defining the relevant terms of '
disqualificutions and continuing eligibility necessary to implement the bill. In addition, the

Family and Medical Leave Act (29 U.S.C. §§ 2610 et s2q,) and the Employee Retirement Income

Security|Act (20 U.S.C. §§ 1001 et seq.) do not preempt the proposed legislation. Thus, consistent

with federal law and sound palicy considerations, we support the legislation as a model for states

IThe federal-state unemployment system, as enacted in 1985, left the states with the |
discretion to dictate the scope of their unemployment laws, The federal-state framework i

prim: i
was addpted after significant debate which led to the rejection of proposals for a national |
ent system. Thus, as certified by the U.S. Department of Labor, the states must

credit applied against an employer’s state unemployment taxes.
As described by the Executive Director of the Committee on Economic Security, which

liberations, the committes decided against federal dictation regarding the content of state
oyment compensation laws. It reached the conclusion that the federal bill should contain
ew necessary standards . . .." Edwin Witte, The Developmens of the Social Security Acy
(University of Wisconsin Press: 1962), p. 125. According to the federal Advisory Council on
Unemployment Compenasation, a federal role exists where “necessary to sccure basic national

AR e 2 T S P M e e T L e e e
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intereses.”] Advisory Council on Unemployment Compensation, Defining Federal and State Rales
i ce (January 1996), p. 26,

I} the end, rather than impose specific federal restrictions on state Jegislation on general
matters of eligibility, coverage and disqualifications, the Committee on Economic Security
decided tp draft suggested state legisladon which meets the minimum federal requirements .

Social Sepurity Board, Draft Bills for Stat nployment L.ompensatiq 3 1.k ed a)
Employer Reserve Account Types (Washington, D.C.: 1936). Most states, including Vermont, i,
adopted the suggested legislation of the Committee on Economie Security. This model, in fact,

formed the basis of the nation's unemployment laws, which continue ta evolve to meet the

changing needs of the workforee, :

Elementy of Feder. mplian e :
o the Ve nt Un 1 Com d i |

The proposed Vermont law, providing for unemployment benefits when workers are on I
leave for|family and medical needs, amends the state's unemployment law in two key areas; 1)

“voluntaty quit” is defined to limit the disqualification far claimants who leave work temporarily

for family and medical leave purposes; and 2) “able and available” for work is defined to exempt

claimants who are on family and medical leave from the work-search requirement. We address

each of these provisions in m to determine whether they comply with the requirements of the

federal mployment law.

ile the definitions scetion of the federal unemployment law defines numerous terms,
including "employer”, "wages" and "compensation”, canspicuounsly absent is any definition of the
phrase "Voluntary quit”. 26 U.S.C. §§ 3306 ctseq. In contrast, the suggested state laws drafied by i
the Committee on Economic Security include-a proposed definition of "valuntary quis’ which has ;
been indorporated into most state unemployment laws with variations in scope from state to state. '
The absence of language defining "voluntary quit” in the federal Jaw, contrasted with the presence

of the p} in the suggested state laws, convincingly demonstrates that this was an issue reserved
for the spates to decide.

Indeed, there are numerous examples of state laws that go further than the proposed
Vermoqt law (the Vermont bill continues to disqualify claimarits for "voluntarily" leaving their
jobs bug limits the duration of the disqualification when they leave work to take family or medical
leave). For example, over one-third of the states cover compelling individual circumstances
requiring an individual to leave her job, which are not limited to reasons directly connected with
the employment. Advisory Council on Unemployment Compensation, IInemplovment Insurance
i Inited Statcg: Benefits, Financing, Coverage (February 1995), pp. 116-112. These laws
cover claimants who leave their jobs for reasons related to compelling family circumstances.
Another 23 states, including Vermont, have enacted special provisions far employees who leave

s b A —— - - st K R L L T ——
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work due Ito zn illness or disability not necessarily connected with the individual's employment.

U.8. Dep
401.1.

of Labor, Comparison of State Unemployment Insurancs Laws (January 1996), Table

I

Afnong them, Maine, California, Washington, Iowa and linois have statutes that excuse
voluntary| separations from work under circumstances most similar to those warranting FMLA
protected|leave. For example, the Ilinois law states that the voluntary quit disqualification shall
not apply| to a claimant who left work voluntarily to care for the individual’s medical needs or the
health nekds of a spouse, child or parent. IlLSear § 601(B)(1) (exempting a claimant who leaves

work “be

Eause he is deemed physically unable to perform his work by a licensed and practicing

physician, or has left work upon the advice of a licensed and practicing physician that his
asgistanca is necessary for the purpose of caring for his spouse, child or parent who is in poor

physical
of hisem

2

Here toa
Economj

ealth, and such assistance will not allow him to perform the usual and customary dudes
ployment, and he has notified the employing unit of the reasons for his absence.”)

Iga . : i irg wi w.

The states also have cansiderable latitude to sat “able and 'ava.ilable” for work standards

, there is no federal statutary law on the subjecz, which contrasts with thz Committes on

requirery
federal-s

' propose:
or disab
U

¢ Security’s suggested state law. Thus, the proposed exemption from the work-scarch
ent for claimants who are on unpaid family and medical leave complies with the shared
te framework of the unemployment compensation system. g

any states exempt workers in similer situations wo those that would be covered by the
Vermont law. Most on point, Vermont and 10 other states exempt workers who are ill
from their work-search requirements. U.S. Dept. of Labor, Comparison of State

hyment Insurance Laws (January 1996), Table 401.1. The current Vermont law, which

would b extended under the proposed bill to apply to family and medical leave, provides that
“no claignant shall be considered incligible in any week of unemployment for failure to comply

with the|provisions of this paragraph if such failure is due to an illness or disability which occurs
after he has registered for work . .. .” 21 Vi StatAnn, § 1343(a)X3).

11.S. Depayuuent of Labor

Cuidane retin e W

In reaching the canclusion that Vermont’s unemplomcnt"hw may cover claimants on

unpaid family and medical leave consistent with federal law, we are not unmindful of 2 1970
statement of the U.S. Department of Labor (DOL) interpreting the federal law to require

payme

aof unemployment benefits “only to individuals who arc unemployed and who are able

work arld available to work . . . .* Emplovment Security Magual, Part 5000(B) (August 31, 1870).
DOL’s {nterpretation is based on the pravision of FUTA defining “compensation*” as “cash
benefitz|payable to individuzls with respect to their unemployment.” 26 U.5.C, § 3306(h). From
this language, combined with the requirement that funds withdrawn from the federal trust fund

NO.153 PO14-813
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“shall be wsed solely for the payment of unemployment compensation,” DOL reads into the law a
t that the claimant be “wnemployed” and “able and available" for work.

Tb the extent that the 1970 subregulatory manual is still DOL’s sanding policy, it only
t states are expected 1o maintzin these general requirernents in their state law.
¢ DOL manual did not attempt to define for the states the terms “uneraployed” or “able
and available” for work. The states have broad latitude to define “able and available” for work,
as descriied above. Whether an individual is sufficiently “unemployed” is also a matter for state
law to defide. As with the other general standards of eligibility and disqualification described
term “unemployed” is not deflned in federal law and was left for inclusion by the

on Economic Security in the suggested staie laws. '

rtainly, federal law allows claimants to be considered “uncmployed™ and recover
benefits while on unpaid leave, as proposed in the Vermont law, Indeed, there are many
circumstances where warkers are entitled to unemployment benefits while maintaining an
ongoing pelationship with their employer. For example, nearly all states (including Vermont)
operate g “partial” unemployment benefits program, meaning that benefits are paid to workers.
who are jtill employed but whose hours have been reduced below full ime. U.S. Dept. of Labor,

son of State Unemployment Insurance Laws (January, 1996), ‘Table 306. The same is
true of “$hort-time compensation” or “work-sharing” programs that have been adopted by 17
states (inpluding Vermant), where unemployment benefits are paid to current workers whose
hours wdre reduced in order to avoid layoffs. Id. av p. 3-17.

The case law also highlights that the states are free to detenmine whether-and to what
extent the employer-employec relationship must be severed for the worker to be considered
unempldyed. In Donahue v Dept. of Employment Security . 142 Vi, 351, 353 (1982) , the

Vermonf Supreme Court held that “nowherc docs the statute require that an individual be wholly
una ed to any employer” to be considered “unemployed”. As a result, the Court awarded
benefits {o a group af hourly paid, nonprofessional schaol employees during the thres-weeks of
Christrahs, mid-wintar and spring vacations observed by the Vermont public schools. During that
time, thé claimants did not perform any work and did not receive any pay. However, as the
Court npted, the “claimant’s relationship with his or her employer had not been severed by these
regularly scheduled vacation period recesses.” |

: Pennsylvania Eleetric Company v. Board of Revicw, 430 A-2d 778 (Pa. Cmwlth. 1982),
the count specifically addressed whether a claimant was “unemployed” while on unpaid leave.
The clajimant was properly awarded benefits, the court found, when she placed on unpaid sick
leave afier becoming pregnant and presenting medical certification that her job threatened her
and her|child’s safety. While separated from the work and without pay, she continued her life
insuran¢e and hospitalization coverage. She was entitled to reeeive holiday pay, when applicable,
and to fieturn to work when released by her physician. The court found that to be “unemployed”
it was sufficient that "the clajmant has not performed any services, nor has she received any

renumepation.” Id. at 782. Sge also Terterman v. Appeal Board, 1988 Del.Super. LEXIS 3
(1987) ('the fact that the employer<mployee relationship was not completely severed does not

e Feiemwy wimEm sra . A 0
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disqualify |the claimant from benefits as the statute does not require such severance.”)

queed, as described in Dopahue, supra, existing Vermont law defining “unemployed”
simply requires that the claimant not be carning wages and not be performing services, which
encomp the right to coverage while on unpaid leave. 21 Vi Stat Ann. §§ 1301(9XA), (B) (the
claimant {'performs no services and with respect to which no wages arc carned.”). As
recommepded by the Advisory Council on Unemployment Compensation, there is a strang
fadera) inferest which should be promoted by DOL to encoursge state laws that expand access to
unemployment benefits where workers leave their jobs for “legitimate family reagons™, Aqvisory
Council ¢n Unemployment Compensation, Defini ] les i empl

surancé (1996), pp. 12-18. Thus, the proposed Vermont law, and its definition of
“unemplbyed” which encompasses unpaid leave, are consistent not only with federal law but also
with the policies that the ACUC has identified as necessary for increased national support on the
part of the DOL.

No FMLA & ERISA io

Finally, the Vermont bill, as proposed, is not preempted either by the FMLA or ERISA.
FMLA clearly states that it does not preempt any provision of state law that is more beneficial to
the covetted employees. 29 U.S.C. § 2651. States therefore may provide more heneficial family
and medical leave protections, but not less than what is required by FMLA. For.example,
Vermont's state law applies to employers with art least 10 employees compared with the FMLA,
which cdvers only emplayers with at least 50 employees. With respect o ERISA, the statute
specifically exempts state uncmployment compensation from its broad preemption provision. 25
U.S.C. § 1003(b)(8).

Policy Considerations
In Supp Ert of the Vermont Bill

The proposed bill is also supported by sound policy considerations. According to the :
bipartisdn Commission on Family and Medical Leave, which was established by Congress to i
study the impact of the FMLA, the major reason why employees in FMLA-covered businesses do

not tike[FMLA leave is that they cannot afford to do se. In order to make it possible for workers

to take necded leave, the Commission on Family and Medical Leave recommended that sericus

consideration be given to the development of e uniform system of wage replacement  Specifically,

the Commission sugpested that states extend unemployment compensation qualifications to

emplaydes on family and medical leave, Commission on Family and Medical Leave, A Workgble

B Renor aneress on Family and M edical Leave Policies (1996), P- 199-199. Thﬁ

Camegic Corporation made similar suggestions to finance family and medical leave. Carnegie

Corporation, Starting Pointy, Meeting the Needs of Qur Youngest Children (1994), p. 47.

The bill is also a response to the well-recognized need for state unemployment
comperisation programs w adapt to changes in the labor market, particularly the expanding role
of women in the workforce. As indicated above, the Advisory Council on Unemployment

e —— o S ST = — sy
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Compensgtion recommended strongly that the unemployment compazsunon system expand '

access to employees, mastly women, who lose their jobs due to compelling “individual™

a ces, mclud.mg fagmnily msponsib'hum. Ad\nsory Counul an Unemploymcn:
U Ins

(1955 Romiaeniasor 3l b 18; Defining Federal and St Roles jn Unemployment,
Igsurance (1996), Recommendation 8, p. 1218,

Extending unempioyment compensation to workers on unpaid leave also allows them w .
return © L‘n ork rather than forcing them 1o search for new jobs. This promotes stability in

employmt

t and strengthens the national economy, which are key policy ohjectives of the
ent system. Sez Advisory Council on Unemployment Compensation, Defining

- tate Roles in Unemploymen ance, p. 27. The propased Vermont law
eﬁ'ecuvd creates Jess uncmployment by allawmg workers to keep their jobs while on leave and

rdingly, consistent with federal law and sound policy cons:dcrauons, we strongly
support the praposed Vermont legislation as a model for states to better address the current needs
of workigg men and women to balance the demands of work and family,

e e e
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Stats Ul Laws:

November 6, 1998

Stats Ul Laws
Exempting Workers on Recall from Work Ssarch

Arkansas
Ark. Stat. Ann §11-10-607 (1997)

Employse on shari-term fayoff, expecting recall to a full-time job wiin 8 weeks
is not required to register for work or 10 seek other work.

An insured worker shall be eligible to receive benefits...

(3)(E) An individual on shart-term layoff who expects to be recalled by his
employer to a fuil-time job and whase employer intends to recall the individual
to a fult-time job within eight (8) weeks after tha initial date of his layoff shall
not be required during the layoft to register for work at an Arkansas
Employment Security Dapartment office or to sesk cther work.

Michigan
Mich. Camp. Laws § 421.28 (1978) (Mich. Stat. Ann. § 17.530 (1998))

Employee on shert term layoff, expecting recall w/in 46 days is not required
to register for work and be avallable if employer notifies eommission in writing
that Employer will taks back Employee within 45 days.

(a) ...The requirements that tha individual report at an employment office,
... register for work, ...be availeble to psrform suitable full-time work, and
...seek work may be waived by ths commission if the Individual is laid off and
the emplayer who laid the individual off notified the commission in writing or
by computerized data exchange that the layoff is temporary and that the work
is expected to be available for the individual within a declared number of
days, not to excead 45 calendar days...

...if Individual is nol recalled within the specified period, the waiver shall
caase 10 be operative with respect to that layoff...

..requirement that the individual shall sesk work may be waived by the
commission where it finds that suitable work is unavailable both in the locality
where the individual resides and in those lecalities in which ths individual has
eamed base period cradit weeks...

18
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Federal Support for State Paid Parental Leave Initiatives

The Family Medical Leave Act, signed into law by President Clinton on February 5,
1993, signaled our nation’s recognition that American workers face enormous obstacles
in their struggle to balance work and family, and that the federal govemment can, and
should, play a role in helping to achieve that balance. The FMLA enables millions of
working Americans to care for a child after birth or adoption, by providing up to 12
weeks a year of unpaid, job-protected leave. But many of those workers are unable to
take the full amount of time they need and are entitled to, because they simply cannot
afford to go that long without a paycheck. Other workers who are not protected by
FMLA but have access to unpaid leave can face the same dilemma.

Several state governments are exploring strategies to provide wage replacement for
parents who have access to and want to take leave to care for a newbom or newly
adopted infant but cannot afford to do so. The Administration could assist states in this
effort, and encourage more states to consider their own paid leave initiatives, through a
federally funded grant program. The funds could be used by states to support research
and development activities; to subsidize benefits in a pilot or demonstration program; to
underwrite the administrative and implementation costs of starting up a state-funded
benefit program; and to evaluate the success of state initiatives.

Supporting these initiatives would not only benefit the working citizens of the individual
states, but would also allow us to explore, through the “laboratory of the states,” which
approaches to paid parental leave work best and which approaches provide the most
promising models for a nation-wide paid leave plan.

First, a caveat: any proposal to encourage paid leave should be considered in the
context of proposals to raise the minimum wage and to expand FMLA (by lowering the
coverage threshold to 25 and/or giving covered employees 24 hours/year for routine
medical care for children/elderly parent or to attend school conferences). Also, we
should be aware of, and avoid, the possibility that any policy decisions or funding
decisions could create negative incentives for employers who currently, or might
otherwise, provide paid leave for their employees.

{. tates are Doing: latives States Have | emented or are Considering:

Several states have taken or are considering taking steps to address the problem,
sither as employers themselves or as a state-wide policy. In almost all cases, these
efforts are just beginning and could be encouraged and energized by federal support.
These state efforts can be broadly categorized into four groups: state-as-employer;
direct benefit; insurance model; and research:

We are still awaiting more information on current state efforts in this area.

1
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Nevertheless, most states have not pursued paid leave proposals. We have not
determined why there has been only modest interest in this area. Therefore, it is
unclear if these praposals would be sufficiently interesting to states ta pursue.

State as emplovyer:

We have identified only one state that provides paid parental leave to its own
employees. In Ohlo, state employees can receive up to four weeks of paid parental
leave at 70% of base salary.

Direct benefit:

One state currently provides some paid parental leave to low-income workers. Under
Minnesota’s At-Home Infant Care Program, working, low income parents not on
welfare can receive up to 75% of the state child care subsidy as wage replacement.

Insurance model:

Several states are exploring whether to use existing state insurance programs as a
means to provide working parents with paid leave. Currently, coverage varies among
states.

California, New York and New Jersey all have looked into expanding their Temporary
Disability Insurance (TDI) programs to cover parental leave. TDI plans provide paid
leave to employees who must take leave due to a non-work reiated illness or injury':

California: Considered a plan to allow FMLA leave takers to qualify for TDI but
tabled it pending additional research.

New Jersey: New Jersey's TDI currently provides women with a pregnancy-related
disability benefit up to $364 weekly (or 2/3 of their eamings) typically for 6 weeks
following a normal delivery. A bill was introduced in 1997 to extend TDI coverage
for parental leave (birth or adoption) and for leave to care for seriously |I| spouse,
child or parent. ("Paid Family Leave Act.")

New York has also considered a bill that would allow the use of workers’
compensation disability benefits to cover FMLA leave.

Two states, Vermont and Massachusetts, have looked at using the Unemployment
Insurance system to provide paid parental leave:

Massachusetts is exploring using both Ul and TDI for family leave. Two bills are to
be introduced in early December 1998. The first would provide unemployment

! Work-related illnesses are typically covered by state workers’ compensation programs.
2
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|
benefits for employees who must leave work for family or medical reasons (whether
or not covered by FMLA or the state FML law), using monies in the unemployment
solvency fund. The second would establish a TDI system in Massachusetts, which
will include eligibility for up to 16 weeks of parental leave for the birth, adoption,
foster care or placement of a child, and will provide partial wage replacement during
the leave period. A Family and Employment Trust Fund would be established to pay
the benefit, funded by employer contributions.

Vermont: Proposed legislation would have extended Ul benefits to workers taking
leave covered by the state family and medical leave law.

In addition, many employees have access to short-term or long-term disability
insurance through their employers.

NB: In response to Vermont's request for an opinion on their proposed legislation, the
Department of Labor has taken the position that use of Ul trust fund monies for this
purpose would violate the requirement under the Federal-State Ul program that
recipients must be involuntarily unemployed, and able and willing to work.

Research:

Maryland: A bill was introduced (when?) to set up a task force to, study paid leave.
(status/outcome?)
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Il._How the Federal Government Can Help: Federal Grants to Support/Assist
State Initiatives/Demonstration Projects

Purpose and deslign of the grant program:

The Administration could propose a federal grant program that would assist states in
developing or implementing paid leave initiatives or demonstrations by making federal
funds available to state grantees for the following purposes:

" To subsidize part or all of the benefit;

" To cover some or all administrative costs of developing and implementing a paid

leave program;

* To conduct research and to develop paid leave proposals;

* To evaluate impacts of programs.

States would be invited to submit proposals, and grants would be awarded
competitively, with the size and number of awards dependent upon the amount of
funding available. (See below for cost discussion.)

If the Administration decides to pursue this proposal, it would be necessary to consider
exactly how we wish the program to work, what goals we want to achieve, and how to
design an appropriate grant program. Among the issues/options to consider in
designing a grant program would be:
-Identify specific policy goals to be served in addition to increasing workers’
ability to take new parent leave, if any.
-Whether to make all the grants competitive, or to make a portion of the funding
available to any state that applied, for example, for research activities.
-Decide how general or specific the grant criteria should be: should we make
funding available to any project proposal that seems promising, and if so, how
will we determine which proposals to select; or to develop specific grant criteria—
for example:
- size of population to be served
- issues to be researched
- participation of third parties (such as universities) to assist in evaluation
-activities
- length or amount of benefit
-Whether to subsidize benefit amounts, for what groups, and in what amounts,
for example:
- subsidize 50%7 25%7? 10%? Or a fixed dollar amount.
- only for recipients under a certain income level?
- only for recipients with a certain workforce attachment?
-How do we evaluate the success and/or consequences of various approaches
to providing parental leave, and if so, by what criteria? For example:
- at what benefit level/benefit duration are workers are various incomes
more likely to take leave?
- what impact does paid leave have on new parents’ return to the

4
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workforce? _
- what impact does paid leave have on employer incentives to provide
paid leave? unpaid leave (if not FMLA-covered)?
-Would we award grants to state proposals to develop paid leave plans for their
own employees?
-Could substate govemmental units also apply for grants, and if so, could they
apply in their capacity as employers?
-What is the appropriate agency to administer the grant program.

Authority and appropriations:

In addition to new funds for the grants, we would need to have legislative authority for
the grant program. It is possible that legislative authority for current DOL programs
could be used for awarding grants to certain kinds of proposals. For example, Section
513 of ERISA (29 U.S.C, 1143) gives fairly broad authority to do research, surveys, and
studies either by contract or grants related to employee benefit plans. Under this
section we might be able to fund a state proposal to use, or explore using, employee
benefit plans to provide paid parental leave. We may also be able to find limited
authority under JTPA or other ETA programs.

Existing authority is likely to be quite limited, however, and new legislation would likely
be necessary to authorize a more flexible and complete grant program.
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lll. Cost Estimates: Costs, Pros And Cons Of Grant Proposals
All figures are estimates based upon similar experiences. Actual costs may vary

greatly. If any option is chosen for further consideration, more refined cost estimates
must be developed. ‘

1. Support research and development activities

OPTION : fund academic, white paper type research focussing on existing paid leave
plans: why they work; why there aren't mors; impact on other benefits; etc. Could
include a conference where papers are presented.

Costs: cost per review-type paper estimated at $50,000. Additional funds would
be necessary for an optional conference.

Pros: very helpful in laying groundwork for widespread provision of paid leave,
e.g., there are a number of questions (such as those mentioned above) that should be
answered before proposing any widely applicable, costly paid leave program; option
works well with Rep. Woolsey's plans

Cons: not newsworthy until findings are made (and then only if at a high profile
conference), but could be done in conjunction with #2 and #3 and/or Woolssy’s plan

OPTION II: fund state paid leave commission(s)’ inclﬁding survey and review of existing
paid leave plans (private or state-funded)

Costs: minimum funding for a single state commission including administration,
travel and survey/review, assuming meets 6 times in one year: travel $50,000;
administration (2 staff persons) $125,000; survey/review paper (1) $50,000. This
assumes no payment to commissioners other than per diem and travel cost
reimbursements. For a paid executive director assume an additional $125,000 for
salary and benefits.

Pros: more newsworthy than option | if can provide sufficient money and chose
high profile state(s); could be done in combination with option | to provide solid
foundation (politically and factually) for implementing federally or state-funded paid
leave programs or expansion of privately funded plans.

Cons: only slightly more newsworthy than option | (and only when findings are
released). Research at this price will be relatively superficial, lacking new survey data.

OPTION III: update FMLA Commission national survey work with emphasis on
collecting paid parental leave data

Costs: previous work included both an employee and an employer survey.

6
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Either part or both could be updated. Minimum cost of employee survey is $500,000.
Both surveys previously cost $1,200,000.

Pros: data would allow us to assess for the need for new programs and target
programs to people who most need the help, revised surveys would also provide
(currently unavailable) data needed to “cost-out” these program:; as a side benefit would
provide WH with much longed for data on FMLA

Cons: costly compared to previous two options; time consuming (probably 9
month) before results are available,

2. Subsidize benefits and administrative costs in a pilot or demonstration project

OPTION: state or employer funded paid parental leave (modeled after $200 a week
federally paid leave proposal)

Costs: For all states assume $113m for start up costs based upon using Ul
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly
operating costs for approximately $162m - $193m ($3m to $4m per state); benefit costs
assuming $200 standard weekly per person benefit varies from $425m to $1.8b ($9m-
$38m per state) assuming between 4 and 12 weeks of paid leave to women with
infants. Cost per state total for first year $14m- $42m:

Can therefore fund at:
$50m 1-3.5 states
$100m 2-7 states
$250m 6-18 states
$500m 12-36 states

Pros: provides some real benefits to real people in need; more cost effective
way to test concept of paid leave; experience could help with passage of federal
legislation or lead to more states and private employers providing paid leave

Cons: possible legal and political obstacles to the federal government providing
benefits to a small set of persons through a grant mechanism; may be difficult to specify
who is or isn't eligible for benefits (e.g., under a grant, can work force attachment
requirements, income thresholds, etc. be specified?); may be difficult to find acceptable
benefit delivery system that can process claims quickly. (could not mandate services in
Ul system or in workers’ compensation system.); paid leave benefits (vs. just using
federal funds to cover administration) does not lend itself well for a one-time
intervention. would states be willing to pay for funding program (i.e. benefit) costs in the
out years? state provided benefits may discourage employers from providing similar
benefits.

3. Underwrite adminisirative/implementation costs of starting up a state-funded program
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OPTION I: TDI expansion (to add expanded Parental jeave) in the five jurisdictions that
currently have paid leave

Costs: Fund the administrative changes; less than $10,000,000

Pros: expands benefit coverage when new paid leave programs are started,
making a real difference for workers; may have fewer political/legal obstacles as well as
less costly than directly funding benefits

Cons: paying for administrative costs may not be sufficient incentive for states to
expand TDI; would probably require state legistative changes to include parental leave
for men and for adoptions; may require higher premiums for employers and employees;
not only not as newsworthy as paying for benefits but may not be newsworthy if seen as
only a small change in benefits

OPTION lI; TDI startup in non-TDI states

Cost: For all states assume $113m for start up costs based upon using Ul
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly
operating costs for approximately $162m - $193m ($3m to $4m per state); future years
administrative costs would come from the insurance premiums.

Can therefore fund at:
$50m 9-10 states
$100m 17-20 states
$250m all states

Pros: expands coverage to more states; minimal federal cost; provides new real
benefits when paid leave programs are started; state TDI programs are
employes/employer tax based and could be funded by states on a continuing basis not
just for the period of the grant. this may have fewer political/legal obstacles and longer
term impact than directly funding benefits; provides benefits in addition to parental
leave benefits (such as iliness or injury).

Cons:. federally only paying for administration not as newsworthy as providing
benefits; may not be sufficient incentive to states to start a TDI program - we have no
indication of how many, if any states, would be interested; may need competitive grant
process which would be difficult to set up given the varying costs that come with varying
state sizes; could not mandate delivery of services through Ul system or through
workers’ compensation system.;

OPTION III: state or employer funded paid parental leave (modeled after $200 a week
federally paid leave program)

Costs: For all states assume $113m for start up costs based upon using Ul
system (ranging from $250,000 to $2,500,000 per state). For all states assume yearly

8
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operating costs for approximately $162m - $193m ($3m to $4m per state); future years
administrative costs would come from the insurance premiums.
Can therefore fund at:
$50m 9-10 states
$100m 17-20 states
$250m all states

Pros: provides real benefits when new paid leave programs are started; may
have fewer political/legal obstacles than #2; less costly than #2

Cons: may still have some of the politicallegal obstacles (mentioned earlier)
when singling out a few employers/states; not as newsworthy as providing benefits;
need to identify source of benefit funds; not likely to be sufficient incentive to states or
employers to implement new paid leave plans which require large continuing benefit
costs; could not mandate delivery of services through Ul system or through workers’
compensation system; might discourage private sector provision of paid leave benefits
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Paid Parental Leave: the Federal Government as a Model Employer

Set forth below are estimates of what it would cost the federal govemment as an
employer to implement a paid leave plan for parents of newly bom or adopted infants,
similar to the broader proposal we have been discussing: a paid leave benefit of $200
available for parents of newly bomn or adopted infants. The Office of Personnel
Management (OPM) calculated the cost of making the benefit available for either six
weeks or twelve weeks, for a program with an income cap and a workforce attachment
requirement.

To begin the calculations, you need to know how many federal employees are liksly to
need to take the leave, that is, how many federal employees have newly bormn or
adopted infants, and what portion of those take leave. However, OPM tracks only the
types of leave taken by federal employees (i.e., annual or sick leave or leave without
pay). OPM has no data on the reasons federal employees take leave, nor do they have
data on the rate at which federal employees take FMLA leave.

In 1997, approximately 2.8% of the employed femmale U.S. workforce had children under
the age of 1 year. (CPS, 1997) Using that as a very rough proxy, we asked OPM to

assume that at any given time 2.8% of the workforce (male and female) will have a
newly born or adopted infant.

COST ESTIMATES:

The following are the costs of allowing full-time, permanent, executive branch
employess to receive a $200 per week benefit to take leave to care for a newly bomn or
adopted infant, first with an income cap, and then with both an income cap and a
workforce attachment requirement:

income Ellqibility Cap, No Workforce Attachment

COST ESTIMATE A: Full-time, permanent, executive branch employees at GS 9 or
below: 563,390 employees.

Cost Estimate A-1: 563,390 x .028x$200 x 6 weeks = $ 18,929,904 -
Cost Estimate A-2; 563,390 x .028 x $ 200 x 12 weeks = $ 37,859,808

COST ESTIMATE B: Full-time, permanent, executive branch employees eaming $ 36,
626 or less: 606,804 employees.

Cost Estimate B-1: 606,804 x .028 x 200 x 6 weeks = $ 20,388,614

Cost Estimate B-2: 606,804 x .028 x 200 x 12 weeks = $40,777,228

10
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Income Eliglbility Cap, With 52 Week Workforce Attachment

COST ESTIMATE C: Full-time, permanent, executive branch employees at GS 9 or
below: 563,390 employses.

Cost Estimate C-1: 543,745 x .028 x $ 200 x6 weeks = § 18,269,832
Cost Estimate C-2; 543,745 x.028 x $ 200 x 12 weeks = $ 36,539,664

COST ESTIMATE D: Full-time, permanent, executive branch employees eaming $ 36,
626 or less: 606,804 employees.

Cost Estimate D-1: 585,471 x .028 x 200 x 6 weeks = $ 19,671,825
Cost Estimate D-2; 585,471 x.028 x 200 x 12 weeks = $ 39,343,650

Please note that, in addition to the cost implications, any serious consideration of such
a proposal would require an analysis of non-cost issues, such as: how the federal
workforce would react to providing such benefits only for leave related to new born or
adopted children, and the impact on the private workforce of the federal government
providing such benefits.

' Another option would be to create a national paid leave commission.

11
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PAID PARENTAL LEAVE OPTIONS

Commission/Working Group

(1) Create a Paid Parental Leave Commission to conduct research necessary to assess
existing paid leave proposals and develop additional options if appropriate.

(2) Task the ERISA Advisory Council to study utilization of benefit practices -- e.g.
disability insurance plans, savings plans and/or cafeteria plans -- to provide wage
replacement without jeopardizing retirement savings.

Research and Development Fund to support States to develop innovative paid parental
leave policies. Approaches that States could adopt include:

(1) Expansion of State Temporary Disability Insurance (TDI) programs as models for
paid leave. TDI programs currently exist in 5 States (CA, HI, NJ. NY, RI) and
Puerto Rico; these programs provide partial wage replacement for workers out of
the workforce due to pregnancy complications. One or two States are looking at
building on this benefit.

(2) Creation of State wage replacement system for new parents, administered by U.IL.
systems but funded from general revenue or new payroll tax.

3) Use of State unemployment compensation programs to provide partial wage
replacement for parental leave-takers. Vermont has been unsuccessful in gaining
DOL authority to pursue this approach.

Federally-Funded, State Administered Paid Parental L.eave Proposal. Eligibility criteria

would include:

Income Eligibility. Tied to income (below median income) to assist the families that are
most likely to face a financial barrier to leave-taking. Non-FMLA covered workers
(likely benefit recipients) would be eligible.

Workforce Attachment. Eligible new parents must be authorized to work in the U.S. and
have been in the workforce -- full or part time -- for 1 year prior to birth or adoption.
Linking eligibility to the workplace reinforces the purpose of the plan as a wage
replacement plan, and one-year requirement demonstrates pre-pregnancy workforce
participation. Workers could receive the benefit regardless of whether they intend to
return to their job, or whether they in fact return.

Benefit Duration, Timing, and Amount. Benefit would be available for a set time only
immediately following birth or adoption. A worker with access to employer-paid leave
who wanted to participate in federal paid leave would have to use the federal benefit



before using employer-paid leave in order to minimize disincentives on employers who
might otherwise provide benefits. The simplest benefit amount approach would be to set
one amount available to all eligible workers ($200 per week represents close to the U 1.

average benefit).

4 weeks leave

6 weeks leave

8 weeks leave

ROUGH COST
ESTIMATE of
$200/week wage
replacement for
workers below median
income, assuming full
take-up

$425 million

$637 million

$850 million

** Cost does not include ¢. $300 million annual U.I. start-up and administrative costs and
includes no matching requirement
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Paid Leave Qptions

A working group developed the following options in for Kitty Higgins in March 1998,
and recommended that the Department explore the first three options:

1. Support state funding for R&D projects to develop innovative paid leave policies.

2. Paid Parental Leave Commission to conduct research necessary to assess existing paid
leave proposals and develop additional options if appropriate.

Convene White House “best practices™ conference to highlight existing paid leave
strategies.

3. Ask ERISA Advisory Council working group to study utilization of benefits practices
—~ for example, disability insurance plans, savings plans and/or cafeteria plans - to .
provide wage replacement without jeopardizing retirement savings.

4. Use state unemployment compensation programs to provide partial wage replacement
to parental leave-takers. (“Vermont proposal”.)

5. Create state wage replacement system for new parents, administered by Ul systems
but funded from general revenue or new payroll tax.

6. Encourage expansion o f state Temporary Disability Insurance (TDI) programs as
models for paid leave. (Currently used by S states — CA, HI, NJ, NY, RI - and PR.).
Fund state demonstration project.

7. Create federal wage replacement system for “new parent” leave, funded from federal
general revenue. (This is the idea being explored by the DPC.)

8. Work with Treasury to develop tax code changes to assist working parents who take

- leave to care for children.

9. Fed ot as Moded employev

50, 100 250,500

17:25
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Impact of Tving Paid I eave Eligibility to UI Eligibility Requirements

o Ul Eligibility. Ul eligibility requirements vary from state to state, but in general the
applhicant must have a minimum amount of earnings (which also varies from state to
state) in the first four of the previous five quarters (the base period), and have
earnings of a specific amount in one of those quarters (the high quarter).

So, for example, in AZ an applicant would have to have earned $1000 in the high
quarter and $1500 in the base period. Since s/he already has $1000 from the high
quarter, s’he actually needs only another $500 from the remaining quarters in the base
period. Depending on State law, that $500 must come from one quarter or could be
distributed among the three remaining quarters. (Thus, the applicant must have
worked in the base period, but could have had eamings - that is, worked — in only
two quarters.) -

e Weak workforce attachment. Thus under UI workers need only a very minimal
connection to the workforce to qualify for benefits ~ and the same would be true for
paid leave benefits if we track the Ul eligibility requirements. This is inconsistent
with the concept that the paid leave proposal is intended to be a wage replacement
benefit for workers with a demonstrated connection to the workforce.

o Expanded eligibility pool. Using UI eligibility to determine paid leave eligibility,
instead of requiring a 52-week workforce attachment, would increase the number of
eligible applicants as compared to the current proposal, thus raising the cost of the
program.

o Certain workers excluded. If we track Ul eligibility exactly, then workers currently
outside the Ul system would also be excluded from receiving a paid leave benefit:
for example, self-employed workers, independent contractors, farm workers.
(Adjusting eligibility to include non-UI covered worker would greatly increase
administrative costs.)

e Administrative Cost. Note that even if we track UI eligibility requirements there will
still be a very significant administrative cost involved in asking UI to implement a
paid leave program. Given that the cost would likely vary by state, the estimates
given are almost certainly too low.

TTAl P.AR
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‘MLA PAID LEAVE OPTION: COST ESTIMATES (1) (2) (3)
all take 4 wks all take 6 wks all take 8 wks | all take 12 wks

§ lo. of women w/ youngest child < 1 year old (1997 CPS) - 3,170,600 3,170,000 3,170,000 3,170,000

:gt. of the no. of these women In the labor force* 1,835,430 1,835,430 1,835,430 1,835,430

(57.9% LFPR of all women w/youngest child less 1 year old)

Vorkiorce attachment requirement **

a. 35% ineligible 1,193,030 1,193,030 1,193,030 1,193,030

b. 10% ineligible 1,661,887 1,651,887 1,651,887 1,651,887

\ssume 11 percent would not take time off ***

a. 35% ineligible 1,081,796 1,061,796 1,061,796 1,061,796

b. 10% Ineliblble 1,470,179 1,470,179 1,470,179 1,470,179
Tnacome requirement: Cost = $200 x (# 9 weeks) x 1/2 (# of persons takirlg leave)

Est. cost of serving families below the median****

a. 35% ineligible $424,718,502| $637,077,753| $849,437,004| $1,274,155,506 |

b. 10% ineligible $588,071,772| $882,107,658| $1,176,143,544 | $1,764,215,316

ADD'L, ADMINISTRATIVE COSTS*****
1st year (start-up + change in base yr) $113 million $113 million $113 million $113 million

annual operating costs

$162-193 million

$162-193 million

$162-193 million

$162-193 million

Each senarlo assumes all leave takers take full amount of pald leave

includes job seekers as well as employed

‘Based on 2/98 CPS tenure data for women 16 to 44 years of age

35%

were on the job f¢

br 1 year or less

nd a guesstimate of the percent of women who would fail the Ul eligil

ility rules

" Data from FMLA Commission: total leave takers for care of newbotn/adopted/foster a

parcent of leave

takers + leave ne

pders

N _Maybe too high of an estimate given the avallability of paid leave.

¢ ™* 1996 median income of primary families with children less than ag

3 was $36,626

(%]

“*** Cost would be determined by States and could be considerably hjgher

NOU-85-1998
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Thanks to the Family Medical Leave Act, signed into law by President Clinton on
February 5, 1993, millions of Americans can take unpaid leave from their jobs (up to 12
weeks per year) to care for an infant after birth or adoption -- and know that a job will be
waiting for them when they return. But many of those workers are unable to take the full
amount of FMLA-protected time they need, because they simply can't afford to g0 that
long without a paycheck. And other workers who, although not protected by FMLA,
have access to unpaid leave can face the same dilemma.

To address this obstacle, the Administration could propose the creation of a New Parent
Paid Leave Plan, to provide eligible parents with partial wage replacement for up to six
weeks. While careful consideration needs to be given to the effect of such a program on
employer benefit plans, design elements of a workable program would include:

» Income eligibility; Eligibility to receive funds would be tied to income. The simplest
approach would be to set a family income cap -- only parents with family earnings
below a set amount would be eligible to receive new-parent paid leave. An
alternative but more complicated approach would be to vary the benefit amount by
family income.

Pros: - Assists the families that are most likely to face a financial barrier to
taking family leave for a newborn/adopted infant,

- Limiting eligibility to workers protected by the FMLA would exclude
those most likely to benefit from such a program.

+ Workforce attachment:

1. Prior to receiving benefit: New parent paid leave would be available to those
qualifying parents who are authorized to work in the U.S. and have been in the
workforce --- part time or full time -- for each of the fifty-two wecks prior to
giving birth/adopting.

Pros: - Funds available to all working parents, regardless of FMLA coverage
- Links eligibility to connection to the workplace and to the concept of
wage replacement. -
- One year requirement demonstrates pre-pregnancy workforce
participation.
- Minimum standard for amount of time in the workforce reflects FMLA
concept and excludes from eligibility those whose workforce
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participation was minimal.

. - If Ul administers the program, they will have access to employment
information for all Ul-covered workers

Cons: - If UI administers the program, an alternative method of confirming
eligibility would be necessary for non-UI covered workers (e.g., self-
employed, independent contractors, etc.) -- for example, proof of receipt
of wages during the time period. This would add cost to the proposal.

- If UI administers the program, it may be simpler if the eligibility

requirement is the same as for Ul - work in roughly 20 of the preceding
52 weeks. (Note, however, that states have discretion to have additional
UI qualifying requirements.)

Note: If data indicates that workers most likely to need paid leave have
generally worked for less than one year, we should change the one-year
requirerent as appropriate.

2. After receiving benefit: Workers could receive benefits regardless of whether
they intend to return to their job, or whether they in fact return.

Pros: - Eligibility based on return to employment or the workforce would
require a penalty/recovery scheme for those who -- for whatever reason
-- fail to return to work in a timely manner.

- Commission data indicates that Jower income workers, the ones most
likely to need wage-replacement, are the least likely to return to work
following the birth or adoption of an infant.

Cons: - Parents who voluntarily leave their jobs to care for newbom/adopted
infants have presumably decided they are not financially dependent upon
their wage, and therefore do not need a wage replacement benefit. (The
lower any income requirement is set, the less this problem exists -- fewer
eligible parents will be financially able to quit their job.)

«  Benefit duration and timing: Benefits would be available only for the first six weeks

following birth/adoption. A worker with access to employer-paid leave who also
wanted to participate in federal paid leave would have to use the federal benefit
before using employer-paid leave,

Pros: - Simpler to administer
- Minimizes disincentives on employers who might otherwise provide
benefits or more generous benefits.
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_ Cons: - To the extent that an employer benefit plan limits post-pregnancy use of
sick leave to a period immediately following birth, female workers with
accumulated paid sick leave who give birth may not be able to use paid -
sick leave after six weeks.

- May not cover time at home for newborn babies/mothers who have
extended hospital stays.

Administration/Implementation; The program would be administered, and the
benefits paid, through the state Ul system. State participation would not be
mandatory.

Pros: - State employment security agencies (SESAs) have experience in making
payments as agents of the Federal government in the case of other
programs, such as Trade Readjustment Allowances. In FY 98 there are
about 40,000 TRA recipients collecting about $230M in benefits at an
administrative cost of about $5 M per year, which would provide an order
of magnitude in evaluating this proposal.

- States are able to perform these functions under agreement with a Federal
agency assuming suitable arrangements can be made (o meet the cost of
administering this separate payment system.

Couns: - To the extent that SESAs are asked to make eligibility determinations that
differ from those under the Ul system, staff training and administrative
costs would rise substantially.

- Since the costs of the benefits would be coming from a fund other than
the State trust fund (unless Federal law is amended), it may be expensive
for the States to establish the alternative procedures necessary to make
the payments.

- States are currently underfunded for UI administration costs and would
not be able to cmbark on a new program without some funding
guarantees.

Benefit amount: Simplest approach would be to set one benefit amount available to
all eligible workers: $200 per week (based on Ul average benefit of $190.19, which
represents 35% of the average weekly wage). Alternatives could include having one
or two benefit levels, keyed to income ranges.
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POTENTIAL CHANGES FOR FMLA

\CA_;DD PAID LEAVE COVERAGE FOR 6 WEEKS OF NEWBORN CARE

Maximum number of women 3,378,000 with newboms in a given year (CPS) )
Assume that 1,834,000 will return to work (LFPR of those with <1 year olds)
Assume between 20-33% will be ineligible (tenure data) [will be checking lower bound with

work experience data]
Using bounds implies between 1,467,200 and 1,228,780 would make tenure cut and may want

leave to take care of infant
Without means testing implies cost of (at $200x6wecks=1200 each mother) = $1,760,640,000 -

and $1,474,536,000 (w/o administrative costs) ' 9
How many of these women would meet an income eligibility cut? 2’
Median income for families with children under 3 - $36,626. If this was the cut off than % of =7 0 PD
potential above would not qualify so cost would be half -- so between $880,320,000 and ﬂ ‘g L
$737,268,000. , ' 1))"
-Add administrative costs of approximately $200,000 ($60m to change Ul base period and $140m b (’() /
to add payment system to UI [no basis for this number]) and proposal costs out at $1B,
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