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| just spoke with folks at NARAL regarding the hearing on Wed. in the Senate. She reported the
following:

Hatch is bringing 4 potential witnesses:

1. Prof. Harrison - a UVA law professor

2. llene Roberts - representing the anti choice groups

3. A Parent/Victim case involving a mother in PA where daughter was transportated into
NJ (not confirmed yet)

4. PA Attorney General {(not confirmed yet)

Leahy and Kennedy are carrying the water on the committee. Word is they are putting forth 2
witnesses who are confirmed and are putting pressure on Justice to be the third.

The two witnesses are:

1. Karen and Bill Bell- they are from Indiana and even though they had a close relationship
with their daughter but she did not feel as though she could talk with them about an illegal abortion
and ended up dying.

2. Dr. Rene'Jenkins from the American Society for Adolescent Medicine and is on the
board of Howard University Hospital. Will speak from the aspect of health organizations,
physicians, etc. will talk about the importance of confidentiality, et.

Folks say she is excellent.
3. They are reserving for Justice?

Our internal meeting is scheduled for Monday at 5pm. They also said that Leahy and Kennedy
staff wanted a meeting with WH staff and them......... ??
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FAX COVER SHEET
DATE: May 13, 1998
TO: Elena Kagan, Deputy Assistant to the President

OFFICE: Domestic Policy Council

FAX: 456-2878

FROM: Betsy Cavendish, Legal Director, NARAL

PHONE: (202) 973-3012 FAX: (202) 973-3030

THIS IS PAGE ONE OF 2%_ TOTAL PAGES

COMMENTS: Elena, | spoke briefly with your assistant, Laura. Attached
are materials on the Child Custody Protection Act. The Senate Judiciary
Committee is holding hearings on the bill on May 20 and the House just
announced that they will hald hearings the following day. In short, the bill is
moving fast and we need to stop the train.

Opponents are limited in witnesses, but of course, DOJ would be a “free”
witness and its voice would be of huge assistance to reproductive rights. |
have spoken to Dawn about this possibility and have not received a final
response.

| also include for your information a letter to the editor of the WSJ we wrote
last week in response to Mary Ann Glendon's piece, in which we dispute her
erroneous claim that the President has never wavered from supporting
unrestricted abortion rights up to and including birth.

It would be nice to see you soon! Betsy

National Abortan

and Reproductive Rights
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Washington, DC 20008
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TO: ' Reproductive Choice & Judiciary Commirtee Staff

FROM: Allison Herwitt, Acting Director for Government Relations

DATE: April 1€. 1998

RE: Senate Judiciary Hearing on S. 1645, the so-called “Child Custody
Protection Act”

As early as the week of April 27, 1998, the Senate Judiciary Comumittee may hold a hearing on S.
1645, legislation that would make it a federal crime to transport a young woman across state

lines for an abortion. The bill, sponsored by Senator Spencer Abraham, would prohibit anyone,
inciuding a step-parent, grandparent or religious counselor, from taking a young woman across
state lines for an abortion if it would violate the state’s parental involvement law.

While NARAL strongly believes that adolescents should be encouraged to seek their parent’s
advice and counsel when facing difficult choices regarding abortion and other reproductive
health issues, the government cannot mandate healthy, open family communication where it does
not already exist. Most young women do involve one or both parents when considering abortion.
In states that enforce no mandatory parental consent or notice requirements, more than 75 percent
of minors under 16 involve one or both parents. However, when a young woman cannot involve
a parent, public policies and medical professionals should encourage her to involve a trusted
adult. - >

Instead of encouraging young women to involve a trusted adult who may be able to offer much
needed assistance, this bill will cause some young women to face these decisions alone, without
any help. Should S. 1645 be eracted, it could endanger young women'’s lives and health by
isolating young women who believe they cannot involve a parent.

Attached is a fact sheet on S. 1645 to help you prepare for the upcoming hearing. Please do not

hesitate to call me if you have additional questions. I can be reached at 973-3047.
National Abortion
and Reproductive Rights
Action [eague
1156 15tn Street, NW
Suite 700
Washingtan, OC 20005
Prone (202) 8733000
Fax (202) 9733096

10536 Culver Boukevard
Sutte 8

Cuiver City, CA 90232
Phane (310) 5593334
Fax (31Q) 2045942

hitn/veww.naral org
EMal naral@naralorg
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S. 1645/H.R. 3682 IS A THREAT TO YOUNG WOMEN’S HEALTH

Legislation was recently introduced in the House and Senate that would prohibit
anyone, including a step-parent, grandparent or religious counselor, from taking a
young woman across state lines for an abortion if it would violate the state’s parental
involvement law.

Adolescents should be encouraged to seek their parents’ advice and counsel when
facing difficult choices regarding abortion and other reproductive health issues.
Indeed, most young women do involve one or both parents when considering
abortion. Even in states that enforce no mandatory parental consent or notice
requitements, mote than 75 percent of minors under 16 involve one or both parents.!
The government, however, cannot mandate healthy family communication where it
does not already exist.

When a young woiman cannot involve a parent, public policies and medical

- professionals should encourage her to.involve a trusted adult. Indeed, one study
found that more than half of all young women who did not involve a parent did
involve an adult, including 15 percent who involved a step-parent or adult relative 2
However, if S. 1645/H.R. 3682, the so-called “Child Custody Protection Act” is
enacted, it could endanger young women’s lives and health by isolating young
women who believe they canmot involve a parent. Rather than making abortion more
difficult and dangerous for young women, Congress should do more to create the
conditions which enable women to make true choices by providing comprehensive-
sexuality education and ensuring that women have access to a range of effective

contraceptives, | R

and Reproductive Rights
is Legijslation Would er Isola se Youne Women o — For Good Achon‘.‘_eague

R =Da Not Involve A Paren heir Decision T e An Aborti ;ﬁ ;:oh e
Washingtor.. DC 20005

Most young women find love, support and safety in the home. Many, however, Phone (202) 975-3000

justifiably fear that they would be physically or emotionally abused if forced to Fax@20) 973‘”9'6

disclose their pregnancy. Often young women who do not involve a parent come égifec”’”e’ Boisvard

from families where government-mandated disclosure could have devastating effects. Cubver Gity, CA 90232

Fhone (310) 568-9334
Fax (310) 204€£942
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L There were approximately 3.1 million cases of child abuse reported in 1996.
Young women considering abortion are particularly vulnerable because family
violence is often at its worst during a family member's pregnancy.’

® Among minors who did not tell a parent of their abortion, 30 percent had
experienced violence in their family or feared violence or being forced to leave
home.*

° In Idaho, a 13-year-old sixth grade student named Spring Adams was shot to
death by her father after he learned she was to terminate a pregnancy caused by
his acts of incest.’

® In addition to fear of violence, some minors do not involve a parent because they believe
that the knowledge would damage their relationship with the parent, they fear that jt
would escalate conflict or coercion, or they want to protect a vulnerable parent from
stress and disappointment.®

When a young woman believes that she cannot involve a parent, the law cannot mandate healthy,
open family communication where it does not already exist Indeed there is no evidence that
laws like S. 1645/HL.R. 3682 will do anything but isolate.young women who believe -- for valid
reasons — that they cannot involve a parent. Instead of encouraging young women to involve a
trusted adult who may be able to offer much needed assistance, this law will cause some young
women to face these decisions alone, without any help.

This Legislation Would Endanger Young Women’s Health.

Young women who determine that they cannot involve a parent often seek help and guidance
from other important and trusted people in their lives such as grandparents, aunts or ministers.
Such people can provide a minor with valuable advice, counsel and assistance. However, this
bill would discourage young women from seeking such help or assistance and would further
isolate them in their decision. As a result, the legislation could force some young women to turn
to illegal or self-induced abortion or to delay the procedure,

° By discouraging — in fact, criminalizing — people who help young women in crisis
pregnancies, the law could expose these young women to increased health risks. In one
study, 93 percent of the minors who did not involve a parent in their decision to obtain an
abortion were nonetheless accompanied by someone to the abortion clinic.” Such
company is important to providc assistance to a minor before and after the abortion.
However, under this legislation, minors will be forced to go by themselves and
potentially to drive long distances by themselves, thereby exposing them to greater health
risks.

NATIONAL ABORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE 2
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When faced with parental involvement laws, young women who feel they cannot
involve a parent take drastic steps:

. The American Medical Association noted that “[blecause the need for privacy
may be compelling, minors may be driven to desperate measures to maintain the
confidentiality of their pregnancies. They may rin away from home, obtain a
"back alley' abortion, or resort to self-induced abortion. The desire to maintain
secrecy has been one of the leading reasons for illegal abortion deaths since . . .
1973.m

. In Indiana, Rebecca Bell, a young woman who had a very close relationship with
her parents, died from an illegal abortion because she did not want her parents to
know about her pregnancy but Indiana law required parental notice before she
could have a legal abortion.® )

Obstacles such as parental involvement Jaws increase the health risks to women by
increasing the gestational age at which young women obtain abortions. The American
Medical Association concluded in a 1992 study that parental consent and notice laws
"increase the gestational age at which the induced pregnancy termination occurs, thereby
also increasing the risk associated with the procedure."® Although a first or second
trimester abortion is far safer than childbirth, the risk of death or major complications
significantly increases for each week that elapses after eight weeks.!! This legislation
could exacetbate the time delays for young women seeking abortion and could cause
young women to get later abortions,

Under this legislation, a parent, step-parent or grandparent could be jailed for taking his or her
daughter to a neighboring state for an abortion.

Access to abortion providers in the United States is limited. Eighty-four percent of
counties do have an abortion provider.!? For some women, a reproductive health facility
in another state may be the closest to their home. For instance, a reproductive health
clinic in Duluth, Minnesota serves women from Minnesota, Wisconsin, Michigan and
Ontario, Canada.!* Under this legislation, a parent of a pregnant minor who lives ina
state that requires the written consent of a parent could be subject to criminal charges for
taking her minor daughter to an out-of-state facility if the parent failed to comply with the
written consent of the state of residence, even if the out-of-state facility was the closest to
the parent’s home.

NATIONAL ABORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE 3
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° Six states (AR, ID, MN, MS, ND, UT) have laws that require both parents to be involved
in a minor’s decision to terminate a pregnancy.'* Some of these statutes do not provide
an exception when the parents are divorced or separated, where the non-custodial parent
bas not been involved in the minor’s life, or where one parent fears abuse from the other
parent. A parent’s perception in a dysfunctional family that there will be violence if the
non-custodial parent learns of the daughter’s pregnancy is likely to be accurate.'s

. If S. 1645/H.R. 3682 goes into effect, a parent in these states would be prohibited
from taking his or her daughter to a neighboring state to obtain an abortion. For
instance, in Mississippi, where the state requires that both parents consent to a
minor’s abortion, a parent could not take a daughter to Alabama or Louisiana even
if the parent complied with the one parent consent law in Alabama or Louisiana. '

Abortions jp Neighboring States. : T

Many states that require parental consent or notice laws provide a judicial bypass through which
a young woman can seek a court order allowing an abortion without parental involvement. For
young women, it can be overwhelming and at times impossible to manage the judicial bypass
procedures. Some young women cannot mancuver the legal procedures required, or cannot
attend hearings scheduled during school hours. Others do not go or delay going because they
fear that the proceedings are not confidential or that they will be recognized by people at the
courthouse. Many young women do not want to reveal intimate details of their personal lives to
strangers.!” The time required to schedule the court proceeding may result in a delay of a week .
or more, thereby increasing the health risks of the abortion.

Some young women who manage to-arrange a hearing face judges who are vehemently anti-
choice and who routinely deny petitions, despite rulings by the U.S. Supreme Court that a minor
must be granted a bypass if she is mature or if an abortion is in her best interests. As a result,
minors in states with parental involvement laws frequently go to a neighboring state to obtain an
abortion instead of trying to obtain a judicial bypass.®

) In Indiana, lawycrs and clinics routinely refer teenagers out of state because local judges
either refuse to hold hearings or are widely known to be anti-choice.”

o Young women’s concern about confidentiality is especially acute in rural areas. For
instance, in one case a minor discovered that her bypass hearing would be conducted by
her former Sunday school teacher.?!

[ The Ohio Supreme Court upheld the denial of a petition of a 17-year-old girl who
testified that her father beat her. At the time, she was a senior in high school with a 3.0
average who played team sports, worked 20-25 hours a week, and paxd for her automobile
expenses and medical care.z

NATIONAL ABORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE 4
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e Legislati in a ici
The legislation contains several legal weaknesses that could render it unconstitutional.

e Under this legislation, a young woman who determined that she could not involve her
pareats may have to go through a judicial bypass in two states. For instance, if the young
woman lived in a state with one parent consent law, but the closest clinic was in a state
that also had a one parent consent law, the minor would have to go through the judicial
bypass in her state of residence as well as in the state that she obtained the abortion.
Requiring a minor to juggle judicial bypasses in two different states could constitute an
unconstitutional undue burden.?

® Under the legislation, a person could be prosecuted for taking a minor to a neighboring
state, even if that person does not intend -~ or even know — that the parental involvement
law of the state of residence has not been followed. Such a result would violate the due
process rights of a person who assists a minor facing a crisis pregnancy by creating a
strict liability statute.?*

L The “life” exception is unconstitutionally narrow. First, the “life” exception
impermissibly limits the situations that would qualify under it by enumerating certain
circumstances — but not others. As the Supreme Court has recognized, life exceptions
cannot pick and choose among life-threatening circumstances.” Second, there is no
exception at all for when a woman’s health would be endangered. As the Court noted in
Casey, “the essential holding of Roe forbids a State from interfering with a woman’s
choice to undergo an abortion procedure if continuing her pregnancy would constitute a
threat to her health.”% '

Abortion among teenagers should be made less necessary, not more difficult and dangerous. A
comprehensive approach to promoting adolescent reproductive health and reducing teen

- pregnancy will require an array of components, including: age-appropriate health and sexuality
education; access to confidential health services, including family planning and abortion; life
options programs that offer teens practical life skills and the motivation to delay sexual activity,
and programs for pregnant and parenting teens that teach parenting skills and help ensure that
teens finish school.

March 1998

NATIONAL ARORTION AND REPRODUCTIVE RIGHTS ACTION LEAGUE PAGE S
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Casey, 505 U.S, at 879,
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PETER J, RUBIN
ATTORNEY AT LAW
2027 Massachusetts Ave., N.W,
Washingion, D.C. 20036
(202) 265-S3IBS/FAX: (207) 2655184

April 23, 199¢
MEMQRANDUM OF LAW

' —
To: Laurie Rubiner Q)‘/
From: Peter Rubin ?ﬁ/
Re: Constitutionality of the proposed Child Custody Protection Act

You have asked me to teview and comment upon the constitutionality of the propased
Child Custody Protection Act, which would criminalize transporting a2 woman under the age of
18 across state lincs for purposes of oitaining an abortion if the parental notification or consent
laws of the state in Which the woman resides have not been met before she obtains the abertion.

This propaosed legislation violates the Constitution in at least two ways and raises at least
substantial constitutional concems in a third. First, even if the stanutory ends were permissible
— even if it did not violate any constitutional provision for the federal leginlature to prohibit
pregnant minors who wish to do so from obtaining out of state abortions without complying with
regulations imposed by their home states —— the means chosen in this bill to achieve those eads
arc unconstitutional. Government may not attempt to detet a minor from engaging in 8 paticular
activity by making it more dangerous. Se¢ Carey v. Populanon Services International, 431 U S.
678 (1977). Here the proposed statute does not actually prohibit pregnant adolescents from
obtaining out of state abortions without complying with the pareatal notification or cousent laws

of their states of residence. [t seeks, rather, to deter them from doing so by denying them the
assistance of any compassionate or caring adult, including family members such as grandparents,
aunts and uncles, etc. Under the Due Process Clause of the Fourteanth Amendment this is not
a permissible means of achieving even an otherwise legitimate governmental end.

Next, the proposed statute violates the undue burden test for abortion regulstion sdepted
by the Supreme Court in Planned Parenthood of Southeastern Pennsylvania v. Casey, 05 U.S.
833, 877 (1992). Under the analytical approach articulated by the Court in thet case, the
proposed statute has the unconstitutional purpose and would have the unconstitutional effect of
placing a "substantial obstacle” in the path of pregnant ajolescents seeking to exercisa theie right
to choosc to terminate a pregnancy. [n addition, the stafute as now drafled lacks a required
exception for the health of the pregnant woman.

Finally, the statute raises substantial federalism concemns. Although the law in this arca
is less well defined, the statute appears to be unique, both in prohibiting interstatc travei for a
lawful purpose, in working a discrimination among ¢itizens in the applicabulity of local law based
only on their state of residence, and in requiring citizens to camry with thom legal restrictions
imposed by their state of residence regardless of where they travel within the nation.
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Background
/. The Praoposed Law

The proposed Child Custody Protection Act would amend the Criminal Code to add a
provision, 18 U.S.C. § 2401, imposing crimina!l penalties for "Transportation of miners W avoid
certain laws relating to abortion." The proposcd statute provides that

whoever knowingly transports an individual who has not attained the age of 18
years actoss a State line, with the intent that such individual obtain an abortion,
if the requirements of a law requiring parcntal involverent in a minor's shartion
decision, in the State in which the individual resides, are not met before the
individual obtains the sbortion, shall be fined under this title, imprisoned not more
than 1 year or both.

Proposed 18 U.S.C §2401(a)." In addition to these criminal penalties, the law also provides a
civil cause of action for a parent or guardian who “suffers legal harm" from a violation of
subsection (2). Sec proposed 18 U.S.C. §2401(c). The law provides an_exception "if the
abortion was necessary fo save the life of the minor because her life was endsngeved by a
physical disorder, physical injury, or physical illness, including a life endsngering physical
condition caused by or arising from the pregnancy itself." Proposed 18 U.S.C. § 2401(b),

2. The State Laws With Which the Siatute Seek: to Compel Compliance

Constitutional assessment of this law requires an examination of its practical effects. See
Plunned Purenthood of Southeustern Pennsylvania v. Casey, 505 U.S. 833, 386-887 (1992)
(assessment even of the facial validity of a statute turms on evidence in the record). Thig in turn
requires a description of the legal background against which it has been proposed and particularly
of the state statutes with which it seeks to compel compliance.

-

“Over twenty years ago the Suprcmc Court held that pregnant minors as well as pregnant

adults have a constitutional right to choose whether to temminate a pregnancy. Planned

Farenthood of Missount v. Danforth, 428 U.S. 52, 74 (1976). The Court hat of course

acknowledged that "the State has somewhat broader authority to regulate the activities of children

than of adults," id. at 74-75, but it has also explained that the decision to terrninate & preguancy
may not be regulated as freely as other decisions a minor may wish to make for heraelf:

The pregnant minor’s options are much different from those facing a
minor in other situations, such as deciding whether to marry. . . . A pregnant
adalescent . . . cannot preserve for long the possibility of sborting, which
cffectively expires in a matter of weeks from the onset of pregnancy.

Moreover, the potentially severe detriment facing a pregnant woman is nat
mitigated by her minority. Indeed, considering her probable education,

' As drafled, the statute makes no exceptions for circumstances where the pecpetrator
believes in good faith that the pregnant adolescent has notified her parents or of.hc'mnle courplied
with the laws of her state af residence.
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cmployment skills, ﬁnanclial resources, and emotional maturity, unwanted

- mothethood may be exceptionally burdensome for a minor. In addition, the fact
of having a child brings with it adult legal rcsponsibility, for parénthood, like
attainment of the age of majority, is one of the waditional criteria for the
termination of the legal disabilitics of minonity. In sum, therc sre few gitustions
in which denying a minor the right to make an important decision will have
consequences so grave and indclible. :

Bellotti v. Baird (Bellom IT), 443 U.S. 622, 642 (1979) (plurality opinion) (citations omitted).

Consequently, since 1976 legal restrictions on the availability of abortions have been .
impermissible if they "impose undue burdens upon a minor capable of giving an informed v
consent.” Bellout v. Baird (Belloui I), 428 U.S. 132, (47 (1976). In application of this sandard,
the Court has held that the interests of parents in their minor daughter’s pregnancy does not
ourweigh the daughter’s constitutional right to choose whether to tezminate her pregnancy. "Any
independent intevest the parent may have in the termination of the minor daughter's pregnancy
is no more weighty than the right of privacy of the competent minor mature enough to have
become pregnant.” Danforth, 428 U.S. at 75, It has also held that the states may ingislate
concerning parental involvement in the abortion decision only as a means “to protect the minor's
welfare." Hodgson v. Minnesota, 497 U S, 417, 455 (1990).

The decision of the Supreme Cowrt in Casey, SO5 U.S. at 878, reaffirmed these principles. ./
There the Court held that "[r]egulations which do no more than create a structural mechanistn by
which . . . the parent or guardian of a minor[] may express profound respect for the life of the
unborn are permitted,” but only "if they are not 2 substantial obstacle to the woman's exercise
of the right ta choose.” 505 U.S. at 877 (controlling plurality opinion of O'Consor, Kennedy,
and Souter, J1.). ~

Under the undue burden test, laws that may "in fact amount to [an] ‘absolute, and posaibly
arbitrary, veto™ over the decision of the pregnant young woman are invalid, Bellowi II, 443 U.S.
at 644, including laws that absolutely mandate oithor parental consent or parental notification
before 2 pregnant minor can obtain an abortion. Sece Danforth, 428 U.S. 52 (striking down
consent law that would by its terms give parents tho powar to veto a pregnant misor’s abortion
decision); Belloti I], 443 U.S. 622 (striking down statutc effectively requiring a pregnant woman
"consul(t] or notiffy]” her "available” parent or parents because it would effectively give them
2 veto over her decision); Hodgson, 497 U.S. 417 (striking down two-parent notification law).
As Justice Powell wrote for the Court in 1983, state abortion laws must make "provigios for a
mature or emancipated minor completely to avoid hostile parental involvement by demonstrating ./
to the satisfaction of the court that she is capable of exercising her right to choase an abortion.” |, »
Alron v. Akron Center For Reproductive Health (Akron I), 462 U.S. 416, 441 n. 31 (1983). V'

Parental consent and notification laws —— including all the [aws with which the proposed
statute seeks o compel compliance — thus must provide what has come to be called & “judicial
bypass” proceceding. At this proceceding the pregnant adolescent must be allowed to show either
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that she is "mature énough and well enough informed" to make her own abortion decision without
notifying or secking the consent of her parents, or that “the desired sbortion would be in har best

interests.”  Heflowr I, 443 U.S. at 643-644. The bypass is a safcty vaive that prevents

notification and consent laws from being an unduc burden. And cven a notification or consent
law with 2 judicial bypass provision will be invalid if it presents a "substantial obetecie™ 10
obtaining an sbortion. See¢ Bellotti II, 443 U.S. at 647 (striking a judicial bypass provision that
imposed an undue burden on minors’ right to scek an abortian); Casey, 505 U.S. at 898 (parental
conscnt laws must have an “adequate” bypass procedure).

Thus, sithough subsection (a) of the proposed law purports to dictats complisace with
statutes that "requir[e] parental involvement in a minor’s abortion decision,"” in fact the state laws
to which it refers do not require such involvement. Sec §2401(a). And indeed, this is
acknowledged in another subsection of the proposed statute which defines “aw requiring parental
involvement in 2 minor's abortion de¢ision” to mean a law "requiring before sn abortion is
performed on a munor, either the notification to, or consent of, a parent or guardian of that minor;
or proceedings in a state court.” Proposed 18 U.S.C. §2401(d).

3. The Circumstances in Which A Pregnant Minor Will Seek An Out-of-State Abortion

This leads to an obvious question: Since 2 pregnant minor cannot be foread to notify or
obtain the consent of her parents before obtaining an abortion, but may under all notification and
consent laws in the country obtain judicial consent to her abortion ~— and since these judicial
bypass procedures are themselves invalid if they present @ "substantial obstacle” o & pregnant
minor’s exercise of her right to choose — why would any pregnant minor seek to cross state
lines in order to aveid these laws?

The answer is that, in practice, the judicial bypass does not always work as required by
the Supreme Court’s rulings. Indeed, the Court itself recently recognized this problem. To begin
with, not all judges will apply thelaw conscientiously, To give but one example, the Supreme
Court in Hodgson v. Minnesota described nnchallenged judicial findings that “a pumber of
counties {tn Minnesota] are served by judges who are unwilling 10 hear bypass petitions."
Hodgson, 457 U.S. at 440. There is also evidence that the rate at which some state judges grant
these petitions is disproportionately low, something that appears to reflect their own personal
views about abortion, rather than the legal standards they are supposed o apply: For exsmple,
in 1992 the director of a woman’s ¢elinic in Indianapolis reported that in six years shr; had never
known of any minor successfully obtaining a judicial bypass in that city. Sec Lewin, Parental
Consent to Abortion: How Enforcement Can Vary, The New York Times, May 28, 1992 at Al
In Ohio, one 17 1/2 year old had a petition denied by 2 judge who concluded that ghe had ™not
had enough hard knocks in her life." d.

In addition, although bypass procedures are required by the Constitution in order to
preven! imposition of a substantial obstacle in the path of 2 pregnant minor who wishes to have
an abortion, in at least somc states “{tlhe court [bypass] experiencs produced fewr, temsion,
anxiety, and shame among minors, causing some who were mature, and some whose bext interssts
would have been served by an abortion, to ‘forego the bypass option and either notfy their
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parents of carry to term, " Hodgson, 497 U.S. at 441-442 (quoting the unchailenged fisding of

the district court). Indeed, rather than andergo the judicial bypass process, some girls have
apparently been driven to obtain unlawful abortions, something from which at least one |7 yewr &
old, Becky Bell, has dicd. Lew:n, supra. '

One Minnesota judge who adjudicated bypass petitions “testified that minors found the /
bypass procedure ‘“a very nerve-wracking experience,"* Hodgson, 497 U.S. at 441 n. 29
“{Alnother testified that the minor's'“leval of apprehension ig twice what I normslly see in
court.™ A Massachusetts judge who heard similar petitions in that State expressed the opinion
that ‘going to court was "gbsolutely" raumatic for minors . . . "at a very, very difficult time in
their lives.”"" Jd. (citations omitted). In Hodgson, 8 Minnesota doctor who performs sbettions
“testified that when her minor paticnts retumed from the court process, ‘some of tham gre
wringing wet with perspiration. They’re markedly relieved, many of them. They — thay dread
the court procedure often more than the actual abortion procedure. And it — it's frequently
necessary to give them a sedative of some kind beforehand.'" Jd.

For purposes of assessing its constitutionality, then, it must be remembered that this statute
operates on some of the most vulnerable, scared and desperate young women and girls in our
society. These may well not be the majority of pregnant minors to whom the law would apply.
Undoubtedly many pregnant wornen cross state lines to obtain abortions because the ncarest /
abortion provider is not in their home state. Among minors crossing state lines for this reason,
many may have consulted their parents and involved them in their dacision. Others wonld likely
not object 10 the application of the Child Custody Protection Act. But, as the Supreme Court’s
decision in Casey makes clear, the constitutional assessment of the statute begins not with this
latter group of pregnant minors, but with those who do not wish to notify their parents or to
undergo their home state’s judicial bypass regime. See Carey, 505 U.S. at 895 (facial validity
of husband-notification law is determined by assessing the law's effect on those “married women B
‘wha do not wish to notify their hisbands of their intentions” to get gbortions). Unabie to tell »
their parents of their pregnancics these are young women and girls would rather seek the
assistance of another adult, perhaps a close relative, in travelling out of state to obtain an
sbortion, than comply with the bypass provisions of the state in which they reside.

Analysis

1. Statute Fails 10 Reason Maeans To Achieve Its Ends In V,

the Due Process Clause

To begin with, even if it were permissible for the government to prevent the pregnant
minors affected by this statute from crossing state lines in order to obtain out of state abortions

.without complying with the laws of their home state, the means used in this statute to schieve -

those ends violate Due Process which requires government to use only "reasonsble” moans to ‘/
achieve even its legitimate ends. See Hodgson v. Minnesota, 497 U.S. at 450.

This law does not prohibit pregnant miners themselves Gom crossing state lines nar does s
it purport to criminalize their conduct in obtaining abortions in other states without complying
with the laws of their state of residence. Rather it punishes any adult who provides them

5

T . S 2T Qo 1707 nQC .27 .-707 Th 2T CLET/C7 /1m




R

MAY-13-98 WED 05:38 PM  NARAL FAX NO. 202 973 3030 P. 08 2000
04/27/98 MON 18:29 FAX

assistance by transporting them across state lines. And it covers all adults, including relatives
to whom a desperate, frightencd pregnant adolescent might namn. '

The law thus would deny pregnant minors fearful of telling their parents of their
pregnancy —— perhaps because of s history of abuse or #ven because their own father or snother
relative may be responsible for the pregnancy — the assistance of any compassianate or
sympathetic adult, including any adult family member, at a time when thcy nead it the most. | &
These pregnant minors would still be perrnitted to attempt ta obtain an out of state sbortion, but
the proposed law would require them to do so on their own.

The Court’s cases make clear that such a brutal and harmful mochanism for achieving
even a legitimate governmental purpose would violate the Constitution. Gevernment may not
attempt to deter a minor from engaging in a particular activity — here, obtaining an out of state
abortion without complying with her home state’s parental consultation or bypass law — by ;
making it more hazardous. Sce Carey v. Population Services International, 431 U.S. 678, 694-
695 (1977) (plurality opinion) (statz may not restrict minors’ access to contraceptives as a means |
of "deter{ing]” “minors’ sexual activity” by "increasing the hazards attendant on it™); id st 714.
716 (Stevens, J., concurring in the judgment) (same principle); Eisenstadt v. Baird, 405 U.S. 438,
448 (1973) (prohubiting distribution of contraceptives to the unmarried is an "unrvasonsble” way
of achieving the goal of "discouraging premarital sexual intercourse™).

-

Nt T,

Instructive in thus regard is Hodgson v. Minnesora, in which the Court recently held that /
a two-parent notification provision = justifiable, like the proposed statute, only to the extent that
it serves the best interests of the pregnant minor — did not "reasonably further any legitifnat
state interest.” 497 U.S, 417, 450 (1990). The Court concluded that :

~ Not only does two-parent potification fail to serve any state interest with respect
to functioning families, it disserves the state interest in protecting and assisting the
minor with respect to dysfunctions! famijlies. The record reveals that in the
thousands of dysfunciional families affected by this statute, the two-parent notice
requirement proved positively hammful (o the minor and her family. The testimony
at trial established that this requirement, ostensibly designed for the benefit of the
minor, resuited in major wauma to the child, and often to a parent az well. . .,
In [some] circumstances. the statute was not merely ineffectual in achieving the
State’s goals but actually counterproductive. '

497 U.S. at 450-451 (citations omttted). Sec also.id. at 454 (the only permisaible justification
for "any rule requiring parental involvement in the abortion decision" is "the best interesta of the -
child.").

The Court of course has recognized that it would be desirable for parents to be involved /
in the important decisions their children may maske, including the decision whether to cxTy a
pregnancy to term. However, the Court has also recognized that "The nced to preserve the
constitutional right and the unique naturc of the abartion decision, especially when made by a
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minor, require a State to act with particular sensitivity when it legislates to foster parental
invglvement in this matter.” Bellotti /1, 443 U S. at 642. Because the Child Protection Custody
Act artempts W achieve its ends only be depriving the scared, pregnant minor of the assistance
of any sympathetic adult, it violates the Constitution. As in Hodgson, the Due Process Clause
req;xircs govcr;xmcm to "adopt less burdensome means to protect the minor's welfare.” Hodgson, /
497 U.S. at 455.

2. The Proposed Law Unduly Burdens The Ri ant Minor ¢

Abortion

Next, under the analytical approach recently articulated by the Supreme Cowrt in Planned ,/
Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 883, 887 (1992), the proposed i
statute unconstitutiopally imposes an "undue burden* upon the constitutiona! rights of those
pregnant adolescents to whom it applies. See Casey, 505 U.S. 883, 887 (1992) (controlling
plurality opinion of O'Connor, Kennedy, and Souter, J1.) (making clear that the right of a
pregnant minor “to make the ultimate decision” cannot be unduly burdened).

As the Supreme Court cxplained in Casey, an undue burden cxists, and thorefore 2 /
peovision of law is invalid, if it "has the purpose or cffect of placing a substantial obstacle in the
path of 2 woman sccking an abortion of 2 nonviable fetus.” /d, at 887. Because the proposzd
statutc has both this purpese and this effect, it is unconstitutional.

a. First, the statute’s effect will be to place a substantial obstacle in the path of the young
women it targets who seek to exercisc their constitutionally-protected right to choose. As |
described gbove, under Casey, the facial validity of the statute must be assessed by its impsct l
upon those subject to the law "who do not wish" to comply with ita requirements. Casey, 505
U.S. at 895. If "in a large fraction of" these cases the law would "operate as a subsantial
obstacle to a woman's choice to undergo an abortion,” it is “an undue burden, and therefore
invalid.” Id. See also Fargo Women's Health Center v. Schafer, 507 US. 1013 (1993)
(Q’Canror, J., concurring in denial of stay and injunction) (reaffirming that this is the proper
approach for determining the facial validity of a stamdte under Casey’s undue burden standsxd).

Here, then, the constitutionality of the Act must be measured by its impact upon the class
of pregnant women and girls under eighteen who would rather seek the assistance of an adult in
travelling out of state than notify their parents or undergo their home state’s judicial bypass
regime. These young women arc willing to go to great lengths — geeking an abortian aut of
state ~—— in order to avoid the practical effects of the laws of their home states.

The fact that they have chosen to go to such lengths to avoid the legal requirements
imposed by their states of residence indicates that the proposed statute, which would force them
to choose between, on the one hand, notifying their parents or going through their state's judicial
bypass procedure, or, on the other, giving up their right to choose, will "in a large fraction of the

cases . . . opcratc as a substantial obstacle to [their] choice to undergo an sbortion," id.,
effectively resulting in their carrying their pregnancies to term despite their desire to obtain an
abortion.
7
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Casey makes clear that "[r]egulations which do no more than create s structursl
mechanism by which the State, or the parent or guardian of 2 minor, may axpress profound
respect for the life of the unborn are permitted, if they are not & substantial obstacle to the
woman's exercise of the right to choose.” 505 U.S. at 877. Where, however, a rogulation, even
onc with a benign purpose, will “dete[r]"” a "significant number of women . . . from procuring
an abortion as surely as if the [government] had outlawed abortion,” it itposes an undue burden s/
and it cannot stand. See Casey, 505 U.S. at 894 (invalidating 22 an undue burden Pennsylvania's
spousal notification law) See also Thormburgh v. American College of Obstatrici=na and
Gynecologists, 476 1U.S. 747, 759 (1986) (statute is invalid if it would "intimidate women inte /.
continuing pregnancies’).

Of course it could be argued that what leads to the creation of the "substantial obgtac]e"
In this casc is the flawed operation of certain states’ judicial bypass regimes. If the bypass
provisions were functioning properly, the pregnant minor could avoid the prohibitive effects of
the proposed federal law by secking a not-unduly-burdensome bypass in her state of residence.

v

Undoubtedly flaws in the implementation of some states’ judicial bypass regimes sre one -
of the but-for causes of the. interference that the proposed statute will work with respect to the
right to choose. However, so long as the proposed statute would in effect imposs a mibstantial .
obstacle upon the pregnant minors it affects who seck owt of state abortions without camplying -~ .
with the laws of their states of residence, it violaies the constitution under Casey. That it might y'f -
not be the only cause of this, or that some group of pregnant minors might also be sble to obviate .. -
this effect by bringing an action challenging as an undue burden the operation of the notification v [
and consent laws in their siate of residence, is irrclcvant. See Casey, 505 U.S. at 897 (striking -
down law that by its terms did nothing more than require women to notify their spouses of their
intent ta have an abortion because "[w]hether the prospect of the notification iself detets . . .
women from secking abortions, or whether the husband . . . prevents his wife from abtaining an
sbortion until it s too late, the notice requirement will sften be tantamount to [a] veto . . .").

b. Next, the statutory text demonstrates that the purpose of the law is o creste a
substantial obstacle that will prevent these minor women from obtaining abortions. The law
contains an cxception that reveals that its drafters intend that the law should act as an absolute
prohibition on abortions. Under the statute, the restriction on transportation acrogs state lines for
purposes of obtaining an abortion does not apply “if the abortion was necessary to save the life
of the minor because her life was endangered by a physical disorder, physical injury, or physical
illness, including 3 life endangering physical condition caused by or arising from the preguancy
itself.” Proposed 18 U.S.C. §2401(b).

Tellingly, this is not an exception for the performance in an emergency of a life-saving
gbortion. Such an exception would make sense if the law were truly intended merely to eaforce -
compliance with laws in the pregnant minor's home state relating to parental comsent or
notification. This compliance process would take some time, and thus waould not be appropriate
in the case of a medical emergency.
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Rather, this exception ic dacigned to permit the pregrnant woman to obtain an abortion that
she would otherwise be unable to obtain altogether, whether she must do so on &n emergency
basis or not. Although in some sense this exception is broader than what might be expected in
a law truly designed to compel notification or bypass, it reveals that the statute is intended not -
to foster cffective compliance with statc laws that themselves pose no substantial obstacle to the °
excrcisc of the right to choose, but to effectively require those young women afraid o comply
with state laws to carry their pregnancics to term. Even if the law would not be effoctive in
achieving this goal, because this is its purpose, it violates the Fourteenth Amendment to the
Constitution.

c. Lastly, even aside from these infirmities, the proposed statute would still violate the . ,_,}‘{_';
Constitution under Casey because it lacks the required exception for the health of the pregoant .
woman. The Court in Casey made ¢lear that “the essential holding of Roe," which it texffirmed,
"forbids & State to interfere with a woman’s choice to undergo an abortion procedure if
continuing her pregnancy would constitute a threat to her health.” Casey, 505 U.S. at 880,

As curently written, the proposed statutc contains no exception for the prognant
adolescent’s health at all. As the Court explained in Roe’s companion case, Doe v. Boiton, 410
U.S. 179 (1873), thc constitution requires statutes that would restrict abortion to contsin an
oxception for the preservation of the woman’s "psychological as well as physical well-being."
410 U.S. at 192. Under Doe, such provisions will only be constitutionally sdoquate if they
permit a doctor to assess the woman’s health "in the light of ail factors —— physical, emotional,
psychelogical, familial, and the woman's age — relevant to the well-being of the patient.” /4.

3. The Statute Raises Substantial Federalism Concerns
Finally, this statule raises substantial federalism concerns. The proposed law is ualike all

ather federal laws of which I am aware that prohibit the transportation of individuals across state
lines. These laws ordinarily seek to fmake federal crimes out of crossing state lines for unlawfu! v’
purposes. See, ¢.g., 28 U.S.C. §2421 (prohibiting transportation in interstate commerce of "any
individual . . . with intent that such individual engage in prostitution, ar in any sexual activity
for which any person can be charged with a criminal offense”); 28 U.S.C. § 2423 (prohibiting
transportation in interstate commerce of “any individual under the age of 18 years . . . with intent
that such individual engage in prostitution, or in any sexual activity for which any person can be
charged with a criminal offensc”). By contrast, the statute here prohibits the trangpartstion of

- minors across state lines for a purpose that is lawfil. Nor ig it limited to adults who coerce v/
individuals to crossing state lines for purposes of having an ahortion. The pregnant adolescent
will likely have consented to going out of stato and, indeed, in the ordinary case may we'l have
asked the adult for assistance in doing just that,

This law 15 also unusvual — indeed, perhaps, unique — in that it seeks in cffect 1o render
the laws of the “destination" states inapplicable to some individuals based solely on their state
of residence. Viewed from the other side, it seeks to subject the pregnant adolcacent to the laws J
of her state of residence wherever she may travsl within the United States.
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The federalism concems that restrict Congress’s power to regulate the intorstate movement
of people and its power to impose any regime of "disparate treatment of residemas and
nonresidents” of a state, Jones v. Helms, 452 U.S. 412, 422 (1981), are reflected in the
constitutional “right o travel." "Although the textual source of this right has been the asbject of
debatg, its fundamental naturc has consistently been recognized by th({c Supreme} Court.” Id. at
418, As the Court explained in Shapiro v. Thompson.

This Court long ago recognized that (he nature of our Federal Union and our
consiitulional concepts of personal liberty unite to raquire that all ¢citizens be free
to travel throughout the length and breadth of our land uninhibited by satutas,
rules, or regulations which unreasonably burden or restrict this movement. That
proposition was early stated by Chicf Justice Taney in the Passenger Cases, 7
How. 283, 492 (1849):

“For all the great pwrposes for which the Federal government was
formed, we are one people, with one common country. We are all
citizens of the United States; and, as members of the same
community, must have the right to pass and repasg through every
part of it without interruption, as frecly as in our own States."

Shapiro v. Thompson, 394 U.S, 618, 629-630 (1969).

The right to travel protects against not only those laws that actually burden, restrict or
deter movement across state lines, but those that "penalize” it as well. See Duan v. Bhomsiein,
405 U.S. 330, 33%-340 (1972). In this it imposes a restriction upon the cnactment of igws that
discriminate between residents and non-residents of each State, much in the same way a8 the
Privileges and Immunitics Clause of Article IV, which applies at least to state enactments.

That Clause provides that "The Citizens of cach State shall be entitled to all Privileges and
Immunities of Citizens in the several states.” U.S. Const. Art. IV, §2. Nothing in its text
restricts its applicability only to state legislative cnactments. And indeed, Justice O'Connor has
argued that the right to interstate travel, which does restrict Congress, is itself rooted in the
Privileges and Immunities Clause of Article IV. See Zobel v. Williams, 457 U.S. 5§, 78-81
(1982) (O'Connor, J., concurring in judgment). Nonetheless, because Justice Harlan coneluded
that it did not "limift] federal power,” Shapiro, 394 U.S. at 666 (Harlan, J., dissenting), and
because that argument finds some support in the Privileges end Immunitics Clause’s position in

Arnticle [V of the Constitution, I will describe the restrictions imposed upon states by the Clause .

primarily to shed light upon the probable scope of the at-least-closely-analogous protections
provided by the right to travel.

v

! The Supreme Court has found that “the terms ‘citizen’ and ‘resident’ are ‘essentially

NARAL FAX NO. 202 973 3030 P12

interchangeable’. . . for purpose of analysis of most cases under the Privileges and Immunities

Clausc." Hicklin v. Orbeck, 437 U.S. 524, n. 8 (1973) (citation omuitted).
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The Privileges and Immunities Clause, fundamental to the structure of our foderal system,
“wae designed ta insure to a citizen of State A who venmures into State B the same priviloges
which the citizens of statc B enjoy." Toomer v. Witsell, 334 U.S. 385, 39% (1948). With very
limited exceptions, @.g., Baldwin v. Montana Fish and Game Commission, 436 U.S. 371 (1978)
(Montana may charge non-residents more than residents for a hunting license), the Privileges and
Immunities Clause prohibits laws that distinguish between residents and non-residents with respect
to goods and apportunities (at least those that are not attributable to state programs or revenues).
Sae L. Tribe, American Constitutional Law, §6-35 at 540. What ia legal for the residents of 2 /
state must be available within that state to residents of the other statcs az well,

This rule has been siaeciﬁcally held to apply to the legal terms under which one may
obtain an abortion. In Doe v. Bolton, the Supreme Court invalidated 2 law that would have made
abortions availablc in Georgia only 10 state residents. It held:

Just as the Privileges and Immunities Clause, Const. Ast. IV, § 2, protects permona
who enter other States ta ply their trade, Ward v. Maryland, 12 Wall. 418, 430
(1871), Blake v. McClung, 172 U.S. 239, 248-256 (1898), s0 must it protact
persons who enter Georgia seeking the medical services that are available there, 4
Sec Toomer v. Witsell, 334 U.S. 385, 396-397 (1948). A contrary holding would
mean thar a State could limit to its own residents the general medical care
available within its borders. This we could not approve.

Doe v. Bolion, 410 U.S. 179, 200 (1973).

There can be litle daubt that ordinarily a law that operates as the proposed one does
would violate the constitutional nght to travel. Congress could not forbid individuals to shop out
of statc on Sunday if they are residents of a state with blue laws that mandate Sundzy store
closures. [t could not forbid individuals who are away from their home states to buy bndgum--/
without complying with the restrictive laws of their states of residence. Indeed, it could not
forbsd adult women from obtainidg abortions out of state without complying with waiting periods
imposed by their states of residence. These laws would be beyond congressional power under
the federalism principles reflecied in the right to travel. To saddle individuals with the laws of
their home state wherever they travel in the land would not be permissible. Although the limited
number of decisions in this area leave it an open issue, whether a law like the proposad one is
permissible that has this strucrure but that affects only a class of minors presents at lesat a
substantial constitutional question. )
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105TH CONGRESS
2D SESSION S‘ 1 4-

To amend title 18, United States Code, to prohibit talking minors across

State lines to avoid laws requiring the involvement of parents in abortion
decisions.

IN THE SENATE OF THE UNITED STATES
Fepruaxy 12, 1998

Mr. ABranaM (for himself, Mr. LOTT, Mr. DEWINE, Mr. INHOFE, Mr. Nick-

To

W Hh W N =

LES, Mr. COVERDELL, Mr. HELMS, Mr. COATS, Mr. SESSIONS, Mr. ENzI,
Mr. Crata¢, Mr. Ky, Mr. HaTco, Mr. FATROLOTH, Mr. BROWNBACK,
Mr. SANTORUM, Mr. McCoONNELL, Mr. HUTCHINSON, Mr. BOND, and
Mr. GRASSLEY) introduced the following bill; which was read twice and
referred to the Committee on the Judiciary

A BILL

amend title 18, United States Code, to prohibit taking
minors across State lines to avoid laws requiring the
involvement of parents in abortion decisions.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be eited as the “Child Custody Protec-

tion Act”.

P.14
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SEC. 2. TRANSPORTATION 201‘«‘ MINORS TO AVOID CEI}RTAIN
LAWS RELATING TO ABORTION.

(a) IN GENERAL.—Title 18, United States Code, is
amended by inserting after chapter 117 the following:
CHAPTER 117A—TRANSPORTATION OF MI-

NORS TO AVOID CERTAIN LAWS RE-

LATING TO ABORTION

“Sec.
“2401. Transportation of minors to avoid certain laws relating to abortion.

“§2401. Transportation of minors to avoid certain
laws relating to abortion

“(a) OFFENSE.—Except as provided in subsection
(b), whoever knowingly transports an individual who has
not attained the age of 18 years across a State line, with
the intent such individual obtain an abortion, if n fact
the requirements ’\df a law, requiring parental ir_wolvement
in a minor’s abortion decision, in the State where the indi-
vidual resides, are not met before the individual obtains
the abortion, shall be fined under this title or imprisoned
not more than one year, or both.

“(b) EXCEPTION.—The prohibition of subsection (a)
docs not apply if the abortion was necessary to save the
life of the minor because her life wus endangered by a
physical disorder, physical injury, or physical illness, in-
cluding a life endangering physical condition eaused by or

arising from the pregnancy itself.

*S 1645 1S
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1 “(e¢) Crvi, ACTION.—Any parent or guardian who
2 suffers legal harm from a violation of subsection (a) may
3 obtain appropriate relief in a eivil action.

4 “(d) DEfL\‘ITIONS.—FOI‘ the purposes of this sec-
5 tion—

6 “(1) a law requiring parental involvement in a
7 minor’s abortion decision is a law—

8 “(A) requiring, before an abortion is per-
9 formed on a minor, either—

10 ‘““(i) the notification to, or consent of,
11 a parent or guardian of that minor; or

12 “(11) proceedings in a State court; and
13 “(B) that does not provide as an alter-
14 native to the requirements deseribed in sub-
15 paragraph (A) notiﬁcation/to or consent of any
16 I.)EI'SOI-I or entity who is not deseribed in that
17 subparagraph;

18 “(2) the term ‘minor’ means an individual who
19 1s not older than the maximum age requiring paren-
20 tal notification or consent, or proceedings in a State
21 court, under the law requiring parcntal involvement
22 in a minor’s abortion decision; and
23 “(3) the term ‘State’ includes the District of
24 Columbia and any commonwealth, possession, or
25 other territory of the United States.”.

«S 1645 IS
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1 (b) CLERICAL AMENDMENT.—The table of chapters
2 for part I of title 18, United States Code, is amended by
3 inserting after the item relating to chapter 117 the follow-

4 ing new item:

“117A. Transportation of minors to avoid certain laws relating to
E2Yae) o RT3 ¢ TP R P 2401.".

S 1645 IS
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NARAL Promoting Reproductive Choices

il

May 8, 1998

Ned Crabb

Letters Editor

The Wall Street Journal
200 Liberty Street
New York, NY 10281

Dear Mr. Crabb:

Professor Mary Ann Glendon’s diatribe against President Clinton and his stand against the
“Mexico City” abortion gag rule displays an extraordinary lack of understanding of the issues and
groups involved and of the current state of women'’s reproductive health around the world (On
Abortion, It’s Clinton vs. The U.N., May 5, 1998).

It is important for your readers to understand that the only reason the payment of U.N. dues is
tied to the issue of abortion is because abortion opponents in Congress have inextricably linked the
two. Anti-choice lJawmakers are in effect holding hostage important foreign policy priorities of the
Administration in an attempt to force the President to accept restrictive anti-family planning language.
Glendon's piece also obscures the fact that, since the passage of the 1973 Helms Amendment, it has
been illegal to use U.S. funds for abortion services overseas.

The language to which President Clinton objects would deny U.S. family planning assistance to
any organization operating overseas that uses its own non-U.S. funds to provide abortion services or
even advocate on abortion issues in its own country. According to Secretary of State Madeline
Albright, the “lobby” ban is “basically a gag rule that would punish organizations for engaging in the
democratic process In foreign countrics and for engaging in legal activities that would be protected by
the First Amendment if carried out in the United States.”

National Aborifon

Professor Glendon also appears to lack any understanding of the impact restrictive ﬂ:&iﬁ;ﬁm gnis
abortion policies have on women around the world. According to information presented 1156 15 Street, NW
at the recent World Bank Conference on Safe Motherhood, approximately seventy to Sute 200
eighty thousand women die e¢ach year from unsafe abortions and every minute of every Washington, DC 20006
day a woman dies of complications related to pregnancy and childbirth. Thar s almost 7;’20(3’;’7;’?0‘;@
600,000 deaths per year. Abortion is a safe procedure when carried out legally under 10535 Cuker Bouierard
standard medical conditions, but under the threat of criminal prosecution or in Sute 8
substandard facilities, it becomes frighteningly unsafe. Restricting access to safe abortion Culver Cty. CA 90232
and jeopardizing funding for family planning services only exacerbates this problem and ::'?; S;g);igj“
further endangers women facing crisis pregnancies. Mo ewaaralon

EMail; narai@naralovg
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Wall Street Journal
May 8, 1998
Page 2

Ms. Glendon’s statement that President Clinton “has never wavered” from some “principle” of
unrestricted access to abortion is also counterfactual and preposterous. President Clinton, like
NARAL, supports Roe v. Wade, which allows states to restrict abortion after viability, so long as
women’s health and lives are protected. As Governor of Arkansas, Clinton even signed legislation
banning post-viability abortions, with exceptions for life, health, rape and incest.

Finally, Ms. Glendon slurs family planning organizations by suggesting that much of their
political advocacy work is aimed at population control through pressuring poor women into abortion
and sterilization. Nothing could be further from the truth. Family planning organizations and pro-
choice groups merely advocate that women need the full range of reproductive options available 10
them in order to responsibly manage their reproductive lives. That means access to safe abortion
services, but also to the family planning services that help to reduce the need for abortion.

I would suggest that the Professor do more research on what happens to women when their
reproductive options are limited or denied. She can start with the country of Nepal where abortion is
prohibited under any circumstances, including rape, incest and the endangerment of the woman’s life,
It would be interesting to see how she “spins” the deaths of the women in that country who seek unsafe
abortions despite the big hand of government and the threat of imprisonment. They do so because they
have no choice and only limited options.

There is room for legitimate differences of opinion when it comes to the issue of abortion. But
all parties suffer when inaccuracies and unsubstantiated assertions are presented as fact as they are in
Ms. Glendon’s piece. ""

Sincere

14
-

Kate/Michelman
President



