





THE INDEPENDENT COMMISSION’S REPORT TO CONGRESS

In 1989, Congress created an Independent Commission to review the National
Endowment for the Arts’ grant making procedures, including the panel system, as well as
the standard for public funding. The twelve-member commission was composed of
individuals appointed by President Bush, the Speaker of the House of Representatives
and the President pro tempore of the Senate (after consultation with the minority leaders
of both houses).

The Independent Commission issued "A Report To Congress On The National
Endowment For The Arts" in September, 1990. The Report contains 30 formal
recommendations which are printed in bold below followed by the current status of their
implementation.

Recommendations on "...whether the standard for publicly funded art should be different
than the standard for privately funded art”

1) The Independent Commission finds that the standard for publicly funded
art must go beyond the standard for privately funded art.

The Endowment’s authorizing statute was amended in 1990 to state that "public
funding of the arts and humanities is subject to the conditions that traditionally
govern the use of public money. Such funding should contribute to public support
and confidence in the use of taxpayer funds. Public funds provided by the federal
goverrvnent must ultimately serve public purposes the Congress defines.”

Privately funded art need not be subject to any standard beyond that used by the
funder (e.g. individual aesthetic taste). NEA standards go further, demanding that
both excellence (the artistic cniteria) and ment (for example, the relationship of the
applicant with the community) be taken into account.

2) The Independent Commission reaffirms that the guiding standard for
grant making by the National Endowment for the Arts must be artistic excellence.

The Endowment’s authorizing statute was amended in 1990 to provide.that panels
review applications "solely on the basis of artistic excellence and antistic merit." All
program guidelines now include artistic excellence and ment as primary review
cntena.
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3) The Independent Commission reaffirms the several other purposes,
articulated in the present statute, for the publi¢c funding of art.

The 1990 authonzing statute retained the purposes identified by the Commission. In
noting that the NEA has a responsibility to promote the general welfare, the
Commission reaffinned the irnportance of purposes such as meeting professional
standards of authenticity; encouraging artists to achieve standards of excellence;
reaching or reflecting the culture of a minonity, inner city, rural or tribal community;
and encouraging public knowledge, understanding, and appreciation of the arns.

4) The Independent Commission recommends that the preamble of the
legislation that authorizes the National Endowment for the Arts be amended to
make clear that the arts belong to all the people of the United States.

This provision was added to the authorizing starute in 1990.

3) The Independent Commission recommends that in order to assure that the
National Endowment for the Arts operate in a manner accountable to the
President, Congress and the American people, the procedures of the Endowment
for scrutiny and evaluation of applications for grants be reformed.

The Commiussion listed the following reforms: (1) Strengthening the authority of the
Chairperson; (2) making the National Council more active; (3) eliminating real or
perceived conflicts of interest; (4) assuring that evaluation of grant applications be
fair, accounrable and thorough; (5) clarifying the function of the grant advisory
panels and broadening their membership to make them more representative; (6) and
malang clear that the NEA belongs not solely to those who recetve its grants but to all
the people of the United States.

The 1990 legislarion incorporated most of these reforms. It gave the National
Council the ability to reject grant applications; conflict of interest provisions were
adopted; panel membership was diversified; and a layperson was required on every
panel. The Endowment adopted new Standards of Conduct for Panelists as well as
for National Council members which are strictly adhered to. Panel diversity is
assured by regular rotation of panel members and selection of a cross-section of
members based on geographic, gender, racial and aesthetic factors. The National
Council now reviews applications in Working Groups to assure thorough evaluation
of applications and additional changes to facilitate Council review of applications are
under consideration. ;



Recommendations on "..The National Endowment for the Arts grant making procedures,
including those of its panel svstem..."

A. Conceming the NEA Chairperson

1) The Independent Commission recommends that the sole authority of the
Chairperson to make grants be made explicit in legislation.

The Endowment’s authorizing statute was amended in 1990 to expressty provide that
the Chairperson has "final" authority to approve each application except when the
Narional Council on the Arts rejects an application, which is treated as a final
rejection.

2) The Independent Commission recommends that in order to carry out his
responsibilities more effectively, the Chairperson be given more authority and
more choices.

a. The Independent Commission affirms the authority of the
Chairperson to select policy-level staff, including Deputy Chairpersons and
Program Directors and to determine their tenure. Staff must be
accountable to the Chairperson rather than to the particular artistic fields
or disciplines with which they work.

The Endowment’s policy-level staff is appointed directly by the Chainnan.
None of the three current Deputy Chairpersons (Programs, Partnership, and
Management) comes from a specific artistic field. The newly appointed
Program Directors (Omus Hirshbein (Music/Opera-Musical Theater/
Presenting), Samina Quraeshi (Design), and Jennifer Dowley (Visual
Arts/Museum)) all have national stature in their respective fields.

The Management Deputy is a career position, the other two are non-
career positions. Program Directors have two-year renewable term
appointments. Under Chairman Alexander, Program Directors have
been named in Music, Museum, Presenting, Visual Arts, Design,
Challenge, and Expansion Ans. A search is underway for Program
Directors for Media, Theater and Dance.

b. The Independent Commission recommends that the Chairperson be
given a range of options beyond the ratifying of decisions made by the staff
or by grant advisory panels. In particular, a system should be established
to require that the grant advisory panels and the National Council
recommend more grants than funds available for them, thereby giving the
Chairperson a genuine choice in awarding grants.



The Endowment is considering the recommendation that panels and the
Council recommend more grants than funds available. Concerns have been
raised about both the additional administrative burdens that such a rule would
impose and the loss of the valuable collective thinking of panelists and
Council members regarding which applications are the most worthy of funding
at various levels.

At present, panels recommend specific grant levels for recommended
applications, subject to increase or decrease by both the Council and the
Chairman. The Endowment is considering the recommendation that panels
not recommend specific grant levels, but again is concermed about both the
additional administrative burdens and the loss of the valuable collective
thinking of expert and lay panelists regarding the appropriate allocation of
funds and the relative strengths of applications.

The Chairman now has a wide range of options beyond agreeing with panel
recommendations. She retains sole authority to accept or reject the
recommendation of the National Council that a particular application be
funded. She also has the authority to make grants under 330,000 without
panel or Council review and to reallocate funds between programs or
categories.

c. The Independent Commission recommends that the Chairperson act
to ensure that the members of grant advisory panels have no real or
perceived conflicts of interest.

This recommendation has been fully implemented with the issuance of new
Standards of Conduct for Panelists and nigorous application of conflict of
interest rules for panel service.

d. The Chairperson must also act to ensure that the membership of
panels represents a variety of aesthetic or philosophical views.

This recommendation has been implemented through an Administrative
Directive on the Panelist Selection and Approval Process, the creation of an
automated Panel Bank System (APBS), instructions to staff and Program
Directors, and close review by senior management of panel suggestions.

e The Independent Commission recommends that the Chairperson
exercise greater authority over the development of program guidelines.



The Chairman and senior staff closely monitor the development of program
guidelines, with input from both program staff and panels. All Endowment
guidelines must be coordinated through the Associate Deputy for Program
Coordination. Program guidelines have been revised to incorporate a number
of substantive changes under Chairman Alexander. Changes in review criteria
have been made to improve accountability, emphasize artistic excellence, and
encourage outreach to underserved communines.

f. The Independent Commission recommends that, in the interest of
administrative efficiency and careful evaluation, the Chairperson from
time to time, review the number and scope of grant advisory panels and
where necessary make changes.

This recommendation has been implemented. The APBS can provide the
Chairman with a variety of accurate, statistical information regarding panels.
The Endowment is working to consolidate and reduce the number of panels
where practical and prudent. Panel numbers and costs were reduced in 1994
and will likely be further reduced in 1995.

3) The Independent Commission recommends that the term of the
Chairperson be coterminous with that of the President.

The Endowment’s authorizing statute does not contain this provision. In 1992,
however, the then-Acting Chairperson resigned at the end of the President’s term.

Chairman Alexander was appointed to a four-year term on October 8, 1993.

B. Concerning the National Council on the Arts

1) The Independent Commission recommends, in order to provide another
tier of independent and comparative review of grant applications, that the
Chairperson form "Committees" of the National Council.

This recommendation has been implemented. There are Council “committees” that
are issue-driven and work year round in specific areas such as Arts in Education,
Planning, Design, and Operations. Council "working groups” convene in advance of
Council meetings and spend a full day discussing panel recommendations with the
Program Directors. Meetings of the worlang groups are closed due to their
informational rather than deliberative narure.

2) The Independent Commission recommends that the meetings of the full
National Council be open and endorses the decision of the Endowment to do so.






4) The Independent Commission recommends that the conflict of interest
rules of the National Endowment for the Arts be strengthened.

a. The Independent Commission recommends that anyone affiliated
with an institution which has a grant proposal pending before the NEA
should not sit on a panel reviewing such grants.

This change has been fully implemented tn the Starndards of Conduct which
are carefully observed.

b. The Independent Commission recommends that the Endowment
consider the following options for restructuring the grant advisory panels:

1. Multiple panels.
2, Multi-year grants.

Multiple or split panels have been implémented in many Endowment
categones. Multi-year grants are used in several categories (Challenge,
Advancement, State & Regional, etc.) More extensive use of multi-year grants
is under review and pilot programs of biennial application review are under
way in the Music Program categories.

c. The Independent Commission recommends that the pool of advisers
sitting on grant advisory panels be expanded.

1. People who do not earn their living in the arts should be
part of the pool.

This change has been implemented. Every panel includes at least one
layperson who is knowledgeable about the arts but not engaged in the
arts as a profession.

2. Regional representatives of the Endowment who play an
essential role in its function, as well as officials from state and local
arts agencies should be invited on a more systematic basis to
recommend possible panelists.

For budgetary reasons, the Endowment no longer utilizes regional
representatives. Nonetheless, the Chairman routinely solicits
recommendations for panelists, including making this opportunity
known during her travels to the S0 states. Panelists recommended by
federal, state, and local arts agencies and other officials are included in
the automated panel bank system. Suggestions from members of
Congress have been solicited and always are welcome. A Panelist
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Profile form has been developed and is used to enter new names into
the APBS.

a The Independent Commission recommends that the present rules
governing the rotation of panelists be retained, with panelists appointed
for one-year terms, renewable for a maxdimum of three years. In addition,
any panelist who serves for a continuous period of three years should not
be appointed by the Chairperson to serve again on any panel until the end
of a one-year period.

This change has been implemented in light of the recommendation and the
1990 statutory changes. In 1994, 88% of panelists were new: 44% of all
panelists were first timers, and another 44%, while they may have served
before on a different panel, were first timers on that particular panel.

5) The Independent Commission recommends that the grant advisory panels
be given adequate information about particular applications, and emphasizes the
importance of site visits.

Language was added in 1990 to require site visitarions where "necessary and feasible."
The Endowment continues to review the panel process for consideration of
applications to assure that panels receive adequate information, including site reports,
whenever appropriate and feasible.

6) The Independent Commission recommends that the National Endowment
for the Arts provide more information to the public, particularly potential
applicants.

This recommendation has been implemented. The Endowment constantly strives to
provide comprehensive, high quality information to both applicants and the general
public. The Chairman spent the first year of her tenure visiting all 50 states, bringing
the message about the Endowment’s work to the American people. The Endowment
strives to be responsive to every information request. In particular, the Public
Information Office, Office of Public Affairs, Congressional Liasion, Programs, and
Chairman’s office answer dozens of requests for inforrnation every day. The
Endowment is explonng means to disseminate information electronically and has
recently developed a comprehensive new brochure called "America in the Making.”
Other Endowment publications include the Annual Report, Guide to the National
Endowment for the Arts, "Arts Corps -- the first three years," and "Part of the
Solution -- Creative Alternatives for Youth" (a joint publication with the National
Assembly of State Arts Agencies and the U.S. Department of Justice).
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7 The Independent Commission recommends that post-award evaluation
procedures at the Endowment be reviewed and improved.

This recommendation has been implemented in the authorizing statute by requiring
progress reports and final reports, both descnptive and financial, from grantees. The
Endowment reviews and improves its reporting requirements and its post-award
evaluation procedures on a continuing basis.

8) The Independent Commission recommends that the meetings of the grant
advisory panels continue to be closed.

This recommendation has been implemented. Virtually all panel meetings are closed
during application review.

9) The Independent Commission recommends that once the Chairperson has
made his or her decisions on grants, applicants whether individuals or
institutions, have access to the reasons their applications were accepted or
rejected.

This recommendation has been implemented. Program specialists are available for
comment and written summaries of panel proceedings are prepared for applicants on
request. In addition, the Endowment has a formal, published procedure for
reconsideration of rejected requests.

D. Concerning Partnerships Among Public and Private Sectors

1) The Independent Commission recommends that the matching principle
that governs much of the grant making of the National Endowment for the arts
be reaffirmed.

This recommendation has been implemented. All grants to organizations are subject
to at least a one-to-one match; Challenge and Treasury grants must be matched at
least three to one.

&) The Independent Commission recommends that the Challenge Grant
program be singled out as a particularly effective mechanism for encouraging
partnerships in support of the arts between the federal government, on the one
hand, and, on the other, the private sector, and local and state governments.

The Challenge Program continues to be extremely effective, at least in part because of
the requirement of a three-to-one march.
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3) The Independent Commission recommends that the present statutory
formula, which allocates twenty percent of endowment funds to state art agencies,
be maintained.

This formula has been increased by the 1990 statute to allocate 27.5% of
Endowment program funds to the states. An additional 7.5% of program funds are
available for projects in underserved areas managed by state arts agencies, as
mandaied by the Congress.

4) The Independent Commission recommends that the roles and
responsibilities of the components of the public funding partnership - the NEA,
state arts agencies and local arts agencies - merit further study.

As part of its planning process, in June 1994, the Endowment initiated a series of
meetings with leaders of state, local, and regional arts agencies and arts service
organizations to explore ways in which we can maximize the public investment in the
arts. To date this group, working with Endowment staff, has reviewed the activities,
roles and strengths at each level of the partnership. It has explored in particular
detail, ways in which the public partners can coordinate and maximize their
investments in support of literature and orchestras. This work will continue and will
help to infonn the development of a long-range plan thar makes the most of the
Endowment’s partnerships with state, local and regional agencies.

In addition, the Endowment [s worling to further both private partnerships, through
regular meetings with private foundations, and interagency parntnerships with other
federal agencies through its newly established Federal Liasion.

S) The Independent Commission encourages the National Endowment for the
Arts to collaborate to a greater extent with state and local arts agencies and with
other sectors of society to advance arts education.

Through its Partnership category, the Endowment'’s Arts in Education Program has
worked with state arts agencies to strengthen their efforts to include the arts in the
basic curmicula of their schools. Through its Ants Plus category, the Program supports
ongoing partnerships with arts organéizations that work with schools or school districts
to develop sequential, cumcular-based arts education programs. Through its National
Impact Grants and Special Projects, the Program supports important components of
educational reform through the arts. In particular, the Endowment worked with the
arts education community to ensure inclusion of the art in the Goals 2000: Educate
America Act as a core subject for all American students and continues to work on
the implementation of Goals 2000.
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Recommendatjons on the [ssue of Obscenity and other Content Restrictions

1) The Independent Commission affirms that freedom of expression is
essential to the arts.

The Endowment agrees with this position.

2) The Independent Commission recognizes that obscenity is not protected
speech and that the National Endowment for the Arts is prohibited from funding
the production of works which are obscene or otherwise illegal.

The Endowment is prohibited from funding and does not fund obscene works. The
1990 legislation added specific prohibitions to make clear this position. Grantees
whose work has been determined to be obscene by a court of law are required to
refund the grant award to the U.S. Treasury and are prohibited from receiving further
funds until such repayment is completed. There have not been any obscenity
determinations of Endowment-funded works.

3) The Independent Commission believes that the National Endowment for
the Arts is an inappropriate tribunal for the legal determination of obscenity, for
purposes of either civil or criminal liability.

The changes made in 1990 to the Endowment’s authonrzing statute provide that
courts are to make the determination of obscenity.

4) The Independent Commission recommends that the National Endowment
for the Axts rescind its current requirement that grantees certify that the works of
art they propose to produce will not be obscene.

This recommendation has been implemented -- grantees are no longer required to
take an "obscenity oath” (which had been found unconstitutional in two federal court
challenges).

H) The Independent Commission recommends against legislative change to
impose specific restrictions on the content of works ol art supported by the
Endowment. Content restrictions may raise serious constitutional issues, would
be inherently ambiguous and would almost certainly involve the Endowment and
the Department of Justice in costly and unproductive lawsuits.

The Congress added content restrictions, including a provision on “decency,"” to the
Endowment’s authonzing statute in 1990. The ‘decency” provision was found
unconstitutional by a federal district court decision that is currently on appeal to the
United States Court of Appeals for the Ninth Circuit.
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ADDRESS OF DR. JOHN BRADEMAS
PRESIDENT EMERITUS, NEW YORK UNIVERSITY
AND
CHAIRMAN, PRESIDENT’S COMMITTEE
ON THE ARTS AND THE HUMANITIES

BELOIT COLLEGE

4:00 p.m., Thursday, September 30, 1999
Beloit, Wisconsin

There are several reasons I was delighted to accept the invitation of
President Victor Ferrall to come to Beloit this week.

In the first place, the invitation was extended through a devoted
alumnus of this college, a valued friend of many years, not only a successful
businessman but someone with a deep sense of public service as well, Philip
D. Sprague, Beloit Class of ‘46. I am glad to be here with Phil and his wife,
Esther, herself an art curator and historian.

Second, my own life has been deeply engaged in education — as
student and teacher; member of the Congressional committee with
responsibility for legislation affecting schools, colleges and universities; and
as president, now president emeritus, of the nation’s largest private, or
independent, institution of higher learning, New York University.

In Congress for twenty-two years, I took part in writing nearly all the
laws enacted during that time in support of education at every level, of
libraries and museums, the arts and the humanities.

So I feel at home on a campus.

The second reason I'm glad to be here is that Beloit, Wisconsin’s oldest
college, is one of the outstanding liberal arts colleges in the United States.

When in 1981 I was inaugurated as thirteenth president of New York
University, one of my pledges was to strengthen the liberal arts. For I believe
then, and still do, that it is through the requirements of a first-class liberal arts
education that our colleges and universities provide society its most valuable
resource: people who can think logically and write lucidly. It is the arts and
the sciences that prepare people not only to enter the world equipped to
pursue their careers but also to act as intelligent, creative and honorable
human beings.
















































