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ATTAGHMENT A
DOE Draft Explanation

EXPLANATION

Since 1992, DOE has spent $83 million to reimburse former and current DOE
contractors for the costs of hiring lawyers and experts to defend class actions brought
against tr_wese cohiractors for emotional distress and property damagés (and in one
case personal iniufy) allegedly resdlting from radiation and tdxic chémicai,releases at
DOE weapons facilities. Settlements in these cases have totaled about $22 millic.m (of
which abéut $7 milliéq has gone to plaintiffs' lawyefs). Thus, of the $105 million total
spent so far to litigate' and settle these casés; ébout -$90 million, or abéut 85% has
gone to lawyers and experts, and only about 15% to the workers and community

residents on whose behalf the suits were brought.

DOE's litigation - management prdgra‘m has dramatically reduced contractor. litlganoﬁ
‘coéts for these casés. lowering the annual cost from $24.4 million In FY 1992 to $10
million in FY 1995, However, DOE's General Counsel's office does not anticipate
further substantial reductions in the costs of defending these and similér cases. Italso
- antipipatés that some of the. cases will result’in_semements with or judgments against

the contractor -- 25% to 30% of which will be paid to plaintiff's counsel.
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The purpose of the DOE Occupational and Environmental Health Act i§to end this -
expensive litigation exercise by substituting the govérnment for the contractors as a
defendant in these cgses, and requiring the cases to be trbied under 'the Federal Tort
Claims Act; with the Department of Justice representing the gwernmgnt. The savings
in litigation costs and in judgments and settlements, estimated to be about $20 million
per year, would be used to provide medical benefits and public health programs for

workers and community residents impacted by the operation of DOE facilities.

The proposéd bill would provide meaningful assistance to communities and Qorkers
affected by DOE's nuclear operations. First, the Department would esta'bli-sh a 'program
to provide supplemental health insurance or medical benefits to employees who
contract cértain diseases and do not atherwise have iﬁsurance to coverl such diéeases.
Second, the Depantment would iss;:e guidance for contesting or settling workers'
compensation awards and claims against contractors arising out of exposure to ionizing
radiation or toxi¢ substances. Third, the Secretary would establish a program for
granting state public heaith agencies funds to provide for various forms of assistance
for communities adversely affected by DOE's tacilities. The money for these programs
would be paid from savings resulting from the suﬁstitution’ of the United States for DOE
contractors as a defendant in the class actions. Thg suits would proceed against the
United Sfates under the Federal Tort'blaims Act, and the governmént would be
represenfé:j by the Department of"Justice. Conseqbently, the Department wouid no

longer have to reimburse contractors to retain outside counsel to defend these cases.

NO. 451

ras



/13736 . 12:31 FM-1 SYLUESTER - 2024562215

In effect, the money saved from paying_feams of Iawyeré would now inure to the benefit

of those affected communities and workers.

NO. 451

It in any fiscai year Congress failed to appropriate the $20 million necessary to fund the. |

program, then the right to sue DOE contractors dikecily would be restored in the

following year.
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NQ. 451
: . ' June 18, 1996 (10:03am)

ABILL

To amend the Department of Energy Organization Act to provide for a more effective

occupational and environmental health program for workers and communities

affected by the operation of Department of Energy defense nuclear facilities.

erica in ress a bled, that this Act may be cited as the "D_OE Occupationai
and EnvironmentalAHealm'A

Sec. 2.Title V! of the Department of Energy Organization Act is amended by

adding at the end thereof the following new section:

"OCCUPATIONAL AND ENVIRONMENTAL HEALTH PROGRAMS

AT DOE defense nuclear facilities

“Section 663.(a) Purpose.~The purpose of this section is to reduce the cost of
litigating radiation claims against DOE cohtrac_tors and to use the funds saved thereby

for occupational and environmental health progfams for current and former workers at

Fas
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- DOE defense nuclear facilities and for residents of communities that may have been

impacted by offsite releases of radiation from those facilities.

“(b)(1) Occupational Health Programs. —~The Secretary shall by rule
establish a program for providing supplemental heatth insurahoo or medical
benefits to any qualifying DOE contractor employee who contracts a radiogenic
illness or chronic beryllium dissase, and who does not have, or who has

exhausted, health insurance that covers such illness.

"(2) The Secretary sﬁall prescribe guidelines for contesting or settling.
worker's compensation claims of ,anq awards to DOE contractor employees that
relate to exposdre to radiation or toxic chemicals. Such g.uidelines shall take
into account current scientific knowledge respecting the health effects of
exposure to radiation and toxic chemicals, the uncertainties associated with the
level of exposure and the consequent health effects, and the need for fair,

expeditious and economical resolution of such claims.

"(e)(1) Community Health Programs.~The Secretary by rule shall establish
a‘program for providing grants to state public health agencies in States in which
DOE defense nuclear facilities are located for purposes of conducting

~ environmental and occupational health programs in communities in'which

adverse health effects may have occurred by reason of the operation of DOE

2
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defense nuclear facilities. Such grants may be used for program reasonably

deslgnéd to improve public health in such communities, such as publlé health

information, medical t:'eatt_nenﬂ or medical surveillance.

“(2) Amounts appmbdéted to camy out this sutsection shaill be allocated by
rule to each State in which DOE defense nuclear facilties are located in a
manner that in the Secnetéry‘s judgment reflects the poieﬁtiai health risks within
and outside the State associated with the operations of DOE defense nuclear
facilities in such State. If operations of a DOE defense nuclear facility in a
State result in potential adverse heaith effects iﬁ a contiguous State, the public
health agency in the State in which the facility is loqeted shall ta.Ke reasonable
stebs to collaborate with the public heattﬁ agency in such other State to ensure
that the benefits of the program under this section are appropriately made

available in other affected States.
" (d) Remedy against the United States.—

(1) The Atomic Testing Liability Act ("ATLA") applies to a clvil aétion for
radiation liability based on acts or omissions of a DOE contractor indemnified
for radiation !iability under section 170d of the Atomi'g: Energy Act or other law to
the same extent such ATLA applies to a contractor described in subsection

(b)(1)(A) or (B) of such ATLA.
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“(2) This subsection does not apply —

“(A) to any extreordinary nuclear occurence as defined in Section 11 J
of the Atomic Energy Act, or '

*(B) to civil actions commenced in a fiscal year followihg a fiscal year

in which amounts authorized by subsection (f) are not appropriated.
“(e) Definitions.— For purposes of this section:

“(1) The tetm 'DOE contractor means a cost reimbursément contractor
to the Department or a predecessor agericy (of a cost reimbursement

subcontractor to such a contractor),

“(2) The term ‘'DOE contractor empioyee' means an employee or

former employee of a DOE contractor.

“(3) The term 'qualifying DOE contractor employee! ﬁﬁeans a DOE
contractor employee who was employed for more thahrtwo years at any
‘DOE defense nuclear facility, or who was exposed to radiat'iovn at such a

. facility in excess of current exposure standards.

(P%;S]
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"(4) The term 'radiogenic iliness' means an illness identified by the
Secretary by rule that.is associated with exposure to ionizing radiation ofa-

type to which individuals may be exposed at DOE defense nuclear facilities.

"(5) The term 'DOE defense nuclear facility' as defined in Section 3163

of the National Defense Authorization Act for Fi_scal Year 1993.

“(8) The term 'predecessor agency’ means the Energy Research and
Development Administration. the Atomic Energy Commission, and the

Manhattan Engineer District.

*(7) The term 'radiation liability' means injury, loss of property,

personal injury or death due to exposure to ionizing radiation.

"(f) Funding.— There are authorized to be appropriated for each fiscal year
beginning with fiscal year 1997, $6,000,000 to carry out subsection (b), and
$14,000,000 to carry out subsection (c). Funds so appropriated shall be

available without fiscal year limitation.”
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SECTION-BY-SECTION ANALYSIS

The bill, the *DOE Occupational and Environmental Health Act”, amends the Department
of Energy Organization Act by adding a new section 663 estitled "Occupational and -
Environmental Health Programs at DOR Nuclear Facilities,” which provides as follows:

m; g 4

Subsection (a) states that the purpose of this section is to reduce the cost of litigating
radiation claims against DOE contractors and to use the money thus saved for occupational and
eavironmental health programs for workers and former workers at DOE nuclear facilities and for

residents of communities that may have been impacted by offiite releases of radiation from those
facilities. ;

Occypational Health Programs.

Subsection (b)(1) would require the Secretary of Energy to establish, through a
rulemaking, a program to provide supplemental health insurance or medical benefits for any
qualifying DOE contractor employee who contracts a radiogenic illness or chronic beryllium

disease when such an employee does not have, or has exhausted, health insurance to cover such
illness.

Subsection (b)(2) would require the Secretary of Encrgy to prescribe guidelines for
contesting or settling worker compensation claims of DOE contractor employees that relate to

NO. 451

alleged exposure to radiation or toxic chemicals. In prescribing the guidelines, the Secretary is to

consider current scientific knowledge concerning the health effects of such exposure, uncertainties
“concerning the levels of exposure, and fair, expeditious and economical resolution of claims.

0 ni h Program. :
Subsection (c)(1) would require the Secretary of Energy to establish, through a
rulemaking, a program to provide grants to state public health agencies in States in which DOE
nuclear facilitics are located to fund environmental and occupational health programs in

communities that may have suffered adverse health effects as a result of the operation of such
facilities. _ ‘

Subsection (c)(2) would provide that the money appropriated to fund grants under

subsection (c)(1) be allocated by rule to each state in which DOE nuclear facilities are located in a .

manner that the Secretary of Bnergy determines reflects the potential health risks associated with
the operation of such facilities. - Where operations of a DOE nuclear facility may affect contiguous
states, subsection (c)(2) requires the public health agency in the state in which the facility is

located to collaborate with the public health agency in the neighbor state to ensure that the
benefits of this program are shared. ;

10
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Remedy Against the United States,

Subsection (d)(1) would make the provisions of the Atomic Testing Liability Act (Section
3141 of the National Defense Authorization Act for Fiscal Year 1991) applicable to civil actions
for radiation liability based on the acts or omissions of 8 DOE contractor who would be
indemnified under Section 170d of the Atomic Energy Act (Prico-Anderson) or under any other
law. The effect of this subsection would be to substitute the United States as defendant for a
covered contractor and to require an affected claim to proceed under the terms and conditions of
the Federal Tort Claims Act.

Subsection (d)(2) would provide that subsection (d) not apply to any claim arising out of
an extraordinary nuclear occurrence (as defined in the Price-Anderson Act) or to any civil action

commenced in a fiscal year following a fiscal year in Whlch the amounts authorized by subsection
(f) have not been appropnated

Subsection-(e) would define for purposes of Section 663 the terms "DOE contractor.”
“DOE contractor employee," "quahfymg DOE contractor employee," “radiogenic illness,"” "DOE
nuclear facility,” "predecessor agency, and "radiation liability."

. Funding,

Subsection (f) would authorize to be appropriated, for each fiscal year beginning with
fiscal year 1997, $6 million to carry out Occupational Health Programs under subsection (b) and
$14 million to carry out Community Health Programs under subsection (c). Funds so
appropriated would be available without fiscal year limitation.
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In a Virginia Hospital,
A Cold War Time of
Strange Experiments

By Cliff Honicker

ETWEEN 1949 and at least 1957,
the Medical College of Virginia
MCV) ran a cecret metabolic, lab
whose primary goal was prepara-
tion for massive nuclear casual-
ties. Imbued with Cold War zeal and scientif-
ic arrogance, doctors conducted a series of
potentially dangerous experiments on hun-
dreds of unaware human subjects, most of
them poor and African American. They were
patients, severely burned in accidents, who
became unwitting human guinea pigs in the
course of their free medical treatment in
“Special” burn units set up with Army re-
search funds.

At MCV and two sister hospitals (Dooley,
a charity hospital for black children, and St.
Philip, a hospital for black adults), about 100 '
patients and/or volunteers a year were sub-
jected to experimental burning, radiation or
antibiotic treatment for what, at least in
some cases, were acknowledged to be “in-
vestigational purposes.”

The doctors injected radioactive isotopes
- into some of these patients, age 6 months to
90 years, knowing that, in earlier experi-
mentation in their labs, the combined effect
of bums and radiation led to significantly in-
creased mortality rates in animals. The goal
of the experiments was to developl'new
“ % methods of medical triage and treatment for
'~ handling the millions of U.S. civilian and mjli-

* tary casualties that could be expected in a

_ nuclear war.

Last year, at the order of Energy Secre-
tary Hazel O'Leary, the Department of En-
ergy offered to release long secret dossiers
on human experimentation. The order came
as a result of Albuquerque Tribune reporter
Eileen Welsome's Pulitzer Prize-winning se-
ries on plutonium experiments in the '40s.

. The Energy Department, citing a 1986 re»
port by Rep. Edward Markey (D-Mass.), said
experiments had been conducted on approxi-
mately 800 people nationwide. President
Clinton established an Advisory Commission
on Human Experiments a month later.

. 8ee BURNS, C4,Col. 1

Cliff Honicker is director of the American
Environmental Health Studies Profect of the
Commission on Religion in Appalachia,
based in Knozville, Tenn.

LR T

= b 2 \ |
UL 3,

OUTLOOK

Commentary and Opinion

- BURNING SECRETS

A =7 //‘/ sall I' 2 (P L {8
s WP :/' i '
e
| i o '/’//’// '{f//.
// A" Y2

2/
I

]

'j",;/

A //'/'///

/o 7,
7

flzs X lrr s, L%
r,“;Jnnhilnmuuwm,,, #
I ————— e —

BY TRANCES ILTTER FOR THL WASHINGTON FO_T

o ————— e 5 e A s S D o Y+ M n e e—

IR R ST TN T R v T T PN I























































































