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§ 7703. Judicial review of decisions of the Merit Systems Pro-
tection Board

(a)(1) Any employee or applicant for employment adversely affect-
¢d or aggrieved by a final order or decision of the Merit Systems
Protection Board may obtain judicial review of the order or decision.

(2) The Board shall be named respondent in any proceeding
brought pursuant to this subsection, unless the employee or applicant
fr employment seeks review of a final order or decision on the
merits on the underlying personnel action or on a request for
worney fees, in which case the agency responsible for taking the
personnel action shall be the respondent.

(b)(1) Except as provided in paragraph (2) of this subsection, a
petition to review a final order or final decision of the Board shall be
fled in the United States Court of Appeals for the Federal Circuit.
Notwithstanding any other provision of law, any petition for review
must be filed within 30 days after the date the petitioner received
notice of the final order or decision of the Board.

(2) Cases of discrimination subject to the provisions of section
7702 of this title shall be filed under section 717(c) of the Civil Rights
Actof 1964 (42 U.S.C. 2000e-16(c)), section 15(c) of the Age Discrim-
ination in Employment Act of 1967 (29 U.S.C. 633a(c)), and section
16(b) of the Fair Labor Standards Act of 1938, as amended (29
US.C. 216(b)), as applicable. Notwithstanding any other provision
of law, any such case filed under any such section must be filed
within 30 days after the date the individual filing the case received
sotice of the judicially reviewable action under such section 7702.

(c) In any case filed in the United States Court of Appeals for the
Federal Circuit, the court shall review the record and hold unlawful
wd set aside any agency action, findings, or conclusions found to
be—

(1) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;
(2) obtained without procedures required by law, rule, or
regulation having been followed; or
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(3) unsupported by substantial evidence;

except that in the case of discrimination brought under any section
referred to in subsection (b)(2) of this section, the employee or
applicant shall have the right to have the facts subject to trial de novo
by the reviewing court.

(d) The Director of the Office of Personnel Management may
obtain review of any final order or decision of the Board by filing a
petition for judicial review in the United States Court of Appeals for
the Federal Circuit if the Director determines, in his discretion, that
the Board erred in interpreting a civil service law, rule, or regulation
affecting personnel management and that the Board's decision will
have a substantial impact on a civil service law, rule, regulation, or
policy directive. If the Director did not intervene in a matter before
the Board, the Director may not petition for review of a Board
decision under this section unless the Director first petitions the
Board for a reconsideration of its decision, and such petition is
denied. In addition to the named respondent, the Board and all
other parties to the proceedings before the Board shall have the nght
to appear in the proceeding before the Court of Appeals. The
granting of the petition for judicial review shall be at the discretion of
the Court of Appeals.
(Added Pub.L. 95454, Title II, § 205, Oct. 13, 1978, 92 Stat. 1143, and

amended Pub.L. 97-164, Title I, § 144, Apr. 2, 1982, 96 Stat. 45, Publ.
101-12, § 10, Apr. 10, 1989, 103 Stat. 35.)

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1978 Acts. Senate Report No. 95-969
and House Conference Report No.
95-1717, see 1978 U.S. Code Cong. and
Adm. News, p. 2723.

1982 Acts. Senate Report No. 97-275,
see 1982 U.S. Code Cong. and Adm.
News, p. 11.

1989 Acts, Statement by President, see

1989 U.S. Code Cong. and Adm. News, p.
1

References in Text

The civil service law, referred to in
subsec. (d), is set out in this title. See,
particularly, section 3301 et seq. of this
title.
Amendments

1989 Amendments. Subsec. (a)(2).
Pub.L. 101-12 amended par. (2) general-
ly. Prior to amendment, par. (2) read as
follows: ‘“The Board shall be the named
respondent in any proceeding brought
pursuant to this subsection, unless the

employee or applicant for employmeat
seeks review of a final order or decision
issued by the Board under secuon 7701
In review of a final order or decisioo
issued under section 7701. the agency
responsible for taking the action appealed
to the Board shall be the named respor-
dent.”

1982 Amendments. Subsec. (bXI)
Pub.L. 97-164, § 144(1), substituted
"United States Court of Appeals for the
Federa!l Circuit” for “"Court of Claims or
a United States court of appeals as pro-
vided in chapters 91 and 158, respecuve
ly. of tide 28",

Subsec. (c). Pub.L. 97-164, § 144(2),
substituted ““Court of Appeals for the Fed
eral Circuit” for “Court of Claims or a
United States court of appeals.

Subsec. (d). Pub.L. 97-164, § 1443},
substituted “United States Court of Ap-
peals for the Federal Circuit’” for “United
States Court of Appeals for the District of
Columbia™.
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMFENT

WASMINGTON. D.C. 20418

OFFICE OF THE DIRECTOR JIN 3 (4"

The Honorable Roger W. Mehile

Executive Director

Federal Retirement Thrift iInvestment Board
1250 H Street, NW

Washington, D.C. 20005

Dear Mr. Mehle:

This is in response to your letter dated May 11, 1998, requesting that the Office of
Personnel Management (OPM) file a petition for reconsideration and request for a stay
of the Merit Systems Protection Board's (MSPB) April 30, 1998 Order in Buckler v
ERTIB. Docket No. DC-0351-94-0776-A-1. As you point out, the MSPB denied your
agency’s cross-petition for review of the addendum initial decision in this case without
any reasoned analysis of the agency's legal arguments because it concluded that the
agency’s cross-petition did not meet the MSPB's criteria for review.

We have determined that this case does not meet the statutory standard in 5 U.S.C. §
7703(d) for seeking reconsideration and then judicial review of a final decision of the
MSPB. We agree that the case raises important issues that wamanted a reasoned
opinion on the merits from the MSPB. Unfortunately, however, the MSPB's practice of
issuing non-precedential decisions that are insulated from OPM-initiated judicial review
has been upheld by the United States Court of Appeals for the Federal Circuit, the
court that reviews MSPB decisions. Homer v. Bums, 783 F.2d 196, 200 (Fed. Cir.
1986). Based upon that precedent, OPM is unable to exercise its statutory authority to
seek reconsideration and judicial review of the MSPB's non-precedential Order in this
case.

Nonetheless, we thank you for bringing this matter to our attention. We also
appreciate the thoughtful analysis provided in your letter and in the petition for
reconsideration that your agency recently filed with MSPB. Should you or

your legal staff wish to discuss this further, please contact my General Counsel,
Lorraine Lewis. She may be reached at 606-1700.

s lahansa.

Janice R. Lachance
Director
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~ 1250 H Street, NW  Washington, DC 20005

THRIFY

4y June 4, 1998

PLAN b
The Honorable Janice R. Lachance By telecopy and mail
Director

Office of Personnel Management
1900 E Street, N.W.
wWashington, D.C. 20415

Dear Ms. Lachance:

Today I received your letter addressing the Federal Retire-
ment Thrift Investment Board’s request of May 11 asking the
Office of Personnel Management to file a petition for reconsid-
eration with the Merit Systems Protection Board in the matter of
Buckler v. FRTIB, Docket No. DC-0351-94-0776-A-1.

Your letter agrees with me that '"the case raises important
issues that warranted a reasoned opinion on the merits from the
MSPB". There was none. OPM is in a position to ask the MSPB for
exactly that, however, by a petition for reconsideration, which
was the point of my May 11 letter. The availability of appeal to
the Federal Circuit under Horner v. Burns is not at issue at this
time, and, in any event, would doubtless depend on what the MSPB
does in response to OPM’s petition.

At the very least, an MSPB practice that amounts to derelic-
tion of duty should be the occasion for OPM’s address through the
petition, since agencies, under the current statutory scheme,
cannot speak for themselves. At best, the MSPB will in fact re-
view the administrative judge’s contradictory decision on the
merits and reverse it. The practice, however, of an exclusive
decision maker’s effectively "punting" its responsibilities --
which, from your letter, I believe you deplore -- will only
continue unless a stand against it is taken by OPM. A petition
for review in this important case presents that opportunity.

There remains only today for OPM to file a petition by the
deadline. Since no brief is required with the filing, it is a
simple matter to fulfill the requirement, but your attorneys must
act promptly. (They were apparently unable to have your response
to me prepared until yesterday, which in itself is quite disturb-
ing; I have in fact still not received the hard copy. I asked
the Board’s General Counsel to inquire about it this morning, and
he procured it by telecopy for me.)

The Board hopes for OPM’s favorable action on this important
matter this afternoon.

Sigcerely,

L) . Phanta

Roger W. Mehle
Executive Director










































































































































