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FROM: ES F.C. RUFF w-o
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SUBIJECT: Lutheran Church-Missouri Synod v. FC(

The Department of Justice and the FCC will file a petition tomorrow seeking
rehearing by the full D.C. Circuit in an important affirmative action case. Lutheran Church-
Missouri Synod v. FCC. A few weeks ago. a three judge panel found that the atfirmative action
policies of the FCC, which are intended to promote diversity among employees ot licensees. are
unconstitutional. A particularly troubling aspect of the opinion is that it subjects efforts to recruit
minorities and women for employment and other opportunities to very demanding legal
standards. The opinion calls into question many recruiting and outreach efforts that now have
bipartisan support. even by those who oppose affirmative action generally. The civil rights
groups support our seeking rehearing.
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[f the Court grants the petition. the case will be heard by all the judges ot the
Circuit. In that event, the Court could reverse the panel’s decision or decide the case on a
different rationale. Either result would be preterable to the current situation. There is some risk
that the full Circuit would agree with the panel. Such a decision would have somewhat stronger
precedential value than the panel’s opinion. but, in our view, that result would not leave us much
\ worse off. In any event, our options remain open as tar as pursing an appeal to the Supreme
Court.
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