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typical industrial setting.” Hearings, supra note 6, at 32 (statement of Sheldon Samuels, AFL- 

CIO).
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bargain in reference to such issues.209 In a recent NLRB decision,210 
an employee union in the chemical industry was allowed to obtain a 
broad range of information from the employer concerning the health 
and safety of employees in the bargaining unit, the employer’s use of 
caustic substances known to cause genetic damage, and other rele­
vant information relating to the safety of the work environment.2" 
The collective bargaining process affords labor unions the opportu­
nity to prevent or curtail employer abuses resulting from genetic test­
ing and similar practices.212

Congress has manifested its intent to provide equal employment 
opportunities to all individuals.213 Employer use of genetic testing in 
the hiring process strikes at the very heart of this notion. Mandatory 
genetic screening should be prohibited. Only advisory, voluntary ge­
netic testing is appropriate within the context of non-discriminatory 
equal employment. Permitting genetic screening in the selection 
process potentially permits covert racial discrimination in hiring. 
Such practices cannot be reconciled with the intent of Title VII and 
other applicable employment law.214 A republic committed to 
equality of opportunity cannot permit special interests to specula­
tively stigmatize individuals, thereby denying them access to equal 
employment opportunity, merely because of their inherited genetic 

composition.
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• Roderic V.O. Boggs, Executive Director, Washington Lawyers’ Committee for Civil 
Rights Under Law.

A Report on the Committee’s Fair

Housing Project 1975-1983 

The Washington Lawyers’ Committee for Civil Rights Under 
Law was established in 1968 by a number of leading local attorneys 
as part of a larger national effort to mobilize the energies of the pri­
vate bar to address serious issues of discrimination and poverty in 
our cities. The urgent need for this special effort grew directly from 
a series of racial disturbances which had erupted in numerous Amer­
ican cities during the late 1960’s.

Since its inception, the Committee has focused its attention pri­
marily on the basic issues of racial discrimination which had been 
identified by the Report of the President’s Commission on Urban 
Civil Disorders. The Committee has also sought to develop new 
programs designed to respond to changing problems and client 
needs. As a result, in addition to long-standing efforts in the fields of 
equal employment opportunity, fair housing and criminal justice re­
form, the Committee’s work has been expanded to include a number 
of special programs in the areas of civil legal services support, alien 
rights, and veterans’ rights. Most recently, the Lawyers’ Committee 
developed new programs to address the vital issues in the field of 
public education in our inner city and the enormous legal needs of 
migrant workers in this region.

The breadth of the Committee’s work is equaled by the magni­
tude of the services which have been contributed by the private bar 
in our community. Over the years more than 1,000 lawyers from 
approximately 100 law firms have provided vast amounts of pro 
bono services in cases ranging from relatively simple lawsuits on be­
half of individual plaintiffs to the most complicated of nation-wide 
class actions.

The Committee’s 15th Anniversary was considered an appropri­
ate focal point to examine carefully the past accomplishments of the 
Committee and, more importantly, to plan for an appropriate future 
agenda. In implementing this goal, the Committee enlisted the 
assistance of a substantial number of energetic and dedicated volun-

Public Education Legal Services Project:
The Efforts of the Washington Lawyers’ 
Committee in the Area of Public 
Education

Redressing the Exclusion of and
Discrimination Against Black Workers in 
the Skilled Construction Trades: The 
Approach of the Washington Lawyers’ 
Committee for Civil Rights Under The 

Law
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address

Eleanor Holmes Norton*

The celebration of rhe ftfreenlh year of rhe Washington

propitious for the P™f“s'“n “ ^XXe The profession has in- 
ably and resourcefully Lm litigiousness
creasingly come under cnucrsm fo everyrn g j
and overregulation to fee strue ures and d d

!ha’m^a'Xm. 1 count myself a critic of rather

role for

2’, 1983.

\y-

teer attorneys from many of the law firms which have been most 
active in its work. These volunteers were given a clear and challeng­
ing assignment: (1) to take a hard and objective look at the basic 
civil rights issues which the Committee had sought to address; (2) to 
assess critically, the efforts which the Committee has undertaken; 
and (3) to suggest an appropriate agenda for Committee action in the 
future.

The papers which follow were presented at the Committee’s An­
niversary Program on September 27, 1983. The papers, limited to 
major areas of activity which are a part of current programs or 
which have extended over a lengthy period of time,** reflect efforts 
directed at area problems. However, the issues represent national 
concerns. Although governmental response to these problems has 
been helpful and remains necessary, the support of the private sector 
is essential in the continuing struggle against discrimination and its 
resultant inequities.

pushed through the efforts of the private

. P-- P-lee.

■ • i Law-
a moment as

*• The papers do not reflect the Committee’s extensive efforts: to provide an introduc­
tory legal reasoning course for entering minority law studenu; on behalf of veterans seeking to 
upgrade their less than honorable military discharges and; to provide private bar support for 
local legal services programs. The Committee’s successful challenge to school closings and 
boundary changes in Montgomery County and its Supreme Court victory assuring rights of 
black children to attend commercially operated private schools are also not included.
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room for praise and

The Private Bar and Public 
Confusion: A New Civil Rights 

Challenge
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John Payton*

United States; it directly employs three to four million people and 
conn hillinn tn the pross national product.1 More-

First,

i

ject, has made a substantial contribution towards addressing such 
problems since 1972. With continued effort, the next decade should 
see similar or even better results.

Redressing the Exclusion of and 
Discrimination Against Black 

Workers in the Skilled 
Construction Trades: The

Approach of the Washington Lawyers 
Committee for Civil Rights 

Under Law

Introduction

The construction industry is one of the largest industries in the

contributes over $200 billion to the gross national product.1 More­
over, the construction industry has several unique characteristics that 
are significant in terms of equal employment opportunities. First, 
construction wages are relatively high for skilled craft workers. Sec­
ond, there are only minimal educational and other requirements for 
entry into the skilled construction crafts. Third, construction activity 
is highly visible, since a great deal of the work occurs outdoors, and 
therefore progress, or the lack thereof, in integrating black workers 
into the construction industry is readily apparent.2 These character­
istics would suggest that the enactment of laws prohibiting discrimi­
nation in employment would be followed by considerable progress 
in the integration of black workers in the construction industry.

• Associate at Wilmer, Cutler & Pickering. This report was prepared for the Fifteenth 
Anniversary Program of the Washington Lawyers’ Committee for Civil Rights Under Law, 
held on September 27, 1983. The report would not have been possible without the research, 
drafting, and statistical analysis provided by Ginny Gourley, a paralegal at Wilmer, Cutler & 

Pickering.
1. Department of Commerce, Statistical Abstract of the United States 740- 

43 (103d ed. 1982-83).
2. R. Marshall, Employment Discrimination 26 (1978) [hereinafter cited as 

Marshall].
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important role was and is

were not

A. Pervasive Racism

abolished in the law in most northern states. Black people were

sec-

System (1977) [hereinafter cited as Hill],

I. Historical Development of the Exclusion of Black 
Workers in the Skilled Construction Trades

The exclusion of black workers from the skilled construction

lhe pre-Civil War penod. -^ajority of all IW 

often trained slaves to do work that otherwise

However, in 1970, when the Lawyers’ Committee first looked into 
this issue, virtually no progress had occurred. The percentage of 9 
black workers in the skilled construction trades was so dispropor- 
tionately low as to be fairly characterized as representing the exclu- '1 

sion of black workers from those trades. The lack of progress was ■ j 
due in large part to the fact that the skilled construction crafts had a 
erected some of the most effective and persistent barriers to the entry 
of black workers in all of industry. Furthermore, this exclusion of I 
and discrimination against black workers in the construction crafts 
was not an incidental effect of a system but an intended effect.

This paper will describe the considerable contribution that the | 

Washington Lawyers’ Committee has made to alleviate these 
problems in the Washington area.3 * Preliminarily, it will briefly trace 1 
the history of racial exclusion and discrimination in the construction j 

industry nation-wide, as well as describe some of the earlier efforts to | 
address this problem. This background is essential to a complete 1 

understanding of the problems presented to black workers seeking 
employment in the skilled construction trades. The paper will then J 

describe the non-litigation efforts of the Lawyers’ Committee to ad- 1 
dress these problems in the Washington area.

The major thrust of this paper, however, will be to examine 
carefully the efforts of the Lawyers’ Committee to redress through j 
the courts the exclusion of and discrimination against black workers | 
in the skilled construction crafts. These efforts were designed in 
close cooperation with civil rights and community organizations but 
were spearheaded in large part by lawyers from Washington, D.C. 
law firms acting on a pro bono basis. An assessment of these efforts 
will be attempted. We learned a great deal from these efforts, not the 
least of which is a sense of frustration with trying to solve these 
problems by legal means alone. This paper concludes with some 
recommendations about future efforts in this area.

3. This focus on the Washington Lawyers’ Committee’s efibrts is, of course, not meant to
minimize the efforts by others, including the EEOC, other civil rights organizations and pri­
vate litigants.

! from racist attitudes and preferences of white construction contrac- 
I tors and craft workers. Not that those factors did not play a role for 

I thev certainly did. However, a much more important role was an
? LC ^*2 construction trade unions which were organizedUAVJ v** -  --- ---------J

allowed to compete with them for employment.
To. ‘ '

ple .he United Su.es i^heS^hm

b, skilled while workers. Moreover, slaves dominaled many of the 
Sd construclion trades in the South? Of course, they were not 

allowed to enjoy the fruits of their labor.
The situation in the North with respect to black workers was 

Qualitatively much better: they were not slaves. But, in other ways, 
?heir status was disturbingly unsatisfactory. While siavery had.been 
abolished in the North by 1830, rigid segregation was not only the 
practice, it was the law in most northern states. Biack. P^Ple ^ere 
either excluded from or assigned to special sections of rtuall aB 

public transportation—from stagecoaches, to railroad cars’ 
-T'U r r1-*__ __ frnm nr assigned to speci

= s- -

|«4| CONSTRUCTION INDUSTRY'S EXCLUSIONS

trades is the result of much more than racial discrimination derived

To ndersund how Mack workers have been excluded from the 

skilled construction trades, it is necessary to place the >”
hkmrical nerspective. The development of all white skilled con 

[ junction crafts that are organized in ways that have perpetuate 
their racial exclusivity was no accident. This development occurr 

[ throughout the country, in both the North and the South.
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B.

8. J.H. Franklin, From Slavery to Freedom, 284-85 (Sth ed. 1980) [hereinafter cited 
as Franklin].

The Rise of the Unions/The Role of Skilled Construction Craft 
Unions

The post-Civil War period brought with it the development of 
the industrial base of the country and the concomitant rise of power­
ful industrial unions. With the exception of the Knights of Labor, 

that the North was abolitionist meant that slavery would not be tol­
erated, not that equality would be promoted.

In every day practical terms, the oppressive situation in the 
South improved only marginally after the Civil War. The brief in­
terlude of Reconstruction was followed by the Compromise of 1877 
whereby the South was given, in essence, “home rule.” This brief 
period of political power enjoyed by the black population ended and 
was replaced by disenfranchisement and legislated inferiority. Vio­
lence and terror directed against black people were at a very high 
level during this period. Meanwhile, white workers did all that they 
could to prevent black workers from competing with them. Jobs pre­
viously held by black workers, including construction craft jobs, 
were converted, by law or practice, into white-only jobs.5 There 
were over fifty strikes by white workers protesting the employment 
of black workers.6

Many of the “Jim Crow” laws that the South enacted during 
this period were similar to the laws that the North had been employ­
ing for decades. By the turn of the century, the segregation and ex­
clusion of black people in the South was legally complete. From 
hospitals, to public accommodations, to transportation, to schools, to 
jobs, there were laws that excluded or segregated black people.7

Both in the North and in the South, there was a long period of 
indifference to institutional racism. Intentional and successful efforts 
to remove black workers from positions in which they could compete 
with white workers occurred in the entire country. Coupled with the 
complete loss of political power, and the absence of any economic 
power, it is not surprising that black workers were helpless to protect 
themselves.

5. Hill, supra note 4, at 12.
6. Id. at 1-16.
7. For extended treatment of this period see, R. Logan, The Betrayal of the Negro 

at 147-64 (1965); C.W. Woodward, The Strange Career of Jim Crow 1-29 (1966).

which sought to organize all unskilled workers, including black 
workers, but whose influence faded prior to the turn of the century, 
the American labor movement was either openly hostile to black 
workers or indifferent to practices that discriminated against black 
workers. The increasingly powerful American Federation of Labor, 
which had initially taken a position against racial discrimination, 
eventually acquiesced and accepted many white-only unions. In 
those instances where there was a white union, the AFL theoretically 
allowed for the creation of parallel black unions. However, that al­
ternative was unsatisfactory because it resulted in the reservation of 
the best work for white workers. In any event, the alternative of a 
parallel black union could be blocked by the objection of the white 
union. The effect of these union practices was to exclude black 
workers from the ever increasing industrial activity that was 
occurring.8

Construction craft unions made the most of this framework of 
racism by erecting perhaps the most significant barriers to black 
worker participation in any sector of the economy. This is due in 
part to the fact that the role unions play in the construction industry 
is significantly different from that which they play in nonconstruc­
tion industries. In general, a nonconstruction employer hires its per­
manent employees through its own personnel department. Its 
personnel department is advised of the qualifications which potential 
employees should possess and the personnel office will advertise or 
otherwise locate such applicants. Once hired, the employees may 
have to join a union.

In contrast, the construction contractor has few permanent em­
ployees. Instead, employees are hired to staff specific construction 
job requirements. At the end of the construction, the employment 
relationship terminates. When the contractor needs to hire employ­
ees, it does not usually turn to its personnel office—it usually does 
not have one—but to the unions. For the construction contractor, 
the role of the personnel office is often played by the construction 
craft unions. Thus, if the construction contractor wants to hire an­
other rodman (an ironworker that places the steel rods that concrete 
is poured over) he calls up the ironworker’s union and asks that one 
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io only work for black contracting firms, only on residential build­
ings, and only on those to be inhabited by black tenants.12 In addi-

be sent over to the job site. Most unions have exclusive hiring hall I 
agreements with construction contractors and therefore the only way I 
a rodman could be sent to the job site is through the referral by the | 
union.

Although construction craft workers are, in general, highly I 
skilled, most enter the craft with few, if any, skills. It is in the craft I

that the skills are acquired. Despite the fact that there are few bona 
fide requirements for entry, entry is difficult. Often a worker must j
be recommended by a craft member, screened by a craft board and ,
voted on by the craft for acceptance into the craft. For black work­
ers, these barriers can prove insurmountable.9

White construction craft unions have for over a hundred years 
effectively denied access to the skilled construction crafts to black 
workers. Those black workers that were skilled, either by pre-Civil 
War training or through institutions such as Booker T. Washington’s 
Tuskegee Institute, found few opportunities for work.10 No longer 
slaves, these carpenters, brickmasons, and similar workers, found 
that they were excluded by white unions (in some instances, laws 
banned them from their craft) and that white contractors preferred 
to hire white workers instead of them.

More importantly, black workers made no headway into the 
new crafts that were used in the construction associated with indus­
trialization—sheetmetal workers, iron workers, pipefitters and 
steamfitters, among many others—because of the barriers imposed 
by those craft unions. In part these barriers remain to this day and 
the exclusion of black workers, though not complete, remains a ma­
jor example of the institutional effects of racial discrimination.11

9. It is true that the nonunion sector of the construction trades is significant and proba­
bly growing. Nevertheless, unions control the majority of those jobs—particularly of the best 
and highest paying jobs in commercial construction. This is certainly the case in Washington. 
D.C. and was the focus of the Lawyers’ Committee's efforts.

10. R. Rowan & L. Rubin, Opening the Skilled Construction Trades to Blacks. 
10 (1972, reprinted in 1974) [hereinafter cited as Rowan & Rubin).

11. As recently as 1979, the United States Supreme Court noted: “Judicial findings of 
exclusion from crafts on racial ground are so numerous as to make such exclusion a proper 
subject for judicial notice.” United Steelworkers v. Weber, 443 U.S. 193, 198 n.l (1979).

12. Hill, supra note 4, at 240.
13. Id.
14. Id. at 237.

tion, the white union would let them work only on permits from the 
white locals and only for a probationary period.13 The black plumb­
ers union voted against becoming a party to this agreement.

In Chicago, as elsewhere, white union officials continued to ad­
vocate the so-called duty of their union to secure employment for all 
their white members before black workers would be eligible for em­
ployment. The effect of this duty was to severely limit the opportu­
nities available to black workers. During periods of economic 
decline in the construction industry, it virtually eliminated opportu­
nities for black workers. During periods of economic expansion 
white workers were given the best work.

Black construction workers had no political or economic power 
and few allies. Their natural ally, labor, was the immediate cause of 
their plight. The American Federation of Labor refused to take any 
action against unions for discriminatory practices and black workers 
remained excluded in all parts of the country. When black construc­
tion workers organized their own unions, these unions were often not 
accepted by the AFL nor recognized as official unions.14 The De­
pression, therefore, saw little progress by black construction workers.

Even World War II and the end of the Depression did not mean 
good times for black construction workers. Federal agencies began 
signing “stabilization agreements,” i.e„ agreements preserving the 
status quo with craft unions, and thereby ensured gainful employ­

C. Response of Black Skilled Construction Workers

Black construction trade workers, lacking both political and 

economic power, responded to this situation by forming their own 
unions and attempting to compete with white unions for work. Most 
of these efforts were unsuccessful. For example, during the Depres­
sion, black plumbers were invited to join the AFL Pipe Trades 
Council of Cook County (Chicago) which technically would have 
made them eligible to work for unionized construction firms. How­
ever, white locals still had closed-shop agreements that, in effect, 
meant that the black plumbers would still be excluded from three- 
quarters of the work. Furthermore, the offer to the black plumbers 
to join the Council was conditioned on the black plumbers agreeing
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on race, creed,

nate in hiring.

j PCEEO was granted the power
unions, rec-

furnished false information, cancel thewho failed to comply or

demonstrated changes in their policies.

Ud to 1964, there was no federal law that aaaresseu ««
in emnlovmenl.” Title VII of the 1964 Civil Rights Act

it 11246, sWle-Ud Th^t^^s —ed

18. Exec. Order No. 10925, 3 c.r.K. u
19. Rowan & Rubin, supra note 10, at 25.

20. See supra note 15.

ment only for the white workers on government projects. Since J 

blacks were not allowed to join the white unions, the doors to the 
construction jobs remained shut for black workers. In Savannah, 1 
Georgia, for example, a major construction employer had a “closed 1 
shop” agreement with the Savannah Building Trades Council of the '|| 
AFL. The Council referred only white carpenters when employment 3 

was available. When there were no white workers left, the Council a 
called in white workers from outside the city rather than give the 3 

work to the many unemployed local black carpenters.
With only minimal economic and political power, and insignifi- | 

cant results from self-help efforts, it was apparent that a new ap- I

proach was needed. That new approach was to turn to the federal 1
government. New contracting practices by the government, which 
would not tolerate discrimination, were needed. Laws were also 1
needed. It is important to realize that at this time there were no 1
federal laws which were believed to prohibit racial discrimination.15 |

15. 42 U.S.C. § 1981 (1976) also may cover employment discrimination. Unfortunately, 
this 1866 act was “lost” until relatively recently. By the time the Lawyers’ Committee’s litiga­
tion was brought in the 1970s, it had been rediscovered and was pleaded in most of those cases 
as a cause of action.

16. Rowan & Rubin, supra note 10, at 23. See also, 5 A Report of the United States
Commission on Civil Rights, (To Eliminate Employment Discrimination: July, 1975) 343.
These trades were less skilled than the others.

color, or national origin was prohibited in defense employment or 
•7

rlLUlIVSSV wwr. .

The early Fifties witnessed additional changes. President Eisen- 
___ rk.. Proddent’s Committee on Government Con-

B. Title VII and Executive Order 11246

Un tn 1964. there was no federal law that addressed racial dis-

I

vent discrimination in the federal government and by federal gov- 
; eminent contractors. This pressure culminated in the threatened 
i “March on Washington” planned in 1941. The pressure had

.on -----------
mV A A VOA***'*** »* ------------------------

This Committee was designed to persuade

ind positive effect.
Order 1

t construction as well as nonconstruction contractors not to discrimi­

nate in hiring.
In May 1961, President Kennedy estabUshed the President s 

Committee on Equal Employment Opportunity (PC ).

to publish&names of non-complying contractors and unions, rec­
ommend legal action by the Justice Department to prosecute those 
who failed to comply or furnished false information, cancel 
contracts of non-complying contractors, and prohibit government 
agencies from entering into new contracts with discriminating em­
ployers who had not demonstrated changes in their policies.

Although at the time many thought this Committee would be effec­
tive, it had no real power and proved to be of little use.

II. National Efforts to Remedy Racial Discrimination in 
the Construction Industry

A. Early Efforts

National efforts to bring about equal employment opportunities 
in the construction industry finally gained momentum during World 
War II. Efforts were made by civil rights leaders to have contractors 
hire certain percentages of black construction workers in all trades. 
Contractors claimed that they did not object to meet the “negro quo­
tas” in unskilled and trowel trades,16 but that they could not find 
black workers who were skilled in other crafts. This effort was not 
effective in increasing black participation in the construction trades. 
Black labor leaders were not deterred. They decided to focus their 
efforts on the federal government and the enormous amount of con­
struction work that the federal government contracted for every 
year.

government service.17 *

:■ bower established the President’s Committee

f tracts in 1953.

ployers who had not

potentially powerful weapons

_ 17. Exec. Order No. 8802, 3 C.F.R. 957 (1938-1943 Comp.); Franklin. note 8, at

S Exec. Order No. 10925, 3 C.F.R. 448 (1959-63 Comp.).

eminent contractors. This pressure

“ In 1941, President Roosevelt issued Executive
8802 which stated that discrimination based t— ------

crimination in employment.20 Title VII ot the 1904 civu rvigmS 
changed that, and, with regard to federal contractors, Executive Or­

in the fight against the exclusion
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26. If a union fails to supply information to a covered contractor OFCCP requires this 
factzna/ be reported to the Justice Department of EEOC. Exec. Order No. 11246, section 
2O9(cM3).

“goals” for black participation in the federal contractor workforce. 
Contractors were required to show either that they had met those 
goals for each construction trade or that they had made “good faith” 
efforts to meet these goals. Penalties for failure to comply with the 
Executive Order could be as severe as disbarment (disqualification 
from future federal contracts).

Executive Order 11246 applied only to federal contractors, how­
ever, and therefore placed no obligation on unions.26 Because of the 
commanding position that craft unions enjoy in construction, this 
omission has seriously limited the effectiveness of the executive 
order.

C. The Philadelphia Plan

The enforcement of Executive Order 11246 had to be revised in 
significant ways in order to have any chance of success in the con­
struction industry. The nature of the construction industry—few 
permanent employees, reliance on craft union referrals for job-spe­
cific employees, seasonal nature of the work—had to be taken into 
account. Also, the fact that the Executive Order did not cover un­
ions could not be ignored. Responding to these factors, the Depart­
ment of Labor, in 1968 (the last year of the Johnson Administration), 
developed an approach based on an area-wide plan that would look 
to area-wide construction craft figures.

The pioneer program was the “Philadelphia Plan,” an affirma­
tive action program built around specific goals and timetables for 
each trade, covering federally funded construction in the Philadel­
phia Metropolitan area. The Plan was to include six construction 
trades and was designed to move black workers into these trades. 
The Plan established local goals for each trade. It was to cover all 
federal and federally-funded projects of $500,000 or more in the five- 
county Philadelphia area. A designated time period of four years 
was given for contractors to reach their goals for minority employ­
ment in all crafts. The ultimate goal was to have the percentage of 
black workers in each covered craft equal to the percentage of black 
residents in the five-county area.

21. Civil Rights Act of 1964, §§ 701-718, 42 U.S.C. §§ 2OOOe-17 (1976).
22. In addition to this Act, the federal government began to focus on apprenticeships. 

There were to be new selection procedures in these programs based on objective standards and 
equal opponunity. Although these programs were to adhere to these procedures, the penalties 
for not complying were extremely weak.

23. 42 U.S.C. § 2000e-17.
24. 42 U.S.C. § 2000.
25. Exec. Order No. 11246, 3 C.F.R. 339 1964-65 Comp, (reprinted in 42 U.S.C. 2000e) 

n976t

and discrimination against black workers in the skilled construction 3 
trades. Title VII could be immediately and directly applied to the 
problem for there were no special problems presented by the con- « 
struction industry to be dealt with. The problem is not the law, or .■ 
the need for novel interpretations of the law, but rather merely the ■ 
application of the law. Executive Order 11246, on the other hand, 
did require some fine tuning before it could be effectively applied to 
the construction industry. The discussion below, therefore, will deal 
rather briefly with Title VII and more extensively with the Executive 
Order.

The 1964 Civil Rights Act21 was the first major federal legisla­
tion that could be used to address discrimination in the construction 
industry.22 Title VII23 of the 1964 Civil Rights Act gave the govern­
ment and private litigants legal means to attack discrimination by 
federal contractors. Unions were also covered by Title VII. Section 
703(c) prohibited discrimination in referrals and section 703(d) for­
bade any employer, union, or joint labor management committee 
which controlled apprenticeship or other training programs from ra­
cial discrimination.24

Executive Order 11246,25 issued in 1965 by President Johnson, 
was the first and remains the only direct federal effort to redress the 
effects of past racial discrimination by federal contractors, construc­
tion and nonconstruction. This Order stated that all federal contrac­
tors must take affirmative action to ensure equal employment 
opportunities, advertise their commitment to nondiscrimination, and 
file detailed reports with the federal contracting agency describing 
their own employment practices, those of their subcontractors, and 
those of the unions with which they are involved.

The Office of Federal Contract Compliance Programs (OFCCP) 
was established in the Department of Labor to supervise the enforce­
ment of the executive order. In addition, OFCCP was to establish 
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ually, to corrective efforts, a second problem, discrimination against

III. Local Efforts to Remedy Racial Discrimination in 
the Construction Industry: The Washington 

Plan

In Washington, D.C., the exclusion of and discrimination 
against black workers in the skilled trades became a focal point of 
civil rights activity in the late 1960s. The initial problem was the 
eYcbicinn nf hlarV workers As that nrohlem bepan to resnond. erad-

The Plan was to be monitored by OFCCP. Every contractor 
was to comply or again show a “good faith effort.” Whether or not 
such an effort was shown would be determined by OFCCP. As in 
the case of a non-Plan contractor found not to be complying, meas­
ures such as cancellation or suspension of contracts or portions of the 
contract and disbarment from further federal contracts could be 
taken.

The Department of Labor was optimistic that the Plan goals 
could be reached. There were many jobs opened and many opportu­
nities to advance because of the construction industry’s growth po­
tential. Contractors, however, were extremely unhappy with the 
Plan and many brought their challenges to court. They even tried to 
put an end to the Plan in Congress. Both attempts were defeated. 
Although it did not support the Philadelphia Plan, the Nixon Ad­
ministration found it difficult simply to turn its back on an imposed 
“solution” regarding skilled trade’s discrimination and federal con­
struction. Therefore, as an alternative, the Nixon Administration 
pressed hard for “hometown plans.” There was virtually no uni­
formity among the plans nor any effort by the Department of Labor 
to direct “home town” solutions in one way or another. These plans 
involved agreements negotiated by local contractors, local union rep­
resentatives, and community organizations. In part because those 
community organizations often lacked any substantial legal assist­
ance, the hometown plans were almost uniformly worthless. They 
basically lacked any contractually binding obligations, often 
amounted to nothing more than a “we’ll try harder” approach, and 
often only covered a very small portion of the problem (e.g., appren­
ticeship). It was, however, Department of Labor policy to foster 
these approaches and only to move ahead with imposed plans when 
local negotiations failed to produce any results.

27. There were also some demonstrations and sit-in activity at this point.
28. This was originally performed by the National Lawyers’ Committee but soon thereaf­

ter moved to the Washington Lawyers’ Committee.

those black workers that had gained access to the craft union or its 
work, increased in prominence. Out of the recognition of the need to 
change the situation, heightened by the prospect of major construc­
tion activity for the planned subway system, grew a coalition of local 
organizations, the Washington Area Construction Industry Task 
Force (Task Force), which, with the aid of the Washington Lawyers’ 
Committee, played a substantial role in fighting racial discrimination 

in the construction craft.
The Task Force had a membership or body of over twenty en­

dorsing organizations, including the traditional civil rights organiza­
tions (Washington Urban League, NAACP), minority employment 
and poverty organizations (Project Build, United Planning Organi­
zation), and community organizations (community organizations for 
the Shaw area, the 14th Street area, etc.).

With construction about to begin on the $2.5 billion Washing­
ton Metro in early 1970 (and to extend for a decade) the Task 
Force’s first effort was directed at this project. In 1969 and early 
1970, the Task Force issued several reports covering the dimensions 
of the Metro project and the degree to which, if union labor were 
relied on, blacks and other minorities would be excluded from the 
economic benefits of jobs that could be created by this project.27

In the early spring of 1970, the Task Force’s community activ­
ism and Washington Urban League staff were complemented by 
legal capability provided by Arnold & Porter and Wilmer, Cutler & 
Pickering, with the coordinating role being filled by the Lawyers’ 

Committee.28
The principal effort of the Task Force was to see that a “Wash­

ington Plan,” modeled after the Philadelphia Plan, was imposed on 
Washington. Local labor and contractor representatives were all too 
eager to negotiate a “hometown solution.” The Department of La­
bor had scheduled hearings in April 1970 to hear testimony on the 
need for and nature of any plan for the Washington area. The Task 
Force decided that it should testify at the hearings. Accordingly, the 
Task Force, with legal assistance, prepared testimony, testified, and 
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Trade

Asbestos Workers
Boiler Makers 
Bricklayers 
Carpenters
Cement Masons
Electricians
Elevator Constructors
Glaziers
Iron Workers
Laborers 
Lathers
Operating Engineers
Pipefitters-Plumbers-

Steamfitters 
Plasterers
Reinforce Rodmen
Roofers
Sheet-Metal Workers 
Teamsters
Tile and Terrazzo Workers 
Painters and Paperhangers

29. Also, during this period, to some degree, under pressure from the Task Force, the 
Department of Labor ordered a freeze on Metro contracts (which had been imposed earlier 
and then withdrawn), pending a resolution of the Washington Plan situation.

30. 41 C.F.R. 60-5 (1974).
31. Id. at 223.

sponsored other witnesses. In its testimony the Task Force opposed 
any negotiated hometown plan and supported an imposed plan simi­
lar to the Philadelphia Plan. Following the hearings, there were 
some further community activities and demonstrations organized by 
the Task Force.29

On June 1, 1970, the Department of Labor issued the Washing­
ton Plan.30 It followed the basic format of the Philadelphia Plan but 
also encompassed the federally-assisted construction activity of fed­
eral contractors. In its findings, the Department of Labor stated:

[I]t is apparent that minority workers . . . have been prevented 
from fully participating in certain construction trades. This exclu­
sion is due in great measure to the special nature of employment 
practices in the construction industry where contractors and sub­
contractors rely on construction craft unions as their prime or sole 
labor source. Collective bargaining agreements and/or estab­
lished custom between construction contractors and subcontrac­
tors and unions frequently provide for, or result in, exclusive 
hiring halls; even where the collective bargaining agreement con­
tains no such hiring hall provisions or the custom is not rigid, as a 
practical matter most people working in these classifications are 
refened to the jobs by the unions. As a result of these hiring ar­
rangements, referral by the union is a virtual necessity for ob­
taining employment in union construction projects. Minorities 
often have not gained admittance into membership of certain un­
ions and into certain apprenticeship programs, and, thus, have not 
been referred for employment.31

The Department also published the percentages of minority 
participation in selected construction trades. That data is presented 
in the following chart.

4.1%
25.4%
32.4% 
85.3%

1.1%
87.0%
3.6%
6.6%

Percentage Minority

‘ 1.4%
0.0%

56.9%
16.2%
71.1%

4.8%
10.6%
3.3%
3.2%

90.6%
10.0%
24.4%

These figures revealed a stark picture. In those trades that are 
used in commercial construction and are generally higher paying, 
electricians, elevator constructors, ironworkers, pipefitters, sheet­
metal workers, there were very few black workers. In labor intensive 
categories, black workers dominated. In those trades that are used in 
small jobs and large jobs (residential and commercial construction), 
brick layers, cement masons, plasterers, roofers, the relatively high 
representation of black workers was misleading because in the gen­
erally higher paying commercial work they were badly 
underrepresented.

The Department determined that minority workers constituted 
approximately 26% of the total work force in the Washington, D.C. 
SMSA, and therefore excluded from the coverage of the Washington 
Plan those trades that exceeded or were close to that percentage. 
(The Department also noted that 71% of the population of Washing­
ton, D.C. was black). The remainder of the trades were included in 
the Plan. For each of those trades, goals for minority participation, 
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1971

IV. Litigation Sponsored by the Lawyers’ Committee22%-28%16%-22%10%-16%

35%-42%28%-35%21%-28%14%-21%

25%-31%19%-25%13%-19%7%-13%

34%-40%28%-34%22%-28%16%-22%

efforts in the spring of 1970 were not built upon, thereby galvanizing community involvement

32. Contractor was defined to include subcontractors.

8%-14%
16%-22%
6%-12%

10%-16%
10%-16%

15%-2O%
19%-27%

16%-22%
16%-22%

20%-25%
27%-35%

20%-26%
28%-34%
18%-24%

22%-28%
22%-28%

26%-32%
34%-40%
24%-30%

28%-34%
28%-34%

14%-20%
22%-28%
12%-18%

25%-30%
35%-43%

Electricians
Painters and

Paperhangers
Plumbers, Pipe­

fitters, and
Steamfitters

Iron Workers
Sheet Metal

Workers
Elevator

Constructors
Asbestos

Workers
Lathers 
Boiler Makers 
Tile and Terrazzo

Workers
Glaziers

Under the Plan no contract could be awarded for federal (or 
federally assisted) construction unless the contractor32 first submitted 
an affirmative action plan that incorporated the appropriate goals. 
After one year the contractor’s performance would be reviewed to 
determine if it had met its obligations. A contractor would be con­
sidered to have met its obligations if (1) it met its goals in each of the 
trades it utilized, or (2) it was a member of a contractors’ association 
that was seeking to increase minority participation in the construc­
tion trades as a group, and, that although the contractor had not met 
its goals the association as a whole had, or, (3) it showed that the 
construction crafts from which it received 80% of its trade workers 

10%-15%
11%-19%

expressed in terms of a range, were established. In addition, in rec­
ognition of the fact that it would take time for some of the trades to 
achieve progress, the ranges were gradually increased over time. 
The following progression of ranges was established:

had referred sufficient minorities in the Plan area to satisfy the over­
all goal, or (4) if the contractor had not satisfied any of the above 
criteria, it could still be considered to be in compliance if it had 
made certain specified “good faith efforts” to recruit minority trade 
workers. The Plan applied to the entire Washington Standard Met­
ropolitan Statistical Area.

33. These materials were prepared by Wilmer, Culler & Pickering.

34. After a flurry of activity following imposition of the plan, the Task Force’s activities 
subsided markedly. In hindsight it is easy to see that it was a mistake that the successes of the 
efforts m the spring of 1970 were not built upon, thereby galvanizing community involvement 
and leading to a very careful monitoring effon with respect to the activities of, and results 
obtamed by, participating contractors. There were periodic Washington Plan review commit­
tee meetings but the Depanment of Labor refused to give solid statistical updates on perform­
ance under the Washington Plan at those meetings. Furthermore, the community did not do 
an effective job of utilizing the forum of those review committee meetings for that purpose.

Washington Plan Goals for Minority Employment

1971-1972 1972-1973 1973-1974

28%-34%

In July 1970, right after the promulgation of the Washington 
Plan, the Lawyers’ Committee and the National Urban Coalition 
sponsored an “Equal Employment in the Construction Industry 
Conference.” Participants came from all across the country to dis­
cuss problems of discrimination in the skilled trades. The Lawyers’ 
Committee arranged for the preparation of comprehensive legal 
matters for the conference: a memorandum on legal strategies for 
attacking discrimination and a booklet containing summaries of the 
various imposed plans and hometown plans in existence in other 
areas of the country.33 As a follow-up to the conference, a model 
“negotiated” plan was prepared and distributed.34

The legal strategies that came out of the conference were 
straightforward: rely on private suits under Title VII and put pres­
sure on the Department of Labor to enforce Executive Order 11246. 
As commonplace as such a strategy appears now, it must be borne in 
mind that both tactics were relatively new at the time.

Title VII of the 1964 Civil Rights Act and Executive Order 
11246 were designed to be powerful weapons in the fight against ra­
cial discrimination and it was thought that they could be easily 
adapted to the discrimination directed against black workers in the 
skilled construction crafts. This would be especially the case if class 



[Vol. 27HOWARD LAW JOURNAL1414 1984] CONSTRUCTION INDUSTRY'S EXCLUSIONS 1415

36. There were a number of cities where the project operated.

want to pursue a class action to the possible detriment of any indi­
vidual claims they may have, or that they would be interested in 
lengthy litigation that will be frustrating under the most favorable 
circumstances.

Some of the Lawyers’ Committee plaintiffs were identified by 
an EEOC funded project in which the Lawyers’ Committee agreed 
to provide counsel for plaintiffs that were identified but who could 
not be represented by EEOC due to statutory restrictions then in 
place that limited the actions that EEOC could bring.36 Others liter­
ally just came in off the street. The two actions by the Task Force 
against enforcement agencies were the only planned pieces of litiga­
tion. The litigation that was brought has therefore been scattered 
among the craft unions, contractors, and enforcement agencies. 
Some litigation that the Lawyers’ Committee would like to have seen 
brought, it never had the opportunity to bring. Some of Che litiga­
tion that was sponsored was perhaps ill advised.

The cases were litigated by various law firms contacted by the 
Lawyers’ Committee. Periodically, the Lawyers’ Committee spon­
sored meetings which included all of the lawyers handling all of the 
cases. The purpose of the meetings was to share experiences and, to 
a limited extent, coordinate efforts.

The following chart of the cases, each of which is described in­
dividually below, provides an overall view of the litigation spon­
sored by the Lawyers’ Committee in connection with its effort to 
address racial discrimination in the construction industry.

35. As mentioned above. Executive Order 11246 has a serious hole in its coverage: it 
applies only to construction contractors, not to construction craft unions. In part this is due to 
the fact that the Executive Order applies to all federal contractors, including nonconstruction 
and construction. In its general application the order fails to take into account the significant 
special nature of construction: that most construction contractors rely on unions as their per­
sonnel agencies.

actions were brought under Title VII and the enforcement effort by 
federal agencies of the executive order were reasonably effective.

The significance of Executive Order 11246 should not be under­
estimated. The federal government is the largest contractor for con­
struction work in the United States. There is literally no major 
construction contractor that has not done business with the federal 
government. Therefore, the government, through OFCCP, should 
be able to wield very significant and effective power over non-com- 
plying federal construction contractors. The threat of being dis­
barred on future federal construction contracts, and the burden of 
remedial obligations, should prove an effective deterrent for other 
federal contractors.35

A considerable effort had been directed to getting a Washington 
Plan that would apply Executive Order 11246 in this area. When 
that effort was frustrated by dismal enforcement by the Ford Admin­
istration, a suit was filed to require that the federal government effec­
tively enforce the Executive Order. A similar effort was directed at 
the enforcement program of the District government. That effort 
likewise resulted in a suit.

Coupled with these efforts were the private suits. There were 
two obvious targets for such suits: construction contractors and con­
struction craft unions. Suits against both were initiated. The limita­
tion on the private suits was their scope: either the particular 
contractor or the particular union. In some instances the effect was 
limited to the plaintiffs specific relief. Often there was no class-wide 
remedy.

Ideally, actions should have been brought against each of the 
unions included in the Washington Plan, along with OFCCP and the 
District if they were not sufficiently aggressive in enforcing the Plan. 
For a number of reasons, that was not possible. Litigation requires 
plaintiffs, and for the purposes that this litigation effort was begun, 
most appropriate plaintiffs. Not only were plaintiffs not easy to 
come by, but it is never possible to know in advance that they will 
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Reynolds v.
Sheetmetal Workers

Jenkins v.
Kelly Const.

Class action against contractor by 
black bricklayers alleging dis­
crimination in hiring and promo­
tion. Settled for $200K back pay 
for class. Injunctive relief negoti­
ated but contractor ceased doing 

business.

§
§

I

Class
% Minority Action

2. Contractor
Actions

Kimber v. Izzo

i
bJ

Gray v.
Electrical Workers

Trial/
Settle

Class
Remedy

Inj.
Relief

Inj.
Relief

Class action alleging racial dis­
crimination and exclusion of 
black electricians. Settlement 
includes goals and timetables, 
ten-year monitoring program. 

Class action by black carpenters 
alleging racial discrimination. 
Settled for individual relief.

Class action by black sheetmetal 
workers. Partial SJ on appren­
ticeship program and qualifica­
tion. Settled on issues of back 
pay, training program, attorneys’ 

fees.

Class action by black local brick­
layers union against white brick­
layers union alleging 
discrimination. Settled by merger 
of unions. Union EEO plan for 
employees for 5 years (including 
goals and timetables) with Law­
yers' Committee oversight. 

Class action by black ironworkers 
(rodmen) alleging exclusion and 
discrimination. Trial concluded; 
no judgment yet issued.

Case

1. Union
Actions

Moten v. Bricklayers

Indiv. action by black bricklayer 
foreman alleging discriminatory 
lay off. Settled for back pay, 
reinstatement, attorneys’ fees.
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As might be expected, the different types of cases—union, con­
tractor, and enforcement agency—raise different problems and have 
different degrees of effectiveness. First, each of the cases will be de­
scribed.37 Second, after each of the types of cases, a brief assess­
ment, based on the experiences of the litigating attorneys, will be 
made.
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37. The lawyers that worked on the various cases prepared descriptions of their cases and 
offered their assessments of the litigation. The case description and assessments are drawn 
from the materials prepared by those lawyers for this larger report.

38. Moten v. Bricklayers, 543 F.2d 224 (D.C. Cir. 1976).

£

A. Union Cases

Moten v. Bricklayers^

This case was quite different from the other cases brought by the 
Lawyers’ Committee. The white bricklayers union had effectively 
excluded black bricklayers from its ranks, and, in the late 1930s, the 
black bricklayers had responded by establishing a separate bricklay­
ers union. That union had jurisdiction only over residential con­
struction while the white union had commercial work and, 
consequently, most of the best work went to the members of the 
white union. Although the unions did not operate a hiring hall or 
formal referral program (rather the employers’ foremen established 
a system of informal hiring referrals), members of the white local 
had an effective preference for work within the white local’s jurisdic­
tion. The overall percentage of black workers in the bricklayers 
trade, as found by the Department of Labor (56.9%), is therefore 
very misleading, for it did not take into account the existence of a 
predominantly white local union or quality of the work that the 
black bricklayers were receiving.

This action was filed on November 19, 1971. The gravamen of 
the amended complaint, which was filed in April, 1973, was that the 
establishment and maintenance of a dual union arrangement for the 
bricklayers trade in the Washington area, whereby a predominantly 
white local (Local 1) had jurisdiction over higher paying commercial 
work while the predominantly black local (Local 4) had jurisdiction 
over lower paying residential work, violated Title VII of the Civil 
Rights Act because it inherently tended to segregate memberships 
and to deny equal employment opportunities to black bricklayers.
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employment opportunities, membership in the union, and participa- 
tko nnirm’c annrpntirp^hin nro?ram on the basis of race, all in

one.

39. The amended complaint also alleged that the establishment and maintenance of the 
dual union arrangement violated 42 U.S.C. § 1981 (1976), contractual rights of the plaintiff 
class (including the right to fair representation), and rights under the Davis-Bacon Act, 40 
U.S.C. § 276(a)-(c) (1976).

40. After the parties to this case had informed the district court of the likelihood that this
action would be settled, Anthony Izzo, a bricklaying contractor in the Washington area, filed a
motion to intervene as a party defendant and to consolidate this case with a Title VII action
then pending against it, Kimber v. Anthony Izzo Co. (This was also a Lawyers’ Committee 
case; tee infra for description.) The purpose of Izzo’s motions was to attempt to delay or block

the settlement otMoten. Izzo argued basically that it was improper to settle this action while 
the Kimber case, brought on behalf of a class of all black Izzo employees charging discrimina­
tion by Izzo in promotions and job assignments, still remained. Izzo also objected to certain of 
the details of the settlement and the fact that there had been no employer input into the settle­
ment. The District Court’s June 22, 1974 final judgment which approved the settlement and 
dismissed the action with prejudice also denied Izzo’s motions. Although the District Court s 
action was ultimately approved on appeal, Izzo’s actions created uncertainty which adversely 

affected the new local and its EEO program.
41. Berger v. Ironworkers Local.
42. In addition, defendants were alleged to have retaliated against certain of the class 

members for exercising their civil rights, a separate violation of Title VII. 42 U.S.C. § 2OOOe-3 

(1976 & Supp. IV 1980).
43. 42 U.S.C. § 2000e-2(c).

The amended complaint was brought on behalf of a class of all 
members of Local 4. Other claims were also asserted against the two 
active defendants—Local 1 and the Bricklayers International 
Union.39

After more than two years of discovery and an unsuccessful mo­
tion by plaintiffs for summary judgment, on the eve of final pretrial, 
the parties in early 1974 reached an agreement in principle concern­
ing the settlement of this litigation. This agreement in principle 
culminated in a Stipulation of Settlement which was preliminarily 
approved by the district court, Judge Aubrey E. Robinson, Jr., on 
May 30, 1974.

In brief, the principal provisions of the stipulation of settlement 
provided for the merger of Local 1 and Local 4 into a single local, 
Local 6, and the establishment of an affirmative action program 
under which employment goals would be established for each con­
tractor having a collective bargaining agreement with Local 6. In 
addition, it provided for a back pay fund in the amount of $80,000 to 
be distributed to persons who were members of Local 4 between 
1969 and 1973 based on a formula taking into account race, years of 
membership, and hours worked. A hearing on the proposed settle­
ment of the class action was held on June 26, 1974, and the district 
court approved the settlement and entered a final judgment on June 
28, 1974.

After the district court’s final judgment, merger was accom­
plished as scheduled. The new bricklayers local (Local 6) is inte­
grated, with more than 40% black members. However, although 
black bricklayers certainly get a higher percentage of commercial 
work than before the suit was filed, Local 6 failed in its effort to 
organize new residential construction or to maintain that which it 
had, and essentially all residential bricklaying work in the area is 
now nonunion.40

Berger v. Ironworkers Local 2(9/41

In 1975, eight black rodmen brought a class action on behalf of 
all black rodmen or would-be rodmen alleging racial discrimination 
by five defendants that were alleged to have denied black rodmen 
employment opportunities, membership in the union, and participa­
tion in the union’s apprenticeship program on the basis of race, all in 
violation of Title VII and of the Civil Rights Act of 1866.42 Defend­
ant Local 201 was also alleged to have violated Title VII by causing 
or attempting to cause employers to discriminate against plaintiffs.43

The rodman trade is a subset of the ironworker trade. Essen­
tially, rodmen handle and place the steel rods which reinforce con­
crete and similar materials in structures of many kinds. Rodmen are 
needed in virtually every major construction project, from the sub­
way system to office buildings to nuclear power plants.

The structure that controls union jobs in this area is a strong 
one. Defendant Iron Workers Reinforced Rodmen Local 201 has 
entered into a series of collective bargaining agreements with de­
fendant Construction Contractors Council (CCC) which in turn rep­
resents a large group of construction contractors. All of these 
agreements have provided that the Local will operate an exclusive 

hiring hall.
The CCC and Local 201 each appoint half the governing boards 

of the Apprenticeship and Training Programs. Defendant Interna­
tional Association of Bridge, Structural and Ornamental Iron Work­
ers, AFL-CIO (International) has exercised pervasive control over 
the activity of its subordinate local unions, such as Local 201, on 
such matters as testing and admission to membership, standards for
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On February 15, 1977, Judge Gasch denied

the individual claims and indicated

grades—had not

The virtually all white apprenticeship program ena-tory manner.

thal defendants bad discntninated against blacks connection wnh 

job classifications ofi'ering advancement to journeyman status

the Apprenticeship and Training Programs, and establishing defend­
ant National Iron Workers and Employers Training Program.

The agreements between the union and the CCC establish a 
preferential system for referral which, on its face, is based on skill 
determined on the basis of an examination administered monthly by 
the local. There are four “groups,” A through D, which are distin­
guished—theoretically at least—on the basis of the ability to perform 
the trade. Thus, Groups A and B, the top groups, consist of rodmen 
with four years experience, who have passed an examination given 
by a rodman local, while Groups C and D consist of workers with 
one or more years experience who have not passed such an 
examination.

Evidence, presented by plaintiffs at trial, suggests a quite differ­
ent reality. Plaintiffs were able to show that the referral system had 
had a disparate impact on blacks, shown by comparing those who 
had worked out of the hall with those who had been admitted to 
membership over the years; a training program instituted for exper­
ienced workers was in fact a discriminatory barrier to journeyman 
membership; blacks had been denied access to the exam for journey­
man membership; and that black applicants had been excluded from 
the apprenticeship program.44

The case was filed in 1975, and after discovery and extensive 
delays, the liability phase was tried before Judge Penn during the 
summer of 1981. All briefing on the liability issue was completed by 
February, 1982. The case remains undecided.

Gray v. International Brotherhood of Electrical Workers45

In June, 1974, five black plaintiffs brought an action on their 
own behalf and on behalf of a class of black people alleging discrim­
ination. The plaintiffs were two trainees and applicants to the ap­
prenticeship program, an apprentice, and two qualified journeymen 
seeking admission to union membership. The defendants were the 
International Brotherhood of Electrical Workers (IBEW), IBEW lo­
cal 26, the National Electrical Contractors Association (NECA) and

44. In its findings in support of its issuance of the Washington Plan, the Department of 
Labor found that only 3.2% of the ironworker’s union was black and for that reason included 
them in the Plan.

45. Gray v. Int’l Bhd. of Elec. Workers, 10 EPD 10-453 (D.D.C. 1975).

NECA’s D.C. Chapter. The complaint alleged discrimination
=n,ryandp—

LXAWAX. Caa « • J" ’ J 1

to certify the class. Litigation of the individual

eral Aptitude Test Battery, administered by the U.S. Employment 
Services, a high school diploma or its equivalent, and high school

’ l in the
in violation of Title VII.

The job training programs were also operated in a discrimina- 

bled participants to become union members, while the black trainee 
or pre-apprenticeship program did not. There were also significant

composition of defendants’ workforce.
Some of the criteria on which the defendants relied the Gen­

applicants. Defendants also relied on subjective interviews which 
arbitrarily excluded persons over twenty-four years old from entry.

x_ Zc wnnld waive these reouirements in

KAauv—Ll been shown to be valid predictors of job perform­
ance and, furthermore, each had a disproportionate impact on black

differences in the benefits and wages between the two programs.
One day before the scheduled trial, plaintiffs and defendants en­

tered into a consent decree in which the defendants agreed to comply 
with Title VII and section 1981 and to meet three sets of goals and 
timetables. First, they agreed that for each of the next ten years, 
blacks shall comprise at least 33% of all persons admitted to and 
entering (a) commercial journeyman membership in Local 26 and 
(b) each training program maintained or operated by any or all of 
the defendants. Second, they agreed that by 1987 blacks shall com­
prise at least 26% of all commercial journeyman members of Local 
26 and, as interim goals, that blacks would constitute 10% of com-

On top of all this, defendants would waive these requirements 
favor of white applicants but not in favor of black applicants.

cipal reliance in this scheme was placed on the all wmte journeyman 
workforce to recommend applicants to the apprenticeship program.

and
;. Prin- 

placed on the all white journeyman

ThUmcwitment device merely perpetuated the virtually all white

At the time
ship of the local union.
plaintiffs’ motion 1
claims continued.

Discovery proceeded on

admi’ssionTo union membership and to training opportunities ar
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United Brotherhood of Carpenters and Joiners).

applicants had to

business agent gave

laid off and terminated more

Human

9

46. Foster v. Local 2311 of United Bhd. of Carpenters. No. 78-1644 (D.D.C. 1979).

Foster v. Local 2311 of United Brotherhood of Carpenters and 
Joiners of America^

In 1978, four black piledrivers brought a class action against 
Local 2311 of the United Brotherhood of Carpenters and Joiners of 
America on behalf of all black persons who were discriminated 
against on the basis of race by Local 2311. Local 2311 is principally 
engaged in piledriving work for the construction industry in the 
Washington, D.C. area. Other defendants named were the business 
agent for Local 2311, the Construction Contractors Council (the em­
ployer association which negotiated a collective bargaining agree­
ment with the carpenters and piledrivers of metropolitan 
Washington), John Doe Contractors (the employers who hired union

union stewards. Black workers were
frequently than '
grams were 11—1------
(usually white).

took no ---------
discrimination.

This suit was

members for piledriving work), and the lnuraarional Union (The

In the late 1960s, few blacks had been admitted to Local 231L 
Union membership ewonut^s^beenh^mends of to 

mercial journeyman members by 1979, 14% by 1981, 18% by 1983, 
and 22% by 1985. Finally, they agreed, that, by 1987, blacks would 
comprise at least 26% of all commercial journeymen assigned to or 
placed in the highest priority work referral group.

It was further agreed that the defendants would keep detailed 
records related to their apprenticeship and training programs and 
make periodic reports on their progress under the decree. The im­
plementation of the decree was entrusted to a three-man Monitoring 
Board comprised of one member appointed by the plaintiffs, one ap­
pointed by the defendants and a third appointed by agreement of the 
other two members.. The Board was to meet no less than once every 
three months, have access to the defendants’ records, periodically re­
view progress in the implementation of the decree, resolve certain 
disputes, make annual reports to the court, and, when necessary, rec­
ommend such changes in the defendants’ practices as may become 
necessary in order to assure that the Board defendants meet the goals 
and timetables set out in the decree.

It now appears that the defendants have generally comphed 
with their agreement that blacks would comprise a third of those 
admitted to the apprenticeship classes, but that the other objectives 
of the decree are not being met. The Monitoring Board held a few 
initial meetings but has since become moribund.

«« brought under 42 U.S.C. § 1981 and Title VII. 
The defendants completed virtuahy all of their discovery. Bu 
before plaintiffs began taking depositions, their counsel engaged in 
extensive settlement negotiations. Defendants agreed to almost al 
the equitable relief demanded in the complaint but would not meet 
the plaintiffs’ monetary demands. The court denied class action cer-

ship by misrepresentation^ prereqtohes

applicants had to L- -----
this requirement. Black applicants had to have a 
prior experience; whites were not required to have suchJ e^enc^ 
After 1973, the union gave subjective written and practical test 
which had the effect of discriminating against black applicants. Not 

all whites had to take these tests.
Once black piledrivers were admitted to the union, they were 

« • ----- The union
referrals to whites over the telephone while 

" Blacks were 
con- 

When black union members filed complaints with the D.C. 
-riuuxan Rights Office or the Equal Employment Opportumty Com-

Blacks filed charges with the union’s district council. The council 
took no effective action on the matters to eliminate the 

sent to jobs less frequently than their white counterpart
business agent gave i„---- "
blacks were required to be present at the hinng hall, 
also denied equal opportunities to work as supervisors by the 
tractor defendants. They were assigned the least desirable and the 
shortest-term jobs. Blacks were also denied equal OPP011^
work overtime and they were denied the OPP0^11?.10/^^ 

3 laid off and terminated more 
white workers. The union’s apprenticeship pro­

limited to relatives and close friends of union members

predominantly all white membership, thus perpetuating past dis- 
crimination. Blacks were discouraged from peeking union member-

be certified welders; not all white applicants met 
certain amount of
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incorporate causes of action based on right-to-sue letters which had

year course of this litigation. The plaintiffs obtained discovery from

'■i

47. About this time, plaintiffs and their counsel became involved in a dispute and could 
not resolve their differences. Plaintiffs’ counsel withdrew, and Williams & Connolly was asked 
to take over the litigation.

48. Reynolds v. Sheet Metal Workers Local 102, 498 F. Supp. 952 (D.D.C. 1980) affd, 
702 F.2d 221 (D.C. Cir. 1981).

49. This class is limited to those who suffered an act of racial discrimination in violation 
of 42 U.S.C. § 2000e (1X17) since July 9, 1971, or who had an actionable claim under 42 
U.S.C. § 1981 on or after May 14, 1972.

Reynolds v. Sheet Metal Workers Local 102^

On May 14, 1975, six black plaintiffs, on behalf of a broad class J 

of black persons, brought suit against the Sheet Metal Workers Lo- 1 
cal 102 (now Local Association—Washington, D.C. Chapter J 
(SMACNA-DC)), Joint Apprenticeship Committee (JAC), Sheet | 

Metal Workers International Association (SMWIA), Sheet Metal : 
and Air-Conditioning Contractors National Association ; 
(SMACNA), and National Joint Apprenticeship Training Commit­
tee (NJATC).

The complaint alleged discrimination in all phases of the union 
sheetmetal trade in the Washington, D.C. metropohtan area, includ­
ing: admission to the sheetmetal apprentice program; treatment dur­
ing the apprentice program; developing standards for admissions to 
such programs; developing and administering the minority training 
or “pre-apprenticeship” program; and discriminatorily excluding 
blacks from union membership. The complaint sought injunctive re- > 
lief, back pay, damages, attorneys’ fees and expenses. On March 24, 
1976, the court certified this as a class action on behalf of a broad 
class of black persons.47 48 49

On January 29, 1979, the plaintiffs amended their complaint to 
add as defendants the twenty-five local sheetmetal contractors who 
are members of SMACNA-DC, to add to the complaint specific alle-

tification on the grounds that the class sought to be represented was 
not sufficiently numerous. The lost wages for the named plaintiffs •; 
totaled about $80,000.47

After further extensive negotiations with individual defense ; 
counsel, the case was settled on behalf of the four original plaintiffs 
and three intervenor plaintiffs for most of the equitable relief sought 
and $99,000, $6,000 from the CCC and $93,000 from the union 
defendants.

* 19841 CONSTRUCTION INDUSTRY’S EXCLUSIONS

gallons concerning the exclusively minority pre-apprentice training 
program and discrimination in direct journeyman admissions, and to 
incorporate causes of action based on right-to-sue letters which had 
been recently issued to the named plaintiffs.

Extensive discovery was obtained by all parties over the seven- 
year course of this litigation. The plaintiffs obtained discovery from 
the named defendants early in the litigation and it was this informa­
tion which provided much of the basis for the motion to add the 
members of the contractors’ association as defendants.

One result of the lawsuit was that from 1975 through 1978, the 
defendants did not indenture any new apprentices. In the fall of 
1979, the JAC decided to accept a new class of about fifty. In Janu­
ary 1980, plaintiffs moved for a preliminary injunction to prevent the 
defendants from using their discriminatory apprentice selection 
practices in choosing those apprentices. Following a four-day trial­
type hearing, the court granted the requested injunction, precluding 
further use in apprentice selection of a high school diploma require­
ment, arrest record inquiries, and subjective personal interviews. 

Shortly after the argument on defendants’ appeal of the prelimi­
nary injunction, counsel for the plaintiff class began discussions with 
the new attorneys representing the local union, contractors’ associa­
tion and JAC in the hope of resolving this matter. Following over a 
year of negotiations, a proposed consent decree was agreed upon. 
After several months of further discussions, all defendants consented 
to the decree and it was presented to the court. Following extensive 
efforts to notify absent class members and meetings with class mem­
bers to explain the decree to them, on October 25, 1982, Judge Bry­
ant granted final approval to the decree.

The consent decree is designed to end discrimination in all 
phases of the union sheetmetal trade and particularly to increase the 
black membership of Local 100. The injunctive and affirmative ac­
tion provisions of the consent decree are cornerstones of this 

approach.
The decree provides that apprentice vacancies shall be adver­

tised in a manner likely to reach eligible blacks and that at least 42% 
of those accepted for an apprenticeship shall be black. If applicant 
flow exceeds 42%, black selection must take place at the rate of ap­
plicant flow, up to 50%. The decree also forbade discrimination dur-
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since the

ion, if the defendants’ failure to achieve the goals was

enough to have a lasting impact on the four-year apprenticeship pro-

the goals of the Decree expeditiously.

out of the fund, awards were made on a per capita

efforts in prosecuting the action.

lion and attorneys’ fees.

Assessment of Union Cases

were to come 
basis, so 1 
The consent

entry into the apprenticeship program. In this respect, the presence 
of the contractor is necessary for complete and effective relief, t

ing apprenticeship, required establishment of an affirmative action 
program to provide black apprentices with additional instruction, 
and established a goal that 42% of those graduating from the appren­
tice program to journeyman be black. The decree addresses the is­
sue of disparate black terminations from apprenticeship programs by 
establishing a number of permissible reasons for terminating appren­
tices and for requiring them to repeat periods of apprenticeship. In 
response to the plaintiffs’ allegation of discrimination in direct jour­
neyman admissions, the decree provides that at least 42% of individ­
uals admitted directly shall be black. Although certain exceptions 
are provided, the decree provides a mechanism to ensure that they 
are not used to circumvent the decree.

Many of the injunctive provisions of the proposed decree are to 
be supervised by a special Monitoring Board. The Board is com­
posed of three members, one chosen by counsel for the plaintiff class, 
one chosen by counsel for the local defendants and the third mem­
ber, the Chairman, either agreed upon or appointed by the court.

The Board is responsible for general oversight of the implemen­
tation of the decree. Complaints under the decree go to the Board 
for resolution in the first instance. In addition, the Board reviews all 
decisions by the JAC to terminate black apprentices, either to ensure 
that the JAC properly invoke one of the permissible reasons for ter­
mination, or to rule on a JAC request to terminate an apprentice for 
other good cause. Similarly, the Board is charged with ensuring that 
direct admissions of journeymen to Local 100 under exceptions to 
the 42% requirement are not used to circumvent the purposes of the 
decree.

The Monitoring Board also is responsible, together with the 
JAC, for administration of the fund provided for affirmative action. 
If the decree runs for eight years, $260,000 would be committed to 
this fund. Such monies are maintained jointly by the Board and the 
JAC. The funds may be expended for a number of purposes specifi­
cally noted in the decree and for any additional purposes agreed 
upon by the JAC and the Board.

The consent decree will be in effect for a minimum of five years 
and a maximum of nine. The variable term is designed to promptly 
increase the number and proportion of black journeymen in Local

The one point that was made by several of the lawyers who han­
dled each of the union cases was that the chances for success are 
increased if, in addition to the union (the international as well as the 
local), the contractor and the contractor’s associatrons are joined as

(•.) at least 42% of all apprentices identured by the JAC 
date of entry of the Decree have been black; and^

ted to Local 200 from within the Washington Metropolitan 
of former Local 102 since the date of entry of the Decree.

defendants. There are two reasons for this. First, the contractors 
often share some of the power that the union has in such matters as

If the defendants cannot make this showing at the en^ 

year term
"of the decree, it will be extended for one additional year 
inly.’An additional payment for affirmative action would be made 
upon extension, if the defendants’ failure to achieve the goals was 

caused “in substantial part by bad faith.”
The five-year minimum ensures that the decree is in effect long 

cess By permitting termination after that time penod, with conse­
quent reductions in liability for funding of affirmative action 
programs, the decree creates incentives for the defendants to meet 

the goals of the Decree expeditiously.
The consent decree provides $250,000 for monetary awards to 

class members and in addition, up to $300,000 was designated for the 
affirmative action program. To minimize distribution costs, which 

come out of the fund, awards were made on per capita 
that eligible claimants received an equal share of the fund. 

1UC decree also provided for additional payments of be­
tween $4,500 and $7,500 to each of the named plaintiffs lor their

Finally,3he decree provided $250,000 for the costs of the litiga-

100. The decree provides for termination at any time after five years 

if the defendants demonstrate:
(1) <

(2? new black journeymen have been admit-

, . t Washington Metropolitan Area
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Joremen and hours worked by black brayers ro approxinra.e the
or the

This case was an

Assessment of the Contractor Cases

A difficulty with contractor cases is that they do not have the

to the union cases as

51. Jenkins v. Kelly Constr. Co.
50. Kimber v. Izzo Co., Inc.

' £ 5 the defendants rather than bring either the

union cases or the contractor cases separately.

an eighteen 
the case was settled.

Jenkins v. Kelly Construction Company5'

individual action brought in 1978 by a black

was
costs, and attorney’s fees.

proportion 
ever was 1 
went out of business.

bricklayer (foreman) alleging that he had been
when he was laid off. The claim was based on Title VII The case 

settled for reinstatement, back pay (in the amount of $12,500),

employees or potential employees involved is not sufficiently numer­
ous to be brought as a class action. Finally, as is noted in the assess­
ment of the union cases, it makes more sense to add the contractors

‘o

file a third-party complaint against the labor union. The court is 

month hiatus after which the appeal was dismissed an

B. Contractor Cases

Kimber v. Anthony Izzo Company, Inc.50

In 1973, four black bricklayers, on their own behalf and on be­
half of “all black bricklayers who are now employed by defendant, 
who were or might have been employed by defendant since July 2, 
1965 or who may be employed by defendant in the future,” brought 
suit against Anthony Izzo Company, Inc., a large Washington area 
bricklaying contractor. The plaintiffs alleged violations of Title VII 
and § 1981 for systematically discriminating on the basis of race 
against plaintiffs (1) by refusing to promote qualified blacks to the 
position of foreman, and (2) by assigning blacks to lower-paid, less 
steady residential work. They sought damages, back pay, and in­

junctive relief.
After initial settlement discussions, the class was certified and

1430

also makes it difficult for the union to blame the contractor and, in 
another action, for the contractor to blame the union. Second, the 
contractor is often the potential defendant with the most to lose, in 
that unions, especially locals, often have only limited financial 

resources.
In Reynolds, the sheetmetal case, for example, a major victory 

was won when the plaintiffs were allowed to amend their complaint 
to add the contractors as defendants. In Moten, the bricklayers case, 
one of the complicating elements was the attempted intervention of a 
contractor, Izzo. Instead of that case proceeding in one action with 
all potential defendants, the litigation was split into two cases, with a 
number of employers never subject to suit.

Another point that is apparent on reviewing the cases is that 
where there is injunctive relief, the presence of effective monitoring 
is very important. There can be no question that it is essential that 
compliance with the settlement should be monitored. The equally 
important point is that plaintiffs cannot be relied on to perform that 
task. Often they have received what they wanted from the litigation 
and it is not realistic or even fair to expect more of them. Therefore, 
the use of an independent monitoring board, as in Reynolds or Grey, 
is an essential element of a successful litigation.

The settlement had two aspects: (1) $200,000 back pay; and 
(2) an affirmative action program requiring the number of black 

' ' . « « t i _ i_ i_ onnrnYimatP Tne
luiVllAVlA O.AAV* AAW***W ” ------------------J ’ . J X* J ♦

proportion of black bricklayers employed by the defendant 
proportion of black bricklayers in the Washington area force which- 

higher. Shortly after settlement, however, the defendant

impact of the union cases or the enforcement agency cases because 
they affect only the sued contractor. Furthermore, the remedy 
sought is often only an individual remedy because the number of

CONSTRUCTION INDUSTRY’S EXCLUSIONS

discovery was taken. The defendant moved to consolidate the action 
, JnHino action against the labor union and to compel joinder

file a third-party complaint against the^ labor union. The court is­

sued an <
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reasons, as stipulated by the

noncompliance with Executive Order 11246 and related regulations

52. Washington Area Constr. Ind. Task Force v. Donovan.

C. Enforcement Agency Cases

Washington Area Construction Industry Task Force v. Donovan52

The promise and optimism that attended the imposition of the 
Washington Plan was not warranted: the Washington Plan was 
never effectively enforced. In 1973, OFCCP conducted a review of 
the minority representation in the construction trades included in the 
Washington Plan. The results of that “comphance check,” as 
OFCCP referred to it, revealed that: only one trade, the tile and 
terrazzo workers, had equaled or exceeded its goals. Even more dis­
turbing, the enforcement activity of OFCCP was literally nonexis­
tent. The Task Force, with the assistance of legal counsel, initiated 
discussions with the Department of Labor aimed at correcting this 
situation. Those discussions proved unsuccessful, and on January 
18, 1977, the Task Force sued OFCCP and five other federal agen­
cies for their failure to enforce the plan.

After a motion to dismiss for lack of standing was denied, settle­
ment discussions were begun and the litigation was resolved by a 
consent order entered into on June 7, 1978. In that order, OFCCP 
agreed, among other things, (1) to develop, in consultation with the 
Task Force, effective construction compliance enforcement proce­
dures; (2) to conduct a study of the staffing needs of the Washington 
office responsible for enforcement of construction comphance; (3) to 
revise the goals applicable to the Washington area; (4) to acquire a 
computerized management information system; and (5) to provide 
periodic reports to the Task Force and the court.

The Task force wrote a detailed letter on January 23, 1979, for­
mally notifying OFCCP that progress under the order was signifi­
cantly behind schedule. The Task Force suggested specific revisions 
to the Federal Contract Comphance Manual (Compfiance Manual), 
targeting procedures for repeat violators, and a methodology for the 
staffing needs assessment required by the order. OFCCP neither 
adopted these recommendations nor answered the questions raised 
by that letter, despite an obligation under the order to respond, in 
writing, to the Task Force.

In April 1979, the court, on the unopposed motion of the Task 
Force, extended its jurisdiction over this action through March 1980,

parties, the court again extended its jurisdiction, this time through 
March 1981. Throughout the period in which the order had been in 
effect the Task Force had numerous contacts and communications

CONSTRUCTION INDUSTRY’S EXCLUSIONS

because OFCCP had not yet performed the actions Je

order. A year later, and for the same i 

with OFCCP. The Task Force made recommendations, formal and 
informal, on all aspects of the order and OFCCP’s enforcement 

activities.
Nonetheless, none of the key elements of the order w'ere in place 

by 1981. For over two years the Task Force had worked with 
OFCCP, the office within the Department of Labor responsible for 
enforcing Executive Order 11246 and implementing the consent or­
der. Monitoring, enforcement, and reporting procedures used by 
OFCCP remained wholly inadequate for improving minority access 
to employment in the skilled trades in the construction industry. 
Procedures and policies suggested by the Task Force pursuant to 
paragraph 18 of the order had been ignored. Federal contractors’ 
noncompliance with Executive Order 11246 and related regulations 
continued unabated. Most important, employment opportunities 

had not improved for minorities.
Therefore, in 1981, the Task Force petitioned the court not only 

to further extend its jurisdiction over this matter, but to modify the 
court order as well. The Task Force proposed specific modifications 
that were designed to insure effective enforcement of Executive Or­
der 11246 and the regulations pursuant thereto. It also proposed 
more effective means of monitoring the Department of Labor’s Of­
fice of Federal Contract Compliance Programs. This motion was re­
sponded to by the Reagan Department of Labor. Amazingly, it 
argued that it had fully complied with the consent order. The court 
supervised a year-long attempt at settlement which resulted in sev­
eral issues being resolved. A Compliance Manual satisfactory to the 
Task Force was issued and targeting criteria satisfactory to the Task 
Force were adopted. However, other issues in contention would 
have required the court to order the Department of Labor to allocate 
what the court and the Department of Labor considered to be sub­
stantial sums of money. The court declined to do so and terminated 

the consent order in 1982.
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Washington Area Construction Industry Task Force, Inc. v. Office of 
Human Rights, D. C53

On July 24, 1977, the Task Force filed a suit against the District 
of Columbia Office of Human Rights (OHR), its director, and five 
other District of Columbia agencies for not enforcing Commission’s 
Order 73-51 and chapter 2621 of the Commissioner’s Administrative 
Instructions.54 Commission Order 73-5155 requires that all District 
government and government-assisted contracts include clauses 
under which the contractor commits itself not to discriminate in em­
ployment on the basis of race, religion, color, sex, or national origin, 
and further commits itself to ensure equal employment opportunities 
for minorities and women. More specifically, chapter 2621 of the 
Commissioner’s Administrative Instructions requires that contrac­
tors on District government-related construction contracts in excess 
of $100,000 make good faith efforts to attain certain specified target 
ranges of minority manpower utilization in eleven specified trades.

The complaint charged that the defendants had failed to moni­
tor contractors56 to determine whether they were in compliance with 
Order 73-51, the Commissioner’s Administrative Instructions Sec­
tion 2621.4, the equal employment opportunity clauses, or Affirma­
tive Action Plan commitments of their contracts. Furthermore, it 
was alleged that the defendants had not collected the data or insti­
tuted mechanisms or procedures necessary for such monitoring. No 
measures had been taken against noncomplying contractors.

The Task Force sought a declaration that the defendants had 
acted unlawfully and had unlawfully failed to act as set forth in the 
Commissioner’s Order 73-51, and the Commissioner’s Administra­
tive Instructions, chapter 2621; an injunction against further unlaw­
ful actions by the defendants; a mandatory injunction directing the 
defendants to perform all acts which they have unlawfully failed to 
perform; and, finally, an award of costs of the action and further 
relief as the court deemed appropriate.

53. Washington Area Constr. Ind. Task Force, Inc. v. Office of Human Rights, —
54. The five agencies were the Dept, of General Services, the Dept, of Environmental 

Services, the Dept, of Housing and Comm. Develop., the Dept, of Human Resources and the 
Dept, of Transportation.

55. Comm.
56. Only those contractors whose estimated costs exceeded $100,000 were covered.

Assessment of the Enforcement Agency Litigation

The point of this litigation was to require the enforcement agen­
cies to put in place adequate procedures and staffs to allow for effec­
tive enforcement of Executive Order 11246 or its District of 
Columbia analog. The difficulty with this litigation was that even 
assuming that such procedures and staffs were in place, effective en­
forcement also requires the good will of the enforcing agency. The 
enforcing agency will always retain significant discretion, and if the 
agency does not want to effectively enforce the Executive Order, the 

procedures put in place will not matter.

1984]

On June 16, 1978, Judge Greene denied a motion by defendants 
that the suit be dismissed on standing grounds. He held that the 
Task Force was concretely involved in attempting to develop equal 
employment opportunities for minority members of their communi­
ties in accordance with the policy objectives of Commissioner s Or­
der 73-51, and had alleged, with the “essential dimension of
specificity,” injuries as a result of the defendant’s alleged failure to 

enforce the order.
After some discovery and a considerable amount of settlement 

discussions, the parties have tentatively agreed on a settlement 
agreement resolving this matter. The tentative agreement contains 
obligations on the part of the District and its agencies as well as ele­
ments which are designed to allow the Task Force to effectively 
monitor the performance of the District in meeting those obligations.

The tentative agreement sets at 42% the minimal minority utili­
zation rate goal in the eighteen covered construction trades. The 
Office of Human Rights is obligated to have a minimal staff devoted 
to this program of monitoring the compliance of the covered con­
tractors, including a computer capability. The Office of Human 
Rights agreed to adopt the present OFCCP Compliance Manual ap­
plicable to the construction industry and to put in place a systematic 
program for on site compliance reviews. Criteria for selecting con­
tractors for compliance reviews are also set forth in the agreement.

In addition, OHR and the District are obligated to periodically 
report on their activities under the consent order so that their per­
formance can be monitored and evaluated. The Task Force may go 
back to the court if the agreement is violated.



1437CONSTRUCTION INDUSTRY’S EXCLUSIONS1984)(Vol. 27HOWARD LAW JOURNAL1436

Evaluation of the Lawyers’ Committee’s EffortsV.

57. See, e.g., Marshall, supra note 2, at 59-60.

1

prepared to perform such monitoring because they usually rely on 
the self interest of a client to supply the monitoring that is necessary.

Monitoring was not a new issue. In 1970, the Task Force had 
drafted a proposal for a funded monitoring program. No funds were 
located then. The need remains, and an effort should be made to 
insure effective monitoring if the District settlement occurs.

A. Assessment of the Tactics

When the Lawyers’ Committee first became involved in the 
problems of discrimination in the construction industry, there was a 
high level of civil rights activity and community concern directly fo­
cused on these problems. The initial assistance that the Lawyers’ 
Committee offered to this effort was legal assistance to those commu­
nity efforts that resulted in the Washington Plan. The combination 
of “legal” and “non legal” efforts proved to be very effective. This 
type of approach, integrating various efforts, is clearly the most 
effective.57

The community activism, however, has unfortunately subsided. 
Coincidentally, the litigation strategy of the Lawyers’ Committee 
was put into place at about that same time. Much of the litigation, 
therefore, occurred without the community pressure which could 
have been so effective in influencing the outcome. This is especially 
apparent where the outcome of a settled case requires monitoring. 
An active and involved community allows for effective monitoring. 
This capability was absent, for the most part, during the litigation. It 
would be anticipated, therefore, that the effectiveness of this overall 
effort is probably somewhat uneven. Litigation and community ac­
tivism were never forged into one weapon, but operated separately at 
different periods.

The sense of many of the persons who were involved in this 
effort is that more progress occurred in the early period than in the 
later period. The reports which the Task Force periodically received 
from the Department of Labor seemed to support that theory. Initial 
progress was followed by slight erosions in the reported figures.

Under the Carter administration, it was assumed that there was 
good will on the part of the administrators in the Department of 
Labor. True, there was considerable resistance to the litigation, but 
that was largely bureaucratic in nature. On the need for effective 
enforcement there was agreement. Nevertheless, the record of the 
Carter administration was dismal. The consent order in the federal 
case was never fully implemented.

Under the Reagan administration, the problem of good will has 
become critical. In fact, the litigation achieved many of the more 
important procedural elements that were sought: the Construction 
Compliance Manual that was adopted is certainly adequate and the 
targeting criteria for compliance reviews were drafted in consulta­
tion with the Task Force. These elements, unfortunately, have noth­
ing, or very little, to do with whether there will be aggressive and 
effective enforcement of the Executive Order. Good will cannot be 

achieved by means of a lawsuit.

There is no doubt that an aggressive OFCCP would be a power­
ful weapon in this battle. The most that litigation may be able to 
achieve, however, is that the tools are provided for an administration 

that is willing to use them.
The District case should prevent this possibility. The District 

government is certainly more sympathetic than the federal govern­
ment to the issue. The five years of litigation in the Donovan case 
have resulted in some good enforcement procedures that have been 
incorporated into the District settlement. In the next few years, we 
should be able to see how effectively the District government uses 
these tools to enforce this program.

One thing that did become clear in the course of the Donovan 
litigation was the importance of having an active plaintiff. Once 
agreement was reached on a consent order, the real task was the 
monitoring of the performance of the Department of Labor under 
that order. This required constant review of reports, independent 
investigations, and seemingly endless meetings with OFCCP person­
nel. Monitoring of that order should have been a full time 

responsibility.
This was not a capability that the Task Force was able to fulfill. 

It had no staff and extremely limited resources. Lawyers are also ill- 
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In addition, and so that we can attempt
here wi“ “he same analysis' of five other metropon-
tian areas- Philadelphia, Boston, Atlanta, Seattle, and Cleveland.

there are different degrees of imProve^enV" ^XX^eTaVe 
elusions may be drawn about specific efforts that were ma

in the trades in of black

in machinists; 41.1% in structural sheetmetal workers.
The improvement in the other selected crafts is more modest 

though still Significant: 17.2% in bricklayers; 14.2% in carpenters 
40 3% in plumbers. These last trades are associated with residential 
as well asSommercial construction. This type of construction is usu-

difficult to redress through litigation

curred in these crafts.

area, there were at leastB indicates that in every other metropolitan

did not have such information.58. We contacted each of the relevant unions in the Washington area and asked if they

workers, and is 
to monitor. It 

oc-

ally on a much smaller scale, often uses nonunion 

curred in these crafts.
Washington compared very wellwKh.he 

That is consistent with the ineffective enforcement by OFCCP. A( 
the same time, however, the results of some of the most successful 
suits, the Sheetmetal case for example, will not be seen for several 
years to come.

In sum, the tactics used were effective, but that effectiveness 
could have been enhanced through better coordination and greater 
community involvement throughout the period.

elusions may
Washington.

there was no improvement (a -14.1% in concrete
ers) revealed an over-representation of black workers in 

_ _ —. a x 'T'l _ 1 t-v-i ant yr3 Hf hpf C T 3

^al'w^^lmlnelecncal workers. 59.^

CONSTRUCTION INDUSTRY'S EXCLUSIONS

to evaluate the efforts

The results of these analyses are contained in Appendices A & 
A char!presents the numbers of workers in selected construction 

metranolitan area. Under each of the listed crafts is

A) and 1980 (Appendix B). Appendix C presents 
change in the participation of black workers in these construction 
trades from 1970 to 1980. It shows the percentage of black worker 
in the trades in 1970 and 1980, the difference between, .he two^and 

the percentage change in the percentage parttetpatton -------  

or Or ogt. 5^

lyzed, there was improvement

B. i

crafts for each metropolitan area ------- ---- /Annendix
the percentage of black workers (in parenthesis) in 1970 <APPe^'

L tORCHAnnendix B). Appendix C presents an analysis of the
B. Assessment of the Overall Result of the Lawyers’ Committee’s 

Effort

It is not easy to assess the results of this over-all effort to address 
the exclusion of and discrimination against black workers in the 
skilled construction trades. A number of factors contribute to this 
difficulty. First, it is not enough to merely analyze the litigation, for 
the goal of the entire effort was to affect the participation of black I 
workers in these trades. Therefore, the analysis must look beyond ■' 
the litigation and determine the change in the participation of black 
workers in these trades. Second, the analysis is complicated by the 
fact that there are numerous potential causes for any discernible im­
provement in the participation of black workers. In addition to the 
Lawyers’ Committee’s efforts, other factors included the general civil 
rights movement, the efforts of various governmental entities (e.g., 
the EEOC), the change in the local government administration, and 
a general enlightened sensitivity to discrimination, among other fac­
tors. The problem of attributing or distributing causation is a serious 
matter.

In evaluating the Lawyers’ Committee’s efforts, we have com­
pared the participation of black workers in selected trades (some that 
were the subject of the litigation and some that were not) in 1970 
with the participation in 1980. This will allow some judgment as to 
whether there has been any improvement. We have relied on sample 
data from the Census Bureau. It only gives the number of workers 
that are identified in a particular category—for our purposes, the 
construction trades. It does not indicate the actual participation of 
black trade workers in construction work or the share of income that 
goes to black workers because we did not have access to such data?8

in seven. The only craft in which 
and terrazzo finish- 

' i both 1970 
(77 2%) and 1980 (66.3%). The improvement in other crafts is sink- 

ing: 155% in :
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VI. Suggestions for the Future

centage was only 18.8%. The goal for electricians was 28%-34%; the 
1980 percentage was only 21.8%. The 1980 goal for sheetmetal 
workers was 25%-31%; the 1980 percentage was only 17.6%.

While the relative progress for Washington is significant, the ac­
tual progress must be considered unsatisfactory. Much has been 
achieved, but not nearly enough.

Important results have been achieved from this effort by the 
Lawyers’ Committee. On the basis of the experience that has been 
gained through these efforts, however, it is clear that much more 
could be achieved. The litigation should not occur in isolation, but 
in the context of active community support. Civil rights and com­
munity groups should be reinvolved in this effort so that their re­
sources, expertise, and influence can be brought to bear on the 
problem.

Intimately related to this is the need to monitor the construction 
industry. Monitoring is especially crucial when a case has been suc­
cessfully concluded, either by settlement or decision, to ensure com­
pliance. In several of the cases, this monitoring element was built 
into the settlement. Even where this is the case, however, it is vital 
that the Lawyers’ Committee be in a position to monitor these cases, 
as well as the enforcement agency cases, by means of its own re­
sources. An institutional monitoring capability is therefore 
imperative.

This monitoring capability should prove to be a necessity with 
regard to the tentative settlement of the suit against the District for 
its defective enforcement. Such monitoring can quickly escalate into 
a full time function. The Lawyers’ Committee should develop such 
a capability.

With respect to litigation, it is suggested that aggressive litiga­
tion against construction unions, with contractors added as defend­
ants, be continued. As mentioned above, monitoring of these efforts 
will also be crucial. Individual actions against contractors would ap­
pear to be of less value because of the more modest potential impact.

Finally, the limited scope of the effort to assist black construc­
tion workers would seem to be unjustified. There are now significant

two crafts in which the percentage change was negative. In Philadel­
phia, the performance was worse in every craft except for structural 
sheetmetal workers and the differences are significant. Boston is dif­
ficult to evaluate. The amount of change is roughly comparable. 
However, any change must be evaluated in light of the fact that Bos­
ton began in 1970 with much smaller absolute numbers than Wash­
ington, and therefore, the progress is misleading. Seattle also had a 
problem of small absolute numbers in 1970, but yet appears to suffer 
in comparison with Washington. Cleveland was worse than Wash­
ington in six of the eight trades.

Atlanta was an exception. The results in percentage terms were 
dramatic: increases of 716.7% in electricians; 453.8% in sheetmetal 
workers; 229.6% in structural sheetmetal workers. Each of these 
crafts was in commercial work. In those crafts that performed resi­
dential work, Atlanta did poorly: -11% in bricklayers; -12.5% in 
carpenters; 9.8% in plumbers; -2.9% in concrete and terrazzo finish­
ers. The explanation for this difference is undoubtedly also due to 
the fact that it is much harder to affect those trades. Atlanta’s suc­
cess is due in large part to the concerted effort made by Mayor May­
nard Jackson to see that construction contractors included black 
partners and black workers in their efforts. This is the equivalent of 
an aggressive enforcement effort, and attests to the potential results 
which could have resulted in Washington if OFCCP had, in fact, 
aggressively enforced the Executive Order. Atlanta also began with 
relatively small numbers and percentages of black workers in these 
trades. Consequently, the improvement, significant and dramatic as 
it is, must not be overstated.

The improvement in Washington is significant and, with the ex­
ception of Atlanta, probably unique among the metropolitan areas 
examined. It may well be that a large part of the credit should go to 
the efforts of the Lawyers’ Committee, for this is the only city in 
which it has undertaken such a coordinated effort. Furthermore, At­
lanta’s success suggests that there might have been a much more sig­
nificant improvement in Washington had OFCCP and the District 
effectively enforced the applicable Order. However, the improve­
ments must be placed in perspective. None of the crafts covered in 
the Washington Plan have achieved the goals that were set in the 
Plan for 1974. The goal for plumbers was 25%-30%; the 1980 per­
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live agencies in Virginia, Maryland and the District of Columbia

payment of more than $430,000 to victims of housing discrimination 
thpir attnrnpvc as well as comorehcnsive injunctive relief in-

I 1. The Housing Opportunities Council later merged with the Metropolitan Washington 
Planning <& Housing Association.

2. Washington Star-News, Aug. 24, 1974, at 12.

numbers of other minorities in the construction trades in Washing­
ton (see Appendix A). They may all be victims of discrimination 
and should be included within the mandate of this project.

The limited success which has been achieved should serve to 
encourage future efforts. What has been attempted has resulted in 
significant achievements. What has been learned should result in 
even greater success in the future.

1984]

fifty housing discrimination cases in federal courts and administra- 

most of which involve claims against major developers, landlords or 
real estate firms. Of the forty-five cases which have reached a con­
clusion, forty-two or 93% have been won at trial or resolved by set­
tlements favorable to the plaintiffs. These cases have resulted in the 

and their attorneys, as well as comprehensive injunctive relief ... 
volving hundreds of properties and the adoption of fair housing 
compliance programs by dozens of companies. This success reflects 
the potential for making further significant progress toward the erad­
ication of racial barriers in the local housing market.

Advertising Cases: The Beginning

The very first fair housing cases brought by the Committee chal­
lenged the exclusive use of white models by local developers and 
homebuilders in their real estate display advertising and the failure 
of these companies to use the equal housing opportunity logotype in 
accordance with the HUD guidelines. These complaints, which were 
filed with HUD, did not request damages but did seek compliance 
with the advertising guidelines, which required in addition to the 
logo, that the race of people depicted in display ads reflect the racial 
makeup of the metropolitan area where the ads appear. The lead 
complainant in each of these cases was the Housing Opportunities 
Council of Metropolitan Washington,1 which under the direction of 
James Harvey had examined the advertising and promotional mater­
ials used by the respondent companies. Referring to the failure of 
many local firms and homebuilders to depict models of blacks and 
other minorities in their advertising, Harvey remarked at the time: 
“In observing use of models in real estate ads, one would never 
know that 26% of the metropolitan population is black. Minorities 
are being ignored.”2

The purpose of these cases was not merely to achieve compli­
ance with the guidelines but also to reduce the segregation in the 
developments that were being advertised, many of which were al-
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grounds, ruling that the admissions policy violated Title VI of the 1964 Civil Rights Act; they did 
not reach the constitutional issue.) In short, the majority of the Bakke Court validated the con­
cept of using race-based measures, recognizing that, at times, “in order to get beyond racism, we 
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THE MEANING AND SIGNIFICANCE OF THE CROSON 

CASE

• J.D., Harvard Law School 1977. Mr. Payton is a partner in the Washington office of 
Wilmer, Cutler & Pickering and argued for the City of Richmond in the Supreme Court, tn the 
Crown case. The author appreciates the assistance of Michael Small and Derek Sells, associates 
in the Washington office of Wilmer, Cutler & Pickering. This article is reprinted from testimony 
before the United States House of Representatives Committee on the Judiciary on November 30, 

1989.
■ 109 S. Ct. 706 (1989).

• 438 U.S. 265 (1978). Bakke held unlawful a university admissions policy that reserved a 
certain percentage of places for minority applicants. Nevertheless, five Justices in Bakke agreed

OVERVIEW

City of Richmond v. J.A. Croson Co.1 is the sixth case in which 
the Supreme Court has addressed the constitutionality of “the use of 
race-based measures to ameliorate the effects of past discrimination on 
the opportunities enjoyed by members of minority groups in our soci­
ety.”’ In each of these six cases, beginning with the 1978 decision in 
University of California Regents v. Bakke,3 the Court has held that the 
use of such measures is not per se unconstitutional/ However, in 
Croson, the Court established more stringent ground rules delineating 

their permissible scope.
To begin with, the Court distinguished federally promulgated ra­

cial classifications from those enacted by state and local governments, 
admonishing that Congress has broad and unequalled power to remedy

• 438 U.S. 26S (1978). Bakke held unlawful a university admissions policy that reserved

that, as a general proposition, it was not unconstitutional for a public university to give some 

consideration to the race of applicants. (The o'h".

not reach the constitutional issue.) In short, the majority of the Bakke Court validated the con­
cept of using race-based measures, recognizing that, at times, “in order to get beyond racism, we 
must first take account of race." Id. at 407 (Blackmun, J., concurring). In the decade-plus after 
Bakke, the Court addressed the constitutionality of “benign" race-conscious measures in a num­
ber of different contexts. In each case, the Court upheld the concept, even where it invalidated a 

particular measure. . .....
* Only Justice Scalia advocated a complete prohibition on the use of racial classifications, 

where the government is employing them to remedy discrimination other than discrimination that 

the government itself perpetrated.
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the lingering effects of prior 

s—Cour., t, a 6.3 vole, held as
Jtotil a Richmond, Virginia ordinance that set as.de 30% o

“MRFV’i In striking down the Richmond ordinance, me called^ntc\»"s< nX cons.itntion.lit, «I hundreds of other smu ar 

canea into qucs nr0Brams perhaps more fundamentally, the
Xn’stS SX nodus’, to MBEp.=s but ah.
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.warded construction contracts, to subcontract to one or ■

Plan included a

tractor demonstrated that it was unable to meet the 30% figure be­
cause sufficient, qualified MBE’s were either unavailable or unwilling 
to participate in the contract.7 * * *

Before enacting the Plan, the City Council reviewed a study that 
indicated that although the population of Richmond was 50% black, 
only .067% of the City’s prime construction contracts had been 
awarded to minority businesses during the period from 1978 to 1983. 
The City Council also heard evidence that the major construction trade 
associations in Richmond, to which many of the City’s prime contrac­
tors belonged, had virtually no minority members.

In addition, one councilperson, a former mayor of Richmond, testi­
fied “without equivocation” that the local construction industry “is one 
in which race discrimination and exclusion on the basis of race is wide­
spread.’” Finally, the City Council relied on the findings of nationwide 
discrimination in the construction industry on which Congress had 
predicated a similar MBE program in the Public Works Employment 
Act of 1977,’ a program that the Supreme Court upheld in Fullilove v. 
Klutznick.w

The J.A. Croson Company (“Croson”) is a non-MBE firm that bid 
on a city construction project. Croson sought a waiver of the subcon­
tracting requirement, alleging that no MBE’s were available. The City 
denied Croson’s waiver application and rebid the project. Croson then 
sued the City, claiming that the MBE plan violated the Equal Protec­
tion Clause of the United States Constitution.11

specific findings of past discrimination

and narrowly confined to fit their objectives.

’ id.
• Id. at 714.
• Id. at 716.

448 U.S. 448 (1980).
11 The Supreme Court treated Croson’s law suit as a facial challenge to the Richmond ordi­

nance, not as an "as applied" challenge to the City's denial of a waiver.
“ Croson, 109 S. Ct. at 717.

II. THE POWERS OF THE CONGRESS VERSUS THE STATE 
AND THEIR POLITICAL SUBDIVISIONS

In deciding the constitutionality of the Richmond MBE ordinance, 
the Court first had to address Fullilove, which the City claimed was 
“controlling” precedent.12 Because the Richmond Plan was modeled on 
the set-aside upheld in Fullilove, and since the Plan hinged, in part, on 
the findings that Congress had made in passing the federal set-aside,members” were defined as “[cjiffzens of the United States who 

Blacks, Spanish-speaking, Orientals, Indians, Eskimos or Aieuts. T 
Plan included a waiver provision lifting the set-aside requirement 
where, after making every feasible attempt to comply, the prime con­

i April 11, 1983. K
the Plan required prime contractors to B:

6 Croson. 109 S. Ct. at 713.

• Id.

SZ:'and local governments of remedial racial classificu- | 
f anv kind—from preferential treatment for minorities in public | 
‘ t^Sions policies to hiring and promotion goals fm minon- | 

mtmicinal fire deoartments. It remains to be seen, however, wha g

I. THE RICHMOND PLAN
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led her to conclude that, in building
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any evidentiary requirements imposed . .

Justice O’Connor probably did

historical discrimination against minorities.”

must make

Fielder, 710 F. Supp. 1532, 1541 (W.D.

federal racial prefer-

as a “nation'

Tribe, American Constitutional Law 345 (2d.

with regard to the findings it 

i. Contractors v.

Wis. 1989)(Croson and Fullilove 

discrimination”).

“Congress may 
discrimination.

Silberman,
[can] act 1

A. The Requisite 
tions l

The distinctions 
state power 1 
the use <

11 Although only two other Justices (Chief Justice Rehnquist and Justice White) joined the 
part of Justice O’Connor's opinion that preserved and distinguished Fullilove, it is apparent that 
the three dissenting Justices (Marshall, Brennan and Blackmun) would also agree with Justice 

O'Connor; see id. at 755 (Marshall, J., dissenting).
The three concurring Justices in Croson each went their own way on the question of Fulli- 

love's precedential value. Justice Kennedy disputed Justice O’Connor’s distinctions, remarking 
that "the process by which a law that is an equal protection violation when enacted by a slate 
becomes transformed to an equal protection guarantee when enacted by Congress poses a difficult 
proposition for me." Id. at 734 (Kennedy, J., concurring). Justice Scalia said that he saw no need 
to extend Fullilove to state and local set-asides in public contracting. Id. at 736 (Scalia, J., con­
curring). Justice Stevens, who dissented in Fullilove, did not address Justice O’Connor's points 
directly. He did, however, quote at length from his Fullilove dissent, which took issue with the 
deference paid by the Fullilove majority to congressional findings of discrimination. Id. at 733-34 

(quoting Fullilove, 448 U.S. at 522-54).

'* Id. at 717.
Id. at 718. The decision in Fullilove also was rooted in Congress’ spending power and the 

Commerce Clause.
“ Id. (citing Fullilove, 448 U.S. at 483 (plurality opinion)).

■’ Id. at 719.

Meaning and Significance

more stringent review.18
1990]

past discrimination, must be given

. Factual Predicate for Federal Racial Classifica-

Designed to Remedy Past Discrimination 
that Justice O’Connor drew between federal and

any evidentiary requirements imposed . . .
authorize a remedy for societal discrimination, 
actly what is meant by ’societal discrimination.

. on Congress before it can 
, nor did she define ex- 
”” According to Judge 

not “mean that Congress

” 'id. ("[Richmond] is not just like the federal government with regard to 

. m.te to justify race-conscious remedial action.'’)(quotmg ssoria e
C’i’t’y and County of San Francisco, 813 F.2d 922, 929 (9th dr. 1987)).

Shurberg Broadcasting of Hartford, toe.(w'.D

•BSS1, .hi. ...l„i. Sit.™. <«.■

ence for minority broadcasters that he sai res remedial racial classification at

the Court was in somewhat of a quandary.
It could have held that Fullilove was wrongly decided and struck 

down the Richmond ordinance. Instead, in ruling that the Richmond 
Plan was unconstitutional, the principal Croson opinion, written by 
Justice O’Connor, distinguished Fullilove.1*

Justice O’Connor’s opinion suggested that federal racial classifica­
tions designed to remedy past discrimination, such as the MBE pro­
gram at issue in Fullilove, should not be subject to strict scrutiny, the 
Court’s most rigorous level of constitutional review. Indeed, Justice 
O’Connor noted that the Court in Fullilove “did not employ strict 
scrutiny’ or any other traditional standard of equal protection re­
view.”14 Rather, the Court in Fullilove reviewed the federal MBE plan 
cognizant of the “unique remedial powers of Congress under section 5 
of the Fourteenth Amendment.”18

Here, Justice O’Connor relied primarily on Chief Justice Burger’s 
statement in Fullilove that there was “no organ of government, state or 
federal [with more] remedial power than in the Congress. . . .”18 In 
contrast, Justice O’Connor said, state and local governments have “no 
specific constitutional mandate [like section 5] to enforce the dictates 
of the Fourteenth Amendment.”1’ Rather, they are subject to the “ex­
plicit constraints” of section 1 of the Fourteenth Amendment. Thus, 
state and local governments’ racial classifications, designed to remedy

a factual predicate for
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L.J. 453, 465 (1987). J
In short, there were no explicit congressional findings of past discrimination underlying the j 

set-aside at issue in Fullilove. See Fullilove, 448 U.S. at 478 (plurality opinion). Rather, Coo-,] 

gress relied primarily on earlier studies and reports prepared in conjunction with other legislation, J 
that supported the conclusion that “private and governmental discrimination had contributed to 1 
the negligible percentage of public contracts awarded minority contractors.” See Id. at 502-03 | 

(Powell, J., concurring). a
’• Croson, 109 S. Ct. at 719 (quoting Fullilove, 448 U.S. at 515-16 n.l4)(Powell, 

concurring). ,
Id. at 717 (quoting Fullilove, 448 U.S. at 472 (plurality opinion)).

’• Fullilove, 448 U.S. at 510-11 (Powell, J., concurring). These factors are set out in Section I 

111(B)(2) below.
’’ Id. at 510 (Powell, J., concurring).
•• Id.
” Milwaukee County Pavers, 710 F. Supp. at 1549 n.9.
” Fullilove, 448 U.S. at 463-67 (plurality opinion); Id. at 511 (Powell, J., concurring). :’t

KT “ Croson, 109 S. Ct. at 728.
gc ■ Shurberg, 876 F.2d at 917.
■iW- “ Croson, 109 S. Ct. at 720 (citing Bohrer, Bakke. Weber and Fullilove: Benign Discrimina­
tion and Congressional Power to Enforce the Fourteenth Amendment, 56 Ind. LJ. 512-13 
[■(l«l».

u,» " In fact, the legislation at issue in Fullilove — the Public Works Employment Act of 1977
Ej— was an example of such a program. However, the plaintiff in Fullilove did not challenge the 

•/ auhority of states and localities to implement the federal set-aside requirement. Rather, the chal- 
s-? kagc was to Congress’ authority to adopt the program in the first instance. 
„ * See Milwaukee County Pavers, 710 F. Supp. at 1546.

" 109 S. Ct. 1333 (1989).
Effie

K

p C. Congressional Authorization of State and Local Remedial Racial 
I' Classifications

In Croson, Justice O’Connor also intimated that Congress could 
empower, or perhaps even require, states and municipalities to institute 

| remedial racial classifications that they could not enact on their own 

account.” This is particularly important because there are currently a 
| number of programs in which federal assistance to local governments is 
I conditioned on the establishment of racial preferences.34
| Subsequent to Croson, one lower court held that a state did not 

have to make its own independent findings of localized discrimination 
when it was merely implementing federal legislation, the Surface 

|: Transportation and Uniform Relocation Assistance Act of 1987, which 
| required states to give 10% of federal highway grants to “disadvan- 
w (aged business enterprises.” [MBE’s are presumptively regarded as 
K “disadvantaged” under the Act.] Instead, the state could rely on the 
K^congressional findings of discrimination underlying the federal 
g>! legislation.”

Significantly, however, the Supreme Court recently vacated the 
| decision in H.K. Porter v. Dade County and remanded for further con­
federation in light of the Croson decision.38 In H.K. Porter, the Elev- 
|’’enth Circuit held that Dade County was not obligated to make findings

distinguishing the Richmond set-aside, because the Richmond City 
' Council had not examined race-neutral approaches.31 Picking up on 
i this distinction, Judge Silberman’s opinion in Shurberg held that a fed- 
>. eral preference for minority broadcasters was not narrowly tailored be- 

cause “unlike the plan in Fullilove . . . Congress and the FCC chose 
i ... a [race-conscious] classification without consideration ... of 

race-neutral means. . .

B. Congress' Choice of Means to the Ends

In Croson, Justice O’Connor said “the breadth of discretion in the | 

choice of remedies may vary with the nature and authority of the gov- 
ernmental body.”34 * * Thus, although a federal remedial racial classifica- | 
tion "call[s] for close examination, the Court was . . . ‘bound to ap- | 
proach [its] task with appropriate deference to Congress. . . |
Indeed, in examining the means to the ends of the federal MBE set- | 
aside, Chief Justice Burger’s Fullilove opinion did not formally apply | 

the Court’s usual test that analyzes whether a classification is “nar- | 
rowly tailored” to achieve its objectives. i

In his Fullilove concurrence, however, Justice Powell adopted 
strict scrutiny, and analyzed the federal set-aside against a series of i 
factors that comprise the “narrowly tailored” test.38 But in so doing, 3 
Justice Powell paid great deference to Congress’ choice of remedy, say- | 
ing that it should be upheld if the “means selected are equitable and S 
reasonably necessary.”37 According to Justice Powell, this “test allowed J 

the Congress to exercise necessary discretion.”38 B
Putting Croson together with the Fullilove opinions of Chief Jus- 

tice Burger and Justice Powell, one federal court recently said that the a 
“required fit between ends and means” for federal remedial racial clas- || 
sifications “is not as demanding as that” for state and local programs.33 S 
One must bear in mind, however, that in Fullilove, both Chief Justice || 

Burger and Justice Powell observed that Congress has considered and a 
rejected race-neutral alternatives before enacting the MBE set-aside.“ 
The Court in Croson gave this aspect of Fullilove much emphasis in S
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. a

37 This suggests that Congress has more leeway when it acts on

subjects a

that “absent searching judicial inquiry into their justification” jace- 
Lncori Ataeeifi/'atinnc mav 5, nmduct of simulc racial politics. It

satisfied, then the racial classification will be upheld, gj
ground rules are

Id.

supplied the sixth vote invalidating the Richmond ordinance "" ‘ f |e.i,|itive
there should be on.y one. uniform.standard ol■constitutional review■or3p > „ tev^ns d^

. and
<• Croson, 109 S. Ct. at 752 (Marshall, J., dissenting).

66

of discrimination in order to participate in, and imPlement 
ment of transportations’ regulations under the ^rface Transporta on 
Assistance Act of 1978. Those regulations, like the 1987 Act, requ red 

of federal financial assistance for the construction of high-

Gunner. Supreme Cour. 197! Tern.: Forward-In Search 0/ « Doarine on 

a Changing Court: A Model for New Equal Prolection, 86 HaRV. L. Rev. 1, 8 (1972).

quesuon o. --------- ----------
invalidating the Richmond ordinance, reuerated, his ’ ‘Lh!,

classification, racial or oiherwise. Croson, 109 S. Ct at TO ni£ «£

dined to "engagfel in a debate over the proper standard of review to apply in affirmative 

litigation." Id. at 732. - - - - - ----------

minorities and other suspect classes.” Traditionally, w^n the 
subjects a legislative classification to strict scrutiny the oft-c ed 
maxim, “strict in theory and fatal in fact,” rings true. In adopting 
strict scrutiny, however, the Court in Croson dearly did not go that 

far. Specifically, the principal opinion JnSld

ground rules are Sauouw, ---------------- _ . .
The Croson dissenters called the Court’s adoption of strict scrutjny 

an “unwelcome development.”” They argued that benign racial classi- 
fications warrant a different, more relaxed standard of review than the

•• Id. at 753 (quoting San Antonio Indep. School District v. Rodriguez, 411 U.S. 1. 28 

(1973)).
“ Id. (Marshall, J., dissenting).

« Id. at 722.
'• Id. (citing J. Ely. Democracy and Distrust 170 (1980)).

*• Id.
♦’ Id. at 721.
•• Justice Scalia’s concurrence is illustrative. As he put it, the Richmond City Council’s "en­

actment of a set-aside clearly and directly beneficial to the dominant political group, which hap­
pened also to be the dominant racial group... has no doubt happened before in other cities. .. c..d

. . . a history of purposeful unequal treatment, or relegated to . . 
position of political powerlessness. . . . ”” According to the dissent 
any white contractors burdened by Richmond’s MBE ordinance

>’ H.K. Porter, 825 F.2d 324, 332 (11th Cir, 1987). 
" The vote on the question of appropriate standard of review

recipients of federal financial assistance lor ine ------------------
ways and mass transportation systems to submit appropriate race-b^e 
measures to remedy the effects of discrimination against minority- con­
tractors 37 This suggests that Congress has more leeway when it acts on 
the basis of raceVhan does a federal agency like the Department of 

Transportation.

Ill THE CROSON RULES FOR STATE AND LOCAL REME­

DIAL RACIAL CLASSIFICATIONS

A. The Adoption of Strict Scrutiny

1. Racial Classifications and Whites as a "Suspect Class

Croson marked the first time that a majority of th6 Com j-uled

Meaning and Significance

most brute and repugnant forms of state-sponsored racism. . . . 
For support, the dissenters observed that strict scrutiny is generally re­
served for legislative classifications that burden “suspect” groups, like 
blacks, who have been “saddled with such disabilities, or subjected to 

. . . 1 --—j — _ , a
According to the dissenters, 

; were 
undeserving of the protection that strict scrutiny affords, because there 
was no “indication that they have any of the disabilities that have char­
acteristically afflicted those groups this Court has deemed suspect.”43

Responding to the dissenters, the Croson majority admonished 
that the level of review of racial classifications was not dependent on 
the “ability of different racial groups to defend their interests in the 
representative process.”44 In other words, strict scrutiny would be ap­
propriate even where a predominantly white legislature imposed the 
burdens of a racial classification upon a predominantly white constitu­
ency, rather than on a racial minority group.4’

In any event, the majority said, were the standard of review of 
racial classifications to vary with the race of those burdened or benefit- 
ted, strict scrutiny was appropriate in Croson because blacks consti­
tuted a majority of the Richmond City Council and roughly 50% of 
the City’s population, and thus the burdens of the MBE ordinance fell 
on a white “minority.”44 At bottom, this alternative defense of the ap­
plication of strict scrutiny in Croson indicates the Court is concerned

based classifications may be a product of simple “racial politics, 
also suggests that in the future, the Court will look particularly close at 
racial classifications that benefit groups whose members comprise a po­
litical majority of the enacting legislature and local population.44

view given

legislative classification to strict scrutiny, the oft-cited
. - . . m •_____39 In odnnfinO
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crimination against minorities is not a sufficient predicate for a racial

ethnic flavor").

tion are permissible. If the ends 
lored” inquiry focuses on v-------
ends are reasonable.

Thus, Croson did not treat 
classifications. Indeed, i

a corn)
sification fits that interest.

The Richmond Plan at issue in Croson involved only racial classifi­
cations; it did not give preferences to women in public^^^actrng.

SUSJ—. -----------------------
Therefore, the court employed the “mid-level” review, „ - interm®.
Court has traditionally applied to gender classifications that disadvanuge *»^Under mterme- 

c____ ____ ...
substantially related to

(1976).
“ Croson, 109 S. Ct. at 721.

68 Civil Rights Law Journal

2. Croson and “Benign" Gender Classifications

v.v«t the constitutionality of “benign” gender 
none of the Court’s affirmative action decisions

“ Id. at 720. The Court rejected the lower court's holding that state and local government 
affirmative action plans must be limited to redressing the effects of that government unit’s own 
identified discrimination. Thus, state and local governments can attempt to remedy the discrimi­

nation of private actors.
“ Id. at 723 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 276 (1986)(plurality 

opinion)).
“ at 724- a v .
" Id. at 754 n.12 (Marshall, J., concurring). In Wygant, the plurality suggested that state 

and local governmenU could enact racial classifications when they had “sufficient evidence to jus­
tify the conclusion that there has been prior discrimination," 476 U.S. at 277 (plurality opinion), 
while Justice O’Connor said a public actor need only have a “firm basis for believing that reme­
dial action was required." Id. at 286 (O’Connor, J„ concurring).

_____ j are permissible, the “narrowly tai- 
whether the means selected to achieve the

1990]

1. Satisfying the Compelling Interest Prong

a. Remedying Identified Discrimination: The Prima Facie Evidence . 

Standard

Under Croson, the compelling interest prong of the strict scrutiny 
test is satisfied if a racial classification is intended to remedy identified 
discrimination in a particular sector or industry.” Mere societal dis­
crimination against minorities is not a sufficient predicate for a racial 
classification because it “is too amorphous” and would justify “reme­
dies that are ageless in their reach into the past, and timeless in their 

ability to affect the future.””
To prove that a racial classification is based on identified, rather 

than societal discrimination, Croson apparently requires state and local 
governments to have prima facie evidence that the constitutional or 
statutory rights of minorities have been violated.” This evidentiary 
standard demands more specific evidence of discrimination than the 
“generally framed test[s]” previously endorsed by both the Wygant 
plurality and Justice O’Connor in her Wygant concurrence, m which 
proof of a “prima facie violation . . . would appear to have been but 
one means of building the requisite factual predicate for affirmative 
action.”” However, the Croson Court did not specify a quantum of 
evidence that amounts to prima facie proof of identified discrimination. 
Still, it is possible to glean from Croson some attributes of a prima 

facie test.
As a preliminary matter, Croson leaves somewhat unclear how a 

state or local government will determine that it has satisfied the prima 
facie test. At one point Justice O’Connor said that states and their 
subdivisions . , . must identify [past] discrimination with some speci-

SmUl.'“7'ioC'TcX?I"e7S?t°w  ̂ bifurcated their constitutional analyses of

affirmative action plans that gave preferences to both minorities and women. S«1Michigan Road 
Builders Association v. Milliken, 834 F.2d 583, 595 (6th_Cir._l 987), 109 S. CtM333^( 1989),

B. The Meaning of Strict Scrutiny

Strict scrutiny requires racial classifications to be (1) supported by 
.pelting interest, and (2) narrowly tailored to ensure that the clas- 

sincation fits that interest.” The “compelling interest prong of the 
strict scrutiny test addresses whether the ends of a particular classifica-

designed to benefit minorities established in Croson apply to gender 

classifications that benefit women.”

blacks have often been on the receiving end of the injustice.” Id. at 737 (Scalia. ‘j
Justice Scalia’s view, however, blacks .cannot now reverse the tables andIp lay their own bran

S.f 'bU* UgisUturVin predominantly black dty is sample

elhn« "ohnso’n v. Transportation Agency, 480 U.S. 616 (1987) was a Title Vll challenge to a 

local government unit’s use of gender classifications. The plaintiff could have also brought a con- 

stitutional claim, but chose not to do so. See id. at 620 n.2. „r
•• Prior to Croson. at least two federal courts had bifurcated their constitutional analyses of 

affirmative action plans that gave preferences to both minorities and women. S«1
Builders Association v. Milliken, 834 F.2d 583, 595 (6th Ctr. 1987), afFd 109 S. Ct 1333 ( 91% 

Associated General Contractors v. City and County of San Francisco 813 F.2d 922 (1987). The 
court in Associated General Contractors said that since gender class.ficat.ons are not as eqtuBy 

ipect" as racial classifications, they should receive a lower standard of review 13 F.2d at 921 
;;,r„„ the. court emoloved the “mid-level" review, or intermediate scrutiny, that the Supreme

diate scrutiny, gender classifications “must serve important government objective!; and must be 
achievement of those objectives." Craig v. Boren, 429 U.S. 190, 197
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cess

each minority group included as beneficiaries of a remedial classifica­

tion.

only purported to remedy identified discrimination against blacks, and 
ooainct nnv nf the other erouns that received con-

in evaluating wnetner it is premisea on a utwai v. .-v.
discrimination.” By contrast, specific instances of discrimination

■■ For example, in nigums — . —- — - •
case, the City met the requisite factual predicate because it based a remed.al racial dassificaUon

W!

pears merely to oe to ensure mat mete » »u .—-    
at the time of the enactment. It is unlikely, therefore, that if Richmond 
had produced adequate evidence of discrimination in the district court 
proceedings to justify its ordinance, the Court would have not consid­
ered that evidence because it was “out of time.” The issue of out of

on findings of discrimination in a report prepared by the California Fair Employment Practices 
Commission. Shortly after Croson, the Supreme Court denied certiorari in the City of Vallejo 

case. See 109 S. Ct. 1310 (1989).
Croton, 109 S. Ct. at 725, 727-28. Richmond pointed out that in five years from 1978 to 

1983, 0.67% of its contracts were awarded to blacks, even though blacks comprised half of the 
City’s population, and argued that these figures created an inference of discrimination against 

blacks in the local construction industry. Id. at 714.
“ Id. at 725.
•• Id. at 729.

1990]

Perhaps most significantly, the Court made clear that statistical 
evidence may support an inference of identified discrimination in a par­
ticular sector or industry. However, the Court indicated that this would 
be true only when the statistics compare relevant figures. In Croson, 
comparisons between general population statistics for blacks in Rich­
mond and the number of City contracts awarded to blacks were 
deemed not probative of identified discrimination against Richmond’s 
black contractors, let alone against contractors from any of the other 
minority groups that stood to benefit from the ordinance.” Similarly, 
the Court found the evidence that there were virtually no minority 
members in local construction trade associations to be irrelevant. Since 
contracting is a skilled job, the Court said, more probative statistical 
inquiries would have compared the number of qualified blacks in the 
relevant labor market with the city dollar value of the contracts they 
received, and also compared the number of black contractors qualified 
to join the local trade associations with the number of blacks in those 
associations.” The Court said that gross statistical disparity between 
these sets of figures might be prima facie evidence of discrimination. 
Even then, however, the Court intimated that such proof might have to 
be supplemented with testimonial evidence of specific instances of dis­
crimination against blacks.”

Where discrimination has been especially widespread, statistical 
comparisons using the “right” figures (e.g., the number of minorities 
qualified to perform a certain job and their representation in that par­
ticular job category) will fail to reveal the actual effect of that discrim­
ination. In this situation, state and local governments should be permit­
ted to try and explain that the number of qualified minorities is 
artificially low precisely because of past discrimination. For instance, 
an economic analysis could show that racial discrimination has reduced 
or precluded minority participation in a particular job, and therefore

r

grams to now comply with the Croson decision, utvcn suui euuiis,
scholars recently argued that lower courts should allow municipalities time to establish the neces­
sary factual predicate if their MBE programs are challenged during the period that municipalities 
are reevaluating these programs in light of Croson. See ConstitutionalS^olar's falement on 
Affirmative Action After City of Richmond v. Croson, 98 Yale L. J. 1711, 1719 .

’'-opear that the Court intends, for example, that a city which in 
1985 had before it all of the evidence necessary to make the find­
ings—but did not do so because it concluded that such a predicate was 
not then required—should have to go through the entire legislative pro- 

again. Rather, the purpose behind the specificity requirement ap- 
- merely to be to ensure that there is an adequate basis that^existed

had produced adequate evidence of discrimination in the district court 
... «• .1 __ 4. r'ATlClfl.

70

ficity before they may use race-conscious relief.””
not appear ' ' • ■ ■’ '-■‘v

1985

time” evidence, however, will certainly be litigated.”
In any event, these findings of discrimination must be specific for |

Lik^many*racial classifications designed to remedy past discrimi- |. 

nation, the Richmond ordinance defined "minority” to include not just ■
blacks and Hispanics, but also Orientals, Eskimos and Aleuts. In the |
Court’s view, the ordinance was overly inclusive because Richmond had 
only purported to remedy identified discrimination against blacks, and 
not discrimination against any of the other groups that received con­

tracting preferences.”
In addition, the Court said that the “mere recitation that a racial 

classification has a remedial purpose “is entitled to little or no weight 
in evaluating whether it is premised on a factual predicate of identified 
discrimination.” By contrast, specific instances of discrimination com­
piled through testimony of minorities, and perhaps evidence of discrim­
ination in reports of civil rights commissions, might pass the prima fa­

cie test.90

•• Croson, 109 S. Ct. at 728. The Court also noted that “it may well be that Richmond has 

never had an Aleut or Eskimo citizen."

« Croson, 109 S. Ct. at 727.
•’ A number of municipalities are currently attempting to modify their race-conscious pro- 

..............  comply with the Croson decision. Given such efforts, several leading constitutional

SCllOldlb ICCCIlliy dlfcUVU mas av^wa wvw.----------------------- r ... • •
sary factual predicate if their MBE programs are challenged during the period that municipalities
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have even been

least one thing in common. Both premises seek to remedy discrimtna-

specific sins of racism . . . committed in the

past. . .

See Scoggins v. Nashville. Ark. Bd. of Educ 853■ F.2d 1472 fir 1988)(city

Judges Starr and Mikva in Hammon ^, n 48 Judge•Soused on

1“ To be sure, the Court did criticize the Richmond plan on the grounds that it awarded 

tn MBE’s “from anywhere in the country." Croson, 109 S. Ct. at 729. However, is

minority students, even if there were no evidence of discrimination in 
the hiring of minority teachers.” By contrast, in Croson Justice Ste­
vens said that even if the City of Richmond had proffered a non-reme- 
dial objective for its MBE plan, he would have rejected it because, in 
his view, there is no “arguable basis for suggesting that the race of a 
subcontractor or general contractor should have any relevance to his or 
her access to the market.””

In addition to Justice Stevens, two other Justices have approved 
non-remedial justifications for racial classifications. In Bakke, Justice 
Powell said that a state university might have a compelling interest in 
classifying applicants according to race in order to create racial diver­
sity among the student body.70 Similarly, in her Wygant concurrence, 
Justice O’Connor also seemed to accept the diversity rationale for af­
firmative action in higher education.71 Yet Justice Stevens interpreted 
Justice O’Connor’s Croson opinion as repudiating all non-remedial jus­
tification for racial classifications in any context including higher edu­
cation.7* However, Justice Stevens’ assessment of Croson may be inac­
curate because Justice O’Connor’s opinion did not directly address the 
question of the constitutionality of non-remedial racial classifications.

Two different panels of the D.C. Circuit have recently reached 
conflicting conclusions on whether non-remedial racial classifications 
survive Croson. The first panel read Croson as holding either that the 
only justification for racial classification is a remedial one or, at mini­
mum, that non-remedial racial classifications should be limited to the 
educational setting.” A majority of the second panel, however, claimed 
that Croson had not necessarily undermined the use of non-remedial 
racial classifications.74

tailored. The Court was not necessarily saying that Kichmono wouio nave 
giving benefits to minorities who lived outside of the City if. in fact, the relevant labor market for 

public contracting was regional or national. , . r, h.bv r rev
•• Sullivan. Sins of Discrimination: Last Term's Affirmative Action Cases, Harv. L. Rev.

“ Wygant, 476 U.S. at 313-15 (Stevens, J., dissenting). Similarly, using Justice Stevens’ 
rationale, public officials could hire police officers on the basis of their race in a city beset with 
racial tension, even if there were no evidence of discrimination in the hiring of minority police 
officers. Cf. United States v. Paradise, 480 U.S. 149, 167-68 n.18 (1987) (plurality opin- 
ion)(“generalized government interest in effective law enforcement” could justify race-conscious 
hiring intended to “restore pommunity trust in the fairness of law enforcement. . .").

•• Croson, 109 S. Ct. at 731 (Stevens, J., concurring).
’• Bakke, 438 U.S. at 311-15 (1978)(opinion Powell, J.).
” Wygant, 476 U.S. at 286 (O’Connor, J., concurring). 

’* Croson, 109 S. Ct. at 730 n.l (Stevens, J., concurring).
'• See Shurberg Broadcasting, 876 F.2d 902 (D.C. Cir. 1989).
'* See Winter Park Communications, Inc. v. F.C.C., 873 F.2d 347 (D.C. Cir. 1989), cerr. 

granted in part sub nom.; Metro Broadcasting, Inc. v. F.C.C., 110 S. Cl. 715 (1990).

' Finally, the outcome of th^ statistical inquiry necessarily hinges on 
the geographical scope of the relevant labor market In Croson, how­
ever, the Court did not say whether the relevant labor market could 
include areas outside of the jurisdiction of the government unit seeking 

i _ ____ 11^.1 ceifir’Qtinn

^^ minoritks woidd have been qualified to do the job in 1989 
“but for” discrimination that existed, and that may 1-----------
legal under Jim Crow regimes, in 1959.*4 _.

might have a compelling interest in hiring teachers according to their 
° . .. .1 ____ 1*!_____*-£r n Wltn TYIAHV

race as a i

could where percinUge of blacks in relevant labor marketis

artificially low because of past discrimination). The extent to which a municipal ty could look 
back in time in assessing the effect, of discrimination today was one of many issues ha p a^ 
Judges Starr and Mikva in Hammon, supra n. 48. Judge Starr focused on current tatistical 
evidence, while Judge Mikva analyzed the data in light of discriminatory practices long ago.

b^sure^theCowt did criticize the Richmond plan on the grounds that it awarded 

preferences to MBE’s “from anywhere in the country." Croson. 109 S. Ct. at 729 However « 
aspect of the geographic scope of the Richmond ordinance related to whether it was narrow^ 

taiffired. The Court was not necessarily saying that Ri'^On^WOU1.t

public contracting was regional or national. __ . _

78, 80 (1986). . K
•’ Croson, 109 S. Ct. at 731 (Stevens, J„ concurring).
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skewed the statistical comparison. Similarly, ^studieswuld demonstrate 

that more

UiXum^ to look forward and adopt racial classifi­

cations for non-remedial purposes.07
In Wygant, Justice Stevens suggested that a public school system 

(X Will M VI. * 1*1*. — —’ • — 
means of integrating the teaching staff in a school with many

to employ a remedial racial classification.00

b. Non-Remedial Justifications for Benign Racial Classifications

Societal and identified discrimination represent two competing 
predicates for remedial racial classifications. However, they have at 
least one thing in common. Both premises seek to remedy discrimina­
tion of some sort (either society’s bad act or the misconduct of certain 
individuals), and thus justify the use of racial classifications as precise 
penance for . . . specific sins of racism . . committed in he 

,”00 In short, the two predicates look backward. In his Croson 
concurrence, however, Justice Stevens repeated his view, which he first 
articulated in dissent in Wygant, that government units should, in cer- g



75Meaning and Significance1990][Vol. 1:1Civil Rights Law Journal74
was no

in classifying individuals on the basis of race, a classification will still 

designed to benefit minorities was narrowly tailored, the Court had

1

lockstep proportion to their representation in the local population.

.. “34";; rusJcc Kennedy? howev’er.'racia! classifications are -a last resort," (Ken-

race-i

and concurring in judgment); Fullilove v. Klutznick. 448 U.S. at 510-11 (Powell, J., concurring).

which MBE’s would generally be a subset.*0 

had to "be tried and exhausted

»T;Xna;7eH. the Sm:il Business Act, 15 U.S.C. § 637 (1984), which gives the 

;; Administration broad discretion to assist disadvantaged businesses in the area of

“awOTHOT s" Ct. at 728 (quoting Sheet Metal Workers, 478 U.S. at 494 (O'Connor, J.,

i on the
If this race-neutral ap-

Richmond ordinance was insufficiently tailored because there

giving financial assistance to, economically disadvantaged businesses, of 

which MBE’s would generally be a subset.80
Significantly, the Court did not say that race-neutral alternatives 

had to be tried and exhausted.81 The Court failed, however, o define 
what constitutes adequate consideration of alternatives. One option that 
may satisfy Croson is for a state or local government to hire experts to 
analyze thoroughly why race-neutral programs would be insufficient 
As a fail-safe, however, legislators might actually prefer to adopt-at 
least temporarily—programs that give preferences to individuals on 
basis of social and economic status, not race.88 If this race-neut . 
proach fails to meet its objectives, there may then be grounds for en- 

2. Narrow Tailoring
Even where state and local governments have a compelling interest 

be unconstitutional if it is not narrowly tailored to achieve that interest. 
According to the Court, this requirement “ensures that the means se­

lected closely ‘fit’ the ends.’”8
Prior to Croson, in determining whether a racial classification 

designed to benefit minorities was narrowly tailored, the Court had 
considered several factors, including: (1) the necessity for the classifica­
tion and the efficacy of alternative remedies; (2) the relationship of the 
numerical goals in the classification to the relevant labor market; (3) 
whether the classification contained a meaningful waiver provision; (4) 
the burden of the classification on non-minorities; and (5) the duration

labor market if the latter is found lo be artificially, lo»■ due tojast 

iridBE prouram are minorities, but this number would have been 
higher but for discrimination thirty years ago, or but for preclusive 
___uAntuurstmo trades that created barriers for minorities, then

numerical goals m me ciassincaiiun <.u ,
whether the classification contained a meaningful waiver provision; (4) 
the burden of the classification on non-minorities; and (5) the duration 
and flexibility of the classification.” In Croson, the Court addressed 

only three of these factors.

a. The Factors Considered in Croson

(1) Alternative Remedies
Prior to Croson, the efficacy of alternative remedies was generally 

viewed in conjunction with the other factors of the narrowly tailored 
test. Thus, a reviewing court was arguably free to pay less attention to 
the fact that race-neutral choices might have been available when, for 
example, a race-conscious classification satisfied the other “narrowly 

tailored” factors.”
In Croson, however, the Court ruled that state and local govern- 

ments must, at minimum, consider the efficacy of race-neutral alterna­
tives before adopting a race-conscious classification.” This requirement 
seems to reflect a concern that “affirmative action plans have not 
benefitted during their formulation from the thorough deliberation that 
such plans require. Upon inspection, many plans appear to be the prod­
ucts of hasty decisions to ‘do something.’ ”” In the Court’s view, the

(2) Relationship of Numerical Goal or Quota to Labor Market

The Court in Croson said that the 30% set-aside in the Richmond 
ordinance was unrelated to the number of qualified minorities in the 
relevant labor market. Rather, the 30% figure was tied to the minority 
population of Richmond, and thus “restjedj upon the completely un­
realistic’ assumption that minorities will choose a particular trad^in 
lockstep proportion to their representation in the local population.

It is unclear, however, whether the Court would allow a numerical 
goal to be higher than the number of qualified minorities in a relevant 
labor market if the latter is found to be artificially low due to past 
discrimination. For example, if only 1% of the eligible contractors^ for 

an MBE program are
lllgllLl UUl *V* --—-w r - - — -

practices in contracting trades that created barriers for minorities,

basis of social and economic status, not race.

acting a race-conscious classification.

>• Croson. 109 S. Ct. at 728, 738 (Scalia, J., concurring).
Id at 734. For Justice Kennedy, however, racial classifications are a last resort, (Ken-

nedy, J., concurring), which implies that a government unit should exhaust, not just consider, 

’neutral alternatives before using a race-conscious program.

Small Business Administration broad discretion to assist disadvantaged businesses in the 

government contracting. ------
• .Z~ Z. -

concurring in part and dissenting in part)).

” Croson, 109 S. Ct. at 721. „ , ,
’• See United States v. Paradise, 480 U.S. at 171 (plurality opinion); Sheet Metal Workers 

v. EEOC, 478 U.S. 421, 481 (1986) (plurality opinion); Id. at 486 (Powell, J., concurring in part

” Cf. Fullilove. 448 U.S. at 510 (Powell, J., concurring). 

’• Croson, 109 S. Ct. at 728.
’• See Days, Fullilove, 96 Yale L.J. at 459.
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minorities, not on the label applied to the particular employment at 
issue.”80 In fact, the lower court in Croson ruled that the Richmond

into whether or not the particular MBE seeking a racial preference 
ha[d] suffered from the effects of past discrimination. . . .”84

station.”82

?

■

1

i

/

M Wygant, 476 U.S. at 282-83 (plurality opinion); see also, id. at 294 (White, J., concur- 
nnjXplan unconMitutional because it "impose(d) the entire burden of achieving racial equality on

" See Sheet Metal Workers, 478 U.S. at 481 (plurality opinion)(hiring goals); Paradise, 480 
US. at 182 (plurality opinion)(promotion goals).

" Sheet Metal Workers. 478 U.S. at 488 n.3 (Powell. J., concurring). See also Wygant, 476 
US. at 319 ("distinction" between layoffs and hiring goals "is artificial")(Stevens. J„ dissenting). 

•* See J.A. Croson Co. v. City of Richmond, 822 F.2d 1355. 1361 (4th Cir. 1987); see also 
Associated General Contractors, 813 F.2d at 922. 936 (MBE plan unreasonably burdensome be­
cause it “may well [have] destroyed" white contracting firms).

” Shurberg Broadcasting, 876 F.2d at 917.
•• See Sheet Metal Workers, 478 U.S. at 479 (plurality opinion). 
" Johnson, 480 U.S. at 640.

(2) Flexibility

The more flexible a remedial racial classification, the more likely it 
is to be considered narrowly tailored. One element of flexibility is the 
existence of a definitive end date for classification. This ensures that 
race-based decisions and their accompanying burdens are only tempo­
rary.” An “express assurance” that a racial classification is ephemeral 
“is particularly important if a program” involves a quota that “actually 
sets aside positions according to specific numbers.”84 The lack of the 
end date is less troubling, however, when a racial classification

Meaningful Waivers

The Court in Croson dealt with the waiver provision in the Rich­
mond ordinance only briefly. The Court criticized the provision because 
it “focuse[d] solely on the availability of MBE’s; there [was] no inquiry 

•* Id. at 729. At least one court has read the Croson discussion of waivers to mean that i 
racial classification is not narrowly tailored unless its waiver provision “target[s] the preference to 
those actually entitled to a remedy." Shurberg Broadcasting, 876 F.2d at 916. See also id. at 917 
n.19, opinion of Judge Silberman (“[W]hen the government grants preferences to individuals on 
the basis of ‘minority status,' determinations of that status . . . must depend on some notion of 
individual disadvantage, if not discrimination."); Winter Park Communications, 873 F.2d at 368, 
dissenting opinion of Judge Williams, (interpreting Croson to mean that racial classifications must 
contain waivers that ensure benefits are awarded "only to victims of prior discrimination"). Com­
pare Shurberg Broadcasting, supra, dissenting opinion of Chief Judge Wald, at 946 (preference 
should not be “rendered invalid by the fact that participating minority broadcasters are not re­
quired to prove that they are individual victims of discrimination”),

•• See. e.g.. Wygant, 476 U.S. at 281 (plurality opinion).
“ Johnson v. Trans. Agency, 480 U.S. at 638.
•’ See. e.g.. Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring).

conceivably, the goal could be set at more than 1%. How much more 
depends on what conclusions are drawn concerning projected levels of 
minority participation in a particular industry absent past 
discrimination.

b. Factors Not Considered in Croson

Although the Croson Court addressed only three of the factors in 
the narrowly tailored calculus, racial classifications must also comport 
with the remaining two factors.

fication that caused the layoff's of some white teachers.88 By contrast, 
the Court has upheld minority hiring and promotion goals because they 
neither throw whites out of their current positions nor impose burdens 
on distinct whites.88 However, “it is too simplistic to conclude . . . that 
hiring [or other employment] goals withstand constitutional muster 
whereas layoff's do not . . . The proper constitutional inquiry focuses 
on the effect, if any, and the diffuseness of the burden imposed on non-

MBE plan “unnecessarily trammeled the rights” of white contrac­
tors—even though it did not directly cause layoffs—because “the com­
petitive disadvantage” it imposed was too onerous,81 and one post- 
Croson decision found a federal racial preference in the granting of 
broadcast licenses to be excessively burdensome because it “deprived 
[the white plaintiff] of a unique opportunity to own a [television] 

(1) Impact on Third Parties

Prior to Croson, the Court had recognized that remedial racial 
classifications necessarily call on “innocent persons” to bear some de­
gree of burden.88 That burden is too high, however, when a classifica­
tion either divests whites of existing contracts and thus “unsettle[s] le­
gitimate firmly rooted expectations,”88 or visits the entire burden on 
particular whites, instead of whites as a whole.87

Thus, for example, in Wygant the Court invalidated a racial classi­
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out that the deadline ior acnieving me .........
that there were continual changes in the size of the “classes from which

targets.”” As such, the plan was not inicnucu ---
maintain racial balance but rather [acted] as a bench mark against

s'

•* Id.
•• Sheet Metal Workers, 478 U.S. at 478 (plurality opinion).

&
I--/.-

i

•’ Id at 498 (O’Connor, J., dissenting); M. at 499 (White, J., dissenting). . , . . 1
•• Johnson, 480 U.S. at 636, 641. See also id. at 655 (O’Connor, J., eoncurnng m the judft 

ment)(plan flexible because it promoted women on basis of modest short-term goals). 
•’ 826 F.2d 73 (D.C. Cir. 1987), Ctrl, denied, 108 S. Ct. 2023 (1988).

“ Id. at 79.
Hr •“ Id. at 89-90 (Mikva, J., dissenting). The D.C. Circuit recently confronted the goal versus 
>ous problem once again in Winter Park Communications. Writing for the majority in a 2-1
*ouoo. Judge Edwards ruled that racial classifications are not quotas when race "is simply one 

:bcsor among several” on which the government bases its decision. Winter Park Communications, 
i.173 F.2d at 353. But Judge Williams’ dissent claimed that “the line between a simple quota and a 

mki-factorcd allocation" that Judge Edwards had drawn was "painfully thin,” because the gov- 
Maat’s intention was to “keep giving race weight until” minority participation in the particular 
Hiiauy "matches the racial composition of the population at large.” Rather tersely, Judge Wil- 
mas remarked that such a program “lookfed] like a quota” to him. Id. at 368.
fej •“ Writing for a four Justice plurality in both cases. Justice Brennan found no need to re- 

the then undecided debate on the appropriate standard of review of remedial racial classifi- 
sigMiaM because the court orders at issue “survive[d] even strict scrutiny.” Paradise, 480 U.S. at 

also Sheet Metal Workers, 478 U.S. at 480. Justice Powell wrote separately in both 
ran luting his position that remedial racial classifications should be subject to strict scrutiny, 
j Exa ander that standard, however, Justice Powell found the court orders constitutional. See Par­

is

prescribes goals, rather than quotas.” Unfortunately, distinguishing j

1990] Meaning and Significance

k was a far cry from what had been embraced in Johnson.100 Citing 
f Johnson, Judge Mikva found that the plan did not authorize hiring 
t solely by race. Rather, the City could hire only those who had passed 
r an exam that made them eligible for the entering class. It was from 
| that pool that the City arrived at its figure of 60% (the percentage of 
| blacks that made up the class that passed the test). Furthermore, for 
|, Judge Mikva, the City’s “goal” of attaining parity between the per- 
|- cenlage of black fire fighters and the percentage of blacks in the City 
I was only a long-term aspiration. The City’s short-term objectives were, 
B like the short-term plan in Johnson, quite modest.101

K IV. THE IMPACT OF CROSON BEYOND THE CONTEXT OF 
|j LEGISLATIVE RACIAL CLASSIFICATIONS

B A. Impact on Court-Ordered Racial Classifications

I*' Court-ordered racial classifications involve “state action,” and thus 
. are subject to constitutional limits. It is unclear however, whether the 
^Croson Court’s adoption of strict scrutiny as the appropriate standard 
| of constitutional review for state and local governments’ remedial racial 
^'classifications is also applicable to court-ordered remedial racial 

I'dassifications.
I- Actually, in its two cases reviewing court-ordered racial classifica- 

lion, Paradise and Sheet Metal Workers, a majority of the Court pur- 
ff?ported to apply strict scrutiny and upheld the challenged classifica- 
f lions.101 Moreover, every Justice in both cases—including the

respective of the fine-tuning, what the majority labeled a “goal” actu- 5 
ally operated as a “rigid -membership quota,” because it required the) 
racial composition of the union to mirror the relevant labor pool with-J 

out any possible deviation.” ,. 1
Johnson provided somewhat more guidance for distinguishing 

goals from quotas. There, the Court found sufficient flexibility because ! 
gender was only one of the many factors the employer considered in ’ 
making promotion decisions. Furthermore, the employer’s plan in John- i 
son set “modest short-term goals” of promoting a small percentage of < 
women to a certain skilled job, and took into account demographic and] 
economic variables that could have made compliance with the plan 11 

long-term objectives impractical.” _ 's
Nevertheless, after Johnson, lower courts continued to struggle^ 

trying to separate goals from quotas. Hammony. Barry* ** * is illustrative., 
In that case a three judge panel of the D.C. Circuit purported to applyj 
Johnson, but the labels that two of the panel members attached to a] 
plan that required at least 60% of each entering class of municipal 
fighters to be black were worlds apart. Judge Starr called the plan aj 
“tell-tale, single-factor, rigid quota,” and then for good measure, aj 
“hard-core, cold-on-the-docks quota, nothing less,” concluding that ty 

goals from quotas is not always easy. ]
For instance in Sheet Metal Workers, five members of the Court j 

said that a “goal” of 29.23% minority membership in a trade union J 
was not inflexible. To support this conclusion, Justice Brennan pointed 5 
out that the deadline for achieving the goal was adjusted twice, and | 
that there were continual changes in the size of the “classes from which ? 
the union drew its members to account for the fact that economic con- S 
ditions prevented [the union] from meeting their membership 
targets ”” As such, the plan was not intended “simply to achieve and 
maintain racial balance but rather [acted] as a bench mark against ] 
which the court could gauge the [union’s] efforts to remedy past dis- « 
crimination.” In dissent, Justices O’Connor and White claimed that ir- 1
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sue were

$ mands.

race-:

Thus,

menl

trast, 
has at least
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adite, 480 U.S. at 187 n.2 (Powell, J., concurring); Sheet Metal Worken, 478 U.S. at 4844J1 

(Powell, J., concurring). . -1
See Paradise, 480 U.S. at 167 (plurality opinion)(distnct court had compelling inwo«;

■“ See Paradise, 480 U.S. at ill tpiuraniy opinion^ wuv.u-v ........ 
court judge entered his [race-conscious] order it is doubtful, given the .. . history [of the] hug^ 
lion, [he] had available to [him] any other effective remedy"). Id. at 188 (Powell, J., coaq^ 

ring)("[g]iven the findings of persistent discrimination, the Department’s longstanding resisug 
to necessary remedies, and the exigent circumstances presented to the District Court, the chcfa.

Incidentally, the majority felt that this was also true in Sheet Metal Workers. See 478

dissenters—concluded that the court-ordered racial classifications at is-j 
sue were predicated on a “compelling interest,” because of the weltj 
documented egregious discrimination and resistance of those on whom ■ 
the orders were imposed.10’ In Paradise, however, the majority and dis-; 

disagreed on the degree of deference owed to a district judges!

Id. al 485 (Powell, J., OwnvuuuigA ••••'*•••©• ---- --- ..
had engaged in egregious violations of Title VII establishes without a doubt, a compelling govo^

of race-conscious remedy was constitutional).

at 486 (Powell, J., concurring) (“an alternative remedy such
have been effective"); see also id. at 481 (plurality opinion). 

'» Paradise, 480 U.S. at 199-200 (O'Connor, J., dissenting).

1M Id. at 200 (emphasis in original).
Id. (quoting Sheet Metal Workers, 478 U.S. at 481 (plurality opinion)).

neutXluS  ̂T^Paradise majority determined that, in light di 

the Alabama Highway Department’s legacy of discrimination and 
stinence in responding to previous court orders, the series of post-hoc.

senters <—o-------------
choice of means to remedy that discrimination.

This dispute centered on the question of the availability of

E "• Paradise, 480 U.S. at 183 (plurality opinion).
“• Id. at 184 (quoting Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1, 6 (1971)). 

$r'«bo Sheet Metal Workers, 478 U.S. at 486 (Powell, J.. concurring)(districl court was in 
position to judge whether an alternative remedy. . . would have been effective").

®i' •“ Paradise, 480 U.S. at 185. The Second Circuit cited the Paradise plurality extensively on 
point and thus gave deference to a district judge’s orders imposing sweeping race-conscious 

r^Mia a recent politically charged case involving a municipality's alleged discrimination. United 
fclMa*. Yonkers Bd. of Educ., 837 F.2d 1181, 1235-36 (2d Cir. 1987), cert, denied, 108 S. Ct. 
hni (wit).

gfe,1" Paradise, 480 U.S. at 189 (Stevens, J., concurring).
Bg* Id. at 191.

W;'" Crason, 109 S. Ct. at 732 (Stevens, J., concurring).

alternative remedies proposed by the dissenters would not havcj 
worked.104 For Justice O’Connor, however, if strict scrutiny had any 
meaning, alternatives to racial classifications should have been ex-a 
plored 106 Thus, what “disturbed” her most about the race-conscioui] 
order in Paradise was that “the District Court imposed the [remedy]! 
without consideration of any of the available alternatives.”10’ By cob-1 

Justice O’Connor said, the district court in Sheet Metal Workers. 
“ ‘considered the efficacy of alternative remedies’ before’ 

imposing a racial quota.”107 .
Responding to Justice O’Connor, the plurality said reviewing, 

courts must defer to a lower court’s remedial orders when a constitu-1

as a simple injunction would

I

I; Thus, in cases involving the review of judicial remedies imposed against per- 

sons who have been proved guilty of violations of law, I would allow courts in 

racial discrimination cases the same broad discretion that chancellors enjoy in 

% other areas of the law.1**

Justice Stevens was, however, the only member of the Croson ma­
jority to distinguish the latitude of a district judge with that of a legis-

[990] Meaning and Significance

tional violation was proven below.10’ In this regard, the plurality re- 
marked that the district judge in Paradise “ha[d] first hand experience 

Ipwith the parties and [was] best qualified to deal with the ‘flinty, intrac- 
jTtable realities of day to day imposition of constitutional com- 

mands.’ ”10’ Therefore, although strict scrutiny requires race-conscious 
»'remedies to be narrowly tailored, “that requirement [did] not operate 
8?- to remove all discretion from the District Court in its construction of a 
|| remedial decree.”110 .

Justice Stevens’ Paradise concurrence was particularly emphatic 
B on this point. He declared that a “District Court ha[s] broad and flexi- 
B ble authority to remedy the wrongs resulting from [a proven constitu- 
ibftional] violation.”111 Relying heavily on school desegregation cases in 
»'• which the Court had given district courts wide latitude in remedying 
lb proven constitutional violations, Justice Stevens said that “ [t]he notion 
gg that this Court should craft special and narrow rules for reviewing judi- 
ll-cial decrees in race-discrimination cases [had been] soundly 
|| rejected.”11’

In his Croson concurrence, Justice Stevens sounded this theme 
^»gain, claiming that:

Bl; [ill is the judicial system, rather than the legislative process, that is best 

equipped to identify past wrongdoers and to fashion [appropriate] remedies.

Id. al 485 (Powell, J., concurring)(’’findings by District Court and Court of Appeals that ^nio<

i interest sufficient to justify the imposition" of affirmative action).
See Paradise, 480 U.S. at 177 (plurality opinion)("we conclude that... when the du
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consideration of race-neutral

Remedial Racial

a

racial classification need only be predicated In making this point,employer would satisfy this firmployers’ remedial

;■

“manifest imbalance” need not support a prima

  

,H Justice Kennedy was not on the Court when Paradise £

ring)).

the Constitution); see also Ledoux v. Datncl of Columb.a, 820 K2d 12S3. UU. t
■>’ Johwn. 480 U.S. at 628 (quoting Steelworkers v. Weber. 443 U.S. 193, 197 (>9 J)

Id. at 631-32.

labor market."8
Significantly, a

Nonetheless,
validity of rei---------
tie VII: (1) It must have a

ployer can institute a remedial racial classification 
not previously discriminated.180 In fact, t..ere is
VII io show anybody’s IdenUM *

to lawsuits filed by those 
discriminated.'"'

> that unde? Tide"VIl’, a remedial racial classification 
only if “the employer could point to < J

gender-based) in the employer s wors lorce --o -
norities (or women) in the general population or if the job requires 
special skills, with the number of qualified minorities in the relevant

facie sundard would "thwart” voluntary efforts by forcing .etnpioyers 
to "confess” their past misconduct, which, in turn, might subject them 

against whom they have admittedly

JustiwO’Connor concurred in the judgment in Johnson, but said

lature in instituting remedial classifications For the other five; J stico, 
four of whom had dissented in Paradise on the grounds that the dist c 
judge had allegedly abused his discretion, consideration of race’neu 
alternatives w!uld probably be imperative before a court could order

S that remedial action is required . . . [Aj^atis-
tical imbalance sufficient for a Title VII prima acie case. a ja nst he

the percentage of minorities (or women, if the plan is 
iployer’s work force with the percentage of mi-

pool.181 In Johnson, however, the manliest imoaiance uu! “
tod to exist was not tied to anybody’s identified discr*^

The Court’s rationale for permitting employers to adopt remedial 
racial classifications under Title VII on a showing of manifest imbal 

„ • iU ctatntp. is intended to encourage voluntary

i can be justified
evidence sufficient to establish

  

bderfjn Weber and Johnson, there was no evidence that the employer enacting the plan

^Th“rt in^eber took judicia! notice of a history of racial discrimination in craft 

“mons. 4^43 u s n 4 (Scalia j di$tenting).

■” Id. at 630.
•« Id. As Justice

"tightrope’ ---------- -

any v<
The only way for the employer to

B. Effect of Croson on
Classifications.

1„ John^n. five Junto ?.»ud‘ba. Title VII of

theCsame basic two-step aPPr°ach.det5rmiP“

legitimate factual predicate, and (2) the E

triCt judges, at minimum, to consider race-neutral remedies.

••• Johnson, 480 U.S. at 628 n.6. .. .

1990]

facie case of a

not" previously discriminated.

cate a remedial racial classification on jner® 
be sure, in Weber there was c — 
namely the craft unions from

basis test.”186

MD» AC. “was »o< UmM W «m»4 - J*

SttSS-BOanstitutlou and Ti-

step does not vary with the nature of the challenge, because under  Title 

VII, the Court has generally applied the same factors it.app’‘c 
racial classification is "narrowly tailored for constitu

limits o^remedial racial classification lies in the requisite factual predi­
cate Under the Court’s current Title VII jurisprudence private 
ployers’ remedial racial classification need only be Predica^ed 
“manifest racial imbalancej ] in traditionally segregated JobJu­
ries.”"’ In determining whether such an imbalance exists^an^employer 

may compare 1
gender-based) in the

termining if a

difference between *

; em- 
on a

ance” is its belief that the statute is intended to encourage voluntary 
employer [initiatives to] . - - eliminat[e] the effects of discrimination 
in the^workplace.”188 According to the Court, application of the prima

’ - ’ " 480 U.S. at 656 (O'Connor, J., concurring). As Justice Scalia explained

Meaning and Significance

Title VII violation by the employer.11* Thus, an em-
• i even if he or she had 

I?20 In fact, there is no need under Title

llvauu„ J societal discrimination. To 
evidence that somebody had discriminated, 

a which the employer drew its labor 
the manifest imbalance that the Court

tion.”116

race-conscious remedies.114

Title VII Limits on
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adoption of different standards for affirmative action under Title VH
J Dminl Dv/sfA/*its*in r^laucp <<

I.
question, the constitutional and statutory limits on remedial racial clas- 

itrtll uirtlio llv 1H A n 11 1 Isification will be virtually identical.

s’-

I

ri
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Justice O’Connor remarked that there is “little justification for the

S'

h

crimination lay in the " ‘inexorable zero’: the complete absence of any women in skilled positioas-J 

See id. al 666 n.4 (Scalia, J., dissenting).
1M Id. at 652 (O'Connor, J., concurring).

In Croson, Justice Stevens rejected the prima facie requirement for constitutional jw-l 
poses, and he most certainly would reject it for Title VII purposes as well. For in Johnson, Jiutice| 

Stevens said that, under Title VII, he "see[s] no reason why [an] employer has any duty, price WJ 
granting a preference to a qualified minority employee, to determine whether his past condixJ| 
might constitute an arguable violation of Title VII." Johnson, 480 U.S. at 646 (Stevens, J., cc»-3 

curring). Reiterating his “forward looking" approach, Justice Stevens said that employers shcaHJ 

be allowed to "focus on the future” and predicate racial classifications on non-remedial grouadM 
Id. See generally Note, Rethinking Weber. The Business Response to Affirmative Action, IW 

Harv. L. Rbv. 658 (1989).

and the Equal Protection Clause.”129 J
As indicated previously, after Croson, the Constitution apparently| 

requires prima facie evidence of identified discrimination as the predij 
cate for state and local remedial racial classification. If Justiccl 
O’Connor’s view that the constitutional and statutory limits on rem&-| 
dial racial classifications should be the same garners the support of al 
majority of the Court, then the prima facie standard would also pre-| 
sumably apply to Title VII. il

Since Johnson, Justice Kennedy has replaced Justice Powell, wbo| 
was one of the five Justices in favor of the “manifest imbalance” stan-^ 
dard as the requisite Title VII factual predicate for remedial racial^ 
classifications. In Croson, Justice Kennedy agreed with Justice’ 
O’Connor that the Constitution requires such classifications to be pred-| 
icated on prima facie evidence of discrimination. It is quite possible! 
that Justice Kennedy will also join Justice O’Connor and opt for thel 
prima facie requirement under Title VII. If Justice O’Connor also gels; 
the votes of the Chief Justice, and Justices Scalia and White on tbisa

■ia
.i| 

CONCLUSION J

While there is no doubt that the Croson decision will make it more’j 

difficult for states and municipalities to employ race-based measures to, 
remedy the continuing effects of discrimination, there is also no doubt] 
that if the Court’s requirements are met, such measures will remai»j 
constitutional. Cities and states that are struggling with the persistent!

—•-••'.•■Jr'-

fc |99Q] Meaning and Significance

k problem of discrimination therefore need not abandon using appropri- 
B ately justified and limited racial classifications. At the same time, those

states and municipalities should determine if some of the benefits from 
»these measures could not be obtained through non-racial means. The 
H effect of Croson on federal programs and other classifications (e.g., 
H gender) is less clear. However, Croson suggests that Congress has

greater leeway than state and local governments in enacting remedial 
^'racial classifications. In any event, the meaning of Croson will certainly 
H^.be the subject of continuing litigation and court decisions.

I
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488 U.S. 469 (1989)CITY OF RICHMOND V. J.A. CROSON CO • /

Blacks constituted 50% of the City's population.

N:\UDD\SMALLM\PAYTON

3 vote.
O'Connor.

Richmond, Virginia, 
behalf of Richmond.

Payton was counsel of record on the briefs for the City of 
He argued the case at the Supreme Court on

In the five years prior to the adoption of the 
ordinance, .067% of city construction contracts had 
been awarded to minority businesses.

Croson involved a constitutional challenge to a Richmond 
ordinance that reguired city contractors to subcontract 30% of 
their contracts to "minority business enterprises." The 
subcontracting reguirement could be waived if the contractor 
demonstrated that no qualified minority business was available or 
willing to participate in the contract. Plaintiff was a white- 
owned company that bid on a city contract, and that was not 
awarded the contract because it did not comply with the 
subcontracting requirement.

1 The other Justices in the majority were Chief Justice 
Rehnquist, and Justices White, Kennedy, Scalia, and Stevens. 
Justice Marshall wrote a dissenting opinion that was joined by

In Fullilove v. Klutznick, 448 U.S. 448 (1980), the 
Supreme Court had upheld a federal set-aside plan for 
minority contractors based on congressional findings of 
nationwide discrimination in the construction industry.

The Supreme Court struck down the Richmond ordinance by a 6- 
The principal opinion was authored by Justice
1 As initial matter, the Court accepted Payton's

The ordinance was adopted in 1983; its stated purpose was to 
remedy racial discrimination in the local construction industry. 
As set forth in Payton's brief, the Richmond City Council took 
account of the following factors in determining that remedial 
action was warranted:

The major construction trade associations in the 
Richmond area had virtually no black members.

At a public hearing, a former mayor of Richmond and the 
City Manager spoke of widespread discrimination in the 
local construction industry.
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Justices Brennan and Blackmun.

2N:\UDD\SMALLM\PAYTON

In terms of the compelling interest question.

argument that, in certain circumstances, state and local 
governments can employ race-based measures, such as contracting 
set-asides, to remedy discrimination in some sector or industry 
within their jurisdictions. The Court rejected the lower court's 
holding that a state or local governmental entity can only act on 
the basis of race when remedying the entity's own discrimination.

Payton's brief 
the Richmond 
But the Court

Croson marked the first time that a majority of the Court 
held that strict scrutiny applies to affirmative action measures. 
Under strict scrutiny, race-based action must further a 
compelling governmental interest, and must be narrowly tailored 
to fit that interest. The compelling interest inquiry focuses on 
the purposes or ends of the program; the narrowly tailored 
inquiry focuses on the means to those ends, r 
argued that if strict scrutiny were held to apply, 
ordinance would still pass constitutional muster.
rejected that contention.

However, the Court rejected Payton's argument that the 
principles established in Fullilove were applicable. Rather, 
Justice O'Connor said that the standards for reviewing 
congressionally-mandated affirmative programs such as the one at 
issue in Fullilove were not as stringent as the standards 
applicable to constitutional review of affirmative action 
programs adopted by state or local governments. Although only 
two other Justices in the majority agreed with Justice O'Connor 
on that point, a majority of Justices did agree that race-based 
measures of state and local governments that are designed to 
benefit minorities must be evaluated under strict scrutiny — the 
most rigorous standard of constitutional review, and the same 
standard that is applicable to laws that discriminate against 
minorities. Relying on arguments made principally by Justices 
Brennan and Marshall in prior cases, Payton's brief had urged the 
Court to apply a more relaxed standard, intermediate scrutiny.

the Court said 
that remedying the effects of societal discrimination is not a 
permissible justification for race-based action, because it is 
too amorphous. Rather, a state or local government must identify 
the discrimination to be remedied with sufficient particularity. 
The Court suggested that this evidence should approach a prima 
facie showing of discrimination against minorities. The Court 
rejected Payton's contention that the statistical disparities on 
which the City relied demonstrated that there was discrimination 
in the Richmond construction industry. The Court said that those 
statistics were not probative — rather than using general 
population statistics, the City should have compared the number 
of qualified minorities with the number of contracts awarded to



t

3N:\UDD\SMALLM\PAYTON

minorities and the number of minorities in the trade 
associations.

' It bears emphasizing that the Court in Croson did
not hold that affirmative action is constitutionally
impermissible. Indeed, only Justice Scalia would have imposed a 
near-blanket ban on affirmative action. On the other hand, the 
Court did make it harder for state and local governments to take 
race-based action.

After holding that the Richmond ordinance was not supported 
by a compelling interest, the Court went on to consider two 
factors that it said showed that the ordinance also failed the 
"narrowly tailored" prong of strict scrutiny. First, the Court 
said that it did not appear that the City had considered race­
neutral alternatives before resorting to race-conscious action. 
Payton's brief had argued that the City had tried race-neutral 
alternatives in the form of laws banning racial discrimination in 
public contracting. The Court did not discuss that argument. 
Second, characterizing the subcontracting requirement as a "rigid 
numerical quota," the Court said the ordinance was defective 
because it did not provide for an individualized determination as 
to whether the quota should be waived where beneficiaries could 
not demonstrate that they had suffered from the effects of the 
discrimination that the City was seeking to remedy. The Court 
stressed that the Ordinance benefitted minority groups, such as 
Aleuts and Native-Americans, for which the City had no findings 
of discrimination. Payton's brief argued that the inclusion of 
those groups was based on federal statutes, and that it was 
irrelevant anyway because no member of those groups was likely to 
bid on a city contract.

In sum, Croson was a landmark decision. It clarified the 
constitutional rules governing the use of affirmative action. 
Since Croson, lower courts have applied the rules in reviewing 
other contracting set-asides, as well as when reviewing 
affirmative action programs in college and universities and 
preferential hiring and promotion policies in police and fire 
departments. 7' / 
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QUESTION PRESENTED

Whether a city, in order to remedjr the virtual ab­
sence of minority participation in its city construction 
contracts caused by racial discrimination in its construc­
tion industry, may enact an ordinance that requires prime 
construction contractors to subcontract a portion of their 
city contracts to minority businesses.
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J.A. Croson Company,
Appellee.

City of Richmond,
Appellant,

OPINIONS BELOW

The opinion of the United States Court of Appeals for 
the Fourth Circuit from which this appeal is taken is 
reported at 822 F.2d 1355 J 4th Cir. 1987). It is repro­
duced at page la in the appendices attached to the Juris­
dictional Statement (“J.S. App. la”). The order of the 
court of appeals denying the Petition for Rehearing with 
Suggestion for Rehearing En Banc is unreported and is 
reproduced at page 27a of the appendices attached to the 
Jurisdictional Statement. An earlier opinion of the court 
of appeals, which was vacated by this Court, is reported 
at 779 F.2d 181 (4th Cir. 1985) and is reproduced at 
page one of the supplemental appendices to the Jurisdic­
tional Statement (“J.S. Supp. App. 1”). The decision of 
this Court granting certiorari, vacating the earlier judg-
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ment of the court of appeals and remanding to the court 
of appeals is reported at 106 S. Ct. 3327 (1986) and is 
reproduced at page 31a in the appendices attached to the 
Jurisdictional Statement. The opinion of the district 
court is unreported and is reproduced at page 112 of the 
supplemental appendices to the Jurisdictional Statement.

JURISDICTION

The decision of the court of appeals declaring the Rich­
mond ordinance unconstitutional and remanding to the 
district court for determination of appropriate relief was 
issued on July 9, 1987. J.S. App. la. A petition for re­
hearing with suggestion for rehearing en banc, filed on 

• July 23, was denied on September 18, 1987, by a vote of 
6-5. Id. at 27a. A notice of appeal to this Court was filed 
with the court of appeals on November 18, 1987. Id. at 
29a. This Court entered an order noting probable juris­
diction in this case on February 22, 1988.

On March 7, 1988, the Clerk of this Court granted ap­
pellant City of Richmond an extension of time for filing 
its brief until April 21, 1988, pursuant to Rule 29.4 of 
this Court. The jurisdiction of this Court is invoked 
under 28 U.S.C. Section 1254(2) (1982).

CONSTITUTIONAL PROVISION AND
ORDINANCE INVOLVED^

This appeal involves (1) the Equal Protection Clause 
of the Fourteenth Amendment to the United States Con­
stitution, which provides that no state shall “deny to any 
person within its jurisdiction the Equal Protection of the 
laws,” and (2) Richmond’s Minority Business Utilization 
Plan, codified at Richmond, Va., Code ch. 24.1, art. 1(F) 
(Part B) fl 27.10-27.20, art. VIII-A (1983). This plan is 

reproduced at page 233 of the supplemental appendices to 
the Jurisdictional Statement.
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iSTATEMENT OF THE CASE

This case will decide the constitutionality of an ordi­
nance enacted by appellant City of Richmond to remedy 
the effects on its public works program of racial discrim­
ination in its local construction industry. Before the en­
actment of the ordinance, the Minority Business Utiliza­
tion Plan, minority-owned businesses had been receiving 
virtually none of Richmond’s public construction con­
tracts even though the population of Richmond was half 
minority. The ordinance requires recipients of city con­
struction contracts to subcontract at least thirty percent 
of the dollar amount of their contracts to qualified mi­
nority-owned businesses.

Appellee J.A. Croson Co. (“Croson”) is a non-minority 
contractor that was denied a city construction contract 
because it refused to comply with the ordinance’s sub­
contracting requirement. The district court upheld the 
ordinance but the court of appeals reversed, finding the 
ordinance in violation of the Equal Protection Clause of 
the Fourteenth Amendment.

A. Enactment Of The Minority Business Utilization 

Ordinance

The Minority Business Utilization Plan was conceived 
and enacted as a remedy for racial discrimination in 
Richmond’s construction industry that had all but ex­
cluded minority businesses fhom the City’s public works 
program. Expressly designated “remedial,” it promotes 
wider participation by minority businesses in the City’s 
construction projects. J.S. Supp. App. 248.

Prior to the ordinance, Richmond had been awarding 
more than 99 percent of its construction business to 
white-owned firms. Data compiled by the City’s Depart­
ment of General Services in early 1983 indicated that in 
the five previous years, two-thirds of one percent—essen­
tially none—of the City’s $124 million in construction 
contracts had been awarded to minority-owned busi-

I!

J
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1 Joint Appendix ("J.A.") 41. The data indicated that 0.67 per­
cent of the value of the City’s construction contracts went to 
minority-owned firms. See also J.S. Supp. Apik 115.

2 J.A. 12, 29. The district court took judicial notice of the fact 
that most minorities in Richmond were black. J.S. Supp. App. 207.

3 In its opinion below, the court of appeals stated that the debate 
occurred “at the very end of a five-hour council meeting." J.S. 
App. 6a. In fact, as appellee J.A. Croson Company stated in its 
brief to the court of appeals, the debate lasted approximately one 
hour and forty-five minutes. Brief of Appellant/Cross-Appellee at 
23, J_A. Croson Co. v. City of Richmond, No. 85-1002 (L) No. 85- 
1041 (4th Cir. Mar. 18,1985).

4 J-A. 27-28.

3 Id. at 36.

6 Id. at 39.

7 Id. at 40.

nesses.1 At that time, Richmond’s population was ap­
proximately half minority, primarily black.-

The City’s elected leadership concluded that this de­
plorable situation was a direct result of racial discrimina­
tion in Richmond’s construction industry. On April 11, 
1983, the Richmond City Council held a public hearing 
and the merits of the proposed ordinance were vigorously 
debated.8 In addition to information about the negligible 
minority participation in the City’s public construction 
contracts, the City Council heard evidence that the major 
construction trade associations in the Richmond area con­
tained virtually no black members. The Associated Gen­
eral Contractors of Virginia had 600 members, including 
more than 130 in Richmond, but no black members;4 the 
American Subcontractors Association had 80 members in 
the Richmond area but no black members;6 the Richmond 
chapter of the Professional Contractors Estimators As­
sociation had 60 members but only one black member;8 
the Central Virginia Electrical Contractors Association 
had 45 members but only one black member;7 and the 
Virginia Chapter of the National Electrical Contractors

8 J 
of I 
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u 
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9 Id. at 31-32 (statement of Mr. Beck): id. at 33-34 (statement 
of Mr. Singer); id. at 35-37 (statement of Mr. Murphy); id. at 
38-39 (statement of Mr. Shuman).

10 Id. at 37 (statement of Mr. Kenney); id. at 43-44, 48 (state­
ment of Mr. Richardson).

11 Id. at 41 (statement of Mr. Marsh). Mr. Marsh explained 
that the percentage of minority participation in Community De­
velopment Block Grants “exceeded the numbers specified and the 
problems anticipated had not been realized.”

12 Id. at 43-44 (statement of Mr. Richardson).
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Association had 81 members but only two black mem­
bers.®

Representatives of each of these trade organizations 
appeared at the public hearing and spoke against the pro­
posed ordinance. They claimed, among other things, that 
there was an insufficient number of minority contractors 
in the Richmond area to make the law work, and that 
those available would be more expensive and less relia­
ble.9 Supporters of the ordinance replied that similar 
arguments had long been used to limit minority partici­
pation in other endeavors, and often had proven un­
justified.10 In Richmond’s own recent experience such 
arguments had been made when the City began to ad­
minister federal Community Development Block Grants, 
which required minority participation in federally funded 
construction and other projects. Those arguments were 
proven unfounded.11 One of the ordinance’s sponsors also 
pointed out that the very purpose of the ordinance was 
to provide opportunities for minority businesses to gain 
experience and prove their capabilities.12

The existence of discrimination in Richmond’s con­
struction industry—the core of the problem being ad­
dressed—was discussed at the public hearing and not dis­
puted. One council member, a former Richmond mayor, 
drew on his own long experience with the Richmond con­
struction industry. He stated “without equivocation”

J

5 |
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that the industry is one in which “race discrimination
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is Id. at 41 (statement of Mr. Marsh). Aside from his time in 
public office in Richmond, Councilman Marsh has been practicing 

law in Richmond since 1961.

»< Id. at 42 (statement of Mr. Deese).

15 J.S. Supp. App. 164-65.
16J.A. 20 (statement of Mr. Watts); id. at 39 (statement of 

Mr. Shuman).
17 H.R. Rep. No. 1791, 94th Cong.. 2d Sess. 182 (1977) (quoted 

in FuUilove v. Klutznick, 448 U.S. 448, 466 n.48 (1980) (plurality 
opinion); id. at 505 (Powell. J., concurring).

is Years earlier, the President of the United States had issued 
an executive order authorizing affirmative action policies in federal 
contract procurement as a means to remedy the effects of discrimi­
nation. Exec. Order No. 11.114, 3 C.F.R. 774 (1959-63). This 
program was continued with Exec. Order No. 11,246. See Exec. 
Order No. 11.246. 3 C.F.R. 339 (1964-65) as amended by Exec. 
Order No. 12.086. 3 C.F.R. 230 (1979).

and exclusion on the basis of race is widespread. *3 
Richmond’s City Manager, who has oversight responsi­
bility for city procurement matters, concurred in these 
remarks.w No one denied that discrimination in the in­
dustry” yvas widespread,15 although some of the trade as­
sociation representatives denied that their particular or­
ganizations engaged in discrimination.10

The City Council also was aware that there has been 
pervasive racial discrimination in the nation’s construc­
tion industry. In 1977, the United States Congress had 
enacted a federal set-aside plan for minority contractors 
based on findings that the nation’s construction industry 
is “a business system which has traditionally excluded 
measurable minority participation,”11 and that industry 
discrimination had severely limited minority participa­
tion in public contracting at the federal, state and local 
level.18 In FidlUove v. Klutznick, 448 U.S. 448 (1980), 
this Court upheld the constitutionality of the federal set- 
aside plan, finding that Congress had “abundant evi-
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18 Richmond, Va. Code ch, 24.1, art. 1(F) (Part B) fl 27.10-27.20 
(1983). The plan actually was enacted pursuant to two ordinances. 
See J.S. Supp. App. 233, 249.

20 Of course, the expiration of the Minority Business Utilization 
Plan does not moot this case. There remains a live controversy 
between the parties over whether Richmond’s refusal to award 
Croson a contract was unlawful and entitles Croson to damages. 
Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 8-9 (1978).

B. The Ordinance’s Provisions

The Minority Business Utilization Plan requires con­
tractors to whom the City awards prime contracts to 
subcontract at least thirty percent of the dollar amount 
of the contracts to minority business enterprises (MBEs), 
unless the prime contractor is itself an MBE or the City 
waives the requirement. The ordinance is designed to 
expire on June 30, 1988.20

Because the ordinance does not set aside prime con­
tracts for minority businesses, the competitiveness of the 
bidding process is preserved. Since a prime contractor 
normally must make subcontracting arrangements before 
it can calculate its bid, the ordinance contemplates that 
minority subcontractors will be participants in the com­
petitive bidding process. Onch the bids are opened, the 
apparent low bidder is given ten days to submit a satis­
factory Minority Business Utilization Commitment Form, 
containing information about the MBE subcontractor or

<

dence” of racial discrimination in the construction indus­
try to support its remedial action. Id. at 477-78 (plural­
ity opinion 1. The Richmond ordinance was drafted with 
the Fullilove decision, and the findings of discrimination 
discussed therein, in mind. J.A. 14-15, 24-25.

At the end of the public hearing, the City Council 
voted six to two. with one abstention, to enact into law 
the Minority Business Utilization Plan.10
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contracting requirement. J.S. Supp. App. 60-61, 69.-1

The ordinance authorizes the Director of the Depart­
ment of General Services to promulgate regulations 
“which . . . shall allow waivers in those individual situa­
tions where a contractor can prove to the satisfaction of 
the director that the requirements herein cannot, be 
achieved.”2- According to these regulations, the thirty 

24 EV 
subcont 
Telephc 
the five 
id. at 8 
these I 
specific 
third t<

25 Be 
Septen

lowing circumstance:
To justify a waiver, it must be shown that every 
feasible attempt has been made to comply, and it 
must be demonstrated that sufficient, relevant, quali­
fied Minority Business Enterprises (which can per­
form subcontracts or furnish supplies specified m 
the contract bid) are unavailable or are unwilling 
to participate in the contract to enable meeting the 
30 % MBE Goal.

Id. at 67-68. The denial of a waiver may be appealed 
under the City’s normal appeals procedures for disap­
pointed bidders. Id. at 192.

The ordinance defines a Minority Business Enterprise 
as a business at least fifty-one percent of which is owned 
and controlled by minority group members.23 The ordi-

Since the time that Croson brought this lawsuit, that procedure 
has been changed. The new requirement is that a prime contractor 
must submit a Minority Business Utilization Form or a waiver 
request with its bid or the bid will be considered non-responsive.

— J.S. Supp. App. 247. The City Council contemplated that the 
regulations would be similar to the waiver provisions used in the 
City’s administration of Community Development Block Grants. 

J.A. 12-13.
23 J.S. Supp. App. 251. The requirement that the business be 

controlled as well as owned by minority group members was added 
by amendment to the plan in June 1983. See id. at 217-18. Minority 
group members are defined as “[c]itizens of the United States who 
are Blacks, Spanish-speaking, Orientals. Indians. Eskimos, or 

Aleuts.” Id. at 252.
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installation of plumbing fixtures at the city jail. The bids 
were due by October 12. J.S. Supp. App. 120. Croson, a

I 
I 
I
i

i
!

9

nance’s regulations require a city administrative officer

’ !

bona fide minority businesses to participate in a con­
struction contract. Id. at 67.

C. The Ordinance Applied To Croson
On September 6, 1983, Richmond invited bids for the

t

: i

.ji
ti

to verify that minority businesses seeking to participate
in a city construction contract are i—----
controlled by minorities, so t’.„

the five conversations lasted a total of less than ten minutes. See 
id. at 8 n.4. According to testimony before the district court, two of 
these MBEs expressed interest in the project and requested bid 
specifications from Bonn, but never received them. Officers of a 
third testified that they never received Bonn’s call. Id.

as Bonn claims to have telephoned Continental’s president on 
September 30, but the president denies this. Id. at 121-22.

subcontracting arrangements with an MBE were less than 
Telephone records submitted to the district court indicated that

non-MBE mechanical, plumbing, and heating contractor 
based in Richmond, decided to bid on the project and de­
termined that it could meet the City’s minority subcon­
tracting requirement by purchasing certain plumbing 
fixtures from an MBE. Id. at 121.

Croson’s regional manager, Eugene Bonn, had brief 
telephone conversations with several MBE suppliers on 
September 30.24 On October 12, the day the bids were due, 
he contacted a local MBE, Continental Metal Hose (“Con­
tinental”).25 Continental’s president, Melvin Brown, told 
Bonn that he wished to participate in the project with 
Croson, but he could not state firm price on such short 
notice because he could not get an immediate commit­
ment from suppliers. Id. at 122-23. Croson then sub­

s'1 Evidence in the record indicates that Croson’s efforts to make

in fact owned and 
that “sham” MBEs cannot 

take Xmagrrf'tte^lan- Id. at 62. The regulations 
also list the names and phone numbers of five Richmond 
agencies that will assist contractors in locating qualified,
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indicating simply that Continental was “unqualified” and 
that other MBEs contacted were “non-responsive” or “un- 1
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mitted a bid using a quote for the plumbing fixtures re­
ceived from a non-minority firm. Id. at 124.

As it turned out, Croson was the only bidder and was 
awarded the contract subject to its commitment to sub­
contract with an MBE. Continental’s Brown attended 
the bid opening on October 13 and at that meeting was 
encouraged by Croson to continue trying to obtain a quote 
from suppliers. Id. at 123-24. Croson nevertheless re­
quested a waiver of the MBE requirement on October 19, 

able to quote.” Brown learned of the waiver request on 
October 27, at which point he contacted a city official and 
represented that Continental was available to provide the 
fixtures specified in the contract. Id. at 124-25.

The City denied Croson’s request for a waiver by 
letter dated November 2, and gave Croson ten more days 
to comply with the subcontracting requirement. By that 
time, Continental was able to quote a firm price, but it 
was higher than Croson had hoped. Croson again re­
quested a waiver, or, alternatively, an increase in the 
contract price. The City elected instead to rebid the 
project and invited Croson to submit another bid. Rather 
than submit a new bid, Croson brought this lawsuit. Id. 

at 126-29.

D. The Proceedings Below
In its complaint, Croson claimed that the Minority 

Business Utilization Plan violated the Equal Protection 
Clause of the Fourteenth Amendment and Virginia state 
law, and it sought an injunction, declaratory relief, and 
damages. After a bench trial, the district court held for 
Richmond on all counts.26

s« id. at 112. Croson also raised federal statutory claims based 
on 42 U.S.C. §§ 1981 and 1983 and Title VI of the Civil Rights 
Act of 1964, 42 U.S.C. § 2000d. However, Croson agreed these 
claims had no basis in the absence of a valid equal protection claim, 
J.S. Supp. App. 222-23, and did not raise them on appeal.
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27J.S. Supp. App. 161-62 (quoting South Florida Chapter of 
Associated Gen. Contractors of Am. v. Metropolitan Dade County, 
723 F.2d 846, 851-52 (11th Cir.), cert, denied, 469 U.S. 871 (1984) 
(emphasis omitted)).

: •

After finding the Richmond ordinance permissible un­
der Virginia law, the district court considered Croson’s 
equal protection claim. J.S. Supp. App. 155. Since the 
appropriate constitutional standard for review of race­
based remedial programs had been left unresolved by this 
Court in FidlUove and Regents of the University of Cali­
fornia v. Bakke, 438 U.S. 265 (1978), the district court 
relied on a three-part test synthesized from those cases 
by the Eleventh Circuit:

(1) that the governmental body have the authority 
to pass such legislation; (2) that adequate findings 
have been made to ensure that the governmental body 
is remedying the present effects of past discrimina­
tion rather than advancing one racial or ethnic 
group’s interest over another; (3) that the use of 
such classifications extend no further than the estab­
lished need of remedying the effects of past discrim­
ination.27

The district court determined that the Richmond ordi­
nance met all the requirements of this test, and thus 
comported with the decisions of this Court in Fullilove 
and Bakke.

The first element of the test was satisfied because Vir­
ginia law granted municipalities the authority to adopt 
such legislation. J.S. Supp. App. 162-63. The district 
court found the second element satisfied because the City 
Council had before it sufficient evidence to conclude that 
racial discrimination in the local construction industry 
had severely impaired minority participation in the in­
dustry and that minority participation in the City’s own 
public works program was negligible as a result. It cited 
the “enormous disparities” between the percentage of 
city construction contracts awarded to minorities and the

I i

i
I
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percentage of minorities in Richmond, the hearing testi­
mony of trade association representatives indicating that 
there were few minority businesses in the local construc­
tion industry, and the unrefuted hearing testimony about 
discrimination in that industry. Id. at 164-65. It also 
stated that Congress had “already extensively documented 
the fact that low levels of minority business participation 
in the construction industry in general and government 
contracting in particular reflect continuing effects of past 
discrimination.” Id. at 165.

In considering the third element of the test, concern­
ing the means employed in the remedial ordinance, the 
district court relied on a five-factor inquiry derived from 
Justice Powell’s Fullilove opinion: (1) the reasonableness 
of the percentage chosen; (2) the adequacy of the waiver 
provision; (3) the consideration of alternative remedies; 
(4) the duration of the remedy; and (5) the ordinance’s 
effects on innocent third parties. The court did a careful 
analysis of each of these factors and concluded that the 
test was satisfied. Id. at 172-98. It also rejected the argu­
ment that the Richmond ordinance was “overinclusive.” 
Id. at 198-209.

On appeal, the court of appeals affirmed the district 
court in all respects, with Judge Wilkinson dissenting. Id. 
at 1. It found that the district court was correct to review 
the Richmond ordinance under the equal protection stand­
ards established in Fullilove, and that the district court 
had appropriately applied those standards. Id. at 24-55.

Croson sought certiorari from this Court, which 
granted the writ, summarily vacated the judgment, and 
remanded the case for consideration in light of Wygant 
v. Jackson Board of Education, 476 U.S. 267 (1986). On 
remand, and without briefing or argument on the impact 
of Wygant, the original panel of the court of appeals 
reversed itself and found the Richmond ordinance un­
constitutional, Judge Wilkinson writing for a divided 
court over a dissent from Judge Sprouse. J.S. App. la.
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As the court of appeals’ majority interpreted Wygant, 
Richmond was required to demonstrate a “compelling” 
interest in its ordinance, and could do that only by show­
ing that it “had a firm basis for believing (there was] 
prior discrimination by the locality itself.” Id. at 9a. The 
majority considered the City’s statistical evidence “spur­
ious” and the City Council hearing testimony “nearly 
weightless.” Id. at 8a. It concluded that the Richmond 
ordinance was predicated only on “the loosest sort of 
inferences” of past discrimination by the City, and there­
fore was unconstitutional. Id. The majority also held, in 
the alternative, that the ordinance was not sufficiently 
“narrowly tailored” to meet its remedial goal. Id. at Ila.

The dissent argued that the majority “misconstrues and 
misapplies Wygant." Id. at 14a. It stated that Wygant 
did not require evidence of discrimination in public pro­
curement by the City itself, but that this requirement had 
been satisfied in any event. Id. at 18a. It noted the history 
of pervasive racial discrimination in the nation’s con­
struction industrjr, id. at 19a, and it found that the dis­
parity between the percentage of Richmond’s construction 
contracts awarded to minority businesses and the per­
centage of minorities in Richmond was so dramatic as to 
“break [] the bounds of the sqmetimes suspect ‘science’ 
of statistics.” Id. at 21a.

The dissent concluded that the proof of governmental 
discrimination required by the majority “might be fatally 
counterproductive to the concept of affirmative action,” id. 
at 20a, and in any event is inappropriate “in areas where 
discrimination had effectively prohibited the entry of 
minorities into the contracting business, as in Richmond.” 
Id. n.ll. It stated that the proof required by the majority 
“would ensure the continuation of a systemic fait accom­
pli, perpetuating a qualified minority contractor pool that 
approximates two-thirds of one percent of the overall 
contractor pool.” Id. at 20a. The dissent also found the
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Richmond ordinance sufficiently narrowly tailored to pass 

constitutional muster.
Richmond filed a petition for rehearing and suggestion 

for rehearing en banc. The court of appeals denied the 
petition by a vote of six to five. Id. at 27a.

SUMMARY OF ARGUMENT

The central issue in this case is whether the court of 

this case and that Richmond’s remedial ordinance is en­
tirely consistent with the relevant precedents of this 
Court. The ordinance represents a responsible legislative 
effort to remedy the effects on the City’s public works 
program of longstanding, pervasive racial discrimination 
in the local construction industry. Ri'ehmond’s ordinance 
is well designed to achieve its remedial purpose and has 
only minimal impact on non-minorities.

In the five years prior to the enactment of the Minority 
Business Utilization Plan in 1983, Richmond, which has 
a population that is half minority, awarded more than 
99 percent of its $124 million in public construction con­
tracts to white-owned businesses. There is no serious dis­
pute that this fact reflects a local construction industry 
in which minority entry and advancement have been 
stymied by years of racial discrimination. The effects of 
this discrimination also are reflected in the virtual ab­
sence of black members in Richmond’s major construction

appeals erred in holding Richmond’s Minority Business 
Utilization Plan unconstitutional on the basis of language

Education, which It construed to require a governmental 
entity to demonstrate its own discrimination in order to 
justify an affirmative action plan. To reach this conclu­
sion, the court of appeals ignored relevant precedents of 
this Court, particularly FuUilove v. Klutznick, which pre­
sented facts and legal issues very close to those presented 

here.

cc 
h; 
tt
01 

m

R 
of 
a
e:
c:



15
i

I

i

1

j

i

r

I

i

r

L

J

i

!

i

| i

i1

b

trade associations. At the public hearing on the merits of 
the ordinance, the City Council heard knowledgeable and 
unrefuted testimony about this industry discrimination. 
The City Council was well aware that Richmond was part 
of a longstanding pattern of racial discrimination 
throughout the nation’s construction industry.

Richmond had a compelling interest in remedying the 
effects of this identified local industry discrimination on 
its own public works program, much like the interest 
supporting the federal program in Ftdlilove. Like Con­
gress, the City had been awarding its taxpayers’ dollars 
to a pool of contractors from which minorities had been 
substantially excluded by unlawful racial discrimination, 
and thus it had become a passive participant in that dis­
crimination. Like Congress, Richmond sought to put 
minority-owned construction firms on a more equitable 
footing with respect to public contracting opportunities. 
As this Court found in Fullilove, this was an entirely 
appropriate use of affirmative action. Richmond needed 
to take race into account because race-neutral remedies 
would not overcome the disabling effects of past 
discrimination.

Richmond’s interest in its ordinance was especially 
compelling since if Richmond had not acted, there would 
have been no remedy. Though part of a national pattern, 
the effects of local construction industry discrimination 
on Richmond’s own public works program was Rich­
mond’s problem, peculiarly within the competence of 
Richmond’s legislative body. It would distort principles 
of federalism to deny Richmond the means effectively to 
address this problem, while permitting the federal gov­
ernment to take similar remedial action under similar 
circumstances.

The court of appeals below nevertheless held Rich­
mond’s ordinance unconstitutional because it was not 
predicated on Richmond’s own discrimination against
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minority contractors. This requirement was based en­
tirely on language in the plurality opinion in Wygant. 
Not only did this language not receive the support of a 
majority of this Court, but even the plurality did not de­
cide that a government always must demonstrate its own 
discrimination in order to enact an affirmative action 
plan. Governmental discrimination was not a decisive is­
sue in Wygant, both because the evidence in the record 
was not probative of any sort of discrimination, and be­
cause layoffs were determined to be an inappropriate 
means to achieve even a compelling purpose. Wygant 
does not control the result here.

The court of appeals’ ‘‘governmental discrimination” 
requirement is wholly inappropriate because pervasive, 
unlawful industry discrimination, and its profound effect 
on Richmond’s public works program, provided an ade­
quate basis for remedial action. Requiring evidence of 
governmental discrimination under these circumstances is 
unnecessary and beside the point. Moreover, because proof 
of governmental discrimination is elusive where industry 
discrimination has largely prevented minority businesses 
from even competing for city construction contracts, this 
requirement would preclude any remedy for this most 
effective and pernicious discrimination.

Finally, the minority business utilization\ordinance is 
carefully designed to meet its remedial goal with minimal 
impact on non-minorities. By teaming up minority sub­
contractors with more established, white-owned firms, the 
ordinance removes obstacles that have kept minority 
businesses out of public contracting and provides them 
with valuable experience, credibility, and an opportunity 
to develop business relationships with more established 
firms. The ordinance’s impact on non-minorities is slight 
since no prime contracts are set aside for minorities, the 
subcontracting requirement does not unsettle any vested 
right or expectation, and thirty percent of city construc-

“[/
level of
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tion contracts represents only a tiny fraction of all con-

tion,
waiver provision, and is designed to root out sham

minority businesses.

!

28 “[AJlthough this Court has consistently held that some elevated 
level of scrutiny is required when a racial or ethnic distinction is

h
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siruction contracting opportunities in Richmond. In addi- 
the ordinance is temporary, contains a reasonable

ARGUMENT

Racial inequality remains a scourge of our society. 
Cities, states, and the federal government each have a 
crucial role to play in the effort to rid our country of 
racial discrimination and its continuing effects.

Richmond, like other cities, has accepted that respon­
sibility. In 1983, in response to clear evidence that ra­
cial discrimination in its local construction industry had 
resulted in a nearly all-white industry, and consequently 
a distribution of public construction contracts only to 
businesses owned by whites, Richmond enacted the Mi­
nority Business Utilization Plan. This ordinance requires 
contractors to whom the City awarded prime contracts 
to subcontract at least thirty percent of the dollar amount 
of their city contracts to minority businesses.

This case tests whether the Constitution forbids Rich­
mond from enacting this remedial legislation. More par­
ticularly, it tests whether the court of appeals was cor­
rect in relying on language \n Wygant to the exclusion 
of a line of more relevant precedents of this Court, es­
pecially Fullilove. When the Richmond ordinance is ana­
lyzed in light of its purpose and those precedents, it is 
clear that it is constitutional and that the court of ap­
peals’ reliance on Wygant was misplaced.

The level of constitutional scrutiny to be applied to 
remedial legislation like the Richmond ordinance has not 
been determined by this Court.28 Appellant submits that
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made for remedial purposes, it has yet to reach consensus on the 
appropriate constitutional analysis.” United States v. Paradise, 
107 S. CL 1053, 1064 (1987) (plurality opinion). See also id. n.17; 
Local 28 of Sheet Metal Workers' Int’l Ass’n v. EEOC, 106 S. CL 
3019, 3052-53 (1986) (plurality opinion) (“We have not agreed . . . 
on the proper test to be applied in analyzing the constitutionality 

of race-conscious remedial measures”).

"Government may take race into account when it acts not to 
demean or insult any racial group, but to remedy disadvantages 
cast on minorities by past racial prejudice. . . .” Bakke, 438 U.S. 
at 325 (Brennan, White, Marshall, and Blackmun, JJ., concurring 
in the judgment in part and dissenting in part). See also Wygant, 
476 U.S. at 296 (Marshall, J., dissenting); id. at 313 (Stevens, J., 
dissenting); Fvllilove, 448 U.S. at 507 (Powell, J., concurring); 
id. at 519 (Marshall, J., concurring in the judgment); id. at 550- 
554 (Stevens, J., dissenting); Bakke, 438 U.S. at 305 (opinion of 
Powell, J.); id. at 359 (Brennan, White, Marshall, and Blackmun 
JJ., concurring in the judgment in part and dissenting in part).

The Equal Protection Clause of the Fourteenth Amendment does 
not require strict scrutiny of affirmative action measures. Its core 
purpose is not to prohibit the use of racial classifications per se, but 
to prohibit their use to subjugate or disadvantage on the basis of 
race. See Brown v. Board of Education, 347 U.S. 483, 493-94 (1954) 
(racial segregation in public schools violates the Equal Protection 
Clause because it “generates a feeling of inferiority” in the hearts 
and minds of black children). See also J. Ely, Democracy and Dis­
trust 135-36, 152-53 (1980); L. Tribe, American Constitutional Law 
1514-21 (2d ed. 1988). Whites as a racial group historically have not 
been subjugated or disadvantaged by non-whites. and affirmative 
action does not have such a purpose or effecL Where, as here, it 
appears that racial classifications are being used to remedy past 
discrimination against non-whites, an intermediate level of judicial 
scrutiny is sufficient to ensure that they are not actually serving 
some improper purpose and that the effect that they have on whites 

is not unreasonably burdensome.

an intermediate level of scrutiny, as endorsed by several 
members of this Court, is the appropriate standard to be 
applied in this case because racial classifications are not 
inherently suspect where they are used as part of a rem­
edy for the effects of identified racial discrimination.20
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quiry has two prongs: 11 whether the affirmative action 
plan serves interests sufficiently “important” or “com-i.-*9
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Even under strict scrutiny, however, the Minority Busi­
ness Utilization Plan passes constitutional muster.

Whatever the level of scrutiny, the constitutional in-

3«See Paradise, 107 S. Ct. at 1064 & n.17 (plurality opinion); 
Sheet Metal Workers, 106 S. Ct. at 3052-53 (plurality opinion).

31 Bakke, 438 U.S. at 307 (opinion of Powell, J.).
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pelling” to justify the use of racial classifications; and 
2) whether the plan is adequately tailored to serve its 
purpose without unnecessarily harming the interests of 
non-minorities.30 Richmond’s minority business utiliza­
tion ordinance satisfies both of these requirements. It is 
legislation designed to remedy the effects of identified 
racial discrimination in Richmond’s construction industry 
that substantially had foreclosed minority access to con­
tracting opportunities with the City, and it is a tempor­
ary, flexible plan that imposes little burden on non­
minorities.

I. RICHMOND HAS A COMPELLING INTEREST IN 
REMEDYING THE EFFECTS ON ITS PUBLIC 
WORKS PROGRAM OF RACIAL DISCRIMINATION 
IN THE LOCAL CONSTRUCTION INDUSTRY

State and local governments unquestionably have “a 
legitimate and substantial interest in ameliorating, or 
eliminating where feasible, the disabling effects of iden­
tified discrimination.” 31 Richmond’s City Council adopted 
its Minority Business Utilization Plan because racial 
discrimination in Richmond’s construction industry long 
had impaired minority entry and advancement in the in­
dustry, and, as a consequence, minority businesses were 
receiving virtually none of the City’s public construction 
contracts. This factual predicate was found by the dis­
trict court to be amply supported and has not seriously 
been contested.
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This conclusion has abundant support in the facts of 
this case. The disparity between the percentage of city 
contracts awarded to minority businesses and the percent­
age of minorities in Richmond—less than one percent ver­
sus fifty percent—is so enormous that by itself it creates 
a strong inference of discrimination. In a city that is half 
minority and that awards $124 million in city construc­
tion contracts over a five-year period, one would expect

Whether this predicate of discrimination justifies Rich­
mond’s ordinance is the critical issue in this case. The 
court of appeals held that the only predicate that would 
justify the ordinance is the City’s own discrimination. 
Richmond submits that it has a compelling interest in 
remedying the effects of identified construction industry 
discrimination on its public works program regardless of 
whether the City itself has discriminated. Richmond’s 
remedial action represents a considered decision by Rich­
mond’s elected legislative body, which is fully aware of 
its responsibilities to all the people of Richmond, and 
constitutes an appropriate use of affirmative action.

minority
thirds o: 
nation.3*
Richmor
nation n

A. Racial Discrimination In The Local Construction 
Industry Had Substantially Foreclosed Minority 
Access To City Contracting Opportunities

In 1983, one-half of the population of Richmond was 
minority, primarily black. In the five years prior to 1983, 
two-thirds of one percent—practically none—of the City’s 
$124 million in construction contracts was awarded to mi­
nority-owned businesses. As both the City Council and the 
district court concluded, this disturbing fact was a direct 
consequence of pervasive racial discrimination in Rich­
mond’s local construction industry th^t had impaired 
minority entry and advancement and had substantially 
foreclosed minority opportunities to compete for city con­
struction contracts.
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32 See International Brotherhood of Teamsters v. United States, 
431 U.S. 324, 339-40 & n.20 (1977) (statistics showing racial im­
balance between work force and general population may reflect dis­
crimination).

33 The probativeness of the statistical evidence here is illustrated 
by comparison to the statistical evidence of discrimination in Fulli- 
love v. Klutznick, 448 U.S. 448 (1980). In enacting the minority 
set-aside provision of the Public Works Employment Act of 1977, 
Congress also relied on a disparity between the percentage of 
federal contracts awarded to minority businesses and the percentage 
of minorities in the general population. Id. at 459 (plurality 
opinion). The level of minority participation in federal contracts 
was also less than one percent, but minorities comprised only 15-18 
percent of the nation’s population, compared to 50 percent in Rich­
mond. Chief Justice Burger nevertheless cited this disparity as a 
key piece of evidence in upholding Congress’ findings on the effects 
of racial discrimination in the nation’s construction industry. Id. at 
478 (plurality opinion).

minority businesses to be awarded much more than two- 
thirds of one percent of those contracts, absent discrimi­
nation.32 Because the number of minority contractors in 
Richmond was “quite small,” J.S. App. 7a, this discrimi­
nation must have been in the industry itself.

When this evidence is combined with other facts, the 
inference of discrimination becomes so powerful that “in­
nocent” explanations of the meager minority participa­
tion in Richmond’s city construction contracts seem far­
fetched at best.33 As the City Council learned, and as 
the following chart demonstrates, in 1983 there were lit­
erally no black members in one of Richmond’s principal 
construction trade associations, the Associated General 
Contractors, and virtually no black members in other 
major construction trade associations in the Richmond 
area:

!
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i
i
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BLACK MEMBERSHIP IN RICHMOND’S MAJOR

Organization4
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8< This chart lists those trade associations whose representatives 
testified at the City Council hearing on the Minority Business 
Utilization Plan and provided information on black membership. 
J.A. 27-28, 34. 36. 39-40. The Richmond Builders Exchange, the 
Richmond Plumbing, Heating and Cooling Contractors Association 
and Richmond Area Municipal Contractors Association also were 
represented at the hearing but provided no information on black 

membership.

Like the negligible minority participation in the City’s 
construction contracts, the near absence of minority mem­
bers in these trade organizations is a manifestation of 
pervasive racial discrimination in Richmond’s local con-

Associated General
Contractors 
(Virginia)

Associated General
Contractors 
(Richmond)

American
Subcontractors
Association 
(Richmond)

Professional
Contractors
Estimators
Association 
(Richmond)

Central Virginia
Electrical
Contractors
Association

National
Electrical 
Contractors
Association 
(Virginia)

Total
Membership

CONSTRUCTION TRADE ASSOCIATIONS IN 1983 31

Black
Membership
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35 For example, members of the Associated General Contractors 
of America (“AGC”) perform almost 80 percent of all commercial 
construction work in this country, according to a brief filed by the 
AGC in the court of appeals below. S^e Motion of the Associated 
General Contractors of America, Inc. for Leave to File as an 
Amicus Curiae in Support of the Appellant/Cross-appellee at 3, 
J.A. Croson Co. v. City of Richmond, Nos. 85-1002, 85-1041 (4th 
Cir. Mar. 18, 1985). The AGC also points out that construction is 
one of the largest industries in the United States, representing 
approximately eight percent of the nation’s gross national product. 
Id.

38 See supra p. 5-6.

37 The record in this case contains no finding on the precise 
number of contractors in Richmond who were minority in 1983, 
though there has been no dispute that the number is "quite small.” 
J.S. App. 7a.

38 As this Court noted in a similar context, “[jjudicial findings of 
exclusion from crafts on racial grounds are so numerous as to make

struction industry. Moreover, because membership in 
these organizations represents a significant economic op­
portunity/5 these figures dramatically underscore the 
continuing effects of that discrimination.

At the City Council hearing, there was knowledgeable 
testimony, including the testimony of a former Richmond 
mayor, that discrimination in Richmond’s construction 
industry in fact was widespread.35 Moreover, while the 
merits of the ordinance were vigorously debated, no one 
denied that pervasive discrimination had occurred. It 
simply was beyond dispute that discrimination had denied 
minorities significant participation in the local construc­
tion industry, and therefore in Richmond’s public con­
struction contracts as well.37

Richmond’s experience is not unique. There is a long, 
well-documented history of racial discrimination through­
out the nation’s construction industry. Black workers for 
years have been excluded from the skilled construction 
trade unions and training programs and hired only for 
relatively unskilled positions.03 Whites have dominated
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such exclusion a proper subject for judicial notice.” United Steel­
workers of Am. v. Weber, 443 U.S. 193, 198 n.l (1979).

This exclusion of black workers from skilled construction crafts 
began over a hundred years ago. At the time of the Civil War, 
black workers constituted the majority of the skilled workers, 
including construction workers, in the South. H. Hill, Black Labor 
and the American Legal System: Race, Work and the Law 9-11 
(1985); S. Spero & A. Harris, The Black Worker: The Negro and 
the Labor Movement 16 (1931); G. Myrdal, An American Dilemma: 
The Negro Problem and Modem Democracy 1079-1124 (1962); 
R. Weaver, Negro Labor: A National Problem 4-5 (1946); R. 
Rowan & L. Rubin, Opening the Skilled Construction Trades to 
Blacks: A Study of the Washington and Indianapolis Plans for 
Minority Employment 10-15 (1972). After the Civil War, and 
particularly after Reconstruction, black workers were systematically 
evicted from their craft positions in favor of white workers and 
barriers were erected to prevent black workers from entering those 
crafts in the future. Hill, supra at 12-34, 235-47; Myrdal, supra at 
228-29. Construction historically is an industry from which blacks 
have been excluded by law and by the dominance of racially restric­
tive unions. M. Karson & R. Radosh, “The AFL and the Negro 
Worker, 1894-1949,” in The Negro and the American Labor Move­
ment 157-58 (J. Jacobson ed. 1968); Marshall, "The Negro in 
Southern Unions,” in The Negro and the American Labor Move­
ment 145 (J. Jacobson ed. 1968).

39 Fullilove, 448 U.S. at 511-12 (Powell, J., concurring); Rhode 
Island Chapter, Associated Gen. Contractors of Am. v. Kreps, 450 
F. Supp. 338, 356 (D.R.I. 1978); Days, Fullilove, 96 Yale L.J. 453, 

477 (1987).
<« J.S. App. 7a. According to testimony at the City Council hear­

ing by a representative of the American Subcontractors Association, 
the latest Bureau of Census figures indicated that 4.7 percent of 
construction firms in this country are minority-owned, and 41 per­
cent of these are concentrated in California, Illinois, New York, 
Florida and Hawaii. J.A. 35.

the skilled construction trades, and blacks have been pre­
vented from following the traditional path from laborer 
to entrepreneur?” Consequently, most construction busi­
nesses are owned and managed by whites, as in Rich­
mond/0 Those few minority-owned construction busi­
nesses that have been formed have faced formidable ob-
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In FullUove, this Court explained some of the barriers that 
minority businesses have faced in gaining access to government 
contracting opportunities at the federal, state and local levels:

Among the major difficulties confronting minority businesses 
were deficiencies in working capital, inability to meet bonding 
requirements, disability caused by an inadequate ‘track record,’ 
lack of awareness of bidding opportunities, unfamiliarity with 
bidding procedures, preselection before the formal advertising 
process, and the exercise of discretion by government procure­
ment officers to disfavor minority businesses.

448 U.S. at 467 (plurality opinion).

<2 H.R. Rep. No, 1791, 94th Cong., 2d Sess. 182 (1977) (quoted in 
Fullilove, 448 U.S. at 466 n.48 (plurality opinion) and at 505 
(Powell, J„ concurring)).

«448 U.S. at 478 (plurality opinion). This Court has held that 
a city’s “substantial governmental interest’’ in regulating the time.
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stacles, rooted in discrimination, that have impaired their 
ability to compete.41 As one report of the United States 
House of Representatives stated, “The very basic prob­
lem ... is that, over the years, there has developed a 
business system which has traditionally excluded meas­
urable minority participation.”42 This discrimination has 
as an inevitable corollary minimal participation by 
minority-owned businesses in public construction con­
tracting opportunities.

This history of racial discrimination in the construc­
tion industry and its effects on public contracting are sig­
nificant here because Richmond obviously has been part 
of this national pattern. The drafters of Richmond’s 
Minority Business Utilization Plan in fact consulted 
this Court’s decision in FullUove, which discussed findings 
by the United States Congress that the effects of industry 
discrimination have not been confined to federal contract­
ing. J.S. Supp. App. 165. The FullUove plurality stated: 
“[TJhere was direct evidence before the Congress that 
this pattern of disadvantage and discrimination existed 
with respect to state and local construction contracting 
as well.”43 The congressional findings further support
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place, or manner of protected speech may be established by findings 
and studies generated by other cities, “so long as whatever evidence 
the city relies upon is reasonably believed to be relevant to the 
problem that the city addresses." City of Renton v. Playtime 
Theatres, Inc., 475 U.S. 41, 51-52 (1986). It follows that Richmond 
should be able to rely on findings relevant to its problem made by 
the United States Congress and found by this Court to be supported 

by direct evidence.

“ The facts supporting the Richmond ordinance are thus funda­
mentally different from the statistical evidence found insufficient 
to support the remedial plan in Wygant. In Wygant, the statistical 
evidence was not probative of discrimination. See infra p. 39. 
Here the extraordinary size of the disparity combines with other 
facts to compel the conclusion that discrimination had occurred.

« “No race-conscious provision that purports to serve a remedial 
purpose can be fairly assessed in a vacuum." Wygant, 476 U.S. 
at 296 (Marshall, J., dissenting). As this Court well knows, Rich­
mond had confronted in its recent past the need to break down 
racial barriers in various other segments of its society and in the 
city government itself. See, e.g.. City of Richmond v. United States, 
422 U.S. 358 (1975) (concerning the City’s annexation plan and 
its compliance with the Voting Rights Act); Bradley v. School 
Board, 462 F.2d 1058, 1065 (4th Cir. 1972) (en banc) (school 
desegregation case, finding that “within the City of Richmond 
there has been state .... action tending to perpetuate apartheid 
of the races . . .”), aff'd by an equally divided Court, 412 U.S. 92 
(1973) (per curiam).

the conclusion that the enormous racial disparity in the 
awarding of city construction contracts was a consequence 
of racial discrimination in Richmond’s local construction 

industry/4
The Richmond City Council, based upon the evidence of 

discrimination outlined above and also upon its own 
familiarity with the economic and social history of Rich­
mond in general and the local construction industry in 
particular,45 had abundant reason to conclude that racial 
discrimination was responsible for the problem that it 
faced. Its conclusion that discrimination had occurred is 
unassailable. Richmond’s local construction industry
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ally excluded measurable minority participation. 4

Once Richmond established a basis for its remedial 
action, the ultimate burden of proving the plan invalid 
was on Croson. Johnson v. Transportation Agency, Santa 
Clara County, 107 S. Ct. 1442, 1449 (1987): Wygant, 
476 U.S. at 277-78 (plurality opinion). Croson did not 
meet this burden. It could do nothing to rebut the com­
pelling inference that racial discrimination was respon­
sible for the “glaring absence” of construction contracts 
awarded to minority contractors. International Brother­
hood of Teamsters, 431 U.S. at 342, n.23 (“[Fline tuning 
of the statistics could not have obscured the glaring 
absence of minority line drivers .... [TJhe company’s 
inability to rebut the inference of discrimination came 
not from a misuse of statistics but from ‘the inexorable 
zero’ ”) (quoted in Johnson, 107 S. Ct. at 1465 (O’Connor, 
J., concurring in the judgment)). No other explanation 
even would have been plausible.

The district court heard all the facts and agreed that 
they supported an inference of discrimination. In a 
thorough opinion, it explicitly found “ample evidence” to 
conclude that the minimal minority participation in Rich­
mond construction contracting reflected pervasive racial 
discrimination in the local construction industry.47 The

** FttUilovc, 448 U.S. at 466 n.48 (quoting H.R. Rep. No. 1791, 
94th Cong., 2d Sess. 182 (1977)).

«J.S. Supp. App. 165-66, 172. A factual predicate for an af­
firmative action plan properly is established when, after the plan 
is challenged in court, the trial court finds “a strong basis in 
evidence” for the remedial action. Wygant, 4.7G U.S. at 277 
(plurality opinion); see also id. at 286 (O’Connor, J., concurring 
in part and concurring in the judgment) (contemporaneous finding 
not required as long as there is ‘‘firm basis for believing that 
remedial action is required”). Because the district court below 
properly applied the “strong basis in evidence” test its finding is 
entitled to deference. Cf. American Textile Mfr’s Inst. v. Donovan, 
452 U.S. 490. 529-30 (1981) (“Whether or not in the first instance 
we would find the Secretary’s conclusions supported by substantial
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evidence, we cannot say that the couH of appeals in this case 
‘misapprehended or grossly misapplied’ the substantial evidence 
test”).

■‘8 A local government derives its powers from the state. The 
manner in which a state chooses to delegate its powers to its 
political subdivisions is a question of state law. Bakke, 438 U.S. at 
366 n.42 (opinion of Brennan, J„ White, J., Marshall, J. and 
Blackmun, J., concurring in the judgment in part and dissenting 
in part); South Florida Chapter of the Associated Gen. Contractors 
of Am. v. Metropolitan Dade County, 723 F.2d at 852; Schmidt v. 
Oakland Unified School Dist., 662 F.2d 550, 558 (9th Cir. 1981), 
vacated on other grounds, 457 U.S. 594 (1982). The district court 
found that the City Council had the authority under state law to 
enact the Minority Business Utilization Plan. J.S. Supp. App. 141- 
154. The court of appeals did not disturb this finding.
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court of appeals did not question the conclusion that dis­
crimination had occurred, holding instead that the Rich­
mond plan was unconstitutional because there was no find­
ing of discrimination by Richmond itself. J.S. App. at 9a. 
Because the factual predicate for the Richmond ordinance 
has more than adequate support in the record of this case, 
the district court’s findings should not be disturbed on this 
appeal.

B. Like Congress, Richmond Had A Compelling In­
terest In Remedying The Effects Of Identified Dis­
crimination On Its Own Public Works Program

The Minority Business Utilization Plan was enacted 
after the City found itself doing business only with con­
struction firms owned by whites, as a consequence of per­
vasive racial discrimination in Richmond’s local construc­
tion industry. The City had a compelling interest in end­
ing this appalling state of affairs and creating opportu­
nities in its own public works program that had been 
unavailable to minorities due to that racial discrimination.

State and local governments48 unquestionably have a 
compelling interest in remedying the effects of discrimina­
tion and providing equal protection of the laws in their
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•‘Tor example, in Railway Mail Ass'n v. Corsi, 326 U.S. 88 
(1945), this Court held that the states constitutionally could enact 
legislation prohibiting discrimination by labor organizations.

60 In Roberts, this Court unanimously held that the Minnesota 
Human Rights Act, which prohibits discrimination in places of 
public accommodation, constitutionally could be applied to forbid 
the Jaycees from excluding women from full membership. The 
Court stressed that the exclusion of Wpmen from the Jaycees de­
prived them of business contacts, employment promotions and other 
commercial advantages that were publicly available to men. 468 
U.S. at 626. The Court concluded that the state’s interest in break­
ing down traditional barriers to opportunity was so compelling that 
it justified some infringement on the Jaycee male members’ first 
amendment rights of free association. Id. at 623-626. Justice 
O’Connor, concurring, did not find an infringement of any rights 
of association, but agreed with the Court that a compelling govern­
mental interest was involved. She stressed the importance of “the 
power of States to pursue the profoundly important goal of ensur­
ing nondiscriminatory access to commercial opportunities in our 
society.” Id. at 632 (O’Connor, J., concurring in part and con­
curring in the judgment). See also Board of Directors of Rotary 
Int’l v. Rotary Club of Duarte, 107 S. Ct. 1940 (1987).

i

jurisdictions.40 This Court has held that this compelling 
governmental interest extends to ensuring that publicly 
available commercial opportunities are not denied to seg­
ments of the population on the basis of race, gender, or 
ethnic origin. See Roberts v. United States Jaycees, 468 
U.S. 609 (1984).80 In so holding, the Court stressed “the 
importance, both to the individual and to society, of re­
moving the barriers to economic advancement and political 
and social integration that have historically plagued cer­
tain disadvantaged groups . . . .” Id. at 626.

This case does not test the boundaries of this govern­
mental interest, for at the very least a municipal govern­
ment has a compelling interest in eradicating the effects 
of discrimination and ensuring equal opportunity in its 
own public works program. This interest is equivalent to

!

2-
1-
1-
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of its public construction contracting funds as a

485-86 (plurality opinion). Ensuring nondiscriminatory

access to

52 A local government's action is not unconstitutional merely be- 
mse it has some negative impact on Individuals’ constitutionalcause it has some negative impact on mumuuau. 

rights. Sec, e.g., Members of City Council v. Taxpayers for Vincent, 
4G6 U.S. 789 (1984) (a city’s interest in advancing esthetic values 
is sufficiently compelling to justify some curtailment of speech pro­

tected by the first amendment).

63 Exclusion from a construction trade union on racial grounds 
constitutes a violation of Title VII of the Civil Rights Act of 1964, 
42 U.S.C. § 2000e (1982). See United Steelworkers of America v. 
Weber, 443 U.S. 193, 198 n.l (1979) (judicial findings under Title 
VII of “exclusion from crafts on racial grounds are so numerous as 
to make such exclusion a proper subject for judicial notice’’). Other 
forms of employment discrimination in the construction industry 
also violate Title VII, and employment discrimination by a recipient
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industry, but has embarked on a remedial pro- 
t more equitable footing with 

respect to'public contracting opportunities.” 448 U.S. at 

access to government contracting opportunities is, this 
Court has stated, “one aspect of the equal protection of 
the laws.” Id. at 478 (plurality opinion).

Like Congress, the City needed to take race into account 
in fashioning its remedy.52 Simply prohibiting discrimi­
nation by its public contractors would have served little 
purpose, since the discrimination was already unlawful.53

si 448 U.S. at 491 (plurality opinion). See also id. at 496 
(Powell, J., concurring) (upholding the federal program “under 

the most stringent level of review").

that which survived “a most searching examination” by 
this Court in FuUilove^ Like Congress, Richmond deter­
mined that minority businesses were receiving practically 
none of its public construction contracting funds as a 
result of racial discrimination in the construction indus­
try. Like Congress, Richmond “has not sought to give 
select minority groups a preferred standing in the con­

struction i
gram to place them on a

of a
Ann 
firm 
own 
crin 
(197

54

S.R
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Moreover, prohibiting future discrimination does nothing 
to remedy the disabling effects of past discrimination. In 
Richmond, years of purposeful racial discrimination in 
the local construction industry had left white contractors 
with overwhelming advantages in the competition for pub­
lic construction contracts and the industry generally. The 
negligible participation of minorities in the City s con­
struction contracts certainly gave no indication that this 
state of affairs was going to change by itself any time 
soon. Like Congress, the City determined that affirmative 
action was necessary to create opportunities for minor­
ity businesses in public contracting and help them be­
come more competitive. Otherwise, the City faced the 
likely prospect of continuing indefinitely to distribute its 
taxpayers’ dollars to a pool of construction contractors 
from which minorities had been effectively excluded.

The importance to Richmond of ensuring that govern­
ment contracts are awarded without the taint of racial 
discrimination cannot be overstated. Like discrimination 
by the government itself, discrimination that forecloses 
access to government benefits "creates mistrust, aliena­
tion, and all too often hostility toward the entire process 
of government.” 64 The City, by continuing to award con­
struction contracts to a pool of contractors from which 
minorities had been practically excluded, in effect had be­
come a passive participant in a system based on dis­
crimination, and was helping to perpetuate that system. 
There was great potential for mistrust of and hostility 
toward the city government under these circumstances,

of a Virginia public contract violates Virginia law as well. Va. Code 
Ann. § 11-44 (Repl. 1985). In addition, a white-owned construction 
firm’s refusal on racial grounds to do business with a minority- 
owned firm violates 42 U.S.C. § 1981 (1982), which prohibits dis­
crimination in contracting. See Runyon v. McCrary, 427 U.S. 160 

(1976).

«< Wygant, 476 at 290 (O’Connor, J., concurring) (quoting from 
S. Rep. No. 415, 92d Cong., 1st Sess. 10 (1971)).

i
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ss The United States Commission on Civil Rights has urged that 
“States and their subdivisions must, at a minimum, enact laws 
which provide for their citizens the same level of protection offered 
by Federal statutes, executive orders, court decisions, and executive 
policy pronouncements.” IV United States Commission on Civil 
Rights. The Federal Civil Rights Enforcement Effort—1974, at 
129 n.32 (1975) (emphasis added) (quoting United States Commis­
sion on Civil Rights, “Revenue Sharing Program—Minimum Civil 
Rights Requirements" (1971)). And the Report of the National 
Advisory Commission on Civil Disorders (1968) (the “Kerner Com­
mission”), established to study the causes and solutions to the 
urban riots of 1967. was emphatic that “[blecause the city is the 
focus of racial disorder, the immediate responsibility rests on com­
munity leaders and local institutions.” Report of the Kerner Com­

mission at 229.

and Richmond’s interest in taking remedial action was 

substantial.
Furthermore, had Richmond not acted to remedy the 

problem, there would have been no remedy. Though part 
of a national pattern, the negligible minority participation 
in Richmond’s public works program was Richmond’s 
problem, to be addressed by Richmond. No other govern­
mental entity has the same interest in this problem, and 
certainly no other governmental entity has the same com­
petence to recognize the problem and fashion an appro­
priate remedy. No other governmental program in fact 
addresses the problem. It would be a perversion of fed­
eralism to hold that the federal government has a com­
pelling interest in remedying the effects of racial discrim­
ination on its own public works program, but a city gov­
ernment does not.65

Finally, there should be no question that the Richmond 
City Council was an appropriate governmental unit to 
take action in furtherance of the City’s remedial interest. 
As the City’s legislative body accountable to the Richmond 
public, the City Council was competent to identify the 
existence of discrimination in Richmond’s construction 
industry and its effects on the City’s .own public works
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C. Richmond’s Remedial Action Is Justified Without 

Evidence Of Its Own Discrimination

The court of appeals below held Richmond s Minority 
Business Utilization Plan unconstitutional because it was 
not predicated on “prior discrimination by the locality 
itself ” J.S. App. 9a. This requirement was unwarranted

33
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contracts, and thus provided an adequate predicate for 
the remedial ordinance. Requiring evidence of the City s 
own discrimination in these circumstances would only 
permit this pernicious industry discrimination, and its 
effects on public contracting, to go unremedied. The court 
of appeals’ requirement is incompatible with the prece­

dents of this Court.*®
The decision below rested on the premise that remedy­

ing a government’s own discrimination is the only gov­
ernmental interest that will support affirmative action 
policies. This case shows that this premise is untenable. 
As explained above, Richmond has a compelling interest 
in its remedial plan because of the profound effects of 
identified, pervasive, unlawful discrimination on its public 
works program. This interest is compelling regardless of 
whether the City itself discriminated against minorities 

in construction procurement.
Focusing on whether the City itself discriminated 

misses the point. Because racial discrimination in the 
local construction industry had substantially foreclosed 
minority access to city contracting opportunities, it had 
the same effect as discrimination by Richmond itself. In 
either case, the end result is the same—negligible minor-

s« The court of appeals derived the requirement from language 
in the plurality opinion in Wygant. As explained in part D below. 
Wygant does not control this case. See infra p. 38-41.
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57 See, Sullivan, Sins of Discrimination: Last Term’s Affirmative 
Action Cases, 100 Han. L. Rev. 78 (1986) (arguing that affirma­
tive action plans may serve a variety of important goals other than 
remedying the past discrimination of the entity adopting the 

plan).

58 As the district court found, the low number of minority con­
tractors indicates “that past discrimination has stymied minority 
entry into the construction industry in general, as well as participa­
tion in government contracting in particular.” J.S. Supp. App. 167.

In this sense, this case is like United Steelworkers of Am. v. 
Weber, 443 U.S. 193 (1979). In Weber, this Court held that a 
private employer’s affirmative plan was justified by a showing of 
a “conspicuous . . . imbalance in traditionally segregated job cate­
gories,” 443 U.S. at 209, rather than a disparity between the per­
centage of black skilled craft workers hired and the percentage in 
the area labor market. In discussing this aspect of Weber, the 
Court in Johnson stated:

Such an approach reflected a recognition that the proportion 
of black craft workers in the local labor force was likely as 
miniscule as the proportion in Kaiser’s work force. The Court 
realized that the lack of imbalance between these figures would 
mean that employers in precisely those industries in which 
discrimination has been most effective would be precluded 
from adopting training programs to increase the percentage 
of qualified minorities.

107 S. Ct. at 1453 n.10. Cf. Dothard v. Rawlinson, 433 U.S. 321, 
330 (1977) (in establishing a prima facie case of employment dis-

ity participation in the City’s public construction con­
tracts.57

The court of appeals’ approach is unsound and leads to 
an anomalous result. It held that the City should have 
compared “the number of minority contracts and the num­
ber of minority contractors, taking into account other 
relevant variables such as experience and specialties.” 
J.S. App. 7a (emphasis in original). This comparison 
never will be probative of governmental discrimination 
where, as here, industry discrimination has prevented 
minority contractors from even competing for city con­
tracts.58 The court of appeals’ approach would permit
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crimination, plaintiff could rely on statistics concerning general 
population rather than applicant pool, where discriminatory prac­
tices may have discouraged persons from even entering applicant 

pool).

39 In its affirmative action program for construction contractors, 
the federal government relies on general population statistics for 
precisely this reason. The Department of Labor concluded that it 
would not consider particular trades oh. crafts as the relevant labor 
pool, since minorities had been excluded from those trades and 
crafts by discrimination. See 41 C.F.R. § 60-4 (1987); Notice, 45 

Fed. Reg. 65983 (1980).

60 For Justice Powell, the result in FuUUove clearly turned on the 
existence of identified, illegal discrimination, whether committed by 
private or state actors. He stated in his concurring opinion: 
“[T]he distinction between permissible remedial action and im­
permissible racial preference rests on the existence of a constitu­
tional or statutory violation. .. ." 448 U.S. at 498. Congress' action 
was permissible in his view because refusals to subcontract to 
minority contractors could violate Title VII of the Civil Rights 
Act of 1964 or the Fourteenth Amendment, depending on the 
identity of the discriminating party. Id. at 506. It was also signifi-

opportunities for minorities; though some of that dis- 

either plurality opinion suggests that this was essential to 

the result40

unremedied. It would virtually guarantee the perpetua­

tion of the status quo.60
Nothing in this Court’s decisions requires evidence of 

Richmond’s own discrimination. In FuUUove, there was 
no evidence that the federal government itself had en­
gaged in racial discrimination in its disbursement of fed­
eral contracting funds. 448 U.S. at 527 (Stewart, J., 
dissenting). This Court’s judgment did not depend on 
evidence of governmental discrimination of any type. 
The Court upheld the federal plan as a remedy for the 
effects of discrimination in limiting public contracting

n-
dt
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cant that Congress was a competent body to remedy the effects of 
this discrimination. Id. at 498 (Powell, J., concurring).

Justice Powell had applied the same rationale in Bakke, conclud­
ing that the state medical school’s use of race-conscious measures 
was unconstitutional because it was not predicated on findings of 
identified discrimination made by a governmental body competent 
to make such findings. Bakke, 438 U.S. at 307-09. See also Fullilove, 
448 U.S. at 498. \

61 Moreover, Title VII contains a prohibition on racial discrimina­
tion that is far more specific than the language in the Equal Pro­
tection Clause. Therefore, as Justice Scalia stated in Johnson, 
joined by Chief Justice Rehnquist and Justice White, “it is most 
unlikely that Title VII was intended to place a lesser restraint on 
discrimination by public actors than is established by the Constitu­
tion." 107 S. Ct. at 1469 (Scalia. J., dissenting) (emphasis in 
original). Justice O’Connor in Johnson also stated her view that 
"the proper initial inquiry in evaluating the legality of an affirma­
tive action plan by a public employer under Title VII is no different 
from that required by the Equal Protection Clause.” Id. at 1461 
(O’Connor, J„ concurring). In Paradise, 107 S. Ct. at 1075 n.l 
(Powell, J., concurring), Justice Powell indicated his belief that 
the standards of analysis in Title VII and Equal Protection cases 
are similar, though not identical.

In Johnson, this Court held that Title VII of the Civil 
Rights Act of 1964 does not require a public employer’s 
voluntary affirmative action plan to be predicated on its 
own discrimination. 107 S. Ct. at 1451. To justify its 
affirmative action plan, an employer need not show that 
it has committed even an “arguable violation” of Title 
VII; all that is required is a showing of a manifest 
imbalance in a traditionally segregated job category. Id. 
at 1451-52. This is the requirement under Title VII even 
where, as in Johnson, the court affirmatively finds that 
the employer has not engaged in discrimination. Id. at 
1466 (Scalia, J., dissenting).

A significantly different requirement should not be 
imposed under the Equal Protection Clause. Even if the 
prohibitions of Title VII and the Equal Protection Clause 
are not identical, a point about which there has been some 
dispute, they serve similar purposes.®1 In Johnson, this
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Court reasoned that requiring employers to present evi­
dence of even an “arguable violation” of law could thwart 
voluntary affirmative action efforts, which can play a 
critical role in furthering Title VII’s objective of 
“ ‘break [ing] down old patterns of racial segregation and 
hierarchy.’ ” Id. at 1450-51 (quoting Weber, 443 U.S. at 
208).®- The Equal Protection Clause of the Fourteenth 
Amendment, ratified into law as centuries of slavery were

compelling than that of Title VIE

undermine the goals of the Equal Protection Clause, just 
as it undermines the goals of Title VII.64 Such a require-

The Richmond City Council in fact was very concerned that 
its enactment of a remedial plan not be construed as an admission 
of liability for past discrimination. When one Council member 
expressed concern that characterizing the plan as “remedial" might 
give rise to liability, the City’s attorney responded:

In the term remedial, we’re not just implying that the City 
was intentionally discriminatory in the past. What we re say­
ing is that there are statistics about the number of minorities 
which were awarded contracts in the past which would justify 
the remedial aspects of the legislation. We’re not saying there 
was intentional discrimination in any particular case.

;na- 
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:hat

J.A. 15.
63 See Bakke, 438 U.S. at 291 (Powell, J.) (the Fourteenth 

Amendment’s “ ‘one pervading purpose’ was ‘the freedom of the 
slave race, the security and firm establishment of that freedom, 
and the protection of the newly-made freeman and citizen from 
oppressions of those who had formerly exercised unlimited dominion 
over him’”) (quoting from Slaughterhouse Cases, 83 U.S. (16 
Wall.) 36, 71 (1872)). It would be ironic to use the amendment 
to prevent the states from achieving that original purpose. “Those 
original aims persist. And that, in a distinct sense, is what ‘af­
firmative action,’ in the face of proper facts, is all about.” Bakke, 

438 U.S. at 405 (opinion of Blackmun, J.).

84 Not only would such a requirement generate concerns about 
legal liability, but the process of requiring public officials to reopen 
the past could be painful and divisive to the community as a whole. 
A municipality that wishes to achieve racial equality should not 

have to take such risks in order to do so.
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there is a compelling governmental interest in remedying the effects 
of identified racial discrimination even where the government itself

«5 In Local 28 of the Sheet Metal Workers’ Int'l Ass'n v. EEOC, 
106 S. Ct. 3019 (1986), this Court reaffirmed the proposition that
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has not discriminated. The Court held that a district court was 
not statutorily or constitutionally prohibited from ordering a union 
and its apprenticeship committee to implement affirmative action 
policies to improve minority membership. The union and ap­
prenticeship committee had been found guilty of egregious viola­
tions of Title VII by discriminating against racial minorities in 
recruitment, selection, training and admission to the union. Be­
cause of this discrimination, which was wholly private, the court’s 
order survived even Justice Powell’s strict scrutiny under the 
Equal Protection Clause. He stated that the finding of egregious 
Title VII violations “establishes, without a doubt, a compelling 
governmental interest sufficient to justify the imposition of a 
racially classified remedy." 106 S. Ct. at 3055 (Powell, J., con­
curring).
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ment would be a dramatic departure from this Court’s 
reasoning in Johnson.^'

D. Wygant v. Jackson Board of Education Does Not 

Control This Case

The sole support cited by the court of appeals for its 
’‘governmental discrimination” requirement is language 
in the plurality opinion in Wygant. The portion of the 
opinion on which it relied is as follows:

This Court never has held that societal discrimina­
tion alone is sufficient to justify a racial classifica­
tion. Rather, the Court has insisted upon some show­
ing of prior discrimination by the governmental unit 
involved before allowing limited use of racial classi­
fications in order to remedy such discrimination.

476 U.S. at 274 (plurality opinion). See J.S. App. 5a. 
The court of appeals incorrectly concluded that this lan­
guage dictates the result in this case.

The language quoted above did not receive the support 
of a majority of this Court in Wygant, and in any event 
had little to do with even the holding of the plurality.
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60 The Court did not consider the school board’s claims that it in 
fact had engaged in past discrimination because a plurality of the 
Court found the school board’s layoff provision an unconstitutional 
means to implement affirmative action policies in any event. See 
Wygant, 476 U.S. at 277 (plurality opinion).
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In contrast to Fullilove, Wygant involved issues very dif­
ferent from those presented here. Not only did it concern 
a layoff scheme in a school employment context, but the 
governmental interest supporting the layoffs was nothing 
like that supporting the Richmond plan. The court of 
appeals below simply misapplied Wygant to the facts of 
this case.

The court of appeals in Wygant had upheld a race­
conscious layoff provision on the theory that a school 
board had an interest in providing minority role models 
for its minority students in order to alleviate the effects 
of societal discrimination. A plurality of the Court re­
jected the court of appeals’ approach, reasoning that 
“ [s] ocietal discrimination, without more, is too amorphous 
a basis for imposing a racially classified remedy.” 476 
U.S. at 276. Moreover, the key evidence in the record in 
Wygant simply was not probative of any sort of discrimi­
nation. As Justice Powell explained, “[tjhere are numer­
ous explanations for a disparity between the percentage 
of minority students and the percentage of minority 
faculty, many of them completely unrelated to discrimi­
nation of any kind. In fact, there is no apparent connec­
tion between the two groups.” Id.

There thus was an absence of identified discrimina­
tion in Wygant; the Court never considered whether a 
local governmental body always must demonstrate its 
own discrimination in order to establish an “important” 
or “compelling” interest in its remedial plan.®0 It cer­
tainly never considered “governmental interest” issues in 
the public contracting context. The critical issues in the 
present case were neither addressed nor resolved in 
Wygant.
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st Id. at 274-76 (plurality opinion). As the term had been used 
in Bakke, “societal discrimination" simply meant unidentified dis­
crimination by society at large. See, e.g., 438 U.S. at 307 (Powell, 
J.). Prior to Wygant, the term had not been used to refer to all 
discrimination not committed by a state actor. In fact, this Court 
in Fullilovc held that the interest in remedying private identified 
discrimination may support a government’s use of racial classifica­
tions. See supra p. 35 & note 60.

06 As Justice O’Connor pointed out in her separate opinion: 

[CJertainly nothing the Court has said today necessarily fore­
closes the possibility that the Court will find other govern­
mental interests which have been relied upon in the lower 
courts but which have not been passed on here to be suffi­
ciently ‘important’ or ‘compelling’ to sustain the use of affirma­
tive action policies.

Id. at 286 (O’Connor, concurring in part and concurring in the 

judgment).
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At most, the plurality in Wygant held that societal dis­
crimination alone, as exemplified by the lower court’s role 
model theory, is insufficient to justify a racial classifica­
tion.67 The entire Court also reaffirmed the proposition 
that “remedying past or present racial discrimination by 
a state actor is a sufficiently weighty state interest" to 
justify a racial classification. Id. at 286 (O’Connor, J., 
concurring in part and concurring in the judgment) 
(emphasis added). However, Wygant decided little or 
nothing about governmental interests that lie between 
these two extremes.68

Fullilove clearly is the precedent most relevant to this 
The governmental interest here is practically the 

same as that at issue in FuUilove, and is fundamentally 
different from that at issue in Wygant. Richmond’s ordi­
nance was not a remedy for “societal discrimination." It 
was predicated on identified, purposeful discrimination in 
Richmond’s construction industry that had caused an 
extraordinary racial imbalance in the awarding of city 
construction contracts. The City was a passive partici­
pant in that discrimination almost every time it awarded
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69 These factors are almost identical to those set forth by Justice 
Powell in his concurring opinion in FuUUove, see 448 U.S. at 510- 
11, and considered by the district court below. See. supra p. 12.

70 The plan also was reasonably applied to appellee Croson. The 
district court so found after conducting an evidentiary hearing on 
the circumstances surrounding the refusal to award Croson a con­
tract. J.S. Supp. App. 209-214 & n.20. The court of appeals did 
not disturb this factual finding.

a construction contract. Under these circumstances, 
Richmond had a substantial interest in opening for mi­
nority businesses the public contracting opportunities that 
long had been closed to them.

II. THE RICHMOND ORDINANCE IS SUFFICIENTLY 
NARROWLY TAILORED TO ACHIEVE ITS REME­

DIAL PURPOSE

A state or local government must choose appropriate 
means to implement the ends of its affirmative action plan. 
This Court has identified a number of factors to be con­
sidered in determining whether a race-conscious plan 
employs constitutionally acceptable means to achieve its 
purpose. These include:

the necessity for the relief and the efficacy of alter­
native remedies; the flexibility and duration of the 
relief, including the availability of waiver provi­
sions; the relationship of the numerical goals to the 
relevant labor market; and the impact of the relief 
on the rights of third parties.

Paradise, 107 S. CL at 1067 (plurality opinion).When 
considered in light of these factors, the Richmond ordi­
nance is sufficiently narrowly tailored to pass constitu­
tional muster. It is a temporary, flexible plan that is 
designed to fit its remedial purpose and have minimal 
impact on the interests of non-minorities.™
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71 See FuUilove, 448 U.S. at 478 (plurality opinion) (“a long his­
tory of marked disparity in the percentage of public contracts 
awarded to minority business enterprises . . . resultfs] . . . from 
the existence and maintenance of barriers to competitive access 
which had their roots in racial and ethnic discrimination. . .”).

A. The Richmond Ordinance Is Necessary To Remedy 
the Effects Of Racial Discrimination On City Con­
struction Contracting And Has Minimal Adverse 
Impact On Non-Minorities

Once Richmond identified the problem that it faced, it 
enacted an ordinance that was well designed to correct 
that problem. The ordinance has minimal impact on non­
minorities, and it preserves the competitiveness of the 
bidding process for city construction contracts.

As Congress found and this Court acknowledged in 
FuUilove, minority opportunities in public construction 
contracting have been limited by business practices that 
effectively perpetuate the effects of longstanding racial 
discrimination.71 This clearly is the case in Richmond. 
Like Congress, the Richmond City Council had good rea­
son to believe that there could be no change in the status 
quo without race-conscious affirmative action to break 
down barriers to minority opportunity in its public works 
program.

Richmond’s ordinance was well designed to remedy the 
problems faced by minority-owned construction firms. 
These firms needed an opportunity to develop so that 
they could better compete in the marketplace, includ­
ing the market for the City’s Construction contracts. 
Accordingly, none of the City’s prime construction con­
tracts have been set aside for minority businesses. Rather, 
the City more realistically chose to ensure opportunities 
for minorities at the subcontracting level. By teaming 
up minority businesses with more established, white- 
owned firms, the ordinance removes some obstacles that 
had kept existing minority firms out of public contract-
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72 See supra note 42 and accompanying text.
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ing, such as lack of a track record, access to financing to 
meet bonding requirements, and purposeful racial dis­
crimination within the industry. See supra note 41. It 
also aids these firms by providing a source of revenue, 
giving them greater experience and credibility, and cre­
ating an opportunity to develop relationships with the 

more established contractors.
In addition, the ordinance encourages the formation of 

contracting firms by minorities that previously had seen 
little opportunity in construction contracting in Richmond. 
As this Court has stated: “Affirmative action ‘promptly 
operates to change the outward and visible signs of yes­
terday’s racial distinctions and thus, to provide an impetus 
to the process of dismantling the barriers, psychological 
or otherwise, erected by past practices.’ ” Sheet Metal 
Workers, 106 S. Ct. at 3037 (plurality opinion) (quoting 
NAACP v. Allen, 493 F.2d 614, 621 (5th Cir. 1974)). In 
short, racial discrimination had created a “business sys­
tem” 12 that had largely excluded minorities and had en­
abled white-owned firms to dominate the competition for 
city construction contracts; the Minority Business Utili­
zation Plan was well designed to remedy the effects of 
this discrimination by bringing minority contractors into 
the business system and thus into a position to compete 
for city contracts. \

The ordinance also has only a minor impact on non­
minority contractors. Unlike white teachers who are laid 
off because of preferences given to minorities, see Wy- 
gant, 476 U.S. at 272 (plurality opinion), no contractor 
has a vested right to a public construction contract, or a 
portion thereof. Nor does the Richmond ordinance un­
settle any contractor’s “legitimate firmly rooted expecta­
tion.” Johnson, 107 S. Ct. at 1455. As this Court recog­
nized in Fvllilave, the actual “burden” shouldered by 
non-minority firms is very light when the amount spent
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by the City on construction contracting is compared 
with overall construction opportunities.73 Moreover, as 
this Court also observed in Fullilove, it is not unreason­
able to assume “that in the past some non-minority busi­
nesses may have reaped competitive benefit over the years 
from the virtual exclusion of minority firms from these 
contracting opportunities.” 448 U.S. at 485 (plurality 
opinion). In view of these considerations, any slight bur­
den that the ordinance imposes on this group is constitu­
tionally acceptable.

Because it does not set aside prime contracts for minor­
ity businesses, the ordinance also preserves the competi­
tiveness of the bidding process for city construction con­
tracts. It contemplates that minority businesses will be 
involved in this process as subcontractors. A minority 
contractor has every interest in making its price com­
petitive, since that will enhance the prospect that its 
prime contractor will receive the contract. The ordinance 
therefore does not give minority firms any monopoly 
power.74 Indeed, by opening up the pool of competitors, 
the ordinance is likely in the long run to increase the

73 448 U.S. at 484 (plurality opinion). In the five years preceding 
the enactment of the Minority Business Utilization Plan, the City 
spent $124 million, or approximately ^25 million per year, on con­
struction contracts. According to the TJnited States Bureau of the 
Census, between $220 and $280 million was spent each year on 
new construction projects in Richmond between 1978 and 1983. 
United States Bureau of the Census, May Report: “Value of New 
Construction Put in Place” (1986). These figures indicate that city 
construction projects account for approximately ten percent of all 
construction in Richmond. This means that the thirty percent 
minority subcontracting requirement accounts for only three per­
cent of all construction contracting opportunities in Richmond.

74 As the district court found, even if a minority business did 
have some monopoly power and tried to extract an unreasonably 
high price, the City could exclude that business from participation 
on the ground that it is not a “responsible” business. J.S. Supp. 
App. 186. The City has every financial incentive to ensure that 
minority businesses do not abuse the plan to obtain unfair profits.
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75 For precisely this reason, the district court concluded that the 
Richmond ordinance was consistent with competitive principles. 
Id. at 142-46.

76 The City also has a procedure whereby a disappointed bidder 
may protest an award or a decision to award a contract. As the 
district court found, this procedure may be used to protest the 
denial of a requested waiver once the contract has been awarded. 
See J.S. Supp. App. 192.
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competition for city contracts, and thus reduce costs to 
the city.75

B. The Ordinance Is Designed To Be Reasonable, 
Flexible And Temporary

The Minority Business Utilization Plan does not estab­
lish unreasonable, rigid quotas for the participation of 
minority-owned businesses in city construction contracts. 
Its waiver provision permits the plan to be applied in a 
flexible manner and limits its impact on non-minority con­
tractors. In addition, the Richmond ordinance is tem­
porary and benefits only bona fide minority-owned busi­
nesses.

The ordinance provides for five agencies to assist con­
tractors in locating qualified minority businesses to par­
ticipate in a construction contract J.S. Supp. App. 67. If 
a prime contractor demonstrates that compliance with the 
subcontracting requirement is not feasible because suffi­
cient qualified minority businesses are not available, the 
City waives or lowers the thirty percent requirement 
as appropriate. Id. at 65-70. The thirty percent require­
ment therefore is not a rigid numerical quota, but a goal 
that is waived or lowered in instances where it unduly 
burdens non-minority prime contractors and serves no 
remedial purpose.76

Particularly in light of the waiver provision, the choice 
of the thirty percent figure was\reasonable. Tying the 
subcontracting requirement to the percentage of minority 
contractors in Richmond was not a viable option. Be­
cause the percentage of minority contractors was itself
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one percent—the percentage of city contracts awarded to 
minorities—and fifty percent—the percentage of minori-

Fullilove rested on similar logic. Justice Powell

ighly halfway between the present percentage of minor- 
xuv contractors and the percentage of minority group 
members in the Nation.” 448 U.S. at 513-14 (Powell, J., 

xxvuxilx^i. Arriving at the thirty percent figure 
'necessarily involve[d] a degree of approximation and
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low as a result of discrimination, that approach only 

thirty percent figure is approximately midway between

ties in Richmond. The ten percent ®et"^side„u:^®l<?_^

that the set-aside was reasonable because the

cOTtractors*' and the percentage of minority group

concurring). ^Arriving at the thirty percent figure 
“‘necessarily involve[d] a degree of approximation and 
imprecision,’”77 but the choice was a reasonable one.7

The fact that the Richmond ordinance is temporary fur­
ther enhances its reasonableness. The expiration date is 
consistent with the remedial nature of the ordinance. 
Because the ordinance was designed to last only five years, 
and virtually no minority firms had been receiving city 
construction contracts, it was highly unlikely that the 
ordinance would outlive its remedial purpose. J.A. 14. 
The ordinance is designed merely to attain a better racial 
balance in the awarding of city construction contracts, 
rather than to maintain a particular balance. See John­

son, 107 S. Ct. at 1456.

n Paradise, 107 S. Ct. at 1072 (quoting IntemationdL Brother­

hood of Teamsters, 431 U.S. at 372).
TS A similar choice for a similar purpose was made by the Office 

of Federal Contracts Compliance of the U.S. Department of Labor 
(“OFCCP”). OFCCP in 1980 set employment goals for the con­
struction industry for standard metropolitan statistical areas 
("SMSA”) through the United States. 41 C.F.R. § 60-4 (1987); 
Notice. 45 Fed. Reg. 65984-91 (1980). It adopted a goal of 24.9% 
minority employment for the Richmond SMSA which, according to 
the 1970 census figures used by OFCCP, had a minority population 
of 25.5%. 45 Fed. Reg. at 65981, 65985. See U.S. Bureau of the 
Census, PC(1)-B48, General Population Characteristics Virginia, 

1970 Census of Population (1970).
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Finally, the Richmond ordinance has administrative 
provisions which, as the district court found, require the 
city contracting officer to deny minority business status 
to firms unless they are majority owned and actually 
controlled by minorities. J.S. Supp. App. 62, 215-19. 
The purpose of these provisions is to ensure that busi­
nesses participating in the plan are not “sham” minority 
businesses in fact controlled by whites. Id. at 218. The 
City takes this provision seriously, as illustrated by Mega 
Contractors v. City of Richmond, Civ. No. 84-0022-R 
(E.D. Va. Dec. 3, 1984), the companion case to this one 
below. In that case, the district court found that the City 
acted reasonably in denying minority business status to 
a contracting firm that was nominally owned by a minor­
ity group member but actually controlled and operated 
by whites. See J.S. Supp. App. 215-22.

CONCLUSION

For the reasons stated herein, this Court should reverse 
the decision of the court of appeals and uphold the con­
stitutionality of Richmond’s Minority Business Utilization

Respectfully submitted,
14. 
nal
its,
hn-
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r.n-n.fcg^.rtx- frt”

CITY OF RICHMOND, Appellant
------ • , , —... irTT me extreme vaac, smm. 
practice of discrimination under Title Vlt, ra(;ial preference might beV.

7C penalizing discriminator and providi

opinions concurring in part and concurring

y

5, Constitutional Law *=70.1(4)
Municipal Corporations «=»63.1(2) 

industry that would authorize race-based 
relief. U.S.C.A. ConstAmend. 14.

Justice Marshall filed a dissenting 
opinion in which Justice Brennan and 
Blackmun joined.

Justice Blackmun filed dissenting opin­
ion in which Justice Brennan joined.

i

t

J.A. CROSON COMPANY. 

No. 87-998.

* on the basis of race in letting cont 

reader. See United States v. Detroit Lui 

200 U.S. 321, 337, 26 S.CI. 282, 287, 

499.

, :r

justices Stevens and Kennedy filed 30% of the dollar amount of each contract 

to one or more “Minority Business Enter­
in the judgment prises,” since factual predicate supporting

' Justice Scalia filed an opinion concur- plan did not establish the type of identified 
ring in the judgment past discrimination in city’s construction

1. Federal Courts *=13
Expiration of ordinance requiring 

prime contractors to whom city awarded 
construction contracts to subcontract at 
least 30% of the dollar amount of each 
contract to one or more “Minority Business 
Enterprises” did not render controversy be­
tween city and bidder moot, as there re­
mained a live controversy between the par­
ties over whether city’s refusal to award 
bidder a contract pursuant to the ordinance 
was lawful and thus entitle contractor to 
damages. U.S.C.A. ConstAmend. 14.

2. Constitutional Law *=215.2
City’s plan, requiring prime contrac­

tors awarded city construction contracts to 
subcontract at least 30% of the dollar 
amount of each contract to one or more 
“Minority • Business Enterprises,” denied ' 
certain citizens the opportunity to compete 
for a fixed percentage of public contracts 
based solely upon their race, and thus strict 
scrutiny standard of review had to be ap­
plied, which required firm evidentiary basis 
for concluding that underrepresentation of 
minorities was a product of past discrimina­
tion. U.S.C.A. ConstAmend. 14.,

3. Constitutional Law *>215
Standard of review under equal protec­

tion clause is not dependent on race of 
those burdened or benefited by a particular 
classification. U.S.C.A. ConstAmend. 14.

4. Municipal Corporations *=356
City failed to demonstrate compelling 

government interest to justify plan requir­
ing prime contractors awarded city con­
struction contracts to subcontract at least

Argued Oct 5, 1988.

Decided Jan. 23, 1989. 
.’cl. ■' ‘

ies is generally entitled to presumption of 
regularity and deferential review by the 

judiciary.

CITY OF RICHMOND v. J.A. CROSON CO. 
CluulOT SXt. 704 (1989)

9. Civil Rights *=13.13(1) 
Municipal Corporations «=356

Where there is a significant stat 
disparity between the number of qu 
minority contractors willing and a

general population, rather than to smaller 
groups of individuals who possess the nec­
essary qualifications, may have little proba­
tive value. Public Works Employment Act 
of 1976, § 102 et seq., 42 U.S.C.A. § 6701 

et seq.
propriate relief to victim of such di 
nation; moreover, evidence of a pat 
individual discriminatory acts can, 
ported by appropriate statistical pro, 
support to local government’s detx

ber of such contractors actually en 
by the locality or locality’s prime c< 
tors, inference of discriminatory ex, 
could arise; under such circumstanc< 
could act to dismantle the closed be 
system by taking appropriate me 
against those who discriminate on b; 
race or other illegitimate criteria,

search occurred. The judgment of the 
Court, therefore, is to reverse outright on 
the. Fourth Amendment issue. According­
ly, for the reasons set forth above, I re­
spectfully dissent

'' 'j

I

II

it

.^Bidder brought suit challenging city’s 
plan.requiring prime contractors awarded 
city construction contracts to subcontract 
atjeast .30% of the dollar amount of each 
contract to one or more “Minority Business 
Enterprises.” The United States District 
Court for the Eastern District of Virginia, 
Robert R. Merhige, Jr., J., ruled in favor of 
city. Bidder appealed. The Court of Ap­
peals, Fourth Circuit, 779 F.2d 181, af­
firmed. Certiorari was granted. The Su­
preme Court, 106 S.Ct 3327, remanded 
case for further consideration. On re­
mand, the Court of Appeals, 822 F.2d 1355, 
struck down the set-aside program, and 
probable jurisdiction was noted. The Su­
preme Court, Justice O’Connor, held that 
(1) city failed to demonstrate compelling 
governmental interest justifying the plan, 
and (2) plan was not narrowly tailored to 
remedy effects of prior discrimination.

“Affirmed.
. .J

i

i

7. Civil Rights *=44(1)
Where special qualifications are neces-

sary, relevant statistical pool for purposes roade/remediaT relief i:
of demonstrating discriminatory exclusion fied y g c A ConstAmend. 14. 
must be the number of minorities qualified
to undertake the particular task. Syllabus’
8. Municipal Corporations *=356 ne88 U^totion Ptan^PlM) requirini

City’s plan requiring prime contractors contractors awarded city constructi 
awarded city construction contracts to sub- tracts to subcontract at least 30% 
contract at least 30% of the dollar amount dollar amount of each contract to 
of each contract to one or more “Minority more “Minority Business Entei 
Business Enterprises” was not narrowly (MBEs), which the Plan defined to ir 
tailored to remedy prior discrimination; business from anywhere in the cou 
there did not appear to have been any iea8t 51% of which is owned and co 
consideration of the use of race-neutral by black, Spanish-speaking, Orient 
means to increase minority business partic- an, Eskimo, or Aleut citizens. A 
ipation in city contracting, and the 30% the Plan declared that it was “reme 
quota could not be said to be narrowly nature, it was adopted after a publ 
tailored to any goal, except perhaps out- ing at which no direct evident 
right racial balancing. U.S.C.A. Const, presented that the city had discri 

Amend. 14.
• The syllabus constitutes no part of the opinion 

of the Court but has been prepared by the Re­

porter of Decisions for the convenience of the

6. Civil Rights «=44(1)
Whole gross statistical disparities can

be shown, they alone in a proper case may ____________ _
constitute prima facie proof of a pattern,01: ^’e"ireV“7'c ’̂e7some form of na 
practice of discrimination under Title Vll, racial preference might be
but when special qualifications are required sary to break down pattern8 of deli 
to fill particular jobs, comparisons to Hie exclusion u.S.CA.. ConstAmend.

10. Municipal Corporations *=356
Racially motivated refusal to < 

minority contractors would justify

*-.i

•-ii

• 1
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nated aeaiMt minority subcontractors, violated both prongs oi j 

■ nign” or legitimate purpose for a racial

.j e»d

Fifth Amendment However, on appellee’s a new business enterprise, such as deficien-;

bidding procedures, and disability caused >

utory violation by anyone in the city’s con-
■1

>t that it is attempting to remedy vari- 3 S 
forms of past societal discrimination 1 

alleged to be responsible for the

CITY OF RICHMOND v. J.A. CROSON CO. 
OUm 1OT S.Cl 7W (IMS)

struction industry. The fact that the Plan findings may be "shared” from jurisdiction

congressional reports—does little to define 
the scope of any injury to minority contrac­
tors in the city or the necessary remedy, 
and could justify a preference of any size 
or duration. 1------
SHALL’s suggestion

to accomplish a remedial purpose. . .i
in/lmnonf U affirmed.

petition for certiorari in this case, this 
• » _ J-J

consideration in light of its intervening de­

construction industry cannot justify the use , 
of an unyielding racial quote, since it pro­
vides no guidance for the city’s legislative :j

less in scope and duration. The cit/s argu­

ment
OUS

r

708

that its prime contractors had discrimi-

vides no guidance ror uie wv ■> 
body to determine the precise scope of the .,

109 SUPREME COURT REPORTER

Court of Appeals held that the city’s Plan 
violated both prongs of strict scrutinyriAt J

compelling governmental interest, since the,', 
record revealed no prior discriminatiop by J 
the city itself in awarding contracts, and (2) J

violated the Fourteenth
Equal Protection Clause. On remand, the

contract, it brought suit under 42 U.S.C. 
§ 1988, alleging that the Plan was uncon­
stitutional under the Fourteenth

e^Dis"tiS'6o’^ upheld the Plan in all 
respects, and the Court of Appeals af­
firmed, applying a test derived from the 
principal opinion in Fullilove, supra, which

Ute the equal protection component of the up^^gTestablish . <
— ‘ ?new business enterpnse, such as deficien-.) j
petition for certioran m tins case,this to meet.,

bonding requirements, .unfamiliarity with.-. ■

| declares itself to be “remedial” is insuffi- to jurisdiction is unprecedented and con-
K dent, since the mere recitation of a “be- trary to this Court’s decisions. P. 727.

Si nign” or legitimate purpose for a racial gjnce there is absolutely no evi-L classification is entitled to little or no (ieneg of past discrimination against Span-
I height Similarly, the views of Plan propo- jg^gpeaking, Oriental, Indian, Eskimo, or
| nents as to past and present discrimination per80ng jn any aspect of the city's

in'the industry are highly conclusory and COnStructiOn industry, the Plan’s random 
L of little probative value. Reliance on the ^ug^ of those gr0UpS strongly impugns
| disparity between the number of prime con- ,g claim of remedial motivation. Pp
E, tracts awarded to minority businesses and 727-728

I Pl" ““"d
f tion would compare the percentage of to remedy the effects of, poor discnmma-
R MBEs in the relevant market that are qual- tion, since it entitles a black, Hispanic, or
ft ified to undertake city subcontracting work Oriental entrepreneur from anywhere in

with the percentage of total city construe- the country to an absolute preference over
tion dollars that are presently awarded to other citizens based solely on their race,
minority subcontractors, neither of which is Although many of the barriers to minority
known to the city. The fact that MBE participation in the construction industry
membership in local contractors’ associa- relied upon by the city to justify the Plan
tions was extremely low is also not proba- appear to be race neutral, there is no evi-
Uve absent some link to the number of dence that the city considered using alter-
MBEs eligible for membership, since there native, race-neutral means to increase mi-

i are numerous explanations for the dearth nority participation in city contracting.
I of minority participation, including past so- M0reover, the Plan’s rigid 30% quota rests
; cietal discrimination in education and eco- upon completely unrealistic assumption 
L nomic opportunities as well as ^oth black minorities will choose to enter con-
i and white career and entrepreneurial struction m lockstep proportion to their
t choices. Congress’ finding in connection representation in the local population. Un-
I . with the set-aside approved m^PulMove the program upheld in f^miove, the

Plan's waiver system focuses upon the 
availability of MBEs, and does not inquire 
whether the particular MBE seeking a ra­
cial preference has suffered from the ef­
fects of past discrimination by the city or 
prime contractors. Given the fact that the 
city must already consider bids and waivers 
on a case-by-case basis, the city’s only in­
terest in maintaining a quota system rather 
than investigating the need for remedial 
action in particular cases would seem to be 
simply administrative convenience, which, 

i 
suspect classification under equal protec­
tion strict scrutiny. Pp. 728-729.

 Justice O’CONNOR, joined by THE
Moreover,’ Justice MAR- CHIEF JUSTICE and Justice WHITE, con- 

that discrimination eluded in Part II that if the city could

by the District Court, 13

t that it ia attempting w reiucuj 3 
forms of past societal discrimination

accorded great deference to ^rity^trepreneurs in ■

ings of past societal discrimination m hold- contra(;ti m^gtry fails, since ■
ing that a 10% minority set-aside for oe^ of nonracial '

Z Sto'rXhieh would seem to face a mem- i

or request rv. - — --- - thorize race-baseo renei uuue»
aside, and providing that a waiver could be Amendment’s Equal Protection.!
granted only upon proof that sufficient 72^728
qualified MBEs were unavailable or unwil - generalized assertion that there
ing to participate After appellee^conatr^ entire

that there had been nationwide discrimina­
tion in the construction industry also has 

. extremely limited probative value, since, by
i. including a waiver procedure in the nation- 
| al program, Congress explicitly recognized

that the scope of the problem would vary 
t* from market area to market area. In any 
t event, Congress was acting pursuant to its
i unique enforcement powers under § 5 of
I' the Fourteenth Amendment Pp. 724-727.

16. (c) The "evidence” relied upon by Jus-
& tice MARSHALL’S dissent—the city’s his- . _ .
f tory of school desegregation and numerous °^ing alonCelnnot justify‘the’use of a

a statistical study indicating that, although
the city’s population was 50% l,!adSJ^y
had been a^d to minority busines'ses’ta

recent years; figures establishing that a
variety of local contractors' associations
had virtually no MBE members; the city’s 
counsel’s conclusion that the Plan was con-  .
stitutional under Fullilove v. Klutznick, Court with respect to Parts I, j

902, and the statementa of Plan proponents

Heli- The judgment is affirmed. |

822 F.2d 1855 (CA4 1987), affirmed. 1 

Justice O’CONNOR delivered the opin-»

448 U.S. 448, 100 S.Ct 2758, 65 L.Ed.2d IU_B) jy, concluding that
- ' ----------------- L The aty ha8 faded to demonstrate..

national construction industries. Pursuant 8upportjng plan does not establish thq

tag individualized consideration of each bid ^XXfoZtay that would au^ .

or request for a waiver of the 30% set- race-based relief under the Four-.’
aside, and providing that a waiver could be Amendment’s Equal Protection.!
granted only upon proof that sufficient 728-728.
qualified MBEs were unavailable or unwill-
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who are guilty of past discriminatior
subcontractor or contractor on city projects against blacks, it also punishes some wht

Justice KENNEDY concluded that the

with federal law or where, as here, a state

!

tion Clause will be vindicated by the less 
absolute strict scrutiny standard, the appli­
cation of which demonstrates that the 
city’s Plan is not a remedy but is itself an 
unconstitutional preference. Pp. 784-735. 

  Justice SCALIA, agreeing that strict
taged classes that may justify their dispar- scrutiny must be applied to all governmen- 
ate treatment Here, instead of carefully U1 racial classifications, concluded that 
identifying those characteristics, the city 1. The Fourteenth Amendment pro- 
has merely engaged in the type of stereo- hibits state and local governments from
typical analysis that is the hallmark of discriminating on the basis of race in order
Equal Protection Clause violations. The to undo the effects of past discrimination,
class of persons benefited by the Plan is except in one circumstance: where that is
not limited to victims of past discrimination necessary to eliminate their own mainte-
by white contractors in the city, but encom- nance of a system of unlawful racial classi-
passes persons who have never been in fication. Moreover, the State’s remedial
business in the city, minority contractors power in that instance extends no further
who may have themselves been guilty of than the scope of the constitutional viola­
discrimination against other minority group tion, and does not encompass the continu-

ideptify past discrimination in the local con- goal important enough to warrant use of a 
struction industry with the particularity re- highly suspect tool and that the means 
quired by the Equal Protection Clause, it chosen "fit” this compelling goal so closely 
would have the power to adopt race-based that there is little or no possibility that the 
legislation designed to eradicate the effects motive for the classification was illegit- 
of |hat discrimination. The principal opin- ipiate racial prejudice or stereotype. The 
ion in Fullilove cannot be read to relieve relaxed standard of review proposed by 
the city of the necessity of making the Justice MARSHALL'S dissent does not pro­
specific findings of discrimination required vide a means for determining that a racial 
by the Clause, since the congressional find- classification is in fact "designed to further 
ing of past discrimination relied on in that remedial goals,” since it accepts the reme- 
case was made pursuant to Congress’ dial nature of the classification before ex- 
upique power under § 5 of the Amendment amination of the factual basis for the clas- 
to enforce, and therefore to identify and sification’s "enactment and the nexus be- 
redress violations of, the Amendment’s pro- tween its scope and that factual basis, 
visions. ’ Conversely, § 1 of the Amend- Even if the level of equal protection scruti- 
ment, which includes the Equal Protection ny could be said to vary according to the 
Clause, is an explicit constraint upon the ability of different groups to defend their 
power of States and political subdivisions, interests in the representative process, 
which must undertake any remedial efforts heightened scrutiny would still be appropri- 
in accordance with the dictates of that sec- ate in the circumstances of this case, since 
tion. However, the Court of Appeals erred blacks comprise approximately 50% of the 
to the extent that it followed by rote the city’s population and hold five of nine seats 
Wygant plurality's ruling that the Equal on the City Council, thereby raising the 
Protection Clause requires a showing of concern that the political majority may 
prior’ discrimination by the governmental have acted to disadvantage a minority 
unjt involved, since that ruling was made in based on unwarranted assumptions or in- 
the context of a race-based policy that af- complete facts. Pp. 720-723.
fected the particular public employer’s own 2. Even in the absence of evidence of 
work force, whereas this case involves a discrimination in the local construction in­
state entity which has specific state-law dustry, the city has at its disposal an array 
authority to address discriminatory practic- of race-neutral devices to increase the ac­
es within local commerce Under its jurisdic- ceasibility of city contracting opportunities 
tion. Pp. 717-720. ■ to small entrepreneurs of all races .who

Justice O’CONNOR, joined by THE have suffered the effects of past societal 
CHIEF JUSTICE, Justice WHITE, and Jus- discrimination, including simplification of 
tice KENNEDY, concluded in Parts III-A bidding procedures, relaxation of bonding 
and V that requirements, training, financial aid, elimi-

1. Since the Plan denies certain citi- nation or modification of formal barriers 
xens the opportunity to compete for a fixed “used by bureaucratic inertia, and the pro­
percentage of public contracts based solely hibition of discrimination in the provision of 
on their race, Wyganfs strict scrutiny credit or bonding by local suppliers and 
standard of review must be applied, which banks. Pp. 729-730.
requires a firm evidentiary basis for con- Justice STEVENS, although agreeing 
eluding that the underrepresentation of mi- that the Plan cannot be justified as a reme- 
norities is a product of past discrimination, dy for past discrimination, concluded that 
Application of that standard, which is not the Fourteenth Amendment does not limit 
dependent on the race of those burdened or permissible racial classifications to those 
benefited by the racial classification, as- that remedy past wrongs, but requires that 
sures that the city is pursuing a remedial race-based governmental decisions be eval-

CITY OF RICHMOND v. J.A. CROSON CO. 
CluulO) S.CL 70S (19*9)

uated primarily by studying their probable members, and firms that have prosperec 
impact on the future. Pp. 730-734. notwithstanding discriminatory treatment

(a) Disregarding the past history of Similarly, although the Plan unquestiona 
racial injustice, there is not even an argua- bly disadvantages some white contractor: 
ble basis for suggesting that the race of a who are &uilty of Past discriminatior 

erences which are not necessary remedies 
to victims of unlawful discrimination would 

wrongdoers and to fashion remedies that serve important structural goals by elimi- 
will create the conditions that presumably nating the necessity for courts to pass on
would have existed had no wrong been such preference that is enacted, that
committed, and should have the same rule would be a significant break with this 
broad discretion in racial discrimination Court’s precedents that require a case-by- 
cases that chancellors enjoy in other areas 0486 test’ and need not be adopted. Rath-
of the law to fashion remedies against per- er, it may be assumed that the principle of
sons who have been proven guilty of viola- race neutrality found in the Equal Protec­
tions of law. Pp. 731-732.

(c) Rather than engaging in debate 
over the proper standard of review to apply 
in affirmative-action litigation, it is more 
constructive to try to identify the charac­
teristics of the advantaged and disadvan-

entities that promulgate rules to govern State itself' e*06?1 where ^r® is a conflict 
future conduct, raise valid constitutional ■—  •—  
concerns when they use the political pro- remedy itself violates equal protection. Al- 
cess to punish or characterize past conduct though a rule striking down all racial pref- 
of private citizens. Courts, on the other
hand, are well equipped to identify past

should have any relevance to his or her discriminated only before it was forbidder 
access to the market Although race is not by law and some who bave never discrimi 
always irrelevant to sound governmental nated aKain8t anyone. Pp. 732-734. 

decisionmaking, the city makes no claim
that the public interest in the efficient per- Fourteenth Amendment ought not to bt 
formance of its construction contracts will interpreted to reduce a State’s power to 
be served by granting a preference to mi- eradicate racial discrimination and its ef 
nority-business enterprises. Pp. 731-732. fects in both the public and private sectors,

(b) Legislative bodies such as the City or its absolute duty to do so where those 
Council, which are primarily policymaking wrongs were caused intentionally by the
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Rich-

I     

ans, Eskimos, or Aleuts.” Ibid. There 
was no geographic limit to the Plan; an 
otherwise qualified MBE from anywhere in 
the United States could avail itself of the 
80% set-aside. The Plan declared that it 
was "remedial” in nature, and enacted “for 
the purpose of promoting wider partic­
ipation by minority business enterprises in 
the construction of public projects.” 
§ 12—158(a). The Plan expired on June 30, 
1988, and was in effect for approximately 
five years. Ibid.'

No. 87-1860; Associated General Contrac­
tors of CaL v. City and Cty. of San Fran­
cisco, 813 F.2d 922 (CA9 1987). We noted 
probable jurisdiction in this case to consid­
er the applicability of our decision in Wy- 
gant to a minority set-aside program 
adopted by the city of Richmond, Virginia.

Justice O’CONNOR announced the 
judgment of the Court and delivered 
the opinion of the Court with respect 
to .parts I, III-B, and IV, an opinion 
with respect to Part II, in which THE 
CHIEF JUSTICE and Justice WHITE 
join,' and an opinion with respect to 
Parts III-A and V, in which THE 
CHIEF JUSTICE, Justice WHITE and 
Justice KENNEDY join.

the ordinance was unlawful and thus entitles 

Croson to damages. See Memphis Light, Gas Si 

Water Division v. Cratt, 436 U.S. 1, 8-9, 98 S.Ct. 

1554, 1559-1560, 56 L.Ed.2d 30 (1978).

pies embodied in the Due Process Clause of 
the Fifth Amendment Relying largely on 
our decision in Fullilove, some lower feder­
al courts have applied a similar standard of 
review in assessing the constitutionality of 
state and local minority set-aside provisions 
under the Equal Protection Clause of the’ 
Fourteenth Amendment See, e.g. South 
Florida Chapter, Associated General 
Contractors of America, Inc. v. Metropoli­
tan Dade County, 723 F.2d 846 (CA11), 
cert denied, 469 U.S. 871,105 S.Ct 220, 83 
L.Ed.2d 150 (1984); Ohio Contractors 
Assn. v. Keip, 713 F.2d 167 (CA6 1983). 
Since our decision two Terms ago in Wy- 
gant v. Jackson Board of Education, 476 
U.S. 267, 106 S.Ct 1842, 90 L.Ed.2d 260 
(1986), the lower federal courts have at 
tempted to apply its standards in evaluat­
ing the constitutionality of state and local 

 programs which allocate a portion of public
contracting opportunities exclusively to mi- 

John Payton, Washington, D.C., for ap- nority-owned businesses. See, e.g„ Michi- 
pellant gan Road Builders Assn., Inc. v. Milliken,

Walter H. Ryland, Richmond, Va., for 834 R2d 583 (CA6 1987),^appeal  docketed, 

appellee.

I
On April 11, 1983, the Richmond City 

Council adopted the Minority Business Uti­
lization Plan (the Plan). The Plan required 

In this cage, we confront once again the prime contractors to whom the city award­
tension between the Fourteenth Amend- ed construction contracts to subcontract at

ing effects of a discriminatory system once ment’s guarantee of equal treatment to all 
the system itself has been eliminated. Pp.
735-738. .

2. The State remains free to undo the
effects of past discrimination in permissible
ways that do not involve classification by
race—for example, by according a contract­
ing preference to small or new businesses

CITY OF RICHMOND v. J.A. CROSON CO. 
CIUU109 S.CI. 706 (1989)

cient, relevant, qualified Minority Busi­
ness Enterprises ... are unavailable or 
unwilling to participate in the contract to 
enable meeting the 80% MBE goal.” 
Contract Clauses f D, Record, Exhibit 
24, p. 1; see J.A. Croson Co. v. Rich­
mond, 779 F.2d 181, 197 (CA4 1985) 
(Croson I).
The Director also promulgated “purchas­

ing procedures” to be followed in the let-

least 30% of the dollar amount of the con­
tract to one or more Minority Business
Enterprises (MBEs). Ordinance No. 83-
69-59, codified in Richmond, Va., City
Code, § 12~156(a) (1985). The 30% set-
aside did not apply to city contracts award­
ed to minority-owned prime contractors.
Ibid.

[1] The Plan defined an MBE as “[a]
business at leas) fifty-one (51) percent of r
which is owned and controlled ... by mi- ting of city contracts in accordance with
nority group members.” § 12-23, p. 941. the Plan. Id., at 194. Bidders on city

construction contracts were provided with 
a "Minority Business Utilization Plan Com-

citizens, and the use of race-based mea­
sures to ameliorate the effects of past dis­
crimination on the opportunities enjoyed by 
members of minority groups in our society. 
In Fullilove v. Klutznick, 448 U.S. 448, 
100 S.Ct 2758, 65 L.Ed.2d 902 (1980), we 

~  held B congressional program requir-
OTBto*Mtui vicHn^'Tf discrimination"who uig that 10% of certain federal construction 
can be identified. In the latter instance, 8^^ be awarded to minority contractors 
the classification would not be based on djd not violate the equal

race but on the fact that the victims were 
wronged., Pp. 738-739.

O’CONNOR, J., announced the judg­
ment of the Court and delivered the opinion
of the .Court with respect to Parts I, III-B,
and IV, in which REHNQUIST, CJ., and
WHITE,. STEVENS, and KENNEDY, JJ.,
joined, an opinion with respect to Part II, in
which REHNQUIST, CJ., and WHITE, J.,
joined, and an opinion with respect to Parts
III-A and V, in which REHNQUIST, CJ.,
and WHITE and KENNEDY, JJ., joined.
STEVENS, J., and KENNEDY, J., filed
opinions concurring in part and concurring
in .the, judgment SCALIA, J., filed an
opinion concurring in the judgment MAR­
SHALL, J., filed a dissenting opinion, in
which BRENNAN and BLACKMUN, JJ.,
joined. BLACKMUN, J., filed a dissenting
opinion, io which BRENNAN, J., joined.

“Minority group members" were defined as
“[cjitizens of the United States who are   

®Lan.iShlPe.a1kin£’ „Ori®n?18' J"*’ fitment Form’"' Record, Exhibit 24, p’ 3- 
u — ii x. n..j m within 10 days of the opening of the bids, 

the lowest otherwise responsive bidder was 
required to submit a commitment form 
naming the MBEs to be used on the con­
tract and the percentage of the total con­
tract price awarded to the minority firm or 
firms. The prime contractor’s commitment 
form or request for a waiver of the 30% 
set-aside was then referred to the city Hu­
man Relations Commission (HRC). The 
HRC verified that the MBEs named in the 
commitment form were in fact minority

The Plan authorized the Director of the owned, and then either approved the com-
Department of General Services to promul- mitment form or made a recommendation
gate rules which “shall allow waivers in regarding the prime contractor’s request
those individual situations where a contrac- for a partial or complete waiver of the 30%
tor can prove to the satisfaction of the set-aside. Croson I, supra, at 196. The
director that the requirements herein can- Director of General Services made the final
not be achieved.” § 12-157. To this end, determination on compliance with the set-
the Director promulgated Contract Claus- aside provisions or the propriety of grant-
es, Minority Business Utilization Plan (Con- ing a waiver. Ibid. His discretion in this
tract Clauses). Section D of these rules regard appears to have been plenary,
provided: There was no direct administrative appeal

“No partial or complete waiver of the from the Director’s denial of a waiver, 
foregoing [30% set-aside] requirement Once a contract had been awarded to an- 
shall be granted by the city other than in other firm a bidder denied an award for 
exceptional circumstances. To justify a failure to comply with the MBE require- 
waiver, it must be shown that every feas- ments had a general right of protest under 
ibla,j$t£mpt has been made to comply, Richmond procurement policies, 

.piust be demonstrated that suffi- mond, Va., City Code, § 12-126(a) (1985).

1. The expiration of the ordinance has not ren­

dered the controversy between the city and Cro­

son moot There remains a live controversy 

between the parties over whether Richmond's

refusal to award Croson a contract pursuant to
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construction firms in the United States

is not an MBE, had already made a quota­
tion directly to Croson, and refused to 
quote the same fixtures to Continental. 
Brown also contacted an agent of Bradley, 
one of the two manufacturers of the speci­
fied fixtures. The agent was not familiar 
with Brown or Continental, and indicated 
that a credit check was required which 
would take at least 30 days to complete.

On September 6, 1983, the city of Rich­
mond issued an invitation to bid on a 
project for the provision and installation of 
certain plumbing fixtures at the city jail. 
On September 30, 1983, Eugene Bonn, the 
regional manager of J.A. Croson Company 
(Croson), a mechanical plumbing and heat­
ing contractor, received the bid forms. The 
project involved the installation of stainless 
steel urinals and water closets in the city 
jail. Products of either of two manufactur­
ers were speciffed, Acorn Engineering 
Company (Acorn) or Bradley Manufactur-

amounted to 75% of the total contract 
price.

Croson wrote the city on November 8, 
1983. In the letter, Bonn indicated that 
Continental was not an authorized supplier

The Plan was adopted by the Richmond would not have an opportunity, if he were 
City Council after a public hearing. App. available”).
9-50. Seven members of the public spoke
to the merits of the ordinance: five were in 
opposition, two in favor. Proponents of
the set-aside provision relied on a study 
which indicated that, while the general pop-' 
ulation of Richmond was 50% black,
only .67% of the city’s prime construction
contracts had been awarded to minority
businesses in the 5-year period from 1978
to.'.1983. It was also established that a
variety of contractors’ association?, whose
representatives appeared in opposition to
the ordinance, had virtually no. minority

Opponents of the ordinance questioned 
both its wisdom and its legality. They 
argued that a disparity between minorities 
in the population of Richmond and the 
number of prime contracts awarded to 
MBEs had little probative value in estab­
lishing discrimination in the construction 
industry. Id., at 30 (statement of Council­
person Wake). Representatives of various 
contractors’ associations questioned wheth­
er there were enough MBEs in the Rich­
mond area to satisfy the 30% set-aside re- 

businesses within their membership. See quirement Id., at 32 (statement of Mr.
Brief for Appellant 22 (chart listing minori- Beck); id., at 33 (statement of Mr. Singer);
ty membership of six local construction in- »i> *t 85-36 (statement of Mr. Murphy),
dustry associations). The city’s legal coun- Mr- Murphy noted that only 4.7% of all
sei indicated his view that the ordinance construction firms in the United States
was constitutional under this Court’s deci- were minority owned and that 41% of these
sion in Fullilove v. Klutznick, 448 U.S. were located in California, New York, Illb
448, 100 S.Ct 2758, 65 L.Ed.2d 902 (1980). nois, Florida, and Hawaii. He predicted
App. 24. Councilperson Marsh, a propo- that the ordinance would thus lead to a

CITY OF RICHMOND v. J.A. CROSON CO.
ClUulW S.CL 70* (19*9)

By October 19,1983, Croson had still not 
received a bid from Continental. On that 
date it submitted a request for a waiver of 
the 30% set-aside. Croson’s waiver request 
indicated that Continental was "unqual­
ified” and that the other MBEs contacted 
had been unresponsive or unable to quote. 
Upon learning of Croson’s waiver request, 
Brown contacted an agent of Acorn, the 
other fixture manufacturer specified by the 
city. Based upon his discussions with 
Acorn, Brown subsequently submitted a 
bid on the fixtures to Croson. Continen- 

ing Company (Bradley). Bonn determined tai’s bid was $6,183.29 higher than the 
that to meet the 30% set-aside requirement, price Croson had included for the fixtures 
a minority contractor would have to supply fa its bid to the city. This constituted a 7% 
the fixtures. The provision of the fixtures increase over the market price for the fix- 

*............................ - tureg With added bonding and insurance,
using Continental would have raised the

On September 30, Bonn contacted five or cost of the project by $7,663.16. On the 
six MBEs that were potential suppliers of same day that Brown contacted Acorn, he 
the fixtures, after contacting three local also called city procurement officials and 
and state agencies that maintained lists of told them that Continental, an MBE, could 
MBEs. No MBE expressed interest in the supply the fixtures specified in the city jail 
project or tendered a quote. On October contract. On November 2, 1983, the city 
12, 1983, the day the bids were due, Bonn denied Croson’s waiver request, indicating
again telephoned a group of MBEs. This that Croson had 10 days to submit an MBE
time, Melvin Brown, president of Cdntinen- Utilization Commitment Form, and warned 
tel Metal Hose (Continental), a local MBE, that failure to do so could result in its bid 
indicated that he wished to participate in being considered unresponsive, 
the project Brown subsequently contact­
ed two sources of the specified fixtures in 
order to obtain a price quotation. One „„ ou

for Aroro'or Bradte/ffatures  ̂He 

. . .. noted that Acorn’s quotation to Brown
was subject to credit approval and in any 
case was substantially higher than any oth­
er quotation Croson had received. Finally, 
Bonn noted that Continental’s bid had been 
submitted some 21 days after the prime 
bids were due. In a second letter, Croson 
laid out the additional costs that using Con­
tinental to supply the fixtures would entail,

On October 13, 1983, the sealed bids and asked that it be allowed to raise the 
were opened. Croson turned out to be the overall contract price accordingly. The city 
only bidder, with a bid of $126,530. Brown denied both Croson’s request for a waiver 
and Bonn met personally at the bid open- and its suggestion that the contract price 
ing, and Brown informed Bonn that his be raised. The city informed Croson that it 
difficulty in obtaining credit approval had had decided to rebid the project On De­
hindered his submission of a bid. cember 9, 1983, counsel for Croson wrote

App. 24. Councilperson Marsh, a propo- that the ordinance would thus lead to a
nent of the ordinance, made the following windfall for the few minority firms in Rich­
statement mond. Ibid. Councilperson Gillespie indi-

"There is some information, however, cated his concern that many local labor
that I want to make sure that we put in jobs, held by both blacks and whites, would
the record. I have been practicing law in be lost because the ordinance put no geo-
this community since 1961, and I am graphic limit on the MBEs eligible for the
familiar with the practices in the con- 30% set-aside. Id., at 44. Some of the
struction industry in this area, in the representatives of the local contractors or-
State, and around the nation. And I can ganizations indicated that they did not dis-
say without equivocation, that the gener- criminate on the basis of race and were in
al conduct of the construction industry in fact actively seeking out minority mem-
this area, and the State, and around the bers. Id., at 38 (statement of Mr. Shuman)
nation, is one in which race discrimina- ("The company I work for belonged to all
tion and exclusion on the basis of race is these [contractors’] organizations. Nobody 
widespread.” Id., at 41 (statement of that I know of, black, Puerto Rican or any
Councilperson Marsh). minority, has ever been turned down.
There was no direct evidence of race They’re actually sought after to join, to 

discrimination on the part of the city fa become part of us’’); see also id., at 20 
letting contracts or any evidence that the (statement of Mr. Watts). Councilperson 
city’s prime contractors had discriminated Gillespie expressed his concern about the 
agfanst, minority-owned subcontractors, legality of the Plan, and asked that a vote 
See Id., at 42 (statement of Councilperson be delayed pending consultation with out- 
Kemp) (“[The public witnesses] indicated side counsel. His suggestion was rejected, 
that the minority contractors were just not and the ordinance was enacted by a vote of 
available. There wasn’t a one that gave six to two, with councilmember Gillespie 
any indication that a minority contractor abstaining. Id., at 49.
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98 S.Ct 2783, 57 L.Ed.2d 750 (1978). See 11181 minorities constitute 50% of the popu- 
Croson I, 779 F.2d, at 188. Relying on the 18tion of Richmond.” Ibid.
great deference which this Court accorded

ing:

the city asking for a review of the waiver dered the city council’s conclusion that low 
denial. The city’s attorney responded, that minority participation in city contracts was 
the .city had elected to rebid the project, due to past discrimination "reasonable." 
and that there is no appeal of such a deci- Croton I, 779 F.2d, at 190, and n. 12. The 
sion. Shortly thereafter Croson brought panel opinion then turned to the second 
this action under 42 U.S.C. § 1983 in the part of its "synthesized Fullilove" test, 
Federal District Court for the Eastern Dis- examining whether the racial quota was 
trirt of Virginia, arguing that the Rich­
mond ordinance was unconstitutional on its 
face and as applied in,this case.

The District Court upheld the Plan in all 
respects. See Supplemental App. to Juris.
Statement 112-232 (SuppApp.). In its 
original, opinion, a divided panel of the
Fourth-Circuit Court of Appeals affirmed.
Croton I, 779 F.2d 181 (1985). Both courts 
applied a test derived from “the common 
concerns articulated by the various Su­
preme Court opinions? in Fullilovt v.
Klutznick, 448 US. 448, 100 S.Ct 2758,
65 L.Ed.2d 902 (1980), and University of

“narrowly tailored to the legislative goals 
of the Plan.” Id., at 190. - First the court 
upheld the 30% setaside figure, by compar­
ing it not to the number of MBEs in Rich­
mond, but rather to the percentage of mi­
nority persons in the city's population. Id., 
at 191. The panel held that to remedy the 
effects of past discrimination, “a set-aside 
program for a period of five years obvious­
ly must require more than a 0.67% setaside 
to encourage minorities to enter the con­
tracting industry and to allow existing mi­
nority contractors to grow.” Ibid. Thus, 
in the court’s view the 30% figure was

great deference which this Court accorded Croson sought certiorari from this Court. 
Congress’ findings of past discrimination in We granted the writ, vacated the opinion of 
Fullilove, the panel majority indicated its the Court of Appeals, and remanded the 
view that the same standard should be case for further consideration in light of 
applied to the Richmond City Council, stat- our intervening decision in Wygant v. Jack­

ton Board of Education, 476 U.S. 267, 106 
“Unlike the review we make of a lower S.Ct, 1842, 90 L.Ed.2d 260 (1986). See 478 
court decision, our task is nqt to deter- U.S. 1016, 106 S.Ct. 3327, 92 L.Ed.2d 733 i
mine if there was sufficient evidence to (1986).
sustain the council majority’s position in On remand, a divided panel of the Court 
any traditional sense of weighing the evi- of Appeals struck down the Richmond set- 
dence. Rather, it is to determine wheth- aside program as violating both prongs of
er ‘the legislative history ... demon- strict scrutiny under the Equal Protection ’
strates that [the council] reasonably con- clause of the Fourteenth Amendment 
eluded that ... private and governmental Croton Co. v. Richmond, 822 F.2d i
discrimination had contributed to the 1355 (CA4 1987) (Croton II). The majority i
negligible percentage of public contracts found that the “core” of this Court’s hold- |
awarded minority contractors.’ ” Id., at mg in Wygant was that, “[t]o show that a S
190 (quoting Fullilove, jupra, 448 U.S. plan is justified by a compelling govern- 

m .. , mental interest a municipality that wishes gfl 
to employ a racial preference cannot rest ’>9 
on broad-brush assumptions of historical '..’J 

discrimination.” Id., at 1857. As the court 
read this requirement “[fjindings of tocie- 
tai discrimination will not suffice; the find­
ings must concern ‘prior discrimination by

mental interest, so is every other plan that economy a quick boost in a recessionary

or local grantees by September 30, 1977. 
The Act also contained the following re­
quirement: “Except to the extent the Sec­
retary determines otherwise, no grant shall 
be made under this Act ... unless the 
applicant gives satisfactory assurance to 
the Secretary that at least 10 per centum 
of the amount of each grant shall be ex­
pended for minority business enterprises.” 
Fullilove, 448 U.S., at 454, 100 S.Ct, at 
2762 (quoting 91 Stat 116, 42 U.S.C. 
§ 6705(f)(2)). MBEs were defined as busi­
nesses effectively controlled by “citizens of 
the United States who are Negroes, Span- 
ish-speaking, Orientals, Indians, Eskimos, 
and Aleuts." Ibid.

The principal opinion in Fullilove, writ­
ten by Chief Justice Burger, did not employ 
"strict scrutiny” or any other traditional 

II standard of equal protection review. The
The parties and their supporting amici Chief Justice noted at the outset that al-

I fight an initial battle over the scope of the though racial classifications call for close
t city’s power to adopt legislation designed examination, the Court was at the same
t to address the effects of past discrimina- time, “bound [it?] task with

tion. Relying on our decision in Wygant, appropriate deference to the Congress, a
i appellee argues that the city must limit any co-equal branch charged by the Constitu-
, race-based remedial efforts to eradicating tion with the power to ‘provide for the ...

the effects of its own prior discrimination, general Welfare of the United States', and
. This is essentially the position taken by the ‘to enforce by appropriate legislation,’ the

' Court of Appeals below. Appellant argues equal protection guarantees of the Four-

centage of prime contracts awarded to mi- 95-28, 91 Stat. 116, 42 U.S.C. § 6701 et teg. 
nority firms had little or no probative value (the Act) against a challenge based on the 
in establishing prior discrimination in the equal protection component of the Due Pro- 
relevant market, and actually suggested cess Clause. The Act authorized a four 
“more of a political than a remedial basis billion dollar appropriation for federal 
for the racial preference.” 822 F.2d, at grants to state and local governments for
1359. The court concluded that, “[i]f this use in public works projects. The primary
plan is supported by a compelling govern- purpose of the Act was to give the national 

.• 1 ii i ______ _ . k«Aai' m n ra/iaoainnarv
luvuvaa mvtivov, sv w — r------- ------------ ------ ,

has been enacted in the past or that will be period; funds had to be committed to state 

enacted in the future.” Id., at 1360.
The Court of Appeals went on to hold

that even if the city had demonstrated a
compelling interest in the use of a race­
based quota, the 30% set-aside was not
narrowly tailored to accomplish a rerpedial
purpose. The court found that the 30%
figure was “chosen arbitrarily” and was
not tied to the number of minority subcon­
tractors in Richmond or to any other rele­
vant number. Ibid. The dissenting judge
argued that the majority had "miscon-
strue[d] and misapplie[d]” our decision in
Wygant. 822 F.2d, at 1362. We noted
probable jurisdiction of the city’s appeal,
see 484 U.S.----- , 108 S.Ct 1010, 98 L.Ed.
2d 976 (1988), and we now affirm the judg­
ment

at 503, 100 S.Ct at 2787 (Powell, J., 
concurring)). . ' ’

The majority found that national findings 
of discrimination in the construction indus­
try, when, considered in conjunction with 
the statistical study concerning the award­
ing of prime contracts in Richmond, ren-

nal)).
In this case, the debate at the city council 

meeting “revealed no record of prior dis­
crimination by the city in awarding public 
contracts....” Croson II, supra, at 1358.

CITY OF RICHMOND v. J.A. CROSON CO.
Clle u 109 S.Ct. 70S (1989)

the government unit involved.’ ” Id., at that our decision in Fullilove is controlling 
1358 (quoting Wygant, supra, 476 U.S., at and that as a result the city of Richmond 
274 106 S.Ct., at 1846) (emphasis in origi- enjoys sweeping legislative power to define 

and attack the effects of prior discrimina­
tion in its local construction industry. We 
find that neither of these two rather stark 
alternatives can withstand analysis, 

couoracm.... -___ In Fullilove, we upheld the minority set-
Moreover, the statistics comparing the mi- aside contained in § 103(f)(2) of the Public 
nority population of Richmond to the per- Works Employment Act of 1977, Pub.L.
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St- ... r------------~6- uic ruusenui Amenament). rhe
f /nln°rity C°ntraC- Amendments themselves worked

race.

ginia, 100 U.S. 889, 345, 25 L.Ed. 676
' ^98-2794 j’b8t- p n’ S-Ct; 8t (1880)’ the “They were im
,, 2793-2794. JusUce Powell made rt clear tended to be. what thev

findings of discrimination and the breadth ?e effects of society-wide discrimination

remedying the effecte of racial discrimina-

govemment has a compelling interest in ‘ ^"ta‘lon of ‘ benlP1 or ““Pensatory pur­

remedying the effecte of racial discrimina- „ m
tion in its own public works program, but a 1 1116 States to
eitv trnvommont n • r- 4. . Clfie *ull power of ConcTess undfi

..prophylacttc rules to deal wtth those situa- and Cty. of San Francisco 813 I

tended to be, what they really are, limita­
tions of the powers of the States and en­
largements of the power of Congress.” 

_ That Congress may identify and redress

CITY OF RICHMOND v. J.A. CROSON CO. 
Cll« u 1O» S.CL 706 (1989)

zenbach, 383 U.S. 301, 326, 86 S.Ct 803,

tation of congressional power under S 2 of 
4.1_ > a •

The Civil War 
---------------------- 1 a dramat­

ic change in the balance between congres­
sional and state power over matters of

Speaking of the Thirteenth and 
Fourteenth Amendments in Ex parte Pir-

^an Francisco, 813 F.2d, at 
- - ’ - ~ JWV >..,C

the federal government with regard to the 
findings it must make to justify race-con­
scious remedial action”); see also Days, 
Fullilove, 96 Yale LJ. 453, 474 (1987) (here­
inafter Days) ("Fullilove clearly focused 
on the constitutionality of a congressional­
ly mandated set-aside program”) (emphasis

unlike any State or political subdivision, 
* has a specific constitutional mandate te 
; enforce the dictates of the Fourteenth 
i Amendment The power to “enforce” may 
| ft 4.'—--- _1__ •91.. *

( situations which Congress determines

‘ *" 448 U.S., at 472, 100
ae principal opinion asked 

lirst, were the objectives of 
, . within the power of Con-

gre^ >nd, was the limited use of
racial a». ethnic criteria a permissible 
means for Congress to carry out its objec­
tives within the constraints of the Due Pro­
cess Clause? Id., at 473,100 S.Ct, at 27-72. 

On the issue of congressional power, the 
Chief Justice found that Congress’ com­
merce power was sufficiently broad to al­
low it to reach the practices of prime con­
tractors on federally funded local construc­
tion projects. Id., at 475-476, 100 S.Ct, at 
2773-2774. Congress could mandate state 
and local government compliance with the 
set-aside program under its } 5 power to 
enforce the Fourteenth Amendment Id., 
at 476 100 S.Ct, at 2773 (citing Katzenbach 
v. Morgan, 884 U.S. 641, 651,86 S.Ct 1717, 
1728, . 16 L.Ed.2d 828 (1966)).

The Chief Justice next turned to the con­
straints‘on Congress’ power to employ 
race-conscious remedial relief. His opinion 
stressed two factors in upholding the MBE 
setaside. First was the unique remedial 
powers of Congress under § 5 of the Four­
teenth Amendment

"Here we deal ... not with the limited 
remedial powers of a federal court, for 

(example, but with the broad remedial 
powers of Congress. It is fundamental 
that in no organ of government, state 
or federal, does there repose a more 
comprehensive remedial power than in 
the Congress, expressly charged by the 
Constitution with competence and au­
thority to enforce equal protection guar­
antees.” 448 U.S., at 483, 100 S.Ct, at 
2777 (plurality opinion) (emphasis added). 

Because of these unique powers, the 
Chief Justice concluded that "Congress not 
only may induce voluntary action to assure 
compliance with existing federal statutory 
or constitutional antidiscrimination provi­
sions, but also, where Congress has author­
ity to declare certain conduct unlawful, it 
may, as here, authorize and induce state

action to avoid such conduct” Id., at 483— 1
484, 100 S.Ct, at 2777 (emphasis added), 1

In reviewing the legislative history be-’ J 
hind the Act, the principal opinion focused 3 
on the evidence before Congress that a 1 
nationwide history of past discrimination, | 
had reduced minority participation in feder- a 
al construction grants. Id., at 458-467,100, | 
S.Ct, at 2764-2769. The Chief Justice also j 
noted that Congress drew on its experience, j 
under § 8(a) of the Small Business Act of, J 
1953, which had extended aid to minority, 1 
businesses. Id., at 463-467, 100 S.Ct, at, i 
2767-2769. The Chief Justice concluded 1 
that “Congress had abundant historical ba- T 
sis from which it could conclude that tradi- | 
tional procurement practices, when applied I 
to minority businesses, could perpetuate | 
the effecte of prior discrimination." Id., at' J 
478, 100 S.Ct, at 2775. 1

The second factor emphasized by the- B 
principal opinion in Fullilove was the flexi- 4 
ble nature of the 10% set-aside. Two '‘con-, 3 
gressional assumptions” underlay the MBE, J 
program: first, that the effecte of past, a 
discrimination had impaired the competitive a 
position of minority businesses, and second,, 1 
that "adjustment for the effecte of past* J 
discrimination” would assure that at least, j 
10% of the funds from the federal grant. | 

program would flow to minority business- .4 
es. The Chief Justice noted that both of 
these "assumptions" could be "rebutted”, | 
by a grantee seeking a waiver of the 10%, 3 
requirement Id., at 487-488, 100 S.Ct, >t 3 
2779-2780. Thus a waiver could be sought^ S 
where minority businesses were not avaih, 1 
able to fill the 10% requirement or, more, '1 
importantly, where an MBE attempted “to • 3 
exploit the remedial aspects of the program -3 
by charging an unreasonable price, is, a 3 
price not attributable to the present effectSj 4 
of prior discrimination.” Id., at 488, IftO, a 
S.Ct, at 2780. The Chief Justice indicated, >3 
that without this fine tuning to remedial, « 
purpose, the statute would not have a 
“pass[ed] muster.” Id., at 487, 100 S.Ct, 3 
at 2779.

In his concurring opinion, Justice Powell' 3 
relied on the legislative history adduced by 1

( that other governmental entities might 
have to show more than Congress before 

f undertaking race-conscious measures:
“The degree of specificity required in the

----o— —• —•anu uic oreauui . ~ '* ----- —- 
? of discretion in the choice of remedies may do®s "°? mean. 0 fortiori, the States
«. vary with the nature and authority of the j . “eir subdivisions are free to

governmental body.” Id., at 515-516, n “ecide that auch remedies are appropriate, 
a .. — - - ----- ’ • Section 1 of the Fourteenth Amendment is

an explicit constraint on state power, and 
the States must mdertake any remedial 

■-------...... w.uw fr.ww.Vll.
To hold otherwise would be to cede control 
over the content of the Equal Protection 
Clause to the 50 8tat« legislatures and their 
myriad political subdivisions. The mere

courts enforce those limitations. See Asso- 
' ' .v. City

ly viewed, § 5 is a positive grant of legisla­
tive power authorizing Congress to exer­
cise its discretion in determining whether 
and what legislation is needed to secure the 
guarantees of the Fourteenth Amend­
ment’). See also South Carolina v. Kat-

city government does not." Brief for Ap­
pellant 82 (footnote omitted)

tnbuted to the negligible percentage of the Fifteenth Amendment).

■ tors.” Id., at 503, 100 S.CL, at 2787. Jus­
tice Powell also found that the means cho­
sen by Congress, particularly in light of the 

( flexible waiver provisions, were “reason- 
k ably necessary” to address the problem 
'■ identified. Id., at <614-515, 100 S.Ct,

14, 100 S.Ct, at 2794, n. 14.

K Appellant and its supporting amici rely 
t heavily on Fullilove for the proposition 
I ' .. ... _ . ..............

F make specific findings of discrimination to 
B engage in race-conscious relief. Thus, "~ 
t- peliant argues “[i]t would be a pervt.’___

of federalism to hold that the federal

pose for the use of a racial classification 

exer- 
-— the full power of Congress under § 5 
of the Fourteenth Amendment and insulate 
any racial classification from judicial scruti-

result would be contrary to the intentions 
to of the Framers of the Fourteenth Amend­

ment, who desired to place clear limits on 
the States’ use of race as a criterion for
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original panel opinion, the Court of 

held that under Virginia law the city
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of the laws” (emphasis added). As this 
Court has noted in the past, the "rights 
created by the first section of the Four­
teenth Amendment are, by its terms, guar­
anteed to the individual. The rights estab­
lished are personal rights." Shelley v. 
Kraemer, 334 U.S. 1, 22, 68 S.Ct. 836, 846, 
92 LEd. 1161 (1948). The Richmond Plan 
denies certain citizens the opportunity to 
compete for a fixed percentage of public 
contracts based solely upon their race. To 
whatever racial group these citizens be­
long, their “personal rights” to be treated 
with equal dignity and respect are implicat­
ed by a rigid rule erecting pace as the sole 
criterion in an aspect of public decisionmak-

2. In lt» 

Appeal! __________
had the legal authority to enact the set-aside 

program. Crason 1, 779 FOd 181, 184-186 (CA4

A
[2] The Equal Protection Clause of the 

board’s* power to adopt a race-based layoff Fourteenth* Amendment provides that 
program affecting its own work force that “[N]o State shall .... deny to any person 
the Wygant plurality indicated that the within its jurisdiction the equal protection 

1985). That determination was not disturbed 

by the court’s subsequent holding that the Plan 

violated the Equal Protection Clause.

Absent searching judicial inquiry into the 
justification for such race-based measures, 
there is simply no way of determining what 
classifications are “benign" or "remedial” 
and what classifications are in fact motivat­
ed by illegitimate notions of racial inferiori­
ty or simple racial politics. Indeed, the 
purpose of strict scrutiny is to “smoke out” 
illegitimate uses of race by assuring that 
the legislative body is pursuing a goal im­
portant enough to warrant use of a highly 
suspect tool.. The test also ensures that 
the means chosen “fit” this compelling goal 
so closely that there is little or no possibili­
ty that the motive for the classification was 
illegitimate racial prejudice or stereotype.

[3] Classifications based on race carry a 
danger of stigmatic harm. Unless they are 
strictly reserved for remedial settings, they 
may in fact promote notions of racial inferi­
ority and lead to a politics of racial hostili­
ty. See University of California Regents 
v. Bakke, 438 U.S., at 298, 98 S.Ct, at 2752 
(opinion of Powell, J.) (“[PJreferential pro­
grams may only reinforce common stereo­
types holding that certain groups are un­
able to achieve success without special pro­
tection based on a factor having no relation 
to individual worth”). thus reaffirm 
the view expressed by the plurality in Wy- 
gant that the standard of review under the 
Equal Protection Clause is not dependent 
on the race of those burdened or benefited 

iosaci-»s

CITY OF RICHMOND v. J.A. CROSON CO.
C1U u 109 S.CI. 706 (1989)

by a particular classification. Wygant, 476 
U.S., at 279-280, 106 S.Ct, at 1849-1850; 
id., at 285-286, 106 S.Ct, at 1852-1853 
(O’CONNOR, J., concurring). See also 
San Antonio Independent School Diet. v. 
Rodriguez, 411 U.S. 1, 105, 93 S.Ct 1278, 
1333, 36 L.Ed.2d 16 (1973) (MARSHALL, 
J., dissenting) ("The highly suspect nature 
of classifications based on race, nationality, 
or alienage is well established”) (footnotes 
omitted).

Our continued adherence to the standard 
of review employed in Wygant, does not #8 
Justice MARSHALL’S dissent suggests, 
see post, at 752, indicate that we view 
“racial discrimination as largely a phenom­
enon of the past” or that “government 
bodies need no longer preoccupy them­
selves with rectifying racial injustice.’’ As 
we indicate below, see infra, at 729-730, 
States and their local subdivisions have 
many legislative weapons at their disposal 
both to punish and prevent present discrim­
ination and to remove arbitrary barriers to 
minority advancement Rather, our inter­
pretation of § 1 stems from our agreement 
with the view expressed by Justice Powell 
in Bakke, that “[tjhe guarantee of equal 
protection cannot mean one thing when ap­
plied to one individual and something else 
when applied to a person of another color.” 
Bakke, supra, 438 U.S., at 289-290, 98 
S.Ct, at 2748.

Under the standard proposed by Justice 
MARSHALL’S dissent, ”[r]ace-conscious 
classifications designed to further remedial 
goals,” post, at 743, are forthwith subject 
to a relaxed standard of review. How the 
dissent arrives at the legal conclusion that 
a racial classification is “designed to fur­
ther remedial goals,” without first engag­
ing in an examination of the factual basis 
for its enactment and the nexus between 
its scope and that factual basis we are not 
told. However, once the “remedial" con­
clusion is reached, the dissent’s standard is 
singularly deferential, and bears little re­
semblance to the close examination of leg­
islative purpose we have engaged in when 
reviewing classifications based either on

in original); Bohrer, Bakke, Weber, and Equal Protection Clause required “some 
Fullilove: Benign Discrimination and Con- showing of prior discrimination by the gov- 
gressional Power to Enforce the Four- emmental unit involved.” Wygant, 476 
teenth Amendment, 56 Ind. LJ. 473, 512- U.S., at 274, 106 S.Ct, at 1846. As a
513 (1981) ("Congress may authorize, pur- matter of state law, the city of Richmond 
suant to section 5, state action that would has legislative authority over its procure- 
be foreclosed to the states acting alone”), ment policies, and can use its spending 

We do not, as Justice MARSHALL’S dis- powers to remedy private discrimination, if 
sent suggests, see post, at 755-756, find it identifies that discrimination with the 
in 5 5 of the Fourteenth Amendment some particularity required by the Fourteenth 
form of federal preemption in matters of Amendment To this extent on the ques- 
race. We simply note what should be ap- tion of thejuty’s competence, the Court of 
parent to all—{ 1 of the Fourteenth Appeals erred in following Wygant by rote 
Amendment stemmed from a distrust of ta a case involving a state entity which has 
state legislative enactments based on race; state-law authority to address discriminato- 
§ 5 is, as the dissent notes, " ‘a positive ry practices within local commerce under 
grant of legislative power* ’’ to Congress, its jurisdiction.
Post, at 755, quoting Katzenbach v. Mor- Thus, if the city could show that it had 
gan, 384 U.S., at 651, 86 S.Ct, at 1723 essentially become a "passive participant" 
(1966) (emphasis in dissent). Thus, our in a system of racial exclusion practiced by 
treatment of an exercise of congressional elements of the local construction industry, 
power ta Fullilove cannot be dispositive we think it clear that the city could take 
here. . In the Slaughter-House Cases, .16 affirmative steps to dismantle such a sys- 
Wall. 36, 21 L.Ed. 394 (1873), cited by the tem. It is beyond dispute that any public 
dissent, post, at 756, the Court noted that entity, state or federal, has a compelling 
the Civil War Amendments granted "addi- interest ta assuring that public dollars, 
tional powers to the Federal government," drawn from the tax contributions of all 

i and. laid “additional restraints upon those citizens, do not serve to finance the evil of 
of. the States.” 16 Wall., at 68. private prejudice. Cf. Norwood v. Harri-

It would seem equally clear, however, son, 413 U.S. 455, 465, 93 S.Ct 2804, 2810, 
that a state or local subdivision (if delegat- 37 L.Ed.2d 723 (1973) (“Racial discrimina- 
ed the authority from the State) has the tion in state-operated schools is barred by 
authority to eradicate the effects of private the Constitution and [i]t is also axiomatic 
discrimination within its own legislative that a state may not induce, encourage or 
jurisdiction? This authority must, of promote private persons to accomplish 
course, be exercised within the constraints what it is constitutionally forbidden to ac- 
of § 1 of the Fourteenth Amendment Our complish”) (citation and internal quotations 
decision in Wygant is not to the contrary, omitted).
Wygant addressed the constitutionality of 
the use of racial quotas by local school 
authorities pursuant to an agreement
reached with the local teachers’ union. It
was in the context of addressing the school
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affect the future”).can life, and that the “ultimate goal" of [ng class at the school were reserved exclu- 
sM “eliminating] entirely from governmental 8iveiy for certain minority groups. Id., 438

uu.ert
2758,

III

'V

lower courts had upheld the scheme^ased assertion that there has been past discrimi- 
... . .i a —tnzliiafiinr rtrnvirloQ nAon the theory that minority students were

cern that a political majority will more easi-

judicial scrutiny in this case. See Ely, The racial discrimination” with “the remedying

In Wygant, 476 U.S. 267, 106 S.Ct 1842, 
90 L.Ed.2d 260 (1986), four Members of the 
Court applied heightened scrutiny to a 
race-based system of employee layoffs.

purposes un
The dissent
equal protec

B
[4] think it clear that the factual 

mond Plan suffers from the same two de­
fects identified as fatal in Wygant. The 
District Court found the city council’s 
“findings sufficient to ensure that, in 
adopting the Plan, it was remedying the 

based relief. The challenged classification present effecta of past discrimination in the 
™ ™ -d —i-.—Supp.App. 163 

teachers to the percentage of minority stu- (emphasis added). Like the “role model

CITY OF RICHMOND v. J.A. CROSON CO.
CUe a* 109 S.CI. 706 (1989)

of the effects of ‘societal discrimination,' cause the role model theory had no relation 
an amorphous concept of injury that may to some basis for believing a constitutional 
be ageless in its reach into the past.” Ibid, or statutory violation had occurred, it could 
He indicated that for the governmental in- be used to "justify” race-based decision- 
terest in remedying past discrimination to making essentially limitless in scope and 

■ be triggered "judicial, legislative, or admin- duration. Id., at 276, 106 S.Ct, at 1847 
istrative findings of constitutional or statu- (plurality opinion) (“In the absence of par- 
tory violations” must be made. Ibid. Only ticularized findings, a court could uphold 
then does the Government have a compel- remedies that are ageless in their reach 
ling interest in favoring one race over an- into the past and timeless in their ability to 
other. Id., at 30^-309, 98 S.Ct, at 2757- affect the future”).

race or gender. See Weinberger v. Wiee- Constitutionality of Reverse Racial Dis- 
enfeld, 420 U.S. 636, 648, 95 S.Ct 1225, crimination, 41 U.Chi.L.Rev. 723, 739, n. 58 
1233, 43 L.Ed.2d 514 (1975) ("[T]he mere (1974) ("Of course it works both ways: a 
recitation of a benign, compensatory pur- law that favors Blacks over Whites would 
pose is not an automatic shield which pro- be suspect if it were enacted by a predomi- 
tecta against any inquiry into the actual nantly Black legislature”).

lying a statutory scheme"). in Bakke, supra, the Court confronted a 
^ratered-down version of racial quota employed by the University of
> review effectively assures California at Davis Medical School. Under

that race will always be relevant in Ameri- y,, plan, jg out of 100 seats in each enter-
can life, and that the “ultimate goal" of [ng class at the school were reserved exclu-

> “eliminat[ipg] entirely from governmental 8jveiy for certain minority groups. Id., 438
3' A decisionmaking such irrelevant factors as a u.S., at 288-289, 98 S.Ct, at 2747-2748.

vV human being’s race,” Wygant, supra, 476 Among the justifications offered in support
UJS., at 320, 106 S.Ct, at 1871 (STEVENS, of the plan were the desire to “reduc[e] the
J., dissenting) (footnote omitted), will never historic deficit of traditionally disfavored
be achieved. minorities in medical school and the medi-
■’ Even were we to accept a reading of the cal profession” and the need to “countefr]
guarantee of equal protection under which the effects of societal discrimination." Id.,
the level of scrutiny varies according to the at 306, 98 S.Ct, at 2756 (citations omitted),
ability of different groups to defend their Five Members of the Court determined that
interests in the representative process, none of these interests could justify a plan
heightened scrutiny would still be appropri- that completely eliminated nonminorities
ate in the circumstances of this case. One from consideration for a specified percent-
of the central arguments for applying a age of opportunities. Id., at 271-272, 98
less exacting standard to “benign" racial S.Ct, at 2738 (Powell, J.) (addressing con-
classifications is that such measures essen- stitutionality of Davis plan); id., at 408, 98
tially involve- a choice made by dominant S.Ct, at 2808 (STEVENS, J., Burger, CJ.,
racial groups to disadvantage themselves. Stewart, and REHNQUIST, JJ. concurring
If one aspect of the judiciary’s role under and dissenting) (addressing only legality of
the Equal Protection Clause is to protect Davis admissions plan under Title VI of the
“discrete and insular minorities” from ma- Civil Rights Act of 1964).

Justice Powell’s opinion applied height-joritarian prejudice or indifference, see Justice Powell’s opinion applied height- 
United States v. Carotene Products Co., ened scrutiny under the Equal Protection
304 U.S. 144, 153, n. 4, 58 S.Ct 778, 784, n. Clause to the racial classification at issue.
4, 82 L.Ed. 1234 (1938), some maintain that His opinion decisively rejected the first jus-
these concerns are not implicated when the tification for the racially segregated admis-
"white majority” places burdens upon it- 8jong plan. The desire to have more black
s.elf. See J. Ely, Democracy and Distrust medical students or doctors, standing
170 (1980). alone, was not merely insufficiently com-
;- In this case, blacks comprise approxi- pelling to justify a racial classification, it
mately 50% of the population of the city of was “discrimination for its own sake,” for
Richmond. Five of the nine seats on the bidden by the Constitution. Id., at 307, 98
City'Council are held by blacks. The con- S.Ct, at 2757. Nor could the second con­
cern that a political majority will more easi- cern, the history of discrimination in- socie-
ly act to the disadvantage of a minority ty at large, justify a racial quota in medical
based on unwarranted assumptions or in- school admissions. Justice Powell con-
complete facts would seem to militate for, trusted the “focused” goal of remedying
not against, the application of heightened “wrongs worked by specific instances of

j”^, writing Jtae plutality, 

again drew the distinction between socie­
tal discrimination” which is an inadequate 
basis for race-conscious classifications, and 
the type of identified discrimination that 
can support and define the scope of race-

hTthat case tied the layoff of minority construction industry.'
tcOAUlCXO W WIC pvawa<M»BV V* »- • • ■

dents enrolled in the school district The theory employed in Wygant, a generalized
lower courts had upheld the scheme^based assertion that there has been past discnmi-
on the theory that minority students were nation in an entire industry provides no

I in need of “role models” to alleviate the guidance for a legislative body to deter-
! effecta of prior discrimination in society, mine the precise scope of the injury it
) This Court reversed, with a plurality of seeks to remedy. It “has no logical
i' four Justices reiterating the view ex- stopping point.” Wygant, supra, at 275,
'■ pressed by Justice Powell in Bakke that 106 S.Ct, at 1847 (plurality opinion). “Re-
i “[sjocietal discrimination, without more, is lief’ for such an ill-defined wrong could
) too amorphous a basis for imposing a ra- extend until the percentage of public con­
i' Hally classified remedy." Wygant, supra, tracts awarded to MBEs in Richmond mir-
t at 276,106 S.Ct, at 1847 (plurality opinion), rored the percentage of minorities in the

The role model theory employed by the
j: lower courts failed for two reasons. First,

| and ‘teachers had*” no"probative value in tion that are alleged to be responsible for

the local contracting industry. Among 
these the city cites the exclusion of blacks 
from skilled construction trade unions and 
training programs. This past discrimina­
tion has prevented them “from following 
the traditional path from laborer to entre­
preneur.” Brief for Appellant 23-24. The 
city also lists a host of nonracial factors

effecta of prior discrimination in society.

four Justices reiterating the view ex- stopping point.” Wygant, supra, at 275,

"[sjocietal discrimination, without more, is lief’ for such an ill-defined wrong could

Hally classified remedy." Wygant, supra, tracts awarded to MBEs in Richmond mir-

population as a whole.
_ ___   Appellant argues that it is attempting to 

i' the statistical disparity between students remedy various forms of past discrimina- 

f- I-..' WUV4.V.W __-- ---- -- —
f demonstrating the kind of prior discrimina- the small number of minority businesses in 
f tion in hiring or promotion that would justi-
t fy race-based relief. Ibid.; see also id., at 
| 294, 106 S.Ct., at 1857 (O’CONNOR, J.,
t concurring) (“The disparity between the 
t percentage of minorities on the teaching
] staff and the percentage of minorities in
> the student body is not probative of em- 
t ployment discrimination”). Second, be-
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n. 41.

[5] The District Court also relied on the

i

which would seem to face a member of any and state contractors’ associations; and (5) 
racial group attempting to establish a new in 1977, Congress made a determination 
business enterprise, such as deficiencies in that the effects of past discrimination had 
working capital, inability to meet bonding stifled minority participation in the con- 
requirements, unfamiliarity with bidding struction industry nationally. Supp.App. 
procedures, and disability caused by an in- 168-167.
adequate track record. Id., at 25-26, and None of these “findings," singly or to­

gether, provide the city of Richmond with a 
While there is no doubt that the sorry “strong basis in evidence for its conclusion 

history of both private and public discrimi- that remedial action was necessary.” Wy- 
nation in this country has contributed to a 476 U.S., at 277, 106 S.Ct, at 1848

(plurality opinion). There is nothing ap­
proaching a prima facie case of a constitu­
tional or statutory violation by anyone in 
the Richmond construction industry. Id., 
at 274-275, 106 S.Ct, at 1846-1847; see 
also id., at 293, 106 S.Ct, at 1856 (O’CON­
NOR, J., concurring).

The District Court accorded great weight 
to the fact that the city council designated 
the Plan as “remedial.” But the mere reci­
tation of a “benign” or legitimate purpose

CITY OF RICHMOND v. J.A. CROSON CO.
CUe a« 109 S.Ct. 706 (1989)

finding process of legislative bodies is gen- members of a particular class have been 
erally entitled to a presumption of regulari- unlawfully excluded”), 
ty and deferential review by the judiciary.
See Williamson v. Lee Optical of Okla-

nent of the Plan that there was racial dis­
crimination in the construction industry “in 

elusion that there was an adequate basis this area, and the State, and around the
for the 80% quota: (1) the ordinance de- nation.” App. 41 (statement of Councilper-
dares itself to be remedial; (2) several son Marsh). It also noted that the city
proponents of the measure stated their manager had related his view that racial
views that there had been past discrimina- discrimination still plagued the construc­
tion in the construction industry; (3) minors tion industry in his home city of Pittsburg,
ity businesses received .67% of prime con- Id., at 42 (statement of Mr. Deese). These
tracts from the city while minorities consti- statements are of little probative value in
tuted 50% of the city’s population; (4) there establishing identified discrimination in the
were very few minority contractors in local Richmond construction industry. The fact­

or no weight See Weinberger v. Wiesen- 
feld, 420 U.S., at 648, n. 16, 95 S.Ct, at 
1283, n. 16 (“This Court need not in equal 
protection cases accept at face value asser­
tions of legislative purposes, when an ex­
amination of the legislative scheme and its 
history demonstrates that the asserted pur­
pose could not have been a goal of the 
legislation”). Racial classifications are sus­
pect, and that means that simple legislative 
assurances of good intention cannot suf­
fice.

♦

[6] Reliance on the disparity between 
the number of prime contracts awarded to 
minority firms and the minority population 
of the city of Richmond is similarly mis­
placed. There is no doubt that ”[w]here 
gross statistical disparities can be shown, 
they alone in a proper case may constitute 
prima facie proof of a pattern or practice of 
discrimination” under Title VII. Hazel­
wood School Dist. v. United States, 438 
U.S. 299, 307-308, 97 S.Ct 2736, 2741, 53 
L.Ed.2d 768 (1977). But it is equally clear 
that “(wjhen special qualifications are re­
quired to fill particular jobs, comparisons 
to the general population (rather than to 
the smaller group of individuals who pos-

lack of opportunities for black entrepre­
neurs, this observation, standing alone,
cannot justify a rigid racial quota in the
awarding of public contracts in Richmond,
Virginia; '- Like the claim that discrimina­
tion in primary and secondary schooling
justifies a rigid racial preference in medical 
school admissions, an amorphous claim that 
there has been past discrimination in a
particular industry cannot justify the use
of an unyielding racial quota.

^wer speculauon how many mmori, for a raciaJ classificationi entiUed to little 
ty firms there would be in Richmond ab- - - - — -
sent past societal discrimination, just as it
was sheer speculation how many minority
medical students would have been admitted
to the medical school at Davis absent past 
discrimination in educational opportunities.
Defining these sorts of injuries as "identi­
fied 'discrimination” would give local
governments license to create a patch work
of racial preferences based on statistical
generalizations about any particular field
of endeavor.

These defects are readily apparent in this
case. The 30% quota cannot in any real­
istic sense be tied to any injury suffered by highly conclusionary statement of a propo- 
anyone. 1 The District Court relied upon
five predicate “facts” in reaching its con-

17] In the employment context, we have
homo, Inc., 348 U.S. 483, 488-489, 75 S.Ct recognized that for certain entry level posi- 
461, 464-465, 99 L.Ed. 563 (1955). But lions or positions requiring minimal train- 
when a legislative body chooses to employ ing, statistical comparisons of the racial 
a suspect classification, it cannot rest upon composition of an employer's workforce to 
a generalized assertion as to the classifies- the racial composition of the relevant popu- 
tion’s relevance to its goals. See lation may be probative of a pattern of 
McLaughlin v. fkorida, 379 U.S. 184, 190- discrimination. See Teamsters v. United 
192, 85 S.Ct 283, 287-289, 13 L.Ed.2d 222 States, 431 U.S. 324, 337-338, 97 S.Ct 
(1964). A governmental actor cannot ren- 1848,1855-1856, 52 L.Ed.2d 396 (1977) (sta- 
der race a legitimate proxy for a particular tistical comparison between minority truck 
condition merely by declaring that the con- drivers and relevant population probative 
dition exists. See id., at 193, 85 S.Ct, at of discriminatory exclusion). But where 
289; Wygant, 476 U.S., at 277,106 S.Ct, at special qualifications are necessary, the rel- 
1848. The history of racial classifications evant statistical pool for purposes of dem­
in this country suggests that blind judicial onstrating discriminatory exclusion must 
deference to legislative or executive pro- be the number of minorities qualified to 
nouncements of necessity has no place in undertake the particular task. See Hazel- 
equal protection analysis. See Korematsu wood, supra, 433 U.S., at 308, 97 S.Ct, at 
v. United States, 323 U.S. 214, 235-240, 65 2741; Johnson v. Transportation Agency,
S.Ct 193, 202-205, 89 L.Ed. 194 (1944) 480 U.S. 616, 651-652,107 S.Ct 1442, 1462,
(Murphy, J., dissenting). 91 L.Ed.2d 615 (1987) (O’CONNOR, J., con­

curring).
In this case, the city does not even know I’j 

how many MBEs in the relevant market . 
are qualified to undertake prime or subcon-1 

tracting work in public construction y 
projects. Compare Ohio Contractors j
Assn. v. Keip, 713 F.2d, at 171 (relying on 
percentage of minority businesses in the 
State compared to percentage of state pur­
chasing contracts awarded to minority 
firms in upholding set-aside). Nor does the 
city know what percentage of total city 
construction dollars minority firms now re­
ceive as subcontractors on prime contracts 
let by the city.

____  _ To a large extent, the set-aside of sub­
seas the necessary qualifications) may have contracting dollars seems to rest on the
little probative value.” Id., at 308, n. 13, unsupported assumption that white prime
97 S.Ct, at 2742, n. 18. See also Mayor v. contractors simply will not hire minority
Educational Equality League, 415 U.S. firms. See Associated General Contrac-
605, 620, 94 S.Ct 1323, 1333, 39 L.Ed.2d tors of Cal v. City and Cty. of San Fran-
630 (1974) ("[TJhis is not a case in which it cisco, 813 F.2d, at 933 (“There is no finding
can be assumed that all citizens are fungi- —and we decline to assume—that male
ble for purposes of determining whether Caucasian contractors will award contracts
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For low minority membership in these / 
ia/vsiofinna tn kn mlavnnt thn ritv urnnld

sionsmaytake

a

iAPullilovex 
le discrimiria-

ache,\an "onerous documentary obliga- 
tio[n]. *\ Post, at 750. We cannot agree.

Miv- f

In this regard, we are in accord with Jus­
tice STEVENS’ observation in Fullilove, 
that "[bjecause racial characteristics so sel­
dom provide a relevant basis for disparate 
treatment, and because classifications 
based on race are potentially so harmful to 
the entire body politic, it is especially im­
portant that the reasons for any such clas­
sification be clearly identified and unques­
tionably legitimate.” Fullilove, supra, at 
533-535, 100 S.Ct, at 2803-04 (STEVENS, 
J., dissenting) (footnotes omitted). The 
"evidence” relied upon by the dissent, the 
history of school desegregation in Rich­
mond and numerous congressional reports, 
does little to define the scope of any injury 
to minority contractors in Richmond or the 
necessary remedy. The factors relied upon 
by the dissent could justify a preference of 
any size or duration.

v. Playtime Theatres, Inc., 475 U.S. 41, 
51-52, 106 S.Ct 925, 931, 89 L.Ed.2d 29 
(1986). We have never approved the ex-

Gbngress has made rtltiotflU ' ^PO^tion of discrimination in one jurisdic- 
tliwe has"Teen~~sbcretal dis-' ±,^1“

I crimination in a host of fields. If all a
I state or local government need do is find a

congressionarrepqrt^n'the subject to enact

specificity before they may use racecon- 
scidiisreliefr Cfcni
findings that 1----- ----------------------------

Richmond isextremely limited. By its in-
.... _________________ ________ _ _____ elusion ofTwaiVeyphocedure^n the nation-

more than proportionally represented in the al program addressed in Fullilove, Con­

ing that past discrimination would cause 

nance in either their employment or subcon­

tracting practices. The complete silence of the 

record concerning enforcement of the city's 

own anti-discrimination ordinance flies in the 

face of the dissent's vision of a “tight-knit indus­

try* which has prevented blacks from obtaining 

the experience necessary to participate in con­

struction contracting. See post, at 746-747.

Milliken v. Bradley, 418 U.S. 717, 746, 94 
S.Ct 3112, 3128, 41 L.Ed.2d 1069 (1974) 
(“Disparate treatment of white and Negro 
students occurred within the Detroit school 
system, and not elsewhere, and on this 
record the remedy must be limited to that 
system").

In sum, none of the evidence presented 
by the city points to any identified discrimi­
nation in the Richmond construction indus­
try. We, therefore, hold that the city has 
failed todemonstrate a compelling'tnterest 

’ iff apportioning publtrcontracting-opportu- 
nitieson-the-basisofracer-ToacceptRich- 
mondTcIatlir Uiat past-societal discrimina­
tion alone can serve as the basis for rigid 
racial preferences would be to open the 
door to competing claims for “remedial re­
lief" for every disadvantaged group. The 
dream of a Nation of equal citizens in a 
society where race is irrelevant to personal 
opportunity and achievement would be lost 
in a mosaic of shifting preferences based 
on-inherently unmeasurable claims of past 
wrongs.\“Courts would be asked to evalu­
ate the extent of the prejudice and conse­
quent harm suffered by various minority 
groups. Those whose societal injury is 
thought to exceed some arbitrary level of 
tolerability then would be entitled to pref­
erential classifications...." Bakke, 438 
U.S., at 296-297, 98 S.Ct, at 2751 (Powell, 
J.). We think such a result would be con­
trary to both the letter and spirit of a 
constitutional provision whose central com­
mand is equality.

The foregoing analysis applies only to 
the inclusion of blacks within the Richmond 
setaside program. There is absolutely no

tions).
Moreover, as noted above, Congress was 

(1986) (mere existence of single race clubs exercising its powers under § 5 of the 
"fa absence of evidence of exclusion by race Fourteenth Amendment in making a find- 
cannot create a duty to integrate).

3. Since 1975 the city of Richmond has had an 

ordinance on the books prohibiting both dis- 
' crimination in the award of public contracts 

and employment discrimination by public con-

, , tractors. See Reply Brief for Appellant 18. n. 42 

(citing Richmond, Va., City Code, § 17J tt seq.

(1985)). The city points to no evidence that its

' prime contractors have been violating the ordi-

area to market area. See Fullilove, 448 
_____________ _ _____ ______ ____ U.S., at 487, 100 S.Ct, at 2779 (noting that 
black membership in these trade orgafazai______presumption that minority firms are
tions is low, standing alone, cannot estab- disadvantaged by past discrimination may 
lish a prima facie case of discrimination. rebutted by grantees in individual situa- 
Cf. Bazemore v. Friday, 478 U.S. 385, 407- ‘ '

’408, 106 S.Ct 8000, 3013, 92 L.Ed.2d 315

only to other male Caucasians”).’ Indeed, 1
there is evidence in this record that overall associations to.be relevant, the city would 
'minority participation in city contracts in have to link it to the number of local MBEs 
Richmond is seven to eight percent, and eligible for membership. If the statistical 
that minority contractor participation in disparity between eligible MBEs and MBE 
■Community Block Development Grant con- membership were great enough, an infer- 
struction projects is 17% to 22%. App. 16 ence of discriminatory exclusion could 
'(statement of Mr. Deese, City Manager), arise. In such a case, the city would have 
Without any information on minority par- a compelling interest in preventing its tax 
ticipation in subcontracting, it is quite sim- dollars from assisting these organizations 

"ply impossible to evaluate overall minority in maintaining a racially segregated con- 
representation in the city's construction ex- struction market See Norwood, 413 U.S., 
penditures.

The city and the District Court also re­
lied bn evidence that MBE membership in 
local contractors’ associations was extreme­
ly low. Again, standing alone this evidence
is not probative of any discrimination in the
local construction industry. There are nu­
merous explanations for this dearth of mi­
nority participation, including past societal
discrimination in education and economic

at 465, 93 S.Ct, at 2804; Ohio Contrac­
tors, 713 F.2d, at 171 (upholding minority 
set-aside based in part on earlier District 
Court finding that "the state had become ‘a 
joint participant’ with private industry and 
certain craft unions in a pattern of racially 
discriminatory conduct which excluded 
black laborers from work on public con­
struction contracts”).

_____________ ________ ____________ Finally, the city and the District Court 
opportunftTes'' as wefr as" boUi'black and reKed on Congress’ finding in connection 
white career and entrepreneurial choices,__with the set-aside approved i* a-"-'

Blacks may be disproportionately attracted ~

CITY OF RICHMOND v. J.A. CROSON CO.
: CIU 109 8.0. 706 (1989)

>4ederal funds to be distributed in a manner Moreover, Justice MARSHALL’S sugges- 

which reinforced prior patterns of discrimi- tion that findings of discrimination may be 
nation. While the States and their subdivi- “shared” from jurisdiction to jurisdiction in 

, . !• • . ■ 6 .9 4-1— — — — —— — -X M f A X—MUX *X
Bions may take remeclL.,
possess evidence thft their own'spending ing zoning and property values is unprece- 

----------------- pattern of pri- dented. See post, at 749, quoting Renton

a set-aside program, the constraints of the 
EquaLProtecGoh Clause'will, in effect, 
have been^ Tendered a nullity^ See Days 
480-481 ("[I]t is essential that state and 
local agencies also establish the presence 
of discrimination in their own bailiwicks, 
based either upon their own fact-finding 
processes or upon determinations made by 
other competent institutions”).

Justice MARSHALL apparently views 
the requirement that Richmond idehtify the 
discrimination it seeks to remedy in its own 
jurisdiction as a mere administrative head-

wholesale trade,- manufacturing, and fi­
nance industries”). The mere fact that

-- - - - * ■ | that there had been nationwide d^crimma-7
to indusWes'other*'than TOns"tru'ctibm "see *>» “ construction industry.
'The State of Small Business: A Report of batiye_yalue of these findfaga-fofufamon- 
the President Transmitted to the Congress strbti^dexjgtem^fit^arimi  ̂
2Q1 (1986) ("Relative to the distribution of ^chfflgndjsjxtremely hmited. By its m- 
811 businesses, black-owned businesses are • waiveTprocgaSb fa the nation-
more than proportionally represented in the al program addressed in Fullilove, Con- 
transportation industry, but considerably ^ess explicitly recognized that the scope 
less than proportionally represented in the °f the problem would vary from market

jial aotif11 when they the same manner as information concern- 
inv zoning and nronertv values is unorece-

practices are exacerbat
•0r~discnmmationr they must identify that 
discrimmation, public or private, with some



729109 SUPREME COURT REPORTER728

evidence of past discrimination against factors, including the efficacy of alterna-
Spanish-speaking, Oriental, Indian, Eskimo, live remedies"). Many of the barriers to

er minority participation. The principal closed business system by taking appropri­
ate measures against those who discrimi-

Since the city must already consider bids
fjed disc
J If the

way,

^fiZctiLOfWCdiscrimina-\ States v. Paradise, 480 U.S. 149, 171, 107

dies are appropriate, we look to several equal protection standpomt because they

z.

Given the existence of an individualized a1 

procedure, the city’s only interest in main­
taining a quota system rather than investi­
gating the need for remedial action in par­
ticular cases would seem to be simple ad­
ministrative convenience. Butjche interest 
in avoiding the bureaucratic efiert neces-'

tionality”). Under Richmond’s scheme, a 
successful black, Hispanic, or Oriental en-

i excluding rnrnorityTusmesses from subcdn- . taged entrepreneurs 
tracting~ opportunities- 1C~could~take action open the public con& 

di^cnminalory^ exclusion.
"aystgriilleant statistical-dis-

2d 1 (1988). In thd ex) 
form of narrowly taiftq^d

to end~TKe di^enminatory. exclusion. 
Where~tJiert IS A slghiiicant statisticaTdis- 
parity between the number of qualified mi- 
hbrity contractors willing and able to per-

/ i First, there does not appear to have been cal quota. As noted above, the congres- 
any consideration of the use of race-neutral sional scheme upheld in FtiWieiitUillmted 
means to increase minority business partic- for a wmv£nu>f--the^&id^prov}si9n 

art.

421, 494, 106 S.Ct 8019, 3060, 92 L.Ed.2d 
344 (1986) (O’CONNOR, J., concurring in 
part and dissenting in part) (**[I]t is com-

no inquiry into whether or not the particu- sters v. United States, 431 U.S., at 337- 
lar MBE, seeking a~racial preference has 339, 97 S.Ct, at 1856. Under such circum- 
miffgred from the effects of past discrimi- stances, the city could act to dismantle the

CITY OF RICHMOND v. J.A. CROSON CO. 
Cite u 109 S.CI. 70S (1989)

treat all candidates individually, rather form a particular service and the number 
than making the color of an applicant's -of-suchrcOTtractors actuaHy- bngaged by 
skin the sole relevant consideration. ] Un- the locality-or-the-locality^s-prime contrac- 
like the program upheld in Fullilove, the tora. _an-inferono&-of di3crimina.tor< exclu-

1824-1825.
Even in the absence ofevidence of dis- 

V crimination, the city has absjts disposal a
[9] Nothing we say today precludes a whole array bf race-neutral djevices to in­

state or local entity from taking action to crease the accessibility of city contracting 
rectify the effects of identified discrimina- opportunities to'small entrepreneurs of all 
tion within its jurisdiction. [IFthe city of races. Simplification of bidding proce- 
Richmond had evidence before it that non- dures, relaxation of bonding requirements, 
minority contractors were systematically and training ancLfinancial aid for disadvan- 

—————ineurs of all races would 
open the public contracting market to all 
those who have suffered the effects of past 
societal discrimination or neglect Many of 
the formal barriers to new entrants may be 
the product of bureaucratic inertia more

of deliberate exclusion.

 [10] Nor is local government powerless
i drawiFori'thTliasis of a suspect classifica- to deal with individual instances of racially

tiom. See Frontiero v. Richardson, 411 motivated refusals to employ minority con-
L U.S. 677, 690, 93 S.Ct 1764, 1772, 36 L.Ed. tractors. Where such discrimination oc-
E 2d 583 (1973) (plurality opinion) (*‘[W]hen curs, a city would be justified in penalizing

f we enter the realm of ‘strict judicial scruti- the discriminator and providing appropriate
' ny,’ there can be no doubt that ‘administra- relief to the victim of such discrimination,
t live convenience’ is not a shibhoteth, the See generally McDonnell Douglas Corp. v.
» mere recitation of which dictates constitu- Green, 411 U.S. 792, 802-803, 93 S.Ct.

1817, 1824-1825, 36 L.Ed.2d 668 (1973). 
_ r _   Moreover, evidence of a pattern of individu-

trepreneur from’ anywhere in the country al discriminatory acts can, if supported by
enjoys an absolute preference over other appropriate statistical proof, lend support
citizens based solely on their race. We to a local government’s determination that
think it obvious that such a program is not broader remedial relief is justified. See
narrowly tailored to remedy the effects of Teamsters, 431 U.S., at 338, 97 S.Ct, at
prior discrimination. 1824-1825.

Richmond Plan is narrowly taUored to rem- matical exactitude to each employer or un- 
edy prior discrimination since it is not ion absent unlawful discrimination ). 
linked to identified discrimination in any since the city must already consider bids 
 We limit ourselves to two observa- and waivers on a case-by-case basis, it is 

tions in this regard. difficult to see the need for a rigid numeri-

—>J01 L.Ed. 
ime-case, some 
acial preference U1 avuiUMJK u*c uuicauuauv cwuiv nvveo- —

sS^to tailor remedial relief to’thSe who IWh n!cea3a7 to break down pattern8 
truty^ave suffered the effects of prior " ~ "°'nr'
discrimination cannot justify a rigid line

w tion that minorities will choose a particular 
that the rwtial and ethnic groups favored trade in lockstep proportion to their repre- 
by the set-aside were added without atten- sentation in the local population. See 
tion to whether their inclusion was justified Sheet MetalWorkers  ̂v. 
by evidence of past discrimination”).

iv --------------------- ....
[8] As noted by the court below, it is pletely unrealistic to assume that individu- ' | 

almost impossible to assess whether the als of one race will gravitate with mathe-

S.Ct 1053,1067, 94 L.Ed.2d 203 (1987) ("In tion. Based upon proper findings, such 
determining whether race-conscious reme- programs are less problematic from an .

A-  

463-467, 100 S.Ct, at 2767-2769; see also
id., at 511, 100 S.Ct, at 2792 (Powell, J., • 
concurring) (*‘[B]y the time Congress enact-

effects of racial discrimination in the con­
struction induBtry”). There is no evidence 
in this record that the Richmond City Coun­
cil has considered any alternatives to a 
race-based quota.

,.B .V - ............................—__________________ Second’ the 80% quoU cannOt h® 8aid to

18 (haphazard inclusion of racial groups be narrowly tailored to any goal, except 
“[■jH-hor illustrates the undifferentiated na- perhaps outright racial balancing. It rests 
ture of the plan’’); see also Days 482 upon the "completely unrealistic” assump- 
(“Such programs leave one with the sense tion that minorities will choose a particular

or Aleut persons in any aspect of the Rich- minority participation in the construction 
mond construction industry. The District industry relied upon by the city to justify a 
Court took judicial notice of the fact that racial classification appear to be race neu- 
the vast majority of “minority" persons in tral. If MBEs disproportionately lack capi- 
Richmond were black. Supp.App. 207. It tai or cannot meet bonding requirements, a 
may well be that Richmond has never had race-neutral program of city financing for 
an Aleut or Eskimo citizen. The random small firms would, a fortiori, lead to great­
inclusion of racial groups that, as a prac- er minority participation. The principal 
tical matter, may never have suffered from opinion in Fullilove found that Congress 

the construction industry had carefully examined and rejected race­
in Richmond, suggests that perhaps the neutral altdhiatives before enacting the 
city’s purpose was not in fact to remedy MBE set-aside. See 
past discrimination.

If a 30% set-aside was "narrowly tai­
lored'’ to compensate black contractors for

p  . . .
ask why they are forced to share this "re­
medial relief’ with an Aleut citizen who 
moves to Richmond tomorrow? The gross 
overinclusiveness of Richmond’s racial 
preference strongly impugns the city’s
claim of remedial motivation. See Wygant,
476 U.S., at 284, n. 18,106 S.Ct, at 1852, n.

nate on the basis of race or other illegit­
imate criteria. See, e.g., New York State 
Club Assn. v. New Yo^.aty, 487 U.S. 
-----,----- , 108 S.Ct

ilicanl
n. [U

Richmond Plan’s waiver system focuses siofftoXlid^ariseT^See Bazemore v. Friday, 
solely on the availahility-of-MBEs; there is 478U.S7at398, 106 S.Ct, at 3008; Team-
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of the case that are of special importance
-e—x,.. „„„ lur suggesting that the race 
of a subcontractor or general contractor

or her

thought quZ;bXaxmthewEoo; s 'rrare p?mariiy

AFFIRMED. »—■» = z,t:'

. j sions may serve a legitimate public purpose1* I 

K^.“Ur^..^trace.is5o«l<io™rel«ant

476 U.S.,
•each is that the diverse ethnicfcul^Z 

national backerounds that hav» u u.

illy justified 

also Justicehis regard are neces-^ polit 
efscope of the injury \rn 

remedy necessary to zand
not

beings that inhabit our UnT ZTo^e^gTr 

a white child to be taucht hv a i

far more convincing to experience that truth on 

a day-to-dav basis during the _____

[' "[I]n our present society, race

1.

lative action that purports to serve a purely 

remedial goal, and overlooks the potential value
«• i .----------- uuierem racial class.

’ •u-™' w-oni of

J, Job of maintaining law and orteMhan 

■ composed only of white officers.T2

f-

an at- 
i a 

a past

k leachers have some

3 3

'.{Ji

a remedy for a past wrong. See anit, '^ i

of race-based determinations that may serve 

other valid purposes. With regard to the for­

mer poinu-as I explained at some length in 

/idldave v. Klutznick, 448 U.S. 448. 532-554, 100 

S.CL 2758, 2802-2814, 65 LEd2d 902 (1980) 

(STEVENS, J., dissenting)—I am not prepared 

to assume that even a more narrowly tailored

for its members." Fullilove, 448 U.S., at j
nation in the provision of credit or bonding ^ntogj. ”Be^use~the'city 'of Richmomi 1 

...™,™ —  failed to identify the need for remedial J
action injhe awarding of its public con- J 
struction contracts, its treatment of its. citf .H 
zens on a racial basis violates the dictates ’3

• In the case at hand, the city has not of the Equal Protection Clause. Accord; 3 
ascertained how many minority enterprises ingly, the judgment of the Court of Ap- J 

\are present in the local construction market peals for the Fourth Circuit is 
nor the level of their participation in city
construction projects. The city points to no
evidence that qualified minority contractors
have been passed over for city contracts or
i ' . . ”  r

individual case. Under such circumstanc- r_r„. „
ea, it is simply impossible to say that the Amendment is'to’further the”natk>^god 1

evidence for its conclusion that remedial
action was necessary." Wyg
at^.277, 106 S.Ct, at 1848.

Proper findings in this regi
sary to define both thefscope of the
and th/

cure its
to assu

CITY OF RICHMOND v. J.A. CROSON CO
Che m 109 S.CI. 706 (1989)

than actual necessity, and may have a dis- either to measure the recovery by the ■
proportionate effect on the opportunities wrong or to distribute that recovery within j
open to new minority firms. Their elimina- the injured class in an evenhanded way, -J
tion or modification would have little detri- our history will adequately support a legis- 3
mental effect on the city’s interests and lative preference for almost any ethnic, re- 1
would serve to increase the opportunities Ugious, or racial group with the political -a
available to minority business without clas- strength to negotiate 'a piece of the action’ J
sifying individuals on the basis of race, for its members.” Fullilove, 448 U.S., at -j
The city may also act to prohibit discrimi- 639, 100 S.Ct, at 2806 (STEVENS. J., dis-

by local suppliers and banks. Business as
usual should not mean business pursuant 
to the unthinking exclusion of certain mem-
Jaers of our society from its rewards.

'' k*-"81’ t*le C*ty ma^es no claim that the should have any relevance to his
j public interest in the efficient performance access to the market.
{■ of its construction contracts will be served
t by granting a preference to minority-busi-
E! ness enterprises. This case is therefore
) completely unlike Wygant, in which I

does when it makes findings of fact and cdndii - 

sions of law, a remedial justification for racd 

based legislation will almost certainly sweep )qp 

broadly. With regard to the latter poIpU.J 

think it unfortunate that the Court in neither 

Wygant nor this case seems prepared tb1lX

Second, this litigation involves ar. ; 
tempt by a legislative body, rather than 
court, to fashion a remedy for

f. d“i.si<?ns.°n bow.b«‘jo foster the

f “S' ? tangible “d fuHy justified
t fSi^Tflts’ Sec ■“21 in,r‘‘; ako ■,ustice

t Powells discussion in University of California 
? Regents v. Bakke, 438 U.S. 265 311-319 98 
? 2733. 2759-2763. 57 I_Ed.2d 750 (1978) C 

r t.«?alh'rk‘htn anal5’zin8 a case °f this kind by 

I - uking whether mmority teachers have some 

: sort of special entrtlement to jobs as a remedy
' ■ for sms that were committed in the past I 

JA Ct——* 1 « • #_
D tuM «»j>k wiicmer me

[ inl'r“l in 

’ - 

> "1 -wwawajr, tovc |3> nOl aiWaVS a r.
’ , eIant !° s?und governmental decisionmak- 3’ , U-S‘ Art. I, § 9, cl. 3, § 10, cl

in. -- ------------------------------------- -- “““rse, legislatures frequently appropriate

funds to compensate victims of past governmen- 

tai misconduct for which there is no judicial 

remedy. See, eg.. Pub.L. 100-383, 102 Stat. 903 

(provision of restitution to interned Japanese- 

Amencans during World War II). Thus, it 

would have been consistent with normal prac- 

lice for the city of Richmond to provide direct 

monetary compensation to any minority-busi- 

ness enterprise that the city might have injured 

n?.hHe ■ SvCh a voluntarx decision by a 
public body is, however, quite different from a 

decision to require one private party to compen- 

sate another for an unproven injury.

| nearly all-white faculty. As I pointed’out 

i m my dissent in that case, even if we 
S' knowledge that some race-based policy deci-

- A 

in

i-d ----------- -- use of the 
political process to punish or characterize 
past conduct of private citizens.’ It is the

In the context of public education, it is quite 

obvious that a school board may reasonably 

conclude that an integrated faculty will be able 

to provide benefits to the student body that 

an aJ1:rhi^ -

teach is that the diverse ethnic, cultural, and 

national backgrounds that have been brought 

together m our famous 'melting pot' do 

identify essential differences among the hv 

painne 1—1.—Lt.   ■ ■ _ . w
a white child to be uu^by'-.V^S 

that color, like beauty, is only 'skin deep'; it is 

tar more convincing to experience that truth on 

a day-to-day basis during the routine, ongoing 

learning process.” Wygant v. Jackson Board of 

Ed^anon, 476 U.S. 267, 313-315. 106 S.Ct. 

™ ?67-186«- 9° L Ed.2d 260 (1986) (STE­

VENS. J., dissenting) (footnotes omitted).

extent of the
''effects. Such findings also serve 
re\all citizens that the deviation 

from the norm of equal treatment of all 
racial and ethnic groups is a temporary 
matter, a measure taken in the service of 
the goal of equality itself. Absent such 
findings, there is a danger that a racial 
classification is merely the product of unth­
inking stereotypes or a form of racial [>oli- 
tics. “[Ijf there is no duty to attempt 
I. ■ In my view the Court’s approach to this case 

gives unwarranted deference to race-based legis-

I ing. To take the most obvious example, in law

i ,0 emPloy an a«“‘ of that race

K “embCT of a <“ff'«nt racial class.
s. Similarly, in a city with a recent history of 

' ' the,s“Peri.nlendcn‘ of police might
’ ‘ S^t'?"^ th.a‘ an •ntcSrated police 

I »' ikl ,devel°P a betl«r relationship with
' J £ S=<and.th  ̂d° ,a ^tive

race is not always

v  Justice STEVENS, concurring in part ' J 

subcontracts, either as a group or in any and concurring in the judgment ' 

—— - --------------------- -------- ■ A central purpose of the Fourteenth :

SL™ bas“ “ ot e<lual opportunity for all our citizens. •
. ... i........ st . . .a, , jn orjer to achieve tjmt goa] we must I

from our past mistakes, but I believe t^ ' 
Constitution requires us to evaluate our 

are neces-’x^ policy decisions—including those that goyr 
the relationships among different racial -1 

I ethnic groups—^primarily by studying J 
their probable impact on the future. J 3 
therefore do not agree with the prejnise 
that seems to underlie today’s decision, a| 
well as the decision in Wygant v. Jackson 
Board of Education, 476 U.S. 267, 106 
S.Ct 1842, 90 L.Ed.2d 260 (1986), that a 
governmental decision that rests on a racial 
classification is never permissible except as
1 - * - - * 
721.' I do, however, agree withUJtijj <

set-aside program supported by strongef finif i 

ings would be constitutionally justified. Unless 2 
the legislature can identify both the particuj* <) 

victims and the particular perpetrators of past .1 

discrimination, which is precisely what a court
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■:

con-

of • legislature to impose a statutory burden on 

.private citizens for engaging in discriminatory 

practices at a time when such practices were not

«

■j,

f jJl LEdJd 396 (1977).

There is, of course, another possibility that 

< . should not be overlooked. The ordinance might 

f, be nothing more than a form of patronage. But 

' racial patronage, like a racial gerrymander, is 

' no more defensible than political patronage or a 

.political gerrymander. Cf. Karcher v. Daggett. 

f r.^2 U-S- 72S’ ’**-765. 103 S.C1. 2«53. 2665-

CITY OF RICHMOND v. J.A. CROSON CO.
E. Cliaas 1OT S.Ct, 706 (1989)

t that may have harmed other minority firms
E. years ago. Ironically, minority firms that

have survived in the competitive struggle,
K rather than those that have perished, are
E most likely to benefit from an ordinance of
r this kind.
E

E i The ordinance is equally vulnerable be-
» cause of its failure to identify the charac-
E teristics of the disadvantaged class of
E" white contractors that justify the disparate
» treatment That 'class unquestionably in-
E' dudes some white contractors who are
| guilty of past discrimination against blacks,
B but it is only habit, rather than evidence or
| analysis, that makes it seem acceptable to
| assume that every white contractor cover-
| ed by the ordinance shares in that guilt
| Indeed, even among those who have dis-
b criminated in the past, it must be assumed
| that at least some of them have complied
f with the city ordinance that has made such
f discrimination unlawful since 1975.’ Thus,
| the composition of the disadvantaged class
| of white contractors presumably includes

some who have been guilty of unlawful
f discrimination, some who practiced discrim-
f ination before it was forbidden by lax* and
p some who have never discriminated against
“ anyone on the basis of race. Imposing a
j common burden on such a disparate class

merely because each member of the class is
p of the same race stems from reliance on a 
| stereotype rather than fact or reason.’
f There is a special irony in the stereotypi-
. cal thinking that prompts legislation of this
‘ kind. Although it stigmatizes the disad-
• vantaged class with the unproven charge

f 7. .See onrt; at 726, n. 3.

' surelJ'somc question about the power

211-212,97 S.Ct 451, 464, 50 L.Ed.2d 397 (1976) 9 

(STEVENS, J., concurring). 1

6. “I have always asked myself whether I could 

find a 'rational basis' for the classification at 
issue. The term 'rational,' of course, includes a J 

requirement that an impartial lawmaker could -3 

logically believe that the classification would 

serve a legitimate public purpose that Iran- 
scends the harm to the members of the Siad. 3 

vantaged class. Thus, the word 'rational'-for -AS 

me at least—includes elements of legitimacy "a 

and neutrality that must always characterize the q 

performance of the sovereign's duty to govern 3 

impartially.

"In every equal protection case, we have’to 
ask certain basic questions. What class*‘is Js 

harmed by the legislation, and has it been sub- .2 

jected to a ‘tradition of disfavor’ by our l^n? 
What is the public purpose that is being served jd 

by the law? What is the characteristic of the 3 

disadvantaged class that justifies the disparate 3 

treatment? In most cases the answer to these £ 

questions will tell us whether the sutute has a 

'rational basis.'" Clebume v. Cleburne Living ® 
Center, Inc., 473 US. 432, 452-453, 105 S.CL jS 

3249, 3261, 87 I_Ed.2d 313 (1985) (STEVENS,',!, -3 

concurring). v- .-l

process, that is best equipped to identify that are respectively favored and disfa- ’ 
past wrongdoers and to fashion remedies vored by its ordinance, the Richmond City * 
that will create the conditions that presum- Council has merely engaged in the type of J 

committed. Thus, in cases involving the
review of judicial remedies imposed against 
persons who have been proved guilty of 
violations of law, I would allow the courts 
in racial discrimination cases the same
broad discretion that chancellors enjoy in
other areas of the law. See Swann v. . _
Charlotte-Mecklenburg Board of Edu- fact that in the past white contractors—and 
cation, 402 U.S. 1, 15-16, 91 S.Ct 1267, presumably other white citizens in Rich- J 
1275-1276, 28 L.Ed.2d 554 (1971).4 mond—have discriminated against black J

Third, instead of engaging in a debate contractors. The class of persons benefit j 
over the proper standard of review to apply by the ordinance is not however, limited 
in affirmative-action litigation,11 believe it 10 victims of such discrimination—it encom- | 
is more constructive to toy to identify the passes persons who have never been in | 
characteristics of the advantaged and dis- business in Richmond as well as minority 3 
advantaged classes that may justify their contractors who may have been guilty of 5 
disparate treatment. See Cleburne v. Cle- discriminating against members of other 
bume Living Center, Inc., 478 U.S. 482, minority groups. Indeed, for all the record
452-458, 105 S.Ct 3249, 3261, 87 L.Ed.2d shows, all of the minority-business enter- | 
313 (1985) (STEVENS, J., concurring).* In prises that have benefited from the ordi- ’i 
this case that approach convinces me that nance may be firms that have prospered a 
instead of carefully identifying the charac- notwithstanding the discriminatory conduct J 

4. A» I pointed out in my separate opinion con­

curring in the judgment in United States v. Para­

dise, 480 US. 149, 193-194, 107 S.Ct. 1053,

1078-1079, 94 L.Ed.2d 203 (1987):

“A party who has been found guilty of re­

peated and persistent violations of the law bears 

the burden of demonsuating that the chancel­

lor's efforts to fashion effective relief exceed the 

bounds of 'reasonableness.' The burden of

proof in a case like this is precisely the opposite 

of that in cases such as Wygant v. Jackson Board 

of Education, 476 US. 267, 106 S.Ct 1842, 90

L.Ed.2d 260 (1986), and Fullilove v. Klutznick.

448 US. 448, 100 S.Ct 2758, 65 L.Ed.2d 902 

(1980), which did not Involve any proven viola­

tions of law. In such cases the governmental 

decisionmaker who would make race-conscious 

decisions must overcome a strong presumption 

against them. No such burden rests on a feder­

al district Judge who has found that the govern­

mental unit before him is guilty of racially dis­

criminatory conduct that violates the Constitu-

■"unlawful. Cf. Teamsters v. United States, 431 

\US 324,356-357, 360, 97 S.Ct. 1843,1865, 1867,

of past racial discrimination, it actually im­
poses a greater stigma on its supposed 
beneficiaries. For, as I explained in my 
Fullilove opinion:

"(Ejven though it is not the actual predi­
cate for this legislation, a statute of this 
kind inevitably is perceived by many as 
resting on an assumption that those who 
are granted this special preference are 
less qualified in some respect that is 
identified purely by their race.” 448 
U.S., at 454, 100 S.Ct, at 2767.

"The risk that habitual attitudes toward 
classes of persons, rather than analysis 
of the relevant characteristics of the 
class, will serve as a basis for a legisla­
tive classification is present when bene­
fits are distributed as well as when bur­
dens are imposed. In the past, tradition­
al attitudes too often provided the only 
explanation for discrimination against 
women, aliens, illegitimates, and black 
citizens. Today there is a danger that 
awareness of past injustice will lead to 
automatic acceptance of new classifica­
tions that are not in fact justified by 
attributes characteristic of the class as a 
whole.

"When [government] creates a special 
preference, or a special disability, for a 
class of persons, it should identify the 
characteristic that justifies the special 
treatment When the classification is de­
fined in racial terms, I believe that such 
particular identification is imperative.

2668, 77 L.Ed.2d 133 (1983) (STEVENS, J., con­

curring); Rogers v. Lodge, 458 US. 613, 631- 

653, 102 S.Ct. 3272, 3283-3294, 73 L.EdJd 1012 

(1982) (STEVENS, J., dissenting); Mobile v. Bol­

den, 446 US. 55, 83-94, 100 S.Ct. 1490, 1508- 

1513, 64 L.Ed.2d 47 (1980) (STEVENS, J„ con- 

curnng in judgment); Cousins v. Cry Council of 

Chicago, 466 F.2d 830, 848-853 (CA7) (STE­

VENS. 1, dissenting), cert, denied. 409 U.S. 893

93 S.Ct. 85. 34 I_Ed.2d 151 (1972). A southern 

State with a long history of discrimination 

against Republicans in the awarding of public 

contracts could not rely on such past discrimi­

nation as a basis for granting a legislative pref­

erence to Republican contractors in the future.

judicial system, rather than the legislative teristics of the two classes of contractors 
J_ _ — 't • • s a • « a — -a*

past wrongdoers and to fashion remedies vored by its ordinance, the Richmond City ’ 
that will create the conditions that presum- Council has merely engaged in the type of i 

stereotypical analysis that is a hallmark of ■ 
... _ -l. yjoiatjona of the Equal Protection Clause. \

Whether we look at the class of persons < 
benefited by the ordinance or at the disad- 1 
vantaged class, the same conclusion emerg- J

The justification for the ordinance is the

Uon."

5. 'There is only one Equal Protection Clause. It 

requires every State to govern impartially. It 

does not direct the courts to apply one standard 

of review in some cases and a different standard 

in other cases.” Craig v. Boren, 429 US. 190.
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pass upon each racial preference that 14* 
enacted. Structural protections may be’

...i;

/tontai
( a rule 
racial

reBtfv
fterai;

cial finding of intentional discriminatioli

CITY OF RICHMOND v. J.A. CROSON CO.
cue u 109 S.CC 70* (19«9)

means of racial discrimination than can oth­
er assertedly benign purposes we have re­
peatedly rejected. See, e.g., Wygant v. 
Jackson Board of Education, 476 U.S. 
267, 274-276, 106 S.Ct 1842, 1847-1848, 90 
L.Ed.2d 260 (1986) (plurality opinion) (dis­
crimination in teacher assignments to pro­
vide “role models” for minority students); 
Palmore v. Sidoti, 466 U.S. 429, 483, 104 
S.Ct 1879, 1882, 80 L.Ed.2d 421 (1984) 
(awarding custody of child to father, after 
divorced mother entered an interracial re­
marriage, in order to spare child social 
“pressures and stresses”); Lee v. Wash­
ington, 390 U.S. 833, 88 S.Ct 994, 19 L.Ed. 
2d 1212 (1968) (per curiam) (permanent 
racial segregation of all prison inmates, 
presumably to reduce possibility of racial 
conflict). The difficulty of overcoming the 
effects of past discrimination is as nothing 
compared with the difficulty of eradicating 
from our society the source of those ef­
fects, which is the tendency—fatal to a 
nation such as ours—to classify and judge 
men and women on the basis of their coun­
try of origin or the color of their skin. A 
solution to the first problem that aggra­
vates the second is no solution at all. I 
share the view expressed by Alexander 
Bickel that "[t]he lesson of the great deci­
sions of the Supreme Court and the lesson 
of contemporary history have been the 
same for at least a generation: discrimina­
tion on the basis of race is illegal, immoral, 
unconstitutional, inherently wrong, and de­
structive of democratic society.” A. Bick­
el, The Morality of Consent 188 (1975). At 
least where state or local action is at issue, 
only a social emergency rising to the level 
of imminent danger to life and limb—for 
example, a prison race riot, requiring tem­
porary segregation of inmates, cf. Lee v. 
Washington, supra—can justify an excep­
tion to the principle embodied in the Four­
teenth Amendment that "(o]ur Constitution 
is color-blind, and neither knows nor toler­
ates classes among citizens," Plessy v. Fer­
guson, 163 U.S. 537, 559, 16 S.Ct 1138, 
1146, 41 L.Ed. 256 (1896) (Harlan, J., dis­
senting); accord, Ex parte Virginia, 100

courwdi;
w orij

! the most rigo^’l

• may suffice also to justify remedial legisla- 
E live action, for it diminishes the constitu- 
| tional responsibilities of the political 
f branches to say they must wait to act until 
i ordered to do so by a court Third, the 
b strict scrutiny rule is consistent with our 
[ precedents, as Justice O'CONNOR’S opin- 

ion demonstrates.
| uThe ordinance before us falls far short of 
I the standard we adopt The nature and 
I scope of the injury that existed; its histori- 
| cal or antecedent .'causes; the extent to 
| Which the City contributed to it either by 

| intentional acts or by passive complicity in 
J acts of discrimination by the private sector; 
| the necessity for the response adopted, its 

f duration in relation to the wrong, and the 
f precision with which it otherwise bore on 
E whatever injury in fact was addressed, 
g were all matters unmeasured, unexplored, 
r or unexplained by the City Council. We 
I are left with an ordinance and a legislative 

I record open to the fair charge that it is not 
| a remedy but is itself a preference which 
I will cause the same corrosive animosities 
t that the Constitution forbids in the whole 

[ sphere of government and that our national 
L policy condemns in the rest of society as 
| Well. This ordinance is invalid under the 
E Fourteenth Amendment.
I ■ «* ■
I Justice SCALIA, concurring in the 
I judgment

F • I agree with much of the Court’s opinion, 
I and, in particular, with its conclusion that 
| strict scrutiny must be applied to all gov- 
b eramental classification by race, whether 
f or not its asserted purpose is "remedial” or 
b “benign.” Ante, at 720-721. I do not 
| agree, however, with the Court’s dicta sug- 
E gesting that, despite the Fourteenth 

R Amendment, state and local governments 
F may in some circumstances discriminate on 
I the basis of race in order (in a broad sense) 
F “to ameliorate the effects of past discrimi- 
| nation.” Ante, at 712. The benign pur- 

h* pose of compensating for social disadvan- 
[ tages, whether they have been acquired by 
I reason of prior discrimination or otherwise, 
F can no more be pursued by the illegitimate

necessities if moral imperatives are to be .4 
obeyed. His opinion would make it crystal | 
clear to the political branches, at leasr J 
those of the States, that legislation muat blf j 
based on criteria other than race,

Nevertheless, given that a rule of autarj-.j 
matic invalidity for racial preferences 
almost every case would be a significant 

break with our precedents that require; j 
case-by-case test, I am not convinced j 
need adopt it at this point On the assump^W 
tion that it will vindicate the principle. 
race neutrality found in the Equal Proteop 1 
tion Clause, I accept the less absolute rul^ J 
' mtained in Justice O’CONNOR'S opimon« j 

rule based on the proposition that any1 ’ 
____1 preference must fajj 
ous scrutiny by the courts, 
doing so are as follows. I . 
dent that in application, the strict scrutiny ’ 
standard will operate in a manner general^1 j 
consistent with the imperative of race neui ’ 
trality, because it forbids the use even of A 
narrowly drawn racial classifications 
cept as a last resort Second, the rulb-^ls 
against race-conscious remedies is already. J 
less than an absolute one, for that relief 3 
may be the only adequate remedy after s» 
judicial determination that a State or tea 
instrumentality has violated the Equal Pw-‘ *1 
tection Clause. I note, in this connection, 
that evidence which would support a judk .y5

■i- "In this case, only two conceivable bas- 
i es for differentiating the preferred 
' classes from society as a whole have 
occurred to me: (1) that they were the 

1 victims of unfair treatment in the past 
and (2) that they are less able to compete 
in the future. Although the first of 
these factors would justify an appropri­
ate remedy for past wrongs, for reasons 

v that I have already stated, this statute is 
<not such a remedial measure. The sec­

ond factor is simply not true. Nothing in 
: the record of this case, the legislative 

history of the Act, or experience that we 
.’may notice judicially provides any sup­

port for such a proposition.” Id., at 552- 
554, 100 . S.Ct, at 2813-2814 (footnote 
omitted).

Accordingly, I concur in parts I, III—B, 
and IV of the Court’s opinion, and in the 
judgment '•

i<-'.
.Justice KENNEDY, concurring in 

part and concurring in the judgment

• I join all but Part II of Justice O’CON­
NOR'S opinion and give this further expla­
nation.

Part II examines our caselaw upholding 
Congressional power to grant preferences 
based on overt and explicit classification by 
race. See Fullilove v. Klutznick, 448 U.S. 
448, 100 S.Ct 2758, 65 LEd.2d 902 (1980). 
With the acknowledgment that the summa­
ry in Part II is both precise and fair, I must 
decline to join it The process by which a 
law that is an equal protection violation 
when enacted by a State becomes trans­
formed to an equal protection guarantee 
when enacted by Congress poses a difficult 
proposition for me; but as it is not before 
us, any reconsideration of that issue must 
await some further case. For purposes of 
the ordinance challenged here, it suffices to 
say that the State has the power to eradi­
cate racial discrimination and its effects in 
both the public and private sectors, and the 
absolute duty to do so where those wrongs 
were paused intentionally by the State it­
self. '\The Fourteenth Amendment ought 
not to be interpreted to reduce a State’s

authority in this regard, unless, of < 
there is a conflict with federal law - 
state remedy is itself a violation of equaH-j 
protection. The latter is the case presented ’ 
herej

TEe moral imperative of racial neutrality 
is the driving force of the Equal Protectic 
Clause. Justice SCALIA's opinion unde 
scores that proposition, quite properly ‘L, 
my view. The rule suggested in his opi£*j 
ion, which would strike down all prefer3^ 
ences which are not necessary remedies to’, 
victims of -unlawful discrimination, woul<f>. 
serve important structural goals, as 
would eliminate the necessity for courts’t3* , 

His opinion would make it crysthP' 
the political branches, at leartr

i
si;

requires.;
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i.g., Columbus Board of Education v.

•V

might “indicate a lack of good faith,"

r.,iyou make it less probable that a majority 
^.of the whole will have a common motive

States and localities sometimes have an 
obligation to adopt race-conscious reme­
dies. While there is no doubt that those 
cases have taken into account the continu­
ing "effects” of previously mandated racial 
school assignment, we have held those ef­
fects to justify a race-conscious remedy 
only because we have concluded, in that 
context, that they perpetuate a “dual 
school system.” We have stressed each 
school district’s constitutional "duty to dis­
mantle its dual system," and have found 
that “[ejach instance of a failure or refusal 
to fulfill this affirmative duty continues

I ,to invade the nghta of other citizens^ or g Ct at 2946-2947 (emphasis added). Con-
- . - eluding in this context that race-neutral

efforts at “dismantling the state-imposed

A sound distinction between federal and*' 
state (or local) action based on race rests'^

We have in some contexts approved the not only upon the substance of the CiviJ^ 
use of racial classifications by the Federal War Amendments, but upon social reality?.' 
Government to remedy the effects of past and governmental theory. It is a simpIIS 
discrimination. I do not believe that we fact that what Justice Stewart describedWJ 
must or should extend those holdings to Fullilove as “the dispassionate objectivity!^ 
the States. ■ In Fullilove v.-Klutznick, 448 [and] the flexibility that are needed to<moljr 

U.S. 448, 100 S.Ct 2758, 65 L.Ed.2d 902 a race-conscious remedy around the singly 
(1980), we upheld legislative action by Con- objective of eliminating the effects of partK 
gress similar in its asserted purpose to that or present discrimination”—political quali* 
at'issue here. And we have permitted fed- ties already to be doubted in a natiodsK 
erab courts to prescribe quite severe race- legislature, Fullilove, supra, at 527;'il0®a 
conscious remedies when confronted With S.Ct, at 2800 (Stewart, J., with whoni^ 
egregious and persistent unlawful discrimi- REHNQUIST, J., joined, dissenting)— 
nation, see, e.g., United States v. Paradise, substantially less likely to exist at the state*'. 
480 U.S. 149,107 S.Ct 1058,94 L.Ed.2d 203 or local level. The struggle for racial ju*^ 

(1987); Sheet Metal Workers v. EEOC,' 478 tice has historically been a struggle by the% 
U.S. 421, 106 S.Ct 3019, 92 'L.Ed.2d 344 national society against oppression jn thetf 
(1986). As the Court acknowledges, how- individual States. See, e.g., Ex parte
ever, ante, at 717-720 it is one thing to ginia, supra (denying writ of habeas icohjp 
permit racially based conduct by the Feder- pus to a state judge in custody under fedsHG 
al’ Government—whose legislative powers al indictment for excluding jurors on tbiffi 
concerning matters of race were explicitly basis of race); H. Hyman & W. Wiecek$ 
enhanced by the Fourteenth Amendment, Equal Justice Under Law, 1835-1875,.'pf^ 
see U.S. Const, Arndt 14, $ 5—and quite 312-834 (1982); Logan, Judicial FederalisitfC 
another to permit it by the precise entities in the Court of History, 66 Ore.L.Rev.‘'45<M 
against whose conduct in matters of race 494-515 (1988). And the struggle retains. ? 
that Amendment was specifically directed, that character in modern times. See,
see Amdt 14, JI. As we said in Ei parte Brown v. Board of Education, 349 U-BA) 
Virginia, supra, 100 U.S., at 845, the Civil 294, 75 S.Ct 753, 99 L.Ed. 1083 (1950J 
War Amendments-were designed to "take (Brown II); United States v. Montgomery^ 
away all possibility of oppression by law Board of Education, 395 U.S. 225, 89 8.Ct(^ 
because of race or color” and “to be ... 1670, 23 L.Ed.2d 263 (1969);
limitations on the power of the States and Charlotte-Mecklenberg Board of 
enlargements of the power of Congress." cation, 402 U.S. 1, 91 S.Ct 1267, 28 LEJW 
Thus, without revisiting what we held in 2d 554 (1971); Griffin v. Prince. Edward 

Fullilove (or trying to derive a rationale County School Board, 311 U.S. 218, 
from the three separate opinions support- S.Ct 1226, 12 L.Ed.2d 256 (1964); Coopts 
ing the judgment, none of which command- v. Aaron, 858 U.S. 1, 78 S.Ct 1401/j|fi 
ed more than three votes, compare 448 L.Ed.2d 5 (1958). Not all of that struggicj 
US.,-, at 453-495, 100 S.Ct, at 2762-2783 has involved discrimination against bladam 
(opinion of Burger, C J., joined by WHITE see, e.g., Vick Wo v. Hopkins, 118 U.S. 354Bu 
and Powell, JJ.), with id., at 495-517, 100 6 S.Ct 1064, 80 L.Ed. 220 (1886) (Chines^

S.Ct, at 2783-2794 (opinion of Powell, J.), Hernandez v. Texas, 847 U.S. 475, 74 SuQM 
and id., at 517-522, 100 S.Ct, at 2794-2797 667, 98 L.Ed. 866 (1954) (Hispanics),.sa®
(opinion of MARSHALL, J., joined by not all of it has been in the Old South,.Mtii

|vgreater variety of l^es^and interests; <Ae of Fourteenth Amend­

ment." Columbus Board of Education v. 
Penick, supra, 443 U.S., at 458-459, 99

U.S. 339, 345, 25 L-Ed. 676 (1880); 2 J. BRENNAN and BLACKMUN; JJ.)), I 
Story, Commentaries on the Constitution not believe our decision in that case cqpiy 
§ 1961, p. 677 (T. Cooley ed. 1873); T. trols the one before us here.
Cooley, Constitutional Limitations 439 (2d
ed. 1871).

t'^iThe smaller the society, the fewer prob- 
f Usably will be the distinct parties and inter- 
L’.iests composing it; the fewer the distinct 
| ..parties and interests, the more frequent? 

p -ly will a majority be found of the same 
L* party; and the smaller the number of 
k .individuals composing a majority, apd the 
f.Jjmaller the compass within which they 
|-|;;are placed, the more easily will they con- 
fl cert and execute their plan of oppression. 
k^Jbttend the sphere and you take in a

[pression from political factions in small, an order raising the salaries of “all black 
i rather than large, political units dates to employees” by 20%. Cf. Bazemore v. Fri- 
(the very beginning of our national history, day, 478 U.S. 385, 395-396, 106 S.Ct. 3000, 
f See G. Wood, The Creation of the American 3006-3007, 92 L.Ed.2d 315 (1986). This dis- 
' Republic, 1776-1787, pp. 499-506 (1969). tinction explains our school desegregation 
i As James Madison observed in support of cases, hi which we have made plain that 
ft*!. . — i A. Q+n+na nvt/1 IzvinllilAO OAmofimaa novo tan;4he proposed Constitution’s enhancement
MpLnational powers:

; LEd.2d 666 (1979); Keyes v. School Dis­
trict No. 1, Denver, Colorado, 413 U.S. 

'189, 93 S.Ct 2686, 37 L.Ed.2d 548 (1973). ;to “undo, the effects of past discrimina- 
< What the record shows, in other words, is tion”: where that is necessary to eliminate
f that, racial discrimination against any their own maintenance of a system of un­
igroup finds a more ready expression at the lawful racial classification. If, for exam-
| state and local than at the federal level, pie, a state agency has a discriminatory
[ To. the children of the Founding Fathers, pay scale compensating black employees in
J this should come as yio surprise. An acute all positions at 20% less than their nonblack
. awareness of the heightened danger of op- counterparts, it may assuredly promulgate
?pression from political factions in small, an order raising the salaries of “all black

CITY OF RICHMOND v. J.A. CROSON CO.
CU.M 109 act. 70S (1989)

| eg., Columbus Board of Education v. injustice. Where injustice is the game, 
J Penick, 443 U.S. 449, 99 S.Ct 2941, 61 however, turn-about is not fair play.

In my view there is only one circum­
stance in which the States may act by race

; t, . if such a common motive exists, it will be
, ,more difficult for all who feel it to dis- ________ ________ _ _________

.cover their own strength and to act in ^”1“ tern” were so ^effective that they 
nniann ttn'ik oook rtikow ” Th <2 "Pad A 11 a t ...... i. . i Itunison with each other." The Federalist might a lack of gOod faith,"

UiNo. 10, pp. 82-84 (C. Rossiter ed. 1961). Green v Countv School Boardt 891 U.S. 
1 The prophesy of these words came to frui- 430, 439, 88 S.Ct 1689, 1695, 20 L.Ed.2d 
[ tion in Richmond in the enactment of a 716 (1968); see also Raney v. Board of 
f het-aside clearly and directly beneficial to Education, 891 U.S. 443, 88 S.Ct 1697, 20 
[ the dominant political group, which hap- L.Ed.2d 727 (1968), we have permitted, as 

f pens also to be the dominant racial group, part of the local authorities’ “affirmative 
.The same thing has no doubt happened duty to disestablish the dual school sys- 
r before in other cities (though the racial tem[s],” such voluntary (that is, noncourt- 
f basis of the preference has rarely been ordered) measures as attendance zones 
j made textually explicit)—and blacks have drawn to achieve greater racial balance, 
[ often been on the receiving end of the and oubof-zone assignment by race for the
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race. Cf. Pasadena City Board of Edu- but because he was wrongfully awarded ! 
v 497 TTR 494 QA C ... . . x.a» . ™ 4 , 'I’l

idenj^^j
•.A"

vantaged op the 
Transportation

maintenance of a discriminatory system. different if Richmond’s plan were

'’d

ting against a white. Nothing is worth 
that embrace. Since blacks have been dis­
proportionately disadvantaged by racial dis­
crimination, any race-neutral remedial pro­
gram aimed at the disadvantaged as such 
will have a disproportionately beneficial im­
pact on blacks. Only such a program, and 
not one that operates on the basis of race, 
is in accord with the letter and the spirit of 
our Constitution.

Since I believe that the appellee here had 
a constitutional right to have its bid suc­
ceed or fail under a decisionmaking process 
uninfected with racial bias, I concur in the 
judgment of the Court.

thinking by race that was the source of the 
injustice and that will, if it endures within 
our society, be the source of more injustice, 
still. The relevant proposition is not that it 
was blacks, or Jews, or Irish who were, 
discriminated against, but that it was indi­
vidual men and women, “created equal,” 
who were discriminated against And the, 
relevant resolve is that that should never 
happen again. Racial preferences appear 
to “even the score" (in some small degree} 
only if one embraces the proposition that; 
our society is appropriately viewed as divid­
ed into races, making it right that an injus­
tice rendered in the past to a black man

Justice MARSHALL, with whom 
Justice BRENNAN and Justice 
BLACKMUN join, dissenting.

It is a welcome symbol of racial progress 
when the former capital of the Confederacy 
acts forthrightly to confront the effects of 
racial discrimination in its midst In my 
view, nothing in the Constitution can be 
construed to prevent Richmond, Virginia, 
from allocating a portion of its contracting 
dollars for businesses owned or controlled 
by members of minority groups. Indeed, 
Richmond’s set-aside program is indistin­
guishable in all meaningful respects from 
—and in fact was patterned upon—the fed­
eral set-aside plan which this Court upheld 
in Fullilove v. Klutznick, 448 U.S. 448,100 
S.Ct 2758, 65 L.Ed.2d 902 (1980).

may not require racial assignment in such whirh those to be disadvantaged

fied solely by race.
I agree with the Court’s dictum that!k- ]

“undo the effecte of past discrimination’’ ini ■ 
the sense of .giving the identified victim of s-^

nate continuing effects—that is, any re- eg i antei 8t 727i 72S-729—but rather tlii^
marning all-black and aU-white dubs. 478 it WoUid enable race-neutral remediation^

Nothing prevents Richmond from accord^ 
ing a contracting preference to identified®

The same is so here. (~ - - ■ '
A State can, of course, act “to undo the far from justifying racial classificatioii,'1’;

effects of past discrimination” in many per- identification of actual victims

nwit,. that’the continuing effects of prior and effect8 of -.identified" discrimP.!; 
discrimination can be equated with state nationi and that the situation would ”1^ ,

cation u Spangler, 42S U£. 424, 96 S.Ct job to which another is entitled. That, is 
2697, 49 L.Ed.2d 599 (1976) (federal court worlds 8part frem the system here.iip. J 
may not require racial assignment in such whirh those to be disadvantaged are MsnflSi 
circumstances). < • fied solely by race. ■

'fOuir analysis in Bazemore v. Friday, su- j agree ^th the Court’s dictum that’i-TJ 
pro, reflected our unwillingness to con- fundamental distinction must be drawn
dude, outside the context of school assign- tween the effects of “societal" discrimin^; j 
mfinL that tha mntinninor Affaeta nf nrinr s*_____ j j . . js> j?__?• > I-

There we found both that the government’s lored.. to identify those particular bidden ? 
adoption of “wholly neutral admissions” > . .. . . : > ■
policies for 4-H and Homemaker clubs suf­
ficed to remedy its prior constitutional vio-

who "suffered from the effects of past*: A 
discrimination by the city or prime contrail ‘ * 
tors.” Ante, at 728-729. In my view, : ; 
however, the reason that would make’M ’S 
difference is not, as the Court states, that ‘J

lation of maintaining segregated admis­
sions, and that there was no further obli- ou,^( uw..
gation to use racial reassignments to elimi- it would justify race-conscious action-see; ' J

same purpose. McDaniel v. Barresi, 402 missible ways that do not involve classifies^ "j 
U.S. 89, 40-41, 91 S.Ct 1287,1288,28 L.Ed. tion by race. In the particular field ofi 2 
2d 582 (1971). While thus permitting the state contracting, for example, it may! 'I 
use of-race to declassify racially classified adopt a preference for small businesses, orl .3 
students, teachers, and educational re- even for new businesses—which would! d 
sources, however, we have also made it make it easier for those previously exclud-V 
clear that the remedial power extends no ed by discrimination to enter the fieldll 3 
further than the scope of the continuing Such programs may well have racially dis-3 1 
constitutional violation. See, e.g., Colum- proportionate impact, but they are note J 

bus Board of Education v. Penick, supra, based on race. And, of course, a State may !'
443 U.S., at 465, 99 S.Ct., at 2950; Dayton "undo the effects of past discrimination” tail 
Board'of Education v. Brinkman, 433 the sense ofgiving the identified victim of s'l 
U!S.:: 406, 420, 97 S.Ct 2766, 2775, 53 state discrimmation that which it wrongfubq J
L.Ed.2d 851 (1977); Milliken v. Bradley, ]y denied him—for example, giving to’ai
418 U.S. 717, 744, 94 S.Ct 3112, 3127, 41 previously rejected black applicant the job!! 4 
L.Ed.2d 1069 (1974); Keyes v. School Dis- that by reason of discrimination, had been 2 3 
trict No.1, Denver, Colorado, 418 U.S., at awarded to a white applicant, even if thirl S
218, 93 S.Ct.,* at 2699. And it is implicit in means terminating the latter’s employ^ d213,93 S.Ct,'at 2699. And it is implicit in i • -j' '
our cases that after the dual school system ment. In such a’context the white' joW ' 
has been completely disestablished, the holder is not being selected for disa<fc<? < 
States may no longer assign students by vantageous treatment because of his race,.1J

CITY OF RICHMOND v. J.A. CROSON CO. 
( CIU M 109 S.C<. 706 (19S9)

f, discrimination makes it less supportable
f than ever, because more obviously unneed-

t ‘-In his final book, Professor Bickel wrote:
“[A] racial quota derogates the human

p - dignity and individuality of all to whom it
1 is applied; it is invidious in principle as
t well as in practice. Moreover, it can
[ easily be turned against those it purports
| . to help. The history of the racial quota
| his a history of subjugation, not benefi-

•, cence. Its evil lies not in its name, but in
r Uts effects: a quota is a divider of socie-
£ vty, a creator of castes, and it is all the
f worse for its racial base, especially in a
E . society desperately striving for an equali- should be compensated for by discrimina- 

sty that will make race irrelevant." Bick-
E. el, The Morality of Consent, at 133.
E Those statements are true and increasingly
| prophetic. Apart from their societal ef-
| fects, however, which are “in the aggre-
I gate disastrous,” id., at 134, it is important
K not to lose sight of the fact that even
L “benign" racial quotas have individual vic-
K tims, whose very real injustice we ignore
E whenever we deny them enforcement of
E their right not to be disadvantaged op the 
s basis of race. Johnson v. Transportation
I Agency, Santa Clara County, Cal, 480
| U.S. 616, 677, 107 S.Ct 1442, 1476, 94 
| L.Ed.2d 615 (1987) (SCALIA, J., dissent-

E ing). As Justice Douglas observed: “A.
B DeFunis who is white is entitled to no
E advantage by virtue of that fact; nor is he
I subject to any disability, no matter what
E his race or color. Whatever his race, he
E had a constitutional right to have his appli-
P cation considered on its individual merits in

a racially neutral manner." DeFunis v.
| Odegaard, 416 U.S. 312, 337, 94 S.Ct 1704,
I 1716, 40 L.Ed.2d 164 (1974) (Douglas, J.,
fc dissenting). When we depart from this
| American principle we play with fire, and
E much more than an occasional DeFunis, 
t Johnson, or Croson bums.
r It is plainly true that in our society
E blacks have suffered discrimination immea-
| surably greater than any directed at other

f racial groups. But those who believe that
racial preferences can help to “even the

f' score” display, and reinforce, a manner of

UX at 407-408, 106 S.Ct, at 3012-3013. 
“(Hjowever sound Green [v. County  
School Board, supra] may have been in victims of~disimtaitaatiom While"most^ 
the context of the public schools,” we said, beneficiaries might be black, neithbrt’
“it has no application to this wholly differ- beneficiarieg nor dbativantagedr^

{S*1.408’ 106 S CL’ at 3°13- 016 preference would be identified*^
oy race jn otber wordjlKf l
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IV is uuiy a^cuuob UUO v<*v*vvu.vy v* uw- ,« 
umented national discrimination, however.1* J

portions of that opinion have been joined twj 

only a plurality of the Court. >

9

$16.6 billion, or about 0.65 percent was 
realized by minority business concerns. 

:l “These statistics are not the result of 
t, random chance. The presumption must

terns have resulted in present economic Thus, as of 1977, there was "abundant 
inequities.’ " H.R.Rep. No. 94-468, pp. evidence” in the public domain “that minor- 

. at”465, ”100 S.Ct, at 2768) (opinion of participation in public contracting opportu-

’ trolled by members of statutorily identified 
1 minority groups, absent an administrative 
I waiver. In 1980, in Fullilove, supra, this 
| Court upheld the validity of this federal 
S set-aside. Chief Justice Burger's opinion 
!• noted the importance of overcoming those 
[ "criteria, methods, or practices thought by 
i. Congress to have the effect of defeating, 
f or substantially impairing, access by the 
f minority business community to public 
F funds made available by congressional ap- 
L propriations.” Fpllilove, supra, at 480, 
I 100 S,Ct, at 2775. Finding the set-aside 
| provision properly tailored to this goal, the 

k plurality concluded that the program was 
f valid under either strict or intermediate 
| scrutiny. Id., at 492, 100 S.Ct, at 2781. 

h The congressional program upheld in 
I Fullilove was based upon an array of con- 
f gressional and agency studies which doc- 
t. umented the powerful influence of racially 
f exclusionary practices in the business 
F world. A 1975 report by the House Com- 
| mittee on Small Business concluded: 

t “The effects of past inequities stemming

CITY OF RICHMOND v. J.A. CROSON CO.
Clle m 109 S.CC. 706 (19S9)

Burger, CJ.) (emphasis deleted and add­
ed).

A 1977 Report by the same Committee 
concluded:

“ ‘[OJver the years, there has developed a 
business system which has traditionally 
excluded measurable minority partic­
ipation. In the past more than the 
present, this system of conducting busi­
ness transactions overtly precluded mi­
nority input. Currently, we more often 
encounter a business system which is 
racially neutral on its face, but because 
of past overt social and economic discrim­
ination is presently operating, in effect, 
to perpetuate these past inequities. Mi­
norities, until recently, have not partici­
pated to any measurable extent, in our 
total business system generally, or in the 
construction industry in particular.’” 
H.R.Rep. No. 94-1791, p. 182 (1977), 
summarizing H.R.Rep. No. 94-468, p. 17 
(1976) (quoted in Fullilove, supra, at 
466, n. 48, 100 S.Ct, at 2768, n. 48). 

Congress further found that minorities 
, ----------- - - seeking initial public contracting assign-

t from racial prejudice have not remamed ments often faCed immense entry barriers 
L , in the past The Congress has recog- which did not confront experienced nonmi- 
? ■ nized the reality that past discrirfnnatory nority contractors. A report submitted to
L . practices have, to some degree, adversely congress in 1975 by the United States 
| affected our present economic system. Commission on Civil Rights, for example, 
| “ ‘While minority persons comprise described the way in which fledgling minor-
[ about 16 percent of the Nation’s popula- ity-owned businesses were hampered by 
| tion, of the 13 million businesses in the "deficiencies in working capital, inability to 
I /United States, only 382,000, or approxi- meet bonding requirements, disabilities 
E mately 3.0 percent, are owned by minori- caused by an inadequate ‘track record,’
| ty individuals. The most recent data lack of awareness of bidding opportunities,
I from the Department of Commerce also unfamiliarity with bidding procedures, pre-
K - indicates that the gross receipts of all selection before the formal advertising pro-
| businesses in this country totals about cess, and the exercise of discretion by
f $2,540.8 billion, and of this amount only government procurement officers to disfa-
r ' i..ni.-—----- k...» n cc vor minority businesses.” 448 U.S., at 467,

100 S.Ct, at 2769 (summarizing United 
States Comm’n on Civil Rights, Minorities 
and Women as Government Contractors

' A majority of this Court holds today, majority’s unnecessary pronouncement*
however, that the Equal Protection Clause will inevitably discourage or prevent' goy-> |
of the Fourteenth Amendment blocks Rich- ernmental entities, particularly States and1 J 
mond’s initiative. The essence of the ma- localities, from acting to rectify the
jority’s position1 is that Richmond has scourge of past discrimination. This is the 1
failed to catalogue adequate findings to harsh reality of the majority’s decision, but 3 
prove , that past discrimination has impeded it is not the Constitution’s command, (i 
minorities from joining or participating ful­
ly in Richmond's construction contracting 
industry. I find deep irony in second-

(,ranuum cnance. inc yiwinyw iotcw
. be made that past discriminatory sys- la76"- ...............

terns have resulted in present economic T—, „ — .
....................„r.„ _______

1-2 (1975) (quoted in Fullilove, 448 U.S., ity businesses ha[d] been denied effective

4 ■•■<^■■•>3
As an initial matter, the majority takes " 

guessing Richmond's judgment on this an exceedingly myopic view of the factual J 
point As much as any municipality in the predicate on which the Richmond City 3 
United States, Richmond knows what racial Council relijd when it passed the Minority | 
discrimination is; a century of decisions by Business Utilization Plan. The majority 1 

this 'and other federal courts has richly analyzes Richmond’s initiative as if it were | 
documented the city's disgraceful history based solely upon the facts about local > 
of public and private racial discrimination, construction and contracting practices ad- : 
In any event, the Richmond City Council duced during the City Council session at 
has supported its determination that minor- which the measure was enacted. Ante, si' 
ities have been wrongly excluded from lo- 713-715. In so doing, the majority down-: j 
cal construction contracting. Its proof in- plays the fact that the City Council had' ' 
eludes statistics showing that minority- before it a rich trove of evidence that disffi ■; 
owned businesses have received virtually crimination in the Nation's construction im- j 
no city contracting dollars and rarely if dustry had seriously impaired the compete J 
ever belonged to area trade associations; tive position of businesses owned or con-'1 j 
testimony by municipal officials that dis- trolled by members of minority groups/ S 
crimination has been widespread in the lo- It is only against this backdrop of doc-' J 
cal construction industry; and the same umenteu nauonai uiscnnunauon, uowevsrf 
exhaustive and widely publicized federal that the local evidence adduced by Ricte" 
studies relied on in Fullilove, studies which mond can be properly understood; The 
showed that pervasive discrimination in the majority's refusal to recognize that Rich-’ 
Nation’s tight-knit construction industry mond has proven itself no exception to thej ■<?
had operated to exclude minorities from dismaying pattern of national exclusion
public contracting. These are precisely the which Congress so painstakingly identified^ a
types of statistical and testimonial evidence infects its entire analysis of this case.'*’^ 
which, until today, this Court had credited Six year8 before Richmond acted, 'co^i 2
in cases approving of race-conscious mea- ^33 passed, and the President signed, thpj |
sures designed to remedy past discrimina- public Works Employment Act of 1977^ ̂
tioa- Pub.L. 95-28, 91 Stat 116,42 U.S.C- § 67011 4
• More fundamentally, today’s decision et seq. (Act), a measure which appropriated;

marks a deliberate and giant step back- $4 billion in federal grants to state ante /
ward in this Court’s affirmative action ju- local governments for use in public work*.
risprudence. Cynical of one municipality’s projects. Section 103(f)(2) of the Act was a; 1

attempt to redress the effects of past racial minority business set-aside provision. It j
discrimination in a particular industry, the required state or local grantees to use 10% J
majority launches a grapeshot attack on of their federal grants to procure services! |

race-conscious remedies in general. The or supplies from businesses owned or cotH

1.' In the interest of convenience, I refer to the
1 opinion in this case authored by Justice C/CON- 

«NOR as "the majority," recognizing that certain
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Bakke, 438 U.S. 265, 359, 98 S.Ct 2733,

finding that "the small business share of Federal 

contracts continues to be inadequate").

CITY OF RICHMOND v. J.A. CROSON CO.
Cite 109 S.CL 706 (1989)

heard testimony from city officials as to omitted); see also Wygant, supra, 476
the exclusionary history of the local con- U—,------- —. . 

X Other reports indicating the dearth of minori­

ty-owned businesses include H.R.Rep. No. 92-

1615, p. 3 (1972) (Report of the Subcommittee 

on Minority Small Business Enterprise, finding 

that the "long history of racial bias" has created 

"major problems" for minority businessmen);

HJLDoc. No. 92-194, p. 1 (1972) (text of mes­

sage from President Nixon to Congress, describ­

ing federal efforts “to press open new doors of 

opportunity for millions of Americans to whom 

those doors had previously been barred, or only 

half-open"); H.R-Doc. No. 92-169, p. 1 (1971) 

(text of message from President Nixon tp Con­

gress, describing paucity of minority business 

ownership and federal efforts to give "every 

man an equal chance at the starting line").

3. Numerous congressional studies undertaken 

after 1977 and issued before the Richmond City 

Council convened in April 1963 found that the 

exclusion of minorities had continued virtually 

unabated—and that, because of this legacy of 

discrimination, minority businesses across the 

nation had still failed, as of 1983, to gain a real 

toehold in the business world. See, eg, H.R. 

Rep. No. 95-949, pp. 2, 8 (1978) (Report of 

House Committee on Small Business, finding

that minority businesses "are severely underca­

pitalized" and that many minorities are disad- According to testimony by trade association 

representatives, the Associated General Contrac­

tors of Virginia had no blacks among its 130 

Richmond-area members, App. 27-28 (remarks 

of Stephen Watts); the American Subcontrac­

tors Association had no blacks among its 80 

Richmond members, ul, at 36 (remarks of Pat­

rick Murphy); the Professional Contractors Es­

timators Association had one black member

among its 60 Richmond members, id., at 39 

(remarks of Al Shuman); the Central Virginia 

Electrical Contractors Association had one 

black member among its 45 members, id., at 40 

(remarks of Al Shuman); and the National Elec­

trical Contractors Association had two black 

members among its 81 Virginia members. Id., 

at 34 (remarks of Mark Singer).

5. Among those testifying to the discriminatory 

practices of Richmond's construction industry 

was councilmember Henry Marsh, who had 

served as Mayor of Richmond from 1977 to 

1982. Marsh stated:

"I have been practicing law in this community 

since 1961, and I am familiar with the practices 

in the construction industry in this area, in the 

State, and around the nation. And I can say 

without equivocation, that the general conduct

nesaes from obtaining not pnly federal con­
tracting assignments, but, state and local 
ones as well. See Fullilove, supra, at 478, 
i^SA.at 2774.’

i The members of. .the Richmond City

t  U.S., at 301-302, 106 S.Ct, at 1861 (MAR-
struction industry.8 Ab the District Court SHALL, J., dissenting); Fullilove, 448 
noted, not a single person who testified U.S., at 517-519, 100 S.Ct, at 2794-2795
before the City Council denied that discrim- (MARSHALL, J., concurring in judgment),
ination in Richmond’s construction industry Analyzed in terms of this two-prong stan-
had been widespread. Civ.Action No. 84- dard, Richmond’s set-aside, like the federal
0021 (ED Va., Dec. 3, 1984) (reprinted in program on which it was modeled, is 
Supp.App. to Juris.Statement 164-165).‘ “plainly constitutional.” Fullilove, supra, 
So long as one views Richmond’s local evi- at 519, 100 S.Ct, at 2795-2796 (MAR- 
dence of discrimination against the back- SHALL, J., concurring in judgment), 
drop of systematic nationwide racial dis­
crimination which Congress had so pains­
takingly identified in this very industry, 
this case is readily resolved.

nities by procurement practices that perpet- City Attorney William H. Hefty); id., at 
uated the effects of prior discrimination.” 14-15 (remarks of councilmember William 

^7-478, lOO S.Ct, at J. Leidinger); id., at 18 (remarks of minori- . 
ty community task force president Freddie
Ray); id., at 25, 41 (remarks of council-

A

1
Turning first to the governmental inter­

Il est inquiry, Richmond has two powerful
“Agreement upon a means for applying interests in setting aside a portion of public 

the Equal Protection Clause to an affirma- c----  . . contracting funds for minority-owned en-
bve-action *program”has’ eluded this Court terprises. The first is the city’s interest in 
every time the issue has come before us.” eradicating the effects of past racial dis- 
Wygant v. Jackson Bd. of Education, 476 crimination. It is far too late in the day to 
U.S. 267, 301,106 S.Ct 1842,1861, 90 L.Ed. doubt that remedying such discrimination 
2d 260 (1986) (MARSHALL, J., dissenting), is a compelling, let alone an important, 
My view has long been that race-conscious interest In Fullilove, six members of this 
classifications designed to further remedial Court deemed this interest sufficient to 
goals “must serve important governmental support a race-conscious set-aside program 
objectives and must be substantiaHy relat- governing federal contract procurement, 
ed to achievement of those objectives” in The decision, in holding that the federal 
order to withstand constitutional scrutiny, set-aside provision satisfied the Equal Pro­
University of California Regents v. tection Clause under any level of scrutiny, 
Bakke, 438 U.S. 265, 359, 98 S.Ct 2733, recognized that the measure sought to re- 
2783, 57 L.Ed.2d 750 (1978) (joint separate move “barriers to competitive access which 
opinion of BRENNAN, WHITE, MAR- had their roots in racial and ethnic discrimi- 
SHALL, and BLACKMUN, JJ.) (citations nation, and which continue today, even ab- 

in the construction industry in this area, and the 

State and around the nation, is one in which 

race discrimination and exclusion on the basis 

of race is widespread.
*1 think the situation involved in the City of 

Richmond is the same.... I think the question 

of whether or not remedial action is required is 

not open to question." App. 41.

Manuel Deese, who in his capacity as City Man­

ager had oversight responsibility for city pro­

curement matters, stated that he fully agreed 

with Marsh’s analysis. Id., at 42.

6. The representatives of several trade associa­

tions did, however, deny that their particular 

organizations engaged in discrimination. See, 

e.g., App. 38 (remarks of Al Shuman, on behalf 

of the Central Virginia Electrical Contractors 

Association).

unabated—and that, because of this legacy of 
< >  • • • «• * . 

nation had ttiU failed, as of 1983, to gain a real 

toehold in the business world. See, e.g., H.R. 

Rep. No. 95-949, pp. 2, 8 (1978) (Report of 

House Committee on Small' Business, finding 

that minority businesses "are severely underca-

vanuged "because they are identified as mem­

bers of certain racial categories”); S.Rep. No. 

95-1070, pp. 14-15 (1978), US.Code Cong. & 

Admin.News 1978, pp. 3835, 3848, 3849; (Re­

port of Senate Select Committee on Small Busi­

ness, finding that the federal effort "has fallen 

far short of its goal to develop strong and grow­

ing disadvantaged small businesses," and "rec-

2774.’ Significantly, thia evidence demon­
strated that discrimination had prevented

-mleriieVL’M^h HD; 

(remarks of Qty Manager Manuel Deese). 

The City Council’s members also heard 
testimony that, although minority groups 
made up half of the city’s population,

 mond had dispensed in construction con- 
jority, tellingly, elides. , The transcript of tracts djiritfg the five years ending in 
the session, at which the Council enacted My ch 1983 had gone to minority-owned
the local set-aside initiative contains numer- prime contractors. Id., at 43 (remarks of
ous; references to the 6-year-old congres- councilmember Henry W. Richardson), 
sional set-aside program, to the evidence of They heard testimony that the major Rich- 
nationwide discrimination barriers de- mond area construction trade associations 
scribed above, and to the Fullilove decision had virtually no minorities among their
itself. See, e.g., App. 14-16, 24 (remarks of hundreds of members.4 Finally, they

ogniz[ing] the pattern of social and economic 

discrimination that continues to deprive racial 

and ethnic minorities, and others, of the oppor­

tunity to participate fully in the free enterprise 

system"); S.Rep. No. 96-31, pp. IX, 107 (1979) 

(report of Senate Select Committee on Small 

Business, finding that many minorities have 

"suffered the effects of discriminatory practices 

or similar invidious circumstances over which 

they have no control"); S.Rep. No. 96-974, p, 3 

(1980), US.Code Cong. & Admin.News 1980, pp. 

4953, 4954 (Report of Senate Select Committee 

on Small Business, finding that government aid 

must be “significantly increased" if minority- 

owned businesses are to "have the maximum 
practical opportunity to develop into visible 

small businesses”); H.R.Rep. No. 97-956, p. 35 

(1982) (Report of House Committee on Small 

Business, finding that federal programs to aid 

minority businesses have had "limited success* 

to date, but concluding that success could be 

"greatly expanded" with “appropriate corrective 

actions"); H.R.Rep, No. 98-3, p. 1 (1983) (Re­

port of House Committee on Small Business, 

Council were well aware of these exhaus- of the $24.6 million which Rich-
live congressional findings, a point the ma- 1 J 1’*J
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MUN, JJ.), employment, United States v. schools, but also of giving significant aid to 5
Paradise, 480 U.S. 149,167,107 S.Ct 1053, 
1064, 94 L.Ed.2d 203 (1987) (plurality opin- vidious discrimination.”

eral court order forbidding city from allow^-

continuing impact of government accep^'

(plurality opinion); Sheet Metal Workers v. opinion of MARSHALL, J.).

(noting Congress' conclusion that “the sub­
contracting practices of prime contractors 
could perpetuate the prevailing impaired 
access by minority businesses to public con­
tracting opportunities"); id., at 508, 100 
S.Ct, at 2787 (Powell, J., concurring).

1161 (1948), this Court recognized this ind 
terest as a constitutional command, holdingl 1 
unanimously that the Equal Protectioni J 
Clause forbids courts to enforce racially; J 
restrictive covenants even where such coved | 
nants satisfied al] requirements of statai f 
law and where the State harbored no disd ,3 
criminatory intent Similarly, in Norwood^ 3

- jd» a

EEOC, 478 U.S. 421, 480, 106 S.Ct. 3019, 
3052, 92 L.Ed.2d 344 (1986) (plurality opin, 
ion), we have always regarded this factual 
inquiry as a practical one. Thus, the Court 
has eschewed rigid tests which require the 
provision of particular species of evidence, 
statistical or otherwise. At the same time 
we have required that government adduce 
evidence that, taken as a whole, is suffi­
cient to support its claimed interest and to 
dispel the natural concern that it acted out 
of mere “paternalistic stereotyping, not on 
a careful consideration of modern social

own routine operations. In Shelley v. bit as strong as the interest in eliminating 
Kraemer, 334 U.S. 1, 68 S.Ct 836, 92 L.Ed. private discrimination—an interest which J

institutions that practice racial or other itf'J 
- ---------------- ’ Id, at 467, 98J

S.Ct, at 2811-2812; see also Gilmore

497, 100 S.Ct, at 2783-2784 (Powell, J., 
concurring); id, at 521, 100 S.Ct, at 2797 
(MARSHALL, J., concurring in judgment).

Richmqnd has a second compelling inter­
est in setting aside, where possible, a por­
tion of its contracting dollars. That inter-

mLatn4T Private negated spools which alleg^
0’’0'1 ~ ' edly discriminated on the basis of race w’

use public parks).
The majority is wrong to trivialize Uie'

f remedial measures, see United States v.
f i Paradise, 480 US., at 166, and 166-167, n.
r 17, 107 S.Ct, at 1064, and 1064, n. 17 U.S.,'at 387,'98 S.Ct,'at 2797 (separate

forcing and perpetuatmg the exclusionary of whose
effects 0f p^t discnminauom See Falh- homogeneity j. product of rivate , 

t 1 “tion, it does more thj? place iU |

ance or use of private institutions or stru>, 
tures once wrought by discrimination^

ion); id, at 186-189, 107 S.Ct, at 1074- 
1076 (Powell, J., concurring), and valuable City of Montgomery, Vll US. 5^94 S.Ctf' 

SHALL,, J., concurring in judgment). > 

The separate opinions issued in Wygant 
v. Jackson Bd of Education, a case involv­
ing a school board’s race-conscious layoff 
provision, reflect this shared under­
standing. Justice Powell's opinion for a 
plurality of four Justices stated that “the 
trial court must make a factual determina­
tion that the employer had a strong basis in 
evidence for its conclusion that remedial 
action was necessary.” 476 U.S., at 277, 
106 S.Ct, at 1848. Justice 0'CONNOR‘s 
separate concurrence required “a firm ba­
sis for concluding that remedial action was 
appropriate.” Id, at 293, 106 S.Ct., at 
1856. The dissenting opinion I authored, 
joined by Justices BRENNAN and BLACK- 
MUN, required a government body to 
present a “legitimate factual predicate” 
and a reviewing court to "genuinely consid- 
er the circumstances of the provision at

2 issue.” Id, at 297, 303, 106 S.Ct, at 1859,
| -The remaining question with respect to 1862. Finally, Justice STEVENS’ separate 
ft the “governmental interest" prong of equal dissent sought and found "a rational and 
I protection analysis is whether Richmond unquestionably legitimate basis” for the 
| has proffered satisfactory proof of past school board’s action. Id, at 315-316, 106 
i racial discrimination to support its twin in- S.Ct, at 1868-1869. Our unwillingness to 
1 terests in remediation and in governmental go beyond these generalized standards to 

nonperpetuation. Although the Members require specific types of proof in all circum- 
t of this Court have differed on the appropri- stances reflects, in my view, an under- 

ate standard of review for race-conscious standing that discrimination takes a myriad 
of “ingenious and pervasive forms.” Univ­
ersity of California Regents v. Bakke, 438

imprimatur on the practices which forged > 
and which continue to define that communi- 3 
ty. It also provides a measurable boost to ' 
those economic entities that have thrived 
within it, while denying important economic; 
benefits to those entities which, but for 

The majority pays only lip service to this prior discrimination, might well be better*
additional governmental interest See qualified to receive valuable government
ante, at 720, 726. But our decisions have contracts. In my view, the interest in en-j 
often emphasized the danger of the govern- suring that the government does not re- '5 
ment tacitly adopting, encouraging, or fur- fleet and reinforce prior private discrimina- 
thering racial discrimination even by its tion in dispensing public contracts is every 3 
“ , bit as strong as the interest in eliminating

t CITY OF RICHMOND v. J.A. CROSON CO.
Clu •> 10» S.CI. 70S (1M»)

| this Court has repeatedly deemed compel-
| ling. See, e.g., New York State Club Assn.
L v. New York City, 487 U.S.----- , n. 5, 108
I S.Ct 2225, 2235 n. 5, 101 L.Ed.2d 1 (1988);
[' Board of Directors v. Rotary Club, 481
I U.S. 537, 549,107 S.Ct. 1940,----- , 95 L.Ed.
| 2d 474 (1987); Roberts v. United States
I Jaycees, 468 U.S. 609, 623, 104 S.Ct 3244,

I 3252, 82 L.Ed.2d 462 (1984); Bob Jones
B University v. United States, 461 U.S. 574,
I 604, 103 S.Ct 2(117, 2035, 76 L.Ed.2d 157
| (1983); Runyon v. McCrary, iZl U.S. 160,

I 179, 96 S.Ct 2586, 2598, 49 L.Ed.2d 415 
I (1976). The more government bestows its conditions.” I^llilove J. 'Klu^nick, ^ 
| rewards on those persons or businesses U.S., at 519, 100 S.Ct, at 2795 (MAR- 
| that were positioned to thrive during a
K period of private racial discrimination, the
K tighter the dead-hand grip of prior discrimi-
| nation becomes on the present and future.

I Cities like Richmond may not be constitu-
I tionally required to adopt set-aside plans.
I But see North Carolina State Bd. of Edu-
’ cation v. Swann, 402 U.S. 43, 46, 91 S.Ct
L 1284, 1286, 28 L.Ed.2d 586 (1971) (Constitu-
I tion may require consideration of race in
f remedying state-sponsored school segrega-
E tion); McDaniel, supra, 402 U.S.^t 41,

6 100 S.Ct, at 1288 (same, and stating that
k “Way other approach would freeze the sta-
S tus quo that is the very target of all deseg-
| rogation processes”). But there can be no
I doubt that when Richmond acted affirma-

s- lively to stem the perpetuation of patterns
of discrimination through its own decision-

‘ making, it served an interest of the highest
7 order.

sent any intentional discrimination or un­
lawful conduct" 448 U.S., at 478, 100
S.Ct, at 2774; see also id, at 502-506, 100
S.Ct, at 2787-2789 (Powell, J., concurring);
id, at 520,100 S.Ct, at 2796 (MARSHALL,
J., concurring in judgment). Indeed, we 
have repeatedly reaffirmed the govern­
ment’s interest in breaking down barriers „  
erected by past racial discrimination, in u Narrison, 413 U.S. 455, 93^ S.Ct 2804;^ J 
cases involving access to public education, L.Ed.2d 723 (1973), we invalidated a pri>3 i 
McDaniel v. Barresi, 402 U.S. 39, 41, 91 gram in which a State purchased textbooks^ 7 
SXt 1287, 1288, 28 L.Ed.2d 582 (1971); and loaned them to students in public and) > 
University of California Regents v. private schools, including private schools’ 
Bakke, 438 U.S., at 320, 98 S.Ct, at 2763 with racially discriminatory policies. ' 
(Powell, J.); id, at 362-364, 98 S.Ct, at stated that the Constitution requires' 4*' 
2784-2785 (joint separate opinion of BREN- state “to steer clear, not only of operating* 
NAN, WHITE, MARSHALL, and BLACK- the old dual system of racially segregated



746

which the majority decries as a basis

see Civ. Action No. 84-0021 (ED Va.1984)

~ of Pract"

evk-pervasiveness of prior discrimination that

ic inequities’in construction contracting- 
resulted from “ 'past discriminatory sys­
tems.’ ” Supra, at 741 fouotimr w P

unwilling to participate, is designed precise-

other.

strata that discrimination had occurred the ™X“?“?ely “ "““Placed.” Ante, < >
descrintive testimnnv _ “ true that when the ‘ t

reliance on generXed

CITY OF RICHMOND v. J.A. CROSON CO.
Clle u 109 S.CI. 70S (1M»)

spite the city’s racially mixed population T! on/llmsy foundations. The majority ■■ 
strongly suggests that construction con- fo[ exairiPle- reliance on the' 3*
trading in the area was rife with ’’present , panty between the share of city con-' J 
economic ineouities ” iv. tu tracts awarded to minority firms <

l, Jolinson v. Transportation Agency, su- area contracting had been widespread, and 
| pro, Justice O’CONNOR specifically ob- that the setaside ordinance was a sincere

served that, when it is alleged that discrim- and necessary attempt to eradicate the ef- 
S ination has prevented blacks from "obtain- fects of this discrimination. The majority

Richmond's reliance < ’__
try-specific findings is a far Jry'fom'the

urknco Li .----------- ••—jvasvjr 9 Buggesuon uiai wnoiesale
deference “ what Ri“ -eks is a clas-

But the majori­
ty’s trivialization of the testimony of Rich­
mond’s leaders is dismaying in a far more 
serious respect. By disregarding the testi­
mony of local leaders and the judgment of 
'::J government, the majority does vio-

ted) (quoted in Johnson v. Transportation nority-owned enterprises, subject to the or- 
666^57' 107 S-Ct dinance’s provision for waivers where mi- 

MAD 1665’ 94 L-Ed-2d 615 (1987) (O’CON- nority-owned enterprises are unavailable or

109 SUPREME COURT REPORTER

’Hie varied body of evidence on which tion”
Richmond relied provides a "Z, r W ? 016 majority decries “ a bwis

SpoTw;^
determine that the effects of past recial “o. i , contractors as mere "so-
discrimination wammt^ a .1 J discnmmation” is not the only re-.
prophylactic governmental response Zu "itique shows.
have noted, supra, at 740-742 Richmond unwillmgness to come to grips with why. 
acted against a bTckiop oi “ construction<ontracting in Richmond is es-, 
and Executive BranSXiL S dem jXihVk “d-enterpri3e'

’ adduced,by the,city, "standing alone,” see,-

t NOR, J., concurring in the judgment)). i
■a ** — * * - - » —- —g** wws«WW

K Second, and more fundamentally, where ly to ea8e “inority contractors into the 
p. the issue is not present discrimination but industry-
L rather whether past discrimination has re- The majority’s perfunctory dismissal of 
| suited in the continuing exclusion of mi- the testimony of Richmond’s appointed and
|- nonties from an historically tight-knit in- elected leaders is also deeply disturbing,
f dustry, a contrast between population and These officials—including councilmembers, 

work force is entirely appropriate to help a former mayor, and the present city man- 
| gauge the degree of the exclusion. In ager—asserted that race discrimination in
E, Johnson v. Transportation Agency, su- area contracting had been widespread, and
| pro, Justice O’CONNOR specifically ob- that the setaside ordinance was a sincere

served that, when it is alleged that discrim- and necessary attempt to eradicate the ef- 

?. ing th[e] experience” needed to qualify for however, states that where racial claasifica-
5 a position, the “relevant comparison” is not b*008 are concerned, “simple legislative as-
f to the percentage of blacks in the pool of surances of good intention cannot suffice.” 
f qualified candidates, but to “the total per- Ante, at 724. It similarly discounts as 

centage of blacks in the labor force.” 480 minimally probative the City Council’s des-
U.S., at 651, 107 S.Ct, at 1462; see also '^nation of its set-aside plan as remedial

i Steelworkers v. Weber, 443 U.S. 193, 198- "[BJlind judicial deference to legislative or
L 199, and n. 1, 99 S.Ct 2721, 2724-2725, and executive pronouncements,” the majority

n. 1, 61 L.Ed.2d 480 (1979); Teamsters, 431 explains, "has no place in equal protection
[•; U.S., at 339, n. 20, 97 S.Ct, at 1856, n. 20. analysis.” Ante, at 724.

B ,• , , . • *-----------uvrtrcuvciB WllttU ivicnmo
| tices and help them procure subcontracting sic straw-man argument
E assignments—is itself grossly dominated ..............
& by nonminorities. The majority’s assertion
| that the city "does not even know how
| many MBE’s in the relevant market are uluu,
£ qualified,” ante, at 725, is thus entirely local

systems. In sum, to suggest that the facta nT*' ?ut this P™"?18 does not impugm J
on which Richmond has relied do not pro- Rlchmond 8 statistical contrast, for two; 1
vide a sound basis for its finding of past Rrst’ C0n8ideri»K how miniscule i '"J
racial discrimination simply blinks credibili- the share of Richmond public construction; S
ty. contracting dollars received by minority-, >

--------------- wood School Diet., supra, 433 U.S. atWlL

No 94-468, pp. 1-2 (1975)). The city’s’local
evidence confirmed that Richmond’s 

_ 9 v . _
• - - - — — —* ■» w ** f

pernicious national pattern. The fact that
just ,6759. of public construction expendi­
tures over the previous five years had gone • j- -j ', . ■ --------v ------ ----- - “
to, minority-owned prime contractors de- lndlvldua! ’terns of Richmond’s evidence1 
|>• A — Xl_ —Sx • « «« t J - aS —

stiongly AUggZts^t^XZ: eMmple’^that’rel^’ce"oTtae'

t-—-O - w.v was me witn "present ' '7':—' "™ vl con- ' .!
economic inequities.” To the extent this u “ awarded to minority firms (.67%) and ’ '
enormous disparity did not itself demon- °.f Richmond (ap-’; ;

■ — It is true that, when the factual predi- j 
cate needed to be proved is one of present1 3 
discrimination, we have generally credited .1 I 
statistical contrasts between the racial1’ ?

tracting funds that other businesses re- (reprinted at Supp.App. to Juris. State- 
' 431 U.S., at ment 164)—this most likely reflects the lin-

342, n. 23 97 S.Ct, at 1858, n. 23 (”[F]ine gering power of past exclusionary practic-
; tuning of the statistics could not have ob- es. Certainly this is the explanation Con-
. soured the glaring absence of minority gress has found persuasive at the national
’ dnvers.... [T]he company’s inabili- level. See Fullilove, 448 U.S., at 465, 100

ty to rebut the-inference of discrimination S.Ct, at 2768. The city's requirement that
tame not from a misuse of statistics but prime public contractors set aside 30% of
from the inexorable zero”’) (citation omit their subcontracting assignments for mi­

descnptive testimony of Richmond’s elect 
ed and appointed leaders drew the neces­
sary link between the pitifully small pres-
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oCje^,1..d“?^“ation”. 18 not the only «■ 

_ unwillingness to come to grips^th why'

a -------- - ------------------  ... ill,

ed and appointed leaders drew the 
p M — 1?_ 1— 1 <

- w.*»«**a pa co-
ence of minorities in construction contract „„ ... . -------- — ••—~
mg and past exclusionary practices That composition of a work force and the genet ’
na. one who testified challenged this de- al,poPul*ion 88 Proving discrimination only0 i
piction of widespread racial discrimination «h®r®.11118 contrast revealed “gross statis- a1. 
m area construction contracting lent signif- d“Pantic8.’’ Hazelwood School Dis* j 
’cant weight to these accounts. The fact State*’ 433 UA 299, 307- J
that area trade associations had virtually f7^6' 2741-2742’ 53 I

nor, mm(>rity members dramatized the ex 768 (1977) VI1 ca8e); 8ee al8° Teams 1 
tent of present inequities and suggested United ‘S'tote8’ 431 u-s- 824, 839,q J

the lasting power of past discriminatory S'?t ^843,1856. 52 L.Ed.2d 396 (1977)1 1
on which Richmond has°riied do not^ „ -------- -  --------- - ;
vide a sound basis for its finding of past C0n8idering,how miniscule:

discrimination warranted a remedial and

have noted, supra, at 740-742 Richmond

of disaggregating Richmond’s local

concluding that no single piece of evidence!

o°^°f “Uree.’ .‘'BtanM alone’' or exist in,

together, reinforcing o/contradicting each •;
ether. |

In any event, the majority’s criticisms of 1
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In Bradley v. School Board of City of

n. 1 (CA4 1972), aff’d by an equally divided

annex part of an adjacent county at a time The Court of APPeals majority in Bradley3 
whan fho m'tv’o klo/»Lr —___ _______ used eflUallv nunCFAnt. words in daan»nhinrr‘/ «

none-.

race.

in our federal system which this Court has Richmond, Virginia, 462 F.2d 1058, 1060, ‘
long championed. Local officials, by virtue n. 1 (CA4 1972), aff’d by an equally divided ... 
oLtheu-prommty to, and their expertise Court, 412 U.S. 92, 93 S.Ct 1952, 86 L.Ed.

2d 771 (1978), the Court of Appeals for the 
Fourth Circuit, sitting en banc, reviewed in- 
the context of a school desegregation case 
Richmond’s long history of inadequate

 used equally pungent words in describing 1 
ing 50% because it was "infected by the Public and private housing discrimination in,' J 
impermissible purpose of denying the right Richmond. Though rejecting the black', 
to vote based on race through perpetuating plaintiffs’ request that it consolidate Rich-|* | 

from office.” Id., at 873, 95 S.Ct, at 2305; neighboring counties, the majority 
r ’ ” ' — ■“ “ *  ' '  ‘ " 
(BRENNAN,, J., dissenting) (describing that “within the City of Richmond there*

pose..,., to avert a transfer of political to perpetuate apartheid of the

population majority”) (citation omitted).’

7. For a disturbing description of the lengths to 

which some Richmond white officials went dur­

ing recent decades to hold in check growing

possible was integrated. Superimposed on the

— ----------------------- ---------------—1 segrega-

(OfCONNOR, J., concurring in judgment in 
part and dissenting in part). The majority, 
however, leaves any traces of comity be­
hind in its headlong rush to strike down 
Richmond’s race-conscious measure.

Had the majority paused for a moment 
on the facts of the Richmond experience, it 
would have discovered that the city’s lead­
ership is deeply familiar with what racial 
discrimination is. The members of the 
Richmond City Council have spent long 
years witnessing multifarious acts of dis­
crimination, including, but not limited to, 
the deliberate diminution of black resi­
dents’ voting rights, resistance to school 
desegregation, and publicly sanctioned 
housing discrimination. Numerous deci­
sions, of federal courts chronicle this dis­
graceful recent history. In Richmond v. 
United States, 422 U.S. 858, 95 S.Ct 2296, 
45 L.Ed.2d 245 (1975), for example, this 
Court denounced Richmond’s decision to

when the city’s black population was near-

impermissible purpose of denying the right Richmond. Though rejecting the black', -< 
to vote based on race through perpetuating plaintiffs’ request that it consolidate Rich-j 1
white majority power to exclude Negroes mond’s school district with those of twO(< 4
from office,” Id., at 873, 95 S.Ct, at 2305; neighboring counties, the majority none-, i
see also id,, at 382, 95 S,Ct, at 2309 theless agreed with the plaintiffs’ assertion" |
(BRENNAN, J., dissenting) (describing that "within the City of Richmond .thety,
Richmond’s "flagrantly discriminatory pur- has been state (also federal) action tending, 

’ . " ’ . . „ _j races
control to what was fast becoming a black- ghetto patterns throughout the city." Ji,. 3 

- . at 1065 (citing numerous public and private/
black political power, see J. Moeser and R? | 

Dennis, The Politics of Annexation—Oligarchic1 1 
Power in a Southern City 50-188 (1982). 1

No principle of federalism or of federal 
power, however, forbids a state or local 
government from drawing upon a national­
ly relevant historical record prepared by 
the Federal Government. See Renton v. 
Playtime Theatres, Inc., 475 U.S. 41, 51- 
52, 106 S.Ct. 925, 931, 89 L.Ed.2d 29 (1986) 
(city “ “entitled to reIy on ^e experiences 
of Seattle and other cities” in enacting an 
adult theater ordinance, as the First 
Amendment “does not require a city, ... to 
conduct new studies or produce evidence 
independent of that already generated by

5 1 vehemently disagree with the the cities relies upon is reasonably believed
; majontys dismissal of the congressional to be relevant to the problem that the city

ecutlveu Branch findings noted in addresses”); see also Steelworkers v. Web­
er, 443 U.S., at 198, n. 1, 99 S.Ct., at 2724, 
n. 1 (“Judicial findings of exclusion from

to assure that the development that they made 

possible was integrated. Superimposed on the 

pattern of government-aided residential segrega­

tion ... had been a discriminatory policy of 

school construction, i.e., the selection of school 

construction sites in the center of racially iden­
tifiable neighborhoods manifestly to serve the 

educational needs of studenu of a single race. 

"The majority does not question the accuracy 

of these facts." 462 F.2d, at 1075-1076 (Winter, 

J.) (emphasis in original) (footnotes and cita­

tions omitted).

9. Compare Fullilove, 448 U.S., at 541, 100 S.Ct., 

at 2807 (STEVENS, J., dissenting) (noting state­

ments of sponsors of federal set-aside that mea­

sure was designed to give their constituents "a 

piece of the action").

---- ------ | 
cation, 847 U.S. 483, 74 S.Ct 686, 98 LEd. ) J 
873 (1954), and the cases implementing its; 3 
holding. Tljg dissenting judge elaborated:, | 

"The sordid history of Virginia’s, and' 
Richmond’s attempts to circumvent, de- i? 
feat, and nullify the holding of Brown (. 3
has been recorded in the opinions of this < a
and other courts, and need not be re- 1
peated in detail here. It suffices to say vg 
that there was massive resistance and, 
every state resource, including the ser:. 
vices of the legal officers of the state/ *" 
the services of private counsel (costing J 
the State hundreds of thousands of dol-. ;3 
lars), the State police, and the power and 
prestige of the Governor, was employed M 
to defeat Brown I. In Richmond, as has. 
been mentioned, not even freedom of 
choice became actually effective until: 3 
1966, twelve years after the decision of 
Brown I. " 462 F.2d, at 1075 (Winter, J.) J 

(emphasis in original) (footnotes and cita-5 
tions omitted). ■ j|

lence to the very principles of comity with-
i .................................„ — - — —— . — — ——— I , I ■ v
long championed. Local officials, by virtue

with, local affairs, are exceptionally well-
qualified to make determinations of public
good “within their respective spheres of
authority.” Hawaii Housing Authority v.
Midkiff, 467 U.S. 229, 244, 104 S.Ct. 2321 „
2331,.81 L.Ed.2d 186 (1984); see also FERC
v.. Mississippi, 456 U.S. 742, 777-778, 102 
S«Ct. 2126, 2147, 72 L.Ed.2d 582 (1982)

I CITY OF RICHMOND v. J.A. CROSON CO.
| Cite u 109 S.CL 706 (19S9)

| acts of discrimination).* The majority concedes that Congress estab

• When the legislatures and leaders of lished nothing less than a "presumption’ 
| cities with histories of pervasive discrimina- that minority contracting firms have been
E tion testify that past discrimination has disadvantaged by prior discrimination
I infected one of their industries, armchair Ibid. The majority, inexplicably, would
I cynicism like that exercised by the majority forbid Richmond to "share” in this informa-
| has no place. It may well be that "the tion, and permit only Congress to take note
K autonomy of a state is an essential compo- of these ample findings. Ante, at 727. In
» nent of federalism,” Garcia v. San Anto- thus requiring that Richmond’s local evi-
E nio Metropolitan Transit Authority, 469 dence be severed from the context in which
K U.S. 528, 588,105 S.Ct 1005,1037, 88 L.Ed. it was prepared, the majority would require
I 2d 1016 (1985) (O'CONNOR, J., dissenting), cities seeking to eradicate the effects of
K and that “each State is sovereign within its past discrimination within their borders to
I* own domain, governing its citizens and pro- reinvent the evidentiary wheel and engage
| riding for their general welfare," FERC v. in unnecessarily duplicative, costly and
I Mississippi, 456 U.S., at 777, 102 S.Ct., at time-consuming factfinding,
g- 2147 (O’CONNOR, J., dissenting), but ap-
| parently this is not the case when federal
l judges, with nothing but their impressions
(. to go on, choose to disbelieve the explana-
r tions of these local governments and offi-
| cials. Disbelief is particularly inappropri-
t ate here in light of the fact that appellee
£ Croson, which had the burden of j.  \.o

unconstitutionality at trial, Wygant, 476
I U.S., at 277-278, 106 S.Ct, at 1848 (plurali- 
| ty opinion), has at no point come^fbrward 
/ with any direct evidence that the City 
k Council’s motives were anything other than
& sincere.’

other cities, so long as whatever evidence

i V ftheJ.conKre8sijonal 10 be relevant to the problem that the city

) Fullilove as having "extremely limited”
S probative value in this case. Ante, at 726.

, 8. Again the dissenting judge—who would have
I consolidated the school districts—elaborated: 

f- IMJany other instances of state and private
E action contributfedj to the concentration of 

| black citizens within Richmond and white citi-

i ?ens with out. These were principally in the 

t area of residential development. Racially re- 

p strictive convenants were freely employed. Ra- 

h dally discriminatory practices in the prospec- 

I live purchase of county property by black pur- 

f chasers were followed. Urban renewal, subsi- 

" dized public housing and government-sponsored 

r home mortgage insurance had been undertaken 

on a racially discriminatory basis. [The neigh­
boring counties] provided schools, roads, zoning

1 and development approval for the rapid growth

of the white population in each county at the

expense of the city, without making any attempt
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strate .that they cannot comply with its

a
Preference of any size or duration,” ante, had failed to 'ameliorate the effects of re­

public contracts and discrimination by pub- way.” University of California Regents\:

Bk.moLcau 11, vperuies enureiy prospec- 
Jn my judgment, Richmond’s set-aside tively,. Ibid. Richmond’s initiative affects

aeeks to serve in remedying past discrimi-

for not

CITY OF RICHMOND v. J.A. CROSON CO.
Clt* M 109 S.Ct. 706 (19S9)

aside] in 1977, it knew that other remedies
crafts on racial grounds are so numerous strate that they cannot comply with its 
as. to make such exclusion a proper subject provisions. JcL, at 483-484, 100 S.Ct, at

•A

of the equal protection inquiry, for it is 
substantially related to the interests it

These factors, far from "justifyfing]

at 727, are precisely the factors to which 
this Court looked in Fullilove. The majori­
ty takes issue, however, with two aspects 
of Richmond’s tailoring: the city’s refusal
to explore the use of race-neutral measures 
to increase minority business participation
in contracting, and the selection of a 30% exposed limitations of race-neutral

nation and ip ensuring that municipal con­
tract procurement does not perpetuate that 
discrimination. The most striking aspect 
of the city’s ordinance is the similarity it

at 2762. Even accepting the majority's view 

that Richmond’s ordinance is overbroad be­

cause it includes groups, such as Eskimos or 

Aleuts, about whom no evidence of local dis­

crimination has been proffered, it does not nec­

essarily follow that the balance of Richmond's 

ordinance should be invalidated.

Finally, like the federal provision, Rich­
mond’s does not interfere with any vested 
right of a contractor to a particular con­
tract; instead it operates entirely prospec-

plan al$o comports with the second prong oh!y future economic arrangements and im­
poses only a diffuse burden on nonminority 
competitors—here, businesses owned or 
controlled by nonminorities which seek sub­
contracting work on public construction 
projects. The plurality in Wygant empha­
sized the importance of this not disrupting 
the settled and legitimate expectations of

cial discrimination in the construction in­
dustry”). The Equal Protection Clause 
does not require Richmond to retrace Con­
gress’ steps when Congress has found that 
those steps lead nowhere. Given the well- 

________________ __  _ I mea- 
set-aside figure. Ante, at 728. The major- sures-11 was thus appropriate for a munici- 
ity’s first criticism is flawed in two re- Pality like Richmond to conclude that, in
spects. First, the majority overlooks the the words of Justice BLACKMUN, “[i]n
fact that since 1975, Richmond has barred order to get beyond racism, we must first 
both discrimination by the city in awarding take account of race. There is no other 

lie contractors. See Richmond” Va.' City v. "Bakke, 438 uV stlffT,' 98* S^CtTa'l 

2807-2808 (1978) (separate opinion).11

As for Richmond’s 30% target, the major-

Act Recites no preambulary 'findings' on the 

subject, we are satisfied that Congress had abun­

dant historical basis from which it could con­

clude that traditional procurement practices, 

when applied to minority businesses, could per­

petuate the effects of prior discrimination"); see 

also ut, at 549-550. and 550, n. 25, 100 S.Ct. at 

2811-2812, and 2812, n. 25 (STEVENS, J„ dis­

senting) (noting "perfunctory' consideration ac­

corded the set-aside provision); Days, Fullilove, 

96 Yale LJ. 453, 465 (1987) (ciution omitted) 

("One can only marvel at the fact that the mi­

nority set-aside provision was enacted into law 

without hearings or committee reports, and 

with only token opposition") (footnote omitted).

Code, § 17.1 et seq. (1985). The virtual
absence of minority businesses from the 
city’s contracting rolls, indicated by the .
fact that such businesses have received *ty states this figure “cannot be said 
less than 1% of public contracting dollars, 10 be narrowly tailored to any goal, except 
strongly suggests that this ban has not perhaps outright racial balancing." Ante, 
succeeded in redressing the impact of past at 728. The majority ignores two impor- 
discrimination or in preventing city con- tant facts. First, the set-aside measure 
tract procurement from reinforcing racial affects only 3% of overall city contracting; 
homogeneity. Second, the majority’s sug- thus, any imprecision in tailoring has far 
gestion that Richmond should h^ve first less impact than the majority suggests

bears to the "appropriately limited" federal innocent parties. "While hiring goals im- 
set-aside provision upheld in Fullilove. pose a diffuse burden, often foreclosing 
448 U.S., at 489, 100 S.Ct., at 2780. Like only one of several opportunities, layoffs 
the federal provision, Richmond’s is limited impose the entire burden of achieving ra­
te five years in duration, ibid., and was not cial equality on particular individuals, often
renewed when it came up for reconsidera- resulting in serious disruption of their
tion in 1988. Like the federal provision, lives. That burden is too intrusive.” Wy-
Richmond’s contains a waiver provision gant, 476 U.S., at 283, 106 S.Ct, at 1851;
freeing from its subcontracting require- see Steelworkers v. Weber, 443 U.S., at 
ments those noriminority firrps that demon- 208, 99 S.Ct, at 2730.

10. Although the majority sharply criticizes Rich­

mond for using data which it did not itself 

develop, It is noteworthy that the federal set- 

aside program upheld in Fullilove was adopted 

as a floor amendment “without any congres­

sional hearings or investigation whatsoever." L. 

Tribe, American Constitutional Law 345 (2d ed. 

T988). The principal opinion in Fullilove justi­

fied the set-aside by relying heavily on the afore­

mentioned studies by agencies like the Small 

Business Administration and on legislative re­

ports prepared in connection with prior, failed 
legislation. See Fullilove v. Klutmick. 448 DA

448, 478, 100 S.Ct. 2758, 2774, 65 UEdJd 902 

(1980) (opinion of Burger. CJ.) ("Although the

for judicial notice"); cf. Wygant, 476 U.S., £— ’ -• - '
at 296, 106 S.Ct, at 1858 (MARSHALL, J., mond’s has' arintoT Zn^onZ^nt 

that purports to serve a remedial purpose
can be fairly assessed in a vacuum”).1’ Of
course, Richmond could have built an even
more compendious record of past discrimi­
nation, one including additional stark statis­
tics and additional individual accounts of
past discrimination. But nothing in the
Fourteenth Amendment imposes such oner­
ous documentary obligations upon States
and localities once the reality of past dis­
crimination is apparent See infra, at 728-
726.

discrimination in this very industry. For mmonty contractors and the percentage of 
this reason, this Court in Fullilove refused rninority group members in the Nation.” 
to fault Congress for not undertaking race- 448 U.S., at 513-514, 100
neutral measures as precursors to its race- S.Ct, at 2792-2793 (Powell, J., concurring),
conscious set-aside. See Fullilove, supra, Tlle Richmond City Council’s 30% figure
448 U.S., at 463-467, 100 S.Ct, at 2767- similarly falls roughly halfway between the
2769 (noting inadequacy of previous mea- present percentage of Richmond-based mi-
sures designed to give experience to minor- nority contractors (almost zero) and the
ity businesses); see also id., at 511, 100 percentage of minorities in Richmond
S.Ct, at 2792 (Powell, J., concurring) ("By (50%). In faulting Richmond for not
the time Congress enacted [the federal set presenting a different explanation for its

fl. The majority also faults Richmond’s ordi­

nance for including within to definition of "mi­

nority group members" not only black citizens, 
but also citizens who are "Spanish-speaking, 

Oriental, Indian, Eskimo, or Aleut persons." 

Ante, at 727. This is. of course, precisely the 

same definition Congress adopted in to set-aside 
legislation. Fullilove. 448 UJS., at 454, 100 S.Ct.,

2777.. Like the federal provision, Rich-

N° race^onscious provision third parties. While the measure affects 

30% of public contracting dollars, that 
translates to only 3% of overall Richmond 
area contracting. Brief for Appellant 44, 
n. 73 (recounting federal census figures on 

’ construction in Richmond); see Fullilove, 
supra, at 484, 100 S.Ct, at 2778 (burden 
shouldered by nonminority firms is “rela­
tively light” compared to "overall construc­
tion contracting opportunities").
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this case to announce a set of principles cations for remedial purposes can be craftJ’ .J 
which unnecessarily restrict the power of ed to avoid'stigmatization, ... such ptf'] 
governmental entities to take race-con- grams should not be subjected to convl^ 
scious measures to redress the effects of tional ‘strict scrutiny’-scrutiny that V “
prior discrimination.

measures.

721.

that seek to remedy the effects of prior

check against the "simple racial politics” at

v

•(;b |/.Today, for.the first time, a majority of 
this Court has adopted strict scrutiny as its

concurring in judgment). This is an unwel­
come development A profound difference 
separates governmental actions that them­
selves are racist and governmental actions

strict in theory, but fatal in fact" FuW
love, supra, 448 U.S., at 518-519,100 S.Ct/ ' 
at 2795 (citation omitted). ’

In concluding that remedial classiffaki •

of. race-conscious remedial measures.
Ante, at 721; ante, at 735 (SCALIA, J., 

view under the Constitution than the most 
brute and repugnant forms of state-spon-a 1 
sored racism, a majority of this Court sig-5 
nals that it regards racial discrimination ul .a 
largely a phenomenon of the past and thati Jj 

government bodies need no longer preoccu-g 
py themselves with rectifying racial injuiae 'S 
tice. I, however, do not believe this Nations 
is anywhere close to eradicating racial, diso 
crimination or its vestiges. In constitution^ •.a 
slicing its wishful thinking, the majority! 
today does a grave disservice not only 'tel 
those victims of past and present racial-' 
discrimination in this Nation whom governl1 
ment has sought to assist, but also to this1 
Court’s long tradition of approaching is-’ 
sues of race with the utmost sensitivit “

----- ---------------- -------------------------------------- U1C uuiiuuumg eiiecuj oi paac j
However, I am compelled to add more, for racial discrimination, and because govern^ J 
the majority has gone beyond the facts of mental programs employing racial classifi!' |

CITY OF RICHMOND v. J.A. CROSON CO.
CIU u 109 S.Ct. 706 (1989)

i the city. Ibid. In support of this charac-
f terization of dominance, the majority ob-
L serves that “blacks comprise approximately
F 50% of the population of the city of Rich- 
t mond” and that “[fjive of the nine seats on 
[■ the City Council are held by blacks.” Ibid.
p While I agree that the numerical and 
f political supremacy of a given racial group 
t is a factor bearing upon the level of scruti- 
[ ny to be applied, this Court has never held 

f that numerical inferiority, standing alone,
| makes a racial group “suspect” and thus 
t entitled to strict scrutiny review. Rather, 
| we have identified other “traditional indicia
1 of suspectness”: whether a group has been
I “saddled with such disabilities, or subjected
E to such a history of purposeful unequal 
| treatment, or relegated to such a position

of political powerlessness as to command
i extraordinary protection from the majorita-

f pendent School District v. Rodrigues, 411 ence that minorities in Richmond had much
K * _ _  * - —  * mm w vr saI i . J    J xl- m X XV m 1DOO m mA «r«izln nm

undertaken with sincere remedial goals in
mind, not “simple racial politics.” Ante, at

racism bp to prevent neutral governmental
activity from perpetuating the effects of
such racism. See, e.g., Wygant v. Jackson
Bd. of Education, 476 U.S., at 301-802,106
S.Ct, at 1861 (1986) (MARSHALL, J., dis­
senting); Fullilove, 448 U.S., at 517-519,
100 S.Ct, at 2794-2795 (MARSHALL, J.,
concurring in judgment); University of
California Regents v. Bakke, 438 U.S., at , ■
355-362, 98 S.Ct, at 2781-2784 (1978) (joint 8UeS °f ra“ wlth the utra08t J

separate opinion of BRENNAN, WHITE, t
MARSHALL, and BLACKMUN, JJ.) (cita- B •
tions omitted). j am a]so majority’a asn (j

Racial classifications "drawn on the pre- sertion that even if it did not believe gei3 | 
sumption that one race is inferior to anoth- erally in strict scrutiny of race-based remeft I 
er or because they put the weight of dial measures, "the circumstances of this. 4 
government behind racial hatred and separ- case” require this Court to look upon ’V
atism” warrant the strictest judicial scruti- Richmond City Council’s measure with the
ny because of the very irrelevance of these strictest scrutiny. Ante, at 722. The sols
rationales. Id., at 357-358, 98 S.Ct, at such circumstance which the majority cite?, S
2782. By contrast racial classifications however, is the fact that blacks in Rich- 3
drawn for the purpose of remedying the mond area "dominant racial grou(pi”*£i |

430 U.S. 482, 504, 97 S.Ct 1272, 1285, 51 
L.Ed.2d 498 (1977) (MARSHALL, J., con­
curring).

In my view, the "circumstances of this 
case,” ante, at 722, underscore the impor­
tance of not subjecting to a strict scrutiny 
straitjacket the increasing number of cities 
which have recently come under minority 
leadership and are eager to rectify, or at 
least prevent the perpetuation of, past ra­
cial discrimination. In many cases, these 
cities will be the ones with the most in the 
way of prior discrimination to rectify. 
Richmond’s leaders had just witnessed dec­
ades of publicly sanctioned racial discrimi­
nation in virtually all walks of life—dis­
crimination amply documented in the deci­
sions of the federal judiciary. See supra, 
at 721-722. This history of “purposefully 

______ _________________ _ unequal treatment” forced upon minorities,
7‘ rian political process." San Antonio Inde- not imposed by them, should raise an infer- 
£ - - - ,11  Jxf —M

I U.S~1, 28, 93 S.CL 1278, 1294, 36 LEd.2d to remedy—and that the 1983 set-aside was 
| 16 (1978).

L It cannot seriously be suggested that 
f nonminorities in Richmond have any “histo- 
f ry of purposeful unequal treatment.’^/Md. Richmond’s own recent political history 
k Nor is there any indication that they have underscores the facile nature of the majori- 

any of the disabilities that have characteris- ty’s assumption that elected officials’ vot- 
tically afflicted those groups this Court has ing decisions are based on the color of their 

| deemed suspect Indeed, the numerical skins. In recent years, white and black 
F and political dominance of nonminorities councilmembers in Richmond have increas- 
r within the State of Virginia and the Nation ingly joined hands on controversial mat- 
1 as a whole provide an enormous political ters. When the Richmond City Council 
f check against the "simple racial politics” at elected a black man Mayor in 1982, for 

the municipal level which the majority example, his victory was won with the sup- 
E fears. Ante, at 721. If the majority really port of the City Council’s four white mem- 
’ believes that groups like Richmond’s non- bers. Richmond Times-Dispatch, July 2, 

*. minorities, which comprise approximately 1982, p. 1, col. 1. The vote on the set-aside 
half the population but which are outnum- plan a year later also was not purely along 

| bered even marginally in political fora, are racial lines. Of the four white councilmem- 
J deserving of suspect class status for these bers, one voted for the measure and anoth- 
| reasons alone, this Court’s decisions deny- er abstained. App. 49. The majority’s 
I ing suspect status to women, see Craig v. view that remedial measures undertaken 
L Boren, 429 U.S. 190, 197, 97 S.Ct 451, 456, by municipalities with black leadership 
| 50 T. FA 9A 397 (1976), and to persons with must face a stiffer test of Equal Protection 
| below-average incomes, see San Antonio Clause scrutiny than remedial measures 
I Independent School Disk, supra, 411 U.S., undertaken by municipalities with white 
| at 28, 93 S.Ct, at 1294, stand on extremely leadership implies a lack of political maturi- 
| shaky ground. See Castaneda v. Partida, ty on the part of this Nation’s elected mi-

choice of a set-aside figure, the majority effects of discrimination that itself was J 
honors Fullilove only in the breach. race-based have a highly pertinent basis:; '5

- the tragic and indelible fact that discriminae. f
™ tion against blacks and other racial minorii j

I would ordinarily end my analysis at ties in this Nation has pervaded our N»i I
this point and conclude that Richmond’s tion’s history and continues to scar bur’J
ordinance satisfies both the governmental society. As I stated in Fullilove: “Be-’ | 
interest and substantial relationship prongs cause the consideration of race is relevant’ 
of our Equal Protection Clause analysis, to remedying the continuing effects of past' 1



^4 109 SUPREME COURT REPORTER
755

measures previously defined illegal discriminatinn,

on their,.

similar provision of the Fif- 
dment to empower Congress

'V

CITY OF RICHMOND v. J.A. CROSON CO.
CIUM 109 S.CL 706 (1989)

tion, or as mandating a zero-sum game in

"specific victims" idea as untenable, I believe 

these references—and the majority’s cryptic 

"identified discrimination" requirement—can­

not be read to require States and localities to 

make such highly particularized showings. 

Rather, I take the majority's standard of "identi­

fied discrimination" merely to require some 

quantum of proof of discrimination within a 

given jurisdiction that exceeds the proof which 

Richmond has put forth here.

eyes to this constitutional history and so-

| 1559, 64 L.Ed.2d 119 (1980) (same). In- He would further limit consideration of
E deed, we have held that Congress has this race to those cases in which States find it
| authority even where no constitutional vio- ’’necessary to eliminate their own mainte-
t labon has been found. See Katzenback, nance of a system of unlawful racial classi-
| tupra (upholding Voting Rights Act provi- fication”—a ’’distinction" which, he states,
f sion nullifying state English literacy re- “explains our school desegregation cases.”
i quirement we had previously upheld Ante, at 787 (SCALIA, J„ concurring in
I against Equal Protection Clause challenge), judgment). But this Court’s remedy-stage
t Certainly Fullilove did not view § 5 either school desegregation decisions cannot so
| as limiting the traditionally broad police conveniently be cordoned off. These deci-
r powers of the States to fight discrimina- sions (like those involving voting rights and
R deemed sufficiently 'narrowly tailored,' or 'sub- 

f stantially related,' to the correction of prior dis- 

t crimination by the state actor.” Id., at 286-287, 

f 106 S-Ct. at 1853. The majority's opinion to- 

p day, however, hints that a "specific victims”
E proof requirement might be appropriate in

4. equal protection cases. See, eg., ante, at 727 

(States and localities "must identify that dis- 

fr' crimination ... with some specificity"). Given 
k that just three Terms ago this Court rejected the

12, Although the majority purports to "adherje] 

to the standard of review employed in Wygant," 

ante at 721, the "prima facie case" standard it 

adopts marks an imphcit rejection of the more 

generally framed "strong basis in evidence" t—sr 

endorsed by the Wygant v. Jackson Bd. of Edu. 

cation, 476 US. 267, 106 S.Ct. 1842, 90 I_Ed.2d 

260 (1986) plurality, and the similar "firm basis” 

test endorsed by Justice O'CONNOR in her sepa­

rate concurrence in that case. See id., at 289,
106 S.Ct, at 1854; id., at 286, 106 S.Ct., at 1853. 

Under those tests, proving a prima facie viola­

tion of Title VII would appear to have been but 

one means of adducing sufficient proof to satis­
fy Equal Protection Clause analysis. See John­

son v. Transportation Agency, 480 US. 616, 632,

107 S.CI. 1442, 1452, 94 L.Ed.2d 615 (1987) 

(plurality opinion) (criticizing suggestion that 

race-conscious relief be conditioned on showing 
of a prima facie Title VII violation). .

wmcu a prima lame case oi a constitutional legislation altogether-the meaning of 
or statutory violation can be made out By equal protection would change precipitous- ’ 
its verv tarma iho i__ i_____»xi. ' 'r i '4
. - ■ • , • - —~r-------- v ——a lUMuciui uw rrtuuerv ui {
fectively cedes control of a large compo- the Fourteenth Amendment had in mind m-' 1 
DGDt-Ol the mntAnt. nf that loco __ i*-_ ...... .*.* ed
provuntmto Gongress and to state legisia- of their Amendment would_________,

— — ----- ■ amendments to or the evolving interpreta;-, -
as unlawful the tions of a federal statute passed nearly a' 3

award to nonminorities of an overwhelming century later.1’ 1

The rhetoric of today's majority opinion de*:*’ 

parts from Wygant in another significant 'd 

spect In Wygant, a majority of this Court ro-'i .1 

jected as unduly inhibiting and constitutionally-, - ? 

unsupported a requirement that a municipality' -I 

demonstrate that its remedial plan is designed ’ |

only to benefit specific victims of discrimina-
tion. See 476 US., at 277-278, 106 S.CL, at j | 

1848-1849; id., at 286, 106 S.CL, at 1853 -j • ;i| 

(O’CONNOR, J., concurring in part and concur* ' .2

ring in judgment); id., at 305, 106 S.Ct, at 1863'’ 3
(MARSHALL, J„ dissenting). Justice O'CON-’ mS 
NOR noted the Court's general agreement that a i 3 

“remedial purpose need not be accompanied byi j 

contemporaneous findings of actual discrimina- . 

tion to be accepted as legitimate as long as the'' 3 

public actor has a firm basis for believing that) . 

remedial action is required.... [A] plan need'. 1 
not be limited to the remedying of specific in-, J 

stances of identified discrimination for it to be

■ --tuk

To the degree that this parsimonious f ___ ______________
standard is grounded on a view that either which state power wanes as federal power
§ 1 or § 5 of the Fourteenth Amendment waxes. On the contrary, the Fullilove plu-

| substantially disempowered States and lo- rality invoked § 5 only because it provided
s calities from remedying past racial discrim- specific and certain authorization for the
f ination, ante, at 719, 726-727, the majority Federal Government’s attempt to impose a
| is seriously mistaken. With respect, first, race-conscious condition on the dispensa-
[ to § 5, our precedents have never suggest- tion of federal funds by state and local

ed that this provision—or, for that matter, grantees. See Fullilove, 448 U.S., at 476,
f its companion federal-empowerment provi- 100 S.Ct, at 2774 (basing decision on § 5
| sions in the TJiirteenth and Fifteenth because “[i]n certain contexts, there are

Amendments—was meant to pre-empt or limitations on the reach of the Commerce
limit state police power to undertake race- Powe?’).

h conscious remedial measures. To the con- As for § 1, it is too late in the day to 
F trary, in Katzenbach v. Morgan, 884 U.S. assert seriously that the Equal Protection 
[ 641, 86 S.Ct 1717, 16 L.Ed.2d 828 (1966), Clause prohibits States—or for that matter,
t we held that § 5 "is a positive grant of the Federal Government, to whom the 
k legislative power authorizing Congress to equal protection guarantee has largely 
t exercise its discretion in determining been applied, see Bolling v. Sharpe, 847 
’ whether and what legislation is needed to U.S. 497,74 S.Ct 693, 98 L.Ed. 884 (1954)— 
k secure the guarantees of the Fourteenth from enacting race-conscious remedies. 
; Amendment” Id., at 651, 86 S.Ct, at 1728 Our cases in the areas of school desegrega- 
1 (emphasis added); see id., at 653-656, 86 tion, voting rights, and affirmative action 
| S.Ct, at 1725-1726; South Carolina v. have demonstrated time and again that 

, Katzenbach, 383 U.S. 301, 326-327, 86 race is constitutionally germane, precisely 
| S.CL 803, 817-818, 15 L.Ed.2d 769 (1966) because race remains dismayingly relevant 
E (interpreting similar provision of the Fif- in American life.
F teenth Amendment to empower Congress in adopting its prima facie standard for 
E to implementf ] the rights created” by its States and localities, the majority closes its 
t passage); see also City of Rome v. United eyes to this constitutional history and so- 
t States, 446 U.S. 156, 178, 100 S.Ct. 1548, cial reality. So, too, does Justice SCALIA. 
I 1559, 64 L.Ed.2d 119 (1980) (same). In- He would further limit consideration of 
E deed, we have held that Congress has this race to those cases in which States find it 
k authority even where no constitutional vio- "necessary to eliminate their own mainte-

nqrity officials that is totally unwarranted, share of a city’s contracting dollars, for 
Speh insulting judgments have no place in example, Richmond’s subsequent set-aside 
constitutional jurisprudence. initiative would then satisfy the majority’s

J=.-; ’ . standard. But without such a law, the >
. initiative might not withstand constitution- ’

j Today’s decision, finally, is particularly al scrutiny. The meaning of “equal protec-. 
noteworthy for the daunting standard it tion of the laws” thus turns on the happen- 
imposes upon States and localities contem- stance of whether a State or local body has. )
plating the use of race-conscious measures previously defined illegal discrimination.. j
to eradicate the present effects of prior Indeed, given that racially discriminatory ' I
discrimination and prevent its perpetuation, cities may be the ones least likely to have ' 1
The majority restricts the use of such mea- tough antidiscrimination laws on their □

sures to situations in which a State or books, the majority’s constitutional incorpo-' '1
locality can put forth “a prima facie case of ration of state and local statutes has the 3
a . constitutional or statutory violation.” perverse effect of inhibiting those States pr ' I
Ante, at 724. In so doing, the majority localities with the worst records of official 1
calls into question the validity of the busi- racism from taking remedial action

/ federal anti-discnmination statutes. If |
Nothing in the Constitution or in the Congress tomorrow dramatically expanded 4

prior decisions of this Court supports limit- Title VII of the Civil Rights Act of 1964 78 1
mg state authority to confront the effects Stat 253, as amended, 42 U.S.C. § 2000e eti rl
of past discrimmation to those situations in seq.—or alternatively, if it repealed that 3
which a prima facie case of a constitutional legislation altogether—the

its very terms, the majority's standard ef- ly along with it Whatever tiie Framers of 
fectively cedes control of a large compo- the Fourteenth Amendment had in mind m- 1 
nent of the content of that constitutional 1868, it certainly was not that the content' 3 
provision to Congress and to state legisia- of their Amendment would turn on the- t 
tures. • If an antecedent Virginia or Rich*
mond law had defined i
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case:

yA______________ ,
(b | Mt iiumt, sysTtM>

r.; / -•

• ’ Md ■ 
‘<r';

sympathize with those who—though possi-

ing or applying those momentous charters, the wrongs of "palt'decades. UCU':

X^waTc^stifuboTa^'in6 f S° re*resses- 1 am T*’

hibited from working alongside the Federal I0"6 dayt

promises of the Constitution’s Preamble 
and of the guarantees embodied in the Bill 
of Rights—a fulfillment that would make 
this Nation very special.

the content of the Equal Protection Clause) J 

Government through the Due .Proceed 1

Amendments on their heads. As four Jus- sanctioned slavery, forbade the state-sano.i 
flZtAQ /%/ T —X—A —J •_ vr • .e «« ••».... ' r ..J
sity of California Regent* v. Bakke:

teenth Amendment validly may authorize tion. The Amendments also specificaUy, ' 
or. compel, either the States or private empowered the Federal Government .to' '

I IV
E The majority today sounds a full-scale 

f retreat from the Court’s longstanding soli- 
f, citude to race-conscious remedial efforts 
| "directed toward deliverance of the centu- 

f ry-old promise of equality of economic op- 
r portunity.’’ Fullilove, 448 U.S., at 463,100

S.Ct, at 2767. The new and restrictive 
t; tests it applies scuttle one city’s effort to 
k surmount its discriminatory past, and im- 
E; peril those of dozens more localities. I, 
f however, profoundly disagree with the 
| cramped vision of the Equal Protection 
| Clause which the majority offers today and 
L with its application of that vision to^Rich- 
E mond, Virginia's, laudable set-aside plan. 
| The battle against pernicious racial discrim- 
t ination or its effects is nowhere near won. 
I I must dissent
K 11
I ‘' Justice BLACKMUN, with whom 
f Justice BRENNAN joins, dissenting. 
I ... I j°m Justice MARSHALL’S perceptive 

s and incisive opinion revealing great sensi- 
. tivity toward those who have suffered the 
| pains of economic discrimination in the con- 
f- struction trades for so long.
I’’ I never thought that I would live to see

peals decision which relies upon statements by ’ 3 

James Madison. Amt, at 719. Madison, of 
course, had been dead for 32 years when the ,'ij 

Fourteenth Amendment was enacted.

Defendants who had pled guilty to two 
charges of conspiracy sought to have sen­
tences set aside, alleging that there was 
only a single conspiracy. The District 
Court denied relief and defendants appeal­
ed. The Tenth Circuit Court of Appeals, 
753 F.2d 811, reversed. Following rehear- 

A v - --------- ing en banc, 781 F.2d 792, the court re-
the day when the city of Richmond, Virgi- versed and remanded. On remand, the Dis- 
ma, the cradle of the Old Confederacy, trict Court vacated the judgments and sen- 

j- sought on its own, within a narrow confine, tences on one of the two indictments 
r to lessen the stark impact of persistent against defendants. The Court of Appeals 

discrimination. But Richmond, to its great for the Tenth Circuit affirmed and certiora- 
| credit, acted. Yet this Court, the supposed ri was granted. The Supreme Court Jus- 
* bastion of equality, strikes down Rich- tice Kennedy, held that: (1) plea of guilty 
t mond’s efforts as though discrimination and ensuing conviction comprehend all the 
‘ had never existed or was not demonstrated factual and legal elements necessary to 
1 in this particular litigation. Justice MAR- sustein a binding, final judgment of guilt

13. .TsUingly, the sole support the majority offers 
for its view that, the Framers of the Fourteenth 

Amendment intended such a result are two law 

review articles analyzing this Court’s recent af­
firmative action decisions, and a court of ap-

persons to do. A contrary position 
would conflict with the traditional under-, 
standing recognizing the competence of, 
the States to initiate measures consistent.’ 
with federal policy in the absence of con-, 
gressional pre-emption of the subject ; 
matter. Nothing whatever in the legie- i 
lative history of either the Fourteenth'. I 
Amendment or the Civil Right* Act*) 3 
even remotely suggest* that the States] ■> 
are foreclosed from furthering the funh, 
damental purpose of equal opportunity^ 1 
to which 'the Amendment and those1 
Acts are addressed. Indeed, voluntary 3 
initiatives by the States to achieve^ th<.’ 
national goal of equal opportunity have < 
been recognized to be essential to its" | 
attainment To use the Fourteenth ,*
Amendment as a sword against such3 'A 
State power would stultify that Amend-? .> 
ment’ Railway Mail Assn. v. Corsi, 32S:: ■’? 
U.S, 88, 98, 65 S.Ct 1483, 1489, 89 L.Ed.6 . 4 
2072 (Frankfurter, J., concurring).” 488}
U.S., at 868, 98 S.Ct, at 2788 (1978)’ g 
(footnote omitted) (emphasis added). >3 
In short, there is simply no credible evi. j | 

• .. . .... ... . . „ ■„ deuce that the Framers of the Fourteenth.]
The fact is that Congress’ concern in Amendment sought "to transfer the securi- j 3 

passing the Reconstruction Amendments, ty and protection of all the civil rights
and particularly their congressional autho- from the States to the Federal govern^ -J 

rization provisions, was that States would ment" The Slaughtei^House Cases,; W .1 
not adequately respond to racial violence Wall. 36, 77-78, 21 L.Ed. 394 (1878).1’ The^ 1 
or, discrimination against newly , freed three Reconstruction Amendment nnd^'L 3 
slaves. To interpret any aspect of these ably "worked a dramatic change in thq.1 'J 
Amendments as;proscribing state remedial • balance between congressional and states >1 
responses to these very problems turns the power," ante, at 719: they forbade state;. *3

tices, of whom I was one, stated in Univer- tioned denial of the right to vote, °nd (.Si « 
mtv of CnUfn^n .. of protection J

"[There is] no reason to conclude that the . was substantially applied to the Federal s 
States cannot voluntarily accomplish un- Government through the Due Procegso J 
der § 1 of the Fourteenth Amendment Clause of the Fifth Amendment) unique^; 
What Congress under § 5 of the Four- forbade States from denying equal protec-

U.S. v. BROCE
Cite m 109 S.CL 757 (1989) * ° *

, combat discrimination at a time when the SHALL convincingly discloses the fallacy
breadth of federal power under the Consti- and the shallowness of that approach. His-

t tation was less apparent than it is today, tory is irrefutable, even though one might
f But nothing in the Amendments them- sympathize with those who-though possi-
f selves, or m our long history of interpret, bly innocent in themselves-benefit from
’ J— —--------1--------Al-------------------------------- .1 .

suggests that States, exercising their police 
f- power, are in any way constitutionally in-
I L—r.ww ..vu< aiuiixoiUC uicrcucmi _ . ... J ~

i. Government in the fight against discrimina- agsln. w111 do ,ts best to fulf111 1,16 «reat 
T d nrnmiooo Fkn r*___—___1-1_

affirmative action) stand for the same
broad principles of equal protection which
Richmond seeks to vindicate in this___ _
all persons have equal worth, and it is 
permissible,, given a sufficient factual pred­
icate and appropriate tailoring, for govern­
ment to take account of race to eradicate 
the present effects of race-based subjuga­
tion denying that basic equality. Justice
SCALIA’s artful distinction allows him to
avoid having to repudiate .'‘our school de­
segregation cases,” ibid., but, like the arbi­
trary limitation on race-conscious relief
adopted by the majority, his approach
"would freeze the status quo that is the
very target" of the remedial actions of
States and localities. McDaniel v. Barresi,
402 U^„ at 41, 100 S.Ct, at 1288; see also
Board of Education v. Swann, 402 U.S., at
46, 91 S-Ct, at 1286 (striking down State’s
flat prohibition on assignment of pupils on
basis, of race as impeding an “effective
remedy’’); United Jewish Organisations v.
Carey, 430 U.S. 144, 159-162, 97 S.Ct 996,
1006-1008, 51 L.Ed.2d 229 (1977) (uphold­
ing New: York’s use of racial criteria in 
drawing district lines so as to comply with 
$ 6 of the Voting Rights Act),. ..

71™ u> ui«i vongress concern m sougnt co transrer tne securi- >
passing the Reconstruction Amendments, ty and protection of all the civil rights 1 
and Dartir.lllArlv thoir /•nnm.Ckaavnnnl »..4-k«. frrim fkxx 4-k^ 17_ 1__ 1 ___ '\r L
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Construction Co., Inc. 
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TESTIMONY ON AFFIRMATIVE ACTION IN FCC ALLOCATION OF 
BROADCAST LICENSES

The comparative hearing preference, in which the FCC 
treats minority ownership and participation as a "plus 
factor" in awarding broadcast licenses in a comparative 
bidding contest.

The tax certificate policy, in which the FCC confers 
tax benefits on individuals who sell stations to a 
minority.

Prior to Payton's testimony, questions about the 
constitutionality of the FCC's policies had been raised by two 
apparently conflicting court of appeals decisions, both of which 
had been issued in the wake of the Supreme Court decision in 
Croson. In Shurberg Broadcasting v. FCC, 876 F.2d 902 (D.C. Cir. 
1989), a divided panel of the D.C. Circuit had held that the 
distress sale policy was unconstitutional in light of Croson. 
Three weeks later, in Winter Park Communications v. FCC, 873 F.2d 
347 (D.C. Cir. 1989), another divided panel of the D.C. Circuit

The distress sale policy, in which the FCC allows a 
broadcaster whose fitness to own a license has been 
placed in doubt to sell the license at a "distressed" 
price, but only if the sale is to a member of a 
minority group — nonminorities are not allowed to buy 
a station in a distress sale.

On September 15, 1989, Payton testified before a Senate 
subcommittee2 on the constitutionality of three congressionally- 
mandated affirmative action policies in the FCC's allocation of 
radio and television licenses. Those policies are as follows:

The FCC had instituted the policies in 1978. It justified 
the policies on two grounds: (1) the policies were designed to 
remedy the effects of discrimination that had worked to preclude 
minorities from owning broadcast licenses to any great degree; 
and (2) the policies were designed to foster a wider diversity of 
perspectives over the nation's airwaves, on the theory that the 
underrepresentation of minorities in the broadcasting industry 
had led to an underrepresentation of minority viewpoints in radio 
and television programming. In the mid 1980s, the FCC announced 
that it would reconsider the need for the policies. In response, 
Congress passed appropriations legislation precluding the FCC 
from repealing the policies. As a result, at the time of 
Payton's testimony, the policies had become congressionally- 
mandated.

2 The Communications Subcommittee of the Senate Committee 
on Commerce, Science, and Transportation.
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With respect to the question of whether the FCC policies 
were "narrowly tailored," Payton stressed the following:

That some of the beneficiaries of the policies were 
wealthy entrepreneurs who arguably had been able to 
surmount discrimination was irrelevant, particularly 
since it takes money to buy radio and television 
stations in the first place, and since the diversity

had applied Croson and upheld the comparative hearing preference. 
The Supreme Court was considering whether to review those 
decisions at the time of Payton's testimony. Accordingly, the 
purpose of the hearing was to ascertain whether Congress should 
direct the FCC to revamp its affirmative action policies, in part 
to fend off possible Supreme Court review. Although he urged 
Congress to make some slight modifications to the FCC's policies. 
Payton defended the constitutionality of policies.

Payton argued that Croson did not necessarily undermine the 
FCC's policies. Because they were congressionally-mandated, the 
policies were not subject to the rigorous standards of review 
applicable to the affirmative action programs of state and local 
governments, but rather, to the more lenient standards 
established in Fullilove.

Payton said that he believed there already were sufficient 
findings of discrimination underlying the FCC's policies so as to 
justify them as proper race-based remedial measures. However, to 
help protect them from constitutional challenge, Payton 
recommended that Congress make further findings on the linkage 
between discrimination and minority underrepresentation in 
broadcasting.

Payton also testified that it was constitutionally 
permissible for the FCC to base its policies on the need to 
promote diversity in broadcasting. Payton noted that in the 
seminal Bakke case in 1978, Justice Powell had said that it was 
constitutional for a university to take the race of applicants 
into account in its admission program in order to foster greater 
racial and ethnic diversity among the student body which, in 
turn, would lead to a more robust exchange of ideas on the 
campus. Payton argued that Justice Powell's notion applied with 
just as much force to radio and television. In that regard, 
Payton said that putting more stations in the hands of minorities 
would lead to changes in programming content and news reporting, 
thus exposing the nation to a broader range of perspectives that 
had essentially been unheard and unseen. Payton said that this 
thesis did not amount to crude stereotyping: it did not mean that 
there is such a thing as a "black perspective," and it did not 
mean that all blacks thing alike. Rather, Payton argued, the 
thesis was that in the aggregate, the viewpoints of members of 
minority groups will tend to vary from those of nonminorities.
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rationale of the policies would be furthered regardless 
of whether a beneficiary was rich or not.

Congress did not pass any legislation modifying the FCC's 
policies. In any event, shortly after Payton's testimony, the 
Supreme Court agreed to review the constitutionality of the 
comparative hearing preference and the distress sale policy.

Congress and the FCC had considered and tried a series 
of race-neutral alternatives before resorting to the 
race-conscious policies.

The comparative hearing preference and tax certificate 
policy did not preclude nonminorities from competing 
for stations. Under each policy, the race of a bidder 
was merely one factor in the allocation decision. By 
contrast, Payton noted, the distress sale policy 
operated as a sheltered market from which nonminorities 
were entirely foreclosed. Thus, it was somewhat more 
constitutionally suspect than the other two policies.
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2 -Testimony of John Payton

And, I should tell you, my firm represents Cook Inlet

Region, Inc., whose President, Roy M. Kuhndorf is also testifying

before you today.September 15, 1989

My testimony is presented on my behalf only and nothingMr. Chairman and Members of the Subcommittee:

I say should be attributed to my firm. I welcome this opportunity

to address the Subcommittee on this important and timely issue.

Introduction

measures. Society-wide discrimination has resulted in a disturbing

underrepresentation of minorities in radio and television, and

accounts in large part for the fact that while minorities are some

23% of our population, they own only just over 2% of the radio and

television stations and a much smaller percentage of the cable

franchises in the country.1/ The effects of this discrimination

are not limited to those numbers. In fact, the more significant

consequences have been to the radio and television media

themselves, and to the country as a whole. Society-wide

discrimination has led to the virtual absence of the diverse and

rich viewpoints that minority owners could bring to the electronic

media — which media have indisputably become our dominant and

remedy the effects of

I represented Richmond in the City of Richmond v. 

before the Supreme Court, the case that is largely

I presently represent a

Croson,

responsible for us being here today.

number of local governments in connection with their efforts to

Prior to that case, oncomply with the requirements of Croson.

behalf of the National Lawyers Committee for Civil Rights Under 

Law, the Washington Lawyers Committee for Civil Rights Under Law, 

the Minority Business Enterprise Legal Defense and Education Fund, 

and the Washington Area Construction Industry Task Force, I have 

either intervened or filed amicus briefs in such litigation. 

These efforts sought to defend federal as well as local programs, 

and have been in federal district and circuit courts.

Before the United States Senate
Committee on Commerce, Science and Transportation 

Communications Subcommittee

1/ See National Association of Broadcasters, Minority
Broadcasting Facts 6 (1986); Minority Ownership of Cable
Television Facilities, 52 Rad. Reg. 2d (PSF) 1469, 1471 (1982).

I am John Payton, a lawyer in private practice here in 

Washington, D.C. In the last several years I have been involved 

in defending a wide range of legislation that was designed to

racial discrimination by means of race-based
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minority groups, thereby enhancing the competitiveness of the

The Need for LegislationI. potential minority purchaser.5/

The Current Minority Preference PoliciesA. B. The Recent Court Decisions

about the

governments

1989).

J

Park

3/

1/

that confer tax benefits on those 

or cable systems to members of

minority groups in "distress sales" as an alternative to 

prosecuting the misconduct question to a conclusion.4/ And third.

the FCC has granted certificates 

who sell broadcasting stations

1/ ( . .1.. 
F.C.C.2d 979 (1978).

applying Croson, 

policy unconstitutionally 

a white-owned enterprise that sought the 

But shortly thereafter in Winter

pervasive means of communication — and we are all that much 

poorer for it.

We are here today because of the questions

programs raised by recent court decisions, 

is City of Richmond v,

. 706 (1989), in which the Supreme Court 

granted by state or local

s ban on governmental

See 47 U.S.C. S 309(i)(3)(A) (1982).

See Minority Ownership of Broadcasting Facilities, 68
(continued...)

See id.; Minority Ownership of Cable Television 
.. --------------Reg. 2d (P4F) 1469 (1982)“---------------------------

For more than a decade, the FCC and the Congress have 

sought to address the paucity of minority ownership through three 

policies that directly encourage the acquisition of broadcasting 

licenses and (more recently) of cable franchises by members of 

racial minority groups. First, the FCC has treated minority 

ownership and participation as a factor enhancing an applicant's 

chance to prevail in a comparative contest for a broadcast 

license,2/ and Congress has mandated a similar approach when the 

FCC distributes mass media licenses by a system of random 

selection.3/ Second, broadcasters whose right to a continued 

license has been placed in serious doubt because of alleged 

misconduct have been allowed to sell their stations to members of

validity of these three

The most prominent of these, of course,

J.A. Croson Co., 109 S. Ct

held that racial preferences

violate the Fourteenth Amendment

discrimination unless they are narrowly tailored to meet a 

compelling public interest. Then, in the wake of Croson, the U.S. 

Court of Appeals for the District of Columbia Circuit decided 

Shurberg Broadcasting, Inc, v, F.C.C., 876 F.2d 902 (D.C. Cir.

In Shurberg, a divided three-judge panel,

held that the FCC's distress sale

discriminated against

license being transferred.

2/ See, e.g., West Michigan Broadcasting Co. v. FCC,
735 F.2d 601 (D.C. Cir. 1984), cert, denied, 470 U.S. 1027 (1985). (...continued)

application has been fnedP°liCy O"ly apPlies when n° competing

5/ C^IC.,
Facilities, 52 Rad.
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Communications, Inc, v. F.C.C, 873 F.2d 347 (D.C. Cir. 1989),
broadcasting licenses were in minority hands.6/ The difference

another divided panel of the same court upheld the comparative
between that figure and today’s 2t plus is real and important.

hearing enhancement against a similar constitutional attack. The

D.C. Circuit as a whole has declined to review Shurberg and Winter

congressional action.
Park but it is likely that the Supreme Court will be asked to

review one or both of them.
This is not to

should not be reviewed

Two of the central disputes in Shurberg and Winter Park

are (1) whether and to what extent Congress has mandated the FCC' s

actions, and (2) whether Congress had adequate ground to require

race-conscious action by the FCC. A majority of the Supreme Court
that.

made clear in Croson that the unique powers of Congress give it

much greater leeway to engage in race-conscious action than state

The majority in one panel decision by theor local governments.
II. The Purpose of the Minority Ownership Policies

District of Columbia Circuit, and a dissent in another.

questioned the FCC's minority ownership policies, asserting that

at the outset about the
Congress has not unequivocally required those policies and that.

There has been considerable
even under the broader standards applicable to Congress, there is

no factual record adequate to sustain race-conscious action.

are not. In the eyes of some, a "remedial" program seeks to

The Need for a Congressional ResponseC.

I think this issue is far too important to leave under

compensation of
the present cloud of unconstitutionality. The minority ownership

policies have been working. In 1978, less than 1% of all

*

elsewhere about the difference 

programs that are "remedial" and those that

say that the minority ownership policies

or adjusted where appropriate,

demand for strict scrutiny of

is inappropriate.

It is important to be clear 

purpose of the policies in question, 

discussion in judicial opinions and 

between race-conscious

I do urge 

you will find the

Now is not the time to hazard a halt to that progress for lack of 

clear, unequivocal and adequately based

remedy a wrong. It compensates victims of racial discrimination 

for the wrongs done to them and therefore requires both findings 

of discrimination and a remedy tailored to the

everything that has been said or done in this field, 

when you give the matter a close look, 

core of the minority ownership policies sound.

or that the 

any and all race-conscious programs

I do not urge a knee-jerk reaffirmation of
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Justice O'Connor's statement in Croson that

But those effects are not limited topast or present wrongs.7/

the harms done to identifiable victims.

On the other hand, a "nonremedial" racial preference is 

It looks

today.

approach on the Supreme Court.9/

The

approaches is too simplistic to be tenable.

1
1/

• r

Those

dissenting).

The purpose of the minority ownership policies, as I 

understand them, is thus remedial and nonremedial at once, 

policies seek to overcome the continuing effects of past

Nowhere is this point more evident than in connection 

with broadcasting and cable media, which are collectively present 

in virtually every American household and with which most

In my view, any rigid distinction between these

We are where we are

They include the harm 

done to society at large by the lingering barriers to full 

participation of racial minorities in a wide range of American 

institutions — barriers which, while largely traceable to past 

discrimination, deprive minorities of opportunities and the public 

of the contribution that those minorities could otherwise make 

8/
(1986) (O'Connor, J 
opinion in Bakke).

identified victims.

racial preferences should be "strictly reserved for remedial 

settings" has thus been taken to mean that racial preferences 

should be limited to those that compensate identified victims for

Americans spend a substantial portion of their waking hours, 

barriers to minority participation in ownership and control of 

those media deprive the public of the special contribution to the 

diversity of thought and perspective that minority ownership on 

more than a token scale can make.
7/ See Shurberg, 876 F.2d at 919-20 (opinion of Judge
Silberman).

See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 
concurring) (discussing Justice Powell’s

One principal reason for singling 

out particular minority groups for special treatment is that past 

(and sometimes present) discrimination against them has continuing 

effects we wish to change.

9/ See Croson, 109 S. Ct. at 731 & n.2 (Stevens, J.,
concurring); Wygant, 476 U.S. at 313-15 (Stevens, J.,

in this country on the subject of race largely (but by no means 

wholly) because of the past.

thought to have nothing to do with wrongful conduct, 

solely to the accomplishment of some future good. Justice 

Powell's opinion in Regents of University of California v. Bakke, 

438 U.S. 265 (1978), which affirmed the right of a state medical 

school to take the race of applicants for admission into account 

as a factor making for a desirable diversity in the student body, 

is viewed as exemplifying the nonremedial approach,8/ and Justice 

Stevens is viewed as the primary current exponent of that 
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racial discrimination can only be effectively addressed by
But they do so fordiscrimination.

remedies that take race into account.

Croson hardly sounds the death knell for the use of

Granted, when the Court hasremedial racial preferences.
achieved in

has often rung true.
Court has never even

the Court did not intend to go that far.
programs.10/

The Constitutional StandardIII.

attention has been given to the fact that Croson racial preferences will be upheld.

those ground rules here, two points should be kept in mind.

First, the Court in Croson declared that the

constitutional ground rules are less stringent for the remedial

racial preferences enacted by the federal government than for

Relying on andthose enacted by state and local governments.

strict scrutiny is "an

be unduly deterred from taking race-conscious action when it
not

Whether we like it or not, some effects of contractors. Justice O'Connor's opinion could not have been moreis necessary to do so.

Croson,at 717.

Even Judge Silberman, the author of the lead109 S. Ct. at 718.dissenting).

But in adopting strict scrutiny in Croson,

Indeed, the principal

clear: Congress possesses “unique remedial powers" that enable it 

to use racial preferences where states and cities cannot.

that this is true even

standard of constitutional review,

applied to federal affirmative action

reaffirming Fullilove v. Klutznick, 448 U.S. 448 (1980), which had 

upheld a congressionally-mandated remedial preference for minority

opinion of the Court, authored by Justice O'Connor, makes plain 

that if the constitutional ground rules are satisfied — in other

subjected a legislative classification — racial or otherwise — 

to strict scrutiny, the maxim "strict in theory and fatal in fact"

securing a

viewpoints and perspectives in the

cable media render to the public.

full conformity with the Constitution.

under strict scrutiny, the most rigorous

a standard that the Supreme

words, if the strict scrutiny components are met — then remedial

In attempting to comply with

See Croson, 109 S. Ct.

Id. at 752 (Marshall, J.,

adopted strict scrutiny in 

that therefore now, "benign" racial preferences 

to remedy discrimination are ostensibly treated the same as 

"invidious" classifications that discriminate against minorities. 

While I believe, as do the Croson dissenters, that the adoption of 

unwelcome development,"11/ Congress must

the forward-looking purpose of

greater expression of, and sensitivity to, minority 

service that broadcasting and

That purpose, I believe, can be

I also believe

Much

marked the first time in which a majority of the Supreme Court 

the affirmative action context, and 

that are designed
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To put

To the
interest" component — without making findings of the same degree

"narrowly tailored" to achieve a compelling interest, courts will

Components of Strict Scrutiny
TheA.

scrutiny requires racial preferences to be
Compelling Interest AnalysisB.

1.

The "compelling interest" inquiry addresses whether the
interest.

If the ends are

government officials could use a racial preference only if they

that Croson drew between federal and

under strict

, conceded that "Congress is clearly the

latitude to make findings of 

the basis of the evidence

Strict

factual predicate that gives rise to a "compelling

particular preference are permissible.

tailored" inquiry focuses on whether

reasonable.

The distinctions

state power to use racial preferences mean that even 

scrutiny. Congress retains a fair amount of discretion, 

this in terms of the two components of strict scrutiny, first, 

the broader federal authority allows Congress to establish the 

factual predicate for its racial preferences -- the "compelling

opinion in Shurberg

institution with the most

discrimination and authorize remedies on 

before it."12/

pay more deference to Congress1 selection of the means to the ends 

of its racial preferences than they would to the choices of state 

and local governments.

supported by a 

interest."

"narrowly tailored" to ensure

Need for Congressional Findings Regarding
Remedial Justification for FCC Minority 

Preferences.

of precision and specificity as states and their subdivisions. 

Second, in analyzing whether a federal racial preference is

Second, Croson does not fatally undermine the 

nonremedial aspects of the minority ownership policies, 

contrary, as 30 of the country's leading constitutional scholars 

(including 11 law school deans) concluded, "the positive 

educational value of assuring racial diversity and facilitating 

multiracial experiences" survives Croson.13/

12/ Shurberg, 876 F.2d at 912 (opinion of Judge Silberman).

1711, 1713 (1989).

The compelling interest analysis in Croson illustrates 

the sharp dichotomy between federal and state powers to enact 

remedial racial preferences. In examining the factual predicate 

of the plan at issue in Croson, the Court said that local

in addition, it requires that such preferences be 

that the preferences fit that

ends of a

permissible, the "narrowly

the means selected to achieve the ends are
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was

In that case, the Court

construction industry.

k

14/ See also Milwaukee County Pavers Ass’n v. Fiedle
F. Supp. 1532, 1541 (W.D. Wise. 1989) (Croson and Fullilove was a "cure 

.. ' Id. at 353

had evidence of identified discrimination in a particular

Mere societal discriminationindustry within their jurisdiction.

against minorities is an insufficient factual predicate.

Applying this evidentiary standard in Shurberq, Judge

Silberman claimed that neither the FCC nor Congress had sufficient 

evidence on which to predicate the distress sale policy 

remedial measure.

- ' “  * Pavers Ass’n v. Fiedler, 710

. . - ------------------- .----------- -------------------- , .------------- -------- -------------- ‘
"should be read to require some congressional findings of 
past discrimination").

I do not intend to imply that in authorizing remedial 

racial preferences in broadcasting. Congress need make no findings 

whatsoever and can simply take legislative notice of our nation's 

sordid history in race relations. Instead, it should, as Judge 

Silberman explained, base its action on "some quantum of 

particularized evidence of the effects of societal discrimination 

in [the broadcasting] industry." Shurberg, 876 F.2d at 915 

(opinion of Judge Silberman) (emphasis added).14/

By contrast, the Court admonished that Congress "may 

identify and redress the effects of society-wide discrimination." 

109 S. Ct. at 719 (emphasis added). This reiterated the holding 

of Fullilove nearly a decade earlier.

deemed it unnecessary for Congress to have had before it evidence 

of identified instances of racial discrimination in the national 

1®/ . See Winter Park, 873 F.2d at 365 (Williams, J.,

concurring in part and dissenting in part). The majority opinion 
in Winter Park did not address the constitutionality of the 
comparative hearing enhancement as a remedial measure because the 
FCC had not argued to the court that the preference wa
[for] the effects of perceived racial discrimination."
n.6.

1®/ See Shurberg, 876 F.2d at 915 (opinion of Judge
Silberman).

as a

According to Judge Silberman, the policy i 

supported only by statistics purporting to show minority 

underrepresentation in broadcasting.15/ since the same statistics 

underlie the comparative hearing enhancement and the tax 

certificate program. Judge Silberman would presumably say that, 

as remedial measures, those preferences have the same evidentiary 

deficiency as the distress sale policy. Indeed, Judge Williams 

found such flaws with the comparative hearing preference in his 

Winter Park dissent.16/

My own view of the evidence of past discrimination in 

Shurberg and Winter Park differs from those of Judges Silberman 

and Williams. Be that as it may, Congress should develop more 

explicit links between the statistics evidencing minority


