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agn intelligence functions creates the possibility

by Stewart A. Baker
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“forcement> contrast, had few 
mttmaaonal dimensions and almost no way to 
address international criminal activity. 

By the 1990s, much had changed. Because
rfth^” Uni°u WaS n° longer a ^eat’ some 

l JiI!SOUrCeS devoted “ extracting its secrets

mechanics^of totalitarianism and wanted

Soviet KGB had in common a sweeping authori­
ty to conduct internal and external security and 
intelligence gathering. Determined not to be­
come what they were fighting, the drafters of 
the 1947 National Security Act declared that 
the newly created CIA “shall have no police, 
subpena [sic], or law enforcement powers or 
internal security functions.” The CIA’s role was 
to deal with America’s foreign enemies, not its 
domestic wrongdoers.

The drafters of that language were only 
being prudent Combining domestic and for-

Banca Nazionale del Lavoro, or BNL.

struggle has its roots' in the late iSoT’when 

the American peacetime intelligence “com­
munity’’ was created to help fight the Cold 
'/". American intelligence agencies were 
shaped by individuals who understood the 
mechanics of totalitarianism and wanted none 
of it here. They knew that the Gestapo and the tonesw onge As rapta like mtemdp^

COmmuni,>'-" haX to

7T,I’,L^SrCT,ent “d lntt:1Ii?ence gathering, 

the BNL affair. Also known as Iraqgate, the BNL 
affair cratered on charges that the Justice De­
partment and the CIA had covered up the Bush 
administration’s channeling of prewar military 
assistance to Iraq through the Adanta branch of 
Banca Nazionale del Lavoro, or BNL.

Though driven by recent headlines, the 
struggle has its roots in the late 1940s, when 
the American peacetime intelligence “com­
munity’’ was created to help fight the Cold 
War. American intelligence agencies were

couidttd- ’T' “ of -«

conrmtad wMe ta,o&eU”i,^“SSXj^

dwt domestic law enforcem^t” FbeTS 

by the secrecy, deception, and ruthlessness that

Like generals ready to fight the last war, bu­

reaucrats excel at avoiding last year’s scandal. 
Usudly that does no harm. But every once in a 
while avoiding last year’s scandal means sowing 
the seeds for next year’s.

That is what is happening today in a strenu­
ous but largely hidden struggle among the 
federal agencies that operate at the intersection 
of law enforcement and intelligence gathering. 
The struggle has come to a head as a result of 
the BNL affair. Also known as Iraqgate, the BNL 
affair centered on charges that the Justice De-

“<l R»si»n orppfeed cnp,, fo-f

community, it became h„da to

mm’Z iE

a P*™"- the Washington, 

sei of the National Security'Agency frmn^mid-1992 -

visiting scholar at the Council on Foreign Relath
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live by the rules that govern criminal invesum-
tore ________j .1 i ... °

had never shown the defendant or the judge, it

first searched its own records; and that some
way of doing business. Few foresaw any danger 
in nibbling a bit at the principle that intelli- fbrmalized for fear of exposing sensitive intelli­
gence and law enforcement must remain sepa-

now to

affair had a strident breathlessness that brought 
to mind coverage of Watergate and Iran-amms.

------------- umaais was tormed to 
commend ways to improve the relationship

38. 39.

pendent counsel, Judge Frederick Lacey, found 
no criminal wrontrdnincr .r

enticized the CIA’s procedures for dissemi- 

tematic intelligence record keeping anZpr^e^-
When it turned out that both the CIA and the 
Justice Department had foiled to identify all of 
the intelligence reports on BNL in their files, 
respected career professionals in both agencies 
found themselves attacked as co-conspirators in 

a coverup.
Thus did these agencies learn the hidden cost 

of their practical accommodations in years past 
Their critics were simply carrying the concept 
of coordination” to its logical conclusion. If 
intelligence gathering has been harnessed to the 
cause of catching and prosecuting criminals, the 
outsiders said, then intelligence agencies should

gued, the two communities should coordinate 
their efforts to understand common problems, 
should pool resources to avoid unnecessary 
duplication, should share what they know. 
What was wrong with that’ As intelligence 
“centers” focusing on joint concerns like terror­
ism and narcotics trade proliferated, the Justice 
Department became a major consumer (or at 
least recipient) of intelligence reports.

All that was done like border trading between 
vast, self-sufficient empires—at the margin, and 
when it suited both communities. Neither 
community intended to change its fundamental

rate undertakings.

The BNL Affair

Then came the BNL affair, with its charges of 
a massive coverup at Justice and the CIA. Two 
years later, such claims seem overwrought At 
least three separate investigations have turned 

up no support for them, and no intelligence or 
law enforcement official has been indicted—or 
apparently even disciplined—as a result of BNL. 
Even the Clinton administration, which had no 
reason to soft-pedal its probe, seems now to 
have quietly concluded that no wrongdoing 
occurred in either community.1

At the time, however, press coverage of the

'See Kenneth 1. Jtater, “The Myth of Iraqgate, ” 

fti FOREIGN POLICY 94 (Spring 1994).

tors. The critics assumed that the intelligence 
community was obliged to search its files for 
any information that might help the defendant’s 
case. So when the OA produced arguably excul­
patory documents that the Justice Department 
had never shown the defendant or the judge, it 
looked like dereliction of duty or worse.

Later, a postmortem would show that some 
of the intelligence reports had been sent to 
Jusnce, where they were lost or forgotten; that 
others were simply overlooked when the CIA 
first searched its own records; and that some 
were informal reports that had never been 
formalized for fear of exposing sensitive intelli­
gence sources and methods in a criminal inves- 
ugauon. Gallingiy, even the agencies’ defenden
found themselves arguing that the agenaes 

were not corrupt, just incompetent
That, it turned out, was also the conclusion 

reached in the investigations that followed. The 
staff of the Senate Select Intelligence Commit­

tee wrote a detailed report criticizing the 
government’s failure to use intelligence assets to 
get to the bottom of the BNL affair, calling for 
more and better coordination between the 
communities and for more and better access to 
intelligence files. The attorney general’s inde­
pendent counsel, Judge Frederick Lacey, found 
no criminal wrongdoing at Justice or the OA 
but criticized the CIA’s procedures for dissemi- 
nanng information as well as the lack of sys­
tematic intelligence record keeping and process- 
ing at Justice.

In the wake of the investigations, a task force 
dominated by career officials was formed to 
recommend ways to improve the relationship 
between Justice and the intelligence communi­
ty. The career officials, perhaps predictably, 
proposed to do more of what they had been 
doing-only better this time. The career of­
ficials report has not yet been adopted by the 
administration, but its thrust is clear: The law 
enforcement and intelligence communities will 

connnue to converge; and there are no prob­
lems m their converging relationship that can­
not be solved with more staff,

nently practical conclusion.

enforcement and intelligence communities will

converging relationship that 

.. , , ------------ > more computers,
and more high-level coordination. It is an emi-
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viicung lour or nve times in a week, as 
he did early in his term, the entire community

period because it did not owe the intelligence rules of international relays.

40.

old Soviet Union certainly pose a greater threat

the reforms of the 1970s brought the rule of organization. For another, the targets are more 
law exphady to intelligence activities. For secu- elusive. Intelligence agencies spend years inter-

Tbe Risk to Civil Libertia

But on this issue the forces of practicality are 
simply wrong. Putting intelligence resources 
increasingly at the disposal of prosecutors poses 
much the same threat today as it did in 1947. 
Intelligence-gathering tolerates a degree of 
intrusiveness, harshness, and deceit that Ameri­
cans do not want applied against themselves.

theoretical. Among the more surprising discov­
eries I made when I joined the National Securi­
ty Agency was the depth of the agency's___
mitment to obeying the legal limits on gather­
ing intelligence relating to American citizens. 
The intelligence scandals and institutional re-

rity reasons, that has meant s
review more often than judicial review. And for 
20 years, it has worked well: The Justice De­
partment has served as an effective check on 
the intelligence community. The department 
could credibly act as a surrogate judge in that 

agencies anything. But should it come to de-

gence community serves a constituency of sev­
eral hundred officials. If top military and civil­
ian policymakers are pleased with what the 
community produces, it glows with success. 
When President Bill Clinton cancels his intel­
ligence briefing four or five times in a week, as 
he did early in his term, the entire community 
trembles. No other part of the government has 
so narrow an audience—or responds so enthu­
siastically to guidance from above.

One of my office’s jobs at the agency was to 
review requests for intelligence from drug en­
forcement agencies. In some cases, we suspect­
ed they were trying to shortcut constitutional 
<
nied. But I have no illusions that our objections 

lit a.^. *
“ ---------------- ———

been coming from the leaders of the agency 
and the government.

As a counterweight to the risk of shortcuts,

pend on the intelligence agencies to help it 
enforce the law, the department will be less 
credible, and perhaps less vigilant, as a guardian 
of civil liberties.

The difference between the legal regimes 
governing law enforcement and intelligence can 
perhaps best be seen by looking at the way 

lance. Police taps are‘governed by Tide HI of 
the Omnibus Crime Control and Safe Streets 
Act of 1968, which imposes elaborate controls. 
Police must have probable cause to believe that 
the target is engaged in a crime, the crime

—- « v*line, uic unne

^>rid.1970s remain Uving lessons “ *e s™’

However theoretical the risks to civil liberties

..ii; juiuuj, uic pouce must nave no way other 
than a tap to collect the evidence they seek, 
they must persuade a judge to issue------------

few weeks to show that it is still yielding valu­
able information.

Taps performed for foreign intelligence pur­
poses were not regulated until 1978, when 
Congress enacted the Foreign Intelligence
Surveillance Act That act governs national 
security wiretaps, providing protections against 
surveillance of Americans and requiring the 
government to obtain a warrant for national 
security wiretaps within the United States. But 
the warrants can last for up to a year, and the 
standards for granting a warrant depend not on 
behavior but on status. If the target is a foreign

or sarorory UraiB, ind drer ,.,.=3 were SX!’

n,ed;AUt 1 h’Ve "? 1!ll\s,or’s5hat our objections The standards for intelligence taps are-and

± k- ?r o?°'“reisoni-For
„ ’"hgher- Foreign powers like the

to this country than any conceivable criminal

: are more
. _ „--------r——inter­

attorney general cepnng anodyne conversations, waiting for the

- one moment whcn discipline breaks down and
a crucial feet slips out. For a third, relations 
between the United States and foreign govern­

ments are governed not by the social contract 
underlying American democracy, but by the

’ > in which espio­
nage is hallowed by tradition.

But what happens when the distinction be­
tween law enforcement and foreign intelligence

41
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redefine their criminal investigations in foreign
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That is the inevitable direction in which closer 
coordination with Justice will push the intelli­
gence agencies. Not only is that what prosecu­
tors want, but that is what the intelligence 
community was criticized for not doing in BNL. 
Critics found it incredible that the CIA did not 
know what defense the accused was likely to

investigative targes) a series of statutory traps Department prosecutors, it must be focused on 

inS r!-' ** invesd^ons.
to notice of the tap. Those who approved and 
carried it out would be subject to prosecution 
for committing a felony. The sources and 
methods used to conduct the tap would be at 
risk, if not fatally blown.

A similar problem arises in deciding how and 
when to share intelligence with law enforce­

ment agencies. That field is less sexy than intel­
ligence collection but no less crucial. From 
Pearl Harbor to BNL, the intelligence failures 
that hurt the worst have not been those of 
collection but rather those of dissemination.

Investigative Dissemination

Dissemination to law enforcement falls into 
two categories: investigative and exculpatory. 
Investigative dissemination in many respects 
resembles ordinary intelligence dissemination. 
If, say, the Drug Enforcement Administration 
(DEA) is concerned about Central Asian drugs 
smuggled by the Russian mob, it will want to 
know more about both Central Asian drugs and 
organized crime in Russia. In preparing analy­
ses and transmitting intelligence on these top­
ics, the intelligence agencies are acting in an 
entirely traditional fashion. Over the years, law 
enforcement agencies and the Justice Depart­
ment have expressed interest in a wide range of 
such topics, with the result that a torrent of 
intelligence has been transmitted to that depan- 
ment on many issues. But, as was embarrass­
ingly clear in the aftermath of the investigations 
into the BNL affair, much of the intelligence 
that Justice gets is desultorily skimmed and 
discarded—if it is read at all.

Why? General information on law enforce­
ment topics has limited value for investigators 
and prosecutors. What they care about, for the 
most part, are individual investigations leading 
to individual convictions. Their narrow focus 
shapes their view of intelligence. Intelligence 
that is vital while an investigation is underway 
suddenly becomes irrelevant once the jury has 
spoken. Law enforcement respects secrecy and 
confidential sources—but only for a time. Intel- 

. , , , , < • ligence that cannot ultimately be introduced as
?LW°id 10 d0’ ?Ven the vaSueness„ evidence at trial borders on the worthless.

So if intelligence is to be valuable to Justice

wiretaps begins to fade? The most obvious 
consequence is that law enforcement officials 
hoping to conduct a wiretap are tempted to 
redefine their criminal investigations in foreign 
intelligence terms. That saves them much of 
the hassle of meeting Tide DI standards for the 
wiretap. The bigger the role assigned to law 
enforcement in defining the country’s foreign 
intelligence requirements, the easier that be­
comes. It may all be done in good faith by 
pragmatic men and women. But it will gradual­
ly erode some of the protections that Tide III 
was designed to confer.

The other threat is also real though less 
obvious. It is that the courts will respond to the 
growing convergence by forcing intelligence 
agencies to live by the rules that govern law 
enforcement The Supreme Court was careful 
to separate national security from criminal 
investigative taps in 1967 when it first declared 
wiretaps to be “searches” subject to the Fourth 
Amendment and both Congress and the lower 
courts have agreed that foreign intelligence taps 
are judged by a different standard under the 
U.S. Constitution.

But courts are quick to spot a risk of abuse. 
In 1972, for example, the Supreme Court 
struck down a Nixon administration claim that 
the calls of domestic dissidents could be inter­
cepted without warrants under the rubric of 
national security. If the distinction between 
intelligence and law enforcement grows too 
artificial, the judiciary could cripple intelligence 
surveillance by demanding that it conform to 
the same standards as law enforcement.

In fret, the consequences would be worse 
than that If the courts were to determine that 
just one intelligence wiretap has in fret crossed 
the line into law enforcement’s territory (and 
J I .. • '

of the line and the growing convergence of
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make in die BNL prosecution and that it had 
not sent reports relevant to that defense to the 
right lawyers.

Any dissemination system that seeks to move 
all intelligence relevant to all Justice prosecu­
tions into the hands of prosecutors is doomed 
to &il. The self-preservation instincts of gov­
ernment officials would make coordination 
resemble a game of hearts: Everyone knows 
that, sooner or later, the game will end—that 
some arguably relevant piece of intelligence will 
not be delivered to a federal prosecutor in, say, 
the Southern District of Florida. When that 
happens, no one wants to be holding the queen 
of spades. Thus, the Justice Department will be 
increasingly inclined to issue sweeping demands 
for “all relevant intelligence” in any case with 
an international flavor. And the intelligence 
community will be increasingly inclined to send 
masses of intelligence indiscriminately to the 
Justice Department and let Justice figure out 
where it might be relevant By impliddy offer­
ing tighter coordination as a way to avoid fu­
ture BNLs, the task force is writing a check that 
no dissemination system can cash.

That is a recipe for failure—and a colossal 
waste of resources. But the cost of success 
would be equally high. If intelligence agencies 
succeed in providing the land of case-oriented 
“tactical” intelligence that law enforcement 
values most, the distinction between intelligence 
and law enforcement will erode even more, 
with the consequences described above: a long­
term risk to civil liberties or an invitation for 
the courts to impose law-enforcement proce­
dures on intelligence agencies.

Exculpatory Dissemination

The other sort of dissemination to law en­
forcement is exculpatory. A good example of 
the land of procedures that the courts could 
impose is found in Brady v. Maryland (1963). In 
that case, the U.S. Supreme Court held that 
prosecutors may not withhold from a criminal 
defendant information that is material and 
favorable to the defense. That and related rul­
ings have left prosecutors with a clear obliga­
tion to review their files and those of investi­
gating agencies for information that could help 
the defendant

The more closely intelligence agencies work 
with investigators, the more often this obliga­
tion will fell on them. The long-term conse­
quences will be worse than the pragmatists 
suppose. For law enforcement agencies, Brady 
searches are a pain in the neck But for intelli­
gence agencies, they are a nightmare.

Law enforcement agencies have learned to 
live with Brady. When die FBI opens a case, it 
knows that a successful investigation will only 
end in one place—in court. The entire investi­
gative record-keeping system used by die FBI is 
designed with that end in mind. Records likely 
to be relevant to a later prosecudon are idend- 
fied and stored so as to make later criminal 
discovery searches easy. And reports are pre­
pared with the trial in mind—every agent who 
writes a report on a case does so in the knowl­
edge that what he writes will be read by a 
defense attorney at the end of the day.

Not so for intelligence agencies. The uses of 
their informadon are more diverse, the process 
more fluid. Intelligence agencies gather infor­
mation for policymakers. An error that creeps 
into intelligence reporting may go uncorrect­
ed—may even be repeated—if having that feet 
exacdy right is irrelevant to the policy issues of 
the day. And intelligence does not have a pre­
determined goal. The information does not 
have to be made public. So intelligence agency 
files are more likely than law enforcement files 
to contain casual speculation or fragments of 
data that could be construed as exculpatory. 
The prospect of releasing those files is thus 
more likely to come as a painful surprise.

That is what happened in BNL. And given 
the structural barriers to thorough Brady 
searches of intelligence files, we can be certain 
that that particular queen of spades will turn up 
again and again, though perhaps not in quite so 
charged an atmosphere.

Nor are intelligence agencies’ problems fin­
ished once they find and review all the relevant 
documents. The Justice Department will want 
its prosecutors to decide which reports are 
relevant to their case. The prosecutors will 
want to be briefed on the sources and methods 
that produced each report. And even if they 
conclude that a piece of intelligence is probably 
not exculpatory, they will want to discuss any
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Why are we doing this? The practical men

well, government officials may be about to

46. 47.

make their cases.
Top law enforcement officials—the ones that 

allocate resources and set strategy—need the

that preserves, perhaps even raises, the wall 
between the two communities. We should 
begin by shedding illusions. The first and most

If the distinction between intelligence
and law enforcement grows too artifi- should try an alternative approach first—one

cial, the judiciary could cripple intelli­
gence surveillance by demanding that
it conform to the same standards as dangerous is the illusion that intelligence agen- 

law enforcement. a®5 or Justice Department itself should be
 ------------------------------------ -------------------------- expected to identify and disseminate every piece

It is bad security to describe highly sensitive of intelligence that might be relevant to every 
sources and methods to a steady stream of investigation conducted by federal law enforce- 
prosecutors—many of them young lawyers who ment ’gena*- No one knows enough about
will soon be making a career out of represent- thousands of pending investigations to

ing criminal defendants. Even worse, when a *—““ “
court says classified information is relevant to
the defense, intelligence agencies will find
themselves locked in batde with prosecutors

piece of intelligence that could conceivably ly, routinize conflict between prosecutors seek­
assist the defendant with the judge in the case, ing convictions and agents keeping secrets, and 
So the judge will have to be briefed as well, encourage defense lawyers to exploit each of
Then, if any of the information is deemed those problems to the hilt in the hope of fbrc-
materially exculpatory, it will have to be re- ing the government to abandon the prosecution 
vealed in some form to the defendant and his of their clients, 
lawyers. Under the Classified Information Pro- Why are we doing this? The practical men 
cedures Act, to avoid a risk to intelligence and women in law enforcement and intelligence
sources and methods, the government is al- tell us we have no choice. They say that all
lowed to propose a sanitized substitute for those problems will arise to some degree no
classified data; but the substitute must be just as matter what we do; that we cannot go back to
good as the original for the defendant’s purpos- the days when intelligence and law enforcement 
es. If it is not, the government must reveal its were sealed off from each other; and that prop­
secrets or drop the prosecution. er coordination and good will on all sides can

minimize the damage.
Maybe so, but given the stakes perhaps we

It is bad security to describe highly sensitive

prosecutors—many of them young lawyers who ment^agendes. No one knows enough about

route intelligence reports effidendy to every 
interested prosecutor and investigator. To ac­
cept responsibility for doing so is like starting 

  r  every game with the queen of spades in your
who would rather reveal dassified information hand- of establishing mechanisms that
than give up their prosecution. Of course, purport to carry out that task, we should frank-
defense counsel will have every incentive to dedare that it cannot be done. Indeed, it 
exploit the opportunity for graymail. They will not done; such all-encompassing
strain to find ways of induding dassified infer- distribution would align law enforcement and
mation in their defenses, all in the hope of intelligence to a degree that should appall any
f • • _ -r------- -------------------- ----------

than reveal its secrets.
What does this add up to? In an effort to 

give law enforcement more informadon that it

than give up their prosecution. Of course, purport to rarry out that task, we should frank- 
defense counsel will have every incendve to ... . . ’ ' ■ -

■ • • - - * 

strain to find ways of induding dassified infor-

fordng the government to drop the case rather student of twentieth-century history.
Instead, we should construct a dissemination 

system that makes sense. That means distin- 
 guishing between top Justice Department offi-

does not want very badly and does not use very dais, who need intelligence to help them make
wdl, government officials may be about to wise policy choices, and other law enforcement
stretch the rules that preserve dvil liberties, flirt 1®°^’ who want imclligence » help them 
with harsh new judicial limits on how intdli- ' ~ 

gence is gathered, impose unworkable new 
search and record-keeping duties on intdli- . (
gence agencies, spread the knowledge of intel- Mme kind of strategic” intelligence that other
ligence sources and methods much more wide- policymakers do. If Chinese gangs are planning

massive alien smuggling drives, or if the Rus-



FOREIGN POLICY Mur

48. 49.

sian mob has turned Central Asian collective 
farms into opium factories, the attorney general 
and the heads of the FBI and DEA need to 
know. But such information can and should be 
fairly tightly controlled. There is not much 
reason for it to go below the level of deputy 
assistant attorney general.

Individual Justice Department attorneys, and 
generalists like the U.S. attorneys around the 
country, are unlikely to need such strategic 
intelligence, at least in detail. To the extent 
that such intelligence requires analysis, the 
function could be centralized in a Justice De­
partment (or investigating agency) intelligence 
unit Under such a system, Justice would not 
get thousands of documents of doubtful rele­
vance. And what it did get would be controlled 
and analyzed in a way that would make for 
greater accountability.

If intelligence agencies succeed in 

providing the kind of case-oriented 
“tactical” intelligence that law en­
forcement values most, the distinction 

between intelligence and law enforce­
ment will erode even more.

It should go without saying that such infor­
mation would be gathered only if it has foreign 
intelligence—and not simply international law 
enforcement—significance. Decisions about 
what intelligence to gather must remain the 
province of foe director of central intelligence 
and the national security apparatus. But there is 
no reason to insist that the Justice Department 
be treated differently from, say, the Defense 
Department in the dissemination of such 
“strategic” intelligence.

That is not the case for “tactical" intel­
ligence—information about particular ship­
ments, particular schemes, particular individuals. 
Here the wall of separation between intel­
ligence and law enforcement should largely be 
maintained. Intelligence agencies should not be 
asked routinely to use their intelligence-gather­
ing authority to help law enforcement agencies 
bust criminals.

What about cases where both communities 
have a legitimate interest in gathering informa­
tion about the same person or group? Surely 
there are both law enforcement and intelligence 
reasons to seek information about the man who 
shot several OA employees outside CIA head­
quarters and then fled the country. Must the 
FBI and CIA work separately to track him down? 
No, but the investigations should be coordinat­
ed under strict controls. Most important, intel­
ligence agencies should know in advance that 
they are entering into a coordinated investiga­
tion. Then they can keep records in a way that 
makes it easier to search for exculpatory infor­
mation—and they can use sources and methods 
that could, in a pinch, be made public if that is 
the only way to bring to justice a particularly 
dangerous offender.

Similarly, a conscious decision to coordinate 
law enforcement and intelligence activities for 
an investigation could be preceded by an analy­
sis of whether law enforcement is the predomi­
nant interest. If it is, intelligence should be 
gathered only under law enforcement authority, 
subject to law enforcement limits and supervi­
sion. In such cases, intelligence agencies will 
know from the start that they are working 
for—not with—law enforcement

A system in which tactical intelligence is 
shared only rarely and only after careful 
thought will go a long way toward preserving 
die spirit of the 1947 act It will protect the 
current legal distinction between how informa­
tion may be gathered for law enforcement and 
national security purposes. And, with luck, it 
will help address the thorny question of crimi­
nal discovery.

The cases requiring that prosecutors turn 
over exculpatory evidence can be read as apply­
ing broadly or narrowly. Read narrowly, the 
obligation applies to information in the hands 
of the prosecutors themselves and to the inves­
tigators who developed the case. Read broadly, 
the obligation covers any information in any 
government file. In my view, the better reading 
of the cases is that die government ordinarily 
must search only those records available to the 
prosecutor and those aligned with the prosecu­
tor. On that reading, intelligence records would 
be subject to discovery whenever the two com-
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-—— — ww,,. >juuic U1 uic intelligence ^u«.u piuu uiruugn me reports, most-
community, on the other hand, suspect that 60 avoid a later charge that the examination

o “ *»uc «s almost always a
fool s errand. Except for employment files and

J/.

even better.
Either way, to maximize the chances of pre- 
llltnrr _ • • • • .*

mg review of individual documents and the 

. ~ -------- -  reports were pre-

mumties engaged in a coordinated investiga­
tion—although probably only the information
gathered in that coordinated effort should be
open to discovery.

If there is no coordinated investigation but
the defendant believes that his other activities
are likely to have been of interest to intelli­
gence agencies, no searches should be or-

that particular intelligence records will

. ■; ___ j
risks of searching intelligence files are simply
too great Such cases will be rare. Perhaps the
best example is a defendant who daims to have
been violating U.S. law because he was hired by .  m B ICw
the CIA to do so; in that event, checking the arguably exculpatory documents before a feder- 
------------- 1------------------. ... j judgc

When I was at the National Security Agency,

traversed by prosecutors who sought intelli-

was incomplete.
The lesson of that progression is one that 

must be conveyed more widely. InteUigence
n^!°<!.h.Tigr“t,capabill?es’but only

court judges, who tend to want broad discovery questions. Reviewing intelligence collected
i- J ' ’ ‘ £---------------- ‘ ‘ •
Prosecutors would much rather inconvenience 
intelligence agencies than annoy the local judg­
es they deal with (and depend on) every day.

The only way out of that box is to elevate

cu tors’

community need to agree on when a search is 
necessary and when it is not At a minimum, 
that standard should be written into the prose­
cutors’ manual; a statutory standard would be

vailing against the inevitable constitutional 
challenge, access limits should apply to prosecu­
tors as well as defendants. As a practical matter, 
judges are more likely to order that documents 
be turned over if they come from files the 
prosecutor has already searched. And the brief- 
mg of sources and methods that accompanies 
prosecutorial searches is at least as great a strain 
on seJ7"ty “ debating the relevance of a few 

al judge.
When I was at the National Security Agency,

J™ to about 1116 predictable stages

dered—at least in the absence of strong indica­
tions that particular intelligence records will 
produce exculpatory evidence. The burden and 
risks of searching intelligence files are simply 
too great Such cases will be rare. Perhaps the 
best example is a defendant who claims to have 
been violating U.S. law because he was hired by

CIA s employment records might be an appro­
priate search, but checking every operational
file in the agency would not.

Ironically, the loudest objections tn restricting , - -------------------- t uireill.
discovery in this way will come not from judges 8®°“ reports in connection with big investiga-
and defendants but from prosecuton who do aons- The first reaction was open-mouthed
not want to surrender their chance to review wonder at what the intelligence agendes were
intelligence files. The reasons for the resistance able to collect. That was followed by an enthu-
are many. Turning over exculpatory evidence is »astic assumption that vast quantities of useful
seen as a prosecutor’s ethical obligation. It is A------------ --  " *“
difficult to delegate that obligation to another,
particularly someone who does not know the  _
case as well as die prosecutor. And, some pros- for other purposes and so were unlikely

proven reliable when they “ conduct Brady tor’s spedfic concerns. Last came*ennd,^ra

able to collect. That was followed by an enthu-

- * ------- -- MM USClUl
data must lie in our files. Next came the grind- 

growing realization that the

ecutors say, the intelligence agendes have not 10 contain much of relevance to the invesdga- 
proven reliable when they conduct Brady tor’s spedfic concerns. Last came ennui, and a
searches on their own. Some in the intelhgence gritted-teethed plod through the reports’ most-

while prosecutors talk about having to search 
for exculpatory information, they never really 
abandon the hope that thdr search will turn up 
something inculpatory. Finally, prosecutors are „ r ,
heavily influenced by the expectations of district produce useful intelligence if they are asked the

judges, who tend to want broad discovery n?bt questions. Reviewing intelligence collected
in order to forestall postconviction appeals. for one purpose in the hopes that it will shed 

light on some related issue is almost always a 
fooPs errand. Except for employment files and 
the like, the only intelligence files likely to 

---------------------------- contain information genuinely relevant to a 
the issue beyond the reach of individual prose- cnnunal case are those assembled as part of a 
cutors’ preferences and district courts’ jawbon- coordinated law enforcement/intelligence inves- 
ing. That will only happen if the highest levels bgation. In short, prosecutors and defendants 
of the Justice Department decide that discovery lose ^tde or nothing if searches are restricted 
of intelligence agency files should be resisted to sucb files, 
strongly. The department and the intelligence

50.
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52.

I

Implementing that alternative approach will 
take courage and persistence. It may well seem 
impractical, at least in the short run. The ad­
vantages of coordination and convergence can 
be realized here and now: New roles are creat­
ed for intelligence officials; new worlds are 
opened to law enforcement officials; the echoes 
of the BNL affiur are stilled. The risks that 
come with more coordination and 
gence—risks to sources and intelligence-gather­
ing techniques—all lie in the future. But the 
advantages of convergence are so fleeting, and 
the risks so palpable, that we cannot afford to 
settle for practicality.
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Che Actomey General*

iral agency having responsibility for the inves- 
ipn of the offense as to which the application

ing to espionage), chapter 105 (relating to sabo-

(hribery in sporting contests), suosecnon 
(t), (g). W, or (i) of

mg u officer, juror, or witness generally), sec-
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Jt). section 1951 (interference with 
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tage of nuclear facilities or fuel), or under the 
following chapter® of-this title: chapter 37 (relat- 
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*or any Dapucy Assistant Attorney General or 
acting Deputy Assistant Attorney General in, 
or one other officer or en^loyet of, the 

■“ designated by
may authorize an application to 

a Federal judge of competent jurisdiction for, and 
such judge may grant in conformity with section 
2518 of this chapter an order authorizing or ap­
proving the interception of wire or oral communica- 
tioM by the Federal Bureau of Investigation, or a 
Federal agency having responsibility for the inves­
tigation of the offense as to which the application 
is made, when such interception may provide or has 
provided evidence of—

(a) any offense punishable by death or by im­
prisonment for more than one year under sec­
tions 2274 through 2277 of title 42 of the United 
States Code (relating to- the enforcement of the 
Atomic Energy Act of 1954), section 2284 of title 
42 of the United States Code (relating to sabo-

maliclous mischief), chapter 111 (relating to de­

struction of vessels), or chapter 81 (relating to 

piracy);
(b) a violation of section 186 or section 501(c) 

of title 29, United States Code (dealing with 
restrictions on payments and loans to labor orga­
nisations), or any offense which involves murder, 
kidnapping, robbery, or extortion, and which is 
punishable under this title;

(c) any offense which is punishable under the 
following sections of this title: section 201 (brib­
ery of public officials and witnesses), section 215 
(relating to bribery of bank officials), section 224 
(bribery in sporting contests), subsection (d), (e), 
(f), (gh (h), or (i) of section 844 (unlawful use of 
expiSives), section 1032 (relating to concealment 
of assets), section 1084 (transmission of wager­
tag mformation), section 751 (relating to escape), 
Motion 1014 (relating to loans and credit applica­
tions generally; renewals and discounts), sec- 
lions 1503, 1512, and 1513 (influencing or injur­
ing an officer, juror, or witness generally), sec­
tion 1610 (obstruction of criminal investigations), 
section 1511 (obstruction of State or local law 
enforcement), section 1751 (Presidential and 
Preeidentiai staff assassination, kidnaping, and

iftfil interference with com-

i 2516. Authorization for interception of 
wire, oral, or electronic communi­
cations

(1) The Attorney General, Deputy Attorney Gen­
eral, Associate Attorney General, or any Assistant 
Attorney General, any acting. Assistant Attorney
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or other dangerous drugs, punishable under any 
Uw of the United States;

(f) any offense including extortionate credit 
transactions under sections 892, 893, or 894 of 
this title;

(d) any offense involving counterfeiting pun­
ishable under section 471, 472, or 473 of this title;

(a) any offense involving fraud connected with 
a case under title 11 or the manufacture, impor- " 
tation, receiving, concealment, buying, selling, or 
otherwise dealing in narcotic drugs, marihuana,

of racketeering enterprises), section 1958 (relat­
ing to use of interstate commerce facilities in the 
commission of murder for hire), section 1959 
(relating to violent crimes in aid of racketeering 
activity), section 1954 (offer, acceptance, or solici­
tation to influence operations of employee bene­
fit plan), section 1955 (prohibition of business 
enterprises of gambling), section 1956 (launder­
ing of monetary instruments), section 1957 (relat­
ing to engaging in monetary transactions in 
property derived from specified unlawful activi­
ty), section 659 (theft from interstate shipment), 
section 664 (embezzlement from pension and wel­
fare funds), section 1343 (fraud by wire, radio, or 
television), section 1344 (relating to bank fraud), 
sections 2251 and 2252 (sexual exploitation of 
children), sections 2312, 2313, 2314, and 2315 
(interstate transportation of stolen property), sec­
tion 2321 (relating to trafficking in certain motor 
vehicles or motor vehicle parts), section 1202 
(relating to hostage taking), section 1029 (relat­
ing to fraud and related activity in connection 
with access devices), section 3146 (relating to 
penalty for failure to appear), section 3521(b)(3) 
(relating to witness relocation and assistance), 
section 32 (relating to destruction of aircraft or 
aircraft facilities), section 1963 (violations with 
rwpect to racketeer influenced and corrupt orga­
nisations), section 115 (relating to threatening or 

retaliating against a Federal official), and section 
1341 (relating to mail fraud), section 351 (viola- _ 
lions with respect to congressional, Cabinet, or- 
Supreme Court assassinations, kidnaping, and as­
sault), section 831 (relating to prohibited transac­
tions involving nuclear materials), section 33 (re­
lating to destruction of motor vehicles or motor I 
vehicle facilities), section 175 (relating to biologi-

•or a felony violation of section 1028 
(relating to production of false identi­
fication documentation), section 1546 
(relating to fraud and misuse of visas, 
permits, and other documents; •

cal weapons), ^rf^ection 1992 (relating to wreck- 
ing trains); *____________ L--------- ------------—n (

: L1
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which it was granted and in no event for longer
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f 2518. Procedure for interception of wire, 
oral, or electronic cornn'xnications

* . * * *

(5) No order entered under this section may au­
thorise or approve the interception of any wire, 
oral, or electronic communication for any period 
longer than is necessary to achieve the objective of 
the authorization, nor in any event longer than 
thirty days. Such thirty-day period begins on the 
earlier of the day on which the investigative or law • 
enforcement officer first begins to conduct an in­
terception under the order or ten days after the 
order is entered. Extensions of an order may he 
granted, but only upon application for an extension 

made in accordance with subsection (1) of this 
Section and the court making the findings required 
by subsection (3) of this section. The period of 
extension shall be no longer than the authorizing

' (including personnel of a foreign goveraae: 
or of a State or subdivision of a State)*

than thirty days. Every order and extension there­
of shall contain a provision that the authorization 
to intercept shall be executed as soon as practica­
ble, shall be conducted in such a way as to mini­
mize the interception of communications not other­
wise subject to interception under this chapter, and 

. must terminate upon attainment of the authorized 
objective, or in any event in thirty days. In the 
event the intercepted communication is in a code or 
foreign language, and an expert in that foreign 
language or code is not reasonably available during 
the interception period, minimization may be ac­
complished as soon as practicable after such inter­
ception.. An interception under this chapter may be 
conducted in whole or in part by Government per- 1 
sannel<or by an individual operating under a con- j 
tract frith the Government, acting under the super­
vision of an investigative or law enforcement offi­
cer authorized to conduct the interception.
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conspiracy to commit any offense de- 
acnbed in any subpa

f " (m) a violation pf section 274 of the 
Immigration and Nationality Act (8 U.S.C. 
1324) (relating to alien smuggling), of 
section 277 of the Inmigration and National! 
Act (8 U.S.C. 1327) (relating to the 
smuggling of aliens convicted of aggravated 
felonies or of aliens subject to exclusion

(<) a violation of section 5322 of title 3), Unit­
ed States Code (dealing with the reporting of 
currency transactions);

(h) any felony violation of sections 2511 and 
2S12 (relating to interception and disclosure of 
certain communications and to certain intercept­
ing devices) of this title;

Ci) any felony violation of chapter 71 (relating 
to obscenity) of this title;

(j) any violation of section ll(cX2) of the Natu­
ral Gas Pipeline Safety Act of 1968 (relating to 
destruction of a natural gas pipeline) or section 
902(f) or (n) of the Federal Aviation Act of 1958 
(relating to aircraft piracy);

(k) any criminal violation of section 2778 of 
title 22 (relating to the Arms Export Control 
Act);

(Z) the locution uf any fugitive from justice 
from an offense described in this section: or J
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(D “Investigative or law enforcement officer” 
means any officer of the United States or of a 
State or political subdivision thereof, who is em­
powered by Jaw to conduct investigations of or to 
make arrests for offenses enumerated in this 
chapter, and any. attorney authorized by law co. ------------------------ ----------------, ------------------- „v .j (7^ additionally, for. purposes of section
pruBecute or ^participate in the prosecution of J ibi? til - (2). any peraon authorized to perrora 
such offcnsesF-------  ------ !----------------------7 investigatl^e, laC enforcement, ©r proeecutonal
.. . ------ -ji • I function* by a foreign government.
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(1) (d) —

fipeeriptir.n of Chance

Art of 1993

Seneral to authori« the filing of » applitatton to a teOeral

RnKtlArtg.1 on (1) (a)

neaerlntion of C^^pge

These provisions amend the list of predicate offenses set 
forth in 18 U.S.C. 2516(1) whose presence permit the use of the 
electronic surveillance statute. Added to the current list are.

felony violations of 18 U.S.C. 1028 relating to 
production of false identification documents;

- Violations of 18 U.S.C. 1546 relating to fraud and misuse 

of visas, permits and other documents;

- violations of 18 U.S.C. 1542 relating to false statements 
on passport applications [this provision was added to a later 

version of the proposed bill];

- violations of 8 U.S.C. 1324 relating to alien smuggling;

- violations of 8 U.S.C. 1327 relating to the smuggling of 
aliens convicted of aggravated felonies or aliens subject to 
exclusion on grounds of national security; and

- Violations of 8 U.S.C. 1328 relating to smuggling of 
aliens for the purposes of prostitution or other intnoral 

purposes.

Analysis of Change

The Wiretap statute in Title 18, United States Code, only 
permits ele^ronic surveillance in investigations giving one 
5 wre of a specific list of predicate o«“Bes- J^hou|h the 
liet is extensive, and contains many of the most severe offenees, 
it does not include the ones listed in the amendment, are
most often found in illegal smuggling 
amendment will enable investigators to utilise the •j£Ctronic 
surveillance statute in the investigation of these specific 
offenses that are common to illegal alien smuggling.



»

-2-

iBtfl cause to this

uarsous will £>e acting unoer cue aupcuxaxuu WJ- “
investigative or law enforeamant officer authorized to conduct

th^ interception.

07/12/83
07/12/93

13:47

11:17
0202 456 7739

9202 616 2010

® 000 
£1007

WHITE HOUSE
DOJ CRM OEO ESB

analysis of Change

Currently, electronic surveillance orders are authorized, 
pursuant to a delegation front the Attorney General, by the 
Assistant Attorney General and the Deputy Assistant Attorneys 
General in the Criminal Division. Recent experience has shown 
that the electronic surveillance work, is creating a time burden 
on thia limited number of officials (at present just two in the 
absence of a confirmed Assistant Attorney General) . The 
Division’s responsibilities have increased recently in areas of 
drug enforcement, antiterrorism and violent crime matters. At 
the same time, the number of electronic surveillance requests 
have also increased; adding predicate offenses m the alien 

aran onlv add to the total. The addition of other

judge for an order authorizing electronic surveillance. Those 
added are Acting Deputy Assistant Attorneys General in the 
Criminal Division and one other officer or eni>loyee of the 

criminal Division.

Investigative agencies and the Crimi nal Division office charged 
with initial review. Thus, a number of senior officials have 
reviewed such requests prior to their submissions for final 
approval. The Criminal Division intends to recommend to the 
Attorney General that she designate as the one additional officer 
or employee to approve electronic surveillance requests the head 
of the Office in the Criminal Division that now submits these 
requests for approval. That Office's reconiuendations are 
invariably approved and approved orders are never later 
suppressed by the courts for lack of probable cause.

smuggling area can only add to the total. The addition of i 
officials to approve these requests is intended to ease the 
burden that the electronic surveillance requests cause to th 
limited group of high officials. Review of such requests is 
extensive in the United States Attorneys Offices, the 
<rwaif 1erar 1vs aaencies and the Crimi nal Division Office char

Ri^haection (2) —

Description of Chancre

This provision amends the portion of 18 U.S.C. 2518 (5) that 
lists those personnel who can conduct the actual electronic 
surveillance interceptions once a court order has been obtained. 
Added to "Government personnel" will be personnel of a foreign 
Government or of a state or subdivision of a state. All such 
persons will be acting under the supervision of a federal
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fluhaactlon(3)

Daaeription of Change

4 t-~ nA-r-WArm irvf'Stiaative. law enforcement> or

ArtAlvaiK of Change

Wiretaps are inherently costly in terms of agent time. They 
must be monitored on a 24 hour, seven-day-a-week basis, in order 
to assure that non-pert inent conversations are miniimxed and not 
intercepted. In 1986, the phrase "Government personnel or ...

■nr! it is not clear that it goes beyond federal empl oyees to 
include state and local Government employees. The amendment 
Clears up that ambiguity. Allowing foreign government employees 
to conduct the interceptions under the supervision FBI or DEA 
agents is in recognition of the fact that drug and terrorism 
cases are more and more international in aspect and foreign 
nolice officers are often familiar with the case from 
investigations in their own countries. Allowing them to conduct 
the physical interceptions under supervision permits

translations and for voice identifications to assist in 
minimization. Use of foreign officers for this P^P°®eJ.® “o* 
contnon today and can be done even under current law by means f 
deputizing them as United States Marshals. The amendment 
recognizes that their use may become more frequent in the future 
and eliminates the need for the cumbersome deputation process.

S^jntKeCisVs.c: 2517} that regulate, the disclosure of the 

content-s of any electronic surveillance interception.

Analysis Of Change

Once an electronic connunication has been legally

iEe£»^en0?-S..2^
fteleaae of the contents without statutory authority can be 
prosecuted as a felony. In general, 18 U-S.C. 2517 *
federal law enforcement investigator or officer to disclose the 

of an intercepted conversation to another law

oyees. The amendment 
f foreign government ertployees

to conduct the interceptions unuer cne
agents is in recognition of the fact that drug and terrorism
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Thl« is in recognition o£

•nforctment or investigative officer to the extent that the 
dieclosure i» appropriate to the disclosing person’s proper

■SHliB-
■investigative or law enforcement officer" limited to the 

,__ _____ ____ aMn«-a and nmaer
OlBCiOBUrt wcuauh. wj.u.i -- ---------------------- ------- - —■hare such contents, where appropriate, with foreign la 
enforcement agents and prosecutors- This is in recognition of 
the growing international nature of investigations in narcotics, 

terrorism and alien smuggling cases.
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NOTE TO JOHN PODESTA

FROM: JOSE CERDA III

SUBJECT: WIRETAPPING PROVISIONS TO PROPOSED ALIEN SMUGGLING 
LEGISLATION

Since your old boss, Senator Leahy, has had jurisdiction in this area, I thought you 
might have some insights — not to mention interest — in this area.

Donsia has been working with the Justice Department, NSC and others to draft 
legislation to address the alien smuggling problem that has caught the press' attention. 
Included in this draft legislation are provisions to expand the use of court-authorized 
wiretapping. Career staff at NSC, INS and DOJ strongly support these provisions. Donsia 
has asked for my opinion, and — while I am no wiretapping expert — it seems to me that 
there is more here than meets the eye.
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y on the above subject before 
its relationship to the program or the president, in 

accordance with OMB Circular A-19.

OMB requests the views of your agency 
advising on i__  _il*' T'

ii

TREASURY - Richard S. Carro - (202)622-1146 228

JAMES J. JUKES (foiPTLT' 

Assistant Director fdt

Please advise us if this item will affect direct spending or 
receipts for purposes of the the •■Pay-As-You-Go” provisiona of 
Title XIII of the omnibus Budget Reconciliation Act of 1990.

TO; Legislative Liaison Officer -

DEFENSE - Samuel T. Brick, Jr. - (703)697-1305 - 325 
LABOR - Robert A. Shapiro - (202)219-8201 - 330 
STATE - Julie C. Norton - (202)647-2137 - 225 
TRANSPORTATION - TOffl Herlihy “ (202)366-4687 - 226 
NSC - William H. Itoh - (202)395-3723 - 249 
CEA - Francine Obemiller - (202)395-5036 - 242 
ONDCP - David Rivait - (202)467-98/0 - 257
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RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM
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TO:

»

(Date)FROM: 

(Name)

(Agency)

 (Telephone)

SUBJECT:

Concuri 

 No objection

 No comment

 See proposed edits on pages 

 Other: 

payee, attached to this

The following is the response of our agency to your request for 
views on the above-captioned subject;

i

 FAX RETURN of 
response sheet

i

i

JUSTICE Draft Bill Alien smuggling Enhanced 
Penalties Act of 1993

I

i
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GERRI RATLIFF
Office of Management and Budget
Fax Number: (202) 395-3109
Anaiyst/Attorney's Direct Number: (202) 395-3883
Branch-Wide Line (to reach secretary): (202) 395-3454

i
i
I

If your response to this request for views is simple (e-g-, 
concur/no comment) we prefer that you respond by twins us this 
response sheet. If the x'esponse ie simple and you prefer to
call, please call the branch-wide lino shown below (NOT the 
analyst's line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney's direct 
line (you will be connected to voice mail if the analyst does not 
answer); (2) sending us a memo or letter; or (3) if you arc an 
OASIS user in the Executive Office of the president, sending an 
E-mail message. Please include the lkm number shown above, and 
the subject shown below.

i

I

I

II
\

i
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EKHAHCED PEMA1TIEB FOR CERTAIK ALIEN 8MWQLIRG.

subparagraph (A), Imprisoned 
th, and (11) in the case of a

nore than five years, or both: Provided, that if during 
relation to the offense the person causes serious bodil;

i

This Act may be cited aa the "Alien Smuggling Enhanced 
penalties Act of 1993."

i

i

"(d) conspiracy

"Whoever conspires to commit any offense defined in
this section shall be subject to the same penalties as those 
picBULibed £ul the uffenee the cuiiuulseion of which was the object 
of the conspiracy.

BSCTIOB 102.

(a) section 1324(a)(1) ot title a or the united states code
(Subsection 274(a)(1) of the Immigration and Nationality Act), ie 
amended by striKlng "snail be tinea in accordance with Title is, 
or imprisoned not more than five years, or both, for each alien 
in LeepeuC Lu whom any violation of this paragraph uucurs" and 
inserting "shall, fnr each alien in respect to whom any violation 
of this paragraph occurs, be fined in accordance with title 18 or 
(i) in the case of a violation of subparagraph (A), imprisoned 
for not more than ten years, or both, and (11) in the case of a 
violation of subparagraphs (B), (C), or (D) , imprisoned for not

‘* * * [ and in
y Injury

(ae defined in section 1365 of title IB) to, or places in jeopar­
dy the life of, any alien, such person shall be fined in accor­
dance with Title IB, or imprisoned not more than twenty years, or 
both, and if the death of any alien results, shall be imprisoned 
for any term of years up Lu life.".

(b) section 1324(a)(2) of title 8 of the United States code 
(Section 274(a)(2) or the immigration and Nationality Act) is 
amended by ctriXing "or imprisoned not more than five yearc, or 
both" and inserting "or, in the case of a violation of subpara­
graph (B)(li), Imprlaoncd not more than ten years, or both; and, 
in tne case of a violation ot suoparagrapn (B)(1) or (B)(iii), 
imprisoned not more than five years, or both.".

(o) Seotion 1324 of title 8 of the United States Code io 
amended by adding at the end tne following new subsection:

i

i
i

i

i
i

A BILL

To strengthen criminal sanctions for alien smuggling and 
related criminal activities and to enhance the investigatory 
authority of the Immigration and Naturalization Service.

Re It enacted bv the Senate and House of Raprasentativea of 
the United Statea of America in Conoreaa aasmnbled: 

8ICTION 101. SHORT TITLB.
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"(A) no property used by any person as
comnion carrier in the transaction of busi­

ness as a common carrier shall be forfeited 
under this section, unless the owner or other 
person with lawful custody of the property
was a consenting party to or privy to the 
violation of subsection (a) or of sections 
274A(a)(1) or Z74A(a)(2); and

•'(B) no property shall be forfeited under the 
provisions of this section by reason of any act or 
wmieeiun established by the owner to have been coronit- 
ted or OTnltt.sd by a parson other than the owner while 
the property was unlawfully in the possession of a 
person other than the owner in violation of the crimi­
nal laws of the United States, or of any State; and

"(C) no property shall be forfeited under the 
provisions of this section to the extent of an interest 
of the owner, by reaeon of any aot or oaiooion estab­
lished by the owner to have been committed or omitted 
without the knowledge, consent, or willful blindness of 
the owner unless the act or omission was committed or

i
i
!
i

i

)!

1952, so

8SC11QM 194.

section 274(b) of the immigration and nationality Act of 
amended (8 U.S.C. 1324(b)) is amended -

(a) by amending paragraph (1) to read:

••(b) SJtTStTRE ANh TOWmiTtntl. (1) The following 
property shall be subject to seicure and forfeitures 
(1) any conveyance, including any vessel, vehicle, or 
aircraft, which has been or is being used in the con- 
miasion of a violation of subsection (a); (ii) any 
property, real or personal, (A) which constitutes, or 
is derived from or traceable to the proceeds obtained 
directly or indirectly from the commission of a viola­
tion of subsection (a), or (B) which is used to facil­
itate, or is intended to be so used in the aoBUBission 
Of, a violation of subparagraph (a)(1)(A), except

eaCTXON 103. BBBTEMCING QCZDZLZNBfl.

The United States Sentencing Commission shall promptly 
promulgate, pursuant to 28 U.S.C. 994, amendments to the sentenc­
ing guidelines to make appropriate Increases in tho base offense 
level for offenses under section 274 of the immigration and
Nationality Aot to reflect th© increascc in maximum penalties for 
such offenses in section 102 of this Act.
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i

"(n) a violation or section 274 or tne iraiilgratlon ana 
Nationality Act (8 U.S.C. 1324) (relating to alien snug­
gling) , or section 277 or the imnlgration ana Nationality 
Act (8 U.S.C. 1327) (relating to the snuggling of allene 
convicted of aggravated felonies or of aliens subject to 
exclusion on gmunde of national security), or of section
278 of the Immigration and Nationality Act (8 U.S.C. 1328) 
(relating to smuggling of aliens for the purpose of prosti­
tution or other immoral purpose)and

(d) by striking "or any Deputy Assistant Attorney General in the 
criminal Division specially designated by the Attorney General" 
and inserting "or any Deputy Assistant Attorney General or acting 
Deputy Assistant Attorney General in, or one other officer or

1

I
i
I

!
!

SECTION 105. WIRETAP AUTHORITY FOR ALIEN SNUGGLING INVESTIGA­
TIONS AND REXiATED AMENDMENTS.

(1) Section 2516(1) of Title IB, United States Code, ie amended -

(a) in paragraph (c) by inserting after "weapons)," the follow­
ing: "or a felony violation or section 1028 (relating to produc­
tion of false identification documentation), section 1542 (relat­
ing to raise statements in passport applications), section it»4e 
(relating to fraud and misuse of visas, permits, and other 
documents)

(b) by striking "or" alter paragraph (1) and redesignating
paragraphs (m), (n) and (o) as paragraphs (n), (o) and (p),
respectively;

(c) by inserting after paragraph (11 the following new paragraph:

in paragraph (2) -

(1) by striking "conveyance" both places it 
appears and inserting "property"; and

(2) by striking "is being used in" and inserting 
"is being used in, is facilitating, has facilitated, is 
facilitating or was intended to facilitate"; and

(c) In paragraphs (4) and (5) by striking "" conveyance" and 
"conveyance" each place the pluaee or word appears and inserting 
"property".

omitted by an employee or agent of the owner or other 
person with lawful vustody of the property, with the 
intent of furthering the business Interests of, or to 
confer any other benefit upon, the owner or other 
person with lawful custody of the property."

i

)
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0«ction-by-«®Gtlon analysis:

u»*d in or derived from smuggling operations, and providing 
Service with greater investigatory authority in coBbating ii
national criminal organizations.

Metlon, xo2 - Enhanced penalties for_£firtaio_allAn Mixsallns.

Sentencing guidelinesSection 103»

pyeti,ftp ^.0.4 — Expansion of forfeiture AUthor^^y*

ty-

!

Section 103 directs the Sentencing Commission to make 
appropriate increases in the base offense level for alien smug­
gling offenses for which the maximum penalty was raised in 
section 102.

section 101 - Short title.

Section 101 gives thie bill the title •'Alien Smuggling 
Enhanced Penalties Act of issi.’'

I

i

me second amendment provides for prunlehnent of up to twenty 
years' imprisonment in cases in which the defendant causes 
serious bodily injury to or places in jeopardy the life of an 
alien in the course of the offense and up to life imprisonment if 
the death of any alien results.

The third amendment adds a new subsection to provide that a 
conspiracy to commit an offense under 8 U.S.C. 1324 shall carry 
the same penalty as that which applies Vo the substantive offense 
which wH« the object of the conspiracy. This is consistent with 
recent enactments in other aioab. 18 U.S.C. 19S6(g), 21
U.S.C. 846.

These amendments to the Inmigration and Nationality Act (the 
INA) would enhance the ability of the immigration and Naturalisa­
tion Service (the Service) to address the problem of alien 
smuggling by increasing the criminal penalties for alien smug­
gling, broadening the authority to obtain forfeiture of property

------- ----------------- - 1 
nter-

Under currant law, the Scrvloe may obtain forfeiture of 
conveyances (vehicles, boats, aircraft) used to smuggle, trans­
port, or harbor aliens, section 102 would amend cootion 274(b) 
of the 1NA, a u.s.c. 1324(b), to broaden this forfeiture authori­
ty. The amendment makes subject to forfeiture all property, both 
real and personal, used or intended to be used to snuggle aliens.

section 102 amends section 274 of the INA, 8 U.S.C. 1324, to 
provide increased penaltioc for alion cmuggling in certain 
situations, currently, section 274(a)(1) provides tor punisnnent 
of up to five yeare* imprisonment. The first amendment raises 
the authorized punishment to ten years’ imprisonment.

i

■

!

\
i
!

I
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Also oubjoat to forfeiture would bo any property, real or person­
al, which constitutes, is derived from, or is traceable directly 
or indirectly to the proceeds of the cmuggling, transportation, 
or harboring of aliens. The amendment protects owners from 
forfeiture of property that is used without the owner’s knowledge 
or consent and not for me benefit of the owner or other lawful 
possessor.

OOzi»/»3

ition 103 - Wiretap authority for alien smuggling investlag-

the Justice Department to approve applications to the courts for 
wiretap authority.

Section 106 ~ Rauketeei 1 nu Influenced and Cunuul Oruaniaatlmis 
ynforceinent- Authority.

Section 306 would amend the definitions provided in the RICO 
statute, 1« U.S.C. 1961(1), tu autliurlre the use uf the RICO 
statute to pursue alien smuggling organizations.

!

Section 105 would amend section 2516(1) of Title 18, United 
States code, to permit the Service, with judicial authorisation, 
to intercept wire, electronic, and oral communications of persons 
involved in alien smuggling operations. It would also make 
certain helpful procedural changes, including permitting court- 
authorised wiretaps to be conducted, under federal supervision, 
by state or foreign government personnel, permitting the dlsclo- 
sure-of wiretap ihiormationtoforeign' law enforcement officiale, 
and permitting additional officials in the criminal division of

i
i
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employee of, the Criminal Division epecially designated by the - 
Attorney Genera)", /

(2) section 2S1«(5) of title ltr United States Code, is amended 
t>y inserting "(including personnel or a foreign government or or 
a State or subdivision of a State)" after "CovornMnt personnel" 

and
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(3) section 2510(7) of title is, united States code, is amended 
by inserting before the semicolon "and additionally, for purposes

iV
of eeutlun 2317(i)-(2), any person authorised to perform Investi­
gative, Jaw anfnrr.ewiant, or prosecutorial functions by a rorelgr/ 

' government".

SSCTIOW 10C. SACBBTBBRISG XHTiUBMCBO AMD CORRUPT ORGAMXSAtXQWO 

DryoacKxxrr authority.
section 1961(1) of title 18, united states code, is amended 

by striking -or" before "(E) any sot" and adding after "Currency 
and Foreign Transactions Reporting Act" the following: ", or (F) 
any act which ic indictable under title 8, United States Code, 
section U24(a)(1) (dealing with pronloitions on bringing in ana 
harboring certain •JlunsV1.


