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FROM: NEAL

Head of State Immunity for Sheikh ZayedSUBJECT:

Attachments
Tab I
Tab II

Memorandum for Lake on Zayed Immunity 
Judge Green's December 8 Order

NATIONAL SECURITY COUNCIL
WASHINGTON, D.C. 20506

State still hopes that the broader set of issues regarding Sheikh 
Zayed and BCCI, of which the lawsuit involving the head of state 
immunity question is only a small part, will be settled so as to 
avoid having to mae a decision on whether to suggest immunity. 
The UAE (Abu Dhabi) Government has agreed to meet with a team 
from Justice, the Fed and New York State in Geneva on January 4, 
and State and Justice believe there is some chance of resolving 
the matter.

I spoke with the State Legal Adviser's office this afternoon. 
They confirmed that no decision has been made with respect to 
immunity, and they understand that the White House has an 
interest in the decision. They have been coordinating with 
Justice, Treasury and the Fed and will keep us informed as their 
analysis progresses.

We did not consider the prosecution of Noriega to raise a head of 
state immunity issue because we did not regard Noriega to be head 
of state.

Attached for your information is a package I put together for 
Tony Lake a few weeks ago on the issue of head of state immunity 
for Sheikh Zayed and four others in a BCCI-related case (Tab I). 
I have also attached Judge Green's December 8 order requiring the 
government to express its views on the issue before January 31, 
1994 (Tab II).
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MEMORANDUM FOR JOHN PODESTA
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December 10, 1993

INFORMATION

MEMORANDUM FOR ANTHONY LAKE

ALAN KRECZKO'V*THROUGH:
1

"sor
NEAL WOLlWl^FROM:

SUBJECT:

In June of this year, First American Corporation and its holding 
company sued Sheik Zayed and 29 others seeking more than $1.5 
billion in damages for an alleged conspiracy dating back to 1977 
for the fraudulent acquisition and illegal control of First 
American.

NATIONAL SECURITY COUNCIL
WASHINGTON, D C. 20506

Head of State Immunity for Sheikh Zayed and Four 
Others in BCCI-Related Case

The requests for suggestions of immunity in the case raise 
difficult legal and policy issues. The legal issues include 
whether the head of state immunity doctrine applies to private, 
commercial activity; whether Zayed's two adult sons or rulers of 
constituent emirates are covered by the doctrine; and whether the 
Sheikh, by submitting to the jurisdiction of U.S. courts in 
related proceedings, has waived his claim to immunity.

On the policy side, the question of immunity must be considered 
in the context of ongoing criminal and civil proceedings in the 
BCCI matter at both the federal and state levels. New York and 
federal authorities are planning a trip to Abu Dhabi for later 
this month to review documents and interview witnesses, with some 
hope that a global settlement of BCCI matters might result. 
State, Justice and the Fed have been discussing whether a

State hopes that the case will be settled or dismissed on other 
grounds so as to avoid having to make a decision on whether to 
suggest immunity. On November 29, the Justice Department filed a 
Statement of Interest in the case (Tab I) that indicated the USG 
was examining requests for immunity, requested the judge to defer 
its consideration of those issues and encouraged her to proceed 
with consideration of other issues on which the case might be 
dismissed.

Ao ' ■

State, in consultation with Justice, the Fed and others, is 
considering a UAE request that the USG intervene in a BCCI- 
related civil lawsuit to suggest head of state immunity for 
Sheikh Zayed, President of the UAE and two of his sons. State is 
also considering a request for a suggestion of immunity by 
private counsel for the rulers of two UAE emirates. Courts 
generally regard Executive branch suggestions of head of state 
immunity as dispositive. The issue has received considerable 
attention on the Hill and is beginning to receive some press.
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suggestion of immunity would lessen the USG's leverage over the
UAE defendants in getting them to cooperate in the prosecution 
and settlement of BCCI matters. 

Congressman Gonzalez and Senator Kerry have written to Secretary
Christopher to make known their opposition to a suggestion of 
immunity {Tab II). In their letters, they raise the broader 
issue of the effect a grant of immunity would have on the USG's
ability to safeguard its banking system. Congressman Gonzalez 
held a hearing yesterday on the head of state immunity issue. 
Although he invited State, Justice and the Fed to attend, only
the Fed testified. State and Justice took the position that 
because the matter was in litigation and because the USG had not 
finished its review of the issue, it was inappropriate to testify
at this time. DOJ's response to Gonzalez is at Tab III. 

We will keep you apprised of further developments on this issue. 

Concurrence by: Ellen �on 

Attachments 
Tab I USG Statement of Interest in the Case 
Tab II Gonzalez and Kerry Letters to Christopher
Tab III DOJ Letter to Congressman Gonzalez 

cc: Bernard Nussbaum
Jeremy Rosner 
Don Steinberg 
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THOMAS H. PEEBLES
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in light ot these considerations, the United States 

iwwpectfuiiy requests that the Court

the head of state immunity issues
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Respectfully submitted,

FRANK W. HUNGER 
Assistant Attorney General

ERIC H. HOLDER JR. 
United States Attorney

M. /’TWP
VINCENT mTgarVSy------

Attorneys, Department of Justice 
Civil Division
Federal Programs Branch
uSJJ SJrc<‘tA Sult« ionn 
Washington, D.C. 20530
Telephone: (202) 514-4778
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The Honorable
Warren M. Christopher 
Secretary of State 
Washington DC 20520

DEC 09’93

Wittd States Senate
WASHINGTON. t>C 20510

Re: Question of Head of State Ijwnunity for Abu Dhabi 
. In Matters Pertaining to BCCI

Dear Hr.^Secretaryi

I today learned of the possibility that the Department of 
State may be considering whether the Emir of Abu Dhabi and his 
family are entitled to be accorded head of state immunity in 
connection with matters pertaining to the BCCI affair, as 
requested by Abu Dhabi's Washington representatives at the law 
firm of Patton, Boggs, & Blow.

Having spent some considerable time investigating matters 
pertaining to BCCI's extensive web of criminal activity, 
including its illegal purchase of U.S. banks, I would like to 
express my strong opposition to the recommendation of head of 
state immunity for any person or entity who participated in 
BCCI's actions in the United States.

<•

There are strong policy reasons in general for the United 
States not granting head of state immunity to anyone for 
activities that are commercial in nature, and that pertain to 
regulated industries in th® United States. No foreign head of 
state should be in the position to have the Department of State 
assist him in escaping civil or criminal responsibility for 
violations of our law in commercial matters taking place in our 
own country. The alternative would expose American citizens to 
predation and fraud by anyone who happens to be a head of state. 
The Department of State is an agency of the government of the 
United States. Its function is to protect American citizens, not 
to give immunity to people who defraud American citizens and 
break American laws.
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BCCI has been justifiably described as the biggest, banking 
The scope of wrongdoing on the part of BCCI 
of its shareholders, was enormous, resulting 

in the loss of billions of dollars and injury to millions of 
shareholders. Several U.S, banks were damaged by BCCI's 
activities, and one, the Independence Bank in Encino, California, 
failed as a result of BCCI's purchase, at a substantial cost to 
the FDIC.

Any recommendation that head of state immunity be granted in 
- this- case would send precisely the wrong message by the

Department of State concerning the views of the United States 
government about this kind of activity. Given the notoriety' of 
the BCCI case, such a decision could also subject the Department 
of State to substantial criticism domestically and abroad.

I would appreciate being kept apprised of any decision the 
Department of State may make on the request for immunity by the 
Emir of Abu Dhabi and his family, and of being provided any legal 
analysis produced by the Office of the Legal Advisor in regards 
to this matter.
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Plaintiffs,

v. 93-1309 (JHG)

Defendants.
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CLE'lt, U S- DISTRICT COURT.
DISTK.CT OF. OOLUM81A

SHEIKH ZAYED BIN SULTAN 
AL-NAHYAN, et al..
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)
)
) 
)
) 
) Civil Action Nc.
)
)
)
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y_____
JOYCE HENS GREEN 

United States District Judge

©002

-J
UNITED STATES DISTRICT COURT* 
FOR THE DISTRICT OP COLUMBIA

On November 29, 1993, the United States filed a Statement of 

Interest of the United States in the above-captioned case. The 

United States indicated that it has been requested to "express a 

view to the Court concerning the applicability of the head of state 

immunity doctrine in this proceeding," and that it is currently 

examining this request. Accordingly, it is hereby

ORDERED that should the United States elect to file a 

statement of interest regarding the applicability of the head of 

state innnunity doctrine, it shall do so on or before January 31,

1994. Alternatively, should the United States determine that it is 

inappropriate for it to express a view to the Court regarding the 

head of state immunity doctrine, it shall so notify the Court as 

soon as possible, but no later than January 31, 1994.

IT IS SO ORDERED.

December . 1993

FIRST AMERICAN CORPORATION,


