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AMENDMENT NO. Calendar No. 

Purpose: To provide a substitute.

IN THE SENATE OF THE UNITED STATES—104th Cong., 1st Sess.

S.343

To reform the regulatory process, and for other purposes.

Ordered to he on the table and to be printed

Amendment intended to be proposed by Mr. Grassley

Viz:

Strike ah after the enacting clause and insert the fol-1

2 lowing:

3 SECTION 1. SHORT TITLE.

4

6 SEC. 2. DEFINITIONS.

Section 551 of title 5, United States Code, is amend-7

8 ed—

9

10

11

■».

Referred to the Committee on  
and ordered to be printed

(1) in the matter preceding paragraph (1), by 

striking “this subchapter” and inserting “chapters 

5, 6, 7, and 8 of this title”; and

This Act may be cited as the “Comprehensive Regu-

5 latory Reform Act of 1995”.
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10 Section 553 of title 5, United States Code, is amend-

11 ed to read as follows:

12 “§553. Rulemaking

13 “(a) This section applies to every rulemaking, accord-

14 ing to the provisions thereof, except to the extent that

15 there is involved— >

16

17

18

19

20

21

22

23

24 side the agency; or

(3) in paragraph (14), by striking the period at 

the end and inserting and”; and

(2) in paragraph (13), by striking “; and” and 

inserting a semicolon;

(4) by adding at the end the following new 

paragraph:

“(15) ‘Director’ means the Director of the Of-

“(1) a matter pertaining to a military or for­

eign affairs function of the United States;

“(2) a matter relating to the management and 

personnel practices of an agency;

“(3) an interpretive rule, general statement of 

policy, or rule of agency organization, procedure, or 

practice that is not generally applicable or does not 

alter or create rights or obligations of persons out-

fice of Management and Budget.”.

9 SEC. 3. RULEMAKING.
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13

14 “(B) a succinct explanation of the need for and

15

16

17

18

19

20

21

22

23

24

25

“(4) a rule relating to the acquisition, manage­

ment, or disposal by an agency of real or personal 

property, or of services, that is promulgated in com- 

pliance with criteria and procedures established by 

the Administrator of General Services.

“(A) a statement of the time, place, and nature 

of public rulemaking proceedings;

“(b)(1) General notice of proposed rulemaking shall

7 be published in the Federal Register, unless all persons

8 subject thereto are named and either personally served or

9 otherwise have actual notice of the proposed rulemaking

10 in accordance with law. Each notice of proposed rule-

11 making shall include—

12

specific objectives of the proposed rule, including an 

explanation of the agency’s determination of whether 

or not the rule is a major rule within the meaning 

of section 621(2);

“(C) an explanation of the specific statutory in­

terpretation under which the rule is proposed, in­

cluding an explanation of—

“(i) whether the interpretation is expressly 

required by the text of the statute; or

“(ii) if the interpretation is not expressly 

required by the text of the statute, whether
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24

such interpretation is within the range of per­

missible interpretations of the statute, and why 

the agency selected that interpretation;

“(D) the proposed provisions of the rule;

“(E) a summary of any initial analysis of the 

proposed rule required to be prepared or issued pur­

suant to chapter 6 of this title;

“(F) a statement that the agency seeks propos­

als from the public and from State and local govern­

ments for alternative methods to accomplish the ob-

“(H) a statement specifying where the file of 

the rulemaking proceeding maintained pursuant to 

subsection (f) may be inspected and how copies of 

the items in the file may be obtained.

jectives of the rulemaking that are more effective or 

less burdensome than the approach used in the pro­

posed rule;

“(G) a description of any data, methodologies, 

reports, studies, scientific evaluations, or other simi­

lar information available to the agency for the rule­

making, including an identification of each author or 

source of such information and the purposes for 

which the agency plans to rely on such information; 

and
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19 “(3) Whenever the provisions of a final rule that an

20 agency plans to adopt are so different from the provisions

21 of the proposed rule that the original notice of proposed

22 rulemaking did not fairly apprise the public of the issues

23 ultimately to be resolved in the rulemaking or of the sub-

24 stance of the rule, the agency shall publish in the Federal

25 Register a notice of the final rule the agency plans to

5

“(2) Except when notice or hearing is required by

2 statute, a final rule may be adopted and may become ef-

3 fective without prior compliance with this subsection and

4 subsections (c) and (f) if—

5 “(A) the agency for good cause finds that pro­

viding notice and public procedure thereon before 

the rule becomes effective is contrary to an impor­

tant public interest or unnecessary due to the insig­

nificant impact of the rule;

“(B) the agency publishes the rule in the Fed­

eral Register with such finding and a succinct expla­

nation of the reasons therefor; and

“(C) the agency comphes with this subsection 

and subsections (c) and (f) to the maximum extent 

feasible prior to the promulgation of the final rule, 

and fully comphes with such provisions as soon as 

reasonably practicable after the promulgation of the 

rule.
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A

11 tify and elicit full and representative public comment on

12 the significant issues of a particular rulemaking, the agen-

13 cy may use such other procedures as the agency deter-

14 mines are appropriate, including—

15

1 adopt, together with the information relevant to such rule

2 that is required by the applicable provisions of this section

3 and that has not previously been published in the Federal

4 Register. The agency shall allow a reasonable period for

5 commmt on such final rule.

“(i) the publication of an advance notice of pro­

posed rulemaking;

“(ii) the provision of notice, in forms which are 

more direct than notice published in the Federal 

Register, to persons who would be substantially af­

fected by the proposed rule, but who are unlikely to 

receive notice of the proposed rulemaking through 

the Federal Register;

“(iii) the provision of opportunities for oral 

presentation of data, views, information, or rebuttal 

arguments at informal public hearings, which may

“(c)(1) After providing the notice required by this

7 section, the agency shall give interested persons not less

8 than 60 days to participate in the rulemaking through the

9 submission of written data, views, or arguments.

“(2) (A) To collect relevant information, and to iden-
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1 be held in the District of Columbia and other loca­

2

3

4

5

6

7

8

9

10

tions;

“(iv) the provision of summaries, explanatory 

materials, or other technical information in response 

to public inquiries concerning the issues involved in 

20 of all such public hearings.

21 “(4) An agency shall publish any final rule it adopts

22 in the Federal Register, together with a concise statement

23 of the basis and purpose of the rule and a statement of

24 when the rule may become effective. The statement of

25 basis and purpose shall include—

the rulemaking; and

“(v) the adoption or modification of agency pro­

cedural rules to reduce the cost or complexity of par­

ticipation in a rulemaking.

“(B) The decision of an agency to use or not to use

11 such other procedures in a rulemaking pursuant to this

12 paragraph shall not be subject to judicial review.

13 “(3) To ensure an orderly and expeditious proceed-

14 ing, an agency may establish reasonable procedures to reg-

15 ulate the course of informal public hearings under para-

16 graphs (2) and (3), including the designation of represent-

17 atives to make oral presentations or engage in direct or

18 cross-examination on behalf of several parties with a com-

19 mon interest in a rulemaking. Transcripts shall be made
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“(A) an explanation of the need for, objectives 

of, and specific statutory authority for, the rule;

“(B) a discussion of, and response to, any sig­

nificant factual or legal issues raised by the com­

ments on the proposed rule prior to its promulga­

tion, including a description of the reasonable alter­

natives to the rule proposed by the agency and by 

interested persons, and the reasons why each such 

alternative was rejected;

“(C) an explanation of how the factual conclu­

sions upon which the rule is based are substantially 

supported in the rulemaking file maintained pursu­

ant to subsection (f); and

“(D) a summary of any final analysis of the 

rule required to be prepared or issued pursuant to 

chapter 6 of this title.

“(5) The provisions of sections 556 and 557 shall

18 apply in lieu of this subsection in the case of rules that

19 are required by statute to be made on the record after

20 opportunity for an agency hearing.

21 “(d)(1) An agency shall publish the final rule in the

22 Federal Register not less than 60 days before the effective

23 date of such rule. An agency may make a rule effective

24 in less than 60 days after publication in the Federal Reg-

25 ister if the rule grants or recognizes an exemption, reheves
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12

13
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16

17
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19 or

20
e

21

22

23

24 making, was made available in time for interested

subsection (f)(3) of this section and the agency has 

comphed with the requirements of that subsection;

rulemaking, the agency provided a reasonable oppor­

tunity for interested persons to comment thereon;

“(B) if such material is material referred to in

“(C) if, in the case of material developed by or 

for the agency, such material was placed in the rule­

making file promptly upon its completion and, if 

such material is of central relevance to the rule-

“(A) if such material was placed in the rule­

making file promptly upon its receipt by the agency 

and, if such material is of central relevance to the

1 a restriction, or if the agency for good cause finds that

2 such a delay in the effective date would be contrary to

3 an important public interest and publishes such finding

4 and an explanation of the reasons therefor, with the final

5 rule.

“(2) In promulgating a final rule, an agency may not

7 substantially rely on any material that was not identified

8 in the notice of proposed rulemaking. Notwithstanding the

9 preceding sentence, an agency may rely on such mate-

10 rial—
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1 persons to have an adequate opportunity to comment 

2 thereon.

3

5

6

7 “(B) for the amendment or repeal of an inter-

8

9

10

11

12

13

“(A) for the issuance, amendment, or repeal of 

such rule;

23 rule to conform the rule to the requirements of chapter

24 6 and the decisional criteria under section 623.

pretive rule or general statement of policy;

“(C) for an interpretation regarding the mean­

ing of the rule; and

“(D) for a variance or exemption from the 

terms of the rule.

“(2) Each person subject to a rule may petition an

14 agency for the performance of any analysis provided under

15 chapter 6 of this title if such person presents a substantial

16 question that the rule is a major rule within the meaning

17 of section 621(2). The agency shall grant the petition and

18 promptly conduct the analysis sought if the agency deter-

19 mines that the rule is a rule for which an analysis is re-

20 quired under chapter 6. If the rule does not satisfy the

21 decisional criteria set forth in section 623, then the agency

22 shall take immediate action to either revoke or amend the

“(e)(1) Each person subject to a major rule may peti-

4 tion—
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11 making proceeding conducted pursuant to this section and

12 shall maintain a current index to such file. The file and

13 the material excluded from the file pursuant to paragraph

14 (3) shall constitute the rulemaking record for purposes of

15 judicial review. Except as provided in paragraph (3), the

16 file shall be made available to the public beginning on the

17 date on which the agency makes an initial publication con-

18 ceming the rule.

19 “(2) The rulemaking file shall include—

“(A) the notice of proposed rulemaking, any 

supplement to, or modification or revision of, such 

notice, and any advance notice of proposed rule­

making;

“(B) copies of all written comments received on 

the proposed rule;

“(3) The agency shall grant or deny a petition made

2 pursuant to this subsection, and give written notice of its

3 determination to the petitioner, with reasonable prompt-

4 ness, but in no event later than 180 days after the petition

5 was received by the agency. The written notice of the

6 agency’s determination shall include an explanation of the

7 determination and a response to each factual and legal

8 claim that forms the basis of the petition. Such notice

9 shall constitute final agency action for purposes of appeal.

10 “(f)(1) The agency shall maintain a file for each rule-
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18

25 terial and the basis upon which the material is exempt

“(C) a transcript of any public hearing con- 

dieted on the rulemaking;

“(D) copies, or an identification of the place at 

wich copies may be obtained, of all material de­

scribed by the agency pursuant to subsection 

(b)(1)(G) and of other factual and methodological 

naterial not described by the agency pursuant to 

suzh subsection that pertains directly to the rule- 

naking and that was available to the agency in con- 

nffition with the rulemaking, or that was submitted 

to or prepared by or for the agency in connection 

with the rulemaking; and

“(E) any statement, description, analysis, or 

any other material that the agency is required to 

prepare or issue in connection with the rulemaking, 

including any analysis prepared or issued pursuant 

to chapter 6 of this title.

“(3) The agency shall place the materials described

19 in paragraph (2) in the file as soon as practicable after

20 such materials become available to the agency.

21 “(4) The file required by paragraph (1) need not in-

22 elude any material that need not be made available to the

23 public under section 552(b)(4) if the agency includes in

24 such file a statement that notes the existence of such ma-
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8

9 agency rule because of a violation of this subsection unless

10 the court finds that such violation has precluded fair pub-

11 he consideration of a material issue of the rulemaking

12 taken as a whole. Judicial review of comphance or non-

13 comphance with this subsection shall be limited to review

1 from public disclosure under such section. The agency may

2 not substantially rely on any such material in formulating

3 a rule unless it makes the substance of such material

“(h) Nothing in this section authorizes the use of ap-

21 propriated funds available to any agency to pay the attor-

22 noy’s fees or other expenses of persons participating or

23 intervening in agency proceedings.”.

4 available for adequate comment by interested persons. The

5 agency may use summaries, aggregations of data, or other

6 appropriate mechanisms to protect the confidentiahty of

7 such material to the maximum extent possible.

“(5) No court shall hold unlawful or set aside an

14 of action or inaction on the part of an agency.

15 “(g) Notwithstanding any other provision of law, ex-

16 cept as otherwise provided in this section, subsections

17 (b)(1)(C), (c)(4)(D), and (e) shall supplement, and not

18 supplant, any other law or regulation governing rule-

19 making procedures.

20
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“SUBCHAPTER H—ANALYSIS OF AGENCY

6 RULES

7 “§621. Definitions

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

14
1 SEC. 4. ANALYSIS OF AGENCY RULES.

“(1) the term ‘rule’ has the same meaning as 

in section 551(4) of this title, and—

“(A) includes any statement of general ap­

plicability that alters or creates rights or obliga­

tions of persons outside the agency; and

“(B) does not include a rule of particular 

applicability that approves or prescribes the fu­

ture rates, wages, prices, services, corporate or 

financial structures, reorganizations, mergers, 

acquisitions, accounting practices, or disclosures 

bearing on any of the foregoing;

“(2)(A) the term ‘major rule’ means—

“(i) a rule or a group of closely related 

rules that the agency proposing the rule, the 

Director, or a designee of the President reason­

ably determines is likely to have a gross annual 

effect on the economy of $50,000,000 or more

(a) In General.—Chapter 6 of title 5, United

3 States Code, is amended by adding at the end the follow-

4 ing:

5

“For purposes of this subchapter and subchapter

9 HI—
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prices for wage earners, consumers, indi­

vidual industries, nonprofit organizations,

Federal, State, or local government agen­

cies, or geographic regions; or

“(H) significant adverse effects on 

competition, employment, investment, pro­

ductivity, innovation, the environment, 

public health or safety, or the ability of en­

terprises whose principal places of business 

are in the United States to compete in do­

mestic or export markets;

“(B) the term ‘major rule’ does not include— 

“(i) a rule that involves the internal reve­

nue laws of the United States; or

“(ii) a rule or agency action that author­

izes the introduction into, or removal from,

15

in reasonably quantifiable increased direct and 

indirect costs, or has a significant impact on a 

sector of the economy; or

“(ii) a rule or a group of closely related 

rules that is otherwise designated a major rule 

by the agency proposing the rule, the Director, 

or a designee of the President on the ground 

that the rule is likely to result in—

“(I) a substantial increase in costs or
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a regulatory program that—

“(A) imposes legal accountability for the 

achievement of an explicit regulatory objective 

on each regulated person;

“(B) affords maximum flexibility to each 

regulated person in complying with mandatoiy 

regulatory objectives, which flexibility shall, 

where feasible and appropriate, include, but not

commerce, or recognizes the marketable status, 

of a product pursuant to sections 408, 409(c), 

and 706 of the Federal Food, Drug, and Cos­

metic Act;

“(3) the term ‘benefit’ means the reasonablv V

identifiable significant benefits, including social and 

economic benefits, that are expected to result di­

rectly or indirectly from implementation of a rule or 

an alternative to a rule;

“(4) the term ‘cost’ means the reasonably iden­

tifiable significant costs and adverse effects, includ­

ing social and economic costs, reduced consumer 

choice, substitution effects, and impeded techno­

logical advancement, that are expected to result di­

rectly or indirectly from implementation of, or com­

pliance with, a rule or an alternative to a rule;

“(5) the term ‘market-based mechanism’ means



O:\FLA\FLA95.301 S.L.C.

1

2

3

4 pro-
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“(a) Prior to publishing notice of a proposed rule-

23 making for any rule (or, in the case of a notice of a pro-

24 posed rulemaking that has been published on or before the

25 date of enactment of this subchapter, not later than 30

17

be limited to, the opportunity to transfer to, or 

receive from, other persons, including for cash 

or other legal consideration, increments of com- 

pliance responsibility established by the 

gram; and

“(C) permits regulated persons to respond 

automatically to changes in general economic 

conditions and in economic circumstances di­

rectly pertinent to the regulatory program with­

out affecting the achievement of the program’s 

explicit regulatory mandates; and

“(6) the term ‘cost-benefit analysis’ means an 

evaluation of the costs and benefits of a rule, quan­

tified to the extent feasible and appropriate and oth­

erwise qualitatively described, that is prepared in ac­

cordance with the requirements of this subchapter at 

the level of detail appropriate and practicable for 

reasoned decisionmaking on the matter involved, 

taking into consideration the significance and com­

plexity of the decision and any need for expedition.

21 “§ 622. Rulemaking cost-benefit analysis

22
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23 tion.

24

18

1 days after such date of enactment), each agency shall de-

2 terming whether the rule is or is not a major rule within

3 the meaning of section 621(2) (A) (i) and, if it is not,

4 whether it should be designated a major rule under section

5 621(2)(A)(ii). For the purpose of any such determination

6 or designation, a group of closely related rules shall be

7 considered as one rule.

“(c)(1)(A) When the agency publishes a notice of pro-

25 posed rulemaking for a major rule, the agency shall issue

“(2) Such determination or designation shall be pub-

21 lished in the Federal Register, together with a succinct

22 statement of the basis for the determination or designa-

“(b)(1) If an agency has determined that a rule is

9 not a major rule within the meaning of section

10 621(2)(A)(i) and has not designated the rule a major rule

11 within the meaning of section 621(2)(A)(ii), the Director

12 or a designee of the President may, as appropriate, deter-

13 mine that the rule is a major rule or designate the rule

14 a major rule not later than 30 days after the publication

15 of the notice of proposed rulemaking for the rule (or, in

16 the case of a notice of proposed rulemaking that has been

17 published on or before the date of enactment of this sub-

18 chapter, not later than 60 days after such date of enact-

19 ment).

20
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19
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25

“(2) Each initial cost-benefit analysis shall contain— 

“(A) an analysis of the benefits of the proposed 

rule, and an explanation of how the agency antici­

pates each benefit will be achieved by the proposed 

rule, including a description of the persons or classes 

of persons likely to receive such benefits;

“(B) an analysis of the costs of the proposed 

rule, and an explanation of how the agency antici­

pates each such cost will result from the proposed

19

1 and place in the rulemaking file an initial cost-benefit

2 analysis, and shall include a summary of such analysis in

3 the notice of proposed rulemaking.

4 “(B)(i) When the Director or a designee of the Presi-

5 dent has published a determination or designation that a

6 rule is a major rule after the publication of the notice of

7 proposed rulemaking for the rule, the agency shall prompt-

8 ly issue and place in the rulemaking file an initial cost-

9 benefit analysis for the rule and shall publish in the Fed-

10 eral Register a summary of such analysis.

11 “(ii) Following the issuance of an initial cost-benefit

12 analysis under clause (i), the agency shall give interested

13 persons an opportunity to comment pursuant to section

14 553 in the same manner as if the draft cost-benefit analy-

15 sis had been issued with the notice of proposed rule-

16 making.

17
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raie, including a description of the persons or groups 

of persons likely to bear such costs;

“(C) an identification (including an analysis of 

the costs and benefits) of reasonable alternatives au-

mation or is subject to the risk assessment require­

ments of subchapter HI, a description of actions un­

dertaken by the agency to verify the quality, reliabil-

thorized under the statute granting the rulemaking 

authority for achieving the identified benefits of the 

proposed rule, including alternatives that—

“(i) require no government action;

“(ii) will accommodate differences among 

geographic regions and among persons with dif-

“(iii) employ voluntary, performance, or 

other market-based standards that permit the 

greatest flexibility in achieving the identified 

benefits of the proposed rule and that comply 

with the requirements of subparagraph (D);

“(D) an assessment of the feasibility of estab­

lishing a regulatory program that operates through 

the application of market-based mechanisms;

“(E) in any case in which the proposed rule is 

based on one or more scientific evaluations or infor-

fering levels of resources with which to comply; 

and
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1 ity, and relevance of such scientific evaluations or

2 scientific information in accordance with the risk as-

3

4

5

6

7

8 persons complying with it; and

9 “(ii) the net effect on small businesses

10

11

12 “(G) an analysis of whether the identified bene-

13 fits of the proposed rule justify the identified costs

14 of the proposed rule, and an analysis of whether the

15 proposed rule will provide greater net benefits to so-

16 ciety than any of the alternatives to the proposed

17 rule, including alternatives identified in accordance

18 with subparagraph (C).

19

sum-

24 “(2) Each final cost-benefit analysis shall contain—

A

“(i) the cumulative burden of compliance 

with the rule and other existing regulations on

with fewer than 100 employees, including em­

ployment in such businesses;

sessment requirements of subchapter HI;

“(F) an analysis, to the extent practicable, of 

the effect of the rule on—

“(d)(1) When the agency publishes a final major rule,

20 the agency shall also issue and place in the rulemaking

21 file a final cost-benefit analysis, and shall include a

22 maiy of the analysis in the statement of basis and pur-

23 pose.
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1 “(A) a description and comparison of the bene-

2 fis and costs of the rule and of the reasonable alter­

3

4

5

6

7

8

9

10

11

12

13

14

15

“(B) an analysis, based upon the rulemaking 

rejord considered as a whole, of—

“(i) whether the benefits of the rule justify 

the costs of the rule; and

17 shall include, to the extent feasible, a quantification or nu-

18 merical estimate of the quantifiable benefits and costs.

19 Such quantification or numerical estimate shall be made

20 in the most appropriate unit of measurement, using com-

21 parable assumptions, including time periods, shall specify

22 the ranges of predictions, and shall explain the margins

23 of error involved in the quantification methods and in the

24 estimates used. An agency shall describe the nature and

25 extent of the nonquantifiable benefits and costs of a final

natives to the rule described in the rulemaking, in- 

cliding the market-based mechanisms identified pur- 

sumt to subsection (c)(2)(D); and

“(ii) whether the rule will provide greater 

net benefits to society than any of the reason­

able alternatives described in the rulemaking, 

including the market-based incentives identified 

pursuant to subsection (c)(2)(D).

“(e)(1)(A) The analysis of the benefits and costs of

16 a proposed and a final rule required under this section
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18

21

“(B) The agency evaluations of the relationships of

19 the benefits of a proposed and final rule to its costs shall

20 be clearly articulated in accordance with this section.

“(f) The preparation of the initial or final cost-benefit

22 analysis required by this section shall only be performed

23 by an officer or employee of the agency. The preceding

24 sentence shall not preclude a person outside the agency

25 from gathering data or information to be used by the

“(B) Where practicable, the description of the bene-

6 fits and costs of a proposed and final rule required under

7 this section shall describe such benefits and costs on an

23

1 rule pursuant to this section in as precise and succinct

2 a manner as possible. An agency shall not be required to

3 make such evaluation primarily on a mathematical or nu-

4 merical basis.

8 industry by industry basis.

9 “(2) (A) In evaluating and comparing costs and bene- 

10 fits and in evaluating the risk assessment information de­

ll veloped pursuant to subchapter III, the agency shall not

12 rely on cost, benefit, or risk assessment information that

13 is not accompanied by data, analysis, or other supporting

14 materials that would enable the agency and other persons

15 interested in the rulemaking to assess the accuracy, reli-

16 ability, and uncertainty factors applicable to such informa-

17 tion.



O:\FLA\FLA95.301 S.L.C.

17 “(2) The agency shall grant the petition and prompt-

18 ly conduct the analysis sought if the agency determi tips

19 that the rule is a rule for which a cost-benefit analysis

20 is required under this subchapter. If the rule does not sat-

21 isfy the decisional criteria set forth in section 623, then

22 the agency shall take immediate action to. either revoke

23 or amend the rule to conform the rule to the requirements

24 of this subchapter and the decisional criteria under section

25 623.

24

1 agency in preparing any such cost-benefit analysis or from

2 providing an explanation sufficient to permit the agency

3 to analyze such data or information. If any such data or

4 information is gathered or explained by a person outside

5 the agency, the agency shall specifically identify in the ini-

6 tial or final cost-benefit analysis the data or information

7 gathered or explained and the person who gathered or ex-

8 plained it, and shall describe the arrangement by which

9 the information was procured by the agency, including the

10 total amount of funds expended for such procurement.

11 “(g)(1) Each person subject to a major rule may peti-

12 tion for the issuance of a cost-benefit analysis for the rule,

13 including a major rule in effect on the date of enactment

14 of this subchapter for which a cost-benefit analysis meet-

15 ing the requirements of this subchapter has not been per-

16 formed.
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1

10

13

14

15

16

17

18

19 section

20

“(1) the potential benefits to society from the 

rule justify the potential costs of the rule to society, 

as determined by the analysis required by section 

622(d)(2)(B); and

“(2) the rule will substantially achieve greater 

net benefits to society than any of the reasonable al­

ternatives identified

25

“(3) The agency shall grant or deny a petition made

2 pursuant to this subsection, and give written notice of its

3 determination to the petitioner, with reasonable prompt-

4 ness, but in no event later than 180 days after the petition

5 was received by the agency. The written notice of the

6 agency's determination shall include an explanation of the

7 determination and a response to each factual and legal

8 claim that forms the basis of the petition.

9 “§ 623. Decisional criteria

“(a) Subject to subsection (b), no final rule subject

11 to this subchapter shall be promulgated unless the agency

12 finds that—

622(d)(2)(B).

21 Subject to the provisions of subsection (b), the require-

22 ments of this section shall supplement any other decisional

23 criteria otherwise provided by law.

24 “(b)(1) If the text of a statute expressly requires that

25 a rule shall be promulgated without regard to whether the

pursuant to
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4

sectionpursuant to

9 622(d)(2)(B).

10

15

16

17

18

19

21

“(1) include a written explanation of such de­

termination in the initial and final cost-benefit anal-

“(c) If an agency determines that the text of a statute

11 expressly requires a rule to be promulgated even if the

12 rule does satisfy the criterion of subsection (a)(1) or the

13 criteria of both subsections (a)(1) and (a)(2), the agency

14 shall—

“Any cost-benefit analysis of, or risk assessment con-

22 cerning, a rule shall constitute part of the whole rule-

23 making record of agency action for the purpose of judicial

24 review of the rule, and shall be considered by a court in

25 determining the legality of the rule. The court shall apply

“(2) If the text of a statute expressly requires that

5 a rule shall be promulgated even if the rule does not sat-

6 isfy both criteria provided in subsection (a), the rule must

7 impose lower net costs to society than any of the reason-

8 able alternatives identified

1 rule satisfies the criterion provided in subsection (a)(1),

2 the rule must satisfy the criterion provided in subsection

3 (a)(2).

ysis required by section 622; and

“(2) transmit the final cost-benefit analysis to 

Congress when the final rule is promulgated.

20 “§ 624. Judicial review
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6 “§ 625. Deadlines for rulemaking

7

23 “§ 626. Agency review of rules

24 “(a)(1)(A) Not later than 9 months after the date

25 of enactment of this section, each agency shall prepare and

“(a) Beginning on the date of enactment of this sec-

8 tion, all deadlines in statutes that require agencies to pro-

9 pose or promulgate any rule subject to this subchapter

10 shall be suspended until such time as the requirements

11 of this subchapter are satisfied.

12 “(b) Beginning on the date of enactment of this sec-

13 tion, the jurisdiction of any court of the United States

14 to enforce any deadline that would require an agency to

15 propose or promulgate a rule subject to this chapter shall

16 be suspended until such time as the requirements of this

17 subchapter are satisfied.

18

27

1 the same standards of judicial review that govern the re-

2 view of agency findings under the statute granting the

3 agency authority to conduct the rulemaking. The court

4 shall set aside agency action that fails to satisfy the

5 decisional criteria of section 623.

“(c) In any case in which the failure to promulgate

19 a rule by a deadline would create an obligation to regulate

20 through individual adjudications, the deadline shall be sus-

21 pended to allow the requirements of this subchapter to be

22 satisfied.
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4

5

6

7

8

9

10

11

12

13

14

15

16

19

20

21

22

23

24

1 publish in the Federal Register a proposed schedule for

2 the review, in accordance with this section, of—

3

“(i) a brief explanation of the reasons the agen­

cy considers each rule on the schedule to be a major 

rule under section 621(2)(A), or the reasons why the 

agency selected the rule for review;

“(ii) a date set by the agency, in accordance 

with subsection (b)(1), for the completion of the re­

view of each such rule; and

rules described in clauses (i) and (ii)) that the agen­

cy has selected for review.

“(B) Each proposed schedule required by subpara-

17 graph (A) shall include—

18

“(iii) each rule of the agency in effect on the 

date of enactment of this section (in addition to the

“(i) each rule of the agency that is in effect on 

such effective date and which, if adopted on such ef­

fective date, would be a major rule under section 

621(2)(A);

“(ii) each rule of the agency that is inconsistent 

or in conflict with any other obligation or require­

ment established by any Federal statute, rule, or 

other agency statement, interpretation, or action 

that has the force of law; and
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1

2

3

5 the simultaneous review of related items and that will

8

>

“(iii) a statement that the agency requests com­

ments from the public on the proposed schedule.

“(C) The agency shall set a date to initiate review

4 of each rule on the schedule in a manner that will ensure

6 achieve a reasonable distribution of reviews over the period

7 of time covered by the schedule.

“(2) Not later than 90 days before publishing in the

9 Federal Register the proposed schedule required under

10 paragraph (1), each agency shall make the proposed

11 schedule available to the Director or a designee of the

12 President, or to the Vice President or other officer to

13 whom oversight authority has been delegated under sec-

14 tion 643. The President or that officer may select for re-

15 view in accordance with this section any additional rule.

16 “(3) Not later than 1 year after the date of enact-

17 ment of this section, each agency shall publish in the Fed-

18 era! Register a final schedule for the review of the rules

19 referred to in paragraphs (1) and (2). Each agency shall

20 publish with the final schedule the response of the agency

21 to comments received concerning the proposed schedule.

22 “(b)(1) Except as explicitly provided otherwise by

23 statute, the agency shall, pursuant to subsections (c)

24 through (e), review—
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1

2

3

4

5

6

7

8 enactment of this section that the President or the

9

10

11

17

21

22

23

24 >

“(1) an identification of the specific statutoiy 

authority under which the rule was promulgated and 

an explanation of whether the agency’s interpreta­

tion of the statute is expressly required by the cur­

rent text of that statute or, if not, whether it is

“(A) each rule on the schedule promulgated 

pursuant to subsection (a);

officer designated by the President selects for review 

pursuant to subsection (a)(2).

“(2) Except as provided pursuant to subsection (f),

12 the review of a rule required by this section shall be com-

13 pleted not later than 10 years after the date of enactment

14 of this section or 10 years after the date on which the

15 rule is promulgated, amended, or renewed, whichever is

16 earher.

“(c) An agency shall publish in the Federal Register

18 a notice of its proposed action under this section with re-

19 spect to a rule being reviewed. The notice shall include—

20

“(B) each major rule under section 621(2) pro­

mulgated, amended, or otherwise renewed by an 

agency after the date of the enactment of this sec­

tion; and

“(C) each rule promulgated after the date of
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5

6

7

8

9

10

11

12

13

14

15

16 ner.

17

31

wjthin the range of permissible interpretations of the

statute;

“ (2) an analysis of the benefits and costs of the 

rule during the period in which it has been in effect; 

“(3) an explanation of the proposed agency ac­

tion with respect to the rule, including action to re­

peal or amend the rule to resolve inconsistencies or 

conflicts with any other obligation or requirement es­

tablished by any Federal statute, rule, or other 

agency statement, interpretation, or action that has 

the force of law; and

“(4) a statement that the agency seeks propos­

als from the public for modifications or alternatives 

to the rule which may accomplish the objectives of 

the rule in a more effective or less burdensome man-

“(d) If an agency proposes to repeal or amend a rule

18 under review pursuant to this section, the agency shall,

19 after issuing the notice required by subsection (c), comply

20 with the provisions of this chapter, chapter 5, and any

21 other applicable law. The requirements of such provisions

22 and related requirements shall apply to the same extent

23 and in the same manner as in the case of a proposed agen-

24 cy action to repeal or amend a rule that is not taken pur-

25 suant to the review required by this section.
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“(e) If an agency proposes to renew without amend-

2 ment a rule under review pursuant to this section, the

3 agency shall—

4 “(1) give interested persons not less than 60 

days after the publication of the notice required by 

subsection (c) to comment on the proposed renewal; 

and

“(2) publish in the Federal Register notice of 

the renewal of such rule, an explanation of the con­

tinued need for the rule, and, if the renewed rule is 

a major rule under section 621(2), an explanation of 

the reasonable determination of the agency that the 

rule comphes with section 623.

“(f) Any agency, which for good cause finds that

15 comphance with this section with respect to a particular

16 rule during the period provided in subsection (b) of this

17 section is contrary to an important public interest may

18 request the President, or the officer designated by the

19 President pursuant to subsection (a)(2), to establish a pe-

20 riod longer than 10 years for the completion of the review

21 of such rule. The President or that officer may extend the

22 period for review of a rule to a total period of not more

23 than 15 years. Such extension shall be published in the

24 Federal Register with an explanation of the reasons there-

25 for.
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1

10

15

16 “§ 631. Definitions

17

18

that, to the extent feasible and scientifically appro-19

20

21

22

23

24

weighs the probability of each scenario; and25

priate, is based on—

“(A) central estimates of risk using the

“For purposes of this subchapter—

“(1) the term ‘best estimate’ means an estimate

most plausible assumptions;

“(B) an approach that combines multiple 

estimates based on different scenarios and

“(h) Nothing in this section shall reheve any agency

11 from its obligation to respond to a petition to issue,

12 amend, or repeal a rule, for an interpretation regarding

13 the meaning of a rule, or for a variance or exemption from

14 the terms of a rule, submitted pursuant to section 553(e).

“SUBCHAPTER LU—RISK ASSESSMENTS

“(g) In any case in which an agency has not com-

2 pleted the review of a rule within the period prescribed

3 by subsection (b) or (f) of this section, the agency shall

4 immediately publish in the Federal Register a notice pro-

5 posing to amend, repeal, or renew the rule under sub-

6 section (c), and shall complete proceedings pursuant to

7 subsection (d) or (e) not later than 180 days after the

8 date on which the review was required to be completed

9 under subsection (b) or (f).
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1

2

3

4

5 concerned;

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

identification of a substance, activity, or condition as 

potentially posing a risk to human health or safety 

or the environment based on empirical data, meas­

urements, or testing showing that it has caused sig­

nificant adverse effects at some levels of dose or ex-

“(C) any other methodology designed to 

provide the most unbiased representation of the 

most plausible level of risk, given the current 

scientific information available to the agency

posure not necessarily relevant to level of dose or ex­

posure that are normally expected to occur;

“(4) the term ‘negative data’ means data indi­

cating that under certain conditions a given sub­

stance or activity did not induce an adverse effect; 

“(5) the term ‘risk assessment’ means—

“(A) the iterative process of identifying 

hazards, and quantifying (to the maximum ex­

tent practicable) or describing the degree of 

toxicity, exposure, or other risk the hazards

“(2) the term ‘emergency’ means a clearly im­

minent and substantial endangerment to public 

health or the environment;

“(3) the term ‘hazard identification’ means
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pose for exposed individuals, populations, or re­1

2

3

4

5

6 condition;

“(6) the term ‘risk characterization’—7

8 “(A) means the element of a risk assess-

9

10

11

12

13

14

15

16

17

18

19

20

21

22

24

sources; and

“(B) the document containing the expla­

nation of how the assessment process has been 

applied to an individual substance, activity, or

ment that involves presentation of the degree of 

risk to individuals and populations expected to 

be protected, as presented in any regulatory 

proposal or decision, report to Congress, or 

other document that is made available to the

conflicting data, estimates, extrapolations, in­

ferences, and opinions; and

“(7) the term ‘substitution risk’ means a poten­

tial increased risk to human health, safety, or the 

environment resulting from market substitutions, a 

reduced standard of living, or a regulatory alter­

native designed to decrease other risks.

public; and

“(B) includes discussions of uncertainties,

23 “§ 632. Applicability

“(a) Except as provided in subsection (b), this sub-

25 chapter shall apply to all risk assessments and risk charac-
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7

8

9

10

11

12

13

14

15 such.

16

20

21

22

23

24

from a substance or activity in any agency document 

or other communication made available to the public, 

the media, or Congress.

“(i) as the basis for imposing a restriction on 

a substance, product, or activity; or

“(ii) to characterize a positive finding of risks

reeognizes the marketable status of a product;

“(C) a health, safety, or environmental inspec­

tion or individual facility permitting action; or

“(D) a screening analysis clearly identified as

“(2) (A) An analysis shall not be treated as a screen-

17 ing analysis for the purposes of paragraph (1)(D) if the

18 result cf the analysis is used—

19

“(A) a situation that the head of the agency 

finds to be an emergency;

“(B) a rule or agency action that authorizes the 

introduction into, or removal from, commerce, or

1 terizafons prepared by, or on behalf of, or prepared by

2 others and adopted by, any Federal agency in connection

3 with tealth, safety, and environmental risks.

4 ‘<jb)(l) This subchapter shall not apply to risk as-

5 sessmaits or risk characterizations performed with respect

6 to—
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1

8

12

13

14

15

16

17

18

20

“Nothing in this subchapter shall be construed to— 

“(1) preclude the consideration of any data or

the calculation of any estimate to more fully describe 

risk or provide examples of scientific uncertainty or 

variability; or

“(2) require the disclosure of any trade secret 

or other confidential information.

“(B) Among the analyses that may be treated as a

2 screening analyses for the purposes of paragraph (1)(D)

3 are product registrations, reregistrations, tolerance set-

4 tings, and reviews of premanufacture notices and existing

5 chemicals under the Federal Insecticide, Fungicide, and

6 Rodenticide Act (7 U.S.C. 136 et seq.) and the Toxic Sub-

7 stances Control Act (15 U.S.C. 2601 et seq.).

“(3) This subchapter shall not apply to any food,

9 drug, or other product label or to any risk characterization

10 appearing on any such label.

11 “§ 633. Rule of construction

19 “§ 634. Requirement to prepare risk assessments

“(a) Except as provided in section 632, the head of

21 each agency shall prepare for each major rule relating to

22 human health, safety, or the environment that is proposed

23 by the agency after the date of enactment of this sub-

24 chapter, is pending on the date of enactment of this sub-
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

is familiar.17

18

24

subchapter;

“(2) for each such proposed or final rule, an as­

sessment, quantified to the extent feasible, of incre­

mental risk reduction or other benefits associated

with each significant regulatory alternative to the 

rule or proposed rule; and

“(3) for each such proposed or final rule, quan­

tified to the extent feasible, a comparison of any 

human health, safety, or environmental risks ad­

dressed by the regulatory alternatives to other rel­

evant risks chosen by the head of the agency, includ­

ing at least 3 other risks regulated by the agency 

and to at least 3 other risks with which the public

1 chapter, or is subject to a granted petition for review pur-

2 suant to section 553(e) or 622(g)—

“(1) a risk assessment in accordance with this

“(b) A risk assessment prepared pursuant to this

19 subchapter shall be a component of and used to develop

20 the cost-benefit analysis required by subchapter II, and

21 shall be made part of the administrative record for judicial

22 review of any final agency action.

23 “§ 635. Principles for risk assessment

“(a)(1) The head of each agency shall apply the prin-

25 ciples set forth in subsection (b) when preparing any risk
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4

5

6

7

8

9

10

13 relevant discussion or explanation in another agency docu-

14 ment.

“(b) The principles to be applied when preparing risk15

16 assessments are as follows:

17

18

19

20

21

22

23

24 >

25

“(1)(A) When assessing human health risks, a 

risk assessment shall consider and discuss both the

1 assessment, whether or not required by section 634, to en-

2 sure that the risk assessment and all of its components—

3 “(A) distinguish scientific findings and best es­

timates of risk from other considerations;

“(B) are, to the maximum extent practicable 

scientifically objective, unbiased and inclusive of all 

relevant data; and

“(C) rely, to the extent available and prac­

ticable, on scientific findings.

“(2) An agency shall not be required to repeat discus-

11 sions or explanations required under this section in each

12 risk assessment document if there is a reference to the

most important laboratory and epidemiological data 

and summarize the remaining data that finds, or 

fails to find, a correlation between a health risk and 

a potential toxin or activity.

“(B) When conflicts among such data appear to 

exist, or when animal data are used as a basis to as­

sess human health, the assessment shall include a
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4 bioavailability,routes

5

6
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13

14

15

16

17

18

19

20

21 to them;

22

23

24

els (including the assumptions incorporated into 

the model) and the sensitivity of the conclusions

“(A) present a representative description 

and explicit explanation of plausible and alter­

native similar assumptions, inferences, or mod-

of any significant assumption (including the use of 

safety factors and default assumptions), inference, 

or model, the agencies or instrumentahty preparing 

the assessment shall—

discussion of possible reconcihation of conflicting in- 

fennation, and, as appropriate, differences in study 

designs, mechanisms of action, comparative physiol­

pharmacokinetics, and any other relevant factor, in- 

ctading the availability of raw data for review. 

Greatest emphasis shall be placed on data that indi­

cates the biological basis of the resulting harm in 

humans. Animal data shall be reviewed with regard 

to relevancy to humans.

“(2) When a risk assessment involves a choice

“(B) explain the basis for any choices;

“(C) identify any science policy or value 

judgments;

of exposure,
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16 “§636. Principles for risk characterization and com*

17 munication

18

19

20

21

22

23

24

25

*».

“In characterizing risk in any risk assessment docu­

ment, regulatory proposal or decision, report to Congress, 

or other document that is made available to the public,

make clear the relationship between the level of risk 

and the level of exposure to a potential hazard.

“(4) A risk assessment shall be prepared at the 

level of detail appropriate and practicable for rea­

soned decisionmaking on the matter involved, taking 

into consideration the significance and complexity of 

the decision and any need for expedition.

each agency characterizing the risk shall comply with each 

of the following:

“(1)(A) The head of the agency shall describe 

the populations or natural resources that are the 

subject of the risk characterization.

“(D) describe any model used in the risk­

assessment and make explicit the assumptions 

incorporated into the model; and

“(E) indicate the extent to which any sig­

nificant model has been validated by, or con­

flicts with, empirical data.

“(3) A risk assessment shall clearly separate 

hazard identification from risk characterization and
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“(B) If a numerical estimate of risk is provided, 

tie. head of the agency, to the extent feasible and 

scentifically appropriate—

“(i) shall provide—

“(I) the best estimate or estimates for 

the specific populations or natural re­

sources that are the subject of the charac­

terization (based on the information avail­

able to the department, agency, or instru­

mentality) or, in lieu of a single best esti­

mate, an array of multiple estimates 

(showing the distribution of estimates and 

the best estimate) based on assumptions, 

inferences, or models which are equally 

reasonably plausible, given current sci­

entific understanding;

“(H) a statement of the reasonable 

range of scientific uncertainties; and

“(HI) descriptions of the distribution 

and probability of risk estimates to reflect 

differences in exposure variability in popu­

lations and uncertainties;

“(ii) in addition to a best estimate or esti­

mates, may present plausible upper-bound or 

conservative estimates, but only in conjunction
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with equally plausible lower-bound estimates;1

2 and

3

4

5 titative uncertainty factor, is used, such factor

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

agency shall provide a statement that places the na­

ture and magnitude of individual and population 

risks to human health in context.

“(hi) shall ensure that, where a safety fac­

tor, as distinguished from an inherent quan-

“(4) When a Federal agency provides a risk as­

sessment or risk characterization for a proposed or 

final regulatory action, such assessment or charac­

terization shall include a statement of any signifi­

cant substitution risks to human health identified by 

the agency or contained in information provided to 

the agency by a commentator.

shall reflect safety factors commonly used to 

ensure human safety in other human activities. 

“(2) The head of the agency shall explain the 

exposure scenarios used in any risk assessment, and, 

to the extent feasible, provide a statement of the size 

of the corresponding population at risk and the like­

lihood of such exposure scenarios.

“(3) To the extent feasible, the head of the
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1

2

3

4

5

6

7

8

9

10

11

12

14 tion

15

18

19

20

21

22

23

24

“(B) provide a format for summarizing risk as­

sessment results.

“(5) An agency shall present a summary in 

connection with the presentation of the agency’s risk 

assessment or the regulation if—

“(A) the agency provides a public comment 

period with respect to a risk assessment or reg­

ulation;

“(A) issue a final regulation that has been sub­

ject to notice and comment under section 553 that 

directs agencies to implement the risk assessment 

and characterization principles set forth in sections 

635 and 636; and

“(a)(1) Not later than 1 year after the date of enact-

16 ment of this subchapter, the Director or a designee of the

17 President shall—

“(B) a commentator provides a risk assess­

ment, and a summary of results of such risk as­

sessment; and

“(C) such risk assessment is reasonably 

consistent with the principles and the guidance 

provided under this subtitle,

13 “§637. Regulations; plan for assessing new informa-
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1

8 “(A) the risk assessment is inconsistent with

9

10

11

12

13

14

15

16

17

22

rule issued under subsection (a); or

“(D) the risk assessment does not take into ac-

the principles set forth in sections 635 and 636; 

“(B) the risk assessment produces substantially 

different results;

“(C) the risk assessment is inconsistent with a

count material significant new scientific data or sci­

entific understanding.

“(2) Not later than 90 days after receiving a petition

18 under paragraph (1), the head of the agency shall respond

19 to the petition by agreeing or declining to review the risk

20 assessment referred to in the petition, and shall state the

21 basis for the decision.

“(3) If the head of the agency agrees to review the

23 petition, the agency shall complete its review not later

24 than 180 days after the decision made under paragraph

25 (2), unless the Director agrees in writing with an agency

3 ducted consistently by the various agencies.

4 “(b)(1) Review of the risk assessment for any major

5 rule shall be conducted by the head of the agency on the

6 written petition of a person showing a reasonable likeli-

7 hood that—

45

“(2) The regulation under paragraph (1) shall be suf-

2 ficiently specific to ensure that risk assessments are con-
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6

19

23

24

25

“(1) the risk assessment under section 634 is 

based on a scientific and unbiased evaluation, re­

flecting realistic exposure scenarios, of the risk ad-

“For each major rule subject to this subchapter, the

20 head of the agency, subject to review by the Director or

21 a designee of the President, shall make a determination

22 that—

“(c) The regulations under this section shall be devel-

10 oped after notice and opportunity for public comment, and

11 after consultation with representatives of appropriate

12 State agencies and local governments, and such other de-

13 partments, agencies, offices, organizations, or persons as

14 may be advisable.

15 “(d) At least every 4 years, the Director or a designee

16 of the President shall review, and when appropriate, re-

17 vise, the regulations published under this section.

18 “§ 638. Decisional criteria

“(5) A risk assessment completed pursuant to a peti-

7 tion may be the basis for initiating a regulatory review

8 pursuant to section 622(g).

9

1 determination that an extension is necessary in view of

2 limitations on agency resources.

3 “(4) Denial of a petition by the agency head shall

4 be subject to judicial review in accordance with chapter

5 7.
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17

18

19

20

21

22

23

24 ♦

25

“(2) there is no alternative that is allowed by 

the statute under which the major rule is promul­

gated that would provide greater net benefits or that 

would achieve an equivalent reduction in risk in a 

more cost-effective and flexible manner.

12 nology shall develop a systematic program for the peer re-

13 view of work products covered by subsection (c), which

14 program shall be used uniformly across the agencies.

“(b) The program under subsection (a)—

“(1) shall provide for the creation of peer re­

view panels consisting of independent and external 

experts who are broadly representative and balanced 

to the extent feasible;

“(2) shall not exclude peer reviewers merely be­

cause they represent entities that may have a poten­

tial interest in the outcome, if that interest is fully 

disclosed;

“(3) shall exclude, to the maximum extent prac­

ticable, any peer reviewer who has been involved in

47

dressed by the major rule and are supported by the 

best available scientific data, as determined by a 

peer review panel in accordance with section 639; 

and

10 639. Establishment of program

“(a) The Director of the Office of Science and Tech-
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any previous analysis of the tests and evidence pre­

sented for certification by the peer review panel; and 

“(4) shall provide for a timely completed peer 

review, meeting agency deadlines, which contains a 

balanced presentation of all considerations, including 

minority reports and an agency response to all sig­

nificant peer review comments.

“(c) The draft peer review and the agency’s responses

9 shall be made available to the public for comment and

10 shall be made part of the administrative record of the final

11 peer review for purposes of judicial review of any final

12 agency action.

13 “(d) The proceedings of peer review panels under this

14 section shall be subject to the applicable provisions of the

15 Federal Advisory Committee Act (5 U.S.C. App.).

16 “SUBCHAPTER IV—EXECUTIVE OVERSIGHT

17 641. Procedures

“The Director or a designee of the President shall— 

“(1) establish procedures for agency comphance 

with this chapter; and

“(2) monitor, review, and ensure agency imple­

mentation of such procedures.

23 “§ 642. Promulgation and adoption

24 “(a) Procedures established pursuant to section 641

25 shall only be implemented after opportunity for public
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11

“(a) The President may delegate the authority grant-

23 ed by this subchapter to the Vice President or to an officer

24 within the Executive Office of the President whose ap-

“(2) The time for review of any final analysis re-

12 quired under chapter 6 shall not exceed 30 days following

13 the receipt of the analysis by the Director, a designee of

14 the President, or such officer.

15

49

1 comment. Any such procedures shall be consistent with the

2 prompt completion of rulemaking proceedings.

3 “(b)(1) If procedures established pursuant to section

4 641 include review of any initial or final analyses of a rule

5 required under chapter 6, the time for any such review

6 of any initial analysis shall not exceed 30 days following

7 the receipt of the analysis by the Director, a designee of

8 the President, or by an officer to whom the authority

9 granted under section 641 has been delegated pursuant 

10 to section 643.

“(3)(A) The times for each such review may be ex-

16 tended for good cause by the President or such officer for

17 an additional 30 days.

18 “(B) Notice of any such extension, together with a

19 succinct statement of the reasons therefor, shall be in-

20 serted in the rulemaking file.

21 “§ 643. Delegation of authority

22
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1 pointment has been subject to the advice and consent of

2 the Senate.

3

12

(b) Regulatory Flexibility Analysis.—(1) Sec-

20 “§ 611. Judicial review

21

>

18 tion 611 of title 5, United States Code, is amended to

19 read as follows:

“(2) Any notice with respect to a delegation to the

7 Vice President shall contain a statement by the Vice Presi-

8 dent that the Vice President will make every reasonable

9 effort to respond to congressional inquiries concerning the

10 exercise of the authority delegated under this section.

11 “§ 644. Judicial review

“The exercise of the authority granted under this

13 subchapter by the Director, the President, or by an officer

14 to whom such authority has been delegated under section

15 643 shall not be subject to judicial review in any manner

16 under this chapter. ’ ’.

17

“(a)(1) Except as provided in paragraph (2), not

22 later than 2 years after the effective date of a final rule

23 with respect to which an agency—

“(b)(1) Notice of any delegation, or any revocation

4 or modification thereof shall be published in the Federal

5 Register.

6
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“(A) certified, pursuant to section 605(b), that 

such rule would not have a significant economic im­

pact on a substantial number of small entities;

“(B) prepared a final regulatory flexibility anal­

ysis pursuant to section 604; or

“(C) did not prepare an initial regulatory flexi­

bility analysis pursuant to section 603 or a final reg­

ulatory flexibility analysis pursuant to section 604 

except as permitted by sections 605 and 608,

10 an affected small entity may petition for the judicial re-

11 view of such certification, analysis, or lack of analysis, in

12 accordance with this subsection. A court having jurisdic-

13 tion to review such rule for comphance with section 553

14 or under any other provision of law shall have jurisdiction

15 to review such certification or analysis.

16 “(2)(A) Notwithstanding any other provision of law,

17 an affected small entity shall have 2 years to challenge

18 such certification, analysis or lack of analysis.

19 “(B) If an agency delays the issuance of a final regu-

20 latory flexibility analysis pursuant to section 608(b), a pe-

21 tition for judicial review under this subsection shall be

22 filed not later than 2 years after the date the analysis is

23 made available to the public.
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“(3) For purposes of this subsection, the term ‘af-1

4

8

15

11 have a significant economic impact on a substantial num-

12 ber of small entities, the court shall order the agency to

13 prepare a final regulatory flexibility analysis pursuant to

14 section 604.

2 fected small entity’ means a small entity that is or will

3 be adversely affected by the final rule.

“(4) Nothing in this subsection shall be construed to

5 affect the authority of any court to stay the effective date

6 of any rule or provision thereof under any other provision

7 of law.

“(B) If the agency prepared a final regulatory flexi-

16 bility analysis, the court may order the agency to take cor-

17 rective action consistent with section 604 if the court de-

“(5)(A) Notwithstanding section 605, if the court de-

9 termines, on the basis of the rulemaking record, that there

10 is substantial evidence to conclude that the rule would

18 termines, on the basis of the rulemaking record, that the

19 final regulatory flexibility analysis was prepared by the

20 agency without complying with section 604.

21 “(6) The court may stay the rule or grant such other

22 relief as it deems appropriate if, by the end of the 90-

23 day period beginning on the date of the order of the court

24 pursuant to paragraph (5) (or such longer period as the

25 court may provide), the agency fails, as appropriate—
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1

2

3 “(B) to take corrective action consistent with

4 section 604.

5

8

13

17

23 (c) Presidential Authority.—Nothing in this Act

24 shall limit the exercise by the President of the authority

25 and responsibility that the President otherwise possesses

“(7) In making any determination or granting any

6 relief authorized by this subsection, the court shall take

7 due account of the rule of prejudicial error.

“(b) In an action for the judicial review of a rule,

9 any regulatory flexibility analysis for such rule (including

10 an analysis prepared or corrected pursuant to subsection

11 (a)(5)) shall constitute part of the whole record of agency

12 action in connection with such review.

“(c) Nothing in this section bars judicial review of

14 any other impact statement or similar analysis required

15 by any other law if judicial review of such statement or

16 analysis is otherwise provided by law.”.

(2) Effective date.—The amendment made by

18 paragraph (1) shall take effect on the date of enactment

19 of this Act, except that the judicial review authorized by

20 section 611(a) of title 5, United States Code (as added

21 by subsection (a)), shall apply only to final agency rules

22 issued after the date of enactment of this Act.

53

“(A) to prepare the analysis required by section 

604; or
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1 under the Constitution and other laws of the United

2 States with respect to regulatory policies, procedures, and

3 programs of departments, agencies, and offices.

(d) Technical and Conforming Amendments.—4

5 (1) Part I of title 5, United States Code, is

6 amended by striking out the chapter heading and

7 table of sections for chapter 6 and inserting in lieu

8 thereof the following:

“CHAPTER 6—THE ANALYSIS OF9

REGULATORY FUNCTIONS10

“SUBCHAPTER I—REGULATORY ANALYSIS

“SUBCHAPTER U—ANALYSIS OF AGENCY RULES

“SUBCHAPTER UI—RISK ASSESSMENTS

f

“631. Definitions.
“632. Applicability.
“633. Rule of construction.
“634. Requirement to prepare risk assessments. 
“635. Principles for risk assessment. 
“636. Principles for risk characterization and communication. 
“637. Regulations; plan for assessing new information.

“Sec.
“601. Definitions.
“602. Regulatory agenda.
“603. Initial regulatory flexibility analysis. 
“604. Final regulatory flexibility analysis. 
“605. Avoidance of duplicative or unnecessary analyses. 
“606. Effect on other law.
“607. Preparation of analysis.
“608. Procedure for waiver or delay of completion. 
“609. Procedures for gathering comments. 
“610. Periodic review of rules.
“611. Judicial review.
“612. Reports and intervention rights.

“621. Definitions.
“622. Rulemaking cost-benefit analysis.
“623. Decisional criteria.
“624. Judicial review. 
“625. Deadlines for rulemaking.,. 
“626. Agency review of rules.
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1

2

3

4

5 SEC. 5. JUDICIAL REVIEW.

(a) Definitions.—Section 701(b)(2) of title 5, Unit-6

14 United States Code”.

(b) Right of Review.—Section 702 of title 5, Unit-15

17

18

19
>

20 impliedly”.

7 ed States Code, is amended by inserting before the period

8 at the end the following: except that ‘agency action’

9 does not include action or inaction alleged to constitute

10 a breach of contract or to cause an inability to perform,

11 or to frustrate the purpose of a contract, where jurisdic-

12 tion over a claim raising such an allegation would be prop-

13 er under section 1346(a)(2) or 1491(a)(1) of title 28, 

16 ed States Code, is amended—

(1) in the second sentence by striking “seeking 

relief other than money damages and”; and

(2) in the last sentence by striking “or

(2) Chapter 6 of title 5, United States Code, is 

amended by inserting immediately before section 

601, the following subchapter heading:

“SUBCHAPTER I—REGULATORY ANALYSIS”.

“638. Decisional criteria.
“639. Establishment of program.

“SUBCHAPTER IV—EXECUTIVE OVERSIGHT

“641. Procedures.
“642. Promulgation and adoption.
“643. Delegation of authority.
“644. Judicial review.”.
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24

(d) Scope of Review.—Section 706 of title 5, Unit- 

6 ed States Code, is amended to read as follows:

56

(e) Actions Reviewable.—Section 704 of title 5,

2 United States Code, is amended in the first sentence by

3 inserting “other than the Court of Federal Claims” after

4 “court”.

7 “§ 706. Scope of Review

“(a) To the extent necessary to decision and when

9 presented, the reviewing court shall decide all relevant

10 questions of law, interpret constitutional and statutory

11 provisions, and determine the meaning or applicability of

12 the terms of an agency action. The reviewing court shall—

13 “(1) compel agency action unlawfully withheld 

or unreasonably delayed; and

“(2) hold unlawful and set aside agency action, 

findings and conclusions found to be—

“(A) arbitrary, capricious, an abuse of dis­

cretion, or otherwise not in accordance with 

law;

“(B) contrary to constitutional right, 

power, privilege, or immunity;

“(C) in excess of statutory jurisdiction, au­

thority, or limitations, or short of statutory 

right;
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“(D) without observance of procedure re-1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

quired by law;

“(E) unsupported by substantial evidence 

in a proceeding subject to sections 556 and 557 

or otherwise reviewed on the record;

“(F) without substantial support in the 

rulemaking file, viewed as a whole, for the as­

serted or necessary factual basis, as distin­

guished from the policy or legal basis, of a rule 

adopted in a proceeding subject to section 553; 

and

“(G) unwarranted by the facts to the ex­

tent that the facts are subject to trial de novo 

by the reviewing court; and

“(3) award monetary relief,^ including money 

damages, where appropriate.

“(b) In making the foregoing determinations, the

18 court shall review the whole record or those parts of it

19 cited by a party, and due account shall be taken of the

20 rule of prejudicial error.

21 “(c) In reviewing an agency interpretation of a stat-

22 ute governing the authority for an agency action, including

23 agency action taken pursuant to a statute that provides

24 for review of final agency action, the reviewing court

25 shall—
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“(1) hold erroneous and unlawful—1

>“(A) an agency interpretation that is other2

than the interpretation of the statute clearly in­3

4

5

6

7

“(2) hold arbitrary, capricious, or an abuse of8

9 discretion—

10

11

12

13

14 or

15

16

17

18

19

20

(e) Court of Federal Claims.—25

tended by Congress; or

“(B) an agency interpretation that is out­

side the range of permissible interpretations of 

the statute; and 

“(B) in the case of agency action subject 

to chapter 6 of this title, an interpretation that 

does not give the agency the broadest discretion 

to develop rules that will satisfy the decisional 

criteria of section 623.

“(A) an agency action as to which the 

agency has not explained in a reasoned analysis 

why it selected the interpretation, rather than 

other permissible interpretations of the statute;

“(d) Notwithstanding any other provision of law, the

21 provisions of this subsection shall apply to, and supple-

22 ment, the requirements contained in any statute for the

23 review of final agency action which is not otherwise subject

24 to this subsection.”.
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18

19

20

21

22

23

24 »

(A) in paragraph (1), by amending the 

first sentence to read as follows: “The United

59

(1) In general.—Section 1491(a) of title 28, 

United States Code, is amended—

States Court of Federal Claims shall have juris­

diction to render judgment upon any claim 

against the United States for monetary relief 

founded either upon the Constitution or any 

Act of Congress or any regulation of an execu­

tive department, or upon any expressed or im­

plied contract with the United States, in cases 

not sounding in tort, or for invahdation of any 

Act of Congress or any regulation of an execu­

tive department that adversely affects private 

property rights in violation of the fifth amend­

ment of the United States Constitution.”;

(B) in paragraph (2), by inserting before 

the first sentence the following: “In any case 

within its jurisdiction, the Court of Federal 

Claims shall have the power to grant injunctive 

and declaratory relief when appropriate.”; and

(C) by adding at the end the following new 

paragraphs:

“(4) In cases otherwise within its jurisdiction, the

25 Court of Federal Claims shall also have ancillary jurisdic-
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4

8

9

10

11 SEC. 6. CONGRESSIONAL REVIEW.

12

OF AGENCY RULEMAKING16

18

COURTS.—Section 1500 of title 28, United States 

Code, is repealed.

1 tion, concurrent with the courts designated in section

2 1346(b), to render judgment upon any related tort claim

3 authorized under section 2674.

(a) In General.—Title 5, United States Code, is

13 amended by inserting immediately after chapter 7 the fol-

“(5) In proceedings within the jurisdiction of the

5 Court of Federal Claims which constitute judicial review

6 of agency action (rather than de novo proceedings), the

7 provisions of section 706 of title 5 shall apply.”.

(2) Pendency of

17 “§ 801. Congressional review of agency rulemaking

“(a)(1) Before a rule takes effect as a final rule, the

19 agency promulgating such rule shall submit to the Con-

20 gress a report containing a copy of the rule, the notice

21 of proposed rulemaking, and the statement of basis and

22 purpose for the rule, including a complete copy of any

23 analysis required under chapter 6 of this title, and the

24 proposed effective date of the rule. In the case of a rule

25 that is not a major rule within the meaning of section

CLAIMS IN OTHER

14 lowing new chapter:

15 “CHAPTER 8—CONGRESSIONAL REVIEW
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4

5

6

7

“(i) the Congress receives the report sub-8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

621(2), summary of the rulemaking proceedings shall be 

submitted.

mitted under paragraph (1); or

“(ii) the rule is published in the Federal

dent; or

“(ii) occurring 30 session days after the 

date on which the Congress received the veto

and objections of the President.

“(C) The date the rule would have otherwise 

taken effect, if not for this section (unless a joint 

resolution of disapproval under subsection (g) is ap­

proved).

“(2) A rule relating to a report submitted under 

paragraph (1) shall take effect as a final rule, the latest 

of the following:

“(A) The later of the date occurring 45 days 

after the date on which—

Register.

“(B) If the Congress passes a joint resolution 

of disapproval described under subsection (g) relat­

ing to the rule, and the President signs a veto of 

such resolution, the earlier date—

“(i) on which either House of Congress 

votes and fails to override the veto of the Presi-
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“(b) A rule shall not take effect as a final rule if the

2 Congress passes a joint resolution of disapproval described

3 under subsection (g).

4 “(c)(1) Notwithstanding any other provision of this

5 section (except subject to paragraph (3)), a rule that

6 would not take effect by reason of this section may take

7 effect if the President makes a determination under para-

8 graph (2) and submits written notice of such determina-

9 tion to the Congress.

10 “(2) Paragraph (1) applies to a determination made

11 by the President by Executive order that the rule should

12 take effect because such rule is—

“(A) necessary because of an imminent threat 

to health or safety or other emergency;

“(B) necessary for the enforcement of criminal 

laws; or

“(C) necessary for national security.

“(3) An exercise by the President of the authority18

19 under this subsection shall have no effect on the proce-

20 dures under subsection (g) or the effect of a joint resolu-

21 tion of disapproval under this section.

22 “(4) This subsection and an Executive order issued

23 by the President under paragraph (2) shall not be subject

24 to judicial review by a court of the United States.
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21

I

11 gress first convenes.

12 “(3) During the period between the date the Congress

13 adjourns sine die through the date on which the succeed-

14 ing Congress first convenes, a rule described under para-

15 graph (1) shall take effect as a final rule as otherwise pro-

16 videdbylaw.

17 “(e) Any rule that takes effect and later is made of

18 no force or effect by the enactment of a joint resolution

19 under subsection (g) shall be treated as though such rule

20 had never taken effect.

“(f) If the Congress does not enact a joint resolution

22 of disapproval under subsection (g), no court or agency

23 may infer any intent of the Congress from any action or

24 inaction of the Congress with regard to such rule, related

25 statute, or joint resolution of disapproval.

63

“(d)(1) Subsection (g) shall apply to any rule that

2 is published in the Federal Register (as a rule that shall

3 take effect as a final rule) during the period beginning

4 on the date occurring 60 days before the date the Con-

5 gress adjourns sine die through the date on which the suc-

6 ceeding Congress first convenes.

7 “(2) For purposes of subsection (g), a rule described

8 under paragraph (1) shall be treated as though such rule

9 were published in the Federal Register (as a rule that shall 

10 take effect as a final rule) on the date the succeeding Con- 
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1

relating to

7 J

9

13 date.

14

16 on which—

17

18

19

20 ister.

21

t

4 (a) is received by Congress the matter after the resolving

5 clause of which is as follows: ‘That Congress disapproves

11 with jurisdiction. Such a resolution shall not be reported

12 before the eighth day after its submission or publication 

“(i) the Congress receives the report submitted 

under subsection (a)(1); or

“(ii) the rule is published in the Federal Reg-

“(B) For purposes of this subsection the term ‘sub-

15 mission or publication date’ means the later of the date

“(3) If the committee to which a resolution described

22 in paragraph (1) is referred has not reported such resolu-

23 tion (or an identical resolution) at the end of 20 calendar

24 days after its submission or publication date, such com-

25 mittee may be discharged by the Majority Leader of the

8 feet.’ (The blank spaces being appropriately filled in.)

“(2) (A) A resolution described in paragraph (1) shall

10 be referred to the committees in each House of Congress

6 the rule submitted by the 

and such rule shall have no force or ef-

“(g)(1) For purposes of this subsection, the term

2 ‘joint resolution’ means only a joint resolution introduced

3 after the date on which the report referred to in subsection
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6 is referred has reported, or when a committee is dis-

7 charged (under paragraph (3)) from further consideration

8 of, a resolution described in paragraph (1), it shall at any

9 time thereafter be in order (even though a previous motion

10 to the same effect has been disagreed to) for any Member

11 of the respective House to move to proceed to the consider-

12 ation of the resolution, and all points of order against the

13 resolution (and against consideration of the resolution)

14 shall be waived. The motion shall be highly privileged in

15 the House of Representatives and shall be privileged in

16 the Senate and shall not be debatable. The motion shall

17 not be subject to amendment, or to a motion to postpone,

18 or to a motion to proceed to the consideration of other

19 business. A motion to reconsider the vote by which the

20 motion is agreed to or disagreed to shall not be in order.

21 If a motion to proceed to the consideration of the resolu-

22 tion is agreed to, the resolution shall remain the unfin-

23 ished business of the respective House until disposed of.

24 “(B) Debate on the resolution, and on all debatable

25 motions and appeals in connection therewith, shall be lim-

65

1 Senate or the Majority Leader of the House of Represent-

2 atives, as the case may be, from further consideration of

3 such resolution and such resolution shall be placed on the

4 appropriate calendar of the House involved.

5 “(4) (A) When the committee to which a resolution
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1 ited to not more than 10 hours, which shall be divided

2 equally$etween those favoring and those opposing the res-

3 olution-A motion further to Emit debate shall be in order

Immediately following the conclusion of the de­

ll bate on a resolution described in paragraph (1), and a sin-

12 gle quorum call at the conclusion of the debate if re-

13 quested in accordance with the rules of the appropriate

14 House, the vote on final passage of the resolution shall

4 and shill not be debatable. An amendment to, or a motion

5 to poslaone, or a motion to proceed to the consideration

6 of other business, or a motion to recommit the resolution

7 shall nsS be in order. A motion to reconsider the vote by

8 which tie resolution is agreed to or disagreed to shall not

9 be in orfer.

15 occur.

16 “(0) Appeals from the decisions of the Chair relating

17 to the apphcation of the rules of the Senate or the House

18 of Representatives, as the case may be, to the procedure

19 relating to a resolution described in paragraph (1) shall

20 be decided without debate.

“(5) If, before the passage by one House of a resolu-

22 tion of that House described in paragraph (1), that House

23 receives from the other House a resolution described in

24 paragraph (1), then the foUowing procedures shall apply:
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1 “(A) The resolution of the other House shall

2 not be referred to a committee.

3 “(B) With respect to a resolution described in

4

5

6 “(i) the procedure in that House shall be

7 the same as if no resolution had been received 

8 from the other House; but

9

10

11

12

13 the Senate and House of Representatives, respec-

14 tively, and as such it is deemed to be a part of the

15 rules of each House, respectively, but applicable only

16 with respect to the procedure to be followed in that

17 House in the case of a resolution described in para­

graph (1), and it supersedes other rules only to the18

19 extent that it is inconsistent with such rules; and

20 “(B) with full recognition of the constitutional

21 right of either House to change the rules (so far as 

22

23

24 I

“(6) This subsection is enacted by Congress—

“(A) as an exercise of the rulemaking power of

“(ii) the vote on final passage shall be on 

the resolution of the other House.

paragraph (1) of the House receiving the resolu­

tion—

relating to the procedure of that House) at any time, 

in the same manner, and to the same extent as in 

the case of any other rule of that House.”.
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4 SEC. 7. STUDIES AND REPORTS.

5

7

8

9

10

11

12

16

17

18

19

20

21 any.

tion 3 of this Act); and

(2) submit a report to the Congress on the find­

ings of the study, including proposals for revision, if

(1) develop and carry out an ongoing study of 

the operation of the risk assessment requirements of 

subchapter HI of chapter 6 of title 5, United States 

Code (as added by section 4 of this Act); and

(2) submit an annual report to the Congress on 

the findings of the study.

(b) Administrative Procedure Act.—Not later

(aj Risk Assessments.—The Administrative Con-

6 ferenceof the United States shall—

13

14 than December 31, 1996, the Administrative Conference

15 of the United States shall—

(1) carry out a study of the operation of the

Administrativp Procedure Act (as amended by sec-

68

(b> The table of chapters for part I of title 5, United

2 States Code, is amended by inserting immediately after

3 the item relating to chapter 7 the following:

“8. Concessional Review of Agency Rulemaking
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The bill was ordered to be engrossed
tor a third reading and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time.
the question is. Shall the bill pngs'*

Mr. LAXALT. Mr. President, have
we ordered the yeas and nays’

The PRESIDING OFFICER. They States Code.U ame^drt b71 Orting before
have not yet been ordered. the semicolon at the end thereof a comma

Mr. LEAHY. Mr. President. I ask for .an<? ,t!?e fol!owmg: "except that the term 
the yeas and nays. ‘ "

are necessarily

present and voting, the Senator from

“(C) the agency complies with thethe semicolon at the end thereof

'rule'does not include agency statements in- ? r °fsectlon to the

or modification of

-./®TPl<:s‘ty 01 P’rticipatton in

The decision of the agency to use or not to 
use such other procedures in a rule making 
pursuant to Ims paragraph shall not be sub­
ject to judicial review.

"(3KA) The opportunity for participation

"(F) a description of any data, methodolo-

rule maxing, including an identification of a"d -----
each author or source ot such information "<E’ the adoption c------------

'’l,roo«s for wtnen the agency agency procedural rules to reduce“the“cost 
p a“ 10 r,-,y on such 'Mcrmation; and or complexity of participation in a rule

. (G) a statement specifying where the file making. rucipation m a ruie

pursuant to subsection tfi uf this 
may be inspected and how copies ol the 
items in Hie nle may be obtained 
-."‘2‘.?'“’',pt * hen notice or hearing is re-

time yielded back? <
Mr. LAXALT. All time is yielded

back.
The PRESIDING OFFICER. The Code, is amended to read* as follows:'

th;: ,(4> Whenever the provisions of a final
- TwL1" Prr^l?!"< a mihtary or an_agency plans to adopt are so
States; ?ogmal notice*/'

?nUth^Of ‘to be^lJ-M

PtrwrTtON or rule Federal Register with such finding ‘and a
See. 2. Section 551(4) of title 5. United ?JJf.Cln5? exblanation of the reasons there- 
tates Code. Is amended hv in«»rtin<p h./n,, ior* and

sin/g’n^K1''"^ eompll« Wlth the provi-
2U.bS“t.lpn and subsections ici

The PRESIDING' OFFICER Is I?1”"' matter relating to public property ,^1 pn°,r “ the Promulgat:
there a sufficient second’ There is a »h mCt3 °r generBj statements of policy . e and fuJly complies with
sufficient second 3 °h the Tennessee Valley Authority except hf0'131®"3 “ soon as reasonably practi

Th, vpae and n.,,.. i j ’here an applicable statute requires notice Promulgation of the rule.
The yeas and navs tt ere ordered. and hearing pursuant to this chant.,- (3) Except when notice or h.arin.
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exCmnation on behalf of several pwiies on suc?, ’’eUUoPJ •“? Prompc al issue of the rule maXw« taJceoa. > whole. <

E
for each rule makinc proeeedtnc conducted

ft

tract, cooperative aareement, or erant exist-

Kraised by the comments on the proposed U»l Dubllc*tlon cor.cernln« the rule. The file would be contrary to an important public in-W 
rule, including a description of the reason- shall Inculde— terest and publishes such finding and an ex-
able alternatives to the rule proposed by the

4T

IIdate of the ent to inch tubs-ction that pertains directly

CJ *

ft

ft

11

icompll- 
bseetion
or mac-

such term docs not Include—
(A> a rule of particular applicability mat

rule adopted in the FadHaMtegister at least material not described by the agency pursu- 
thirty days before the’MRfcuve date of the ant to such subsection that pertains directly 

lay JMdEa rule effective to the rule making and that the agency con- 
dajfxfter publishing the sidered in connection with the rule making.

“(C) a transcript of any public hearing 
conducted in the rule making;

“(D) copies, or an Identification of the

statement of basis and purpose shall in­
clude—

amendment, or repeal of a rule, for an inter- ~ ~ _  
pretatlon regarding the meaning of a rule, aside an agency rule because of a‘ violation

I■
W

or final rules for •--.e-.r regulatory impact: counting practices or disclosures bearing on *5S' 
any of the foregoing.

agency and by interested persons, and the and any supplement to or modification or final rule.
“(h) Nothing In this section authorizes the 

use of appropriated funds available to any 
agency to pay the attorney's fees or other

II
"(3) The term 'person' has the same

tn connection with meaning as in section 551<2> of this title.
ti-.c be eontrrrv to att important the rule making, •.-.erudinx any prel.minnry (3) The term 'rule' has the same meaning
pi:oi;e interest and puoi-ihes vteh finding or final regulatcr-r anaivsis Issued ov the as m section S5K4) of this title, except that

fore. Ai.'h th- fin.tl rul-.
<C> In promulgating a final rule, the

.■’.er.ry :-t.- r.ot th.e.int-utlv rely on any
factual or mot hodoloeir.d material that was
not placed in th- rule making file main­
tained n'lr-’iiant to suhs.-etinn <f > of this sec­
tion in time to afford nti ndi'quate opportu-

(3) The file required by paragraph 11> oi^^. 
this subsection need not include any materi­
al that need not be made available to the 
public under section S53 of this title it theM^B 
agency includes in such file a statement®*

period for comment provided under para- and the basis upon which the material Is 
graph (1) of subsection (cX exempt from public disclosure under such

"(C) if such material is material of which section. The agency may not substantially 
the agency properly can take official notice; rely on any such matenai in formulating l 
or rule unless it makes the substance of such

"(D> if such material is material referred material available for adequate comment bv 
to In subsection if x3) of this section and the Interested persons. The agency may use 
agency has complied with the requirements summaries, aggregations of data, or other 
of that subsection. appropriate mechanisms so as to protect lhe

"(e) Each agency shall give an Interested confidentiality of such matenai to the maxi­
person the right to petition for the issuance, mum extent possible. 

"(4) No court shall bold unlawful or set
“I?*?,* or exemption from the of parxgnihTl) of thta"^beiction“uniei

l pre-

with a common interest in a rule making.
Transcripts shall be made of all such puplie 
hearings.
rul^it^adopu"  ̂th^Federa^ReSte/11?©! Ior For * the ef- k -

gether with a. concise statement of the basis t° tn is sectionaDdshaJl maintain fective date of* a final rule issued pursuant
and purpose of the rule and a sutement of • current index to such file. The file and the to this section, such rule shall not substan- 
when the rule may become effective. The material exc.uded from the file pursuant to tially change the requirements of any con- 

paragrph (2) of thu subsection ahall const!- tract. cooperaUve agreement, or grant exist-  
.JUoe- nUe tor Purposes of jng on such effective date between a Federal ~

"(A) an explanation of the need for. ob- Jud Except M provided in para- agency and a State or local government,
jectives of, and sututory authority for the *raph (2) of this subaeetlon. the file shall be The preceding sentence does not apply to 
rule: “ad® »v*«able to the public beginning on any case in which the agency for good cause

"(B) a discussion of any significant issues ‘J1® date on ’■’hicit the agency makes an ini- finds that a delay tn the effect of the rule

March 24, 198^ 
■IO) a written explanation of the specific 

reasons for any significant changes made by 
the agency in the drafts of the proposed oil 
final rule which respond to any comment re 
ceived by the agency on the draft proposed I—-- 
prepared, draft final, or final rule, made by 
the President or his designee directed bv *-* 
the President to review proposed or final, 
rules for their regulatory impact. 

"(2) The agency shall place the matenal-L 
described in clause* (A) through (H> of the
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"(1) may include an opportunity for oral nity for public comment thereon during the

rebuttal or argument where appropriate; period for public participation in the rule
and making. Notwithstanding the preceding sen-

"(ii> shall Include an opportunity for tence, an agency may rely on such materi-
direct and cross-examination of the princl- *1—
pal agency employees or other persons who "(A) if. in the case of material developed
prepared for the agency data on which the by or for the agency, such matenai was
agency substantially relied in formulating placed in the rule making file promptly
the rule, and of any other persons who pre- upon its completion and. if such matenai is
sent testimony, documents, or other infer- of central relevance to the rule making, was
mat ion at such hearings, where other proce- made available in time for interested per- 
dures. such as the convening of public meet- son3 to have an adequate opportunity to last sentence of paragraph (l)'in the'fife re 
ings. conferences or panel discussions, or comment thereon; quired by such paragraph as soon as practb
the presentation of staff arguments for --(B) jn the. ease of material submited cable after such materials become available 
comment and rebuttal, are determined to be py a person outside the agency, such maten- to the agency.
Inadequate for the resolution of significant gj ua3 placed in the rule making file
issues of fact upon which the rule Is based, promptly upon its receipt by the agency

"< B> No court shall hold unlawful or set if such material is of central relevance
aside an agency rule because of a failure by t0 the rule making, the agency provided not

■- — - --------- - -------- •— ... . 
pursuant to subparagraph (A) of this para­
graph unless—

"(i) an objection to the failure to use such
procedure was presented to the agency in a
timely fashion or there are extraordinary
circumstances that excuse the failure to
present a timely objection; and

"(ill the court finds that such failure sub­
stantially precluded a fair consideration and
informed resolution of a central issue of the
rule making taken as a whole.

“(4) To ensure an orderly and expeditious
proceeding, the agency may establish rea­
sonable procedures to regulate the course of
informal public hearings under paragraphs
(2) and (3) of this subsection, including the
designation of represenatives to make oral
presentations or engaae in direct or cross­

ing agency to jne ajiarticular procedure less than fifteen dan for interested persons   
. t(j comment tl-ereon in addition to the that notes the existence of such material^

graph (1) of subsection fcX

terms of a rule if the agency may grant such the court finds that such vtotatlon has pre- I 
variance or exemption. The agency shall act eluded fair public consideration of a maten- ' 
nn ngHflnre ertt-te PMenriahla a_.i___ ______ ■____ _____ a_ _ . .
nesa. The response at the agency to each Judicial review of compliance oi 
such petition shall be in writing accompa- ance with paragrph (1) of thl 
nied by a sutement of reasons. snail be limited to review of ac

“(fXl) The agency shall maintlan a file lion on the part of an agency. 
j-----t. ----- For & period of one year

and an explanation of >f.e reasons there- agency pursuantchapter 8 of this title:
"(F) copies of al! written material perrain- ___________  

ing to the rule, i-t-ludmp any drafts of the approves or prescribes for the future rates, 
proposed and ti.e final rule, submitted by wages, prices, services, or allowances ther- 
the agency to the President or his jlesignce for. corporate or financial structures. i< or 
directed by the Pre ijder.t to review proposed ganizations. mergers or acquisitions, or ar-

and

"(AXi) the notice of proposed rule making planation of the reasons therefor, with the

reasons why each such alternative was re- revision of such notice: and 
jected: and ~CU> any advance notice of proposed rule

"(C) an explanation of how the factual making;
conclusions upon which the rule is based are ‘'(B, <»Ple» of all written comments re- 
substantially supported In the rule making reived on the proposed rule;
file maintained pursuant to subsection (f) of —-
this section.

i S> When rules are required by statute to  _ 
be mad- c.i the record after opportunity for place at which comes may be obtained, of

J
expenses of persons participating or inter­
vening In agency proceeding*.". 
RtcuLAToay activities: analysis; rmonrrTEs 

and axvinv: axroKT 
  _  Sec. 4. (a) Chapter 8 of title S. United

an ag.’rrv hearing, sections 556 and 557 of *11 material described by the agency pursu- States Code, is amended by adding at the 
this tit: * aupiy m.-eadof this subsectiom *nt to subsection (bxiXF) of this section end thereof the following:

"(d.i i) An agency_sh*U. publish ths ftaal and of other factual and methodological “SUDCHAPTER II—ANALYSIS OF 
AGENCY PROPOSALS

rule. An a.-ency mayftafct* rule effective to the rule making and that the agency con- 5 6:21' Definitions 
in less than thirty dayggfter publishing th* sidered in connection with the rule making. For purposes of this subehapter and sub- 
final rule in the FedersfiBkg^ter In the case or that was prepared by or for the agency In chapters III and IV of this chapter 
of a rule that grants or recognizes an ex- connection with the rule making; "(1) The term 'agency' has the same
emption er relieves a restriction, or in the “(E) any statement, description, analysis, meaning as tn section 551(1) of this title. 
ca<e of a rule- for which the aeency for good or any other mater.ai that the agency is re-
cause nr.ds that such a delay in the effec- quired to make p'._„ ... .1

* w-tild be eontrrrv ro m important the rule mak:mr. including any prel.m.inary 
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"(D) a statement—
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"(C) a succinct description of reasonable 
alternatives for achieving the identified 
benefits of the proposed rule, including al* 
ternativcs that—

“(i) require no Government action; 
“(ii> will accommodate differences be­

tween geographic regions; and
"(iii) employ performance or other stand­

ards which permit the greatest flexibility in

G2U4MA) of this title and. if it is not. ble from the Federal Government to pay provisions of^this section.
— iuthcr it should be dv-ipnated a major state and local governments the costs in- r., —.1 :: Z-Zt: zv-f-j-ttcr ;•

"(f) The preparation of the preliminary or 
"(u)’specifying that the agency does not final regulatory analysts required by this

'.-.hither it should be de-tpnated a major state and local governments the costs in- required to make such evaluation primarily 
ru:-.- under section d21i l)(B) of this title, curred by such governments as a result of °h a_mathematical or numerical omis^  
For the purpose of any such determination the proposed rule: or
or designation, a group of eiosely related •
rult-s shall be considered as one rule. Every know of any such source:
notice of proposed rule making shall include

of the benefits of a proposed and final rule 
<w> aoiawun***— t0 its costs required by this section shall be

"(1) identifying any source of funds avails- clearly articulated in accordance with the

scientific evaluations or scientific informa­
tion; and

"(F) where It Is not expressly or by neces­
sary implication inconsistent with the provi- 
sions of the enabling statute pursuant to 
which the agepey is proposing the rule, an 
explanation o'f how the identified benefits 
of the proposd rule are likely to justify the
Identified costs of the proposed rule, and an 
explanation of how the proposed rule is 
likely to substantially achieve the rule 
making objectives in a more cost-effective 
manner than the alternatives to the pro­
posed rule.

"(d)(1) When the agency publishes a final 
major rule, the agency shall also Issue and 
place in the rule making file maintained 
under section 553(f) of this title a final reg­
ulatory analysis, and shall include a sum­
mary of the analysis tn the sutement of 
basis and purpose required by section 553
(c)(6) of this title. Notwithstanding the pre­
ceding sentence. In any case in which an 
agency, under section 553(b)(2) of this title, 
is not required to comply with subsections
(b) through <f) of section 553 of this title 
prior to the adoption of a final rule, an 
agency Is not required to comply with the 
preceding sentence prior to the adoption of 
the final rule but shall comply with such 
sentence when complying with section 
553(bx2XC) of this title.

"(2) Each final regulatory analysis shall 
contain—

"(A) a description and comparison of the 
beneflu and costa of the rule and of the rea­
sonable alternatives to the rule described In 
the rule making; and

"(B) where it is not expressly o« by neces­
sary Implication inconsistent withi the provi­
sions of the enabling statute pursuant to 
which the agency is acting, a reasonable de­
termination. based upon the rule making 
file considered as a whole, that the benefits 
of the rule justify the costs of the rule, and 
that the rule will substantially achieve the 
rule making objectives in a more cost-effec­
tive manner than the alternatives described 
in the rule making.

"(eXi) An agency shall describe the 
nature and extent of the nonquantifiable 
benefits and costs of a proposed and a final 
rule pursuant to this section in as precise 
and succinct a manner as possible. The de­
scription of the benefits and costs of a pro­
posed and a final rule required under this 
section shall Include a quantification or nu­
merical estimate of the quantifiable benefits 
and costs. Such quantification or numerical 
estunate shall be made in the most appro­
priate unit of measurement and shall speci­
fy the ranges of predictions and explain the 
margins of error involved In the quantifica­
tion methods and tn the estimates used. 

"(2) In evaluating and comparing costs 
and benefits, the agency shall not rely on 
cost or benefit information submitted by 
any person that is no accompanied by data, 
analysis, or other supporting materials that 
would enable the agency and other persons 
interested in the rule maxing to assess the 
accuracy and reliability of such information. ---- ---- - ’ aiU.l WlllVt* ytllMSS aaaw giiBV'.at iibAiwiiit; ••• • . . . ,

rale*m^n7fo? anj^’SKe^K ^’'n.le^' “‘enUn*d be"C“tS °‘ ““ Pr°' h

ut-ti-.-minc whether the rule is or is not a
>.i.i;jr rule within (he meaning of section

pllcable. of Its designation as a major rule 
under section 62K4XB) of this title.

••(b) The President or the officer selected 
by the President under section 624 of this 
title may determine that a rule is a major 
rule within the meaning of section 621(4)( A) 
of this title or may designate a rule as a 
major rule under, section 621(4)(B) of this 
title not later than thirty days after the 
publication of the notice of proposed rule 
making for that rule. Such determination or 
designation shall be published in the Feder­
al Register, together with a succinct state­
ment of the basis for the determination or 
designation. The President or the officer se­
lected by the President under section 624 of 
this title may designate not more than 
seveny-flve rules as major rules under sec­
tion 621( 4)(B) of this title in any fiscal year. 

"(c)(1) When the agency publishes a 
notice of proposed rule making for a major 
rule, the agency shall issue and place In the 
rule making file maintained under section 
553(f) of this title a preliminary regulatory 
analysis and shall include in such notice qf 
proposed rule making a summary of the

"(4) The term major «lle• means— 
■•(A) a rule or a group of closely related 

rules that the agency, the President, or the 
officer selected under section 624 of this 
title reasonably determines is likely to have 
an annual effect on the economy of 
$100,000,000 or more in reasonably quantifi­
able direct and indirect costs: and

IB) a rule or a group of closely related 
rules that is otherwise designated a major 
rule by the agency proposing the rule, or is 
so designated by the President, or by the of­
ficer selected under section 624 of this title, 
on the ground that the rule is likely to 
result in—

"(i) a substantial increase in costs or 
prices for wage earners, consumers individu­
al industries, nonprofit organizations. Fed­
eral. State, or local government agencies, or 
geographic regions: or

"(ii> significant adverse effects on compe­
tition. employment, investment, productiv­
ity. innovation, the environment, public 
health or safety, or the ability of enter­
prises whose principal places of business are 
in the United States to compete in domestic 
or export markets.
For purposes of subparagraph (A) of this 
paragraph, the term rule’ does not mean­

'll) a rule that involves the internal reve­
nue laws of the United States:

"(II) a rule that authorizes the introduc­
tion into commerce or recognizes the mar­
ketable status of a product, pursuant to sec­
tions 408. 409(c). and 706 of the Federal 
Food. Drug, and Cosmetic Act:

"(III) a rule exempt from notice and 
public procedure pursuant to section 553(a) 
of this title: or

"iIV) a rule relating to the viability, sta­
bility. asset powers, or categories of ac­
counts of. or permissible interest rate ceil­
ings applicable to, depository institutions 
the deposits or accounts of which are in­
sured by the Federal Deposit Insurance Cor­
poral >on. the Federal Savings and Loan In­
surance Corporation, or the Share Insur­
ance Fund of the National Credit Union Ad- 
m.iustration Board.

"(5i The term benefit’ means the reason­
ably identifiable significant benefits and 
beneficial effects, including social and eco- 
r.oir.ic benefits and effects, that are expect­
ed to result directly or indirectly from im-

March 24, 1982
"(B) a rule relating to moneury policy 

proposed or promulgated by the Board of 
Governors of the Federal Reserve System; 

°r"(C) a rule Issues by the Federal Election 
Commission or a rule issued by the Federal 
Communications Commission pursuant to 
sections 315 and 312 (aX7) of the Communi­
cations Act of 1934.

A "(4) The term major rule’ means—

analysis. When the President or the officer 
selected by the President under section 624 
of this title has published a determination 
or designation that a rule is a major rule 
after the publication of the notice of pro­
posed rule making for that rule, the agency 
shall promptly issue and place in the rule 
making file maintained under section 553(f) 
of this title a preliminary regulatory analy­
sis for the rule and shall publish in the Fed­
eral Register a summary of such analysis. 
Following the Issuance of a preliminary reg­
ulatory analysis under the preceding sen­
tence. the agency shall give interested per­
sons an opportunity to comment thereon 
pursuant to section 553 of this title in the 
same manner as if the preliminary regula­
tory analysis had been issued with the 
notice of proposed rule making.

"(2) Each preliminary regulatory analysis 
shall contain—

"(A) a succinct description of the benefit 
of the proposed rule. Including any benefi­
cial effects that cannot be quantified, and 
an explanation of how the agency antici­
pates each benefit will be achieved by the 
proposed rule. Including a description of the 
persons, classes of persons, or particular 
levels of Government likely to receive such 
benefits;

(B) a succinct description of the costs of 
the proposed rule. Including any costs that 
cannot be quantified, and an explanation of 
how the agency anticipates each such cost 
will result from the proposed rule. Including 
a description of the persons, classes of per- 

 ____   sons, or particular levels of Government
pl.-mentation of a rule or an alternative to a - -■
ru<e.

8) The term -cost’ means the reasonably 
■■1 nt.fiable significant costs and advene ef- 
h ets. including economic costs
a:-.J effects, (hat as^Micted to result di- 
n-itiy or indirectly-SdnClmplcmenlaiion of 
a rule or an altemasg^jljp rule.

■ 622. Regulatory sMUm**

 section shall only be performed by an offi-
  -(E) in any case in which the proposed ccr or employee of the agency. The provi-

a succinct statement and explanation of die rule is based on scientific evaluations or in- sions of the preceding sentence do not pre- 
agency's determination of whether or not formation. a description of action elude a person outside the agency from 
the rule is a major rule within the meaning undertaken by the atteney to verify the gathering data or information to be used by 
of section 621(4)(A> of this iitie and. if ai>> quality, reliability, and relevance of such the agency m preparing any such regulatory
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days following the receipt of that analysis 
by the President or such officer. The times 
for each such review may be extended for 
good cause by the President or such officer 
for an additional thirty days. Notice of any 
such extension, together with a succinct 
statement of the reasons therefore, shall be 
inserted in the rule malting file.

"(e> The President may delegate the au­
thority granted by subsection (a) of this sec­
tion. in whole or in part, to the Vice Presi­
dent or to an officer within the Executive 
Office of the President whose appointment 
has been subject to the advice and consent 
of the Senate. Any such notice with respect 
to a delegation to the Vice President shall 
contain a statement by the Vice President 
that the Vice President will make every rea­
sonable effort to respond to Congressional 
inquiries concerning the exercise of the au­
thority delegated under this subsection. 
Notice of any such delegation, or any revo­
cation or modification thereof, shall be pub­
lished in the Federal Register.

"Cd> The authority granted under subsec­
tion (a) of this section shall not apply to 
rules Issued by the Nuclear Regulatory 
Commission.

“(e) Any exercise of the authority granted 
under this section, or any failure to exercise 
such authority, by the President or by an 
officer to whom such authority has been 
delegated under subsection (c) of this sec­
tion. shall not be subject to Judicial review 
In any manner under this Act.

"SUBCHAPTER IH-REGULATORY 
PRIORITIES AND REVIEW 

“I 831. Review of agency rules
“(axlKA) Not later than nine months 

after the effective date of this section, each 
agency shall prepare and publish in the 
Federal Register a proposed schedule for 
the review, in accordance with this section, 
of—

"(I) each rule of the agency which is In­
effect on such effective date and which, if 
adopted on such effective date, would be a 
major rule under section 621<4XA) of this 
title, and

"(U) each rule of the agency in effect on 
such effective date (In addition to the rules 
described in clause (1)1 which the agency 
has selected for review.

“(B) Each proposed scheduled required by 
subparagraph (A) shall include—

“(i) a brief explanation of the reasons the 
agency considers each rule on the schedule 
to be such a major rule under section 
621(aX4XA) of this title or of the reasons 
why the agency selected the rule for review; 

"(11) a date set by the agency, in accord­
ance with the provisions of subsection <bx 1) 
of this section, for the completion of the 
review of each such rule: and

••(ill) a statement that the agency requests 
comments from the public on the proposed 
schedule.

“(C) The agency shall set a date to initate 
review of each rule on the schedule in a 
manner which will ensure the simultaneous 
review of related itema and which will 
achieve a reasonaole cisinbution of reviews 
over the period of time covered by the 
schedule.

"(2) At least ninety cats before publishing 
In the Federal Register the proposed sched­
ule required under paragraph (1). each 
agency shall make the proposed schedule 
available to the President, or to the Vice 
President or other otfieer to whom over­
sight authority has been delegated under 
section 624(b) of tint title. The President or 
that officer may select for review in accord­
ance with this secnon any additional rule 
that the President or such officer deter­
mines to be a major rule under section 
621(4)(A)of this title.
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(3) Not later than one year after the u 
.. . . . .. _ . t’z. ~~agency

ill

schedule.
"Cbxl) Except where explicitly provided 

otherwise by statute, the agency shall, pur­
suant to subsections (c) through (e) of this 
section, review:

"(A) each rule on the schedule promulgat­
ed pursuant to subsection (a) of this section: 

"IB) each major rule under section 621(4) 
of this title promulgated, amended, or oth­
erwise renewed by an agency after the date 
of the enactment of this section: and

"(C) each rule promulgated after the date 
of enactment of this section which the 
President or the officer designated by the 
President pursuant to subsection (a)(2) of 
this section determines to be a major rule 
under section 621(4XA) of this title.
Except where an extension has been grant­
ed pursuant to subsection (f) of this section, 
the review of a rule required by this section 
shall be completed within ten years after 
the effective date of this section or within 
ten years after the date on which the rule is 
promulgated, amended, or renewed, which­
ever is later.

"(2) A rule required to be reviewed under 
the preceding subsection on grounds that it 
is major need not be reviewed if the agency 
determines that such rule, if adopted at the 
time of the planned review, would not be 
major under the definition previously ap­
plied to IL When the agency ma*s such a 
determination, it shall publish wfctlce and 
explanation of the determinatMp in the 
Federal Register. ±4

“(c) An agency shall publish in Che Feder­
al Register a notice of its proposed action 
under this section with respect to a rule 
being reviewed. The notice shall include— 

“(1) an indentificatlon of the specific stat­
utory authority under which the rule was 
promulgated and a statement specifying the 
agency’s determination of whether the rule 
continues to fulfill the intent of Congress in 
enacting that authority:

“(2) an assessment of the benefits and 
costs of the rule during the period in which 
it has been in effect;

"(3) an explanation of the proposed 
agency action with respect to the rule: and 

"(4) a statement that the agency seeks 
proposals from the public for modifications 
or alternatives to the rule which may ac­
complish the objectives of the rule in a 
more effective or less burdensome manner. 

"(d) If an agency proposes to repeal or 
amend a rule under review pursuant to this 
section, the agency shall after issuing the 
notice required by subsection (c) of this sec­
tion. comply with the provisions of this 
chapter and chapter S of this title or otlu r 
applicable law. The requirements of such 
provisions and related requirements of law 
shall apply to the same extent and in the 
same manner as in the case of a proposed 
agency action to repeal or amend a rule 
which is not taken pursuant to the review 
required by this section.

•(e) If an agency proposed to renew with­
out amendment a rule under review pursu­
ant to this section, the agency shah-'

•(1) give interested persons not less thin 
sixty days after the publication of the 
notice required by subsection (c) of this sec­
tion to comment on the proposed renewal: 
and

"(2) publish in the Federal Register notice 
of the renewal at such rule and an explana 
tion of the continued need for the rule, and

fective date of this section, each 
shall publish in the Federal Register a’fma’i 

to in paragraphs (1) and (2) of this subset 
tion. Each agency shall publish with the 
final schedule the response of the agency to 
comments received concerning the proposed

analysis or from providing an explanation 
sufficient to permit the agency to analyze 
such data or information. If any such data 
or information is gathered or explained by a 
person outside the agency, the agency shall 
specifically identify in the preliminary or 
final regulatory analysis the data or infor­
mation gathered or explained and the 
person who gathered or explained it. and 
shall describe the arrangement by which 
the information wa»- procured by the 
agency, including the total amount of funds 
expended for such procurement.

"(g) The requirements of- this section do 
not alter the criteria for rule making other­
wise applicable under other statutes.
• J 623. Judicial review

"(a) Compliance or noncompliance by an 
agency with the provisions of this sub­
chapter shall not be subject to judicial 
review except according to the provisions of 
this section.

"(b) Any determination by the President 
or by the officer selected under section 624 
of this title that a rule is a major rule 
within the meaning of section 62K4XA) of 
this title, and any designation by the Presi­
dent or the officer selected under section 
624 of this title that a rule is a major rule 
under section 621(4XB) of this title, or any 
failure to make such a designation, shall not 
be subject to Judicial review in any manner. 

"(c) The determination of an agency of 
whether a rule is or is not a major rule 
within the meaning of section 62I(4XA> of 
this title shall be set aside by a reviewing 
court only upon a clear and convincing 
showing that the determination is errone­
ous in light of the information available to 
the agency at Che time it made the determi­
nation. Any designation by an agency that a 
rule is a major rule under section 621(4XB) 
of this title, or any failure to make such a 
designation, shall not be subject to Judicial 
review in any manner.

"(d) Any regulatory analysis prepared 
under section 622 of this title shall not be 
subject to judicial consideration separate or 
apar-: from review of the rule to which it re­
lates. When an action for judicial review of 
q rule is instituted, any regulatory analysis 
tor such rule shall constitute part of the 
vhole rule making record of agency action 

for the purpose of judicial review of the rule 
and shall, to the extent relevant, be consid­
ered by a court in determining the legality 
of the rule.
5 624. Executive oversight

"(a) The President shall have the authori­
ty to establish procedures for agency com­
pliance with this subchapter and sub­
chapter III of this chapter. The President 
shall have the authority to monitor, review, 
and ensure agency implementation of such 
procedures. The President shall report an­
nually to the Congress on agency compli­
ance or noncompliance with the require­
ments of this chapter.

■ib) Any procedures established pursuant 
to the authority granted tinder subsection 
(a) of this section shah be adopted after the 
public has been afforded aa opportunity to 
comment thereon, and'shaft be consistent 
with the prompt completion of rule making 
proceedings. If such procedures include 
review of preliminary or final regulatory 
analyses to ensure that they comply with 
the procedures established pursuant to sub­
section (a), the time for any such review of 
a preliminary regulatory analysis shall not 
exceed thirty days following the receipt of 
that analysis by the Presment or by an offi­
cer to whom the authority granted under 
subsection (a) of this section has been dele­
gated pursuant to subsection ici of this sec­
tion. and the time for such review of a final 
regulatory analysis shall not exceed thirty 
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•taxi) Whenever any agency publishes a
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proposed action, and rb 
entnph-ting action will .• 
the agency shall piomi- 
new date by which the 
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"'C.' Compliance or tt.

subchapter".
<c> The chapter analysis of such chapter is 

amended—
(1) by inserting after the chapter heading

•SUBCHAPTER I-REGULATORY 
FI.EXIRn.lTY";

law;
H> contrary to constitutional

power, privilege, or immunity:
C> in excels of statutory jurisdiction, at:

__________....j SUBCHAPTER I-REGiaATORY
final agency action on the rule. FLEXIBLUTy'S

■■(2) If any agency a.-..no'.incement under and ’
<2> by adding at the end thereof the fol-

..—a— V* p. -S rru.iJH. Carry- ,.CA. rh,Ing out the requirements of this subsection. .J;.1,-

'623. Judicial review.
'624. Executive oversight.

SUBCHAPTER HI-REGULATORY
PRIORITIES AND REVIEW

SUBCHAPTER IV-REPORTTO THE 
CONGRESS

'641. Annual report. '.
_Stc. 5. Section 706 of title 5. United States

ques-
l and

— -...........   au-nry
action, findings and conclusions io.;ni io 
be—

• A> arbitrary, capricious, an abuse of dis-
■ wuh

pleted under subsection < bi or <f> of this sec­
tion.

■■(hKl) Agency compliance or noncompli- 
ance with the provisions of subsection <a) of 
this section shall not be subject to judicial 
review in any manner.

"(21 Agency compliance or noncompliance 
witi the provisions of subsections 'b>. (c>. 
<e). (f). and <g> of this section shall be sub­
ject to judicial review only pursuant to sec­
tion 706<ai< 1) of this title.

••<i> Nothing in this is-ttiun shall lelieve 
any agency from its obiu ’-t on to respond to 
a petition to i.-.>iie. amend, or repeal a rule, 
tor an interpretation r'-gardinp the meaning 
oi a rule, or for a variant-’ or exemption 
from the tcrnis of a rule. .,ubmitted pursu­
ant to .•<inion 353’ei of tills title.
• A 632. Regulatory agenda and calendar 

■■'ai Each a.-’ney .hail pniui.h in the Fed­
eral R-ai.-t- r in Asii il .n d <vtoh« r t»f each 
year an agenda <■: the r-.l-s -hat 'tie agency 
exp- -s to pr-.i’n--. nrr>mu!d::ti'. rr-.' W. or 
r>.-! in in- ..-rf.ne :-veh<- monihs. For 

•’ ;iel> r :!- 'h- a.".-noa shall coinain. at 
*..... ’..uiiim. cit.sfn ;ttfc::*'i»:i .»ny oi lier in*

»in of th- ni’«-. in- 
»*-.>Xhorv. 'indi-r 
RKt-t to the rule is 
Axptanatiun <>f > he

a iiti::........ .... ............  .....
!-;ima:; -n r—i iirxi^x- M-e— 

■ ■ 1 ■ a u- -al vj^QtsytHn 
cltl.iu.d .1 . l’.*.*,.e

number of an Xncy ‘uU.er^le-ant th/ex’em fo rm-Wl:~:t:U,0"S' Or ,!l0'r‘ of

sxz;*,o!w fro,n ,1,p  ..... ^:xr’n,y !i-rt:j f,,:np‘y *“h ' ’

CONGRESSIONAL RECORD — SENATE
if the renewed rule is a major rule under • :::   „un
section 621(4) of this title, include with such rule listed on the previous agenda has been 
notice an explanation of the reasonble de- r---- - -
termination of the agency that the rule lished as a final rule, has become"effectiye" 
complies with the provisions of section has been repealed, or is oendmg in some 
622'd><2XB) of this title. other status: and

••(f)(1) Any agency, which for good cause "(e) a cumulative summary of the status 
finds compliance with this section with re- of the rules listed on the previous agenda in

oi r::;p r.**p
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SUQCHAPTEH IV-REPORT TO THE 

GRESS
’ S 641. Annual report

Not later than January 31 of each -.ear 
the President shall report to the Congress 
on the regulatory activities of the Goiern 
ment. The report shall include—

(1) a description of the regulatory func 
tions and activities of the Government and 
the relationship of such functions and jctivi- 
ties to national needs; and

■•(2) an estimate, for the national economy 
and for each of the major sectors of the na­
tional economy, of the costs and benefits re­
sulting from—

"(A) all major rules promulgated during 
the preceding fiscal yean

"(B) all major rules included on the regu­
latory agenda published under section 632 
of this title during April and October of the 
year preceding the year in which the report 
is made: and

•(C) all major rules scheduled for review 
under section 631 of this title to the extent 
possible.".

(b) Such chapter is further amended-
(1) by inserting after the chapter analysis

m to •■(> an api.r—ximiU'- -‘'••i'du> of :i-.'- sig. uim-icv with the pre • 
U sf.iluant.d.it-i >-i vii:- u .i-,-iiry w.ii lake shall not be subievt to

iD> without observance of procedur.’ re- 
inured bv law;

t. ai tion r.-iid.iig t<» hip r-ii--. in'-ludinu ihe in an-nrriance with s.ibs- .
iomi.v-s tor -any rinri-e et iirono.'-d r’il'» <- ■■-di In aeternumr.g z.

r'll-"1?’ u" the aei.-icy action unrcisotiao.v delayed pursu^

• 4i the name, addnss. and telephone .........  — •

... - -7 - -I..

• a ••ar»*r.* nr-of tmi the
rutv is or l< i ?»:i »□ n». □ w nequ

this section indicates th?* the proceeding (2:
relating to such rule will r-quire more than lowing:
one year to complete, the .geney shall also SUBCHAPTER II-AN VL-wsts op
indicate in the anncur.rement the date by agenct prowx»t*qwhich the agency Intends -o complete each AGENCY PROPOSALS
major portion of that proceeding. In carry-
i---» --- —— -.M——w: -1.-3 suusection. ..e—. r* - .

the agency shall select dat -s for completing *<-«ula‘ory analysis,
acmey action which ml! -re the most ex- -h.d.ci
peditious consideration rf -ne rule which is
possible, consistent wm: me interests of
fairness and other agenev priorities. 

<3) The requirement- c: ‘his subsection ■631. Review of agency rules, 
shall not apply to any rule on which the 632. Regulatory agenda and calendar
agency intends to comni-te action within 633. Establishment of deadlines.
(VIA htinnend snrt ttt**va««> ..««.* ____ :
ing notice of the proposed act.on. 

“(b) If an agency fats :p t jmplcte action 
in a proceeding, or a ma :r portion of the
proceeding, by the date rr.x.-nced pursuant
t----- -  -----
ca.-e of a proceeding dc-i ,.>-d in paragraph ' Scope of review
cn-^-Ae^a/uon^wp? -' - " “•’’’“J' f'YU ‘2 *’ T° U't‘ <fXtend to d.-CKion

f. actl0.n e'-’‘ hundred and and when presented, the reviewing court
: notice ot such shall md-pendviT.ly decide ail relevant i

••••preted delay in lions ol law. interpret constitutional ..... 
■••••d thirty days, statutory provisions, and detemune me 
••-•• announce the meaning or applicability of the terms of 
r -ncy intends to agency action. The reviewing court shall- 
•f.. ceding and new • ■ D compel agency action unlawiullv

.i .mpiiance by an
■n- of thus .section ___________ ____
- al review except vr.'lun. or otherwise not In accordance 
•-. n id).

titer to compel

ant t-j section Tobias U .; ti-.s ti'!< me re-

'•(5) a statement specifying whether each

published as a proposed rule, has been pub-

has been repealed, or is pending in some
_..j

J’(6) a cumulative summary of the status

spect to a particular rule to be impracticable accordance with clause (3) of this subsec- 
during the period provided in subsection (b) tion.
of this section. masf-Yequest the President. "Ib) The President or r.n officer in the Ex-
or the officer designated by the President ecutive Office of the President whose ap-
pursuant to stibsectfon (a)(2) of this section, pointment has been subject to the advice 
to establish a period longer than ten years and consent of the Sena'e shall publish in
for the comp'etion of the review of such the Federal Register in Mav and November
rule. The President or that officer may of each year a Calendar cl Federal Regula-
extend the period for review of a rule to a tions listing each of the maior rules identi-
total period of not more than fifteen years, tied in the regulatory aiie-eas published by 
Such extension shall be published in the agencies in the preceding month. Each rule
Federal Register with an explanation of the listed in the calendar shall be accompanied
reasons therefor. by a summary of the information relating to

■ (.) An aeency may. with the concurrence the rule that appeared in the most recent
of the Pre-idml or the officer designated by regulatory agenda in which tre rule was 
the President pursuant to subsection (a)<2) identified.
of this section, or shall, at the direction of "(c) An agency may propose or promul- 
the President or that officer, alter the gate a major rule that was not listed in the
timing of review of rules under any schedule regulatory agenda required by subsection
required by this section for the review of (a) of this section only if the agency pub- -------------------- —” —
rules if an explanation of such alteration is lishes with the rule an t-nplanatlon of the ,h'‘ fonow,ns ney subchapter heading; 
published in the Federal Register at the omission of the rule frem such agenda and --- -------
time such alteration is made. otherwise complies with section with re-

••tg) In any case in which an agency has spect to that rule. and
not completed the review of a rule within "(d) Any compliance or noncompliance by (2) by striking out “this chapter 

l°r th‘LP^uians of this sec- Place it appear, in subchapter I and

ately publish in the Federal Register a 
notice proposing to amend, repeal, or renew 
the rule under subsection -c) of this section.

to subsection (a) of this -.wtion. or. in the Code-IS amended to read as folloas:

<3’ of such subsection.

shall not apply to any rule on which the

one hundred and twent" after provid-
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*!ln m'Lng determination concerns, courtin which, the-record ia to-befiled

i
j

i
j

fnj
ioi < 1States Code, is amended—

I

I
pr^eedirr-wu nTinUtuted mo« ?han u’. the dUWct coLrr.sVhaU have origthal ju- may Join or. wtth IU consent where neces- 

Icourt may issue its process tor such pur
txtxn ^nd the acency. cormn^iom more r^Utori a?encii with respect to poses without regard to territorial linuta-

I
ot t ;

!

I
•iif.

I

!

I

"J 2203. Process and procedure.".
<cMl> Chapter 81 of title 28. United Stat- .

.•-p-a-t to lite same auutcy action and the 
n-curd has tx-vn filed ill one of sucti courts

(2> The taole of sections for chapter 8" of 
title 28. United States Code, is amended by 

'Tei'nie'court r'.’y di Clare the rights and adding at the end thereof Ute following new 
item:

"ip1)6'unwarranted by the facts to the court pursuant to subsection tl). any court

••(E) unsupported by substantial evidence pursuant to paragraph (1) to the other 

in a proceeding subject co l---------- --
557 of this title or otherwise reviewed on
the record of an agency hearing provided by

.—i.mhv. inf.nr tn making determinations 'O’ Section swii oi uue
of law. the court shaU State,Code isame^ . ... .

ina. that such multiple proceedings have 
■,-vii itut.tuted and shall idMttfl, —11-------1 -------------------------------------
:cr ■..inch is has notice tag inch proceed- reasonable gro.;r.=.s fcr failure to adduce j^cg. pu'-Uc utility jutudicticnal contro-
Itiiu are pending. Punuagrcra system of such additional evidence in proceedings versies
random selection divhe^T&f-this purpose, before one or mere c; the regulatory agency proceed ng tor a tie-
ti e Alminotrauve Otf.cSlKtaWupon shall parties to the actl.n crought hereunder, the J1"* ^der "etion J-uhbi of
•elect the court in which ttereedrd shall be court may order such additional S.Ue ma^te brought in any judicial au-

triet in which the public utility resides or 
has its principal office, or in the United 
Slates District Court for the District of Co- 
luir.mn. except that whenever one or more 
States or suUlft isions thereof or the agetl-

j. »■ . .......................... C1*■!, 01 a Sl:l,e or a subdivision thereof are
under this subsection parties, the civil action or proceed.ng must 
rc.ersy to which such

ngfuiatory agency is a party

sections 556 and courts in which such proceedings are pend­
ing shall promptly transfer such proceed­
ings to the court of appeals in which the 
record has been filed. Pending selection of a

••(3) If tile courts cf appeals have exclu­
sive origtcw 1 j .r ^A-.cn to review agency 
action of a regulatory agency, then an

or oilici-r concerned, the record snail be action or proceedir.g  • . .uu.. ,i district within onef.:. d .n the court of appeals whn li rei.i.uid- with r. to a cttitrc.ersy to which such .? JuUu-al ‘Utnet 'Utn“'
• d .inch order. regulatory agency is a party shall be of such St-tus. . .

• 2) Where proceedings have teen msti- brought in such court of appeals rapier
;‘ed in f.n or more court of anneals with than tn the district court.. . , . .  ------ ----- S _l

other ivjal relat.uns of the parties to an

Afarch 24, 1932 r| 

action or proceeding brought under subsec- ‘h 
tion (b) to the extent necessary to resolve
the controversy with respect to jurisdiction tl 
and may take any action necessary to main- tl 
tain the status quo pending such declara- fl 
tion. or pending appeal of such declaration. 
including staying any civil action or pro- 
ceeding that might be affected by such dec­
laration. Such action or declaration shall 
not be withheld— 

"(I) on the ground that a controversy 

be modified, revoked, or extended by the tion to "regulate may exist between or 
j—... — •••».. .... .~——. — ~ . — —— —*
"(3) Any court in which a proceeding with

may postpone the etjectrre date of the

‘whore Admmistrative Office has selec-ed the court

of theTule postponement by the court may thereafter respect to matters other tnan junsdic-
* ____________«M*«wlrau4 •rtonHod hv the Misnlata mav evict harn-a*" ««

among the parties.
--------- ------------ - . - “(2) due to failure to pursue or exhaust 

respect to any agency action is pending. In- administrative remedies, or --w — — ' — a* «« a a aw —* a
court snail reauire inat actiuu uy »>«  ----- -  — ------ -  - .  .. *‘(3) due to Inconsistent provisions of
agenev is within the scope of the agency Ju- graph (1). may trans, er such proceeding to other statutM providing for judicial review- 
s • ■ ■ - ---------* .nv nther court of appeals for the conven- of such agency action. including the regula­

tory statutes under which the controversy 
has arisen.

 Any such declaration shall have the force
— -  ?---------- 1 of law> t*?* a uTby “rede.ugnating paragraphs (17) and and effect of a final judgment or decree and
not accord any presumption m fa'051?fi“r ag, as paragraphs U8) and (19). respective- shall be reviewable as such.

-------- -- hut in reaching its in- “ paragrap purposes of this subsection-
(2) by inserting after paragraph (16) the ..(1) lhe tenll ‘State’ Includes the District 

following new paragraph: of Columbia and any territory or possession
••(17) Pursuant to section 2112 of this title. o( the united States;

,--------—  "** " “<2) the term 'public utility is any entity
any agency, board, commission, or officer which otfers Its services to the public or any 
have been instituted in two or more courts thereof, and whose rates are sub-
of appeals, administer a system of random M reruiation on a cost ot service or rate

Tri which the record is to be filed.".

aovtsoRT committix _ _____ _______ ____
Sec. 7. Clause (iii) of section 3(2)(C) of the jny agenCy having or exercising any regula- 

to read as follows: "(ill) any committee utility; and
1------------ -  7 "(4) the term 'agency’ means the

-----or employees ^of the Federal States, a State or political subdlvisi.
..a..... v.  ---------------------------- ---- ------- VB “.’-.“-J w- u—w — -

governments acting In their official capact- the united States or any such State subdlvl- 
t... _. ‘ **
lives of their national organizations.”. 

azsoLUTtow or agexct roisotcnowsr.
COSTUCT

agency action until fifteen days after the

in which the record ihall be filed. Such

xtent that .
novo by the reviewing court.

lb) In making the foregoing determina­
tions. the court shall review the 
record or those parts of it cited by a party, 
and due account shall be t-f—; cf t—2 - -f7 
of prejudicial error.
statutory " jurisdicimn w "authority under

action by the eluding any court selected pursuant to para-

any other court of appeals for the conven-

"(C)

subsection (a)(2)(C) ot this section, the 
court shall require that i

risdiction or authority on the basts of the

dependent Judgment concerning an 

court’shaU give' the agency interpretation

count the discretionary authority provided 
to the agency by law.

•(d) In making a finding under subsection 
(a)(2)(A) ot this section, the court shall de­
termine whether the factual basis of a rule 
adopted in a proceeding subject to section 
553 of this title is without substantial sup­
port in the rule making tile.", 

vzjrtrx

or off.ccr concerned has receivea written jurisaiction to regulate any w* v<>e
r.nt..-e from the parties instituting each of services, or records relating thereto, of a 
•i-.-.-se proceedings, the agency, board, com- t ’
r.'.:.-..cn. or officer conce-ned shall promptly agencies of the same State.  2
idv:.-e m writing the Administrative Office
°>ie';.:Jc proceeding and all proceedings ini- to adduce additional evidence relevant to a

satisfaction of the court that such addition- Code. Is amended by adding at the ei.J

lited 
 of a 

State, or any agency or instrumentally of 

ties or their representatives or representa- • Jio’noragencr"-” '
(bKl) Chapter 1S1 of title 28. United 

States Code, is amended by adding at the 
end thereof the following new section: 

Sec. 8. (a) Section 2201 of title 28. of the ... jggg Process and procedure 
-..-J <»->« Cede 18 h« Inverting » ‘■iuJ- rroce™ pruvcuuic

  “('ar before •In” and by adding at the end "In any civil action or proceeding under
first’such proceeding' was Instituted more thereof the following new subsections: section 2201(b) of this title. (1) the United
than five days before the second, the record -(bxl) Except as provided In paragraph States or any agency of tl’e J-"“ed ,Stat” 
shall be filed in that court in which the pro- (3). upon the filing of an appropriate plead- may join or be Joined as a part). (2) an 
--------- 41s flrst instituted. If the first such Ing by a regulatory agency or a Public util- State or State_subdiyumn o^ag^ncy^hej-^of

rvTd^n^efwe’the'^tKLuon’oTa tauT ri^ctFonTf'ak'y'T  ̂ sary.’be Joined as a party, and a distriet
p-cre-uing with respect to the same agency to resolve a controversy between two or court may issue ij process for such pur- 
.icticn. and the agency, board, commission, more regulatory agencies, with respect to poses without regard to territorial limit-- 
-- off.ccr concerned has received written jurisdiction to regulate any of the rates, lions.".

‘ — — — I— a (2) The table of sections for chapter 151
public utility unless ail ot such agencies are of title 28. United States Code, is amended 

 -I '.I--------- Ci-I- by adding at the end thereof the following
... ....  "12) If any party shall apply to the court new item:
United States Courts, with respect to before whom the pleading is filed for leave

■.v.tiun five days of the first proceed, finding of Jurtvd.ciisn. and s*1*?1

ifi’T^h court al'evidence is mJttntT and’that therewcre thereof the following new section:

rs system of such additicnal evidence in proceedings
this purpose, before one or mere cf the regulatory agency

 edrupen shall parties to the action crou-tht hereunder, the
* iect Hie court in which tfee-reMrd shall be court may order »uch additional evidence to 
f;!-.J from among those identified by the be taken before any of such regulatory 
.ai r.-v. Upon r.otiflcai.on of such selection, agencies and to be -uduccd upon the hear- 
•tie .'Ler.cy. board, ccmni-.ion. or officer Ing in such manner .nd upon such terms
i-..r.- '-rnrd shall promptly file the record in and conditions as t;:e emtrt deems proper.
■eicii c-Birt. For the purpe :e of review of
i-ii-ncv action which lias previously t> en re-
ma::> d to the agency, beard, commix ion.

legislative Intent. In making determinations 
on other questions cl I—.

against agency action, but in reaching its in­

interpretation of a statutory provision. Uie

where proceedings with respect. to MUon of

have been instituted in two or more courts thereof, and whose rates are sub-

det^mlneureappropriate court ‘ U b/o^r’ more 'reguuio’r'J
.. agencies:

"(3) the term ‘regulatory agency’ Includes

Federal Advisory Committee Act is amended ^‘ry function with respect to any -public

Sec. 6. (a) Section 2U2 of title 28. United ^hjch compoSed wholly of full-time offi- 

of'sulLecUon (a)0U* l4Sl t*"** SenWnCeS mentor 'elected ofticials of'state or local

(2) by redesignating subsections (b) and
(c) as subsections (c) and (d). respectively:
•nd

(3) by inserting the following new subsec­
tion: 

“(bKl) If proceedings have beet; instituted -------- ---------------------------
m two or more courts of appeals with re- United States Code is amended by Inserting 
spect to the same agency action and the

than five days before the second, the record



thereof

1936 <49 Slat. 3036. as amended: 41 US.C

U.S.C.
ing.-.

and la 
ax» a±'

X

2618(c)<lMBMHi)<II) is amended by striking clauses (1). (2), and (4) of subsection (a) of 
out ■ section 553(0 and inserting in lieu such section”.

I
< the

•i2> the term rule' means any rule whirh

OJ
-__ .......................... ivaviuuun ui »i;r uuri-360d'cM4 > is anun-ed bv striking out "sub- gross, the matter after the resolvinn clause

fl

• suhMt-tion <a> thercoi '
t:t!r of

striking out •without record to subsection
fl

section S53”.
(p) Section 102(a) of the

of • section 553".
 <2) S-.ction 514(eN4> of such Act <21 U.S.C.

subsection <a) of such section".
(j) Section 10(a) of the Act of June 30 

"936 <4<J Slat •'036 . .......................... ...  "
and responsibility tha: ne otherwise 'pos- «a<a)) is amended by stnkinir out • section'*

(0) Section 310 of the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1740) is amended by striking out -section 
553(a)(2)" and inserting in lieu thereof 
"clauses (2) and (4) of section 553(a)". 

COSCRtSSIOHAL imrw

Sec. 13. (a) Title 5. United States Code, is 
after

lieu thereof •subsec.T.n <a«l). <2). and (4) second blank being filled with the

disapproves the recommend'd final rule 
sued by dealing with the matter of 
which rule was transmitted to the Congress 
on the first blank being filled with

and inserting In the name of the agency issuing the rule, the

(n) Section 501(bX3) of the Department of 
 - ~ - ...1 (42 U.S.C.

such section)". 7191(b)(3)) is amended by striking out "sub-
(2> Section 3(eX3)(C) of such Act (15 sectl°n (aX2) of such section with respect to 

USE or STATE ano local REQUIREMENTS U.S.C. 1262(eX3XC)> is amended by insert- Public property, loans, grants, or contracts" 
Sec. 10. (a) Subchaptcr II of chapter 5 of ing "(a)" after "section 706." and Inserting in lieu thereof “section <ax<)

(cxij Section 5(a) of the Poison Preven- of such section".
(oijSectmn 307(d) of the Clean Air Act (42 

— —— — — .... .j out
'subpara^rapha (A) or (B) subsection 

" Inserting in 
and para­
Ion (b) of

■560. Use of duplicative State or local re­
quirements.

PRESIDENTIAL AUTHORITT
Sec. 11. Nothing in Hits Act (1) limits the 

exercise by the Presioer.t of the authority

s-.-sses under the Const.tution and other of the Administrative Procedure Act. such 
laws of the United States with respect to Act" and inserting tn lieu thereof -section 
regulatory policies, procedures, and pro- 533 of title 5- United States Code, the provi- 
grams of departments, agencies, and offices. s'ons o{ chapters 5. 6. and 7 of such title".

(k) Section 2(aX2) of the Act of June 25
1936 (52 Stat. 1196: 41 U.S.C. 47(a)(2)) is

S2719
(a) thereof" and Inserting in lieu tl^rs,,; 
•without regard to clauses (1). (2). and <4) ot

title 5. United States Code, is amended by 
adding at the end thereof the following new 
section:
$560. Use of duplicative State or local re­

quirements
"(a) Except as otherwise provided by law, 

the head of each Fcdeal agency is author­
ized. in the administration of a Federal stat­
ute with respect to any State or locality, to 
adopt as a Federal rule a regulation of that 
State or local government or use as a Feder­
al recordkeeping or reporting requirement 
or implementation procedure a recordkeep­
ing or reporting requirement or implemen­
tation procedure of that State or locality if 
the head of the agency determines—

"(1) that such State or local government 
regulation, implementation procedure, rec­
ordkeeping requirement, or reporting re­
quirement duplicates a Federal regulation, 
procedure, recordkeeping requirement, or 
reporting requirement: and

' <2) that such Slate or local government 
regulation, implementation procedure, rec­
ordkeeping requirement, or reporting re- 
quuement is substantively equivalent to ur 
more stringent than the Federal regulation, 
procedure, rc- rdkeepmg requirement, or 
reporting reqt:.- mi nt.

■ ib) When the head of an agency deter­
mines to u.-e a State or local recordkeeping 
or reporting requirement, or implementa­
tion oroe-'durr. as aEBpderal recordkeeping 
or n port .ng r' qiiirRJpHtf-or lmplem>-nialion
pkw. du.-e in that siatvdr locality, the head 
of th. au< nry -hair prepare at a minimum, a 
■Arnim stai. mmt of tnca-a-ons lor any de- 
t-.-rmination maue uiMWr subM-ctiun <ai. and 
..hall make such statement available to the 
p-ibi.e. I ~ -

'Cl This section dues not limit the au- 
.tlmrity or restinn-tl.-'litv of the head of any 
?n.«nry to enforce F.-derul law." 

'b' Section 551 ol :::!<• .5. United States 
Code, is amended bv inserting (lit- tollowing 
bei-Ati-n rule" and the semicolon: ", or the 

-l.-P’.un of a mle piir..::a::t to section 56*3 of 
thus title".

'<■> The table of sections for chapter 5 of 
irh title is amended by in>>-rliiig after the

— it.-m relating to s< ction 5.59 the tollowing
new item: .

thereof “section 553(cx6)".
(e) Section 4213(b) cf title 18. United

States Code, is amended—
(1) by striking out section 553(bX3XA)"

and inserting in lieu thereof “section
553(aX3)": and

(2) by striking out st a tomenta" and in­
serting In lieu thereof "statement".  .. v

(f) Section 409 of the General Education amended by inserting immediately 
Provisions Act (20 U.S.C. 1221e-4) is amend* chapter 7 the following new chapter: 
ed by striking out exception provided
under section 553(b)" and .nsertmg in lieu
thereof "exceptions provided under subsec­
tion (a)(3) and paragrap.-.s (2XA) and (3) of
subsection (b) of section ,553". "SOU Definitions.

(gxl) Section 508 at the Federal Food. "80X Congressional review ot agency rules. 
Drug, and Cosmetic Act (21 U-S.C. 358) is "803. Procedures for consideration of rrsohi- 
amended—

(A) by striking out s~<:on 4 of the Ad­
ministrative Proced...-r art <5 U.S.C. 1003)"
in subsection (c) and inserting in lieu there-

2?. ^.■.S.',S'_.1.?Uj'.22lJs.nm<'niltfd ,by thlrd blank being filled with the date of 
— — _.—transmittal ot the rule to the Congrr-'t: and
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"1409. Public utility jurisdictional contro­

versies.".
PROHIBITION (GAINST INTERVENOR FUNDING

Sec. 9. (a) Subchapter II of chapter 5 of
title 5. United dto’vs Code, is amended by
adding at the end th-.-rrof the following new
section:
••$560. Prohibition against intervenor fund­

ing
"Except as pro-.ided tn section 504 of this or (2) alters in any manner rulemaking au-

title, section 2412 of title 28. section 319 of thority vested by law m an agency to initi-    
the Federal Power Art. section 18' h) of the ate or complete a rulemaking proceeding, or amended by striking out "subsections (b>. 
Federal Trade Commi^ion Act. section 7(c) to issue, modify, or rescind a rule. <c). (d), and (e) of section 553 of title s'
of the Consumer Product Safety Avt, sec- —
tion 22 of the Act entitled An Act to pro- c, 
vide certain basic authority for the Depart- En'Vgy*AdminlstraUoV Ari of 1974 'use1 Code <without "«ard to clauses (i).72’). a'nd 
ment of State, approved August 1 1956 789'C)) is amended by sinking out "(without ,*’o( subsection (a) of such section)".
and paragraphs <4) and (5) of section 6(c) of rPgar(j t0 subsection (ax2) thereof)" and in- . Section l70A(c) of the Atomic Energy 
the Toxic Substances Control Act. and serting in lieu thereof "iwithout regard to 1954 (42 U.S.C. 2210a(c» is amended
except as otherwise expressly authorized by claus„ ,,, and (4) of s.iasectjon (aJ by striking out "(without regard to subsec-

---------------------- rn secljon).. vn tion (a)(2) thereof)" and inserting in lieu
(b)(1) Section 3(e)(1) of the Federal Haz- "’/‘S'1-!0 clauses ,2) and

(m> Section 6<CX2) of the Noise Control

CHAPTER B—CONGRESSIONAL
REVIEW OF AGENCY RULE MAKING 

"Sec.

tion Packaging Act of 1970 (15 U.S.C. < :"7._.  „„
1474(a)) is amended by striking out "(other US.C. 7607(d)) is amended by striking 
than paragraph (3)<B) of the last sentence “r”hP'~~phz t.*_: — 
of subsection (b) of such section)" and tn- 553(b)" In paragraph <1XN> t_ 
serting in lieu thereof "(other than para- Heu thereof “subsection (aXI 
graphs (2XA) and (3) of subsection (b) ot rraphs (2)(A) and (3) of sul 
such section)". -----

(2) Section 5(bX3) of such Act (15 U.S.C. (p) Section 102(a) of the O4kn Thermal 
1474(b)(3)) Is amended by inserting "(a)" Energy Conversion Act of 1980 (42 U3.C. 
after ‘section 70o . 9112(a)) is amended by striking out "with-

(d) Section 19(cXl KBXiiixlD) of the out regard to subsection (a) thereof" and in- 
TKOi^i,SiUvb?vu^T>C,TtrQl w15 U,^C' sertln8 in Ueu ‘hereof “without regard to

tions of disapproval. 
"1301. Definitions 

For purposes of this chapter— 
of "section 553": and "< 1) the term agency has the same mean-

(B) by striking out section 4 of the Ad- mg as m section 551(1) ot this title: 
ministrative Procedure Act (5 U.S.C. 1003)" "'S) the term rule' means any rule which
in subsccuon (e) and inserting in lieu there- » subject to section 553 of this title:

"<3> the term resolution of disapproval 
means a concurrent resolution of the Cun­

section (bxA)" and ir..-< rting in lieu thereof of which is as follows: ’TharThe CunqrXs 
"suosec’k.n iaX3> . dl.-..ipprovcs the recommend'd final rule is-

(h> Section 42u(a) ot the Federal Coal
Mine Health and Safety ,v.t of 1969 (30
U.S.C. 936»a)) is amended bv striking out

contormixc -rtENDMEXTS United States Code." and inserting in lieu
Sec. 12. (a) Section 33 c) of the Federal

Energy Administration Act of 1974 (U.S.C.
789'c)) is amended by striking out "(without
regard to subsection (a»2) thereof)” and in- ...  ------------------ -
serting in lieu thereof "iwithout regard to Ucl of 1954 <42 L SC- 2210a(c» is amended 

statute, no appropriated funds available to section)"” ” “* sucn tion (a)(2) thereof)" and inserting in'iieii
any agency may be used to pay the expenses (b)(1) section 3(e)(1) of the Federal Haz- theredf "(without regard to clauses (2) and
of persons participating or intervening in ardous Substances Labeling Act (15 USC (4) of subsection <»> of such section)", 
agency proceedings.". 1262(e)(1)) is amended by striking ’ out <"»> Section 6<cx2) of the Noise Control

<b) The table of sections for such chapter -(other than clause (B) of the last sentence Act of 1972 <42 U.S.C. 4905<cx2» Is amend-
is amended by adding at the end thereof the of subsection (b) of such section)" and in- ed 1,7 striking out "the first sentence of.
following: serting in lieu thereof "lother than para- ‘---------- :T:“
"560. Prohibition against intervenor fund- graphs (2XA) and (3) cf subsection (b) of P'-'fU Organization Act
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March J4,<<> the tens appropriate committee' prior to the e-tniratinn

means the committee of the House of Rep- fiCd in pS™ oMb1* SPeC"
rcsentatives and the committee of the i' th 7eSOe« « rlr'A‘ °f L*115 sub-’*««on 
Senate which has primary legislative juns- the ro’e^hLl not f‘nal rule'
diction over the statute pursuant to which hat c „S± effective dur‘n* I

£deemed an expression of
title:

Ireso-
'•(i Ji Congress adjourns sine die at the end

si.vrvior. corporate or financial structures. .n u ° 10 lne ext»™t‘on of the . ’ AT , Jj ,7 , 01 tnls se«ion. para-°r acquisnions J" A2,(A) ‘’’a"d801. and para-
section 802<b)

.........  luauc a unoing aim re- r--., r- .— » — at least 
spect to such rule under section 553(0X2) of Iorty-“ve days of continuous session of Con- 
f m t c f 11 I a* ** m If I- f* fl i 1 Or ■ O t as 4 er a •■a L* ■ _n/in. . ;u 7U““UU” session or Con- •'«>‘>-*uves. respectively, and as such thrv Es=s.‘".s:Lt “iL"' ™j.. :?sthis title: or

£
are Inconsist-

Iconstitu-

a recora- any time, in the same
the -

(e> K 
val »

by the

£
be.

have no *» <Wh» XL -bpara-
b'come effective in accord- JL°.n ,TlLh I’ap*2t t0 such rule lhaJI ^in on t£ to Jh ^^i*?grapA '* the commit- Iance with thia section.

been referred does not

tai to the Congress of the I
Icous.derat.on of a resolution of diL7prov2

I7 ’ucn committee orders re- ^7.1°^“^?^..consid-

pint-

I■b-mmom iuie—
“(A) shall be based upon— of Congress involved, and

£‘•<11) such rule

I

t or the 
es, as the case may

on of Coo 
ttal of the 
the other 
to such res- 

^committee

I
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resolu- 
1 be in 

committee 
—l resolu-

cxse of the Senate, a motion to reconsider 
such resolution is disposed of. 

■'^XA) Except as provided in ~
^dee™tli^1\<Jf,eK°nereiS‘Onal dcbaW lnd con' 
Xra^,.^LrLs?‘utlon 01 Approval 

-------- ’ a recom- 
--------- rule under this subsection.

and^e c^ dL^^l of such'

“?«^totheapp^^;r;‘^u^U--
< 2 ^commended final rule of an

.^L-,dL'aPPraved under thL* aectlon.
tnay 1Mue * recommended final

I
• shall transmit such rule to the Secretary of
i the Senate and the Clerk of the Hon Z „r * 

Representatives in jo-am.__ „.e.”ouse of I
that Congress. TheTgen'cr^ch = Inu-'b' °f this,rtlon
such recommended final rule may trauma ?uJh b<‘hcome effective 
such rule at anv time such subsectmn.
I..V iuuuwing uorgress in accordance with . (d) Conf PSSiohal inaction on or reiectmn kt 
paragraph (4) of this subsection, and the pe ®f a rcsol-tl°h of disapproval with re.pw? 
noris snooifiori .r. ________  to a recommoori.H <__ I ..... . ‘v-pecc w

SmPSP7/ SUCh rU'*- 3UCh tnay nJ? 
~ nf Of‘^ngX^af^th  ̂

nJ L '“if11 uUch commi“ee orders re-

tional daj-s of continuous.----- ' * ~
gress after the date of tn
resolution of dLsapprovi
House, such other House u 
olution of disapproval. >3 

"(Bi Whenever an annrM 
reports a resolution of disapproval pursuant

that approves or prescribes for the future 
rates, wages, prices, services, or allowances 
th5f£‘°r- corporate or financial -------------

thereof, or accounting practices or disclo- 
surel boanng on any of the foregoing; and

subsection with respect to 
final rule;

that House) at i ,

‘ ‘i“ _proYlded”i« Vubswtion 

disapproval

■■ rfe. acts or prac- ••••*»» oi inis subsection must be sun.

s“hcs.'iA'as_AF““ ss.s^ p. .b. ™c„. wrx ah.'S 

m^d^ final rule disapproved by the Con-

------ u» uuapprovai pursuant record Se«u«hi7JhLi,nakln* record 1,1(1 tbe reported with respect toTh'eTame rtUer 
to this paragraph, the resolution shall bo- making ,n suPOlement11 rule debate thereon shall be limited to nor -
accompanied by a committee report spwifyT lA .^” conducted by the than one hour, the time tX^iv^ <-

lX -a:r71i: - ^^d;SUanPS,e- = 1 '

‘‘Y onwn.ch either House of Con^to agency co^iJZ”1 Chanr” “ the the “albrlt7 leader a”d\K mXorttJ ’ 7
^^-2-~.a„d.inthe ^nVn7t^

Xf!. lZ;.^“d CT;“> .J11?.senate and th. -

ration of a Pen^ of'-forty-.flvS'^ys‘o'f'X ^^^"fiTJ r^’ TV
on £ongress ‘he date under this lt shaX E

gross und^-'p^^Tf tK^ «"£sTh^Tut  ̂
t on If before the expiration of such forty- b^:,^>nbf ta "“‘on- aucn resolution.
77 ^' Per'od- either aPPcooriate commit- !S1 £" ‘.he dajr on »hlch the Secretary „ ‘Bl,IfJ‘he committee to which a resold- 
em.«rinC7 rep°rted or a discharged from and the CIertt of the House of 7thn «d‘Sapproval transmitted from the
consideration of a resolution of disapproval ^ 7“ V7 recel'« » recommended °'h L Hous« has been referred does not 
^omrP^AU7; rulemay not ^ths^hn  ̂^^““^.^“n^ted '?.“in.'^nty day.

j leader 
amendment to the

M provided in paragraph, 
<2) and (3) of this subsection, consideration 
accord^? h‘17" °f dlsapProvl‘ shall be m 
thT^iLl^r n' “ ” 01 ,he S<>nate and of 
the House of Representatives, respectively.

in accordance with

“L7t“-.0,tlCe sp^Ll/yin« the reason, for the ri5?? 2.75, d?£_on whlch

or UH of this su'bp^t^aph.'

°LJaw' un('?s eirl1" ’‘•ithdrawm' 
k'nile'towtuch paragraph axo'oTthbmended, ««*> aVd k^p? o7«y‘

after the date on which it is issued.

■»-™ ..Brecon o: >oe„v.,

"fa) The provisions of this section.

graphs (2)(B) and <4)<C) of 
are enacted by Congress—

vaa «a*t/ vt UIC XWItfgoing, attO ••/4K ---------
••<i> the* Igincy"made a finding with re- "‘"y fh^d^^f' ^“t P™" 'h"S^IteL,aend0thehHoSeTfaRenpff >|

)ect to such rule under section 553(b)(2) of fSZl'A d?1!,?1 continuous session of Con- resentatives. respectively, and as such they *

,7,'iLtbe 7ead of the a8ency Petermines Xnj3) Tithed 7Jdr?f * Congress; and respectively. but apTlicabte oTly
iat the rule is being issued in response to .riJlA/House of Congress does not 11111 respect to the procedure to be follXn

uiv. t w*4«aa* i/vgiu mii ixic am

“(B) any rule of particular applicability mj.tted t0 the Congress, 
tat approves or orescribM ?nr rho

!?.l.h2 exp“™t‘on"o'f the

a recommended

diction over the statute pursuant to which
an agency issues a rule.

§802. Congressional review of agency rule, such rule at any time after*thT f^rs^daTof
“faid) The provisiorjpof this section do the foilo'v|P8 Congress In accordance —— 

not apply to- Lne pe. ---------------- -- .lln
• IA) any rule for whiefran agency makes r'ods specified in paragraph (2XA) of this S a r*commended final rule shall 

a finding under section -S33fb>(3) of this subsection with respect to any such rule dppra,'rt * 
shall begin on the date such rule is trans­

issue, the rule, the head of the agency sub-
jjjIL5 f♦ »*“ - — — — -*

member of the appropriate committees 
uTitten notice specifying the reasons for the day on whlch a reeofu
or (it™niiu"uboi7SS7 under clau" *-Ti1* for Public-

ofan^erpro'1sio" dj-d

'PXl) Notwithstanding any other provf.

?Zi-XhaU coruidercd « recommend,- ^“dfd J1?*1 J?? “ transmitted for publical 
tion of the agency to the Congress and shall t Federal Register, the period,
11 I Th r rx aaa * — _a _ i i I n VW a I- . aa - - a . _ a

that the rule is being !ss7ed7n re?^™ ad'nm’/‘“''I ?0USe,°f Con«r“a d^s ‘nM 11111 respect'to the“procure Ufo'l^d 
an emergency situation or other exceptional .* 5.^2 I110" ot d“aPProval with re- Jf1 f1111 House in the case of resolutions of 
circumstance, requiring Immediate agency X 2, J“'h r'cor"n''nde<1 final rule prior disapproval: and they supersede other ^|„ 
ac'!0.d.ln the Publlc interest; and di.Tt rh^7 P 7h‘171 Congress adioums sine only to the extent that they are Inconsist

fin) on the date on which the agency ? at end °r a Congress such rule may be- enl therewith; and ut
“*2 .‘he head of the lgency sub- whlrtCo^LSrii"’7 tU?e aft*r the day on "<2> wlth ful1 reeotnition of the constitu 

7r cf7alnnan “d r^mg minority ^cbf“"^“^oumssinedieattheendofa tional right of either House to ch^ge he 
??' approp'i«e committees a Co.?^ ,u_  rule, (so far as relating to the pr^Xe of '

Haa .h- SIL Airansnucteo tor publica- manner and to the same extent as traTamiX^h1*?1 Regl5Wr- 1'n Mency shall Cls* Of any other rule of that House

sion of law. any final rule subject to thi* n sesslon on the day on which a recom Hnno committee of the Senate or the 
section shall b- mended final rub. ?.ouae of Representatives, as the case m..

X * copy o! such H-118 “U1 »uch 7.77 7°m the other House. It shall 
matAH.i. tA .h--------------------- order to move to discharge such cor.

tion? fUrther oon^drrafion of such i

rule which ^7,777". C ‘^vuuilc:,u',a imai "f2> Any motion to discharge under 
f"?11 1> of this subsection —-

bd-rw H.v»- Vu— ' oi me Mem-Jl.C.h?*7.“d suo1m- 01 ‘he House 
b highly privi- 

I in the 
dlXrovU h^s'Se^n 

; and 
not more 

1 in the
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those opposing the resolution and which expeditious and appropriate action to pre- kind What it rlnoc i« tnshall be divided in the Senate equally be- serve the viability safety, or soundness o^ dare's so re^Satn^ £ n he 
tween, and controlled, by the majonty federally insured depository institutions. anI Vll? u . u {'

from New Hampshire. I yield the

r™—xaaasstf-“™ x?-.si5™

-odjEtB amended by Insert- 
sttdriae Item relating to

cs-

....J vr u.ic anirnaments maae by tnis u..» ___... ................ ........ ...JAct. or the appls.ation thereof, to any ? , e 6111 5 really cannot. It has own administrative assistant. Sanford
person or circumstances is held invalid, the .*y bcen a tremendous demonstra- Kinzer, who worked on this way back

✓

/

actment of this Act.
(g> The provisions of section 14 of this Act

ide®t.
JI 

l^vada

Senate and is not debatable. An amendment such effective date or to any other agency 
— action initiated before such effective date.

(2) The provisions of section 821(4)<IV> of

March 24, 1982
"<2> When a committee has reported or 

has been discharged from further considera­
tion of a resolution of disapproval, or when 
the companion resolution from the other 
House has been placed on the Calendar of 
the first House. It shall be in order, noth- 
withstanding the provisions of rule XXII of 
the Standing Rules of the Senate or any 
other rule of the Senate or the House of

Lax alt).
 He said some of our colleagues re-

, I wish to 
my very 

le distin- 
(Mr.

this Act and shall apply according to the 

<c) Section « of this Act shall take effect

There has been compromise after
■ .. .. - -i a complex people who have helped develop this

- ‘ _L'_.l_.i since the bepin-

I thank my distinguished colleague
f----- --------- ”
floor.

Mr. LEAHY. Mr. Fresh

consider to be a very worthwhile prod­
uct.

I want to thank my colleague. Pat 
Leahy. It is always a pleasure doing 
business with him and working with 
him on legislation. I certainly want to 
compliment the staff that has been in­
volved during all of these extensive 
early months.

I hope that, as a result of this rather

provisions of the other parts of this Act or tion magnificent staff support. in the last Congress,
the amendments made by this Act and their There has 'been compromise after I have already thanked the mmv 
application to other perions or circum- compromise effected on z------------------------ ' ■- ‘ ’
Stances Shall not be affected. - piece of legislation ending up in’what I important'leguiZtion

^i

CONGRESSIONAL RECORD — SENATE
orat incTiMcs 

Sec. IS. Section S52b<aMl) of title 5.
United States Code. Is amended bv Inserting
before the semicolon a comma and “and also
means the Chrysler Corporation Loan
Guarantee "Board”.

m LCtlVE DATS
Sec. 16. (a)fl> Sections 2. 3. 5. and 12 of

Representatives, at- any time thereafter this Act. and the provision of section 4 of
(even though a previous motion to the same this Act adding a new succh.apter II of chap­
effect has been disagreed to) to move to pro- ter 6 of title 5. United S’ates Code, shall -----------------------  -
ceed to the immediate consideration of take effect on January 1. 1963. and shall not Impressive vote, we can have compara-
either such resolution. The motion is highly apply to any proceeding for which a notice ble action in timely fashion in the
privileged in the House and privileged in the of proposed rulemaking was issued before other body. Regulatory reform in mv
Senate and is not debatable. An amendment such effective date or to any other agency estimation, has been long overdue 
to the motion !s not In order. action initiated before such effective date. What we have final!v crafted her!'

"(3) Debate on a resolution of disapproval (2) The provisions of section 62l(4XIV) of rpallv c ft,e51 h,ere-
shall be limited to not more than two hours title 5, United States Code, shall not be in !ZaUy' does n.ot Present anV threat to 
(except that when one House has debated effect after June 30. 1985. unless the Presi- trie or?arllc statutes. We have tried to 
its resolution of disapproval, the companion dent certifies that the extension or reinsti- respond to the concerns of some of our 
resolution shall not be debatable), which tution of those provisions is necessary to colleagues that this legislation would 
shall be divided in the House of Represenu- allow the Federal agencies authonzed to hurt the Clean Air Act. OSHA and 
lives equally between those favoring and Issue rules identified in that section to take others. It does not do anything of the 
thOSF OnnnxiTIO’ th#* ppcnllttinn evnarlit inne enz4 a _ — - • • ■ a..... . ®

r

ceae any otner provision of law requirin< <f) The amendments made by section 9 of 
grisX^^”^ th“ A« sbaJl take °n en-

rules to the extent such other provisions are
i-----  • ■ ■
sions of this chapter do not supercede any
r“— — ' ’ . 
only one House of Congress for Congres­
sional review- or disapproval of agency rules.

"(g) For the purposes of this chapter—

by an adjournment sine die at the end of a
Congress: and

(2) the days on which either House is not 
in session because of an adjournment or
recess, of more than fifteen days are ex-

• tmuous session."u . »^a_ _  _ »_ • _ _ • _ *1 J", ‘t. ' _ -
5. United States CMkr(is amended by insert­
ing immediately aAfeMM Item relating to 
chapter 7 the foUowtagj-.''
"8. Congressional Review of Agency

Rule-Making  f----
(c> This y-ction and the amendments

made by tins section shall take effect on the
first day of the Ninety-eighth Congress.

severability
Sec. 14. If the provisions of any part of

this Act or the amendments make by this

icader'and the m^rK? leader or their dei ^y certif^uon byThe Resident unTr less5°stly- ' ^ink we have
ignees. A motion further to limit debate is this subsection may only be made for a ended UP wtt“ legislation through
not in order. An amendment to. or motion single one-year period beginning after June whlch the regulators will do a better
to recommit the resolution is not in order. A 30.1985. job, the courts will do a better job and
motion to reconsider shall be in order only (b) The provisions of section 4 of this Act very frankly, we here in Congress will
on the day on which occurs the vote on adding a new subchapter III to chapter 8 of do a better job
adoption of the resolution of disapproval, title 5. United States Code, shall take effect
and shall not be debauble. Any other mo six months after the date of enactment of
tions shall be decided without debate. ILL 1 L._C

"(e) If a resolution of disapproval has provisions thereof.
been ordered reported or discharged from <c) Section 8 of this Act shall take effect ------------------------------------
the committee of the House to which It was three months after the date of enactment of return the compliment 
referred, and that House receives a resolu- this Act and shall apply, according to the close personal friend, 
tion of disapproval with respect to the same provisions thereof, to review proceedings in- gulshed Senator from 
rule from the other House, the resolution of stituted after such date.
disapproval of the other House shall be (d) The provision of section 4 of this Act

• ?. a7ion th,e. ‘PPropriate calendar of the adding a new subchapter IV of chapter 8. ---------------------- --
first House. If prior to the disposition of a United States Code and sections 7 10 11 Ierred to us as the odd couple for put-
resolution of disapproval of one House, that and 15 of this Act shall take effect immedb tin« together the Laxalt-Leahy bill. I
House receives the companion resolution of ately upon enactment. heard one of our colleagues in the well
m’thf'n™ HnTT11’" House the vote tel The amendmenu made by section 8 during the vote. He came back, double-
Kf&S oumrotherHou'se"” CheCked- and t0 “

cede any other provision of law requiring

gressional review or disapproval of agency

“f thU Chapter do not suJmrte wy ?' *nactment. Either you have a darned good bill or

other provisions of law requiring action by

sional review- or disapproval of agency rules.
"(g) For the purposes of this chapter—  

U l!rolten.onlr motion on the table. lighted the Senate passed it cvcr-
Th« motion to lay on the table was whelmingly. I agree with the Senator 

Weed to. from Nevada and hope that the other
Mr. LAXALT. Mr. President. I com- body will be able to work on it exprdi- 

• —- — m«nd “y colleagues for this over- tiously.
eluded in the comptoauon of days of con- wtle!mlng vote of confidence on this Mr. President. I could not let the 
‘ ikwu J ■ . significant and h'V.^nc piece of legisla- moment pass without complimenting
- Th5 ?ble 01 for I ot title tion. We have been nursing this for Senator Laxalt. who has been very

rrn„.,H --------- ---- ------------ . many, many years. straightforward and forthcoming on
) Many have referred to Pat Leahy this bill all the way through, over all 

and Paul Laxalt as being the ultimate the long months—a year, really—that 
801- Pollt,cal ?dd ?0UPle- Perhaps we are. we have worked on it. He has been 

But the fact is that, due to our con- concerned and given up his time, but I 
certed efforts and following up on ef- also want to thank John Nash and 
forts of people like John Culver, it has Bob Cynkar, who are here on the floor 
been a good year. I think both of us with him, who have done so much, cs- 
would like to take full and deserved pecially working with John Pod< sta

1 *?lat lJ,M been accom- and Ann Haduns. of my office, and my

ended up with legislation through

Job. the courts will do a better job and.

you are both supporting It complete- 
ly?"

I said. “That is right.”
He said. "It means one of two things.

Mr. LAXALT. Mr. President. I move one or the other of you has not read 
to reconsider the vote by which the it-"
bill was passed. Mr. President. I happen to think we

Mr. LEAHY. I move to lay that have a darned good bill and 1 am de- 
- ------------- -- lighted the Senate passed it over-
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IBI hope and I expect that, pursuant to

M
HI
p

our effort to arrive at a consent agree-

dent. I only add nay comments to those

(Mr. Leahy). I marvel at their pa-
As I was saying. Mr. President, I do

majorttv

spor.se.
Second, the President contends that

.ii.r

!;:h. I ask to h' r? Irmr. i.i’AA. Those pt- me tutu -ft prices will result in an cqutta-
.-1 lx- fcnale a

'<*•

i'tiLSiniNG OrrTCER. The in. r.t of. or an t si. r...i;in of. the qjiut-
•I

I

■ r-.i
■ i* ik •Adi state.

UM
li-VETO

I
iI

tion Act of 1982. I want to say one human choice or natural disaster, will in­
 thing to my friend from Tennessee: voire real costs co the United States and the

One of the hardest things we have had
Precisely for this reason, a major pc-

cor..’:
nor;ty leader in this

ning of this Congress. I also want to 
take this opportunity to thank Jim 
Davidson. Patti Sarris, and Bob Nich­
ols. who worked on regulatory reform 
in the 96th Congress. Their help and 
the solid foundation they gave us for 
writing this bill has been very impor­
tant and is very much appreciated.

I vield the floor.
The PRESIDING OFFICER (Mr. 

Nickles). The majority leader is rec­
ognized.

Mr. BAKER. Mr. President, let me 
take a moment to commend the distin­
guished Senator from Nevada and the 
distinguished Senator from Vermont 
for their successful efforts in manag­
ing this important—indeed, this mile­
stone-legislation. It is truly extraordi­
nary when a matter of this importance 
is managed as expeditiously and is 
dealt with on so truly a bipartisan 
basis as this one was. I congratulate 
both Senators for their participation 
and express my admiration for the 
method by which they worked out the 
myriad difficulties involved and re­
duced this otherwise highly controver­
sial measure to manageable form. It is 
a mark of high legislative skill and 
craftsmanship that both of them can 
be justly proud of.

Mr. President, I express my admira­
tion as well for their staff in each case 
for their wise and able assistance to 
their principals and. indeed, to the 
entire Senate.

J

STAND3Y PE7 
ALLOCATION ACT| 

Mr. BAKER. Mr. I 

lied -a :th the £

•Al.o L.iii pr.Jjl-:.ts
tir.j.r thv FPAA ••a--- constan>!y 
fen<d to th .-: ;i zi..i.i'.-..ai as a recti.-.,.t-

The legislative clerk read as follows:
Veto message on S. 1503. the Standby Pe­

troleum Allocation Act of 1982.
(The text of the President's veto

message is printed on page S2513 of
the Congressional Record of March
22.1982.) ... .. 

The Senate proceeded to consider wholly Jo the discretion of the present 
the bill. ‘ ‘ -

just expressed by the distinguished predate the statement of the majority So nothing has changed except now 
majority leader., and most deservedly, leader. I share the hope that we can we have the question of whether or 
to the distinguished Senator from arrive at a unanimous-consent agree- not somehow we ought to blindly sup- 
Nevada (Mr. Laxalt) and the equally ment dealing with the time to be allo- port the President, even though we 
distinguished Senator from Vermont cated to the consideration of this bill, may think that his judgment in this 
(Mr. Leahy). I marvel at their pa- 1 approach this task today, Mr. particular instance is flawed, 
tience. their skill, their understanding President, with a great deal of reluc-  
of the legislation. I compliment them lance and with some mixed emotions, not find that the arguments made by 
on the expedition with which they as I am sure the occupant of the chair the President in his veto message are 

very persuasive.
First, as President Reagan observes: 
We must recognize that an interruption of 

a significant portion of foreign energy sup-

>..!h allocaiit.iis cli- .•-..j crc.trlv response io a supply 
in.••rms :ion. To the rortriry. th® ! 
•ni.v.icn was basea on the opposite as- 
si;mp*:'»n. which is that the free 
m?r:-.i-t is the most effici- nt allocator 
vf .-:.i'p’.i-. A uuriiig a shorta •••. Oi.iy in 
'hi- ••lent oi a severe and( prolonged

Mr. ROBERT C. BYRD. Mr. Presi- menL5 and debate while we continue in the President's veto message, 

dent, will the distinguished majority
leader yield?

Mr. BAKER. Yes. I yield.

•.> Priori the S-T.atf a :iu.<- 
At.aii the

mi nts, pru t- imm and rvgulau.ry 
nlxhimaic li; it d,d see u.iuer
EEAA. whicii ihi* i.-, nut.

distiiiautshi-a senator from Idaho the Emergency P troleum Alloctdion
Act. Far too intiny have equated this  
bill with t’n v-Ao.-ioii of EPAA. We the legislation wxs based on the as- 
have tried ir-ry h ird over the last year sumpti-jii that giving the Federal Gov- 

--------.l-.g ernm. nt the power to allocate supplies

Sfarch 24, 1932
This is a very, very strictly limited 

piece of legislation, much more con­
fined and confining in its terms than 
was EPAA. which was a permanent 
control mechanism as distinguished 
from what we have here, a very limit­
ed. very temporary authority, limited

2

the bill. occupant of the White House. It ex-
The PRESIDING OFFICER. The Pi^e.s by its terms on December 31. 

question is. Shall the bill pass, the ob­
jections of the President of the United

matter.
to the pro-
nis-rens-.-nt to diy'itvnt : h h.at ii is we are trying

have worked. The Senate is in their and others would know.
debt, the country is in their debt, and Today, the Senate will vote on
I per.-onally feel very grateful to the whether to override the President's
two Senators who. ty working togeth- vet0 of the conference report on S. 
er. have effectively managed a very 1503. the Standby Petroleum Alloca- plies, whether because of armed strife, 
complex bill. I" *-* " ’ - - -

pit

Emergency Petroleum Allocation Act. nation program to insure that the 
I hope—indeed. I believe—that it will Unltfid States is fully prepared to re- 
be possible to work out a time agree- spend effectively to a serious petro- 
ment on this measure In a little while. leum supply shortage.
- ■  • - ... As my colleagues will remember. S.
that "time agreement, if it "is complet- 1503 originally passed the Senate on 
ed. we shall be able to dispose of this October 29. 1981 by a vote of 85 to 7. 
matter yet today. The conference agreement was ap-

Mr. President. I shall not further Proved by the Senate on March 2,

:ci others, v-no iia.e expressed a par- 
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detain the Senate except to say I shall l982- by a vote ot 86 to 7.
continue to work on this matter and The arguments made by the Presi- 
try to have a further announcement to dent in his veto message I do not find 
make in respect to the management of persuasive.
time under a unanimous-consent I ask my colleagues to consider as 
agreement limiting the time for debate they look at their vote what has 
and fixing a time certain for final dis- changed since October 29 when they 
position. I encourage, however, those voted 85 to 7 pass it. or since March 2. 
who are particularly interested in this when they voted by a vote of 8S to 7. 
matter to proceed with their state- The only thing that has chadded is 
WtAFlts onrl Hakofo wkiilo nra xzsntinun iv« thA ProciMan^'e

That should not come as any sur- 
ment. prise to anyone. The President said all

  The PRESIDING OFFICER. The along that he did not want the author-
Mr. ROBERT C. BYRD. Mr. Presi- Senator from Idaho is recognized. tty, he did not ask for this legislation,

7  Mr. McCLURE. Mr. President. I ap- and he did not want it to be passed,
just expressed by the distinguished predate the statement of the majority

to overcome in the debate was tlx Precisely for this reason, a major pe- 
lapse in language that was used by the troleum supply disruption is a national 

it. I have Senator from Tennessee, our disnn- problem that demands a coordinated 
iKhed mi- guisl.ed majorttv leader, just a national response. Only the Federal 
and with moment ago, in referring to this bill as Gcvernt.tent can organize such a re-

1984.
 This measure would provide the

States to the contrary notwithstand- President with standby authority to 
ing? allocate petroleum supplies in the

The majority leader is recognized. event of a severe petroleum supply 
Mr. BAKER. Mr. President, this is. shortage. It also requires the Presi- 

of course, the veto message on the a61!1 t0 devise a standby Federal allo­
Emergency Petroleum Allocation Act. .on. Program to insure that the

• .-•? ; .•»! 
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Summary Comparison of S. 291 and S. 343

Cost/Benefit Analysis

S. 291

S. 343

Risk Assessment

S. 291

S. 343

1

S. 343's prescriptive "supplemental" criteria would 
override virtually all statutory language on regulatory 
analysis, because no statute explicitly prohibits 
reliance, let alone consideration of, cost/benefit 
analysis. It is the scope of this provision that 
creates an effective "supermandate".

Regulatory Accounting -- bi-annual reports to Congress 
on estimates of the quantitative and qualitative costs 
and benefits of Federal regulation.

Covered agencies (EPA, DOL, FDA, CPSC, DOT, DOE, USDA, 
DOI, NRC) must perform standardized risk assessments of 
major rules supported by the best available scientific 
evidence and unbiased risk estimates.

Agencies must perform cost/benefit analysis of major 
rules (a rule or group of related rules having over $50 
million or other significant impact on the economy — 
sec. 621(4)). No major rule may be promulgated unless: 
(1) the benefits "outweigh" the costs; and (2) the rule 
will provide greater net benefits to society than any 
other reasonable alternatives identified in the 
rulemaking (sec. 623(a)). Where "practicable" agencies 
must conduct their cost/benefit analyses on an 
industry-by-industry basis (sec. 622(e)). These 
criteria "supplement" criteria otherwise applicable 
under law, except when such law explicitly prohibits 
consideration of costs and benefits (sec. 623(b)).

Agencies must use standardized risk assessment methods 
(e.g., priority for human health pharmakinetic 
studies). Agencies must also certify that a rule

Agencies (including independent regulatory agencies) 
must perform cost/benefit analysis of major rules (a 
rule or group of related rules having over $100 million 
cost or other significant impact), including analysis 
of direct and indirect, and quantifiable and 
nonquantifiable costs and benefits, and regulatory 
alternatives. Benefits must "justify" costs, to the 
extent permitted by law. Peer review of all major rule 
analyses.
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Comparative Risk Analysis

S. 291

[Very similar to S. 291.]S. 343

Peer Review

S. 291

S. 343 Peer review of risk assessment.

Review of Existing Rules

S. 291

S. 343

Judicial Review

S. 291

2

Judicial review of agency major rule determinations 
(but not of presidential major rule determinations), 
and of regulatory analyses, but only as a part of the 
rulemaking record of a rule undergoing review.

Agencies must review major and other important rules at 
least once every ten years, with an initial schedule of 
review to be published for notice and comment within 9 
months of the enactment of this Act.

Broad stakeholder participation in peer review of each 
major rule's cost/benefit analysis and risk assessment. 
Disclosure of financial interest in matters under 
review is no disqualifier.

The covered agencies (i.e., the risk assessment 
-agencies) must study and develop methodologies to 
prioritize risk reduction activities, i.e., addressing 
the most serious risks in the most cost-effective 
manner, with reports to Congress including risk 
reduction cost estimates.

Any person "subject to a major rule" may petition the 
agency to conduct a cost/benefit analysis of the rule 
(sec. 625). Any person may petition an agency to 
review a rule's risk assessment (sec. 637).

significantly reduces risks, and that no alternative 
reduces the risk in a more cost-effective manner. 
Agencies must have a process to allow public to 
petition for review of risk assessments and such 
reviews must be completed within 180 days. Peer review 
of risk assessments. [S. 343 risk language modeled on 
S. 333].



S. 343

Congressional Review

S. 343

Market Incentives

S. 291

S. 343

dp:3/9/95

3

Finding of a rule's benefits and review of alternatives 
should include attention to market-based mechanisms.

Agencies must maximize use of market-based mechanisms 
(e.g.z pollution trading credits) in major rules.

Judicial review of almost every step (sec. 624) -- 
cost/benefit and regulatory flexibility analyses, risk 
assessments, agency or presidential determinations of 
major rules, decisions on petitions to review existing 
rules. Any finding of a violation of any analytic 
requirement will make the rule have "no force and 
effect."

Congress has 45 days after issuance of a major rule to 
block the rule by passing a joint resolution of 
disapproval (sec. 626). [Nickles' "Congressional
Oversight Act"]



A cost-benefit analysis must assess:C.

3)

E.
l

2)
"no-action;"

the effect of a rule on small businesses with fewer 
than 100 employees.

The cost-benefit analysis is incorporated into the

1) the feasibility of using "market-based mechanisms" 
(such as markets for increments of compliance responsibility) 
instead of command and control regulation;

the reasonable alternatives to the rule including 
and

E The bill also provides for petitions to review existing 
regulations for conformity with the cost-benefit analysis but the 
bill places a greater burden on the petitoner to make the case

SUMMARY OF REGULATORY REFORM BILL

Without these two determinations, a rule may not be 
promulgated. The bill provides that these decisional factors 
supplement the factors provided in the enabling statute that is 
the basis for the rulemaking, unless there is explicit textual 

statutory language to the contrary.

I. Cost-Benefit Analysis. The bill would require agencies to 
prepare a cost-benefit analysis that is then incorporated into 
the normal rulemaking process found in the Administrative 
Procedures Act.

A. The cost-benefit analysis applies only to "major rules" 
defined as likely to have a "gross annual effect on the economy 
of $50 million in reasonably quantifiable increased direct and 
indirect costs," or as likely to have a significant effect on the 
economy in terms of competition, employment or investment.

B. Costs and benefits are defined broadly. Costs, for 
example, includd "social and economic costs, reduced consumer 
choice, substitution effects, and impeded technological 
advancement."

D. The cost-benefit analysis is incorporated mco one 
decision-making and judicial review procedures already in place 
for rulemakings and requires two major determinations that are 
the heart of this bill:

1) the agency must determine that the benefits 
"outweigh" the costs of the rule,- and

2) the agency must determine that the rule will 
provide greater net benefits to society than any of the. 
alternatives analyzed in the rulemaking.



1) A denial is subject to judicial review.

G.

I

A.

B. The responsibility for developing a peer review program 
with is placed with the Office of Science and Technology.

The bill extends all statutory and judicial deadlines 
that force agencies to finalize regulations for a period of 
eighteen months in order to allow the agencies to subject "major 
rules" to the requirements of this bill for cost-benefit 
analyses.

As with the cost-benefit section, the bill would require 
each major rule to be accompanied by two determinations:

2) that there is no regulatory alternative allowed by 
the underlying statute that would achieve an "equivalent
reduction in risk in a more cost-effective and flexible manner."

I. The bill codifies one line of cases under the Supreme 
Court's Chevron decision in order to make clear that agencies' 
interpretation of statutory directives are due deference only 
where a court finds that the agency interpretation is the only 
permissible interpretation of the statute.

H. The bill prohibits agencies from expanding federal power 
bv issuing so-called "discretionary rules" that go beyond the 
minimum required by statute, but exempt rules that are intended 
to streamline regulations or provide for regulatory relief.

F. The bill provides that no rule becomes effective until 
after a 45-day period in which both houses of Congress have the 
opportunity to address the rule by legislation.

that costs are likely to outweigh benefits in order to prevent 
swamping the agencies with requests for reviews.

II. Risk Assessments. The bill uses Senator Murkowski's draft 
risk assessment language as the basis for this section. The bill 
would subject rulemakings that relate to human health, safety or 
the environment to the requirements that risks be quantified with 
"sound science" and peer review, and the risks addressed by the 
rule be compared with other risks subjected to regulation.

o

1) that the risk assessment procedures of this bill 
have been followed and are based on the best available scientific 
data; and

2) If, after review with a cost-benefit analysis, the 
rule is found not provide benefits that outweigh costs or is not 
the rule that provides the greater net benefit to society, the 
agency must take action to amend or ■ revoke the rule to bring into 
compliance with those requirements.



grave to outweigh, at least in the short term, the fundamental

•• 5;

pliance with the procedures for rulemaking required by
553 of title 5, United States Code, where the consequences of a 
delay in the effective date of the rule are deemed to be sufficiently

SECTION i

Section 1 sets out the short title of this bill, the “Regulatory 
Reform Act.”
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with this legislation a new procedural framework for rule making. 
It is the business of the courts to ensure that agencies comply with 
this law, not to make new law.

In summary, the need for legislative reform of informal rule 
making procedures seems clear. As explained above, bare bones 
notice-and-comment procedures are no longer sufficient for resolu­
tion of the many complex, technical and factual issues arising in 
recent rule makings. The Committee feels that neither judicial 
activism nor ad hoc legislative activity is the best approach to 
remedying procedural inadequacies. What is needed is a thorough 
and systematic modernization of section 553. This fact was pointed 
out as long ago as 1973 by Professor Scalia, writing for the Admin­
istrative Conference of the United States.

It sometimes appears that Congress has lost confidence 
in the judgments it made in 1946, and feels obliged to 
reconsider the question of what constitutes fair and effi­
cient procedure each time it writes new legislation. This is 
a major challenge facing the Conference in the years 
ahead: To prevent the balkanization of administrative law, 
by either re-establishing the validity of the general disposi­
tions made in the Administrative Procedure Act as may be 
necessary to satisfy more recent standards of fairness and 
efficiency. Unless this is done, I fear that repeated Con­
gressional attention to administrative procedure as a mere 
subsidiary issue in the context of more important substan­
tive controversies will lead to an administrative process 
that is pointlessly diverse and frequently unsound. 1973-74 
Report, Administrative Conference of the United States 2 
(1974).

Enactment of S. 1080 will accomplish this necessary modernization 
of section 553, thereby obviating the need for Congress to repeated­
ly address issues of administrative procedure. Also, the courts 
should no longer feel impelled to engraft their own notion of 
proper procedures onto the A.P.A.; nor will they be faced with the 
difficulties and uncertainties of reconciling the holding in Vermont 
Yankee with a decade-and-a-half of hybrid rule making case law.

V. Section-by-Section Analysis

section 2

Section 2 makes two amendments to section 551 of title 5, United 
States Code. Subsection (a) of this section adds a new paragraph to 
section 551, defining “emergency rule.” An emergency rule is a 
rule which jnay be made temporarily effective without prior com- 

' section

• £I
• £ 
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made legitimate_in Republican government. Due to this important 
role of section 553 procedures, the definition of an emergency rule

parable provision already exists in the Model State Administrative 
Procedure Act, which has been adopted by 28 states and the Dis-
trict of Columbia since its promulgation in 1961. Under section 3 of 
that Model Act, an agency may delay rule making procedures on 
an emergency rule if it “finds that an imminent peril to the public 
health, safety or welfare” requires rapid adoption.

Under the current provisions of the A.P.A., the exemption of 
rules for which “the agency for good cause finds . . . that notice 
and public procedure thereon are contrary to the public interest,” 5 
U.S.C. § 553(b)(3)(B), embraces the factors underlying this new pro­
vision for “emergency rules.” American Federation of Government 
Employees, AFL-CIO v. Block, No. 79-1724 (D.C. Cir. March 18,

107

public policy supporting public rule making procedures prior to the 
promulgation of a regulation.

This policy is fundamental because agencies exercise a law 
making power, through rule making, which has little difference in 
practical effect from that exercised by Congress. A public rule 
making proceeding is one of the essential ways in which such 
agency law making is made accountable to citizens generally, and

goes on to identify the only two consequences which the Committee 
believes justify a delay in normal rule making proceedings. First 
the agency may delay its compliance with section 553 procedures if 
the result of normal processing time through those procedures 
would seriously injure “an important public interest” of the magni­
tude of, for example, safe travel on commercial aircraft without air 

air commerce from the threat of a now more sophisticated type of 
hijacker—the armed and fleeing felon.” Id. at 81.) Second, the 
agency may place into effect an emergency rule when a delay in 
the effective date of the rule would seriously injure a person or 
class of persons without serving any important public interest. A 
rule excepting or waiving a particular class of producers from a 
standard rule because of weather conditions or because of a short­
term lack of supply in some material could be an example of such 
an emergency rule. The agency would be expected in this case, 
according to the provisions of new section 553(b)(3), to explain in 
the Federal Register that no important public interest counteracts 
the need of the person or class of persons for the rule.

The Committee expects that the emergency rule authority will 
be used in limited circumstances. The mere assertion by an agency 
that the consequences set out in this definition will occur, without 
reliable and credible grounds for the assertion, is not sufficient. For 
example, the mere suggestion by an interested person that there 
might be such an “important public interest” involved in a rule 
making does not trigger this emergency rule exemption. Cf. Nader 
v. FAA, 440 F. 2d 292 (D.C. Cir. 1971) (“Because emergency power 
must be reasonably exercised the suggestion of any safety hazard 
does not automatically require the [Federal Aviation] Administra­
tor to act.” Id at 294.)

Though the term “emergency rule” is new to the A.P.A., the 
concept behind the term is not new to administrative law. A com-



agencies
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drafted to allow an exemption for legitimate emergencies, but to
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However, the Committee concluded that the existing provision was 
unsatisfactory because its lack of specificity gives an agency only
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limited guidance concerning what is a legitimate emergency and 
consequently relies greatly on agency discretion to determine when 
normal rule making procedures should not be applied. Further­
more, current law allows an agency to completely dispense with 
those procedures when it concludes they are “contrary to the 
public interest.. In light of the strong public policy supporting 
Pubhc rulemaking, both of these characteristics of the existing 
A.P A were unacceptable. Accordingly, this provision of S. 1080 is 
drafted to allow an exemption for legitimate emergencies, but to 
narrow the statutory language by which the exemption is ex­
pressed to avoid its excessive application.

Subsection (b) of section 2 makes the second change to section 
dol of title 5, United States Code, modifying the existing definition 
of a rule. This change provides that a statement by the Tennes­
see Valley Authority relating to the property, contracts, or the 
general policies of that agency is not a “rule” and therefore does 
not need to be promulgated through the rule making procedures of 
section 5o3. However, another statute may require the application 
°t any of the procedures of the A.P.A. to these statements. In 
addition, another statute may establish its own procedure for the 
promulgation of such statements. This provision essentially carries 
forward the existing exemption for these matters for the TVA. The 
Committee had adopted this provision due to the unique status of 
the. TVA as a wholly government-owned corporation carrying out 
mainly business-like activities, rather than playing a regulatory 
role.

Some controversy has arisen over TVA’s contracting policies 
especially concerning TVA’s exclusion from the requirement of 
OMB Circular A-76 that decisions to use government work forces, 
rather than contracting out work to the private sector, be based on 
thorough cost comparisons. The Committee received testimony 
which strongly criticized the exclusion of the TVA from this re­
quirement. Hearing on S. 1080, supra (statement of F. Thomas 
Westcott, at 4). It was clear that the construction industries were of 
the opinion that the TVA has been the greatest offender against 
OMB’s requirement that agencies “contract out” in accordance 
with the spirit of federal policy—economy and efficiency in govern­
ment.

More importantly, the Committee on the Environment and 
Public Works held oversight hearings earlier this year on the TVA. 
Due to concern expressed in those hearings about the continuing 
rise in TVA’s electric power rates, and the impact of TVA’s use of 
its own labor force for construction projects on those rates, Senator 
Howard Baker and Congressman Robin Beard requested that the 
General Accounting Office conduct a detailed assessment of the 
economic viability of TVA doing its own construction.

Obviously, the economic impact of the actions of the federal 
bureaucracy is a central concern of S. 1080. However, in light of 
the pending report of the General Accounting Office and the exper­
tise of the Committee on the Environment and Public Works, we
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1981) (The “use of these exceptions by administrative ; 
should be limited to emergency situations. . . .” Id., slip op7 at 5.). I—I I - .*11 _ _     1 . _ 1 Til • . » • . ■ * . .
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beyond the members or employees of the agency. For example, the 
rules of an agency for processing job applications, handling employ-

Sr.-lHil ()-K|..- s

1

*

concluded that this exemption should be maintained for the time 
being in anticipation of proposals to be made by that Committee.

ee sick leaves, or the assignment of parking spaces are not the 
kinds of rules which would have an impact outside of the agency 
and are exempted under this new subsection.

This change brings this exemption from section 553 procedures 
closely in line with the similar provision in the Freedom of Infor­
mation Act exempting matters “relating solely to the internal per-

SECTION 3

Section 3 substantially rewrites section 553 of title 5, United 
States Code. New section 553 would have the following provisions: 

New Subsection 553(a)
This subsection sets out the basic requirement that the proce­

dures of section 553 apply to all rule makings except those specifi­
cally exempted by new subsection 553(b). To those not closely famil­
iar with its provisions, current section 553 does not clearly state its 
applicability, due in large part to the exemptions which are located 
in different parts of the section. The Committee felt that the appli­
cability and requirements of section 553 should be reorganized in 
this way so as to more clearly express the provisions of this statute. 

New Subsection 553(b)
This subsection provides exemptions from the rule making proce­

dures of section 553 and, for certain of these exemptions, the par­
ticular procedures which the agency must follow to take advantage 
of the exemption. These exemptions are not available if another 
statute requires notice and hearing for the rules exempted by this 
subsection.

New Subparagraph 553(b)(1)(A)
Subparagraph (b)(1)(A) maintains the current rule making ex­

emption for a rule to the extent it involves a matter pertaining to 
a military or foreign affairs function of the United States.

New Subparagraph 553(b)(1)(B)
This subparagraph tightens the existing rule making exemption 

for “a matter relating to agency management or personnel.” 5 
U.S.C. § 553(a)(2). Under this provision only a “rule relating exclu­
sively to internal personnel rules and personnel practices of an 
agency” are exempted from normal section 553 rulemaking proce­
dures.

This change limits the class of rules for which public rulemaking 
procedures are not provided to those rules for which such proce­
dures genuinely produce little or no benefits to the public. One 
central benefit of those procedures is allowing members of the 
public to participate in the formulation and promulgation of rules 
which are likely to have an impact on them. The types of internal 
personnel rules which the Committee intends to exempt with this 
provision are those which an agency routinely adopts for purposes 
of its own internal housekeeping and which do not have an effect

-■
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Treasury Employees Union v. United States Dep’t of the Treasury, 
487 F. Supp. 1321, 1323 (D.D.C. 1980) (holding an Internal Revenue

plicable to agency regulations, 
was first enacted in 1946, ther
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sonnel rules and practices of an agency.” 5 U.S.C. § 552(b)(2). Of 
course, the policies behind this section of the FOIA and this new 
subsection of the A.P.A. are not precisely the same. Mere disclo­
sure under the FOIA generally is not as burdensome as section 553 
rulemaking, and therefore the public interests justifying disclosure 
might not be sufficient to justify rulemaking. Yet the case law 
applying section 552(b)(2) provides a guide to the practical applica­
tion of this new subsection of section 553 and suggests examples of 
rules which would be exempted from normal rulemaking proce­
dures. Paraphrasing the Supreme Court’s interpretation of section 
552(b)(2) and applying it to new subparagraph (b)(1)(B): “[T]he gen­
eral thrust of the exemption is simply to relieve agencies of the 
burden” of public rulemaking proceedings for “matter in which the 
public could not reasonably be expected to have an interest.” De­
partment of the Air Force v. Rose, 425 U.S. 352, 369-70 (1976). E.g., 
Cox v. United States Dep't of Justice, 601 F.2d 1,5 (D.C. Cir. 1979) 
(holding that the- Manual for United States Marshals pertained 
“solely to housekeeping concerns of interest only to agency person­
nel” because it neither regulated activities of the public nor set 
standards for agency actions affecting the public); United States v. 
Hayes, 325 F.2d 307, 309 (4th Cir. 1963) (holding the certification of 
photostatic copies by the Comptroller General as not directly af­
fecting private or public interests outside the agency); National

Service “Multi-District Collective Bargaining Contract Administra­
tion Handbook” as establishing only the terms and conditions of 
employment for IRS employees, not providing "substantive or pro­
cedural guidance for IRS officials in their administration of tax 
policy”).

New Subparagraph 553(b)(1)(C)
Currently the A.P.A. contains an exception for “interpretative 

rules and general statements of policy,” allowing an agency to 
bypass the public notice and comment requirements otherwise ap­
plicable to agency regulations. 5 U.S.C. § 553(b)(A). Since the A.P.A. 
was first enacted in 1946, there has been continuous confusion and 
ambiguity concerning whether or not a regulation is merely clarify­
ing or interpreting an already existing right or obligation or is a 
statement of new requirements. The original version of the A.P.A. 
did not define the terms "interpretative rules” or “policy state­
ments,” and Congress did not define them later, in 1966, when it 
required their public availability or publication under the first part 
of the Freedom of Information Act. 5 U.S.C. § 552(a)(l-2). It was 
generally considered under the 1946 Act that an interpretive rule 
served the function of informing the public of the agency’s con­
struction of a particular statutory provision or definition, and that 
while these constructions of statutory terms were often persuasive, 
they would have no legally binding effect. For example, a “working 
definition” offered by the Attorney General’s Manual on the Ad­
ministrative Procedure Act (1947) defines interpretative rules as 
“rules or statements issued by an agency to advise the public of the 
agency’s construction of the statutes and rules which it adminis­
ters.” Id. at 39 n. 3. The Manual considers general statements of
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policy to be “statements issued by an agency to advise the public 
prospectively of the manner in which the agency proposes to exer­
cise a discretionary power.” Id. See also Attorney General’s Com­
mittee on Administrative Procedure, supra at 27.

Truly legislative or substantive regulations or important policy 
changes having the force and effect of law were not intended to be 
included within the exception. “The Administrative Procedure Act 
was adopted to provide, inter alia, that administrative policie-s 
affecting individual rights and obligations be promulgated pursu­
ant to certain stated procedures so as to avoid the inherently 
arbitrary nature of unpublished ad hoc determinations.” Morton v. 
Ruiz, 415 U.S. 199, 232 (1974); Chrysler Corp. v. Brown, 441 U.S. 
281, 302 (1979) (Interpretative rules are not binding nor have the 
force of law because they do not affect individual rights and obliga­
tions.). See 1 K. Davis, supra at 597 (“The main occasion for judi­
cial requirement of notice and comment procedure for rule making 
that is exempt from § 553 has to do with adoption of interpretative 
rules that have significant impact upon affected persons.”).

New subparagraphs 553(b)(1)(C) qualifies the existing exemption 
by making it unavailable where an "interpretive rule, general 
statement of policy, or rule of agency organization procedure, or 
practice” would have general applicability and would substantially 
and directly alter or create rights or obligations of persons outside 
the agency. The Committee felt this change was necessary not only 
to preclude agency abuse of the exemption, but also to reassert the 
correct understanding of this exemption which had been confused 
in several judicial interpretations, all problems ultimately due to 
deficiencies in the original concept and language of the exemption. 
See Scalia, supra at 383-84.

Abuse of the existing exemption can have serious consequences. 
For example, in the early 1970’s, the Atomic Energy Commission 
used self-styled “guidance documents” to promulgate de facto rules 
for specific technological or operating requirements for nuclear 
reactors without following public notice and comment procedures. 
In practice, this “guidance” was just as binding as a substantive 
rule. Hearing on S. 1080, supra (statement of George C. Freeman, 
Jr., at 26). Such de facto rule making not only blocks private 
citizens from effectively participating in this form of law making, 
but also prevents agencies from benefiting from the information 
persons outside the agency can contribute.

We intend, under this exemption, to allow an agency to make 
interpretations or policy statements applicable to a particular 
person for a particular regulated situation without following sec­
tion 553 rule making procedures. The agency is not able to use that 
process of individualized interpretations for matters of general ap­
plicability to a larger number of individuals or groups if such an 
“interpretation” will be applied so as to alter or create a right or 
obligation of persons outside the agency. The Committee intends 
that a person affected by an agency’s rule would be entitled to 
assert that the interpretation was a non-exempted “rule.” But that 
person would have to demonstrate that the rule had general appli­
cability and that persons outside the agency, after adoption of that 
interpretation or policy statement, had been given new rights or



an agency changes its past practice for the conditions of approval 
or licensing. Its change will have a significant impact on both past

proval for subsequent licensees, and this is of particular concern 
when the public is not in a position itself to evaluate the compara-

I

112

obligations or had rights or obligations which had been substantial­
ly altered.

There is a line to be drawn to differentiate the creation of new 
obligations, which is a substantive task, from the education of the 
public to the agency’s assessment of existing obligations, which 
may be done by interpretative rules. This exemption does not 
authorize the agency to fill in gaps in existing regulations; such 
measures must be adopted through the normal rulemaking proce­
dures. Interpretive rules "are merely an agency’s interpretation of 
a statute it is charged with implementing and create no law and 
have no effect beyond that of the statute.’’ Id. at 876, quoting 
Pesikoff v. Secretary of Labor, 501 F. 2d 757, 763 n. 12, cert, denied, 
419 U.S. 1038 (1974). The proper role of the interpretive rule is to 
provide uniform guidelines to agency staffs and to assist regulated 
parties to comply with the law, without undue delay.

Revenue Rulings issued by the Internal Revenue Service are 
common examples of what the Committee generally conceives of as 
genuine interpretive rules, exempted from normal rule making 
procedures under this new subparagraph. Where Revenue Ruling 
assists citizens in complying with the tax laws, but does not create 
new obligations or rights, or alter those that exist, it will be 
exempt from the notice-and-comment procedures as an interpretive 
rule. Cf. Stubbs, Overbeck & Assoc, v. United States, 445 F. 2d 1142, 
1146-47 (5th Cir. 1971).

On the other hand, an agency "interpretation” or "statement of 
policy” which has the effect of creating or altering obligations or 
rights is not an "interpretive rule” or "general statement of policy” 
within the meaning of this exemption. This exemption does not 
afford an agency a facile alternative to rulemaking where the 
consequence of the “interpretation” will be severe, identifiable with 
a regulated person, a group, or a product. While an agency may 
choose to utilize a generic format for rulemaking, the adoption by 
interpretive rule of factors which are of essential importance in its 
subsequent rulemakings is not a proper use of this exemption. Dow 
Chemical v. Consumer Product Safety Comm'n, 549 F. Supp. 378 
(W.D. La. 1979)., It is appropriate that such determinations of 
future effect, which are intended to fit into more specific subse­
quent rules, should be done by rulemaking rather than by interpre­
tive rule or general policy statement.

Likewise, rule making and an opportunity for consideration of 
the consequences of a significant policy change is appropriate when

tive merits of the previously licensed product with those approved 
under the new policy.

applicants and those future applicants who expect to meet the new, 
rather than the old, requirements. This is a concern addressed in 
several recent cases involving significant changes in an agency’s 
past approval standards. E.g., Burroughs Wellcome Co. v. 
Schweiker, Food Drug Cos. L. Rep. fl 38,109 (4th Cir. 1981). All 
manufacturers of that class of products who have received licenses 
are materially affected by the alteration of the conditions of ap-
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In the view of the Committee, varying case law interpretations of 
the current version of this exemption, evolving over the years, 
have resulted in several different understandings of the exemption, 
many of which are not faithful to the Congressional purpose under­
lying it. Obviously, merely because an agency characterizes a rule 
as interpretive or as a general policy statement does not mean that 
such a characterization is accurate and that the exemption applies. 
Rather, the ultimate impact of the rule must be the basic criterion 
for application of the exemption. It is unlikely, for example, that 
an agency statement, characterized as an “interpretive rule” or as 
a “general policy statement,” applied retroactively to modify exist­
ing understandings of the requirements of a statute or a regula­
tion, and consequently changing the action needed to comply with 
those requirements, would be exempt.

Some cases, while seeming to look at the impact of a rule to 
determine if it is interpretive, often styled an examination of its 
“legal effect,” have in fact relied on agency characterizations by 
looking to the “form” of the rule. E.g., Energy Reserves Group, Inc. 
v. Department of Energy, 589, F.2d 1082, 1092 (T.E.C.A. 1978); 
Gi&son Wine Co. v. Snyder, 194 F. 2d 329, 331 (D.C. Cir. 1952). 
Under the somewhat circular reasoning of these cases, if the form 
of a rule is interpretive, it does not, by definition, affect a person’s 
rights or obligations. Yet the practical impact of a rule is not 
governed by the label attached to it nor by the manner in which 
the agency treats it. An interpretation of already binding regula­
tions may, for example, impose a new obligation or significantly 
alter an existing obligation. E.g., National Restaurant Ass’n v. 
Simon, 411 F. Supp. 993, 999 (D.D.C. 1976). Such "interpretations” 
have the kind of impact which the Committee believes warrant 
promulgation through section 553 procedures and are not, there­
fore, exempt from rule making under new subparagraph (b)(1)(C). 
Similarly, a rule is not interpretive merely because it is generally 
consistent with the statute it purports to explain, as some courts 
have contended. E.g., Chemical Specialties Mfr’s Ass’n v. ERA, 484 
F. Supp. 513 (D.D.C. 1980). The lack of actual impact on the rights 
and obligations of affected persons is the basic test for the applica­
tion of this exemption.

Actual impact obviously varies from case to case. Generally, 
there are few rules which automatically can be deemed exempt 
from section 553 rule making under this provision merely because 
they belong to a class of rules which normally are exempt. It is 
conceivable that a rule, of a type usually considered interpretive, 
may in certain circumstances have the kind of substantial impact 
on rights or obligations which remove it from the ambit of this 
modified exemption for interpretive rules.

The Committee intends that the impact of a proposed interpre­
tive rule, policy statement, or rule of agency organization, proce­
dure, or practice upon persons outside the agency should be consid­
ered carefully in the terms of the better case law under the current 
exemption. E.g., Lewis-Mota v. Secretary of Labor. 469 F. 2d 478, 
482 (2d Cir. 1972) (holding that because a Secretary of Labor direc­
tive abrogating precertification of occupations for visa issuance 
“changed existing rights and obligations6 section 553 rule making 
was required); Texaco, Inc. v. FPC, 412 F. 2d 740, 744 (3d Cir. 1969)
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These types of rules may . . . bear heavily upon nongov- 
nmental interests. . . . The present law should therefore

a

1

5

1

I

114

(holding that a “general statement of policy” does “not impose any 
rights and obligations” on those regulated); Pharmaceutical Mfrs

ernmental interests. . . . The present law should therefore 
be amended to discontinue the exemptions to strengthen 
procedures that will make for fair, informed exercise of 
rulemaking in these as in other areas. Id.

ACUS believes that the “good cause” exemption of the A.P.A. is 
sufficient to allow the promulgation of these kinds of rules where 
uniquely justified. Id.; Bonfield, “Report of the Committee on Rule­
making in Support of Recommendation No. 16,” published in 23 
Ad. L. Rev. 101 (1971). This legislation is not intended to interfere 
with the efficient administration of Federal grant programs or to 
subject routine program documents or statements that are not 
“rules” under the long-established definition to the rulemaking 
process. For example, technical advisories, guidelines, and similar 
nonregulatory statements issued by the Federal Highway Adminis­
tration directly to the affected State highway agencies are com­
monly not considered “rules,” and are therefore not issued via 
notice-and-comment rulemaking.

rights and obligations on those regulated); Pharmaceutical Mfrs 
Ass’n v. Finch, 307 F. Supp. 858, 864 (D. Del. 1970) (holding that 
FDA rules prescribing the kinds of clinical investigation needed to 
establish drug effectiveness had “an immediate and substantial 
impact” on the drug industry were invalid for failure to use section 
553 rule making procedures); National Motor Freight Traffic Ass’n 
v. United States, 268 F. Supp. 90, 95-96 (D.D.C. 1967) (holding that 
agency actions exempt from rule making procedures are those 
which are “insignificant in nature and impact”).

By narrowing this exemption only to agency statements which do 
not substantially alter or create rights vr obligations, the Commit­
tee does not suggest that a rule exempt under this provision has no 
impact. Every interpretive rule, policy statement, or rule of proce­
dure by its nature will have some pragmatic consequences. Indeed, 
if such statements had no impact they would have no value. By 
narrowing this, exemption, the Committee does not intend to re­
quire rule making procedures for every interpretive rule or policy 
statement that affects a person’s expectations. However, in the 
view of the Committee, rules which create or alter rights or obliga­
tions pass beyond the useful impact of genuine interpretive rules or 
policy statements into the realm of law making, requiring the use 
of the notice-and-comment procedures of section 553.

New Subparagraph 553(b)(1)(D)
This subparagraph narrows the existing A.P.A. provision exempt­

ing matters relating to “public property, loans, grants, benefits, or 
contracts” from section 553 rule making. 5 U.S.C. § 553(a)(2). An 
exemption from notice-and-comment rule making procedures will 
now apply only to those rules that are issued in compliance with 
criteria and procedures established by the Administrator for Feder­
al Procurement Policy or by the Administrator of General Services.

The Administrative Conference of the United States has recom­
mended completely deleting this exemption. “Elimination of Cer­
tain Exemptions from the A.P.A. Rulemaking Requirements,” Rec. 
No. 69-8, 1 C.F.R. § 305.69-8 (1980). In the opinion of ACUS:
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cies charged with the responsibility for these policies, rather than 
the implementing agencies, should promulgate such policies

$

rule making set out in new subparagraph 553(b)(1)(E)- Under this 
provision, the exemption for rules with an insignificant impact is

The Committee agreed that an exemption for loans, grants, and 
benefits was no longer needed, but was persuaded to maintain a 
limited rule making exemption for public property or contracts. 
The Committee intends this modified property and contracts ex­
emption to achieve three basic goals, advocated by the American 
Bar Association and others. First, the development and promulga­
tion of general policies regarding public property and contracts 
should be governed by rulemaking procedures. Second, the agen-

applicable only if the agency publishes the rule in the Federal 
Register with a statement explaining the finding of the agency that 
the rule will have an insignificant impact.

through rulemaking. Finally, these rulemaking procedures should 
be governed by section 553. American Bar Assoc. Section of Admin. 
Law and Section of Corporation, Banking, and Business Law, supra 
at 2-3. Thus, under this new subparagraph, the “criteria and proce­
dures” of the Administrator for Federal Procurement Policy or by 
the Administrator of General Services must be promulgated pursu­
ant to section 553 procedures.

New Subparagraph 553(b)(1)(E)
Subparagraph 553(b)(1)(E) continues in limited form the current 

A.P.A. exemption for those rules for which the agency has found, 
for good cause, that notice-and-comment rule making is unneces­
sary. It allows an agency to delay compliance with section 553 rule 
making procedures, to comply only partially, or to not comply at 
all for a rule which will have on y an “insignificant impact.”

For example, a rule has insignificant impact when it details the 
performance of ministerial functions within the agency which have 
slight external effects, such as the appropriate processing of filings 
and forms within the agency’s offices, United States v. Hayes, 325 
F. 2d 307 (4th Cir. 1963), or when it is merely a published notice of 
changes of address within the agency structure in accordance with 
section 552(a)(1)(A) of title 5. An agency which consolidates two 
offices within its headquarters may rearrange its structure and 
may be required to publish such changes for the guidance of the 
public. But notice and comment are not necessary for the imple­
mentation of such actions. Also, events of an ephemeral nature 
which pass quickly but which are required to be done by rule, such 
as a temporary air space limitation for commercial aircraft over a 
missile range, are the kinds of events of insignificant public impact 
for which delay is appropriate. The person asserting that there is a 
need for prompt notice and an opportunity for comment is able to 
ask for such action by petition or by seeking injunctive relief.

New Subparagraph 553(b)(1)(F)
This subparagraph establishes an exemption from section 553 

rule making procedures for an “emergency rule.”

New Paragraph 553(b)(2)
This paragraph qualifies the exemption from notice-and-comment
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ca^se.” Id. at 803.). Under this new paragraph, an agency must
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This provision codifies the notion that a mere agency recital that 
a -Vi - r have insiSnif"lcant impact does not mean that the rule 
will in fact have only an insignificant impact. This is an approach 

courts in aPPiying the existing exemptions. E.g., 
Mobil Oil Corp. v. Dep t of Energy, 610 F. 2d 796 (T.E.C.A. 1979) (“It 
is axiomatic that a mere recital of good cause does not create good 
cause Id. at 803.). Under this new paragraph, an agency must 
publicly justify its use of the rule making exemption for rules with 
an insignificant impact.

This^paragraph^ and other provisions of this bill contain the 
terms statement” and “findings.” Under current law, courts have 
treated the rule making process as generally exempt from a re­
quirement for findings of fact, such as a court would produce 
because of the “legislative type” activity which an agency under­
takes in its rule making. The use of the term “finding” is an 
improvement on that current Jaw and requires the agency to make 
more, definite factual determinations. Court decisions interpreting 
“findings” and "statements” have been relatively few, except for 
those construing the role of the environmental impact "statement” 
in administrative decisions under the National Environmental 
Policy Act. E.g., Aberdeen & Rockfish R.R. v. SCRAP, 422 U.S. 289 
(197 5).

The Committee intends the “statement” that must be published 
under paragraph 553(b)(2), for example, to be a brief but articulated 
rationale which explains how the rule will produce only an insig­
nificant impact and which supports the decision of the agency to 
delay rule making procedures or to dispense with them altogether. 
Consequently, this rationale will include both an explanation of 
facts and of reasons which justify using this exemption to override 
the normal process of rulemaking. The purpose of the exemption 
is to meet a narrow, well-defined need. The publication of this 
statement.is an enforcement device which seeks to ensure that the 
agency will not avoid public notice-and-comment simply as a 
matter of its own convenience. Though the extent and detail of 
these statements will vary with the circumstances, courts should 
not accept at face value any sparse recitations of agency conven­
ience, when a party seeking an opportunity for comment has made 
a rational challenge to the agency’s stated intention to avoid com­
ment.

The use of the terms "statement” and "finding” in other parts of 
this legislation has a similar purpose. It requires an agency to fully 
set out on the record its rationale for the exercise of its judgment 
in applying those provisions of this statute. Furthermore, it pro­
vides some check to ensure that agency exercise of judgment is 
reasonable.

New Paragraph 553(b)(3)
Like the immediately preceding paragraph, this paragraph re­

quires an explanation of the applicability of the exemption from 
notice-and-comment rule making set out in subparagraph 
553(b)(1)(F). Accordingly, the "emergency rule” exemption is appli­
cable only when the agency publishes a statement with the rule

£

  

"emergency rule
. „ publishes a stat   . 

describing the emergency, and explaining why the agency chose 
the rule as a response to the emergency and why the agency could
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sonable period necessary to 
construed narrowly. An agency can customarily proceed through 
rulemaking within 120 days from the date of its proposal, and

ing, so that if that 1 
to that effect will be forthcoming, 
preclude an agency from using various informal and flexible tech­
niques, such as the so-called advance notice of proposed rule

not comply with the normal rule making procedures. The agency 
must comply with those procedures “to the maximum extent feasi­
ble” before it promulgates the emergency rule and must fullj7 
comply "as soon as practicable thereafter.” The emergency rule 
may be only temporarily effective, not longer than “a reasonable 
period necessary” to complete compliance with section 553 proce­
dures.

The Committee intends that an agency shall follow the rule 
making procedures normally required before a rule is made effec­
tive even in the context of emergencies, “to the maximum extent 
feasible.” “Feasible” here means “possible." Compliance with those 
procedures “as soon as practicable thereafter” has a similar mean­
ing: as soon as the agency can fully comply, it must.

The Committee intends the phrase "not . . . longer than a rea- 
complete agency compliance” to be

i-;!

t

more rapidly in some cases. The agency may not continue to defer 
the proper procedures while continuing to enforce the rule, United 
States v. VaiZ, 252 F. Supp. 823, 825 (S.D. Ohio 1966), but there are 
emergency situations, such as that of airline piracy, in which rule 
making may be delayed for several months after the implementa­
tion of the needed public safety regulations. E.g., United States v. 
Davis, 432 F. 2d 893, 902-3 (9th Cir.

New Paragraph 553(c)(1)
This paragraph considerably expands the amount of information 

which must be included in a notice of proposed rule making. In 
general, these expanded notice provisions will require an agency to 
give the public a clearer idea of the problem an agency believes a 
proposed rule addresses, of the contemplated provisions of the pro­
posed rule, of how the rule will remedy the identified problem, and 
of the agency thinking behind the rule. These provisions will “re­
quire more careful and thoughtful internal planning, evaluation 

_and management of agency action and provide more informed 
public participation in the rulemaking process.” Hearing on S. 1080, 
supra (statement of Nicholas Calio, at 6).

The fact that these provisions will require an agency to begin the 
public rule making process with a much clearer sense of what a 
particular rule is designed to achieve obviously means that the 
notice of proposed rulemaking . will be a less tentative document 
than at present. A related purpose of these notice-and-comment 
procedures is for the agency to learn from the public more about the 
potential effect of a particular proposal. Accordingly, though 
the Committee has expanded the notice requirements of the A.P.A. 
so that the public will be fully apprised of an agency proposal, the 
Committee does expect that these modifications will preclude an 
agency from changing its thinking with respect to a particular rule
making after receiving public comment. The expanded notice provi­
sions are intended to give the jiublic a clear idea of agency think­
ing, so that if that thinking should be changed, helpful comments 
to that effect will be forthcoming. Indeed, these provisions do not
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making, to solicit information from the public or to otherwise test 
ideas before issuing a notice of proposed rule making. In some 
instances, these expanded notice requirements may be a practical 
incentive for an agency to employ such informal techniques to 
more satisfactorily prepare the notice of proposed rule making. The 
Committee concluded that any attempt to provide for such infor­
mal mechanisms in this legislation might detract from the flexibil­
ity and informality which recommends them. However, the Com­
mittee strongly encourages agencies to use such techniques when­
ever appropriate.

The Committee expects that these expanded notice provisions 
will improve the rule eventually proposed by an agency; and, by 
setting out more definitely the rationale for the rule, make public 
comment more specific and useful:

The required statements on statutory authority, congres­
sional intent, regulatory objectives, and sources of informa­
tion will focus the agency’s inquiry on the actual need, 
purpose and likely success of its proposal. Simultaneously, 
those statements will allow affected parties and the public 
to grasp the bases and intent of the agency’s action and 
better formulate their support or challenge to it. Id. (state­
ment of Nicholas Calio, at 6-7).

The beginning of new paragraph (c)(1) essentially maintains the 
present requirement governing how notice of a proposed rule 
making shall be given; that is, it shall be published in the Federal 
Register unless each person subject to the proposed rule is person­
ally served with the notice or had actual notice of the proposed 
rule making. This provision does not preclude an agency from 
taking additional steps to ensure that those affected by a proposed 
rule ar? aware of the rule making, and the Committee encourages 
agencies to take such steps. The individual subparagraphs of para­
graph (c)(1) specify what information must be included in the 
notice.

New Subparagraph 553(c)(1)(A)
This subparagraph requires an agency to state in the notice 

when comments from the public will be received and the “time, 
place, and nature” of any hearings which the agency is planning to 
hold. Under this provision, an agency must give the public all the 
basic information of a more mechanical nature that they need to 
know to adequately participate in the rule making.

New Subparagraph 553(c)(1)(B)
Under subparagraph (B), an agency must explain its statutory 

authority to propose the rule which is the subject of the rule 
making. The Committee expects that this explanation will be spe­
cific, setting out the explicit Congressional delegation of rule 
making authority involved. As statutory language may be quite 
general or ambiguous, this subparagraph also requires an agency 
to succinctly explain how the rule making is consistent with the 
intent of Congress in delegating this authority to the agency.



119

New Subparagraph 553 (c)(1)(C)
Under current law, the notice of proposed rule making must 

contain “either the terms or substance of the proposed rule or a

does not expect an agency unfailingly to generate by itself the 
“right” approach to a particular problem. The agency should learn,

agency plans to rely on such information. Material “that pertains 
directly to the rule making and that the agency has considered in
connection with the rule making” must be described so as to dis­
close any information which may contradict the assumptions or

and the rule making benefit, from the ideas, expertise, and infor­
mation contributed by interested members of the public. Conse­
quently, the Committee does not intend this requirement to degen­
erate into a mere recitation that the “agency seeks proposals.” 
Rather, an agency complying with this provision in good faith 
should tailor its invitation for alternatives to the particular rule 
making so as to stimulate helpful public comment.

New Subparagraph 553(c)(1)(E)
In adopting subparagraph (E), the Committee intends to require 

an agency to provide a comprehensive description of the underlying 
data and scientific and other information which supports the pro­
posal of the agency as well as other relevant information consid­
ered, including data which does not support the agency proposal. 
This description should indicate both the source of the supporting 
information and, where appropriate, the purposes for which the

description of the subjects and issues involved.” 5 U.S.C. § 553(b)(3). 
The Committee felt that this formulation allowed an agency to 
make too generalized a statement of a proposed rule, limiting the 
ability of interested persons to effectively comment on a ru e an 
agency was likely to implement. Consequently, this subparagraph 
tightens this language, requiring that the notice include the “pro­
posed provisions of the rule." The requirement of “a succinct state­
ment of the need for, and the objectives of, the rule” is intended to 
give the public a clear understanding of the perceived problem 
addressed by a proposed rule and how the agency expects the rule 
will resolve it. Obviously included in this basic rationale for the 
rule will be some explanation of the deficiencies in the existing 
regulatory scheme which necessitate the promulgation of the rule. 
In addition, this requirement will focus the attention of the agency 
on assessing whether a proposed rule reasonably can be expected to 
provide a reasonable improvement in the status quo. Thus, the 
agency should be able to identify such a reasonable improvement 
in the notice. The notice of proposed rule making should identify 
and discuss the factual information and policy determinations, in­
cluding the justifications for any assumptions that underlie the 
agency’s determination of need. In this ways, this provision is 
essentially a confirmation of the ethic which supports our regula­
tory structure generally, an ethic reiterated by other statutes and 
judicial interpretations of them.

New Subparagraph 553(c)(1)(D)
This subparagraph requires the agency in the notice to solicit 

suggestions from the public for more effective or less burdensome 
ways to achieve the objective of the rule making. The Committee
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tamed directly to the rule making, such as what steps the agency

which will ensure that the opportunity for public participation in 
the rule making will allow the public to present informed and

Subparagraph (G) provides that the explanation of the agency of 
hether the proposed rule is a “major rule,” required under new
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meaningful comments.

New Subparagraph 553(c)(1)(F)
This provision requires an agency to identify where the rule­

making file may be inspected or where copies of the file may be 
obtained.

New Subparagraph 553(c)(1)(G)
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conclusions of the agency which underlie the proposed rule. Sub­
paragraph 553(c)(1)(E) would require an agency to identify the data 
upon which it relied or planned to rely in proposing a rule concern­
ing the health effects of a particular substance, and to indicate the 

- purpose or purposes for which the agency would rely upon the 
data. The agency would also describe other information that per­

had undertaken to verify the quality and reliabhity^of the Informa­
tion and evaluations upon which the agency plans to rely.

The intent of this provision is to make all relevant scientific 
evaluations, data, and other information considered by an agency 
in connection with a rule making available to the public in a 
manner which will aid public understanding both of the basis for 
the regulation and of the evidence challenging that basis; and 

1

whether the proposed rule  , . 
subsection 622(a) of title 5, United States Codes,~must~ be~published 
in the notice of proposed rulemaking.

New Subparagraph 553(c)(1)(H)
This subparagraph requires that a summary of any preliminary 

regulatory analysis, required to be issued for a proposed “major 
rule” under new subchapter II of chapter 6 of title 5, United States 
Code, be published in the notice of proposed rulemaking. The Com­
mittee did not require the whole preliminary regulatory analysis to 
be published in the notice because of the expense involved in 
printing a lengthy analysis and because the whole analysis will be 
in the rule making file, available for public inspection and copying. 
The complete preliminary regulatory analysis must be placed in 
the rulemaking file pursuant to subparagraph 553(f)(1)(F). The 
Committee intends that the summary published in the notice will 
be a concise presentation of the substance of the preliminary regu­
latory analysis, yet comprehensive enough to basically advise the 
public of its contents.

New Paragraph 553(c)(2)
The Committee has determined that a successful public comment 

process requires fair and complete notice to the public of the sub­
ject of the rulemaking and of the agency’s approach to that subject. 
When the agency’s approach changes greatly in the course of the 
rule making, the public may no longer be in a position to offer 
valuable comment. Accordingly, paragraph (c)(2) is intended to re­
quire agencies to keep interested members of the public fairly and 
contemporaneously apprised of the material issues being consid-
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ered by the agency and of the potential substance of rules under 
consideration. Sometimes an initial notice of proposed rulemaking 
will identify all of the significant issues, identify all persons who 
may be covered by the rule, and indicate the potential substance of 
a final rule, including alternatives that are under consideration 
even though not reflected in the proposed language of the rule. 
This paragraph is intended to encourage agencies to do so by not 
requiring further notices where alternatives being considered were 
fully described in the initial notice of proposed rule making. In 
Sierra Club v. Costle, No. 79-1565, slip op. at 99-100 (D.C. Cir. April 
29, 1981), for example, the court found that EPA had announced in 
the preamble to the proposed rule that it was still considering a 
range of alternatives on various issues and expressly requested 
public comment on the alternatives.

In other cases, additional issues and alternative proposals will be 
identified in comments on the proposed rule. Where these com­
ments have been made available in a public file and an opportuni­
ty for response thereto allowed, the Committee does not intend 
that this paragraph should require the agency to publish a sepa­
rate notice of the issues raised. If the agency decides to make 
substantial changes in the proposed rule, however, such as by 
adopting a significantly different approach recommended in com­
ments or subsequently developed by the agency, or by changing the 
scope of the rule to cover a significantly broader or different cate­
gory of persons, a notice describing these changes and providing 
the necessary supporting information and analyses would be re­
quired. E.g., American Iron and Steel Institute v. EPA, 568, F.2d 
284, 292 (3rd Cir. 1977) (holding that the agency “failed to give 
adequate notice that [its rule] would govern the specialty steel 
industry). The notice required by this subsection need not be in the 
form of a reproposal, but should be designed to provide sufficient 
opportunity for comment by affected persons.

The objective of this paragraph is to preclude agencies from 
making drastic departures from proposals or from the foundation 
for rule making developed by the agency which could not have 
been reasonably anticipated by interested persons. E.g., United 
Steelworkers of America v. Marshall, 647 F.2d 1189 (D.C. Cir. 1980). 
Such revisions would require prior notice under this section and 
reasonable opportunity to comment. Where a change goes to the 
heart of a rule and represents a substantial departure from the 
proposal commented on by the public commenters should be in­
formed of that change and allowed to comment on it.

Several court decisions thoughtfully consider the instances in 
which changes in proposed rules warrant new opportunities for 
public comment, and therefore will provide guidance in applying 
this provision. For example, this paragraph should not "automati- 
callj' generate a new opportunity for comment merely because the 
rule promulgated by the agency differs from the rule it proposed, 
partly at least in response to submissions.” International Harvester 
Co. v. Ruckelshaus, 478 F.2d 615, 632 (D.C. Cir. 1973). An agency 
“need not subject every incremental change in its conclusions after 
each round of notice and comment to further public scrutiny before 
final action.” Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1031 (D.C. 
Cir. 1978). “Rather, incremental changes are permissible so long as
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the final rule is a ‘logical outgrowth’ of the proposals highlighted 
and discussed during the notice-and-comment period.” Sierra Club v 
Costle, supra, slip op. at 97.

‘‘Even substantial changes in the original [rule] may be made so 
long as they are ‘in character with the original scheme’ and ‘a 
logical outgrowth’ of the notice and comment already given South 
Terminal Corp. v. EPA, 504 F.2d 646, 658, 659 (1st Cir. 1974). The 
essential inquiry is whether the commenters have had a fair oppor­
tunity to present their views on the contents of the final [rule] ” 
BASF Wyandotte Corp. v. Costle, 598 F.2d 637, 642 (1st Cir. 1979) 
cert, denied, 444 U.S. 1096 (1980). This opportunity for comment is 
also important because it ‘‘enables the agency promulgating the 
rule to educate itself before establishing rules and procedures 
which have a substantial impact on those regulated.” Texaco, Inc. 
y. FPC, 412 F.2d (40, 744 (3d Cir. 1969). The question of what is “a 
logical outgrowth always will require careful consideration on a 
case-by-case basis. BASF Wyandotte Corp. v. Costle, supra at 642. 
New Subsection 553(d)

Subsection 553(d) revises the procedures to be utilized in infor­
mal rule making, both for major and for non-major rules. These 
new provisions, together with certain others found in S. 1080, 
embody what has collectively come to be called ‘‘hybrid” rule 
making. Hybrid procedures are aspects of more formal, adversarial 
rule making which are engrafted onto the informal rule making 
procedures found in section 553 of the A.P.A. Current law, as set 
forth in section 553, simply provides that, following publication of a 
notice of proposed rule making, the agency shall provide interested 
persons with the opportunity to submit written comments, with or 
without the opportunity for oral presentation. 5 U.S.C. § 553(c). The 
need for modernization of section 553, together with the case law 
and other statutory provisions regarding hybrid procedures, is dis­
cussed in greater detail earlier in this Report.

New Paragraph 553(d)(1)
Paragraph (1) of subsection (d) restates and elaborates on the 

current section 553(c). The significant new requirement is that 
agencies provide interested persons a period of not less than 60 
days for the submission of written data, views, arguments and 
statements. Existing law provides no minimum comment period. 
The new 60-day requirement is in accord, however, with the prac­
tice of many agencies. It was also the minimum comment period 
specified for significant rules in Executive Order 12044, issues by 
President Carter. Exec. Order 12044, 43 Fed. Reg. 12661 (1978). 
Given the complexity of many of the issues involved in agency rule 
makings, the Committee believes that the 60-day period is neces­
sary and will not result in delays in agency rulemaking. It should 
be emphasized, however, that the provisions of the bill regarding 
emergency rules will give agencies the necessary flexibility to place 
a rule into effect before allowing a normal comment period where 
a delay would seriously injure the public interest.

The second sentence of paragraph 1 points out that an agency 
may use other procedures “as it determines are appropriate” to
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gather information and to ensure public participation in the rule 
making process. While the authority of an agency to utilize proce­
dures in addition to those required for informal rulemaking under 
section 553 has always been clear, this statutory language reiter­
ates that Congress does not intend to limit the authority of agen­
cies to use means other than those set forth in the statute to 
gather information and that Congress is, in fact, encouraging agen­
cies to do so where such other procedures are appropriate to “iden­
tify, and ensure full public comment on, the significant issues of 
law, fact, and policy of a particular rule making. Such procedures 
might include publishing an advance notice of proposed rule 
making, convening advisory committees pursuant to the Federal 
Advisory Committee Act, discussing proposals informal y with in­
terested persons, obtaining independent expert reviews of scientific 
data and studies, holding public workshops at which scientific or 
technical papers may be reviewed, presenting staff assessments for 
written comment and rebuttal, and providing the public opportuni­
ties to file replies to arguments and information. The Committee 
intends for agencies to consider using these and other informal 
procedures to increase public participation in rule makings.

Neiv Paragraph 553(d)(2)
Paragraph (2) of this subsection directs the agency, when en­

gaged in a rulemaking for a major rule, to provide.an opportunity 
for oral presentation of data, views, and information at informal 
public hearings. For non-major rules, oral hearings are to be held 
when the agency determines that such presentations “are appropri­
ate for the resolution of significant controversies in a rule 
making.” Thus, such hearings are mandatory for major rules, but 
arc not required in non-major rule makings.

This reflects the Committee’s view that the policy, legal, and 
factual issues involved in major rulemakings are sufficiently im­
portant and complex that interested parties should be given the 
opportunity to offer their comment orally. Furthermore, the Com­
mittee intends that state and local governments—levels of govern­
ment often severely affected by federal regulatory requirements— 
have, through this provision the opportunity to participate fully in 
the rulemaking and therefore have a hand in shaping the rule. 
Also, there may be other rule makings, while not involving a major 
rule, in which oral hearings may be particularly appropriate to 
resolve significant controversies. This paragraph makes clear the 
Committee’s intent that oral hearings be held in non-major rule 
makings when appropriate but gives the agency needed flexibility 
by allowing it to make that determination of appropriateness. As 
discussed earlier in this Report, both the Courts and Congress have 
recognized the need for oral hearings in certain circumstances. 

Paragraph (2) of subsection (d) also provides that when such 
informal hearings are held, either because the rule making in­
volves a major rule or because the agency has determined that oral 
presentations are appropriate for the resolution of significant con­
troversies, such hearings may include oral rebuttal or argument 
and shall include direct and cross-examination “when other proce­
dures are determined to be inadequate for the resolution of materi­
al issues of fact.” This is a carefully limited provision, requiring
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certain additional procedures that the Committee believes are nec­
essary to assure fairness and sound decision-making on complex 
factual issues. This provision is not intended to convert informal 
rule making into a time-consuming and costly adjudicatory process. 

The Committee believes that the concerns expressed by those 
who fear that even a limited right of cross-examination will result 
in undue delay in rule making proceedings on major rules have 
been addressed by the significant limitations contained in para­
graph (2). The Committee is confident that these limitations will 
assure that the opportunity for cross-examination will not be 
abused and will not result in undue delay. First, this provision does 
not apply to all issues involved in the rulemaking proceeding but 
only to those factual issues which are material to the rule making 
proceedings.

Second, even where a material issue of fact is involved, the 
agency should not permit direct and cross-examination of its wit­
nesses or those of other parties if it determines that the other 
procedures—such as the exchange of written submissions—are ade­
quate to resolve the disputed issues of fact. In most instances, other 
procedures, or combination of procedures, such as written rebuttal 
statements, advance questions for response at the hearings, pre­
hearing discussion of the agenda of issues, opening and closing 
arguments,presentation of exhibits, agency publication of ad­
vanced notice of proposed rule making, creation of advisory coun­
cils, conferences or panel discussions, will be adequate to resolve 
disputed issues of fact.

When a material issue of fact cannot adequately be resolved on 
the record by these customary methods, the agency should allow 
direct examination and cross-examination in a manner which will 
serve to resolve such issues. Thus, this provision contemplates the 
examination and cross-examination of the persons who prepared 
data on which the agency is relying in the rulemaking, and of any 
other persons who present at the hearing significant information 
with respect to the material factual issues of the rulemaking. 
Cross-examination may well be appropriate, for example, to help 
resolve disputed technical or scientific issues that are of central 
relevance to the proceeding. This paragraph is not intended to 
transform the rulemaking into a trial, or to convert the role of the 
agency into that of a stakeholder between opposing non-agency 
parties.

Current Jaw does not permit the courts to mandate the use of 
cross-examination in informal rulemaking. Vermont Yankee Nucle­
ar Power Corp. v. Natural Resources Defense Council, 435 U.S. 519 
(1978). As we pointed out above, several courts had identified a 
need for such procedures as a matter of fairness before the Su­
preme Court ruling in Vermont Yankee. See Walter Holm & Co. v. 
Hardin, 449 F.2d 109 (D.C. Cir. 1979); International Harvester Co., 
478 F.2d 615 (D.C. Cir. 1973). The Committee has included cross- 
examination within the agency options specifically to respond to 
the perceived weaknesses in current law. Though it does not intend 
the use of cross-examination to become the norm, it expects that 
cross-examination will be used in appropriate cases to resolve sig­
nificant controversies and that courts will consider the results of
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cross-examination as a part of the agency’s record when reviewing 
a rule.

Finally, the last sentence of paragraph (2) makes clear that 
agencies may establish reasonable procedures “to regulate the 
course of informal, public hearings to ensure an orderly and expedi­
tious proceeding.” This provision confirms the authority of an 
agency to place reasonable limits on the opportunity for oral pre­
sentations and direct and cross-examination. The types of limita­
tions that are necessary or appropriate may vary from agency to 
agency and from proceeding to proceeding, depending on the com­
plexity of the issues and the number of parties involved. Agencies 
should utilize this discretion to control their own proceedings to 
produce the best possible record within a reasonable time.

If resources of personnel and time do not permit extensive oral 
argument, for example, the agency’s procedures could regulate 
such argument by imposing reasonable limitations on the amount 
of time allotted to any party for the examination or cross-examina­
tion of a particular witness. In proceedings involving multiple par­
ties, it would be entirely appropriate to limit the total amount of 
time for examination and to require that parties with the same or 
substantially the same interests choose a single representative to 
cross-examine on their behalf.

New Paragraph 553(d)(3)
Paragraph (3) sets out strict criteria for courts to observe in 

reviewing any agency refusal to utilize a certain procedure. Rules 
may not be set aside due to an agency’s failure to utilize a specific 
procedure unless the requesting party made a timely objection to 
the agency and the agency’s refusal precluded "a fair consideration 
and informed resolution of a central issue of the rule making taken 
as a whole.” The burden rests with the party challenging the rule 
to make a timely objection (or to present extraordinary circum­
stances that excuse the failure to make such an objection) and to 
demonstrate that the particular procedural deprivation precluded a 
fair and informed resolution of a central issue of the whole rule­
making.

The requirement that a dissatisfied participant make a timely 
objection to the failure to utilize a particular procedure or show 
why such an objection could not be made, is a very important one. 
The Committee believes that the agency should have the opportuni­
ty, in the first instance, to address objections to its choice of proce­
dures. The Committee wishes to emphasize that a party who has 
failed to make a timely objection must show compelling circum­
stances which excuse the omission.

Besides demonstrating the timeliness of the objection, the chal­
lenging party has a burden of persuading a court that the denial of 
a requested procedure prevented a fair consideration and informed 
resolution of a central issue. The focus is on the record of the total 
proceeding. If the issue was central to the agency determination, 
such as the technological limits of a pollution control process or the 
appropriateness of a label of a certain type for consumer aware­
ness, then the issue should be fully and fairly explored. The burden 
might be met, for example, where the assumptions or bases under­
lying the agency’s conclusions regarding the feasibility of some
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process, which was at the heart of the rulemaking was challenged 
but where the agency declined to permit cross-examination of the 
technical consultant on whom it was relying, and thereby pre- 
offeasibility Consideration and informed resolution of the question

The court should not lightly reverse the agency for procedural 
reasons unless the flaw in the agency process has seriously affected 
the quality of the rulemaking on that central issue. With regard to 
cross-examination, there will be circumstances in which a supposi­
tion underlying an agency witness’s presentation will be so impor­
tant to the whole rulemaking that a failure to bring out and 
explore that supposition will be reversible error. There will be 
other situations in which the requested cross-examination would 
produce, at best, results cumulative of other information already in 
the record.

The most extensive study of administrative agency cross-exami­
nation, done by the Administrative Conference, suggests that 
demal of cross-examination could be appropriate where an issue is 
not capable of being resolved as a matter of fact, and where the 
evaluation of the proposed rule or its formulation by the agency do 
not depend on resolution of that issue. 1 CFR § 305.79-1(14) (dis­
cussing procedures under section 18 of the Magnuson-Moss War- 
ranties-Federal Trade Commission Improvement Act of 1975, 15 
U.S.C. § 57a(c)(l)(B) (1976)). See also Boyer, “Trade Regulation Rule­
making Procedures of the Federal Trade Commission,” Report to 
the Administrative Conference ch. VI (1979). A closely parallel 
approach to these provisions may be found in the Toxic Substances 
Control Act, 15 U.S.C. § 2618(c)(l)(B)(ii) (1976). See also the Federal 
Trade Commission improvement Act, 15 U.S.C. § 57a(b) (1976).

The Committee, intends that the judicial review process act as a 
safety valve for. incidents of unusual insufficiency and not as a 
means of imposing cross-examination or any other procedure in 
every proceeding. The Committee wishes to emphasize that, subject 
to the provisions of this legislation, the determination of which 
procedures to use in a particular rule making remains in the first 
instance with the agency and that courts should not engage in 
“engrafting their own notions of proper procedures upon agencies 
entrusted with substantive functions by Congress.” Vermont 
Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 
435 U.S. 519, 525 (1978). The limitations on judicial review found in 
paragraph (3) are intended to counter any possibility of the over- 
judicialization of. agencies’ decision-making processes and thus to 
preserve the flexibility and informality of rule making under sec­
tion 553. The safety valve of judicial review is necessary, however, 
to assure that the complex factual issues addressed in a given rule 
making are fairly and thoroughly explored.

New Paragraph 553(d)(Jf)
This paragraph retains the identical language presently in sub­

section 553(c) of the A.P.A.

New Paragraph 553(d)(5)
This paragraph makes clear that nothing in section 553, includ­

ing the new "hybrid rule making” provisions, explicitly or implicit-
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and the objectives of, the rule” is intended to require an agency to 
demonstrate adequate support for its determination that the final
rule reasonably can be expected to improve significantly the status

I

0

-s

ly authorizes an agency to pay in any way for the attorney’s fees or 
other expenses of persons participating in the rule making.

Neiv Paragraph 553(e)(1)
This paragraph requires the agency to publish a statement of a 

rule’s basis, and purpose upon final publication of the rule. The 
Committee intends that the agency statement of basis and purpose 
be more complete and signficantly more informative than the mini­
mal statement provided for in current law. In contrast to present 
law, such statements no longer should be “general.” Instead, agen­
cies should articulate carefully and fully the basis and purpose of a 
rule grounded upon the rule making file as constituted on the date 
of the final rule making. This statement must accompany final 
publication of the rule, which must occur not less than thirty days 
before the effective date of the rule.

The agency will be required to articulate the reasons behind the 
rule making as well as the factual and policy determinations that 
support it. This will afford a reviewing court the opportunity to 
“consider whether [the agency’s decision] embodies an abuse of 
discretion or error of law.” Kennecott Copper Corp. v. EPA, 462 F.2d 
846, 849 (D.C. Cir. 1972). Only if the agency is required to “articu­
late the standards and principles that govern [its] discretionary 
decisions in as much detail as possible,” Environmental Defense 
Fund, Inc., v. Ruckelshaus, 439 F.2d 584, 598 (D.C. Cir. 1971), will a 
reviewing court be able to determine whether the agency “[took] a 
‘hard look’ at the salient problems and [had] not genuinely engaged 
in reasoned decision-making.” Greater Boston Television Corp. v. 
FCC, 444 F.2d 841, 851 (D.C. Cir. 1970). See also Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971) (The agency “must 
disclose the factors that were considered [and its] construction of 
the evidence.” Id. at 420.). As a general matter, this will require 
the agency to cite the credible and reliable evidence in the rule­
making record and the policy bases which support its determina­
tions,, identify the factors considered in promulgating the rule, and 
explain how information received by the agency was developed and 
evaluated.

It is important that the basis and purpose of the rule be delineat­
ed fully at the time of promulgation to avoid "post hoc rationaliza­
tions” by the agency or the courts. The requirement that the 
statement accompany the rule is also intended to further this goal. 
As the Supreme Court stated in FPC v. Texaco Inc., 417 U.S. 380, 
397 (1974), “we cannot ‘accept . . . post hoc rationalizations for 
agency action’; for. an agency’s order must be upheld, if at all, ‘on 
the same basis articulated in the order by the agency itself.’” Post 
hoc rationalizations serve to defeat the purpose of notice and com­
ment. rule makings by permitting the one-sided articulation or 
creation of a "rationale” without the opportunity for public exami­
nation or commentary.

New Subparagraph 553(e)(1)(A)
The subparagraph (A) provision for “a statement of the need for, 
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quo. Thus, the agency should make a threshold determination that 
re®d for such a rule and that there is a reasonable 

likelihood of significant improvement as a result of the rule. This 
provision is intended to avoid regulation where significant improve­
ment cannot reasonably be predicted based on the information 
available to the agency. The agency’s determination of need should 
be based on adequate information which, if questioned, has been 
validated and confirmed on the basis of generally accepted stand­
ards in relevant fields of expertise.

New Subparagraph 553(e)(1)(B)
This subparagraph is intended to ensure that an agency will 

genuinely consider and respond to reasonable alternatives to a rule 
proposed by persons outside the agency. The agency need not con­
sider approaches which are not lawful under the applicable statutes 
In such a case, the agency should explain its conclusion that a 
particular alternative is not lawful. This subparagraph also is in­
tended to put on the record alternatives considered by the agency 
on its own and the reasons why the agency rejected these alterna­
tives. As a result, the Committee excepts that this provision will 
create an incentive for an agency to approach the resolution of a 
particular problem from the broadest possible perspective, always 
searching for more effective or less burdensome ways to fulfill its 
basic statutory mandate. In addition, by requiring an agency to 
address and respond to the reasonable alternatives proposed by the 
public, this subparagraph creates an incentive for interested mem­
bers of the public to devote their time and energy to develop such 
alternatives. Both of these incentives only serve to improve the 
quality of rule making.

The explanation of new subparagraph 553(e)(1)(D) below, concern­
ing agency response to public comments, contains further elabora­
tion applicable to this subparagraph.

New Subparagraph 553(e)(1)(C)
This subparagraph requires essentially the same information to 

be published in the statement of basis and purpose as must be 
published in the notice of proposed rule making pursuant to new 
subparagraph 553(c)(1)(B). This requirement is reiterated here to 
ensure that the agency addresses any comments from the public 
challenging the agency’s assertion in the proposed rule. The Com­
mittee felt that this legal issue should be segregated from other 
issues raised by public comments and subjected to particular scruti­
ny because of the serious consequences of expansive agency inter­
pretations of enabling statutes. In addition, insofar as Congress has 
inadvertently created improperly ambiguous delegations of authori­
ty to agencies, highlighting of statutory ambiguities in this way 
assists Congress in fulfilling its oversight responsibilities and pro­
vides an incentive for the Congress to avoid such ambiguities in the 
future. Finally, this process will assist the Congress in avoiding the 
constitutional schoals of standardless delegations of law making 
authority.M
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Neiv Subparagraph 553(e)(1)(D)
Subparagraph (D) requires an agency to publish in the statement 

of basis and purpose “a succinct explanation of how the factual 
conclusions upon which the rule is based are substantially sup­
ported in the rule making file.” Under this provision, the agency 
must explain how the factual conclusions on which the rule is 
based are supported by reliable and credible evidence in the rule 
making file. This explanation does not need to be made for every 
factual conclusion. Rather, this requirement involves only factual 
conclusions of enough significance that they can be characterized 
as conclusions “upon which the rule is based.”

For those factual conclusions “upon which the rule is based,” 
however, the Committee expects the “succinct explanation” will be 
more than a mere recitation of the agency's factual conclusions. In 
its “succinct explanation,” the agency should meaningfully relate 
how its finding that a certain fact exists flows from the evidence 
before the agency, justifying its rejection of any contrary evidence.

This subparagraph further requires the agency to publish a sum­
mary of its assessment of the comments presented by the public. 
This assessment should contain the agency’s response to those 
comments. The agency is not required to respond to each com­
menter, but should respond to significant issues raised in the com­
ments to the proposed rule. Of course, the Committee does not 
intend that the significance of an issue be determined by the 
number of commenters who raise it. In some cases, a significant 
issue may be raised by only one commenter. The Committee ex­
pects that response to be commensurate with the comment. If 
comments are cursory or are concerned with trivial issues, they 
warrant little agency response. As the court noted in Portland 
Cement Ass'n. v. Ruckelshaus, 486 F.2d 375, 394 (D.C. Cir. 1973), 
cert, denied 417 U.S. 921 (1974), an agency’s obligation to respond 
arises when public comments are “significant enough to step over a 
threshold requirement of materiality. . . .” What will be required 
from the agency by way of response will depend on what is present­
ed. Oljato Chapter of the Navajo Tribe v. Train, 515 F.2d 654, 666 
n.19 (D.C. Cir. 1975). In each instance, the agency’s response should 
be sufficient to demonstrate that the agency has given due consid­
eration to the comments in arriving at a final rule making deci­
sion.

Thus, this provision essentially codifies the better case law under 
the A.P.A., requiring courts to look for an agency’s “conscientious 
attention to the objectives raised to the proposed rule, and their 
reasoned disposition on the basis of technical information and 
other relevant considerations.” Automotive Parts & Accessories 
Ass’n v. Boyd, 407 F.2d 330, 341 (D.C. Cir. 1968). Accord, Natural 
Resources Defense Council v. Nuclear Regulatory Comm’n, 547 F.2d 
633, 646 (D.C. Cir. 1976), cert, denied, 429 U.S. 1090 (1977).

New Subparagraph 553(e)(1)(E)
Subparagraph 553(e)(1)(E) requires an agency, in the statement of 

basis and purpose accompanying a final rule, to describe the scien­
tific evaluations, data, and other similar information substantially 
relied upon by the agency in promulgating the rule. Like subpara­
graph 553(c)(1)(E), this subparagraph is intended to increase public
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awareness of the data and evaluations that underlie agency resolu­
tion of complex factual issues, especially those involving scientific 
and technical matters, including any efforts undertaken by the 
agency to validate data or to verify the accuracy of scientific con­
clusions, such as peer review. The description required by this 
subparagraph should clearly inform the public of precise purposes 
for which an agency is relying on specific data, studies, or other 
information. The source of each piece of such information should 
be identified with sufficient specificity to allow members of the 
public to evaluate that source’s credibility and authority and 
quently to judge the ultimate reliability of the information.

New Subparagraph 553(e)(1)(F)
Like subparagraph 553(e)(1)(H), this subparagraph requires that a 

summary of any final regulatory analysis, required to be issued for 
a proposed 'major rule” under new subchapter II of chapter 6 of 
title 5, United States Code, be published in the statement of basis 
and purpose. The Committee did not require the whole final regu­
latory analysis to be published in the statement of basis and pur­
pose because of the expense involved in printing a lengthy analysis 
and because the whole analysis will be in the rule making file, 
available for public  inspection and copying. The complete final’ 
regulatory analysis is a part of the file of the rulemaking. The 
Committee intends that the summary published in the statement 
of basis and purpose will be a concise presentation of the substance 
of the final regulatory analysis, yet comprehensive enough to 
inform the public of its contents.

New Paragraph 553(e)(2)
Paragraph 553(e)(2) requires an agency to identify and disclose, 

at the time it proposes a rule, the information upon which it plans 
to substantially rely in the rulemaking. “Substantial reliance” 
means the use of material to establish one or more of the elements 
of the factual foundation of the rule, so that but for that material, 
the rule would not have sufficient factual support.

In many cases, however, factual and methodological material 
relating to significant issues in the rulemaking proceeding may be 
developed or received by the agency after the notice of proposed 
rule making has been published. An agency should endeavor to 
place such material in the rulemaking file at the earliest possible 
time. Cf. Portland Cement Ass’n v. Ruckelshaus, 486 F. 2d 375, 392- 
94 (D.C. Cir. 1973), cert, denied, 417 U.S. 921 (1974).

The term “methodological material” refers to techniques, as­
sumptions, formulae, models or any other methods used to collect 
or analyze factual information, or to predict events. The term 

methodology” was employed in this customarily broad sense by 
the court in International Harvester Co. v. Ruckelshaus, 478 F. 2d 
615, 648 (D.C. Cir. 1973). Methodological material has often been at 
issue in complex cases. E.g., Kennicott Copper Corp. v. EPA, 462 F. 
2d 846 (D.C. Cir. 1972). For example, the method by which surveys 
or samples are taken can be critical to the validity of findings 
premised upon those methods. E.g, Aqua Slide ’n Dive Corp, v 
Consumer Product Safety Commh, 569 F. 2d 831 (5th Cir. 1978).
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Policy recommendations, by themselves, are not encompassed bv 
the term. J

In order to ensure that agencies will undertake to provide a full 
and fair opportunity to comment on critical factual and method­
ological material, subsection 553(e)(2) prohibits an agency from re­
lying substantially on such material if it was not identified in the 
notice of proposed rulemaking, unless it was placed in the rulemak­
ing file during the period for public participation in the proceeding. 
The Committee is hopeful that, in most cases, such material will be 
placed in the rule making file sufficiently in advance of the close of 
the comment period as to allow interested persons to address the 
new material in their comments.

The Committee recognizes, however, that there will be cases in 
which the agency develops or receives the material either after the 
normal comment period has ended or so close to its termination 
that interested persons will not have an opportunity to comment 
on the material in the normal course. In some such cases, it may 
be desirable to extend the comment period. However, the Commit­
tee understands that, in theory at least, this could lead to endless 
rounds of comment on new material, thereby creating insuperable 
practical obstacles. Paragraph 553(e)(2) is not intended to create 
such obstacles. “Finality, after all, has a place in administrative 
rulemaking, just as it does in judicial decisionmaking.” Sierra Club 
v. Costle, No. 79-1565 (D.C. Cir., April 29, 1981) slip op. at 201-202. 
Consequently, paragraph 553(e)(2) does not, as a general rule, pre­
clude an agency from relying on factual or methodological material 
that was not placed in the rulemaking file during the period for 
public participation in the proceeding. However, if the material on 
which the agency plans to rely substantially is “of central rel­
evance to the proceeding,” interested persons must be afforded an 
opportunity to comment on the material. Material is of central 
relevance to the proceeding when consideration of the piece of 
information would be crucial to the factual premises upon which 
the rule rests. For example, where information relates to the tech­
nological feasibility of a proposed rule, and acceptance or rejection 
of that information could result in different conclusions on the 
matter of technological feasibility, the information is of central 
relevance. E.g., Bunker Hill Co. v. EPA. 572 F 2d 1286 (9th Cir. 
1977).

The_Committee believes that this is a fair and practical approach 
to defining the scope of permissible agency reliance on critical 
factual and methodological information—as opposed to more genei- 
al policy considerations—involved in a rule making proceeding. It 
is consistent with the approach reflected in the Clean Air Act, as 
recently interpreted by the Court of Appeals for the District of 
Columbia Circuit in the Sierra Club decision. Id., slip op. at 195— 
202. It also is consistent with more generalized notions of adminis­
trative fairness. See e.g., Portland Cement Ass’n v. Ruckelshaus. 
486 F. 2d at 392-94, 402; International Harvester Co. v. Ruckel­
shaus, 478 F. 2d 615, 631-33 (1973). The Committee believes it 
strikes an appropriate balance between the need to ensure a full 
and fair opportunity for interested persons to participate in rule­
making proceedings and the need to conclude such proceedings in a 
reasonably timely and expeditious manner.
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New Paragraph 553(f)(1)
Paragraph (f)(1) specifies the categories of documents that com­

prise the rulemaking file. This file, plus the material excluded 
from the file pursuant to new paragraph 553(f)(2), constitutes the 
record oi the rule making for purposes of judicial review. Thus, for 
example, the complete preliminary and final regulatory analysis 
and transcripts of any hearings, are part of the whole rulemaking 
record.

The current A.P.A. contains no provision setting out what is to 
be the record of informal rule making, or indeed requiring that 
there is to be such a record. In order to make the judicial review 
provisions of the A.P.A. viable, however, the courts have found it 
necessary to imply a requirement that administrative decisions be 
based on some kind of a record. E.g., Citizens to Preserve Overton 

YolRe> 401 u-s- 402’ 420 (1971>: CamP- v- 411 U.S. 
138, 142 (1973). See generally 1 K. Davis supra at § 6:5. Obviously, 
requiring a record for rule making in such a backhanded manner 
injects considerable, and unnecessary, uncertainty into judicial 
review of rulemaking. As one witness testified:

The problem with the “records” currently certified to 
the courts is that their content is unknown until judicial 
review is well under way. This may lead either to inclu­
sion of far more documents than are needed to understand 
the rule or to exclusion of documents that have a legiti­
mate bearing on it. As a result the courts are confronted 
with huge, unwieldy records, and are forced to spend 
undue effort in weighing the parts of each record and 
extracting underlying reasons from the documents—jobs 
which the agencies should have done themselves. Hearing 
on S. 1080, supra (statement of Raymond Momboisse, at

Furthermore, a requirement for a rulemaking record articulated 
essentially in judicial precedents is by nature indefinite in its 
application to specific rulemakings and leaves an agency with 
enormous discretion to determine the contents of the record:

Agency practice has often varied widely from court re­
quirements. A chief reason for this is the current absence 
of any general statutory requirement that a record, availa­
ble to the public, be established at some point before a 
final decision is made. Unless some special statutory provi­
sion requires otherwise, no discrete record is currently 
necessary in informal rule making until a court challenge 
is begun. . . . [T]he agency’s instinct is to find everything 
that conceivably supports its decision and claim that these 
materials, together with publicly filed comments, consti­
tute the record. Unfavorable material, on the other hand, 
especially if its existence is known only to the agency, will 
not be handled so carefully. In fact, such material may 
even be concealed. Id. (statement of Raymond Momboisse. 
at 11-12).

Accordingly, the Committee intends that paragraph (f)(1) be a 
clear statutory articulation both of a requirement that informal
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rule making be based on material in a public file compiled contem­
poraneously with the progress of the rule making and of the cate­
gories of material that must be included in the file. By specifying 
these categories, the Committee intends for the file to include those 
materials that might reasonably be expected to play an important 
role during a rulemaking or on judicial review of a rule. The 
record for judicial review includes not only the rulemaking file, 
but also confidential material excluded from the file pursuant to 
paragraph (2). If courts are to scrutinize rulemakings carefully on 
judicial review, they should have access to the complete text of 
significant confidential material, which the agency will place in the 
public file only in summary or aggregate form. It may be necessary 
for reviewing courts to exercise their inherent authority to pre­
serve the confidentiality of such material during judicial review 
through appropriate in camera inspections, protective orders or 
similar devices.

New Paragraph 553(f)(2)
Paragraph (fX2) provides that material used in a rulemaking, 

which is exempt from disclosure under the Freedom of Information 
Act, may be excluded from the rulemaking file and thereby pro­
tected from disclosure. If an agency intends to rely substantially on 
any such confidential material, however, it must utilize appropri­
ate mechanisms to make the substance of the confidential material 
available for meaningful public comment. The purpose of these 
provisions is to protect trade secrets and similar confidential mat­
ters, while permitting agencies to use confidential materials to the 
maximum extent in rulemakings. Insofar as an agency cannot 
make the substance of such material available for comment, the 
agency may not substantially rely on it in formulating a rule. 
Conversely, the fact that the substance of such material is disclosed 
by the agency shall not be deemed a waiver of any privilege of 
confidentiality that may be applicable.

This paragraph strikes a cautious balance between the important 
value of public access to data underlying an agency decision and 
the right to protect private information which should merit legiti­
mate confidential handling. The alternate means for disclosure of 
■this record-building material may be the creation of summaries, 
aggregations of data, protective orders for parties granted access to 
the material, or other mechanisms. The intent of the Committee is 
to protect this material to the maximum extent possible, while 
allowing the aspects of the information upon which the agency’s 
final decision is based to become known in a nonconfidential form.

There is ample precedent for this approach. The Toxic Sub­
stances Control Act recognized that some agency rulemaking pro­
ceedings will necessarily involve competitively sensitive business 
data which parties to the rulemaking who are competitors of the 
submitting firm should not receive. That Act provides that disclo­
sure occur in such a manner as to preserve confidentiality to the 
greatest extent, and a standard of due care is established which the 
agency must meet in its handling of confidential business informa­
tion. 15 U.S.C. 2613(a)(4).
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but nor are we sanctioning summary dismissals of merito- 
rious claims * * *. In large part what we will demand by
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way of response from the Administrator will depend on 
what is presented by petitioners in support of this claim. 
Id. at 666-667 n. 19.

The nature and substantiality of the agency’s response will depend 
in each case on the relevance and importance of the issues raised 
in a petition, on the detail with which the petitioner’s claims are 
presented, and on the quality and substantiality of the data, evi­
dence and other material submitted in support of those claims. 

This subsection requires further that an agency respond “with 
reasonable promptness’’ to any petition. What this requires neces-

I

» 0

; I

Netu Paragraph 553(f)(3)
This paragraph provides that analyses required by another stat­

ute, such as those required under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., may be included in the notice of proposed 
rulemaking and the statement of basis and purpose insofar as 
those analyses satisfy the requirements of this section, or are not 
inconsistent with them. This paragraph is intended to avoid unnec­
essary duplication or overlap in rulemaking.

New Subsection 553(g)
This subsection expands the rights of petition under the A.P.A. 

by providing that an interested person may petition for advice or 
interpretation regarding the application of a rule, or, where per­
mitted by law, for a variance or exemption. It also requires the 
agency to respond in writing and with reasonable promptness to 
such a petition and to state the reasons which support the agency’s 
conclusions.

The provision for advice or interpretation is not novel; it codifies 
the better practices of some agencies to respond to inquiries, some­
times only informally and sometimes formally, such as the Internal 
Revenue Service’s private rulings. In the view of the Committee, a 
person faced with conflicting rules and apparent inconsistencies in 
agency decisions, for example, should be able to promptly obtain 
advice from agencies to eliminate the potential for duplicative 
liability. This provision is intended to require agencies to reason­
ably respond to petitions for such interpretations. The provision for 
variances or exemptions is also not out of the ordinary; some 
agencies already are required to consider and act upon such re­
quests, as the Supreme Court recognized in U.S. v. Storer Broad­
casting, 351 U.S. 192, 201, 205 (1955).

This subsection also requires a written response with a state­
ment of reasons to be issued with reasonable promptness. In Oljato 
Chapter of the Navajo Tribe v. Train, 515 F.2d 654, 667 (D.C. Cir. 
1975), Judge Leventhal noted that “the substantiality of the [agen­
cy’s] response [to a petition] must necessarily be related to the 
substantiality of the issues raised.” The Committee endorses this 
reasoning as spelled out in the Oljato case:

Naturally the expansiveness of the Administrator’s ar­
ticulation of reasons depends on the complexity and sub­
stantiality of the issues raised. We are by no means de­
manding comprehensive responses to frivolous petitions,

fc
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sarily will vary from case-to-case. However, the agency should 
make consistent progress toward completing its evaluation and 
resolving the issues raised by the petition and should advise the 
petitioner promptly of its decision.

It must be emphasized that the Committee does not intend that 
this subsection create rights to a particular interpretation, or to a 
variance or exemption. If an agency is precluded by law from 
granting a variance or exemption from a rule, for example, this 
subsection does not give it the authority to do so. Similarly, this 
subsection does not contemplate a particular procedure by which 
an agency must respond to these petitions. An agency may employ, 
or even already have in place, any procedure for responding to 
such petitions which is consistent with and which achieves the 
goals of this subsection.

SECTION 4

Section 4 adds two new subchapters to chapter 6 of title 5, 
United States Code. These subchapters would have the following 
provisions:

Subchapter II
This subchapter sets out the provisions for the regulatory analy­

sis of major rules and for executive oversight of that process. 

Section. 621
Section 621 sets out the definitions of important terms used in 

both subchapter II and III.

Subchapter 621(1)
This subsection maintains the definition of “r»g*in''y” cCi out in 

section 551(1) for purposes of subchapters II and III.

Subsection 621(2)
Subsection (2) applies the definition of “rule” provided in section 

551 to subchapters II and III.

Subsection 621(3)
Subsection (3) defines the term “major rule” as used in this bill. 

This definition establishes the criteria for designating the rules for 
which regulatory analyses shall be performed under Section 622 
and which shall be treated as major rules for other purposes under 
this Act.

This subsection provides two basic definitions for a “major rule.” 
These definitions are disjunctive and not conjunctive or cumula­
tive. Thus, the test set out in paragraph (A) is distinct from, and 
does not apply to, that in paragraph (B). It is possible that a rule 
might be "major” under the criteria of both tests, but that outcome 
is not required; a rule need meet the standard of only one of these 
paragraphs to be major.

In evaluating whether a rule is major, both definitions apply to a 
"rule or a group of closely related rules.” In this manner, the 
definition of "major rule” recognizes that a number of different 
rules which, though not strictly "major” independently of each 
other, may be so related in either design or ultimate effect that
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making, while a more focused analysis, of a significantly more 
limited scope, might be done of a subsequent rule which, applying

3

i-.

the generic standards, is itself a major rule.
This provision, however, should not be construed to obviate the 

need for any regulatory analysis of subsequent rules that independ­
ently meet the criteria for treatment as a major rule under this 
subsection, unless the initial analysis for a group of regulations has 
considered fully the potential effects of the subsequent regulation.

Subparagraph 621(3)(A)(i)
This subparagraph sets out the basic elements of the first defini­

tion of "major rule.” It provides that a regulation is a major rule if 
it has “an annual effect on the economy of $100,000,000 or more in 
direct or indirect enforcement and compliance costs.” The Commit­
tee intends that the phrase "direct or indirect enforcement and

2

together they have an impact of sufficient significance that they 
should be considered “major” and subjected to regulatory analysis. 
On the other hand, there may be a group of rules which individual­
ly are major rules, but which are so intimately related that one 
regulatory analysis can thoroughly explore all their effects to rea­
sonably meet the standard in paragraphs 622 (c)(4) and (d)(2).

A “group of closely related rules” might be rules to be promulga­
ted contemporaneously which are directed at the same activity or 
industry. Thus, if an agency is developing regulations to be applied 
to a number of different portions of an industry’s operations or 
different stages of a production or manufacturing process, the 
agency should determine whether the impacts of those rules are so 
related that the promulgation of the group of rules can be considered 
as the promulgation of one major rule. An agency is not permitted to 
avoid preparing a regulatory analysis by simply dividing a major 
rulemaking into sma ler component parts which do not qualify as a 
major rule.

Another example of a “group of closely related rules” is an 
umbrella generic regulation, setting out regulatory standards or 
categories to be applied to specific subjects in subsequent rule­
makings, and the subsequent rules applying those standards or 
categories. A requirement promulgated in such an umbrella rule 
often forecloses central issues from consideration in its application 
in the subsequent rulemaking. The umbrella generic rule and the 
subsequent rules in such a case are quite closely related in that the 
provisions, and consequently the impact, of those subsequent rules 
are greatly determined by the provisions of the umbrella rule. 
Accordingly, the combined impact of the generic rule and the sub­
sequent rules should be considered to determine whether this 
group of rules is a major rule under the definition of this subsec­
tion.

The Committee wishes to point out that this grouping of rules is 
done for the purposes of determining whether rules are major 
rules, but it does not mandate how regulatory analysis is to be 
performed once major rule status is determined. One regulatory 
analysis might be performed for the whole group, or, where each 
rule of the group is itself major, individual analyses might be 
performed on each rule. In the case of a generic rule, one broad 
analysis might be done for the more general issues of that rule- 
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lie generally,
parties before [the agency].” PBW Stock Exchange, In 

“18, 732 (3d Cir. 1973), cert, denied, 416 U.S.

compliance costs” should be read broadly to include the secondary 
costs that can be said to result from the rule and that can reason­
ably be measured in monetary terms. Thus, compliance costs, as 
used in this subsection, are not limited to those expenses for equip­
ment and labor necessary to meet the terms of the rule, but also 
include indirect costs, such as adverse effects on employment, 
wages, consumer prices, and the like. Remote or highly speculative 
costs, however, should not be included. As our ability to make such 
quantified estimates expands, the class of costs encompassed by 
this definition will also expand. “Annual effect” also should in­
clude that portion of the amortized capital costs of compliance that 
may reasonably be attributed to a given year.

As it is keyed to economic impact expressed in monetary terms, 
this test can be considered a relatively more “objective” standard 
than the second definition, contained in paragraph (B). Data, stud­
ies, and other information can be adduced to support any estimates 
used, and the ultimate characterization of a rule as major will rely 
to a much lesser degree on the judgment of the agency than a 
similar characterization under paragraph (B).

The determination of whether or not a rule has a $100,000,000 
impact on the economy is to be made in the first instance by the 
agency. If the agency does not determine that a rule is major under 
this standard, the President or his delegate may determine that 
the rule is major.

Subparagraph 621(3)(A)(ii)
Subparagraph (ii) provides for two exceptions from the first defi­

nition of major rule. In both cases, the Committee concluded that 
regulatory analysis would contribute little to these excepted rule­
makings, being either duplicative or irrelevant.

Clause 621(3)(A)(ii)(a)
This clause exempts from the first major rule definition matters 

which are not within a common sense of the word “rules.” The 
rules exempted under this clause are either so limited in their 
application or so directly address only narrow economic issues that 
the process of regulatory analysis would add little to the rule 
making.

The phrase "particular applicability” is drawn from the A.P.A. 
definition of a rule as a statement of “general or particular appli­
cability.” 5 U.S.C. § 551(4). Its present meaning in the A.P.A. is 
unclear and has been generally criticized by commentators. E.g., 1 
K. Davis, supra at §7:3; Nathanson, “Some Comments on the Ad­
ministrative Procedure Act,” 41 Ill. L. Rev. 368, 372-77 (1946). The 
better case law holds that rule making involves the declaration by 
an agency of “generally applicable policies binding upon the affect­
ed public generally, but not adjudicating the rights and obligations 
of the parties before [the agency].” PBW Stock Exchange, Inc. v. 
SEC, 485 F. 2d 718, 732 (3d Cir. 1973), cert, denied, 416 U.S. 969 
(1974). The Committee declined at this time to amend the existing 
A.P.A. definition of rule to delete the phrase “or particular” be­
cause it was advised that some agencies use rule making in a 
manner which could be called “informal adjudication.” Though the 
Committee feels this is not an appropriate use of informal rule
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when? the ngency is reviewing or prescribing rates to be charged in 
the future by a regulated entity, the requirements applicable to

provision is the authorization of a new communications 
he modification of such standards for nn existing •mrvirn

could not lawfully be introduced into commerce or marketed 
absence of a rule. Under current law. industry anolicatic

subparagraph 621(3xAl in the first place. However, lest there be any 
doubt, clause (ii> would expressly exempt such "pre-market

preled narrowly. This exemption would not include such agency 
initiatives os USD/X and FDA food labeling rules and other rules of 

lory" nature. Generally these rule makings focus 
hich the marketing of a product is dependent. /
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more a "regulatory" nature. Generali, 
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approval" regulations from the first definition of mi\jor rule. Il is 
the Committee’s intention, however, that this exemption be inler-

For purposes of this exemption from the major rule definition, 
however, the term "rule of particular applicability" is intended to 
refer to a rule not affecting the general public, but applying to 
nnrtlCUlnr nprdnna nr rlnccnc ryf __ n_ _ • _

rule regarding the mergers or acquisitions of a particular firm or of 
a particular class of firms would not be a major rule under this 
exception. This clause also exempts rules of the Internal Revenue 
Service from treatment as major rules under paragraph (A).
Clause GJHJMAMiitb)

Clause (ii) exempts from the "miyor rule" definition a rule that 
authorizes the introduction into commerce or recognizes the mar­
ketable status of a product or service that, pursuant to statute, 
could not lawfully be introduced into commerce or marketed in the 
absence of a rule. Under current law, industry applications for 
agency approval or certification of new food additives or color 
additives, 21 U.S.C. §§348, 376, of new antibiotics, 21 U.S.C. §357, 
are processed through informal rule making. As a general matter, 
such rules should not fall within the "major rule” definition of

138

making, any change in the definition of rule obviously involves the 
A.P.A. provisions for adjudication. Since this legislation does not 
address those provisions, the Committee refrained from modifying 
the definition of rule in this wav in this bill.

perform such sendees. Costs of compliance or other effects of regu­
latory requirements should be considered separately from the non- 
regulatory costs or effects of providing the communications sendee, 
and if the regulatory burdens alone would warrant treatment as a 
major rule, then those aspects of the rule making shall be subject 
to the requirements applicable to a major rule. Similarly, an 
rule regarding the mergers or acuuisitions of a particular firm 
a particular class of firms would not be a major rule under

particular persons or classes of persons. This understanding is con­
sistent with some interpretations of “particular applicability" as it 
is presently used in the A.P.A. E.g., Attorney General’s Manual on 
the Administrative Procedure Act. supra (A rule of particular ap­
plicability applies "either to a class or to a single person." Id. nt 
13.).

?\ prime example of the type of rulemaking the Committee has 
in mind would be a rate making proceeding such as those held 
under the Natural Gas Act. 15 U.S.C. §§ 717c, 717d. In such a case.

major rules would not come into play.
Another example of a matter which will not he a major rule 

under this r-----“ ‘L  
sendee or the modification of such standards for an existing sendee 
by the Federal Communications Commission. This exemption does 
not extend, however, to the imposition of performance require- 
21e_?^_°r °^er rotatory burdens on-the persons authorized to 

_ ___ __ — > w w V ■ ■ -u. —. M ‘ 
ry requirements should be considered separately from the non- 

regulatory costs or effects of providing the communications sendee,
as a 
bject 
SEC
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arsenic, selenium, beryllium and any number of specialty 
drugs and chemicals. Since few industries have $1 in capi-

which will significantly deter useful economic activity—for 
example, a Food and Drug Administration ban on all new

•i • ..7
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tai investment for SI of annual sales, production of any of 
those materials could presumably be banned entirely with­
out imposing a compliance cost of $100,000,000 per year. 
We need to pay attention to micro-economic impacts. 
Hearing on S. 1080, supra (response of Robert Muth to 
written questions).

The representative of the American Bar Association pointed out: 
The problem with subparagraph (i) alone is that it does 

not cover situations in which no additional costs are im­
posed upon the economy as a whole, but substantial costs 
are transferred from one sector of the economy to an­
other—for example, a rule adopted by the Food and Drug 
Administration transferring testing or labelling require­
ments formerly imposed upon the manufacturer to the 
retailer. Nor does it cover those rules whose economic 
effects are quite literally incalculable in dollar terms, but

proval of a food additive, for example, addresses only whether a 
particular additive is safe for human consumption, but does not 
involve the setting of general standards with which the public 
must comply. Regulatory analysis is an irrelevant exercise in this 
context.

Paragraph 612(3)(P)
Paragraph (B) sets out the second definition for a “major rule.” 

It provides that an agency, or the President or his delegate, may 
designate a rule as major due to the significant impact of the rule, 
irrespective of whether or not it will have an annual effect on the 
economy of $100,000,000. This definition has been characterized as 
relatively more subjective than that in paragraph (A) because, not 
setting out a clear standard like an impact of $100,000,000, it relies 
heavily on the judgment of the agency, and of the President or his 
delegate, regarding the ultimate impact of a rule.

In spite of this subjective element, the Committee concluded that 
this alternate definition for major rules was necessary due to the 
inadequacy of the simple “$100,000,000 test” in capturing rules 
whose disruptive impact was significant enough to warrant regula­
tory analysis, but whose impact did not rise to that level or was not 
reducible to a monetary measure.

Both hearing testimony and responses of witnesses to questions 
submitted after the hearing conducted by the Subcommittee on 
Regulatory Reform confirmed this view of the Committee. For ex­
ample, Robert Muth explained why the elements of this second 
definition were needed:

They are necessary, both because subparagraph <ii will 
not provide a brightline test in all cases, and because 
much damage can be done to the U.S. economy by regula­
tions having a severe impact on small business segments. 
Total sales in the U.S. of many vital materials a're less 
than $100,000,000 per year. Examples include cadmium.

p • I 
h. J
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economic matters, or at least on quantifiable effects, thereby not

efTects of a rule. Thus, a 'significant adverse effect on public 
health is as important as a "significant adverse effect on invest-

provides both the necessary specificity and flexibility by incorporat- 
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Subparagraph (i) provides that a rule may be designated "major" 
> the ground that it is likelv to result in "a suhstnntinl ‘
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drugs. Rules of this sort clearly demand the same close 
scrutiny as^those which impose a calculable compliance 
burden of $100 million. Hearing on S. 1080. supra (re­
sponse of Richard Smith to written questions) (emphasis in 
original).

In addition, the "$100,000,000 test" tends to focus heavily — 
prnnnmi^ ~ _ 4._ ___  a • r- « t . . *
completely reflecting the Committee’s view that regula\o7y analy­
sis is not merely an economic impact analysis, but encompasses all

on the ground that it is likely to result in "a substantial increase 
in costs or prices for individuals or for various types of organizm- 
tions. Designation of a rule as "major” because it is likely to result 
in such "substantial" increases in costs or prices obviously involves 
the application of sound judgment by the agency, the President, or 
his designate to the question of what degree of increase in costs or 
prices produced by a particular rule is "substantial." What may be 
substantial in one industry, for example, may be insignificant in 

another. It is anticipated that the official charged with responsibili­
ty for designating a rule will take into account the economic cir­
cumstances of the affected class, the consequence of the cost or 
price increase to a typical member of that class, and the ability of 
that class to carry or pass along such increases as a normal func­
tion of its operations. So the term "substantial" has no single 
meaning but should be judged within the context in which an 
increase is likely to be felt by affected persons, firms, organiza­
tions. agencies or regions.
Sm b/Mirtigruph i >

Subparagraph <ii) sets out as a ground for the designation of a 
rule as "miyor" the "significant adverse effects" of the rule on 
"competition, employment, investment, productivity, innovation.

■ ’■

In short, the type of rule which warrants a regulatory analysis 
will vary significantly depending on a vast array of different varia­
bles. "S. 1080 takes a practical approach to the problem which 
| • va ~ ~ ~ ~~ ~ v ■ ■ ■ j » •

ing economic and non-economic facts into the decisional process.” 
Hearing on S. 1080, supra (statement of Nicholas Calio, at 5). If a 
rule "is likely" to produce the effects set out in paragraph (B)— 
that is, if there is a substantial probability that those effects will 
result from the rule—the rule should be designated as "major" and 
subjected to a regulatory analysis.
Subparagraph

I
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ment for the puijxjse of warranting regulatory analysis under this 
paragraph. See Hearing on S. 1080, supra (response of Nancy Drab­
ble and Carolyn Brickey to written questions). Finally, the inclu­
sion of effects which may not at present be quantifiable "reinforces 
our understanding that S. 1080 contains more than a strictly math­
ematical requirement for assessing costs and benefits." Hearing on

of effects which may not at present be quantifiable " 
understanding that S. 1080 contains more than a stric

e Vnon iui usavaaing tosis ano oenetits. Hearing on
b. 1080, supra (response of F. Thomas Westcott to written ques­
tions).
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on the aquatic ecosystem or society’s enjoyment of it, not merely 
reduction of the discharge of a particular chemical. E.g., Appalach- ■-
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reduction of the discharge of a particular chemical. E.g., Appalach­
ian Power Co. v. Train, 545 F. 2d 1351 (4th Cir. 1976) (*‘[I]f there is 
no expectancy of benefits of aquatic life, is the expenditure of 
billions of dollars [in reducing heat discharges] justified under any 
standard?” Id. at 1364 n. 31.).
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the environment, public health or safety, or the ability of enter­
prises whose principal places of business are in the United States 
to compete in domestic or export markets.” The term “significant 
adverse effects” is very widely used in both federal and state law 
concerning the impacts of certain agency and private actions. E.g., 
Connell Construction Co. v. Plumbers & Steamfitters Local Union 
No. 100, 421 U.S. 616, 624 (1975); Chandler v. Florida,-----U.S.------ ,
49 U.S.L.W. 4141 (1981). The wide variety of environmental, labor, 
and other situations in which the term has been used make it 
impossible to adopt any particular line of decisions as controlling. 

The Committee intends the term “adverse effects” to mean con­
sequences which lessen or are contrary to the interests of public 
health, productivity, competition, or the other listed factors, as 
compared to the relative position of those factors if the agency’s 
rule were adopted. For example, a group of U.S. firms able to 
compete in the export market for wheat against foreign competi­
tors would be adversely affected by a rule which restricts their 
ability to compete in the world wheat market. Their status after 
adoption of the rule would be lessened as compared to their posi­
tion prior to its adoption.

An adverse effect is “significant” if, taking into account the 
context, there is more than a slight impact upon the conditions 
listed in subparagraph (ii). No absolute standard can be applied to 
the determination of what is a “signficant adverse effect.” As with 
other legislative-type judgments, the person authorized to designate 
the rule as “major” will be making that determination in the 
context of the particular set of circumstances surrounding a partic­
ular rule.

Subparagraph 621(3)(B)(iii)
Subparagraph (iii) provides that certain rules may be designated 

as major due to other effects that warrant a regulatory analysis. 
Such effects include inter alia, significant intangible costs, such as 
a loss of consumer freedom of choice, and costs that are signficant 
to the particular industry or geographic region that must bear 

 them.

Subsection 021(4)
Subsection (4) defines the term “benefit” broadly so as not to 

exclude from consideration any significant beneficial effects that 
might derive from a rule or an alternative to a rule. The ultimate 
impact of a rule on society or the economy generally, on a distinct 
class of persons, or on identifiable individuals is the standard for 
determining the benefits or beneficial effects of a rule. Accordingly, 
the benefits of an OSHA noise regulation would be the reduction in 
harmful noise actually reaching worker’s ears, not merely the 
number of muffling devices required to be worn by workers. The 
benefits of a water pollution regulation would be favorable effects
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(( Finally, the definition of benefits is limited to those that are 
"signficant.” This language specifies, as did the Supreme Court in 
Industrial Union Department, AFL-CIO v. American Petroleum In-

garding the definition of “benefit” apply equally here. Costs, like 
benefits, are defined broadly to ensure agency consideration of any
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significant, identifiable costs to a rule or an alternative to a rule. 
Indirect or secondary adverse effects should be considered, even 
though the agency may not always be able to measure such ad­
verse effects precisely. Like benefits, the costs and adverse effects 
that must be considered are those that are “significant” and “iden­
tifiable,” and agencies should also consider intangible costs, such as 
restrictions on freedom of consumer choice. Agency cost estimates 
should also be based on information of reliable quality. Estimates 
should be based on representative data and should use accepted 
principles of economic and technical analysis. For example in Na­
tional Lime Ass’n v. EPA, 627 F. 2d 416 (D.C. Cir. 1980), the court 
emphasized that “due consideration must be given to the possible 
impact on emissions of recognized variations in operations and 
some rationale offered for the achievability of the promulgated 
standard given the tests conducted and the relevant variables iden­
tified.” Id. at 434. Once again, the ultimate impact of a rule on 
society or the economy generally, on a distinct class of persons, on 
particular levels of government, or on identifiable individuals is 
the standard for determining the costs and adverse effects of a 
rule.

In.
stitute, 448 U.S. 607, (1980), that administrative agencies should not 
devote society’s finite resources to achieving benefits whose signifi­
cance is de minimis.

Subsection 621(5)
Subsection (5) defines the term “cost” in a manner identical to 

the definition of “benefit,” and the concerns expressed above re-
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The benefits and beneficial effects resulting directly or indirectly 
from a rule are not limited to effects which can be quantified. For 
example, they may include, where identifiable and significant, 
benefits of a less tangible nature, such as increased freedom of 
choice for consumers or other groups, or a positive impact on 
human enjoyment of the environment.

At the same time, the definition specifies that the benefits to be 
considered are only those that are “identifiable.”

The Committee intends this qualification to exclude speculative 
benefits and to clarify that the identification of benefits to a rule or 
an alternative to a rule should be supported by adequate informa­
tion and not by mere assumptions or guesses. In Monsanto Co. v. 
Kennedy, 613 F. 2d 947, 955 (D.C. Cir. 1979), for example, the court 
held that the Food and Drug Administation could not rely solely on 
a scientific principle to support a finding which could have been 
tested against actual scientific data. “The Commissioner . . . must 
support his decision with more than a conclusory reference to the 
diffusion principle of the second law of thermodynamics.” Id. at 
956. Thus, estimated benefits to public health should be based, 
wherever practicable, on scientific information of acceptable qual­
ity, and any “prediction” must be a "meaningful projection(s) from 
reliable data.” Id. at 955.

II



•...

*

-d 

 

143

g

' :

s®

Subsection 622(a)
This subsection requires an agency to determine whether or not 

a rule is major within the meaning of paragraph 621(3)(A) before 
publishing the notice of proposed rule making. If an agency deter­
mines that the rule is not major under that definition, it must also 
decide, again before publishing the notice, whether it will designate 
the rule as major on the grounds set out in paragraph 621(3)(B). As 
discussed above under subsection 621(3), a “group of closely related 
rules shall be considered as one rule” for the purpose of making 
this determination or designation.

The notice of proposed rule making must include an explanation 
of the agency’s determination of whether or not a rule is major 
under paragraph 621(3)(A). If an agency has determined that a rule 
is not major under paragraph G21(3)(A), but has designated it as 
major under paragraph 621(3)(B), the notice must include in addi­
tion the agency’s explanation of the basis for that designation. It 
should be noted that the agency is not required to explain a deci­
sion not to designate a rule as major under paragraph 621(3)(B). 
Thus, if the agency determines a rule not to be major under 
paragraph 621(3)(A), and it decides not to designate it as major 
under paragraph 621(3)(B), the notice will include only the agency’s 
explanation of its determination that the rule is not major under 
paragraph 621(3)(A).

Subsection 622(b)
This subsection provides that, not later than thirty days after the 

publication of a notice of proposed rule making, the President,  or 
an officer selected by him under new section 624, may determine 
that a rule is major under paragraph 621(3)(A), or may designate a 
rule as major under paragraph 621(3)(B). If the President or his 
designee makes such a determination or designation, he. must pub­
lish an explanation of his determination or designation in the 
Federal Register when he makes that determination or designa­
tion.

This provision is not intended to displace the agency as the 
entity with primary responsibility for deciding whether a rule is 
major. Rather, it is intended as an oversight device to ensure that 
agencies evaluate the potential impact of a rule thoroughly and 
fairly. Such oversight is critical to the effective application of regu­
latory analysis. There is evidence that agencies in the past have 
tried to avoid doing regulatory analysis. Reviewing the application 
of President Carter’s Executive Order 12044, for example, OMB 
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and Budget, “Improving Government Regulations: A Progress 
Report,” pt. 1 at 20 (Sept. 1979). That report also noted that “agen­
cies are at times reluctant to do regu atory analyses and make 
them available to the public because they are ‘too hard? ” Id. at 21.

However, the Committee intends the President or his designate 
to use this authority responsibly. Regulatory analyses are expen­
sive, and they should be performed only where warranted according 
to the criteria of this legislation. Accordingly, to circumscribe ex­
cessive imposition of regulatory analysis without undermining the 
vital oversight role of the President or his designate, subsection (b)

W

agencies evaluate the potential impact of a rule thoroughly 
fairly. Such oversight is critical to the effective application of i

regulatory analysis. Reviewing the app 
7 C_. iJj’s Executive Order 12044, for example 

reported that “agencies are not doing an adequate job of determin­
ing when a regulatory analysis is required.” Office of Management



’-i
n.,

£4

w

i, we recognize that these efforts are, by definition, prelimi- 
j and, practically speaking, cannot be the kind of thorough and 

probing evaulation expected in the final regulatory analysis. 
The agency must also explain how it expects the rule w
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prohibits the President or his designate from designating more 
than 75 rules as major under paragraph 621(3)(B) in any fiscal 
year. No limitation is put on the number of rules the President or 
his designate may determine to be major under paragraph 621
(3)(A).

Subsection 622(c)
This subsection sets forth the basic requirements for the regula­

tory analysis which must be issued when a major rule is proposed. 
This analysis, the “preliminary regulatory analysis,” must be 
issued when the notice of proposed rulemaking is published. A 
summary of the analysis is included in the notice, and the whole 
analysis is placed in the rulemaking file, as discussed above. If the 
President or his designate has determined the rule to be major, or 
has designated it as major after the notice has been published, the 
agency must prepare the preliminary regulatory analysis immedi­
ately and issue it as soon as possible to avoid undue delay of the 
rulemaking process. The proceeding may not go forward until the 
preliminary analysis is issued. The Committee intends this provi­
sion to allow for full public review of each regulatory analysis. 

Paragraph 622(cXD
Paragraph (1) requires, that preliminary regulatory analyses con­

tain a succinct description of the anticipated benefits of a rule 
including benefits that cannot be quantified. When a benefit in­
volves protecting public health, for example, the agency should 
evaluate the underlying data and information to ensure that it is 
reliable and accurate and that the rule addresses the true cause of 
the particular public health problems. It can be expected that the 
group of benefits that are quantifiable will expand as measurement 
techniques improve, in some degree due to the impetus of this 
legislation. For intangible benefits that cannot be quantified, agen­
cies should discuss the nature of the benefits and should explain 
the factual information and judgments that support the signifi­
cance ascribed to such benefits by the agency.

It must be remembered, in any event, that at this point the 
analysis is “preliminary.” This does not mean that the agency is 
free to make only minimal efforts to evaluate the potential effects 
of a proposed major rule. Rather, it serves to underscore the fact 
that this anaylsis is made at the beginning of the rulemaking 
process., before the agency has had the benefit of public comment. 
Accordingly, though the Committee expects an agency to make its 
best efforts to analyze the ramifications of a proposed rule at this 
stage, we recognize that these efforts are, by definition, prelimi­
nary, and, practically speaking, cannot be the kind of thorough and 
probing evaulation expected in the final regulatory analysis.

The agency must also explain how it expects the rule will pro­
duce each benefit. This explanation is central to the goals of this 
legislation because this explanation gives the public added insight 
into what the agency hopes to achieve with a particular rule­
making and how it expects to do so. With this information, inter­
ested persons outside the agency are in a better position to make 
useful comments on the rule, to either improve its effectiveness or 
reduce its burdens. This explanation must also describe the persons
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persons which might be intended by the enabling statute to 
lefit from the rule being promulgated.
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or classes of persons who will benefit from a proposed rule, the so- 
called “distributive effects” of a rule. The agency should include in 
this explanation an identification of any special persons or classes 
of persons which might be intended by the enabling statute to 
benefit from the rule being promulgated.

Paragraph 622(c)(2)
This paragraph sets out the requirements for the description of 

the costs of a rule in a manner paralleling paragraph (1), governing 
the description of benefits. Both provisions are shaped by the same 
concern that the broadest range of reasonably identifiable effects— 
effects on individuals, on industries, on different levels of govern­
ment—be taken into account in rulemaking. Consequently^ para­
graph (2) requires agencies to succinctly describe all the anticipated 
costs of a proposed rule, including costs which cannot be quantified, 
or which are indirect results of the rule, such as the loss of the use 
of a product or service. As explained above in the discussion of 
subsection 621(4), "costs” is not limited to economic impacts,, but 
includes social effects as well. A deleterious impact on the environ­
ment, a restriction of consumer choice, or a constraint on the 
movement of populations could all be considered social costs of a 
rule.

When a cost involves a potential adverse effect which is difficult 
to quantify, such as an adverse effect on public health or the 
environment, an agency should evaluate the available data and 
information to determine how significant is the potential harm 
posed by such an effect.

The Committee recognizes that the ability of an agency to pre­
pare estimates of all these potential costs will vary from case to 
case and will depend on the availability of supporting information. 
Under this bill an agency is expected to use the best reasonably 
available methods and information in each case, including repre­
sentative primary cost data from actual industry operations and to 
use economic models where appropriate.

Paragraph 622(c)(3)
Paragraph (3) requires that an agency describe and thoroughly 

evaluate the reasonable alternatives to a proposed rule identified 
by the agency. In the preliminary regulatory analysis, an agency 
should list those alternatives that are under consideration, with a 
preliminary evaluation of the costs and benefits of each such alter-

An agency should consider the extent to which the benefits of a 
proposed rule can be achieved through alternative means and 
evaluate any costs associated with the use of such alternative 
means, including potential adverse effects on public health and 
welfare. Attempts to solve one environmental problem, for exam­
ple, may create other, potentially greater problems. See, e.g., E.L 
du Pont de Nemours & Co., v. Train, 541 F.2d 1018, 1034-37 (4th 
Cir. 1976), modified, 430 U.S. 112 (1977), where the regulation of 
waste water discharges could have resulted in greater environmen­
tal damage from solid waste and air pollution.

This subsection specifically provides that an agency should con­
sider lawful alternatives that require no government action (includ­
ing voluntary or consensus standard-setting and taking no regula-
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guage of the enabling statute supplemented where necessary by 
reference to authoritative sources of legislative history such as

the requirements of paragraph (4) can be 
with the provisions of an enabling statute.

Ep

tory action), alternatives that account for differences among geo­
graphic regions (including the use of state or local level implemen­
tation and enforcement), and alternatives that employ performance 
or other types of flexible standards.

Regional differences, for example, between the Western states and 
those in the East, are increasingly seen as critical factors in the 
damaging impact of pollution on the environment. E.g., Barrett, 
“Regional Effects of Air Pollutants on Soil” (June 1981) (paper 
presented at the 74th Annual Meeting of the Air Pollution Control 
Association). Alternatives could be proposed which would provide 
for the achievement of substantially the same objectives, but which 
would reduce the regulatory burdens which are generated by re­
gional characteristics.

Whenever possible, and not barred by the relevant enabling 
statute, the Committee believes that an agency should consider 
such alternative regulatory approaches as different degrees of con­
trol, adjusted deadlines for implementation, different requirements 
for different industries or stages of processing, and provisions for 
variances and exceptions. Agency analysis of the costs and benefits 
of alternatives should be similar to the corresponding analysis for 
the proposed regulation.

Paragraph 622(c)(4)
Paragraph 622(c)(4) requires that the preliminary regulatory 

analysis issued with the notice of proposed rulemaking for a major 
rule include an explanation of how the identified benefits of the 
proposed rule are likely to justify its identified costs and of why the 
proposed rule is likely to substantially achieve the rulemaking 
objectives in a more cost-effective manner than alternatives to the 
proposed rule. (Paragraph 622(d)(2) establishes a parallel require­
ment for the final regulatory analysis that is to be issued when an 
agency publishes a final major rule.)

This requirement applies “except where the enabling statute 
pursuant to which the agency is acting directs otherwise.” This 
qualification ensures that the provisions of this legislation do not 
override the provisions of any specific enabling statute under 
which an agency may be acting.

Under this exception, an agency is directed to comply with the 
requirements of paragraph (4) unless contrary to the provisions of 
its “enabling statute.” The determination of whether the require­
ment of paragraph 622(c)(4) is contrary to the provisions of the 
relevant enabling statute should be made on the basis of the lan-

committee and conference reports. General sweeping statements of 
policy objectives or an elusive "spirit” of the law should not be 
applied to prevail over the requirements of this section. Thus, when 
the requirements of paragraph (4) can be said to be inconsistent 
with the provisions of an enabling statute, either by virtue of that 
statute’s explicit provisions or by necessary implication from them, 
the enabling statute “directs otherwise,” and paragraph (4) could 
not be applied. However, mere silence in an enabling statute con­
cerning how an agency is to evaluate the effects of a rule is not, in 
itself, to “direct otherwise.” In such a case, one cannot reasonably
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enabling statute concerning the considen 
rule making is not, in itself, evidence of a

Quite obviously, when the ambiguity of any particular statutory 
■ovision regarding this question is resolved as a matter of law,

say that there is a provision in another statute with which para­
graph (4) is inconsistent.

The Committee believes that paragraph (4) will generally not be 
inconsistent with the explicit or necessarily implicit provisions of 
another statute. This conclusion flows both from the nature of the 
requirements of paragraph (4) and from the nature of the vast 
majority of enabling statutes. We will first address the nature of 
those enabling statutes, and then, as part of our further explana­
tion of paragraph (4), elaborate on the operation of this paragraph. 

Whether an enabling statute precludes the application of para­
graph (4) will in most cases be dependent on whether and how that 
statute provides for the consideration in rule making of the poten­
tial benefits of a proposed rule in light of its potential costs. 
Indeed, “benefits” and "costs” as factors in rulemaking may even 
merge where a particular “cost” of a rule is an adverse impact 
which is not strictly an "economic” cost. For example, a proposed 
rule to control discharges into a waterway may mandate a control 
technique which in itself would upset the ecosystem, thereby un­
dermining the environmental goal the proposed rule is intended to 
achieve.

Generally the body of enabling statutes can be broken down into 
three different approaches to these matters. First, some clearly do 
preclude expressly, or by necessary implication, the consideration 
of costs and adverse effects in the manner contemplated by para­
graph (4). Second, others are less clear because they are ambiguous 
as to whether and how costs and adverse effects are to be consid- 

' ered. And third, still others require or allow costs and adverse 
effects to be considered, sometimes spelling out how.

A limited number of enabling statutes clearly do preclude agen­
cies from taking the costs and adverse effects of rules into account 
in adopting them. One example is the Delaney Clause of the Feder­
al Food, Drug, and Cosmetic Act, 21 U.S.C. § 348(c)(3)(A), which 
unequivocably declares that “no additive shall be deemed to be safe 
if it is found to induce cancer when ingested by man or animal.” If 
an additive has been found to induce cancer when ingested by man 
or-animal, the Delaney Clause leaves no room for considering the 
adverse effects of prohibiting the use of an additive or the relative 
cost-effectiveness of such a ban.

For federal statutes that do not explicitly address the question of 
whether factors involving the costs and adverse effects of rules 
must or can be taken into account in promulgating them, the 
Committee intends that, unless the enabling statutes, expressly or 
by necessary implication, preclude the use of such factors as ele­
ments in regulatory decisionmaking, the determinations required 
by paragraph (4) shall be made for major rules. Mere silence in the 
enabling statute concerning the consideration of such factors in 
rule making is not, in itself, evidence of a “necessary implication” 
that these determinations must not be made. Application of the 
maxim, “expressio unius est exclusio alterius,” is not in order. 

Quite obviously, when the ambiguity of any particular statutory 
provision regarding this question is resolved as a matter of law, 
that provision will fall into one of the other two categories de­
scribed here. That is, it will either be a statutory provision preclud­
ing, whether expressly or by necessary implication, the determina-

r.
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tions required by paragraph (4); or it will be a statutory provision 
allowing those determinations to be made in a rulemaking. As this 
Committee does not claim expertise beyond its jurisdiction, and as 
it would be inappropriate for one Committee to attempt to unilat- 
eraHy resolve any currently disputed matters of law, we decline to 
oiler our interpretation of any particular statutory provision which 
may be ambiguous on this question.

A different category ot statutes expressly, or by necessary impli­
cation, requires the consideration of relative costs and benefits in 
rule making. Such statutes contemplate the type of analysis re­
quired under paragraphs (c)(4) and (d)(2) of this section.

One example is the Flood Control Act of 1936, 33 U.S.C. § 710a 
which directs the federal government to participate in the improve­
ment of navigable waters for flood control purposes “if the benefits 
. . . are in excess of the estimated costs. : . Similarly, the Outer 
K?oli7nvnta She f Lands Act Amendments of 1978, 43 U.S.C. 
§ 1347(b), require the use of specified technologies in offshore drill­
ing operations, “except where the Secretary determines that the 
incremental benefits are clearly insufficient to justify the incre­
mental costs of using such technologies.”

Other statutes have been found to require a balancing of costs 
and benefits, even though the statutory language does not specifi­
cally call for cost-benefit analysis. Before its recent modifications, 
the Consumer Product Safety Act of 1972 was an example of such a 
statute. See American Textile Manufacturers Institute Inc. v. Dono 

U-S-L-W- 4720, 4725 n.30 (June 16, 1981); Aqua Slide 
^°rp' V‘ Consumer Product Safety Commn, 569 F. 2d 831, 

839 (Sth Cir. 1978).
it In short, the various enabling statutes to which S. 1080 would be 
plugged-in ’ exhibit a variety of approaches to the treatment of 

costs in regulatory decisionmaking. If such an enabling statute 
precludes, either expressly or by necessary implication, the type of 
cost and benefit consideration contemplated by paragraphs (c)(4) 
and (d)(2) of this section, those paragraphs would not apply. In all 
other cases, the explanations and determinations required by para­
graphs (c)(4) and (d)(2) should be made.

The nature of the requirements of paragraph (4) also makes it 
unlikely that paragraph (4) will be inconsistent with the explicit or 
necessarily implicit provisions of another statute. Title 5 of the 
U.S. Code currently defines the procedural steps an agency must 
follow when engaged in a rulemaking proceeding. Substantive 
factors which agencies must consider in rulemaking decisions are 
still determined by substantive enabling legislation. Moreover, the 
provisions of the enabling statute may also determine in what 

are to be com-
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What this section does do is remedy a serious deficiency in the 
decisionmaking process of too many agencies; namely, a failure to 
seriously and comprehensively assess all the effects of regulations. 
To remedy this situation, this section establishes a new framework 
or structure for the range of decision factors expressed in the 
provisions of enabling legislation. In this sense, this section cana­
lizes an agency understanding of its mission and application of the 
provisions of its enabling statute. Under paragraph (4), the agency 
must explain how the benefits of the proposed rule are likely to 
“justify” its costs. The choice of the word “justify” is an important 
one. It signifies two things: first, that precise numerical quantifica­
tion of costs and benefits is neither required nor anticipated in all 
cases; second, that agencies are free to bring to bear certain judg­
mental factors—to supplement their numerical analysis—in 
making the required determination. Thus, the fact that a particu­
lar rule might fail a strict, rigidly-applied cost-benefit test does not 
mean that the benefits of such a rule do not “justify,” or warrant, 
its costs. Indeed, for this reason it is incorrect to consider para­
graph (4) or the related paragraph (b)(2) a “cost-benefit” test.

One such judgmental element is the weighing of the different 
factors, whether benefits or costs, on which the justification of a 
rule is based. If an enabling statute specifies certain factors, again 
whether benefits to be achieved or costs to be avoided, to play a 
certain role in a regulator’s decisionmaking, that regulator should 
give those factors added weight in determining whether the bene­
fits of a rule justify its costs.

Similarly, an enabling statute may specify the relationship be­
tween certain factors which must exist for a rule to be promulgat­
ed. The rudimentary framework for regulatory decisionmaking set 
out in this legislation is designed to encompass and faithfully apply 
such provisions. For example, the Congress recently enacted, in the 
Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, 
amendments to the Consumer Product Safety Act. Under those 
provisions, the Consumer Product Safety Amendments of 1981, 95 
Stat. 703 (1981), a consumer product safety rule may not be promul­
gated unless the Consumer Product Safety Commission finds, 
among other factors, “that the benefits expected from the rule bear 
a reasonable relationship to its costs.” The threshold determina­
tions required by paragraph (4) do not in any way override this 
requirement, but rather give expression to it. Obviously, if the 
Commission determines that the benefits of a rule bear a reason­
able relationship to its costs, those benefits "justify” the costs of 
that rule. r j

Even where Congress can be said to have already performed a 
generalized balancing of benefits and costs in determining that
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same goal—preservation of the environmental, improvement of 
worker safety, and the like—shall be a national priority, an agency 
evaluation of the costs and benefits of specific rules usually will be 
necessary. In some cases, Congress may have precluded agency 
consideration of certain costs (e.g., direct industry financial expend­
itures for compliance), but not others (e.g., adverse consequences to 
the environment, public health, or the overall national economy). 
Paragraph (4) allows a regulator to conform his evalution of the 
effects of a rule to such provisions of an enabling statute. 
ti The second part of paragraph (4) requires the agency to explain 
why the proposed rule is likely to substantially achieve the rule­

making objectives in a more cost-effective manner than the alter­
natives to the proposed rule.” This part of paragraph (4) is even 
less likely to be.expressly or by necessary implication inconsistent 
with the provisions of an enabling statute. As was discussed in 
detail earlier in this report, this part of paragraph (4) addresses the 
means to a regulatory goal. Given the objective, it provides that an 
agency should choose a cost-effective course to achieve it. Most 
enabling statutes address objectives, not the means to them, and 
are therefore unlikely to contradict the cost-effectiveness aspect of 
paragraph (4). Where means are addressed in some fashion in an 
enabling statute, the agency is free to adopt this cost-effectiveness 
evaluation, either by limiting the number of acceptable alterna­
tives or by weighing the costs involved according to the require­
ments of the enabling statute involved.

As made explicit in subsection 622(e), the analysis required by 
this legislation is not required to be made primarily on a numerical 
basis. Consequently, the phrase "more cost-effective” in this part of 
paragraph (4) embodies the common-sense notion that, when choos­
ing among alternatives that will substantially achieve the rulemak­
ing objectives, agencies must clearly explain why the alternative 
chosen is likely to be less economically burdensome or wasteful 
than others.

In summary, paragraph (4) is designed, as discussed earlier in this 
report, to “plug into” the requirements of other statutes. Such a 
design was employed because it is vital that the standards reflected 
in paragraph 622 (c)(4) and (d)(2) be applied as widely as possible in 
agency proceedings involving major rules. If the explanations and 
determinations required by those paragraphs are reasonably and 
fairly made by agencies, Congress and the public will have some 
assurance that major federal regulations are doing more good than 
harm and that they are being structured in ways that achieve the 
most good at the least cost. Accordingly, this framework for rule 
making assures that agencies proceed toward the achievements of 
the important national goals embodied in enabling statutes in a 
responsible and expeditious manner, indeed, in a manner more 
clearly designed to effectively achieve those goals.

Subsection 622(d)
Subsection (d) requires an agency *o issue a final regulatory 

analysis when it issues a final major rule. A summary of the 
analysis is included in the statement of basis and purpose while 
the complete final regulatory analysis is placed in the rulemaking 
file.
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the basis for the agency’s assessment of the costs and benefits and 
of the associated adverse and beneficial effects, can easily be under­
stood.
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economist would regard as the ideal case for performing a cost­
benefit analysis. Nonetheless, agencies will have to do the best they
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Paragraph 622(d)(1)
For all major rules, paragraph (1) requires that the final regula­

tory analysis describe and compare the benefits and costs of the 
rule and of the reasonable alternatives to the rule that were de­
scribed in the rule making proceeding. This analysis should, at 
minimum, consider all the types of costs, benefits and alternatives 
that should be contained in preliminary analyses, as described in 
subsection (c) above. At this stage, costs and benefits identified in 
public comments will also be included. The Committee intends that 
agencies will clearly and logically array the costs and benefits of 
the final rule and of the various alternatives to the rule, so that

The final description of the costs and benefits under this section, 
to be prepared in accordance with subsection 622(e) discussed 
below, should identify the costs and benefits and quantify them 
where possible. Where some aspect of the costs or benefits cannot 
be quantified, the agency should state what significance it attrib­
utes to the nonquantifiable cost or benefit and should explain the 
basis for its conclusion on this point. Finally, the agency should 
compare the costs and benefits of the rule and of the various 
alternatives.

As indicated in the discussion of subsection 622(e) below, the 
Committee does not expect that the foregoing exercise necessarily 
will be performed with a high degree of precision or that the 
accuracy of the. results will be assured. There is no question but 
that agencies will have to utilize various techniques of estimation 
and extrapolation in developing their assessments of costs and 
benefits. The data base available for preparing cost-benefit assess­
ments of major rules will always be more limited than what an

I

!

can with the information available.
In effect, the re< 

and comparison o  ... _o
in an analytical exercise of the sort that typfcaHy’might be done Tn 
connection with the first stage of a formal cost-benefit analysis. 
Subsection 622(d)(1) does not, however, require agencies to engage 
in the kind of exercise that is the hallmark of a strict cost-benefit 
analysis, that is, placing the costs and benefits side by side on a 
strictly numerical basis in order to determine whether the benefits 
exceed, the costs. Subsection 622(d)(1) stops short of this formal, 
numerical comparison; indeed, it does not require a direct determi­
nation of the relative weight of the costs and benefits at all.

Paragraph 622(dX2)
Paragraph (2) takes the agencies one step beyond the descriptive 

exercise of paragraph 622(d)(1). Subject to a carefully limited excep­
tion discussed at length above, it requires that, in the final regula­
tory analysis for a major rule, the agency must make a twofold 
determination: (1) that the benefits of the rule justify its costs; and 
(2) that the rule will substantially achieve the rule making objec­
tives in a more cost-effective manner than the alternatives present-
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ed in the rule making proceeding. The requirement for such a 
determination parallels the requirement of paragraph 622(c)(4) as 
applied to a preliminary regulatory analysis issued in connection 
with the notice of proposed rule making for a major rule. Unless 
the limited enabling statute exception applies, the Committee con­
templates that paragraph (d)(2) will require an agency to assess 
how the benefits of the rule stand up when judged in light of the 
costs and how the rule compares to the various alternatives in 
terms of cost-effectiveness.

A similar arraying of factors should take place when an agency 
evaluates alternatives to a proposed rule. In this way, agencies can 
compare the incremental costs and benefits of various possible 
standards and thereby determine whether a somewhat different 
rule than that initially proposed would be justified.

_ Once again, the Committee would emphasize that this determina­
tion need not be made on the basis of formal cost-benefit principles. 
Agencies may, where appropriate, adopt major rules where they 
cannot demonstrate on a precisely numerical basis that the bene­
fits of the rule exceed its costs or that the rule is the most cost- 
effective approach to achieving the rulemaking objectives. Rather, 
Section 622(d)(2) imposes a less rigid standard that allows leeway 
for the exercise of reasonable and responsible judgment on the part 
of the agency. All that the agency must determine, based upon the 
rule making file considered as a whole, is that the benefits of the 
rule justify the costs of the rule, and that the rule substantially 
achieves the rule making objectives in a more cost-effective 
manner than the alternatives described in the proceeding. As dis­
cussed above, this means that agencies are free to bring to bear 
certain judgmental factors in making the required determination.

This does not mean, however, that agencies are free to act arbi­
trarily or in the absence of appropriate record support in making 
their determinations under paragraph 622(d)(2). An agency’s cost­
benefit and cost-effectiveness determination under that provision 
must be “reasonable.” By imposing the requirement of reasonable­
ness, the Committee intends that the agency will engage in “rea­
soned decisionmaking,” Greater Boston Television Corp. v. FCC, 444 
F.2d 841, 851 (D.C. Cir. 1970), cert, denied, 403 U.S. 923 (1971), in 
reaching its determination under paragraph (2). To satisfy this 
standard, an agency must give “reasoned consideration to all the 
material facts and issues,” must apply clearly articulated and un­
derstandable standards, and must explain the reasons why it has 
reached the determination required under paragraph (2). See id. 
The requirements for such a determination recently were summa­
rized by the D.C. Circuit in National Lime Ass’n v. EPA, 627 F.2d 
416, 452-53 (D.C. Cir. 1980). They include “a requirement that 
assumptions be stated, that process be revealed, that the rejection 
of alternate theories or abandonment of alternate courses of action 
be explained and that the rationale for the ultimate decision be set 
forth in a manner which permits the public to exercise its statu­
tory prerogative of comment and the courts to exercise their statu­
tory responsibility upon review.” A determination that represents 
"reasoned decisionmaking” in this sense will be "reasonable” deter­
mination within the meaning of subsection 622(d)(2).

lii
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cient to allow the agency and interested persons to determine how 
the estimate was developed—e.g., what data was used and how it

not intend to prevent agencies from considering such estimates. 
Furthermore, the requirement for the underlying data for cost or
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benefit information submitted by a person outside the agency 
should not be taken as requiring that person to undertake some 
complicated analysis on his own in order to comment on a proposed 
rule. Rather, this subsection is intended to require that persons 
submitting cost or benefit estimates to an agency disclose the infor­
mation, data and methodologies used in preparing estimates in 
sufficient detail to allow the agency or interested persons to ana­
lyze and evaluate the accuracy and potential limitations of esti­
mates and underlying data. This also will allow agencies to deter­
mine how much reliance can be placed on each estimate.

In the limited instance of an intangible cost or benefit that 
cannot be quantified in any meaningful way, an agency should 
describe the nature and extent of such cost or benefit in as precise 
and succinct a manner as possible. This explanation should include 
a reasonably detailed description and justification of the signifi­
cance ascribed by the agency to the cost or benefit in question.

was gathered, what assumptions were made, what criteria were 
used in selecting data, and how calculations were performed.

By requiring that benefits and costs be quantified “in the most 
appropriate unit of measurement,” the Committee intends to em­
phasize that benefits and costs need not always be expressed in 
monetary terms. For example, benefits that consist of reducing or 
controlling adverse effects on health or the environment should be 
described whenever practicable by estimating the degree to which 
the rule would reduce the risk that such effects would occur.

The Committee recognizes that many estimates of benefits and 
costs cannot be prepared with precision, and that the accuracy of 
such estimates cannot always be guaranteed. The Committee does

This approach is comparable to the “rational basis” standard of 
review of agency decisions in which the courts require the agency 
to show a rational, articulated connection between the facts found 
and the choice of remedies made. E.g., Burlington Truck Lines v. 
United States, 371 U.S. 156, 168 (1962); Seatrain International Inc. 
v. FMC, 598 F.2d 289, 292-93 (D.C. Cir. 1979); City of Rochester v. 
ERA, 496 F. Supp. 751 (D. Minn. 1980).

Subsection 622(e)
Subsection (e) requires an agency to quantify or to estimate 

numerically the costs and benefits of a rule whenever it is reason­
ably possible to do so. The Committee intends that the agency should 
perform this quantification even if uncertainties in the data pre­
clude a precisely accurate numerical estimate. An agency should 
explain any assumptions necessary for its quantitative assessment, 
identify sources of uncertainty, quantify the magnitude of uncer­
tainty and margins of error where involved, and place confidence 
intervals around the estimates obtained. In such cases, results may 
be expressed as a range of predicted values.

In requiring that quantitative estimates of costs and benefits be _. 
accompanied by data, analysis or other supporting materials, the 
Committee intends that such estimates include information suffi-
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while minimizing their weaknesses. Section 623 is part of this
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system, providing for judicial review of regulatory analysis. Section 
624 sets out provisions for Executive Branch oversight.

Congress obviously has a primary responsibility to oversee the 
operations of federal agencies. This duty is partly fulfilled in Con­
gressional deliberations on enabling statutes, but most commonly in

Finally, the subsection stresses that comparisons of costs and 
benefits need not involve a formal mathematical equation, where 
such an approach cannot realistically be followed in view of the 
limitations of the available data. The Committee intends that this 
section should not be construed to require a rigidly formal, dollar- 
for-dollar balancing of costs against benefits. Rather, the Commit­
tee believes that the agency should evaluate carefully the costs and 
benefits of a rule and should demonstrate that the expected bene­
fits of that rule warrant its anticipated costs. Likewise, an agency 
would be required to demonstrate that the rule substantially 
achieves the rulemaking objectives more cost-effectively than alter­
native rules described in the rulemaking.

Subsection 622(f)
This subsection provides that the agency decision maker is the 

person who must perform the preliminary and final regulatory 
analysis and make the various determinations concerning the costs 
and benefits and the cost-effectiveness of a rule. This requirement 
is important, for it preserves the role of regulatory analysis as a 
process which shapes regulatory decisionmaking.

At the same time, the complexities of a particular rule might 
compel an agency to hire consultants to gather data, and perform 
some analysis of that data, for use in the regulatory analysis. This 
subsection specifically allows for such use of consultants as long as 
this practice does not usurp the position of the agency as the 
primary entity evaluating the effects of a rule. This provision does 
not countenance the use by an agency of an analysis prepared by a 
consultant as the preliminary or final regulatory analysis required 
by this legislation, unless the agency carefully reviews and explicit­
ly adopts the analysis as its own.

When a consultant is employed according to the provisions of 
this subsection, that fact must be disclosed in the preliminary and 
final regulatory analyses, including a description of the arrange­
ment with the consultant. This subsection does not constitute a 
grant of authority to an agency to expend funds for this purpose, 
nor does the Committee intend this subsection to provide a justifi­
cation for particular budget requests.
Section 623

Section 623 sets forth the basis for judicial review of agency 
compliance or non-compliance with the regulatory analysis require­
ments of the bill. This section is an important part of what the 
Committee conceives of as a coherent framework for the oversight 
of agency operations.

The Committee views no one method of oversight over federal 
agencies as foolproof or without inherent weaknesses. We have 
therefore tried to weave various oversight techniques together in S.
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the authorization and appropriation process. Both of these tasks 
are critically important. However, Congress is institutionally and 
constitutionally incapable of performing the kind of oversight 
which can provide a remedy for distinct agency violations of law. 
Providing such remedies has traditionally been within the compe­
tence of the courts.

Judicial review of agency actions has several advantages. Being 
outside of the Exectutive Branch, courts obviously do not share 
interests with agencies and can provide a relatively unbiased 
review of agency actions. In addition, private parties can seek a 
remedy in court on their own initiative, providing effective over­
sight of agency operations without the creation of an extensive 
federal oversight bureaucracy. Finally, judicial review involves the 
application of standards of law which, for the most part, are not 
created either by the agency or by the reviewing court. Thus, 
agency activity can be held up to a uniform standard of conduct 
known by all and not subject to change to suit particular circum­
stances.

Yet judicial review suffers from its own peculiar weaknesses. 
Judicial review is a formal process which is relatively inflexible. It 
can be used as a weapon to attack agency activity with which a 
challenger merely disagrees, rather than to remedy arguably un­
lawful agency acts. Finally, judicial review often puts unelected 
judges in a position to in effect second guess agency policy judg­
ments, a result that must be rigorously avoided.

Consequently, there is a need for the President, or someone 
designated by him, to play some role in oversight of agency activi­
ties. Such oversight within the Executive Branch has the flexibility 
and informality which allows the correction of discrete problems 
without unduly snarling the regulatory process. At the same time, 
however, such oversight is a relatively closed process compared to 
judicial review, not open to the same public scrutiny or participa­
tion as a judicial proceeding.

Subsection 623(a)
Under this subsection, agency compliance or noncompliance with 

the requirements of subchapter II of chapter 6 may not be subject 
to judicial review except according to the provisions of section 623. 

Subsection 623(b)
A rule may be selected as "major” and subjected to the regula­

tory analysis process in several different sets of circumstances. For 
the rnost part, these decisions involving major rule status are not 
subject to judicial review of any sort. Subsection (b) completely 
precludes judicial review of the President’s, or his designate’s, de­
termination of whether or not a rule is major under the 
"$100,000,000 test” of paragraph 621(3)(A) and of their designation 
of a rule as major under paragraph 621(3)(B).

Subsection 623(c)
This subsection provides the one exception to the general preclu­

sion of judicial review of the question whether a rule is major. 
Thus, the determination of an agency that a rule is or is not a 
major rule under paragraph 621(3)(A) is subject to judicial review.



I

'*.

I

, 7 - ’ .

i .

jr •

t

i

I
I

I

I
I

156

I

i 
I 

■ r 
.i

H- '. 
f’- -

I
f

•* *?•:

I
I

&

I

I
E-

■

f

I

IFI
«,-A.

I
I
I

I : t
K 5

I
I

However, the scope of review even for that determination is limit­
ed: The agency’s determination may be set aside by a reviewing 
court only upon a clear and convincing showing that it was errone­
ous in light of the information that was available to the agency at 
the time the determination was made.

In establishing this standard, the Committee intends to ensure 
that a court will not lightly substitute its judgment for that of the 
ager.cy on the question of whether a rule falls within the $100 
million criterion of paragraph 621 (3)(A). A party seeking to chal­
lenge an agency determination under the $100 million standard 
would have to carry the burden of proof of demonstrating to the 
reviewing court that the agency’s determination on this question 
was erroneous. Moreover, this burden of proof would have to be 
carried in a clear and convincing manner and would have to be 
made solely on the basis of the information that was available to 
the agency at the time it made the determination. Only when a 
court is persuaded on such a clear and convincing basis would it be 
justified in finding that the agency’s application of the $100 million 
test was erroneous, thereby creating the possibility of a remand for 
additional proceedings, as discussed below.

Subject to the foregoing limitations the Committee concluded 
that judicial review of an agency’s application of the $100,000,000 
impact test is vital to ensure that an agency evaluates in good faith 
the status of a rule as major under this standard. Such review is 
especially important in light of evidence that agencies have manip­
ulated this determination to avoid characterizing a rule as major, 
as discussed earlier. In addition, as we explained above, the 
$100,000,000 impact test is a relatively objective standard involving 
the evaluation of reasonably quantifiable effects. As a result, the 
Committee feels a dispute over the application of this standard is 
susceptible to resolution by the offer of proof in a judicial setting.

This subsection does not allow for this review on an interlocutory 
basis. The Committee concluded that interlocutory review would 
serve no real function while providing an opportunity for vexatious 
litigation not constituting a bona fide challenge to an alleged 
agency error. A challenge to an agency’s decision whether or not a 
rule is major under paragraph 621(3)(A), can be made only upon 
review of a final rule.

In the context of such review, if the court concludes, under the 
“clear and convincing” standard, that an agency erroneously deter­
mined that a rule was not major within the meaning of paragraph 
62(3)(A), the rule ordinarily would have to be set aside and remand­
ed to the agency, so that it could comply with the requirements 
applicable to major rules. However, application of the rule of preju­
dicial error may make such a remand unnecessary. Under section 
706 of title 5, both in its current form and with the changes made 
by this legislation, a reviewing court must take account of the rule 
of prejudicial error. Similarly, section 2111 of title 28 provides that 
a court “shall give judgment after an examination of the record 
without regard to errors or defects which do not affect the substan­
tial rights of the parties.” E.g., Kerner v. Celebrezze, 340 F.2d 736 
(2d Cir.), cert, denied sub nom. Kerner v. Gardner, 382 U.S. 861 
(1975). The harmless error rule of section 2111 has been applied to 
judicial review of administrative actions. E.g., Consolidated Gas
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Where the determinations required by paragraph 622(d)(2) have 
been made, the Committee expects that the court will review the 
entire rulemaking record, including the regulatory analysis and
any other relevant information, to ensure that the agency’s deci­
sion making in the rulemaking is not arbitrary, irrational, or oth­
erwise unsupported by the rulemaking record viewed as a whole. 
The Committee intends that courts will discharge their reviewing 
function so as to ensure that “the agency, given an essentially 
legislative task to perform, has carried it out in a manner calculat­
ed to negate the dangers of arbitrariness and irrationality in the 
formulation of rules ... for the future.” Automotive Parts & Acces-

1

. FERC, 606 F.2d 323 (D.C. Cir. 1979). Thus, despite the 
an agency erroneously determined that a rule was not a 

major rule (and, accordingly, failed to observe all of the regulatory 
analysis formalities required by section 622 for major rules), the 
agency may have effectively developed and analyzed the informa­
tion and made the determinations that constitute the substance of 
a regulatory analysis under section 622. In such a case, taking due 
account of the rule of prejudicial error, a reviewing court should 
not set aside the resulting rule simply because the agency errone­
ously determined that the rule was not a major rule within the 
meaning of subsection 621(3)(A).

By the same token, if a rule, not determined to be major by the 
agency, truly has an impact of at least $100,000,000, and the 
agency does not evaluate its effects, the error is not “trivial” or 
merely “procedural.” As we explained thoroughly earlier, there is a 
strong public interest in the agency evaluating the tradeoffs of 
regulations. Judicial review of an agency’s determination of a rule’s 
status under the $100,000,000 standard is designed to prevent an 
agency from undermining this interest.

Subsection 623(d)
A regulatory analysis prepared under section 622 may not be 

reviewed by any court on an interlocutory or other basis separate 
and apart from review of the rule to which it relates. When a major 
rule is brought before a court for review, the accompanying reg­
ulatory analysis shall constitute part of the whole rule making record 
and shall be considered by the court in determining the legality of the 
rule.

Where the agency simply fails to make the determinations re­
quired by paragraph 622(d)(2), the resulting rule would not be 
based upon a consideration of the significant factors that Congress 
intends will be reflected in the decisionmaking process for major 
rules. See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 
416 (1971). For that reason, a major rule that is adopted without 
the determinations required by paragraph 622(d)(2) would not be a 
rule that the agency is authorized to issue. Cf Industrial Union 
Department, AFL-CIO v. American Petroleum Institute, 448 U.S. 
607, 639-40, 642 (1980). In such a case, the resulting rule should be 
set aside and the agency directed to make the required determina­
tion on the basis of the existing or a supplemental rulemaking 
record, unless the substance of such a determination clearly ap­
pears in the existing record.
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adopted after the public has been afforded an opportunity to 
comment thereon.” This provision does not require that these pro­
cedures be adopted through notice and comment rule making or
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series Association v. Boyd, 407 F.2d 330, 338 (D.C. Cir. 1968). 
Accord, Sierra Club v. Costle,-----F.2d —, No. 79-1565 (D.C. Cir.
April 29, 1981), slip op. at 31—32 & n. 66; National Lime Ass’n v. 
EPA, 627 F.2d 416, 429-30 (D.C. Cir. 1980); Industrial Union Dep’t, 
AFL-CIO v. Hodgson, 499 F.2d 467, 475 (D.C. Cir. 1974).

In making the regulatory analysis part of the entire rulemaking 
record on review, the Committee intends not to focus an “arbitrary 
or capricious” evaluation on the regulatory analysis by itself, but 
to make the analysis relevant to the arbitrariness or capriciousness 
of the whole rule. In this way, the Committee has adopted the now 
familiar approach of courts reviewing a rule, an approach recogniz­
ing that.an agency decision that is based upon factual or method­
ological information is arbitrary and capricious if it lacks adequate 
evidentiary support in the rule making record viewed as a whole. 
See Sierra Club v. Costle, supra, slip op. at 31-32 & n. 67; Associat­
ed Industries of New York State, Inc. v. Department of Labor, 487 
F.2d 342, 349-50 (2d Cir. 1973). During its review of the entire 
administrative record, the court may find the discussion of the 
issues to be addressed in the final regulatory analysis to be so 
lacking that these .weaknesses taint the competence of the entire 
record as a fair basis for the agency rulemaking.

Section 624
Section 624 is designed to achieve the important but limited goal 

of assuring effective Executive Branch oversight of agency compli­
ance with the new procedures for major rules added to Chapter 6 
by this bill. As the savings clause contained in section 7 of the bill 
makes clear, section 624 is not intended to comprise a complete 
catalog or description of the President’s authority vis-a-vis Execu­
tive Branch agencies and independent agencies. Nor is it intended 
to resolve all the questions—some of which are quite difficult—as 
to. what the President’s authority is under the Constitution and 
existing laws, or what it should be. It does not change the authori­
ty an agency is given by other laws to make the substantive deci­
sions in a rulemaking. Section 624 neither grants to nor withholds 
from the President any authority to determine what the substance 
of the agency’s rule should be.

The Committee does believe, however, that effective coordination 
of compliance with the new procedure required for major rules is 
essential. The Committee also believes that this need extends to 
independent agencies as well. Particularly given the limited scope 

there is effective coordination and implementation of this new 
process by the independent agencies as well as Executive Branch 
agencies.

Subsection 624(a)
This subsection authorizes the President to “establish procedures 

for agency compliance” with chapter 6 of title 5, United States
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compliance through which this oversight authority will be 
cised should be adopted publicly and, excent, in tv>Q  
case, the authority should be exercised
thermore, the Committee contemplates that the President or his 
designee, shall take advantage of public comment and expertise 
outside of the Executive Office of the President in developing these 
procedures. At the same time, the Committee has no intention to 
unreasonably constrain the President or his designee. Flexibility is 
vital to ensure that the President or his designee can act to deal 
with unexpected developments or emergencies.

Equally important is the requirement that those procedures "be 
consistent with the prompt completion of rulemaking proceedings ” 
Executive Oversight is a coordination and management tool. The 
Committee intends that this procedural oversight not be used as a 
delay mechanism.

In exercising his authority under this subsection, it would be 
entirely appropriate for the President or his designee to set up a 
procedure to be followed by agencies in determining whether a 
particular rule is a major rule. The Committee must emphasize, as 
section 7 of this bill makes clear, that this subsection is not intend­
ed to displace the ultimate decisionmaker in rule making under 
other provisions of law. This subsection provides one kind of over­
sight of the decisionmaking process, but does not change who must 
make a particular substantive decision in rulemaking. Subsection 
(a), for example, does not authorize the President to substitute his 
judgment for that of an agency in making the determinations 
required by paragraph 622 (c)(4) and (d)(2), insofar as he has not 
been delegated the power to do so by law.

The President, or his delegate, also may "monitor, review, and 
ensure agency implementation of such procedures.” This provision 
allows the President, or his delegate, to take steps to ensure agen­
cies have followed the procedure established by him for compliance 
with chapter 6. The President could require agencies to submit to 
him or his delegate proposed regulatory analyses for this purpose. 
If an agency has not implemented a procedure for compliance with 
chapter 6 which may have been established by the President or his 
delegate, he could require the agency to complete the mandated 
procedure. The President must report to the Congress annually 
concerning agency compliance or non-compliance with chapter 6. 

Subsection 624(b)
Subsection (b) allows the President to delegate the oversight 

authority set out in subsection (a) to the Vice President or an 
officer within the Executive Office of the President. To ensure that 
this important authority is actually exercised by a senior official, 
one to whom Congress has ready access, a designee, other than the 
Vice President, must be confirmed by the Senate. This delegate 
could be an official who would otherwise be subject to Senate 
confirmation, or he could be confirmed specifically to exercise this 
authority. Notice of any change in the designee must be published 
in the Federal Register.

I
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Subsection 624(c)
Subsection 624(c) precludes judicial review under the Regulatory 

Reform Act of the exercise, or the failure to exercise, the authority 
granted to the President pursuant to this section. The executive 
oversight provision is intended to be just that—i.e., a management 
tool that the President can use to monitor, review and ensure that 
agencies implement procedures designed to effectuate compliance 
with the regulatory analysis and^'related requirements of chapter 6. 
This is an area in which the need for some sort of centralized 
oversight and coordination is imperative; Section 624 responds to 
that need.

While executive oversight and coordination is essential to make 
the regulatory reforms of Chapter 6 function effectively, judicial 
intrusion into this executive management process would almost 
certainly create obstacles to the smooth functioning of the process 
without protecting any important interests. For this reason, subsec­
tion 624(c) insulates from judicial review under this Act the exer­
cise or failure to exercise the authority granted by section 624.

By stating that the exercise or failure to exercise this authority 
is not subject to judicial review "under this Act," the Committee 
recognizes that there may be instances in which the exercise or 
nonexercise of such authority involves actions that might be au­
thorized or precluded under the Constitution or other statutes 
which are subject to judicial review.

For example, suppose the President established a purported pro­
cedure under subsection 624(a) that precluded an agency from 
adopting any major rule unless the benefits of the rule justified its 
costs, without regard to any provisions of the enabling statute 
pursuant to which the agency was acting. An agency, attempting to 
implement the President’s directive, might conceivably utilize cost­
benefit analysis as a decision factor in adopting a rule, even though 
the relevant enabling statute "directs otherwise” within the mean­
ing of paragraph (2) of subsection 622(d). Subsection 624(c) would 
not preclude a person from challenging such an agency rule in 
court on the ground that the rule conflicted with the relevant 
enabling statute. Since judicial review would be based on a statute 
other than "this Act"—i.e., the enabling statute—the reviewing 
court would be justified in setting aside such an agency rule. The 
agency could not defend against such an action by asserting that 
its rule was adopted in accordance with procedures established by 
the President under subsection 624(a), which themselves are insu­
lated from judicial review under subsection 624(c). For in such a 
case, the challenge to the agency rule would not have been brought 
"under this Act" within the meaning of subsection 624(c).

Similarly, if the President takes action that is based upon au­
thority that he possesses both under section 624 and under some 
other statute, the fact that his action would not be subject to 
judicial review as an exercise of authority under section 624 does 
not mean that it would not be subject to judicial review as an 
exercise of authority under the other statute. By the same token, if 
some other statute requires the President to exercise authority of 
the same sort that is granted in section 624 of this Act, the Presi­
dent’s failure to exercise such authority could be subject to judicial
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review under such other statute, even though it could not be re­
viewed “under this Act.”

Subchapter III
Subchapter III provides for the periodic review of major rules 

and for the publication of agenda and calendars of contemplated 
agency actions.

Section 631
This section sets out a procedure for the review of each major 

rule every ten years. This provision is intended to subject existing 
rules which are major under subsection 621(3) at the time of review 
to the discipline of regulatory analysis. In addition, this section 
builds into the regulatory system a mechanism for the review of 
major rules to periodically determine whether those rules are still 
useful or are in need of modification.

Paragraph 631(a)(1)
Paragraph (1) initiates the process of reviewing existing major 

rules by requiring each agency to prepare and publish for comment 
a proposed schedule for the review of existing major rules within a 
ten year period of the effective date of section 631. This provision 
will require an agency to determine which of its existing rules are 
major under the definition in subsection 621(3). The schedule must 
be published not later than nine months after the effective date of 
section 631.

Paragraph 631(a)(2)
This paragraph requires the agency to submit its proposed sched­

ule to the President or an officer designated by him pursuant to 
section 624 at least ninety days before the schedule is to be pub­
lished. The President or his designee may select additional rules to 
be placed on the agency’s schedule of review.

The schedule must contain a brief explanation of why the agency 
considers each rule on the schedule to be major and must set a 
date for the initiation and completion of the review of each such 
rule. Related rules may be grouped for simultaneous review.

Paragraph 631(a)(3)
Paragraph (3) requires each agency to publish its final schedule 

for review of existing major rules, including those selected by the 
President or his designee, not later than one year after the effec­
tive date of section 631. The agency must publish with the final 
schedule its response to the reasonably significant comments re­
ceived on the proposed schedule.

Paragraph 631(aX4)
Unless provided otherwise by another statute or granted an ex­

tension pursuant to subsection 631(0, paragraph (4) requires an 
agency to review each major rule in effect when section 631 is 
enacted within ten years. These rules may be reviewed within a 
shorter period. There are three possible results to each review: the 
renewal, amendment, or repeal of the rule.
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analysis under paragraph 622(d)(1), except that this assessment will 
be based on empirical data flowing from the actual operation of the

gly, if the agency determines that a rule is no longer a 
lie at the time it is to be reviewed, or if the agency isi
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rule. Such assessments can be expected to provide very useful, and 
hitherto unavailable, data on the actual impact of federal regula­
tions.

Paragraph (4) emphasizes the Committee’s intention that the 
periodic review of rules is to be performed only on rules which 
qualify, as major at the time such a review would be performed. 
Accordingly, if the agency determines that a rule is no longer a 
major rule at the time it is to be reviewed, or if the agency is 
proposing changes to the rule which would make it no longer a 
major rule, paragraph (4) requires that determination or the pro­
posed changes to be explained in the notice of proposed action. 

Subsection 631(d)
This subsection applies the provisions of section 553 and of chap­

ter 6 of title 5 to any repeal or amendment of a major rule through 
the review, process in the same manner as if the repeal or amend­
ment was initiated outside of the periodic review.

Subsection 631(e)
Subsection (e) provides a procedure similar to present notice-and- 

comment rule making for the renewal of a rule as a result of

Paragraph 631(b)(1)
This paragraph parallels paragraph 631(a)(4), requiring that each 

major rule promulgated, amended, or otherwise renewed by the 
agency after the enactment of section 631 to be reviewed within 
ten years of the date on which such a rule becomes effective. 
Again, there are three possible results to each review: renewal, 
amendment, or repeal.

This paragraph inaugurates a regime of repeated review of major 
rules at ten year intervals. For example, a major rule which is 
promulgated after the effective date of this section must be re­
viewed no later than ten years after it becomes effective. If the 
ru e is renewed or amended when that review is performed, the 
rule must be reviewed again within ten years of the date of the 
renewal or amendment, that is, within ten years of the date the 
renewed or amended rule becomes effective.
Paragraph 631(b)(2)

Paragraph (2) allows the President or the officer designated by 
him pursuant to section 624 to select for periodic review additional 
rules which were promulgated after the enactment of section 631. 

Subsection 631(c)
Subsection (c) sets out the procedure by which review of a major 

rule is initiated, the publication of a notice of proposed action 
regarding, the rule under review. This notice is similar in purpose 
and function to a notice of proposed rule making.

The most critical information included in this notice is “an as­
sessment of the benefits and costs of the rule during the period in 
which it has been in effect.” The Committee contemplates that this 
assessment will be similar to the “description and comparison of 
the benefits and costs” of a rule required in a final regulatory

•
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periodic review. In publishing a renewed rule which continues to 
be major, however, the agency must explain its determination that 
the benefits of the rule continue to justify its costs and that the 
rule continues to be cost-effective.

Paragraph 631(fXl)
This paragraph allows the President, or the officer designated by 

him, to extend the period for the review of a major rule by up to 
an additional five years if an agency for good cause is unable to 
comply with the requirements of section 631 with respect to that 
rule within the normal ten-year period. An extension must be 
published in the Federal Register with an explanation of the rea­
sons for the extension.

Paragraph 631(fX2)
Paragraph (2) allows an agency to amend any schedule for 

review of rules if the amendment is approved by the President or 
his designee. The President or his designee may also order such an 
amendment. Any amendment must be published in the Federal 
Register.

Subsection 631(g)
Subsection (g) provides that, when an agency fails to comply with 

this section within the applicable time periods with respect to a 
particular major rule, it must publish a notice pursuant to subsec- 
f.on 631(c) to withdraw or renew the rule and complete proceedings 
< n that proposed action within 180 days. If the agency fails to take 
such action, a private party may seek judicial relief pursuant to 
action 706 of title 5.

Subsection 632(a)
Subsection 632(a) requires each agency to publish during April 

and October of each year an agenda of the rules the agency expects 
to propose, promulgate, renew, or withdraw during the next twelve 
months. This subsection sets out certain information about these 
contemplated actions which must be included in the agenda. These 
agendas are intended to increase the opportunities for the.public to 
participate in the development of regulations by providing them 
with an “early warning” system. This semi-annual survey of the 
agency’s activity is also an important managerial tool for the 
agency. It helps to identify overlapping or conflicting regulations, 
so that coordination can occur when it is most effective, i.e., while 
the rules are still being developed. The agendas also give the 
President, the Congress, other agencies, and all those affected by 
rules, advance notice of important, upcoming rules, thereby facili­
tating planning and public participation.

Subsection 632(b)
Subsection (b) provides that in May and November of each year 

the President or his designee shall publish a Calendar of Federal 
Regulations listing each of the major rules expected to be acted on 
by all agencies, as described in their regulatory agendas.
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a major rule on its. regulatory agenda does not preclude it from 
proposing.that.rule if it. publishes with the proposed rule an expla-

on 5 makes two important changes in the provisions of the 
dealing with j’udicial review of agency actions.

4

s power has been delegated 
U.S. 649, 692 (1892), and on

i*

n Dep t., ArL-ClO v. 
(1980) (Rehnquist, J.

■>,r-

(U.S. June 16, 1981)
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U.S. 882,884 (1951) (dissenting opinion).
One primary mechanism for control

establish an "intelligible principle” to govern the delegation 
that the judiciary will hold invalid actions which are not au
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by emphasizing that absent c^eay Congressional guidelines
how, once delegate^ the power is to be used, the purported grant 

may be unconstitutional. E.g.,_Industrial Union Dep't., AFL-CIO v. 
U.^. w., , (1980) (Rehnquist, J.

concurring) (concluding that § 6(b)(5) of the Occupational Safety 
and Health. Act violates "the doctrine against uncanalized delega-
tions of legislative power”); American Textile Manufacturers Insti­
tute, Inc. v. Donovan, 49 U.S.L.W. 4729, , (U.S. June 1G, 198U
(Rehnquist, J., dissenting). Moreover, once Congress has done its

i
Subsection 632(c)

This subsection makes clear that the failure of an agency to list 
a major rule on its. regulatory agenda does not preclude it from 
proposing that rule if it publishes with the proposed rule an expla­
nation of its failure to list the rule in its agenda.

Subsection 632(d)
Subsection (d) precludes judicial review of the operation of sec­

tion 632.

SECTION 5

Section 5. makes two important changes in the provisions of the 
A.P.A. dealing with judicial review of agency actions.

Subsection 5(a)
Subsection 5(a) of this bill gives the United States courts of 

appeals exclusive jurisdiction to review informal rule making. It 
provides further that a petition to review an agency rule may be 
filed with the United States Court of Appeals for the District of 
Columbia Circuit, or for the circuit in which such a person resides or 
in which such person’s principal place of business is located.

Subsection 5(b)
_ This subsection of S. 1080 makes several changes to the provi­

sions of the A.P.A. governing the scope of judicial review of agency 
actions. These amendments are premised on the basic constitution­
al principle that in a republic, legislative power must be exercised 
by elected representatives to whom this power has been delegated 
by the citizenry, see Field v. Clark, 143 U.S. 649, 692 (1892), and on 
a growing discontent with the degree to which Congress has dele­
gated this power to administrative agencies. As Justice Douglas 
once asserted, "Unless we make the requirements for administra­
tive action strict and demanding, expertise, the strength of modern 
government, can become a monster which rules with no practical 
limits on its discretion. Absolute discretion, like corruption, marks 
the. beginning of the.end of liberty.” New York v. United States, 342

. . . control of agency discretion is the
requirement that when the legislature delegates power, it must 

an oil v\1 a” 4-z* SHCl

----- v----------------- ------------ not author­
ized by the statutory delegation. Indeed, a number of recent opin­
ions by members.of the Supreme Court have underscored that need
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sions as to the extent of agency jurisdiction or authority. Moreover, 
other experiences with judicial review during the past decade dem- t

trine and our intent that the courts not presume that the agenci 
are correct in their interpretations of the law, whether deriv(

an “asserted” basis for the rule, (that is, where the agency relies on 
the finding as part of its rationale for the policy choice reflected in
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duty by establishing such principles, the courts must do their duty 
by holding invalid actions which are not authorized by that statu­
tory delegation. In the words of Mr. Justice Reed, .“An agency may 
not finally determine the limits of its statutory power. That is a 
judicial function.” Social Security Board v. Nierotko, 327 U.S. 358, 
369 (1946).

We believe that it is appropriate for Congress to underscore this 
principle that the courts, and not agencies, make the final deci-

the rule).
Under clause 2(F) the “substantial support” must be found in 

“the rule making file, viewed as a whole. ’ This provision meshes 
with other provisions of S. 1080 amending section 553, discussed 
earlier, which require the organized and systematic development of 
a file on which the rule making action is to be based and judicially 
reviewed.

Section 706 in its present form does not specifically prescribe the 
standard of review for factual issues raised in review of rules

I
i

■

onstrate the need for additional Congressional guidance to the 
courts on other aspects of the review of agency rules. Jn certain 
cases, the courts have given undue deference to agency interpreta­
tions of Congressional intent in construing statutory provisions or 
terms. This judicially created doctrine of deference, which in cer­
tain instances is applied as a virtual presumption of correctness of 
all interpretations of law by an agency, imposes unfair burdens on 
citizens in appeals of agency rules and undermines the proper role 
of the courts. We wish to make clear our disapproval of this doc­
trine and our intent that the courts not presume that the agencies 
are correct in their interpretations of the law, whether derived 
from the Constitution, the organic statutes and implementing regu­
lations, procedural statutes, such as the Administrative Procedure 
Act, or federal common law where it exists.

The first change made by subsection 5(b) is the insertion of the 
word “independently” in the introductory sentence of section 706 of 
title 5, United States Code ("the reviewing court shall independent­
ly decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicability of 
the terms of an agency action”). This modification applies to all the 
duties of a reviewing court set out in that sentence and is intended 
to reemphasize the primary role of the courts in interpreting all 
sources of law involved in the review of agency rules.

The addition of a new. clause (F) to section 706(a)(2) provides a 
separate, clarified standard for review of certain factual determina­
tions in informal rulemakings. Relying on the analysis in Recom­
mendation 74-4 of the Administrative Conference, 1 C.F.R. 
§ 305.74-4 (1980), clause 2(F) requires substantial support for factu­
al determinations in informal rulemaking when (1) the determina­
tion of fact is necessary to the rule, (that is, where the rule would 
fail to satisfy the “arbitrary, capricious, [or] an abuse of discretion” 
criterion, or where the rule would be in excess of the agency’s 
authority, absent such a finding of fact), or (2) the finding of fact is 
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and substantiated by the record.” Appalachian Power Co. 
545 F. 2d 1351, 1356 (4th Cir. 1976). See Sierra Club v. C
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not intend the words “substantial support” to imply that agencies 
must use procedures.beyond those required by law elsewhere.

trary, capricious, [or]
2(A), and the factual ft
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promulgated under section 553 procedures. Courts have thus had to 
apply the “arbitrary, capricious, [or] an abuse of discretion” test to 
these factualjssues. Many have looked for analogy to the "substan­
tial evidence” standard now applicable to review of rule makings 
on the record” and have formulated an equivalent standard re­

quiring a court to take a “hard look” at agency factual determina­
tions. Other courts have reviewed factual issues in a variety of 
ways, none easily defined.

The “substantial support” criterion is based on the precedents of 
judicial, review provisions in recent enabling statutes that follow 
the logic of the “hard look” line of cases. E.g., Toxic Substances 
Control Act, 15 U.S.C. § 2618(c)(B)(i); Federal Trade Commission 
Act, as amended, 15 U.S.C. § 57a(e)(3)(A). We intend that the courts, 
in applying this standard, essentially follow the criteria discussed 
by the Supreme Court in Universal Camera Corp. v. NLRB, 340 
U.S. 471, 487-88 (1951) and Consolo v. FMC, 383 U.S. 607, 619-20 
(1966). Later circuit cases such as Greater Boston Television Corp. v. 
FCC, 444 F. 2d 841, 851 (D.C. Cir. 1970) characterize the court’s role 
as making certain that the agency took a “hard look” at the salient 
problems, and “genuinely engaged in reasoned decision-making.” 
Others, citing the Supreme Court’s decision in Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971), have held that “the 
grounds upon which the agency acted must be clearly disclosed in, 
and substantiated by the record.” Appalachian Power Co. v. Thain, 
545 F. 2d 1351, 1356 (4th Cir. 1976). See Sierra Club v. Costle, No. 
79-1565 (D.C. Cir. .April, 29, 1981) (“If the agency’s decision is not 
based on substantial evidence it wili be held to be arbitrary and 
capricious.” Id. slip op. at 32 n. 67.). The words “substantial sup­
port” are also, intended to require that the data or materials in the 
record, on which the agency based its factual determinations must 
be reliable and credible even though they do not necessarily satisfy 
the rules of evidence applied in judicial proceedings.

Earlier versions of this amendment used the words "substantial 
evidence” rather than “substantial support” in clause (2)(F). The 
change in language here is meant to negate any implication that 
the intent of these amendments is to require indirectly the use of 
trial-type procedures in informal rule making. Procedural require­
ments for informal rule making will be found in other provisions of 
the A.P.A., such as in our amendments to section 553, and in 
constitutional and common law considerations of fairness. We do

Finally, “substantial support” standard in new clause (2)(F) rec­
ognizes that there is a distinction between an exercise of discretion 
(policy choice) by the agency, which remains subject to the “arbi­
trary, capricious, [or] an abuse of discretion” standard of clause 
2(A), and the factual foundation for such a choice.

The final change of subsection 5(b) adds a new subsection (c) to 
section ,706 of title 5, United States Code. The first sentence of new 
subsection (c) of section 706 directs the courts to play a more active 
role in policing regulatory power by closely construing statutes 
which transfer regulatory authority to administrators. The Su­
preme Court has followed this approach in recent decisions. FCC v. 
Midwest Video Corp., 440 U.S. 689 (1979); NLRB v. Catholic Bish-

I- ?. •’
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ops of Chicago, 440 U.S. 490 (1979). See also Kent v. Dulles, 357 U.S. 
116 (1958); National Cable Television Assn. Inc. v. United States,

lieve that reviewing courts have fulfilled their reviewing duties in 
the manner prescribed by Justice Reed in Social Security Board v.
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The following conclusion reached by the
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boundaries of the authority delegated by Congress. Indeed, for 
court to allow an agency to. go beyond these boundaries would 'S It
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415 U.S. 336 (1974); Schwartz, Administrative Law Cases During 
1979, 32 Ad. L. Rev. 441, 413-415 (1980).

Thus, subsection (c) emphasizes the responsibility of reviewing 
courts to make sure that agencies do not exceed the jurisdiction or 
authority conferred on them by statute. There are many who be-

Nierotko, supra. Others, in the Congress and in the public at large, 
believe that when federal regulators do seek to intrude into areas 
not contemplated by the authorizing statute, reviewing courts are 
too lenient in judging whether an agency has imposed an unau­
thorized regulatory burden on the citizen. Subsection (c) does not 
seek to resolve this controversy but imposes a standard which is 
intended to assure the critics and at the same time not change the 
existing law to the extent that courts are in fact discharging the 
conventional responsibility of the judiciary to prevent agencies 
from exceeding their delegated powers.

In this respect, subsection (c) embodies a legislative solution simi­
lar to that employed by the Congress when it enacted the Adminis­
trative Procedure Act and the Taft-Hartley Act in 1946 and 1947. 
That story is recounted in Justice Frankfurter’s opinion for the 
Court in Universal Camera Corp. v. National Labor Relations 
Board,.340 U.S. 474.(1951). The following conclusion reached by the 
Court in that case is, in the Committee’s opinion, equally applica­
ble to this subsection:

[Ejnactment of these statutes does not require every 
Court, of Appeals to alter its practice. Some—perhaps a 
majority—have always applied the attitude reflected in 
this legislation. To explore whether a particular court 
should or should not alter its practice would only divert 
attention from the application of the standard now pre­
scribed to a futile inquiry into the nature of the test 
formerly used by a particular court.

Under subsection (c), a court must determine that the agency’s 
authority to act has been granted expressly in the organic statute 
or, in the event of ambiguity, by reference to the statute’s legisla­
tive history or other contemporary materials relevant to ascertain­
ing legislative intent. This provision is intended to underscore the 
duty of the courts to ensure that agencies do not transcend the 
boundaries of the authority delegated by Congress. Indeed, for a 
court to allow an agency to go beyond these boundaries would be 
"an unwarranted judicial intrusion upon the legislative sphere 
wholly at odds with the democratic processes of lawmaking contem­
plated by the Constitution.” Lubrizol Corp. v. ERA, 562 F.2d 807, 
820 (D.C. Cir. 1977). See City of Palestine v. United States, 559 F.2d 
408, 414 (Sth Cir. 1977); National Nutritional Foods Ass’n v. Mat- 
thews, 557 F.2d 325, 326, (2d Cir. 1976).

Since by its terms, new subsection (c) of section 706 is applicable 
only to ‘‘determinations concerning statutory jurisdiction or au­
thority under clause (2)(C)” of section 706(a), it does not govern 
review of agency action that allegedly violates other clauses of 
section 706(a)(2). Thus, for example, an agency’s failure to comply

nona
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with its own regulations might not be “in accordance with law”, 
but would not be in excess.of the agency’s statutory jurisdiction or 
authority within the meaning of subsection (c). Likewise, review of 
agency action which allegedly violates the clause (B) language 
“contrary to constitutional right,” the clause (C) language “short of 
statutory right,” or the clause (D) language “without observance of 
procedure required by law” would not be subject to the require­
ments of subsection (c).

broadest sense, of course, an agency may be said to exceed 
its “jurisdiction or authority” whenever it acts improperly. As 
already, noted, those words are.not used in that expansive sense in 
this legislation. “Jurisdiction” is to be given its conventional mean­
ing of the capacity or power to act concerning a subject matter, 
area of activity or class of persons or firms. E.g., N.L.R.B. v. The 
Catholic Bishop of Chicago, 440 U.S. 490 (1979). 
,,.The word “authority” is sometimes regarded as a synonym for 
“jurisdiction”. As used in subsection (c), however, it has a broader 
significance. When an agency’s action is alleged to be in excess of 
its statutory authority, the issue will be the meaning of the statute, 
which is a judicial question to be decided by the court. Subsection
(c) directs the court to make sure that the agency’s assertion of 
authority is supported by the language of the statute or other 
evidence of ascertainable legislative intent. E.g. F.C.C. v. National 
Citizens Committee for Broadcasting, 436 U.S. 775 (1978). In that 
case, the FCC issued regulations prohibiting common ownership of 
broadcast stations and daily newspapers in the same market. In 
the terminology of subsection (c), issuance of the regulation would 
be within the FCC’s “jurisdiction”—over broadcast licensees, and 
the question for decision on review, as the Supreme Court stated at 
the outset of its opinion, would be “whether these regulations . . . 
exceed the Commission’s authority under the Communications 
Act,” id. at 779, thus triggering the provisions of subsection (c). On 
the other hand,, if the Commission has concluded that the Commu­
nications Act did not authorize it to take into account a licensee’s 
ownership of other media facilities, the first sentence of subsection 
(c) would not be applicable, because in such a case the consequence of 
the Commission’s conclusion would be a lessening rather than an 
increase of regulation. In such a situation, those contending that the 
Commission was required to take into account the factor of owner­
ship of other media would in effect be arguing that the Commission’s 
failure to do so was, in the words of clause (C), “short of statutory 
right.” But agency action short of statutory right is not subject to 
this requirement of subsection (c), because by its specific terms the 
subsection applies only to a determination concerning jurisdiction or 
authority. Action allegedly short of statutory right, of course, would 
be subject to judicial review pursuant to section 706(a)(2)(C) but not 
pursuant to this requirement of subsection (c).

The phrase, "in the event of ambiguity,” reflects the Committee’s 
recognition that if a court looks only at the words of a statute, 
there may be ambiguity concerning the agency’s jurisdiction or 
authority not only because the statute may be couched in broad 
terms, but also because a literal interpretation of the relevant 
statutory provision would produce an anomalous result. In United 
Housing Federation, Inc. v. Forman, 421 U.S. 837 (1975), for exam-
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must be considered a security transaction simply because the statu- 
tory definition of a security includes the words rand . . . stock’.”[Id.

abuses of post-hoc legislative history. 
Comm'n v. GTE Sylvania, Inc., 447 U.S.
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pie, the lower court held that shares of stock in a cooperative 
housing project were securities. The Supreme Court reversed, re- 

j. jecting the "literal approach” that "the sale of shares called ‘stock’
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iat 848. The Court said that it-was "guided by a traditional canon of 
statutory construction: "[A] thing may be within the letter of the 
statute and yet not within the statute, because not within its spirit, 
nor within the intention of its makers.” Id. at 849. Thus while 
courts may resort to the statute as a whole and its legislative 
history to ascertain the legislative will, we do not intend to allow 
abuses of post-hoc legislative history. Consumer Product Safety 
Comm'n v. GTE Sylvania, Inc., 447 U.S. 102 (1980).

The requirement that the court’s decision concerning an agency’s 
jurisdiction or authority be based on the language of the statute or 
other evidence of “ascertainable legislative intent,” reflects the 
intention of the Committee that an extension of an agency’s juris­
diction or authority beyond that expressed in the language of the 
statute must be based on facts or materials in the statute’s legisla­
tive history that can be discerned, identified, and discussed by the 
reviewing court. Subsection (c) requires more than surmise, more 
than a lack of evidence which would negate the extension. It re­
quires, instead, identifiable materials which provide support for the 
extension.

The Committee thus is of the belief that under subsection (c) an 
asserted extension of jurisdiction or authority that is unsupported 
by the language of the statute may not be upheld merely on the 
ground that the legislative history is not illuminating and the 
agency has made a determination that the court finds reasonable. 
Accordingly, under this amendment, a reviewing court could not 
properly uphold an extension of agency authority beyond that ex­
pressed in the statutory language on the ground that the extension 
"is reasonable and is not prohibited by the statute” or that the 
extension "is reasonable and is consistent with the statute.” Sub­
section (c)’s requirement of affirmative evidence is not met by an 
absence of contradictory evidence. Reasonableness and consistency 
with the statutory purpose are not the equivalent of evidence of 
ascertainable legislative intent.

Subsection (c) directs reviewing courts to play a more active role 
than some courts have in the past by carefully construing statutes 
which transfer regulatory power to administrative agencies. In 
complying with the subsection, reviewing courts should take a hard 
look at assertions of regulatory jurisdiction or authority which an 
agency seeks to justify by the argument that the asserted power is 

■ granted by implication. In the exercise of its reviewing responsibili­
ty. the court will make use of all appropriate materials for ascer- 

[ as well by the 
nature of the asserted power. If, for example, the agency is seeking 
to assert a basic or significant extension of authority, the reviewing 
court should not uphold the extension unless it is conscientiously 

" convinced that the statute and relevant legal materials demon­
strate that Congress addressed the issue, and that the statute does 
contain the authority asserted by the agency. On the other hand, if 
the asserted authority at issue relates to an interstitial or minor 

•v.-



4

170

i

;

>5

equal balance. A?

ks

.j-*’

4i
V;

I

I

I
I
i
I
i
I

I

I

I

(

■Wi

v. vw ugvuvj luiviyiciauuiio ui law, wiuvii ovmv f,v.
courts have elevated to a virtual presumption of correctness, places O 
the bureaucratic thumb on the scales of justice, weighting them H 
against the citizen. We intend this amendment to reestablish an

These amendments do, however, leave room for proper reliance 1 
i agency expertise where it actually exists. It is not our intent to R 

dude judicial consideration of an ;
on ai
preclude judicial consideration of an ; 
This interpretation will be one elemenf of the process of independ-
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agency’s legal interpretation,
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burden on them to act sua sponte. Those seeking review of a rule 

raised, the burden of persuasion, passes to the person asserting that 

consistent with the Constitutional premise that delegations of legis- Ft: 
lative power to.unelected officials are to be narrowly construed. It ¥ 
is also far easier to prove the affirmative, that an agency has f 
jurisdiction, than to prove the negative, that it does not. This is ? < 
consistent with other sections of this legislation which require an J,; ! _ . - . v ------
which the rule is proposed and of the congressional intent specifi-• _......... ........ ‘
rule making, and which require an agency to include in the state- i -. 
ment of basis and purpose a memorandum of law supporting the 
determinations of the agency that the final rule is within the i ■ 
authority delegated by Congress and is consistent with Congres- | ‘ 
sional intent.

’t'i. 

I 

, -V

matter, the reviewing court might well conclude that although 
Congress had not addressed the specific issue, the matter is of such 
a character that sensible administration necessarily requires exer- 
cise of such an implementing authority and therefore that a fair 
construction of the statute and relevant legislative materials lead W* 
the reviewing court to conclude that Congress has conferred the W 
necessary authority.

In imposing a duty on the court to ascertain the statutory basis F; 
for agency jurisdiction or authority we do not intend to impose a M 
burden on them to act sua sponte. Those seeking review of a rule i 
must still raise the question, of jurisdiction or authority, but once 
raised, the burden of persuasion passes to the person asserting that te 
agency jurisdiction exists. This is not a revolutionary change. It is

lative power to unelected officials are to be narrowFy construed? ft

jurisdiction, than to prove the negative, that it does not. This is
< ................. " ' .......................- — — — — —----------- — — ™ . ■ * * w v * w .. m a «
agency to include a statement of specific statutory authority under 

. . V. -- ------- --------- ■
cally sought to be achieved by the rule in the notice of proposed

ment of basis and purpose a memorandum of law supporting the

authority delegated by Congress and is consistent with Congres­
sional intent.

The second sentence of new subsection (c) of section 706 is in­
tended to make clear the Congress’s intent that the courts perform, 
and perform diligently, their traditional role as the ultimate and 
impartial interpreters of the law. It is designed to ensure that, as 
to questions of law, the agency and those seeking review stand on 
equal footing before the court without bias, preference, or defer­
ence to either and without any presumption in support of or 
against agency action. The only exception we make is for questions 
of jurisdiction or authority. Where such an issue is raised on 
review, the first sentence of subsection (c) imposes the burden on 
the proponent of agency jurisdiction to demonstrate that Congress 
has delegated to the agency the authority to act. The word “other” 
in the second sentence of new subsection (c) makes clear that the 
general rule of the second sentence is not to be read to lessen the $ 
obligations imposed by the preceding sentence on the proponent of 
agency jurisdiction and authority.

When a citizen challenges an agency’s rule or order in the ; 
courts, the odds should not be stacked against him by judicial 
presumptions in favor of the agency. The judicially created doc- |;;t 
trine of deference to agency interpretations of law, which some



4
-

7

I■■

1I
I

[

608 F.2d 113 (Sth Cir. 1979); Bituminous Coal Operators Ass’n. v. 
Secretary of Interior, 547 F.2d 240 (4th Cir. 1977); and Beryllium

r

can and do distinguish factual and policy from legal questions 
when reviewing agency action. E.g., Sweringen Aviation Corp. v.

govern resolution of each category of issues on appeal. E.g, 
chanan v. United States Postal Service, 508 F.2d 259, 267 n. 2<

•kS

i

govern resolution of each category of issues on appeal. E.g., Bu- 
chanan v. United States Postal Service, 508 F.2d 259, 267 n. 24 (5th 
Cjr. 1975);. Crosby, y. United States, 496i F.2d 1384, 1389 (5th Cir. 
• ^wv**** w vzxz v* k* v • a ”X W A « ArfkA X 1 Vj A A Arf \ A V A VyA A • A I O/«

By establishing clear standards for review of the various compo­
nents of agency decisions, these amendments will simplify the task 
of the courts.

I

L

Corp. v. United States, 449 F.2d 362 (Ct. Cl. 1971).
In providing that the "no presumption” criterion will apply only 

to questions of law, our intent is to preserve the existing “arbi­
trary,, capricious, [or] an abuse of discretion” standard of section 
706 with respect to policy determinations made within the permis­
sible limits of agency discretion. In addition, the "no presumption 
criterion” does not apply to questions of fact, which are covered by 
the “substantial support” criterion.

We recognize that some.issues will involve mixed questions of 
law. and policy, or law and fact. But the difficulties in parsing and 
reviewing such issues under differing criteria now exist under sec­
tion 706 in its present.form. Thus this revision of section 706 does 
not create, an obligation for the courts to wrestle with a new 
categorization. Despite the difficulties inherent in this task, courts

171

ent judicial examination. Nonetheless, the effect of any agency 
interpretation of law on the court’s own interpretation should not 
depend on some general, rule of deference or presumption of valid­
ity. Rather, in examining an agency interpretation of law, the 
court should evaluate "the thoroughness exhibited in [the agency's] 
consideration, the validity of its reasoning, its consistency with 
earlier and later pronouncements, and all those factors which give 
it power to persuade, if lacking power to control.” Skidmore v. 
Swift & Co. 323 U.S. 134, 140 (1944). The court should also weigh 
any countervailing factors bearing on the validity of the agency’s 
legal position.

Accordingly, under this amendment, a reviewing court may not 
proceed on the assumption that it should uphold an agency’s statu­
tory construction merely because that construction is not unreason­
able or not irrational. By including the second sentence of para­
graph (c), we intend to reject the view expressed in Udall v. Tail­
man, 380 U.S. 1, 16 (1965), and other cases that a court should 
defer to an agency’s interpretation of a statutory or regulatory 
term even though it is not the only reasonable interpretation or 
even one that a court would have reached. Instead, the courts are 
to regard the interpretation of law as a question which they must 
decide. See e.g., Coca-Cola Co. v. Atchison Topeka & Santa Fe Ry., 
ROR F 113 CRf-k Cir 1Q7QV i t—..

OU! U, V. 
NLRB, 568 F.2d 458, 463 (5th Cir. 1978); Getty Oil Co. v. DOE, 478 
F. Supp. 523, 527 (C.D. Cal. 1978). Moreover, courts generally have 
to distinguish legal from factual issues when hearing appeals from 
lower court rulings, since different standards of appellate review

chanan v. United States Postal Service, 508 F.2d 250,’267 n. 24 (5th 
■■■- Cir. 1975); Crosby v. United States, 496 F.2d 1384, 1389 (5th Cir.

1974); Rock wood & Co. v. Adams, 486 F.2d 110, 112 (10th Cir. 1973). 
J _ ------- — -------- ------
nents of agency decisions, these amendments will simplify the task 
of the courts.

The Committee believes that these changes to section 706 will 
not cause any dramatic upheaval in the process of judicial review 
of agency actions. These amendments to section 706 are not intend-
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quirement would not be changed by the amendment.
While this amendment applies to the judicial revit

ave an important role to play 
objective. In protecting their

an agency to do what the ‘public interest’ indicated should be 
done. ’ W. Douglas, “Go East Young Man” 217 (1974). See J. Skelly
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ed to.affect any applicable rule of law which provides that in a civil 
or criminal action reliance on an agency rule or order is a defense. 
Thus, a defendant who has acted in compliance with an agency 
rule or order would continue to have any protection the law now 
provides even if the rule or order is subsequently found to be 
invalid.

The Committee expects that whenever an agency rule or order is 
challenged in a civil action where a private party is suing under an 
express or implied right of action for violation of an agency rule 
(arguably not a “proceeding for judicial enforcement” within the 
meaning of section 706) the court will apply the same standards of 
review as those set forth in section 706. In stating this expectation, 
we do not intend to imply any new standing or right of a defendant 
to challenge the validity of an agency rule or order. Thus, only if 
and to the extent that a rule can be reviewed by the court in the 
action would the reviewing court be expected to apply the same 
section 706 tests of lawfulness of agency action.

The “no presumption” criterion does not suspend the effective­
ness of rules during the pendency of an appeal. This criterion 
affects only the judicial review of legal issues raised in appeals of 
agency action. Pending the outcome of that judicial review, the 
rule or agency action at issue would remain in effect unless, as 
under current law, a court issues a stay of the effectiveness of a 
particular agency action pending appeal. 5 U.S.C. §705. This re­
quirement would not be changed by the amendment.

While this amendment applies to the judicial review of questions 
arising under the existing and future organic acts of Congress . 
where the. general standards for judicial review as previously ar- 
t;.'.alated in section 706 have been applicable, it is not intended 
either to change any settled judicial interpretation existing at the 
date of enactment as to the boundaries of a particular agency’s 
jurisdiction or authority determined by a federal appellate court, or 
to unsettle any res judicata or collateral estoppel effects of final 
prior court decisions on substantive legal questions.

The ultimate objective of these amendments to section 706 is to 
make sure that the pace, scope, and substance of regulation con­
form to the timetable and map established by elected representa­
tives, rather than by an unelected bureaucracy. Since courts do not 
act on their own initiative, citizens have an important role to play 
in assuring the attainment of that objective. In protecting their 
individual interests they can also help to protect the public inter­
est. We are convinced that the further Congressional guidance to 
the courts afforded by these amendments to section 706 is neces­
sary to maintain a fair and meaningful right to judicial review. 

In addition, we expect closer judicial reading of the statutory 
authority of agencies, perhaps producing decisions that agencies 
have no authority to act in some situations, will be an incentive for 
the Congress to “canalize” more specifically its delegations of law 
making power to agencies. “Congress defaulted when it left it up to 
an agency to do what the ‘public interest’ indicated should be 
done.” W. Douglas, "Go East Young Man” 217 (1974). See J. Skelly 
Wright, Book Review, 81 Yale L. J. 575 (1972) (“There is every 
reason to believe that, with a slight nudge from the courts, Con­
gress would eagerly reassume its rightful role as the author of
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upon the assumption that the king not only is capable of 
doing wrong, but also is more likely to do wrong than I

they can do no wrong. On the contrary, if th 
presumption, it should be against the holders

(1977).
I

J

principal place of business. See, e.g., Occupational Safety 
h Act, 29 U.S.C. § 655(0. Such provisions often result in

have criticized this practice as unseemly. See, e.g., Ross and Gold­
man, “Racing to the Court: An ‘Unseemly’ Way to Challenge
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Agency Orders,” Nat’l L.J., Mar. 3, 1980, at 27.
The bill addressees the race to the courthouse. New subsection 

2112(b) provides that venue will lie in the circuit receiving the first 
petition for review, but only if no other petition is filed in another 
circuit within tho following five days. If petitions are filed in other 
circuits within the following five days, venue is to lie in the circuit

section 7

Section 7 makes clear that nothing in S. 1080 limits the authori­
ty that the President possesses independently of the provisions of

developed with the participation and comment of the public. Para­
graph 2112(b)(3) retains a court’s authority to transfer proceedings 
to another court “for the convenience of the parties or otherwise in 
the interest of justice.”

other men if he is left unrestrained. We must not today 
judge those in possession of governmental power more fa­
vorably than did our ancestors, with the presumption that 
they can do no wrong. On the contrary, if there is any 
presumption, it should be against the holders of power, 
and increasing as the power increases. In the field of ad­
ministrative law, historic responsibility can never make up 
for the want of legal responsibility. Schwartz, “Of Admin­
istrators and Philosopher-Kings: The Republic, The Laws, 
And Delegations of Power,” 72 Nw. U.L. Rev. 443, 450

section 6

Many regulatory statutes permit judicial review of rules in the 
U.S. Court of Appeals for the circuit in which a petitioner resides 
or has its ] ’ ’ ’
and Healtl , r
the filing of petitions for review of a rule in more than one circuit. 
Petitions filed in different circuits must be consolidated in one 
circuit both to ensure consistent results and to conserve judicial 
resources.

The current venue provision requires consolidation of multi-cir­
cuit petitions in the circuit in which the first petition was filed. 28 
U.S.C. § 2112(a). This provision has led petitioners to “race to the 
courthouse” to file the first petition and thereby establish venue in 
a forum they perceive to be more favorable. Many commentators

chosen at random from among the circuits receiving a petition by 
the Administrative Office of the United States Courts. The system 
for making this random selection is to be devised by the Adminis­
trative Office. The Committee expects that this system will be

' ''' ■
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meaningful organic charters for administrative agencies.” Id. at 
------—,■»

Indeed, as one critic of agency behavior put it, likening agencies 
unconstrained by statutes to Plato’s philosopher-king:

[O]ur whole constitutional structure has been erected

■
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this Act with respect to regulatory policy and programs. This 
tion also reiterates that nothing in S. 1080 is intended to disp

ACT sIaTEME?■t-

the responsibility of an agency t 
ing ana reporting requirements.

B. PAPERWORK IMPACT

S. 1080 will decrease the amount of unnecessary paperwork with 
re-

SECTION 8

Section 8 establishes the effective dates for the various sections 
of this Act.

goals. It achieves these two goals by requiring agencies, when 
promulgating a major rule, to evaluate the economic and non­

proposed regulation, to examine alternatives 
n tne regulatory goal in a less burdensome

M-

-

• i-
I;
3 A. REGULATORY IMPACT

This legislation does not create any new regulations with which 
the public must comply, and is targeted solely at the activities of 
the agencies themselves.

S. 1080 will decrease the adverse economic impact of government 
regulation on individuals, consumers, and businesses and improve 
the effectiveness of federal agencies in achieving their regulatory

I-

VI. Regulatory and Paperwork Impact Statement

In compliance with paragraph 5 of rule XXIX of the Standing 
Rules of the Senate, the following is an evaluation of the anticipat­
ed regulatory and paperwork impacts of the Regulatory Reform 
Act, as amended.

economic effects of a proposed regulation, to examine alternatives 
which may accomplish tne regulatory goal in a less burdensome 
way, and to justify that rule in terms of this evaluation and exam­
ination.

with federal regulations. The process of i 
accordingly focus agency attention on the burdens of paperwork 
and encourage them to reduce this burden wherever possible. The 
legislation will increase the opportunities for the public to com­
ment on paperwork and recordkeeping requirements and increase 

nsibility of an agency to explain its regulatory recordkeep-

which the public must comply. Paperwork and recordkeeping i 
quirements are one of the_most significant burdens in complying 

regulatory analysis will

inis Act witn respect to regulatory policy and programs. This sec­
tion also reiterates that nothing in S. 1080 is intended to displace 
the ultimate decisionmaker in rulemaking as established under 
other provisions of law. S. 1080 establishes various new procedural 
requirements that must be. met, require certain determinations to 
be made in regulatory decisionmaking, and in other ways shapes 
that decisionmaking. Compliance with these new requirements, 
where applicable, is a prerequisite to the adoption of a valid rule. 
In that respect, agency rule making authority is canalized by 
S. 1080 in the same way the current A.P.A. now affects such authori­
ty; that is, agencies are authorized to promulgate rules for certain 
purposes in enabling statutes, but they must do so in compliance 
with the provisions of the A.P.A. In any event, S. 1080 does not 
divest an agency having ‘‘rulemaking authority” of the responsibil­
ity to make the determinations they are required or authorized to 
make under S. 1080 or other applicable statutes. This legislation is 
not intended to disturb such agency authority delegated by Con­
gress in substantive regulatory statues.
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