











































































































from, remediation is also funded on a site-by-site basis. Superfund’s site-
by-site fundraising mechanism relies on strict, retroactive, joint and
several liability. This liability standard means that a single party can be
liable for the entire remediation costs even if its actions were legal at the
time and others contributed to or caused the need for remediation at the
site. Instead of making the “polluter” pay, this system focuses on ability
to pay. This litigation based site-by-site financing system diverts public
and private sector resources from remediation to fundraising, creates
enormous and wasteful transaction costs, results in long delays in the
actual remediation of a site, and arbitrarily allocates costs.

The current liability system also creates a series of indirect negative
effects which penalize businesses and communities. These range from
discouraging new investment in older urban areas to preventing some
companies from obtaining bank loans. Superfund has also had a negative
indirect effect on the United States’ international competitiveness,
putting American companies at a disadvantage due to the burden of
wasteful transaction costs and unnecessarily expensive remedies.

In recent years, the specter of massive claims for natural resource
damages has raised the stakes at many Superfund sites well beyond the
remediation costs. Some of the speculative methodologies used to con-
duct natural resource damage assessments greatly overestimate values.
Calculated estimates of damage may eclipse both the actual value of the
resources in question and the related Superfund site remediation costs.
Without objective realistic standards for the measurement of natural
resource damages and prudent goals for resource restoration, the sheer
cost of the natural resource damage issue may overwhelm the entire
program with little benefit to the environment.

The vast majority of the current Superfund sites, as well as the tens
of thousands of potential sites identified by the EPA, were created by
waste disposal practices that were certainly not illegal, but rather re-
quired or encouraged at the time. It should be recognized that all facets
of society — public and private organizations as well as individuals — have
had a role in the creation of the problem and should have a role in the
solution. The answer to America’s waste disposal problem lies in the
development of a system which strives for protection of health and the
environment through timely, cost-effective solutions, a fair distribution
of costs, and incentives for cooperation. We hope that others will join
with us in working toward this vision for Superfund.
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such as “significant cffect on any sector of the economy, competition, innovation,...." My
conccrn is that narratives arc so vague that they will tend to caprure virtually all
regulations and. if subjcct to judicial review, will cause interminable litigation.

I was comfortable with a $100 inilliva threshold last year because OMB esumated
that this would capture those EPA regulations that impose 85 percent of the total cost of
environmental regulations, but [ would certainly consider moving the threshold down as
low as $50 million. Bclow $50 million, I expect that we wuuld be contributing to
“paralysis by analysis.”

The Roth bill has a $100 million threshold with a lung narradve, and the Dole bill
has a S50 million threshold with virtually the same long narrative. If we can convince our

Republican colleagues to drop the narratives, I think we can resolve the dollar threshold
quite easily. ;

[ hope that this letter is helpful. While you are working in the Governmental
Affairs Committee. Chairman Murkowski and I are working toward a revised version of
our bill. S.333. which we plan to mark up in the Energy and Natural Resources
Committee on March 29. As we proceed toward the floor, I look forward to working
with you and our Republican colleagues to produce the best possible regulatory reform

legislation. If you have any questions, please call me or have your staff call Craig
Gannett of my Energy Commuttee staff at 44820,

ennett Johnston

ce: The Honorable William V. Roth. Jr.

Chairman. Committce on Governmental Affairs
The Honorable Frank H. Murkowski

Chairman. Commutteec on Cnergy and Narural Resources































































