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Dear Mark:

yesterday^ co!rtiiii?gd°f^di?S»res^nsGletott'adsiiaQrZ? to us 
comprosaiaa on the Presidential JaeaSK J?? suggestions for

seating on Novmnber 23, 1993, r 1993 • Wally at tha

sasvafei~Decanbar 22 l^t-rlndicXa Inda*,5< «>a

If the Dee&inhar 22, 1933 letter represents defendantsconsidered and final position on the SJSKeSents defendants’ that va advanced in P££Xr“t^a i’e9 nl ^cin^ “nPrOTi^ 
discussions on this issue, we will niBJ ln further
and ve heiieve tnat ve

Public Citizen litigation Group 
SUITE 700 

loop p ornccT n.w 
'*ACMINaTON. 0. c. toose

(202) B23-30CO

At the outset, r

Decenbiar 23, 1993

NSC records under the KilA in an .S ^rS180 acceS8 to suc* 
numbers, neither of thm**prc£U?lsrSidJ? 5-?laSS °f the actual 
for settlement because they a?ealmost^ reasonable basis 
concerns that have given rLe to thia l°3gatlo"™P‘nslve to “e

S"^\“5iSjt.?o'i?_^!'=t.rization of the
1 in a number of 

line is

By Telecopier

Nark Davy

ciSii^Ii&S1* *ttorMy G““al
Department of Justice
Sa2hii^io2 ard 10th street
Washington D.C. 20530

the

this-issue, “



Sincorely yours.

(

Michael Tankersle^ccs Jason Baron

*

possibility Of to continuethe sSnSJrtn °P other issues, with the
will ba determined through litigatiS^JSh^tKS

We win draft a proposed timetable for litigating the 
the parties can agree on a sSedule to 

we . plan to continue to ^sue the 

assumption that

Mark T. tevy
December 33, 1993
Page 2

submission. c.\. 
issue in the hopes that
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u. S. Department of Justice

Office of Legal Counsel

Washington. D C. 20530

RE: as an "Agency" under FOIA

5esP°nds CO your request that

I.

aS XTh 2 :JOry °f the F0IA section that defines "agency"2 
. 5Juded that Congress intended for the NSC to hethe NSC to be includedwithin the statutory definition. We also concluded S^tie 

functioL

the President by

J. Lipshutz, Counsel

y°r the purposes of the Freedom of Information

?

the Government (including the Executive Office 
or any indeoendent- rprrni „ tr „ ~5 U.S.C. § 557(f).

- issue 
our

Office of the

Assistant Attorney General

i

!
i

I
!

iq7q • ---- - we ^consider1978, in which we concluded that the 
is an "agency" for the purposes 
("FOIA"), 5 U.S.C. § 552 in 
Court of Appeals for the" 

Upon reconsideration of this issue 
recent court of appeals and

we conclude

September 20, 1993

our opinion of September 6, 1.A
National Security Council ("NSC") i 
of the Freedom of Information Act 
light of a recent decision by the 
District of Columbia Circuit, 
in light the decisions of the
th^rrSnwqr3'-°f thG current functions of the NSC? 
that the NSC is not an agency for FOIA purposes.

GenericoTfira3of ,J°hri M* Harmon, Assistant Attorney

SL:^ ^u?9sn • -

for P^oHrofhFOIAffo?et:oVr::sonse'NSFCirshtaC iC was an agency 

legislative history of the FOIA section that ^2

MEMORANDUM FOR ALAN J. KRECZKO

special ASSIS^Legal Adviser

Status of NSC

UL Lne freedom of Information Act tho 
dpnarfa9e?CYr ^eludes "any executive department, military 

Gover™ent corporation. Government controlled7 
corporation, or other establishment in the executive branch of

t of the President),any independent regulatory agency."



granting the NSC "

II.

Security

intended FOIA's definition of ■

Executive^MflS^f thl President^re entities within the
requirements of the FOIA with th^ » subject to the
immediate personal staff fandl uni °f the "Resident's
aHvico ___ • _l .. _ eJ units whose sole fnnrb;j„ i__

President.
The Court

definition of 1 A. tenement expan<
Postai service, ^he-^osSi^^e-^oS^^W^'

2

- - a

t.h? language,< ... issue_disposlt^e of tus iZ:9e XT House Report 13 n°t 
contained a less expansive defini^n? andTtT Report

, the 
and
8 (1974) .

Council was among those listed -Zt. TL
Economic Advisers, the Office of Wlth Council of

S‘X“: K-s‘:
include the NSC.

§-551A &,'XtAChor not

.. j ---- - agency with thethe courts of the United States,
-’J ?rrx???s®ssior}s of the United 

T'" -- Columbia.

_amendme.n_t expanded the APA
- the United States 

.. ----  "any other

adopted^he^sibstan^iaH- — ^’ 445 U-S* at 1567 

vltA ^te™rne-^th:;

4See 5 U.S.C. £
authority of the Government

- - ' U"itLchr°S® sole ^notion is to 
. — 445 U.S. at 156. The Court-
n"fT" TjUTTr. test formulated

------- • a unit's falls

not simply the alter ego of the Presidenttyo°f itS Own.and
15. Subsequent legal developments bn ' 1978 Opinion at
t at the analysis in our 1978 opinion is'Xlon^app^caMe^

agency" as "each

governments of the territories r- -  
States and the government of the DistriOt'of 

. ,Th.e Senate version of

Procedure Act • s^APA^ def initio^of thS Adniini31native
1974 Congress amended FO^A Jo JncLde Howev*r, in
cover entities that nArfnm, include a definition which would 
information of interesJ t^thrn^^^t^??10113 control 
definition. The Houa^ C but_fall outside the APA

— explained the 
r examples of 

The National 
along with the Council

t"d.“e °f ^oagement .
93rd Cong., 2d Sess. i 
we concluded in our 1978

------ — 'agency" to



1971).

14-15

accordingly, turn on an examination of Soucie and the sole­
function test enunciated in that case." id. at 1040-41. I

III.

Rep. No. 93-1200, 93d Cong

3

only two specific units, the U.S. Postal Service and the National 
Railroad Passenger Corporation. See S. Rep. No 93-854 93
Cong., 2d Sess., 33 (1974). When the bill went to the ' 
conference committee, the conferees adopted the House version of 
the amendment but the Report deleted specific mention of
Executive Office establishments in favor of the judicially 
formulated test set. forth in Soucie and Kissinger The
Conference Report stated: "With respect to the meaning of the 
term -Executive Office of the President,’ the conferees intend 
the result reached in Soucie v. David- 448 F.2d 1067 (D.C. Cir.

The term is not to be interpreted as including the 
President's immediate personal staff or units in the Executive 
Office whose sole function is to advise and assist the
President." Conf. Rep. No. 93-1200, 93d Cong., 2d Sess.,
V -L -z / t: / •

luhixiuu test enunciated in that case." Id. at 1040-41. Thus, 
to the extent that our 1978 opinion relied on the p.egislative 
history that the Rushforth court rejected as non-dispositive, the 
analysis is no longer viable.

authority of the Government of the United States which is a 
corporation and which receives any appropriated funds.’ See Conf.

J., 2d Sess., 14-15 (1974).

The court in Rushforth v. Council of Economic Advisers 762 
F.2d 1038 (D.C. Cir. 1985), rejected the argument that specific 
mention of the Council of Economic Advisers in the House Report 
led to the conclusion that the amendment, as enacted, covered the 
Council. As the court stated, "[T]he Conference elected to 
embrace a test to be substituted for a listing of the entities to 
be included; the outcome of the case before us should.

The recent cases addressing the question of whether an 
Executive Office entity is an agency for FOIA purposes have 
applied the sole-function test developed by the D.C. Circuit in 
Soucie, endorsed by the 1974 Conference Committee Report, and 
adopted by the Supreme Court in Kissinger. See Pacific Legal 
Foundation v. Council on Environmental Quality. 636 F.2d 1259 
(D.C. Cir. 1980), Rushforth v. Council of Economic Advisers. 762 
F.2d 1038 (D.C. Cir. 1985), and Mever v. Bush. 981 F.2d 1288 
(D.C. Cir. 1993). See also Energy Research Foundation v. Defense 
Nuclear Facilities Safety Board. 917 F.2d 581 (D.C. Cir. 1990) 
(applying the Soucie sole-function test to an "independent 
establishment in the executive branch"). Under that test, an 
entity provides only assistance and advice to the President and 
is not an agency for purposes of the FOIA if the unit does not



to perform specific

A.

1947, 50U.S.C. §402,

of domestic, foreign, and military policies relating

(4)

4

2? tbe^President with.-respect to the integration 

the national security so as to enable the~inilitarytO 
services and the other departments and agencies of the

have "substantial independent authority 
functions."

The Council of Economic Adviser's governing statute, 15 
U.S.C. § 1023, authorizes the CEA to (1) assist and advise the 
President in the Preparation of the Economic Report; (2) gather, 
compile and submit to the President timely and authoritative 
information concerning economic developments and economic trends;
(3) to appraise the various programs and activities of the 
Federal Government and make recommendations to the President; 
to develop and recommend to the President national economic 
polices to foster and promote free competitive enterprise; and 
(5) to make and furnish whatever material the President may 
request on matters of Federal economic policy.

* sPecific inquiry into the authority 
granted to the entity and courts examine governing documents 
r™LaS/ratU^3 and executive orders, in order to determine' the 
types of functions an entity has the authority to perform For 
example, m Pacific Legal Foundation, the court initiAllvC?eated thS CouAci?eonOEnvir?^near 

and determined that statute provided for an advisory role onlv 
Pacific Lgqal Founflirion, 633 F.2d at 1262. The c^rt Chen 

hS ?xeJuciv® orders chat have expanded the statute's 
original grant of authority. It concluded that since the
eva^at^fSP Council the authority to coordinate and 

federal programs, issue guidelines and promulgate 
adv?A?ni°nSd the.Co?ncil'3 functions were no longer limited to 
advising and assisting the President. Id, at 1262, 1263.

^Following the same analysis, the court in Rushforth 
wasClim?red the authority of the Council of Economic Advisers 
762 F M ‘V1®1.*’9.1and, assisting the President. Rushforth.
762 F 2d at 1043.6 Similarly, the court in Mever examined the 
Executive Order that created the President's T.
Regulatory Relief and determined that the Task
I---------- ■' ’ • *

Mever. 981 F.2d at 1291-95.

An examination of the National Security Act of 1947, 50 
U.S.C. §402, the statute which establishes the NSC, reveals that 
its authority is limited to advising the President on issues of 
5°reign and domestic intelligence. The statute states that the 
NSC's functions shall be

s Task Force for
.... , . ----- --------—Force' s functionswere limited to giving advice and-assistance to the President.



' *

^0^9%^ Sa?ion^eSe?u?i?yfeCtiVely in

50 U.S.C. § 401(a).

may

. be

We conclude that the National

of his

majority of those i
■f" itti __ * • - NSC as the "principal

NSC
States .

security policy issues

standing conunittees.

security policy.

5

Security Act
i other than

our opinion that 
to the level of 1„ 
specific function"

national 
at 2.

§ 401(b) . r 
contemplate the NSC

issued by the
s similar to the

the duty of the Council - 2
, commitments,

and XeoT aCtUa\X:

departments and agencies of thi 
national security, and 

----- : in connection

ministration, which we underat^d 
forum for coSMSnX^S NSC “ "he-^ci^-6 

?residential determination " pollcy issues
aqr>alJ adp-se and assist [the President! s^ates that the NSC 
aspects of national security noi^ L- 1U lnteSrating all 
States . . . [and] shall beyr?£i J7 Jlt affects the United 
de^?lnating Executive departments^nd a^'3- prlnciPal means for 
development and implementation ?? agencies in the

2°-lj“CU-ty’—icy-" 
"substantial indeSn^n^,

advising the President

„ ------- / one for
sub~cabinet level 
affecting 
Directive No. 2 

not serve on either of these

Jan. 20, 1993. it is 

heoause-iX^— 

Wishing the Prosito^X^i^T

Cablnet’-levl? official0 cr,eates tu° o-- ‘ 
officials to fflcials and another for <

responsibilities

In addition,

®UCh Other functions
the NSC is authorized to

direct, for’the"p;reoseUo?nmn^ President 
coordinating the noli affectively
departments and agencies aHd functi°ns of the 
the duty of the if)' 3ha11 ' ’

s of-th-e
power . . . r -
common interest to the
Government concerned wit if the , ■ • —
Xewith”’6”^'110"3 tO the ^esidenl

50 U.S.C.
does not
those

presiXSX^iX?10113.^ the NSC 

of his or I 
Clinton administrati

f!,S?SS.and appraise 
' " " : United

denar<-m=„t. :ries on matters of

aspects of national
: - [and] shall be [the

?5!^d<;ntial Decisional



B.

function consisted
assisting the President^

The

Directory during his
nowmake Iatelli9ence ^genc^

responsibirforOtfCentral ** 
§ 403-3(d). ThesePqtaH^ 5 th^ activities of 
authority over the CIA th criminater er the CIA the NSC once possessed.

Seg e.g.,

den^1™^17'.£?e 1993 Act makes

See § 403-3(d)(s) th^ President or  
may direct agencv^r  ̂™ language

members were functioning as assistants to the President.

intelligence conununity

6

the
Director of 

responsible
- and others.

I
i

!

respect, .
i the 0MB 

Force only a hair's 
that-the Task Force 

*2----- id.

serves as (1) the head 
J principal adviser to

.?M^_hea? thereof, and with a

- act for, and 
absence or 

simply reads, "(tjhere 
Other provisions 

Intelligence is 
of the CIA. 

s the supervisory

Intelligence ,---------
(2) the L 

related to the national

of thlTue.sDlr-eCt^ °f Central

Central”: 
Deputy Director^of r 
exercise the powers of the 
isSest^i;hed-a2enSal section

was charged,
J of  §403(1)

viewedreSident* Accordingly
viewed as a unit whose sole

At the time of 
specifically, with 
the Central : 
(1988). This

”e_CO1?cluded that NSC could not be 
------ 1 of advising and

However, the ~

, with directing^and ^p^ihn^th^

may direct
discussing a sirniia^^t^

1993, Pub.eL' NO® 102a4969e^endUdh^iZati,?n Act for Fi3cal Year 

1947 by removing the NSC as rhe " Ike National Security Act of 
previous § 403 read " rtlhe? “ supervisory body of the CIA ™ 
security Couacil'Tce^annglS^  ̂ th^atlonai™"-

- wh° shall be the heaFthereo'b 3 ?irector °£
intelligence who s^J

Id.

President, responsible for
Central Intelligence.’ For

ci:M-3(a) •

intelligence affecting
the NSC ma.y direct e ”
suggests that the NSC

' Of similar l^age-f--“Vl-1On'
not "authorize*? “ixsH-t£?_.co^rc conclSed

up^t^eX^tT M

direction to ’ the^^Scto? Th authoricAo providfgineral
• • Che Task Force Iheorlticah v court. said "m that 
Director and the President ^^y.was Positioned between 
breadth from the President" ?iHCln9 ?he Ta3k Force only 
members wpro • . and concluded that the

. .7- ths NSC, along with
giving direction to the r' 
example, the Director is

of.tbeNS^i'JiotTT^'connection

f®?U,i.r?d "to Perform <

the NSC may direct " 
in?^re3tTTnsth:fT^r™a"96"^ aCti°n' -cent ~ ‘ 

theCySSin9 a similar situationTn^evs?33? OCherwi3e- 
gc T^CeX^^To^

F.2d ar?294.t0^hPr^r?SP0.nSibility " InStead' the



*
»

Accordingly, we conclude that the

for national

Force and suggested on several occiSSfe tSat absent an 
the entity performed the function, the Ta^k

I

we took the position that the

i

7

We are also aware that, under the authority of the 
executive order, 32 CFR § 2003.20(k) nrovide*; c - ” 

’There are some executive orders that give us nance 
dee?? e-F?xe?.ltiv® Order No- 12356 authorizes the NSC to’ 
declassification decisions of the F‘

However

In 1978, 
substantial and [^e..^L^>?«°-“^ant

n.9.
 • See

981 F.2d at 1294.

that give us pause. For 
----  — review

Director of the Intelligence

ctx * 2003.20(k) Furthermore, it is our understanding thSTthe 
NSC does not perform this function on a regular basis?

loei J°Ln-OUru19?8 oPinion' we took the position that the
i??prir^V?-hlSt?rLOf F0IA necessitated a very narrow 

rotation of the term "assist.’ See 1978opinion,
However, the cases give the term a much broader meaning 
e^, Rughfgrfh, 762 F.2d at 1043; Me ver, 981 F.2d at 12

orders still effective reveals that th?? a r®view of those 
"substantial independent authoritv t-n r? nOt grant the NSC any as required by the Sw?ie soJe^fXtTn? S£?Cific functions<

asPXXedebyStheSNa“oXasecuX? X iXf

Presidential Decisional Directive.107 L f 1947 d the latest

bbe NSC bo^enve onlyX aXdXeXXS

c..

entity?np?eliden?s^aiehSli?enOthehNSCSdu?iesnandeCUtiVe ?^1Ce 
through executive orders In ?9?fi Soduties and responsibilities 
executive orders that of the

naXran? X”' 32 ?FR 5 2°03-2°<><) pXidSs tha? -onVX NSC 
S?y3?2 - X%fe?u?st for a uaiver fron, the use of the 

. We conclude that m this capacity the NSC is mprpiv 
President because the regulation does not Jeqlire 

acutal det»™Trcise substantial independent authority." The 
acutal determination is made by the Director of f-hp TnF<-l,-me>+-;?ffX and ?he DaPa'Sent Sf Xtlce?™  ̂
CFR § 2003.20(k). Furthermore, it is our

example. Executive Order No.

Security Oversight Office
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' errnT^LK-*' Co< -«<

6 SEP 1978

Status of NSC as an "Agency11 Under FOIARe:

The Freedom of Information Act

e

!-

S-

The Freedom of Information Act (FOIA), 5 U.S.C. § 552 
(1976), places certain duties, responsibilities and obliga- 
ations relating to public access to government information on 

MEMORANDUM FOR ROBERT J. LIPSHUTZ 
Counsel to the President

$
1/ C,f. Renegotiation Board v. Grumman Aircraft Engineering, 
Inc., 421 U.S. 168, 188 n. 25 (1975). In that case the Supreme 
Court suggested that a Regional Renegotiation Board might be 
an ’’agencyin some of its work and not an "agency" in the rest 
of its work.

You have asked whether the National Security Council is 
an agency for Freedom of Information Act purposes. We con- 
clude, in general, that it is. This opinion does not,~howe’ver.

of justice

^Sns^ingtan, 20530

2/ It follows from the conclusion that NSC is an agency for 
FOIA purposes that records belonging to NSC are agency records 
under FOIA, but NSC may hold records that belong to persons or 
entities that are not agencies for FOIA purposes. In this con­
nection, it may be pertinent to note that the NSC staff views 
itself as not only performing the functions prescribed in the 
National Security Act of 1947 but also as serving as "supporting 
staff to the President in the conduct of foreign affairs," 40 
Fed. Reg. 47746 (1975); 32 CFR § 2102.1(b)(1976), and thus as 
"an extension of the White House Office."

______ _ . —_ r
address-the-questions of. (1) whether the National Security 
Council, although an agency under FOIA for most purposes, 
might be considered not an agency for other purposes, 1/ or 
(2) which records held by the Council are agency records with­
in the meaning of the Act. 2/



exclusively, that of the Administrative Procedures Act, 
r narr s 551fl') defines agency as

2 -

:-ar
e-T-

r

<*•

»*, 
r

„each agency 
che purpose

as defined in section 
. . includes any execu- 

department. Government corporation, Govem-

—•< of the Government of the United States. For

purpose of the Act

. . the term "agency"
551(1) [of 5 U.S.C.] .

tive <__r---------- ,
ment controlled corporation, or any other
establishment' in the executive branch of the 
Government (including the Executive Office of 
the President), or any independent regulatory
agency. 5 U.S.C. § 552(e) 3,/

Crucial to our consideration is that, according to the 
definition of § 552(e), the term agency, for FOIA purposes, 
includes establishments in the Executive Office of the 
president. The National Security Counsel (NSC) is, without 

■C

3/ This definition was added to the Act by the 1974 Amend­
ments, Act Nov. 21, 1974, Pub. L. No. 93-502 §3, 88 Stat.
1564. Prior to amendment the FOIA definition of agency was 
exclusively, that of the Administrative Procedures Act, 5 U.S.C. 
§ 551(1). In relevant part § 551(1) defines agency as

... each authority of the Government of the 
United States, whether or not it is within or 
subject to review by another agency

The amended definition has been incorporated into the 
Privacy Act of 1974, 5 U.S.C. § 552a (a)(1) and the Govern­
ment in the Sunshine Act, 5 U.S.C. § 552b(a)(l).

or-



legislative

any

£

•JiA'. XUO 1.LL1.1XXL.U.J.C. j ** F F * •
keeps their administrative records, and handles personnel matters

In short, it has a clear, independent

j

z

- 3

 

N

APA definition of agency only by adding it to the United 
_ • " n--------"any

authority of the Government of the United States which 
. .... _• ___ _________ J H

4/ and it is within the Executive 
5*/ Thus, NSC is squarely within

which relate to them, 
administrative existence.

che
che
be no
for FOIA purposes.

The Senate version of the 1974 Amendments expanded the

, (Of these 69 are permanent 
detailed from other agencies.) 

is easily identifiable as a 
within the Executive Office 

' ‘ : "owns" 
It pays its employees.

Ar

Security Act of 1947.

.C. App.,14 Fed. Reg. 5227, 63 Stat. 1067.

5/ As discussed below, the NSC was created by the National 
3  It was transferred to the Executive
Office of the President by Reorganization Plan No. 4 of 1949,

Ar’--
> A--

—

<

£

• *r*-

States Postal Service, the Postal Rate. Commission and

o cticir ——---- j — — e ,
is a corporation and which receives any appropriated funds. 
The Senate Report .explained this expanded definition of 

agency as follows:

c an establishment,
ce of the President. 
olain language of the definition and were it not for 
- * history of the 1974 Amendments there could

doubt that it would have to be considered an agency

£

4/ The term establishment is not defined in § 552(e) or 
elsewhere in the FOIA or APA. It is evident, however, that 
the NSC must be considered an establishment in^view of the 
existence of its 99 member staff, 
employees of the NSC; 30 are <--------
The NSC, or its staff at any rate, 
body separate from other entities
of the President. Money is appropriated for it and it 
its furniture, fixtures and supplies.



agency) of the Government

without specific inclusionary

- 4 -

   

»

as pro 
section 
or not 1

administrative i 
authority in

held to
(Soucie

on
551(1) of title 5.

defines "agency" as

Section 3 expands
ivided in section 5

t defines "agency
W^hi^OL™enttofrthrViLd other

the governments ot tne
the District of Columbia."

been*broadly interpreted by the

Post-al Service has taken

- ■ t that ^^-^^^^“IdVokapply to 
language, amendments t0 vol. Ix ac 323.)

POIA application to th^Postal  ̂Servtce^and

of the United States, like

:ef‘

f < »

expanded definition 
S. Rep. No. 93-

• „ «£ rhe Amendments also contained an ex- 
The House version of t This definition was

 within the Executiv The House Report explains the
I' that agreed upon m conf iting examples of "functional

meaning of that language by citing ex p
entities" included within it.

v. David

Nonetheless, the U.S
the position that ,
language, amendments ^0 the^FOM 
the Postal Service. (Hearing, 
To assure ’?nTi annlication to the

also to 1-
lished under the authori y 
the National Railroad Passenger 
§ 541), section 3 incorporates

of agency to ■
854, 93d Cong

3 incorporates

33 (1974).

Include Publicly fonded corporations

Corporation (45 U.S.C. 

an
apply under the FOIA.

, 2d Sess., 2° /?Q'7 1

than Congress,
possessions, t 

•
This < unit with

the exercise

which in one case was 
and Technology.

including any

The House version of the Amendments

S-nate - —
Its language

the definition of agency 
' , That 

"each authority (whether 
review by another

the courts, or the governments of the

territories, or 1
definition has b

1 J •_ __ n

courts as ------ -
the substantial independent
of specific functions> 
include ^Office^^Scie^



6/ Id.

r-

C-

5

>

• ..

"' 6/ The list following ’’including" does not include the NSC, 
or any other unit in the Executive Office of the President. 
Two entities are included by name. These are the United 
States Postal Service and the Postal Rate Commission, both 
of which were included by express language in the Senate 

version.
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The term "establishment in the Executive Office 
□f the President," as used in this amendment, 
means such functional entities as^the Office of 
Telecommunications PolicyL^the^Office of^Manage^ 
ment and Budget, tbe^gounciV of Economic Adviser 
Che National SecuritvTbuncxl^EHe Federal Property
Council, and other similar establishments which

- — . A- J 1------- r

___ or by Executive order.
Rep. No. 93-876, 93d Cong., 2d Sess., 8 (1974) 

(emphasis added).

have been or may in the future be created by 
Congress through statute
H.R. 1

Speaking in more general terms the House Report notes that the 
definition of agency was expanded

... to include those entities which might
not be considered agencies under Section 551(1) 
of title 5, U.S. Code, but which perform govern­
mental functions and control information of 
interest to the public. Id.

The Conference Report, after explaining the differences 
between Senate and House versions of the expanded definition 
of agency, notes that "The conference substitute follows the 
House bill." Conf. Rep. No. 93-1200, 93d Cong., 2d Sess., 14 
(1974) (emphasis added). That report states that by the 
definition the conferees "... intend[ed] to include within 
the definition of ’agency' those entities encompassed by 
5 U.S.C. § 551 and other entities including ..." 6/ Id.
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F (2)  The Report (and the Senate version of~the legis-
lation) indicates an intention that the '’new" definition

.should be viewed as an^

. 7_/ Although it is honored primarily in the breach, the plain

v. Hochfelder,.425 U.S. 185, 201 (1976). ■ Its~^plication
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Id. at 15. In addition, the Conference Report 
deals specifically with the meaning of ’’Executive Office of 
the President.” It states:

I.
c

istratiye •unit with the substantial independent authority in 
exercise of specific "functions” should be viewed as ah~~

Commenting further the report reveals that "Expansion of 
che definition of 'agency' in this subsection is intended 
to broaden applicability of the Freedom of Information 

, .” Jd. at 15. In addition, the Conference Report

With respect to the meaning of the term "Execu­
tive Office of the President" the conferees 
intend the result reached in Soucie v. David
448 F.2d 1067 (C.A.D.C. 1971). The terk^Tnot 
to be interpreted as including the President's 
immediate personal staff or units in the Execu­
tive Office whose sole function is to advise and 
assist the President. Id.

A fair summary of the 1974 Amendments and their history 
it relates to the question whether Congress intended that 

. the NSC be included in the FOIA definition'of agency is as* 
/ follows: (1) The language which Congress used in the defini- 

i q included in the legislation itself is broad enough to be
.viewed as an expression of congressional intent that all 

q establishments within the Executive Office of~the Pre'sldent, 
inclugn^he--NSC7-^e-Er^areH^-^genc±es--for---FOTA- purposes \

cpntj-nue to include a IT government entities included ' in the 
APA_definition as interpreted by~the courts^ The~black letter 
rule, as expressed in the Senate Report, is that "any admin-

. meaning rule of statutory construction in which legislative 
history is ignored still has some vitality.' See Ernst & Ernst 
v. Hochfelder, 425 U.S. 185, 201 (1976). ■ Its~^plication--------
becomes more likely when the legislative history is more 
ambiguous than the statutory language being construed.
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Based on the foregoing we conclude that there is a 
very substantial risk that the NSC would be held to be an 
agency squarely on the basis of the unambiguous language of 
the Act and of the House Report. Under conventional stand­

cards of statutory interpretation a court would be justified 
in so holding on these grounds alone, at least in the sense 
that such a conclusion would clearly be reasonable. We 
believe, nevertheless, that the proper legal test for deter­
mining whether NSC is included within the FOIA definition

Thus,both the language of the Act itself and of the 
explanation of it contained in the House Report include, by 
literal application, the NSC as an agency subject to FOIA. 
The Conference Report, which states that the conferees followed’ 
the House version of the legislation, expresses the intent 
(as did the Senate reportwlth respect tb~the'term agency as 
used in APA) that -- at least for entities in the Executive 
Office of the President a functional approach be adopted. 
That is, an’establishment within the Executive Office should 
not automatically be classified an agency (nor automatically 
excluded) but should be treated as such only if it has__the 
authority to function at least in part as~an agency.

involved a
(3) * " ,  
include NSC~in~tHe FOIA definition of agency. (4) The 
Conference Report, while stating generally that the intent 
of Congress in redefining ’’agency” was to expand the 
definition in order to broaden the applicability-of FOIA, 
declares that "the-conference bill followsthe House version 
and expresses the specific intent that, with respect to 
the Executive Office of the President, entities within the 
"resuit reached” in Soucie v. David, supra, be included but 
that those constituting the President's personal staff or 
"whose sole function is to advise and assist the President” 
be excluded.

under the FOIA. This language was explicitly linked
448 F.2d 1067 (D.C. Cir. 1971), which 

invuJ.vv j unit within the Executive Office of the President.
(3) The House Report shows an unequivocal intention to
jnclude NSC~in~the FOIA definition of agency" (4) The fl '

■ (,U

r--
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2/ Within the context of the legislative history, which 
clearly expresses a general intent to expand the coverage 
of FOIA, "assist” must be read narrowly. We do not believe 
that units within the Executive Office can be viewed as 
’’assisting” the President, in the sense that the word 
’’assist” is used in the Conference Report, when they per­
form substantive governmental functions, even if the purpose 
for their having the authority to perform such functions is 
to enable them to fulfill a primary role of assisting (or 
advising) the President. To conclude otherwise would make 
a dead letter of inclusion of establishments within the 
Executive Office of the President within the definition of 
an agency for FOIA purposes, since the function of all of the 
units within the Executive Office and, indeed, of the Office 
itself is, in a broad sense, to assist the President.

8/ We view reference to the ’’result reached” in Soucie v. 
David as reference to the interpretation of that case in the 
Senate Report. That is, that entities within the Executive 
Office of the President may be treated as agencies for FOIA 
purposes if they have ’’substantial independent authority in 
the exercise of specific functions.” An entity would not 
have substantial independent authority if it were either the 
President’s staff or a unit whose sole function is to advise .. 
and assist the President.

f agency, must be derived from the Conference Report and 
°s therefore, whether it is invested with ’’substantial

 independent authority in the exercise of specific~functions^’t 8_/ 
It/ should not-be- viewed”as having substantia 1 independent 
authority if it is either the President's staff or"a unit 
whose sole function is to advise and assist 9_/ the President.
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The National Security Council

According to its statutory mandate
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In addition to performing such other 
functions as the President may direct, for 
the purpose of more effectively coordinating

r 

r

r

The National Security Act also assigns to the NSC, under the 
heading ’’additional functions,” the following duties:

>■

►

‘r

The function of-the Council shall be to advise 
the President with respect to the integration 
of domestic, foreign, and military policies 
relating to the national security so as to en­
able the military services and the other depart­
ments and agencies , of the Government to cooperate 
more effectively in matters involving national 
security. 50 U.S C. § 402(a)

10/ Section 402(c) of 50 U.S.C. directs that the NSC staff 
be headed by a presidentially appointed executive secretary. 
This position, which in past administrations has often been 
filled by the President’s Assistant for National Security 
Affairs, is presently vacant. As a practical matter, however, 
current operating procedures make the NSC staff very much the 
staff of the President's Assistant for National Security 
Affairs, and it is he whom they work for primarily in fact 
if not in form.

The National Security Council was created by the National 
Security Act of 1947, and together with its functions, records, 
property, personnel, and unexpended appropriationsf allocations 
and other funds (available or to be made available) was trans­
ferred to the Executive Office of the President by Reorganization 
plan No. .4 of 1949, 5 U.S.C. App., 14 Fed. Reg. 5227, 63 Stat.
1067. As presently constituted the statutory body consists of 
the President, the Vice President, and the Secretaries of 
State and Defense. It has a staff of 99 (69 permanent employees, 
30 detailed from other departments) which, at present, is headed 
by a staff secretary. 10/
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che policies and functions of the departments 
and agencies of the Government relating to the 
national security, it shall, subject to the 
direction of the President, be the duty of the 
Council -- ?

(1) to assess and appraise the objectives, 
commitments, and risks of ttfe Urfitea States in 
relation to our actual and potential military 
power, in the interest of national security, for 
the purpose of making recommendations ~to the 
President in connection therewith; and

i*

(2) to consider policies on matters of 
common interest to the departments and agencies 
of the Government concerned with the national 
security, and to make recommendations to the 
President in connection therewith!

" 50 U.S.C. § 402(b)

The House Report on the National Security Act of 1947 
comments that ’’This Council [the NSC] . . . gives us for the 
first time in our history a means for bringing together the 
responsible heads of Government charged with recommending and 
carrying out our foreign policies after making a careful 
appraisal of our domestic and military potentials." H.R. Rep. 
No. S61, 80th Cong., 1st Sess., 3 (1947). The Senate Report 
characterizes the Council as "Essentially ... an advisory 
body to the President with respect to the integration of 
domestic, foreign, and military policies, so as to enable the 
military services and other departments and agencies of the 
Government to cooperate more effectively in matters involving 
the national security." S. Rep. No.(239p80th Cong., 1st 

Sess., 10 (1947). The Senate CommitteSwhich reported favor­
ably on Reorganization Plan No. 4 of 1949 stated flatly that

The Council is further authorized to ". . . from time to time, 
make such other reports to the President as it deems appro­
priate or as the President may require." 50 U.S.C. § 402(d).



rwcrl is an advisory body to the President and not one 
rvl^us age^ies^iehL the National Millay Escab- 

lishment." S. Rep. No. 838, 81st Cong 1st Sess 2 (1949) .

from the statutorily prescribed functions.

11

the Council* s 
ed that the National Security C- — 

authority over t---- ---

makes it clear beyond 

making it suoje   Council be the supervisory
the”Central Intelligence Agency.

i
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Resources Board) "were made advisory agencies to
National Security Act of 1947.

______  50 U.S.C. § 403W,
______ sucHTother functiohs^ahTduties
affecting the national security as

to time direct.

That.this is its ? 
function1 doeZnot,'however,'.answer ^e question .

lishment. o. “8- — ident as chairman controls
" W- -d that NSC and NSRB (National 

Security 1----------
the President by the
Id. at 3.

of the^Sc’lS a"ove\nd'f"r;;'the'iegislative history of 

Iffecttve and efficient unitary utilization of the various 

departments and agencies of the Goverr^ent having respon­
sibilities for the Nation's security. That, this ts its ,

function is to advise and assist the President.

National S^rlty Act'of m^cre^the.CM ^That^gency
 

tion of the National Security CoimciL^_
inc lading “the dut^fo^erformt- _ -
related to intelligence ; -
the National Security Council may from time

50 U.S.C. § 403(d)(5).

The legislative history of the Act 
establishing the CIA under



According to the Senate Report

It is my desire, and I hereby direct.

c.
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To The Secretary of State, The Secretary 
of War, and The Secretary of the Navy.

- • € t

1-

L

2. Within the limits of available appro­
priations, you shall each from time to time assign 
persons and facilities from your respective Depart­
ments, which persons shall collectively form a 
Central Intelligence Group and shall, under the 
direction of a Director of Central Intelligence, 
assist the National Intelligence Authority. The 
Director of Central Intelligence shall be designated 
by me, shall be responsible to the National Intel­
ligence Authority, and shall sit as a nonvoting 

. member thereof.

The Central Intelligence Agency provided for
by Section 102 exists now as.the Central
Intelligence Group. The bill establishes the'
agency under the National Security Council and
assigns to that Council the supervisory auth­
ority and responsibility now exercised by the
National Intelligence Authority created by
Executive Order of the President and composed
of the Secretaries of State, War, and Navy.
S. Rep. No. 239, supra, at 10. (emphasis added) y

The Executive Order referred to in the Senate Report was actually 
a Presidential Directive. It provided, in pertinent part:

1. It is my desire, and I hereby direct, 
that all Federal foreign intelligence activities 
be planned, developed and coordinated so as to 
assure the most effective accomplishment of the 
intelligence mission related to the national 
security. I hereby designate you, together with 
another person to be named by me as my personal 
representative, as the National Intelligence 
Authority to accomplish this purpose.



Int:elli_gence Authority, the Director of Centra 1

Presidentia1 Directive of January 22
1080. (1943-1948

unit whose sole function is to advise

✓
r±^S“C/.the PieSidenC wil1 inevitably dominate i
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In' addition, the Senate Report 
X- 4 of 1949, i ’ •’ -
body to the President,

1946.^_3 CFR 
__ L added)

c%
L
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Council affairs. Thus, Council ] * '
security matters, the argument continues, 
hortatory and not substantive, 
reasons.

while stating flatly that NSC "
Central Tnr rec08nized thal: "It also directsihe
Central Intelligence Agency which
activities." S. Rep. No. 838, sui

1^/ See footnote 4, supra.

on Reorganization Plan.
* — “ " I •

is an advisory

r“LyLyence Agency which coordinates intelligence activities." S. Rep. No. 838, supra at 2, 4. xil8ei’te 

-...Unquestionably, the National Security Council which 

the Executive Office of the President, has explicit staJuto^v 
au hority to supervise and direct the Central Intelligence 
Agency. In our opinion the existence of this legal authoritv 
in theNSCover the CIA constitutes substantial independent 7' 
^thority m the exercise of at least one (very important? 
specific function. It prevents NSC from being viewed as a 
unit whose sole function is to advise or assist the President.

We ha-ve considered the possibilitv that wqr i v 
viewed as advisory only because the President as a X ' 

controls its actions and decisions. The argument runs that 
w all cases Council action must be viewed as presidential

-------- in 
participation in national 

j is, at most. 
This argument fails for

,?* -Subject to the existing law, and to 
the direction and control of the National

Intelligence shall: .
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^Executive Order 1203 
TZ35ZF^675 '(1978) .r—
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it may reasonably be viewed as exercised 
,  13/

« ------ J uu aooxgll LU LUK SUCH OCUer
QF'functions as the President may direct,1' have, themselves, 

vested NSC committees on which they have not retained member-

<•

•*<

it

In spite of the fact of the President's membership, 
National Security Council was created by Congress as an 
entity distinct from the presidency. It was transferred, 
still as a distinct entity, along with all of its functions 
to the Executive Office of the President by executive order. 
As a legal matter, then, the independent authority'which it 
P 0 ssesses , _i£_nt>ss esses as the National Security Counr i 1. 
To the extent that the Council’s authority is exercised by 
the President 12/, - - -
by him in his capacity as Chairman of the NSC.

—------ ------ -------- — wx. uunu. j  U.U  Cd H L X

and far-reaching governmental functions relating to intelli- 

legaljy'pen
Executive Order 1203by 

'(1978) .-— 1

current practice presidential decisions on national
— _J a series 
See PD/NSC-1.

Even if it were a sound proposition that the statutory 
NSC, as a Council with the President as a member, is capable 
of assuming an advisory role only (because of the President's 
membership), the Council would not escape agency status for 
FOIA purposes. Thi is so because, from administration to 
administration. Presidents, invoking-the authority granted 
them by 50 U.S.C. § 402(b) to assign to the NSC "such other

gence matters and both of which are legal 
without presidential participation.
§§ 1-2 (PRC) and 1-3 (SCC)~43 Fed.
The existence of such delegated power 14/in these commitrees 

12,/ NSC is, of course, subservient to the President, as 
President, as are all executive departments and agencies. 
This, however, does not mean that it, or they, are without 
 independent authority.

I 13/ Under (
I security matters are promulgated via directives of
I entitled "Presidential Directive (PD)/NSC."

14/’ The fact that a government entity exercises only delegated 
powers does not prevent it from being treated as an agency for 

(Footnote 14/ continued on page 15)

ship wiTITlegal authority to~perform specific7~^Hsr^nrive 
functionsTZTCurrent examples are~the two NSC committggs 
created by_pp/NSCri2^_ttieZTolIcy~Review Committee (PRC) and 
the~Special Coordination Committee (SCC), both of which are 
empowered by executive order to perform important, substantive

r.

b.
r:

L 
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oncies and practices
14 Weekly Comp, of

of the Intelligence Community.

(emphasis added)

Conclusion

b! b^1"^1^ Chere 4 3 ^seantial risk that NSC
could be held to beof the lan8u:g:Oofe5aS.aS8n sLce^I6’ 

approach is to examine whether NSC is with^the^xceptio^1"617 
from inclusion stated in the Conference Report Th-- 
testing whether NSC has substantial independent All thrkfn .J-.
the exercise of specific functions
establishment

En^°eerins Corn, v. Renege-

15

 

 

independent authority in 
• or Aether it is simply an 
in the Executive Office of the President whose

ment stated above notwithstanding,
which has functions, power and authority of its own'and"is 
not simply an alter ego of the President. XS
was expressed by the President himself in
accompanying the promulgation of Executi^

>>• .
k ■'

V

'<■ ■

t. *

(SCC) and the Policy Review Committee .(PRC) -- will 
s^ort of the President, provide the highest level 
of review and guidance for the policies and

Pres. Doc. 214~(Jan. 30, 1978).

14/continued from page 14

FOIA purposes. C 
tiation Board, AR? P 9d 7in (n r r.,-.,. , -------- -----

grounds* 42! ^75) °S

coCniicrees (and other similar NSC committees which existed in 
prior administrations, such as the 303 and 40 committees the 
Committee on Foreign Intelligence (CFI), and the Operations

 Advisory Group (OAG), Executive Order 11905 §§.3b (CFI)

, , , J prevent
 --My-advisory and without legal 

exercise specific governmental functions. 

Important, too, is the common understanding, the argu- 

that the NSC is a body

not simply a„ alCer'ego 6f the

. his statement 
•e Order 12036. He/
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T,$C &J-'ven C-Lear statutory authority to supervise and
* . z* f- rh P C T A r in 1 1 —, r' nit r 4- V-» XT <"* <* XT- 

point

t

1 6

   

. >

 

I.

John-M. Harmon
Assistant Attorney General
Office of Legal Counsel

nonsensi-
l to 

now available that
J to function 

will be destroyed or

>•
this possibility is very weak, r ' 
if necessary be protected by a claim of executive privilege, but 
such a claim could not successfully be invoked to preclude Congress "

k

f

$

jirect the CIA, as well as because of the NSC functions in 
executive Order 12036, we conclude that it has Independent 
legal authority to exercise specific functions and .that, as a 
legal matter, it cannot be viewed as existing solely to’advise 
and.assist the President. It is not, therefore, within the 
exception of the Conference Report, and, being an establish- ' 
ment in the.Executive Office of the President not within that 
exception, is an agency for FOIA purposes. 15/

15/ It has not entered into our conclusion but we would point 
out that there is not a great deal of equity in the position 
that NSC is not an agency for FOIA purposes. NSC, although 
r'^se£v^8 *~he question of the applicability to it of FqTa, has 
staff_meg£er^_assigned to^processl^IA requests in accordanre 
with^J^ts_pu±LliaJaed,J'OIA guidelines. See 40 Fed. IfegT 7316 (1975') 
32 CFR § 21-01 (1976). Further, due to the nature of the work 
of the NSC and its staff it is clear that valid exemptions are 
available for the vast bulk of the material which constitutes 
NSC records. Yet, there may be records in the possession of 
the NSC staff which are not sensitive or advisory in nature and 
which may be of interest to the public, such as some fiscal 
records.

We have also considered whether NSC could raise a valid con­
stitutional^ claim to general immunity from the FOIA and believe 

. Certain records of the NSC could

such a claim could not successfully be invoked t_ r ' *”
from opening some NSC administrative records and other 
tive records to which the claim could not reasonably attach 
public view, nor could it be shown on evidence ;  
the Act's impact on NSC is so onerous that its ability 
in support of the President has been or 
crippled.
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December 23, 1993

By Telecopier

Dear Mark:

Public Citizen Litigation Group

SUITE 700

?COO P CTRECT N. W

Washington, d. c. 2003€

(202) B33-3000

Re: Armstrong v. Executive Office o£ the 3-resident
(Settlement Discussions - Presidential Records Issues)

We are writing to respond to the letter delivered to us 
yesterday, containing defendants* response to the suggestions for 
compromise on the Presidential records issue that plaintiffs made 
a month ago in our letter of November 12, 1993, and orally at the 
meeting on November 23, 1993.

If the December 22, 1993 letter represents defendants' 
considered and final position on the suggestions for compromise 
that we advanced in November, there is no point in further 
discussions on this issue. We will plan to litigate this issue, 
and we believe that we should inform the Court of this in our next

As we indicated two months ago, the October 26, 1993 proposal 
is wholly unacceptable to plaintiffs as a basis for settlement. 
The same is true of the modest modification of that proposal 
outlined in the December 22, 1993 letter. Both proposals, in our 
view, seek to treat more NSC program records as presidential than 
the Reagan and Bush guidelines that have given rise to this 
litigation and, if accepted, would actually decrease access to such 
NSC records under the FOIA. In an event, regardless of the actual 
numbers, neither of these proposals provides any reasonable basis 
for settlement because they are almost totally unresponsive to the 
concerns that have given rise to this litigation.

Mark Levy
Deputy Assistant Attorney General
Civil Division
Department of Justice
Constitution Avenue and loth street NW
Washington D.C. 20530

At the outset, we must note that your characterization of the 
proposals that plaintiffs presented is inaccurate in a number of 
respects. However, your letter makes clear that the bottom line is 
that defendants are rejecting virtually all of the ideas that we 
have presented for cutting back on the NSC records treated as 
presidential in absolute, uncompromising terms. Indeed, the 
December 22 letter indicates that defendants are not willing to 
accept any significant departure from their earlier positions on 
this issue, first presented to us on October 26, 1993.



Sincerely yours.

I

cc: Jason Baron

Mark I. Levy
Deoeniber 23, 1993
Page 2

Alan B. Morrison

Michael Tankersley

submission. We will draft a proposed timetable for litigating the 
issue in the hopes that the parties can agree on a schedule to 
present to Judge Richey, We plan to continue to pursue the 
possibility of settlement on other issues, with the assumption that 
the standards for distinguishing Presidential and Federal records 
will be determined through litigation rather than settlement.



Deputy Assistant Attorney General Washington. D.C. 20530

December 22, 1993

Re:

Dear Alan and Michael:

Armstrong v. Executive Office of the.President 
(NSC Presidential/Federal Recordkeeping)
Settlement Discussions (F.R. Evi. 408)

By letter dated November 12, 1993, you provided us your views, 
and made alternative proposals, with respect to the dividing line 
between those records that would be treated as presidential records 
and those treated as federal at the National Security Council. The 
parties have since met on two occasions and exchanged ideas and 
views concerning your proposals and this issue in general. We 
agreed to set forth our revised views on the matter in light of all 
the discussion that has occurred.

■W

U.S. Department of Justice

Civil Division

The framework of our current position is derived from the 
second alternative counterproposal (the "counterproposal") set 
forth in your November 12 letter in which you proposed a "vertical" 
approach for the designation of presidential records. Our comments 
on this second alternative should be understood in the context of 
our continuing proposal to treat as federal all records that are 
sent or received from outside the White House, including formal 
statements of an Administration's national security policy, meeting 
notices, lists of attendees, agendas, option papers, summaries of 
conclusions, and minutes of interagency meetings (NSC, PC, DC, and 
IWG) .

We recognize that both parties wish to avoid protracted 
litigation on this issue in order to facilitate resolution not only 
of this question but other related questions in the case such as 
the processing of the FOIA request by the NSC. As both sides have 
recognized from the outset of our discussions, settlement will be 
achieved only if the parties focus on fashioning a practical 
resolution rather than adhering to legal theories.

(1) Principle of Verticality: Your counterproposal began 
with the premise that "all records that are directed to the 
President, the National Security Adviser, or the Deputy National

Alan B. Morrison, Esq.
Michael E. Tankersley, Esq.
Public Citizen Litigation Group
2000 P Street, N.W., Suite 700 
Washington, D.C. 20036
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While the principle of verticality provides a useful line, we 
see no basis in either principle or practicality on which to treat 
records between NSC staff and the President, the Assistant to the 
President for National Security Affairs (APNSA) and the Deputy 
Assistant to the President for National Security Affairs (DAPNSA) 
as presidential if they are created by two NSC staff and as federal 
if they are created by four NSC staff. All such communications 
"advise and assist" the President, APNSA, and DAPNSA, and are 
presidential records, regardless of the number of NSC staff 
involved. Constraining such consultations on the basis of an 
arbitrary number of staff participants would unduly interfere with 
the "advise and assist" function of the NSC staff. Accordingly, 
while we are prepared to consider a solution along vertical lines, 
the designation of a presidential record sent vertically to the 
President, APNSA, DAPNSA cannot depend upon the number of staff 
"participants" in the record.

Security Adviser, from any NSC staff member may be treated as 
presidential records, and vice versa, but all other records are 
federal." Your counterproposal recognized that, in many cases, 
more than one NSC staff member would participate in the preparation 
of a memorandum and, accordingly, expanded upon the vertical 
approach by proposing to treat as presidential a record (including 
drafts) which involved three or fewer "co-authors/consultants 
('participants')." During our meetings, you agreed that the NSC 
Staff Secretary, the Executive Secretary, the Deputy Executive 
Secretary, and the secretarial staff would not count toward these 
three participants, and also indicated some willingness to include 
as presidential records specific types of records transmitted to a 
larger number of NSC staff asking, for example, for comments on 
drafts of presidential speeches.

(2) Intra-staff' Communications: Your counterproposal
provided that drafts of records to the President, APNSA and DAPNSA, 
"along with memos among/between [a maximum of three] participants 
specifically discussing a draft, would be presidential also." 
Although we are heartened by your willingness to treat some intra­
staff communications as presidential, for the reasons stated above, 
we feel strongly that the number of staff involved in the 
preparation of a record going to the President, APNSA, or DAPNSA is 
not an appropriate criterion for determining whether a record 
between staff members is presidential or federal. For purposes of 
settlement, however, we would offer to treat as presidential only 
those intra-staff records specifically discussing a communication 
to or from the President, the APNSA, and DAPNSA (including those 
intra-staff records referring to such a communication on its face). 
We would also treat as presidential intra-staff records 
specifically discussing a communication to any other Assistant or 
Deputy Assistant to the President. Together, these intra-staff 
communications are most closely linked to advising and assisting 
the President.
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(3)
House Office:

NSC Staff Communications with Other Staff of the White 
During our meetings, an issue arose as to the 

treatment of communications between NSC staff and other White House 
Office staff. Although the volume of such record material is 
relatively small, we believe it is essential that communications 
between NSC staff and other White House staff be treated as 
presidential. As a matter of principle, there is no basis for 
distinguishing the APNSA and DAPNSA from other White House staff; 
and, as a practical matter, NSC staff have important contact with 
other White House staff, often on sensitive matters.

This approach would extend our original proposal to include as 
federal records intra-staff communications, for example, relating 
to IWGs and other policy matters, that do not specifically discuss 
a communication to or from the President, the APNSA, DAPNSA or any 
other Assistant or Deputy Assistant to the President. This 
proposal is intended to address your concerns that our prior 
proposal -- in which intra-staff communications "related to" 
vertical presidential communications would be presidential -- swept 
too broadly. By requiring a tight link between NSC staff 
communications and communications going up or coming down the line, 
we seek to accommodate your more general concern that records 
unrelated to advising and assisting the President not be treated as 
presidential.

We appreciate that plaintiffs have expressed a willingness to 
treat as presidential communications between the NSC Legal 
Adviser's office and the Counsel to the President. However, given 
the primary advise and assist function of NSC, treating 
communications between NSC staff and other staff of the White House 
Office as other than presidential records would unduly interfere 
with NSC's ability to carry out its vital function. Accordingly, 
it is our position that all communications between NSC staff and 
other staff of the White House Office should be treated as 
presidential.

(4) NSC Staff Access to Presidential Records: Your 
counterproposal contemplates a system in which records that are 
presidential when created would lose their presidential record 
status if and when at a later date they are shared with other NSC 
staff: "if such a record were sent to any NSC staff person not 
listed as a participant, or made available, either physically or 
electronically to any other non-participant at NSC or any other 
federal agency, the record would be federal." We believe that such 
an approach would have substantial adverse consequences on the 
efficiency and effectiveness of the NSC by creating obstacles to 
NSC staff having the benefit of previous NSC staff work. We 
appreciate that you are willing to recognize an exception to your 
proposed general rule for legal documents so that all staff could 
have access to those documents without changing their status. This 
access principle should be applied generally, however, because 
staff access to substantive presidential records is no less 
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important than access to legal documents in the NSC's advise and 
assist function.

Litigation, administrative and other records deemed federal in 
our original proposal would continue to be treated as 
federal.

All communications between NSC staff and the
President, APNSA, DAPNSA would be treated as presidential.

Outside Records: Records that are sent or received from 
outside the White House, including formal statements of an 
Administration's national security policy, meeting notices, 
lists of attendees, agendas, option papers, summaries of 
conclusions, and minutes of interagency meetings (NSC, PC, DC, 
and IWG) , would be treated as federal, as indicated in our 
original proposal.

Intra-staff: Intra-staff communications specifically 
discussing communications to or from the President, APNSA, 
DAPNSA, or any other Assistant or Deputy Assistant to the 
President would be treated as presidential. All other intra­
NSC staff communications would be treated as federal.

(6) Presidential Records at the End of the Administration: 
You have also raised the issue whether, at the end of the 
Administration, a complete set of NSC presidential records could be 
copied and designated as federal records. As a statutory matter, 
presidential records designated by a President during his term in 
office should be treated in accordance with the provisions of the 
Presidential Records Act upon the conclusion of a President's term.

(5) Indexes to Presidential Records: You have also proposed 
that the NSC produce an index of its presidential records that 
would be treated as a federal record. Although it is not 
dispositive for settlement purposes, we begin from the premise that 
there is no legal obligation to create such an index when 
underlying documents are preserved. We also believe that such an 
index would be a presidential record during the life of the 
Administration, since the index itself would include information on 
presidential materials and would reveal advice and recommendations 
under review by the President. However, in order, to settle the 
case, we would be happy to consider any specific proposals you may 
have for creating such an index for presidential records that might 
be prepared in a manner that would allow it to be deemed a federal 
record upon the conclusion of the Administration.



4

5.
White

6.

We look forward to hearing from you.

5

NSC Staff Access to Records: NSC staff access to presidential 
records will not change the status of those records.

Mark I. Levy
Deputy Assistant Attorney General

Sd^ncerely yours.

NSC Staff to WHO: All communications between NSC staff and all 
staff of the White House Office will be treated as 
presidential.

We have tried in this proposal to accommodate plaintiffs' 
concerns that the designation of presidential records not be 
overbroad while at the same time protecting the NSC's ability to 
carry out its core function to advise and assist the President. To 
the extent differences remain, we believe that discussions can 
profitably continue on this issue, particularly since the deadline 
for reporting to the Court on this matter is not until February 4, 
1994. We of course are willing to meet with you to discuss the 
issue further, but it would be useful for you to provide in writing 
first your reaction to this proposal as well as any fresh ideas you 
may have for resolving remaining differences.
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cc: Jason] Baron (by telecopier)
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Alan B. Morrison
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theinterest of sending these proposals to ----- -- ------  --

put them in language appropriate for a settlement "agreement We
recognize that there may be some ambiguities about how we see these 
proposals working, and if there are, please call, and we will try 

further what we mean. We also reserve the right to make 
modifications to the proposals as we get further along in the 
process, although we do not expect that there will be any changes 
m the basic concepts.

The question for defendants is, does either of 
alternatives provide a basis for further discussion? 
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further, .as well as work on resolving the other issues.
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Deputy Assistant Attorney General Washington, D.C. 20530

November 5, 1993

Re:

Dear Alan:

Armstrong v. Executive Office of the President 
— Settlement Discussions (F.R. Evi. 408)

BY FACSIMILE
Alan Morrison, Esq.
Public Citizen Litigation Group
Suite 700
2000 P Street, N.W.
Washington, D.C. 20036

U.S. Department of Justice

Civil Division

This letter is in response to your letter of November 1, 1993, 
concerning the proposal we made on October 26 in an effort to find 
some possible middle ground as to which records the National 
Security Council ("NSC") will treat as Presidential and which as 
federal. We set forth below and in the accompanying attachments 
the status of the documents provided with your letter under both 
current NSC practice and our October 26 proposal, and indicate why 
the NSC treats or would treat a document as falling into the 
Presidential or federal category.

It is also not correct to say that all of the documents you 
provided would be treated as Presidential records under our October 
26 proposal. The documents are listed on the accompanying table,

Second, several of the documents provided with your letter 
would have been treated as Presidential records, not federal 
records or agency records subject to FOIA, under current NSC 
practice. As you know, the prior releases in Armstrong have 
involved unique sets of materials which were created and preserved 
by NSC staff in their paper form largely due to the presence of 
ongoing investigations of the Independent Counsel's office and/or 
special searches of the backup tapes. Therefore, the treatment of 
these particular documents under FOIA is not dispositive of either 
how such materials otherwise would have been classified under 
existing recordkeeping practices or under the NSC's settlement 
proposal.

Two preliminary points should be made. First, you incorrectly 
stated that our proposal would result in fewer NSC records being 
treated as federal. While some records presently treated as 
federal would be treated as Presidential under our proposal, a 
greater number of records presently treated as Presidential would 
be treated as federal.
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Document Nos.

our

our proposal seeks to

approach to the issue. Clearly, many, if not most, documents 
created by NSC staff in the process of advising and assisting the

In our view, whether

provided in the attached table, 
four documents is as follows.

As noted in our October 2 6 letter, < 1
enable the President to control access to the most sensitive NSC 
records, while establishing intelligible rules capable of practical

along with a designation of their status under current NSC practice 
and our October 2 6 proposal. As you can see. Document Nos. 2 
through 5 are treated as federal records under both current 
practice and our October 26 proposal. Document Nos. 6 through 10, 
13 through 15, and 17 through 24 would be treated as Presidential 
records under both current practice and the October 26 proposal. 
Document Nos. 1, 11, 12, and 16 are federal records under current 
practice and would be treated as Presidential records under the 
October 26 proposal.

implementation and avoiding the burdens and risks of litigation. 
The core function of the NSC — to "advise and assist" the 
President in national security matters — cannot effectively be 
accomplished if the President cannot control access to these most 
sensitive deliberative documents.

You seem to suggest that records properly may be deemed to be 
federal where much of the information contained therein is 
"factual," and you characterize the government's interest as 
protecting "advice" given to the President. We disagree with this

In sum, our October 26 proposal would result in no change in 
status for 20 of the 24 documents you provided. The reason for 
these designations under current practice and our proposal are 
„ _ ‘The reason for the change in the

President will contain factual information.  
a record contains largely or only "factual" information,’although 
relevant in a FOIA analysis, does not inform the analysis as to 

11 and 16 are currently treated as a federal 
record because they relate to the specific federal record category 
of intelligence activities. They would be treated as Presidential 
under our proposal because they were received by the Deputy Advisor 
to the President for National Security Affairs.

Document No. 12 is currently treated as a federal record 
because it relates to the specific federal record category of 
interagency meetings. It would be treated as Presidential under 

proposal because it was received by the Advisor to the 
President for National Security Affairs.

Document No. 1 is currently treated as a federal record 
because it relates to a Deputies Committee Meeting. It would be 
treated as Presidential under our proposal because it is a staff 
communication which was not transmitted to or received from outside 
the White House.
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Sincerely yours.

Mark I. Levy
Deputy Assistant Attorney General

whether or not it should be treated as Presidential or federal. We 
regard as a critical aspect of advising and assisting the President 
the presentation of facts on a given national security issue, not 
only the presentation of "advice" as to how to proceed.

We hope the foregoing will provide you with some additional 
understanding as to our proposal. We look forward to receiving 
your proposal and to discussing this matter with you further.

Accordingly, our October 26 proposal proceeds from the premise 
that the NSC exists to advise and assist the President, through his 
National Security Advisor and Deputy National Security Advisor, in 
the discharge of his statutory and constitutional national security 
responsibilities, and that its records related thereto are properly 
treated as Presidential. In an effort to resolve this litigation, 
we also recognize that some NSC records, including those received 
from or transmitted outside the White House, may be treated as 
federal.
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DOCUMENTS ACCOMPANYING PLAINTIFFS' NOV. 1, 1993 LETTER

NO. DATE DESCRIPTION

1. 04/11/90 F P

Current:

Proposed:

04/12/902. F F

Current:

Proposed:

04/16/903. F F

Current:

Proposed:

No Date4. F F

Current:

Proposed:

The NSC/Deputies Committee Meeting,
Iraq Agenda

Federal: Deputies Committee Meeting 
Papers

Federal: Deputies Committee Meeting 
Papers

Federal: Deputies Committee Meeting 
Papers.

Federal: Deputies Committee Meeting 
Papers

Memorandum for William Sittmann through 
Richard N. Haass from Sandra Charles; 
Subject: NSC/Deputies Committee Meeting 
on Iraq

United States Department of State, 
Discussion Paper for Iraq PCC

Federal: Deputies Committee Meeting 
Papers sent to or received from 
outside the White House.

Federal: Deputies Committee Meeting 
Papers sent to or received from 
outside the White House.

Memorandum for Mr. Carnes Lord, et al., 
from William F. Sittmann; Subject: NSC/ 
Deputies Committee Meeting on Iraq

Federal: Deputies Committee Meeting 
Papers sent to or received from 
outside the White House.

Presidential: staff communication 
not transmitted outside the White 
House.

NSC TREATMENT 
CURRENT PROPOSED
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5. 05/18/90 F F

Current:

Proposed:

2/02/876. P P

Current:

Proposed:

1/24/877. P P

Current:

Proposed:

11/25/868. P P

Current:

Proposed:

9. 11/25/86 P P

Current:

Proposed:

Presidential: not related to 
specific federal record category.

Note From William Tobey to NSREL, NSSES, 
Subject: Attendance

Presidential: not related to 
specific federal record category.

Note from Bob Pearson to APNSA
John Poindexter; Subject: Resignation

Federal: Deputies Committee Meeting 
Papers

Note From Robert E. Linhard to
DAPNSA Colin Powell; Subject: Thoughts 
on How to Proceed on SDI and ARMS 
Control Issues General

Note from William Cockell to APNSA 
John Poindexter; Subject: CJCS 
Testimony

Presidential: not related to
specific federal record category.

Federal: Deputies Committee Meeting 
Papers sent to or received from 
outside the White House.

Presidential: not related to
specific federal record category.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.

Presidential: received by APNSA.

Presidential: received by APNSA.

Presidential: received by DAPNSA.

Memorandum for Dr. Carnes Lord, et al., 
from Brent Scowcroft; Subject: Deputies 
Committee Review of PCC Paper on Iraq
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10. 11/10/86 P P

Current:

Presidential: received by APNSA.Proposed:

11. 01/15/87 F P

Current:

Proposed: by APNSA

12. 12/19/83 F P

Current:

Presidential: received by APNSA.Proposed:

13. 02/17/87 P P

Current:

Proposed:

Note from Robert M. Kimmitt to APNSA 
Robert McFarlane; Subject: Meeting Times

Note from David Major to APNSA John
Poindexter; Subject: ARMS SALES TO IRAN

Presidential: not related to 
specific federal record category.

Presidential: not related to 
specific federal record category.

Note from Paul S. Stevens to NSDBK, 
Subject: Gates Confirmation Hearings

Note from David Major, Subject:
MEMO FOR [APNSA Frank Carlucci] 
FROM DGM, NEED SOONEST
TODAY-TOP SECRET; and Note From: 
David Major to APNSA Frank Carlucci, 
Subject: Longtree Espionage Case

Federal: related to specific federal 
record category of Intelligence 
Activities.

Federal: related to specific federal 
record category of Interagency 
Meetings.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.

Presidential: received
Frank Carlucci.
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14. 02/18/87 P P

Current:

Proposed:

15. 12/19/86 P P

Current:

Proposed:

16. 12/30/86 F P

Current:

Presidential: received by DAPNSA.Proposed:

Situation Room Evening Summary17. 03/27/86 P P

Situation Room Evening Summary04/02/8618. P P

Situation Room Evening Summary03/23/8619. P P

Situation Room Morning Summary03/29/8620. P P

Situation Room Evening Summary03/31/8621. P P

Current: not

Proposed:

Note from Bob Pearson to DAPNSA Alton 
Keel; Subject: Crazy Going Ons In 
Colombia

Note Elaine M. Mitsler to NSDBK, 
Subject: Reminder

Presidential: not related to 
specific federal record category.

Note from Bob Pearson to DAPNSA Colin 
Powell Forwarding 12/31/86 Note from Ken 
DeGraffenreid to DAPNSA Colin Powell; 
Subject: Serious Espionage Case At
Embassy Moscow

Federal: related to specific federal 
record category of Intelligence 
Activities.

Presidential: not related to
specific federal record category.

and
APNSA,

Presidential: created for
received by the President,
DAPNSA.

Presidential: not related to
specific federal record category.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.

Presidential: received by DAPNSA.
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22. 10/09/86 P P

Current:

Proposed:

23. 09/29/86 P P

Current:

Proposed::

24. 04/15/86 P P

Current:

Proposed:

Note From Oliver North to RDM; 
Subject: Americans Disappeared 
In Cyprus

Note From Oliver North to RBM 
forwarding Note From Rob 
McDaniel, forwarding Note 
From Tyrus Cobb; Subject: 
Demarche from Tom Klestil

Note From Scott Sullivan to Oliver 
North; Subject: Payoff for the USSR's
Debt Strategy

Presidential: not related to
specific federal record category.

Presidential: not related to
specific federal record category.

Presidential: not related to
specific federal record category.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.

Presidential: staff communication 
not transmitted outside the White 
House and not related to specific 
federal record category.



(202) 833-3000

November 1, 1993

BY HAND

N.W.

Armstrong v. Executive Office of the PresidentRe:

Dear Mark:

Mark I. Levy-
Deputy Assistant Attorney General
Department of Justice
Civil Division
10th & Constitution Ave.,
Washington, D.C. 20530

In the past, we have raised inquiries about why certain types 
of records should be Presidential and not Federal Records. That is 
again our question, but this time with respect to the enclosed NSC 
documents that were released under the Freedom of Information Act. 
The information contained in these records is generally factual in 
nature, is no longer (if it ever was) properly classified, and all 
of it appears to be the kind of information that should be released 
in the ordinary course under the FOIA. However, as we understand 
your proposed definition of Presidential records, in particular the 
"relating to" language that we discussed, all of these records 
would be labelled Presidential records and, hence, not available 
under FOIA and subject only to the Presidential Records Act.

Public Citizen Litigation Group

SUITE 700

2000 P STREET N W

WASHINGTON. D C. 20036 

Following up our most recent meeting at which we discussed the 
dividing lines between Presidential and Federal records at the 
National Security Council, Mike and I have been working with our 
clients to try to find some possible middle ground on this issue. 
Our major stumbling block at this time involves the issues 
presented in this letter. In particular, we simply do not know how 
we can accept a settlement that would result in fewer records being 
treated as Federal records than was the case under the old 
guidelines, particularly given the factual nature of the documents 
that could be withheld and their substantial distance from the 
presidential advisory process. If you can give us an explanation 
for the NSC’s treatment of such materials as Presidential records, 
we might be better able to understand your position, but we need 
some further assistance from you.

For the purposes of these settlement discussions, we put aside 
any questions about whether the NSC could reconcile its new



FOIA.

Enclosures

proposal with the previous release of these materials under the 
FOIA. We probably disagree on that question, but it is irrelevant 
to our efforts to try to find a mutually agreeable standard that 
will govern categorization of the materials in the future.

Alan B. Morrison

Mark I. Levy
November 1, 1993
Page 2

Instead, we present these documents as concrete examples of 
the types of records that will be subject to whatever dividing line 
is established for Presidential and Federal records, and we would 
like to know what valid interests the NSC believes are served by 
classifying the records as Presidential so that we can see if 
plaintiffs can propose a way to accommodate those interests without 
sacrificing our own. We understand your interest in protecting 
advice from the Assistants to the President for National Security 
Affairs to the President, but none of the enclosed material falls 
into that category. We simply do not understand why, as a matter

Sincerely,

f

We have some possible alternatives that we are considering to 
address the issue of distinguishing Presidential and Federal 
records, but wish to present them in a package. Therefore, it is 
essential that you get back to us as soon as possible with your 
response to this letter. If you can do so by the end of this week, 
we will attempt to formulate our position internally and respond to 
defendants early in the week of November 8, but until we have a 
response from you, the ball is in defendants' court.

into that category. T‘  .... „„ „
of policy, leaving aside questions of law, these records^should"be 
treated as Presidential and hence outside the FOIA and FRA 
entirely.



U.S. Department of Justice

w Civil Division

Deputy Assistant Attorney General Washington. D C. 20530

October 26, 1993

Re:

Dear Alan and Michael:

Armstrong v. Executive Office of the President 
-- Settlement Discussions (F.R. Evi. 408)

Please note the following about the drafts. First, in the 
case of the Office of Administration's draft "Proposed OA Record 
Management System for Management of Records Created Using

BY MESSENGER
' Alan B.’ Morrison,' Esq.- •'
Michael E. Tankersley, Esq.
Public Citizen Litigation Group
Suite 700
2000 P Street, N.W.
Washington, D.C. 20036

Pursuant to the settlement meeting among the parties held last 
Monday, October 18, 1993, this constitutes our further settlement 
proposal. My apologies for being unable to deliver this package 
earlier in the day today.

A. EOP Agency Component Recordkeeping Guidance. As discussed 
at our settlement meeting, key agency components of the EOP have 
proceeded along the lines of a "bottom-up" approach, i.e., drafting 
recordkeeping guidance that would be approved by the Archivist but 
would be issued independently of whatever draft guidance is 
ultimately contemplated for issuance,by the Archivist as to the 
rest of the government. The drafts contemplate ultimate 
implementation of electronic recordkeeping but may also include, 
depending on the component, interim guidance for use until such 
recordkeeping is in place. Pursuant to our discussions, and in 
fulfillment of paragraph 2 of the Stipulation of the parties filed 
on September 30, 1993, I have attached at Tab A drafts of e-mail 
recordkeeping guidance from the following EOP agency components: 
National Security Council, Office of Administration, Office of 
Management and Budget, Office of Science aryl Technology Policy, and 
the Office of the United States Trade Representative. Included 
within Tab A are proposals from both the NSC and OSTP on how they 
propose to separate presidential and federal records.



More generally.

B.
of

The NSC's proposal for distinguishing which records will 
treated as federal and which will be treated as Presidential

Alan B. Morrison, Esq.
Michael E. Tankersley, Esq.
October 26, 1993
Page 2

NSC Presidential/Federal Guidance. Given the focus on the 
NSC in this litigation, the NSC's proposed breakdown 
presidential and federal records may bear explanation.

be 
is 

based on principled guidelines and provides intelligible rules 
capable of practical implementation. It will result in the federal 
designation of as many records as possible, consistent with proper 
NSC operations and the policies of the Presidential Records Act.

1
Intra-staff communications related td'Presidential records or 

NSC policy documents -- interagency meetings of the NSC or its 
subgroups and Presidential Directives -- will be treated as 
Presidential Records. Intra-staff records related to all other 
federal record categories will be treated as federal.

The proposal will designate a far larger percentage of the 
NSC's records as federal than the current guidelines do. The 
following categories of records now treated as Presidential will be 
treated as federal: Presidential Determinations, Presidential 
Messages and Proclamations, OMB Referrals, Aircraft Requests, 
Agreements, Foreign Travel Requests, and Approvals of Significant 
Military Exercises.

Electronic Mail," the document includes reference to proposed dates 
only because completion of discrete items are in some cases 
dependent on outside contract support and feasibility of technical 
proposals. Since these limit OA's ability to control any 
prescribed deadlines, the dates are to be regarded as benchmarks to 
which the administration is committed.

The proposal starts with two basic rules: (1) records 
originating from or disseminated outside of the White House will be 
treated as federal, and (2) internal documents most inextricably 
related to advising and assisting the President -- those to or from 
the President, the APNSA and the DAPNSA -- will be treated as 
Presidential.

More . generally, as : we previously stated,, the drafts of- 
recordkeeping guidance being provided.to.you, includiilg discussions- 
of future recordkeeping systems, have been given to plaintiffs for 
the purpose of furthering settlement, and are not intended to bind 
defendants to a position in the litigation on any and all matters 
contained therein.



c.

3.

D. Other Matters

1

Alan B. Morrison, Esq.
Michael E. Tankersley, Esq.
October 26, 1993
Page 3

The proposal will enable the President to control access to 
the most sensitive NSC records upon a change of administrations. 
It will also avoid the burdens of processing and the costs and 
risks of litigation that would occur if such records (which are 
largely classified and, thus, rarely subject to disclosure under 
FOIA) were treated as federal, for the purposes of the FOIA.

User- Directories. In furtherance .of settlement- of the 
FQiA portion, of- the -lawsuif, you have requested that we’provide 
user directories for the Reagan-era NSC arid EOP/OA PROFS backup 
tapes, showing the names and userids of people with notelog storage 
areas for the dates November 22, 1986, February 28, 19 87, and
January 7, 1989 (only the latter for EOP/OA) . I can respond as
follows:

1. The EOP/OA user directory for the January 7, 1989
tape is attached at Tab B.l.

For the NSC January 7^ 19 89 backup tape, we are 
presently in a position to provide userids and users authorized to 
create calendars or view documents (see Tab B.4) . We are, however, 
continuing to consult with staff at WHCA on the matter of getting 
to you a complete user directory. Unfortunately, key personnel at 
WHCA are away this week. We intend to get back to you as soon as 
possible early next week.

We have reviewed carefully the materials you provided to us 
(Michael's letter to Jason Baron dated Oct. 21, 19934, for examples 
of more acceptable definitions of "record" status. Frankly, we are 
somewhat confused by the excerpts since the definitions they 
contain do not appear to differ from the statutory definition, from

2. With respect to the NSC backup tapes for 1986 and 
1987, it appears that the systems backups necessary to provide this 
information for the 1986 and 1987 dates were never saved. However, 
I am informed that defendants already produced to you a list of all 
users, with userids, authorized to create calendars or documents on 
the system for those dates. Because this listing may not have 
included every userid or user capable of sending a note, we here 
supplement it with a complete listing of all userids for October 
19, 1986, and March 16, 1987 (see attached at Tab B.2 and B.3). 
This will provide you with all the information we have from the 
tapes themselves on this score.
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Enclosures
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Mark I. Levy-
Deputy Assistant Attorney General

Alan B. Morrison, Esq.
Michael E. Tankersley, Esq.
October 26, 1993
Page 4

I look forward to our next meeting scheduled for tomorrow at 
We have cleared into the Main Justice building the same11:00 a.m. T" ' ' ' ' ' '

individuals present at the first meeting.

Sincerely yours,

NARA's definition in existing regulations, or from the definition 
in the draft guidance NARA provided last week. To the extent that 
your materials contain details that describe the desirable features 
of an electronic recordkeeping system or contain language that 
expressly recognizes the transient nature of electronic 
communications and therefore the need to ensure that federal 
employees are aware of recordkeeping obligations, we may be able to 
include similar provisions in the next draft of EOP agency 
guidance, and would certainly hope to discuss such matters further 
with you in ongoing settlement discussions. We did not, however, 
have sufficient time to analyze which provisions might be 
appropriate for inclusion in today's drafts in light of the 
specific operations and responsibilities of each EOP component.



DRAFTNSC SETTLeMEA/
Dlstincruighlnq Between Federal and Presidential, Records

Requests for Access to Documents ^>: .<

• X.:

APNSA/ -'or

Presidential Speeches
Correspondence With the President,

. Deputies Committee Meetings. (DC) .< 
^'■rriteraghndy’Worlcih'<PGtoUp-'M6vtings(-lWGr-

: Documents COriginating Outside the White House Related to -
Sensitive lhteXligence"or' Counterintelligence Activities 

Office of Management and Budget (OHB) Referrals
Presidential Messages and Proclamations
Aircraft Requests
Agrements.
Foreign Travel Requests
Approvals of Significant Military Exercises .
NSC-Staff;-Speaking/Appoihtment Requests j" ~ '?

staff documents related to NSC, PC,.DC, and IWG meetings) 
Presidential Memos of' Conversation '-(MEMCONS)
Presidential-Memos of .Telephone Co^vcr’Batldna (TELCONS)
Heads-of "State Visits (Briefing Books); *

materials created or received by or -for "the- President, the APKSA, 
and the DAPNSA-,' and any related materials ■ that are exchanged

NSC Presidential-records (including
electronic records) include the following types of records:

and Other Documents for or .from the President, the 
APHSA, -^or the DAPNSA (including all intra-staff documents 
related to policy directives)' : /-

Memoranda- and Talking Points for- the President, the APNSA, 
and the DAPNSA for. Use in Meetings (including all intra-

of/Telephone Coi)Vc£Bat;l<5ns (TELCONS)
ueaas -or uuace vx-.^ts (Brief ing Books)’' ‘
Presidential Trip Preparations- (Briefing Books)

the APNSA, and the DAPNSA

The NSC will treat as federal records the formal statements of an 
inninistratioo's national security policy; meeting notices, lists 
of attendees, agendas, options papers, summaries of conclusions, 
and minutes of Interagency meetings (NSC, PC, DC, and IWG); and 
records that are sent or received from outside the White House- 
In addition, the NSC will treat as federal, records those 
materials exchanged between NSC staff (not including those 
exchanged with the APNSA or DAPNSA) relating to such matters 
other than policy directives and meetings files. NSC federal 
records (including electronic records) include the following

- -types of records :. ..

Presidential Decistion Directives (PDD)
Presidential Review Directives (PRD)
Presidential Determinations (PD) and Executive Orders (EO) 
Nati onal Security Council Meetings . (NSC)
Principals Meetings,(PC)" ' • . ‘

Documents -Related to lawsuits.and- Investigations Involving 
the -NSC'y ■ •' '

Requests for-Access‘to Documents-^ --- \ ~
NSC - Staf ^^Correspondence ’ ' : \ P

The 1?SC will' treat as Presidential records-those-documentary

and the DARNSA,' and any related materials ■ that are exchanged 

between NSC staff.
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of court order which did not1 contain direct . 
order to promulgate new regulations. J

United . States; White House Communi­
cations Agency, Defendants-Appellees.

records. The United States District Court t 

for the District of Columbia, 721 F.Supp. 343, 
denied motion to dismiss and certified order *~J 
for interlocutory appeal The Court of Ap­
peals, 924 F.2d 282, affirmed in part and

:as identity of sender-and- recipient of elec-J-W-' 
tronic communications' from preserved rec- 

dy Peterson, Acting. Archivist..of;the ord; and f3) agencies were hoVin cbntempt. 
c United, States; White House Cpmmuni-

. cations Agency, Defendants-Appellants.
(Two Case8>

Scott ARMSTRONG; Gary M. Stem; Ed- ed in part
die Becker; National Security Archive;
Center for National Security Studies;
American Historical Association; Amer-

Affirmed in part; reversed and remand-.

..ssfis

Government agencies did not reasonably 
x. -j- ., j

■ jib '• r, ^8.

office of President (EOP), NSC, federal ar-
chivist for failure to promulgate new regula­
tions. In consolidated appeal, the Court of .jj 

Appeals held that (1) mere existence of
Scott ARMSTRONG; Gary M. Stem; Ed- paper printouts of electronic materials did 

die Becker; National Security Archive; not affect “record” status of electronic com- 
.Center for National Security Studies,
Plaintiffs-Appellees,- ;• < ftr

■ b ?-.■ v< OJ - fi'
EXECUTIVE OFFICE OF THE PRESI-

1!: DENT, OFFICE OF ADMINISTRA-
- TION; National Security Council;-: Tru-

Scott ARMSTRONG; Gary M. Stem; Ed­
die Becker; National Security Archive; 
Center for National Security Studies, 
American Historical Association and 
American Library Association, Plain­
tiffs-Appellees,

munications unless paper versions included 'J 
all significant material contained in electronic, j 
records; (2) it was not within agencies’ disr; J 
cretion to exclude relevant .information such '

terials stored on National Security Council 
(NSC) electronic mail communications sys-

.... .... ■" "J.
vucuicd ix. iviuney, u., o£i r.oupp. roi, en- 
tered order, of contempt against executive s

’v;-

United States Court of Appeals, 
... District of Columbia Circuit. . /

Argued June 15, 1993. ■: i-

/ Nos. 93-5002, 93-5048, 93- 
5156 and 93-5177.

I

3’
1 FEDERAL REPORTER, 3d SERIES J-

w 
reversed and remanded in part After mo- <’f .' 
tion for protective order was granted in part 
and denied in part, 139 F.R.D. 547, the Dis- 
trict Court, 810 F.Supp. 335, found that ma- ■

discharge their obligations under the Federal'
Records Act (FRA) by instructing employees £ 
to print out paper, version of any electronic 3 
communication that fell within statutory defi- 3 
nition of “record” and by managing “hard- J 
copy” documents so produced in accordance •> 
with the FRA; hard copy printouts pre-i -3 
served by agencies could omit fundamental 
pieces of information which were integral 
part of original electronic records. -44 
U.S.C.A. § 2101 et seq . * £! i '•'< I '•: '-•ft S-ifii

2. Records ®=13, 22 . :ri ' ' - ■ j'--' 1
. If document qualifies as “rdcord” within’. ,5 

definition provided by Fedend Records Act 
(FRA), FRA prohibits agency’from discard- 

ing it by fiat but rather requires agency j®: 3 
procure approval of archivist before dispos- /i 

challengedproposed destruction of federal ing of recor(L 5 u>s>cX § 7oi(a)(2) 
-- ------------------- .. .................... S5

See publication Words and Phrases’

ican: Library Association, Plaintiffs-Ap- 
pellants, t .,..-

EXECUTIVE OFFICE OF THE PRESI­
DENT, OFFICE OF ADMINISTRA­
TION; National Security Council; Tru­
dy Peterson, Acting Archivist of the

;:--nun > rt;

tem were records subject to Federal Records

EXECUTIVE OFFICE OF THE PRESI- Charles R. Richey, J„ 821 F.Supp. 761, en-
DENT, OFFICE OF ADMINISTRA­
TION; National Security Council; Tru­
dy Peterson, Acting Archivist of the
United States; White House Communi­
cations Agency, Defendants-Appellants.

...... 

Act (FRA). In addition, the District Court,
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5. Records ®=»13 . - • - :• / copies” of other documents preser
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record” and by managing “hard-^

} 2101 et seq.
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with Federal' Records Act (FRA),' phrase ance to agency personnel and making those
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.part, 139 F.R.D. 547, the Dis-

SC2, ma- X
on National Security Council

remanded in part. After mo­
tive order was granted in part

I
■ j

Records Act (FRA), document must be made transactions did not justify government agen- 
and received by agency of the United States . cy practice of retaining only “substantive in­
government under federal law or in connec- formation” displayed on. computer screen in 

tion with transaction of public busmess, and
document must be preserved, or appropriate 44 U.S.C.A §§ 3161, 3303a, 3314.

"• L.. __■■■ -LJj____  t*rr;-»'rbt

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT
Cite Ml FJd 1274fb.C.Clr. 1993)

“appropriate for preservation” in definition of 
records allows agency some discretion in de­
ciding whether document meets record defi­
nition but does not grant agency discretion to 
lop off predesignated part of whole series of 
documents that qualify as records;. it would 
not satisfy FRA to preserve second version 
of record that was approximation of first 
version even if second version included all 
material which, in agency view, was appropri­
ate for preservation? 44 U.S.C.A § 3301.

I.* •

ner judicial constructions and def-
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.0 F.Supp. 335, found that ma-

heir obligations under the Federal'^ 
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3. Records ®=1, 13
Mere existence of paper printouts of 

electronics communications systems for gov­
ernment agencies does not affect record sta­
tus of electronic material unless paper ver­
sions include all significant material con­
tained in electronic records; electronic docu­
ments retain status as federal records after 
creation of paper printouts and all Federal 
Records Act (FRA) obligations concerning 
management and preservations of records 
still apply. 44 U.S.C-A §§ 3105, 3301, 3314.

4. Records ®=3
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were merely “extra
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Electronic communications of: govern-
ment agencies did not fit within exception to purge incidental electronic communications 
Federal Records Act (FRA) for extra copies .-.from their*files-by acting, with archivist’s 
of documents preserved only for convenience approval, to dispose of documents that lack 
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gate new recordkeeping programs for elec-
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vised by archivist, Presidential Records > 
(PRA) gives President virtually complete* ’ 
control over his records during his tenn£jiif 
office, and neither archivist nor agency .head 
can initiate any action through Attorney Gen­
eral to effect recovery or ensure preservationf 

of presidential records. 5. U.S.C.A. §; 552 
44 U.S.C.A §§ 2201(2), (2)(B)(i),. ; 22 
2905(a), 3106, 3301. r • w

18. Records ®=>1

Under Presidential Records Act' I 
records subject to Freedom of InformatiA?| 
Act are excluded from class of materials th^fi' 
may be treated as presidential recordsrs^^.

-.3?: .-;A .b-.cj'aii 
.t-r, yj

fi

presidential record and may not review
ticulars of presidential' records management '• 
systems or decisions for disposing of>pr^K . 

dential records, but courts may review guide^ ‘ 
vlines outlining what is and .what is not presi^ 

; .Under .Presidential. Records -Act (PRA), <:dential record to ensure that materials .winar
the district^courtbhadeauthority to.review ?are not-subject.to Presidential-Record® 
.recordkeeping guidelines regarding presiden- (PRA) are not treated as “presidential ra<

in contempt .for-iailure-to.promulgate, new 2204(a, b), (c)(1). . .' J

'U S C.A §" 552;' 2§ tl.S.Cjt’§ i292(b) ‘

• '.h'r.-While . federal-records- are subject to agencies subject to Freedom of Information'

is present sanction and thus is Appealable. 
.J. j X ??, .A..j.rs... x.

14. Contempt ®=>20, 60(3) . -
While courts have inherent powertb en-

15. Contempt ,<^20,.l - ,

- •.“/i:;': ’-e bensd
Only entities whose sole function J 

advise and assist President Are not separaS

U.S.CA § 2201(2)(B)(i). ; v :--baag

V nV.
'19. Records ®=1, 13 r.i ik L l 
“lr.r:ctL;j?J_» ~

■ .strict.document..management:regimeisuper- -Act 5 U.S.C.A §§ 551(1), 552(f). a riini

recordkeeping experts available for resolu­
tion of specific problems; agencies had to 
undertake periodic review of employees’ elec­
tronic recordkeeping practices. 44 U.S.C.A 
§ 3105. v>. ..

12. Contempt <^66(7)
Standard of review on appeal from find­

ing of contempt is whether district court 
abused its discretion.

-7
13. Contempt €=>60(2) ..

Order finding government agencies in 
contempt of earlier court orders to promul­
gate new recordkeeping programs for elec­
tronic federal records was appealable order 
even though it imposed additional sanction 
for failure to comply with preexisting' order; 
being placed under threat of future sanction

lines issued by that .direction ofj agencies 
were inadequate and not ..reasonable. ,T Fed. 
Rules Civ.Proc.Rule 65(d),U.S.CA

16. Jlecords €=1,^13 :).;,^ famsbhm

14. Contempt ^20, 60(?) ' ' ^^Judicial review of
While courts have ihhe^ft ^Fto feh- ^nt rf admitted presid^tial records 

'force compliarice with Fawful ordere through .P^dly precluded by Presidential Recc. 
-Civil' cdhtemht-'civilLcGnSmnt’ rin Act although records subject tdlFr

-^^rfUon'Actea^^-

dear arid tmambiguous’and violatiori’is prov­
en by clear7 and convincing' evidence; ;<:’‘

isrS2s..,M> Gioiqeo

f?.

htia}-)
empted from scope of PRA and jui
view of guidelines defining presideritiaf’ re< 
ords is allowed under rubric of substahtiv 
Freedom of Information Act law. .5 U.S.CJ 

j Government agencies could pot be found § 552(a)(4XB); 44 U.S.CA. §§ 2201(2X3)0 
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. ord” and by managing the “hard-copy” docu-
ments so produced in accordance with the, 3106, 3301.

Justice, Washington, DC, argued the cause^>rds
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^district court to determine whether, in light

by Circuit Judge Wald; Section IV was authored

y'ji
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I

defendants-appellants—the Executive Office court-abused-its discretion iin holding the 
of the President (“EOF”), the Office of Ad- defendants in contempt at least in part be-

0 -are mot treated-as “presiden 
’’:'.44;.U.S.GJL <§§>2203, ;2203(a

Act (“FRA” or the “Act”) requirements.

i

It

i

i

22. Records <5=1
Materials subject to Freedom of Infor­

mation Act are not “presidential records.” 5 
U.S.C.A. §§ 551(1), 552(f).

L

ms or decisions for disposing ofJp 
al records, but courts may review 1
outlining what'is and-what is mot; 
al record to ensure that materia’ 
wt subject.to Presidential :Rec<

■1

td SERIES

r archivist, Presidential Records Act& 
gives President virtually completely 

.over his records during his term'®® 
nd neither archivist nor agency heaidj 
ate any action through Attorney Gen-^. 

jffect recovery or ensure preservations 
dential records. 5. U.S.C.A. § 552(f);g 
3.CJL . §§ 2201(2), (2)(BMi),

and/or recipient and the time of receipt

7 The defendants also appeal the district 
court’s order holding them in civil contempt 
of its prior order enjoining the Archivist to 
“take all necessary steps” to'preserve federal 
records and requiring the defendant agencies 

.not to. remove, .alter, .or delete any informa­
tion until the Archivist takes action to pre­
vent. the. destruction. of federal,, records. 
More specifically, they. contest the district 
court’s contempt citation grounded : in the 
court’s.; conclusions that (1) -the defendant 
agencies failed to issue adequate recordkeep­
ing instructions to ■ employees in  the r four 
months after their former guidelines were 
held invalid , and (2) the transfer of nearly 

.6,000 backup tapes to the Archivist “adverse­
ly affected” those tapes.; Because the dis- 

, trict court orders on which. the contempt 
; citation rests did not specify that the defen­
dants had an affirmative duty to create new

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT 1277
Cite a»l F3d 1274 (D.C.Clr. 1993)

More specifically, these government agencies 
and officials contend that, contrary to the 
court’s ruling, they have, in the past, reason­
ably discharged their FRA obligations by 

 instructing employees to print out a paper

version of any electronic communication that 
falls within the statutory definition of a “rec- 

ministfatiori, - the National Security Council cause of their failure: to issue such guidelines 
(“NSC”), the White House 'Communications Lwithin four months. We remand to allow the 
Agency.'and'Trudy Peterson, Acting Archi- i  . ' ’... 7.7..., 
vist of the United States—challenge the dis- -‘of the' defendants’ speeded-up attempts in 
trict court’s conclusion that EOP and NSC 'recent-months to ’assure preservation of the 
guidelines for managing electronic docu- ‘tapes, its second ground, the failure to pre­
sents do not comport with Federal Records -serve these tapes, by itself/ justifies a’ con­

tempt citation. : •
7 . t -"‘I-.'.;

I. Sections I and II of this opinion were authored by Chief Judge Mikva.
Kv r'irVMtit Tlt/ltf* Qai-tinn TV/ ’’ ‘'J

o' 7 ■r/i.;- :.. Hi 7.,-yrx:. ...

fell^.jl

hl

>1 guiaeunes >
s allowed under rubric of substanl 
om of Information Act law. 5 UJS.C 
(aX4)(B); .44 U.S.CJL §§ 2201(2XB 

Vh), (cXD. •

ecords «=>!, 13, 22 t 7 yd ysfes

lourts' may' "not' review any ‘ deciao^.

iential record arid'm'ay, nbt^tevie^J 

rs of presidential' records managemefth

ider Presidential Records Act (1

Appeal from the United States District
Court for the District of Columbia (Civil
Action No. 89cv00142). ■ - ' re

Freddi Lipstein, Attorney, U.S. Dept of Act We reject the government’s argument
> on this score. The government’s basic posi- 

for,appellants-cross-appellees. With her on tion is flawed because the hard-copy print- 
the joint brief were Stuart E. Schiffer, Act- outs that the agencies preserve may omit 
ing Asst Atty., Gen., J. Ramsey Johnson, fundamental pieces of information which are 
U.S. Atty., Leonard Schaitman, Matthew M. an integral part of the original electronic

See publication Words' and’Ph 

or bther judicial constructions an< 
□itions-muoof; -iriy ^-i.r-ooc 

t-vH-s-te •-.c iiiw ‘f'.iiw .n t 
tecords istBsq' nd'-

Only entities whose sole funct 
se and assist President lare not- 
icies subject terFreedom of Jnl

5 U.S.C.A. §§ 551(1), 552(0.^ ;

jr:.-.. ;. >■-

■- ■:y?”'•i.'C’te i-a .t..

-............    --."J* /iry-ysr- '.'SH

> subject to Freedom of Infonriatiii 
• excluded from class of materials tha 
» treated as presidential records.1 sft 

A § 2201(2)(B)(i). ■;
.v ’it

■ ba

cords ®=1,13- J rirtw coj

tdiciai review of President’s S 
if admitted presidential recorids^ 

’ * precluded jSy Presidential Re coi 
•RA) although’records subject to J- 
rf Information'Act are, explicit!; 
d f^mJs^f PPA and judid’ g 
if guidelines defining presidential re

J

Collette, and Patricia A. Millett, Attorneys, records, such as the identity of the sender 
U.S. Dept of .Justice, Washington, DC...

Michael E. Tankersley, Washington, DC,
argued the cause for appellees-cross-appel-
lants. With him on the joint brief were
David C. Viadeck and Alan B.' Morrison,
Washington, DC. Patti Ann Goldman, Kate
Abbott Martin and Katherine Anne Meyer,
Washington, DC, entered appearances.

Before MIKVA; Chief Judge; WALD and
HENDERSON; Circuit Judges.

■
Opinion for the Court filed PER

CURIAM.1 •

PER'CURIAM:

This consolidated appeal presents us with
important questions of federal agencies’ stat­
utory obligations to manage electronic rec­
ords as well as issues related to the appropri­
ate use of the civil contempt power to coerce
conformity with district court orders.

[1] In:the flagship portion of the appeal, guidelines by-a date certain, the district
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ernment,” “(cjontrol of the quantity and qiial- 1 law'or in connection with'the transact 
public business and preserved or apprqgnS 

ate for preservation by that agency
evidence of the organization, functidns?^s

tinuing program for ... economical an,, 
cient [records] management,” id. § SlQg^anW 
“establish safeguards against the removaJ^C 
loss of records [the agency head] determines^
to be necessary and required by reguladon^ 
of the Archivist” Id. § 3105; see 
strong I, 924 F.2d at 293 (noting thatlhe^ 
provisions, as well as others, furnished'-fla^'’

w
rr

-lui
.(1976)).<:Tq achieve- those ends, the FRA

a blank check for 
.:W'.

ity of records produced by the Federal Gov­
ernment,” and “[j Judicious preservation and 
disposal of records.” 44 U.S.C. § 2902(1), 
(2), (5); see also Armstrong v. Bush, 924 
F.2d 282, 292 (D.C.Cir.1991) (.“Armstrong I") 
(the FRA is intended to guarantee that agen­
cies’ records management programs “strike a 
balance ‘between developing efficient and ef-

also “establish and maintain an active; ea8?i‘-;

icies,Jdecisions, procedures, operations?^ 
other activities of the Government or^^ 

cause of the informational value , of dat 
them. t Library and ..museum.. matt 
made or acquired and preserved solely ioni' 

fective records. management, and the sub- .^erence ,.o^ exhibition purposes, .exfefc 
stantive need for Federal records’”) (quoting copies of documents; preserved only^ffirj 
S Rpp Nn .issfi oath • cinnor 9H .Qaoo >9 . .. convenience (of reference, > and stocks^i

;. publications' and of processed docmmmgra 
are not included. . .................♦iiSK

several obligations.Most-basically, each Id. § 3301.- If a document qualifies/SB 
agency head must “make and preserve rec- record, the.FRA prohibits an agency.fn 
ords containing adequate and proper docu- discarding it by fiat See American Frie* 
mentation of the organization, functions, poli- Sermce Committee v. Webster, 720 F.2d1 
cies, decisions, procedures"-and essential 62 (D.C.Cir.1983) (“Congress did not inte

furnish the information necessary .to..pro 
the legal and financial rights of the Gow 
ment and of persons directly affected by 
i_ _• ....... " -■ ~ 'J

Moreover, under the Act, agency chiefs n
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Finally, we are presented with a cross­
appeal. The plaintiffs-cross-appellants—
Scott Armstrong, the National Security Ar­
chive, and several other researchers and non­
profit organizations—take issue with the dis­
trict court’s conclusion that federal courts
have no authority to review NSC and Office
of Science & Technology Policy (“OSTP”)
guidelines differentiating federal records
subject to the FRA from presidential records
subject to the Presidential Records Act
(“PRA”), 44 U.S.C. § 2201 et seq. Contrary
to the district court, we conclude that the
PRA allows limited review to assure that
guidelines defining presidential records do
not improperly sweep in nonpresidential rec­
ords. Accordingly, we remand to the district

to apply” under the Administrative ;PijS^|‘ 
dure Act (“APA”), see 5 U.S.C. § 701(a>gfe

comt to determine whether 3 the relevant
NSC and OSTP directives categorize nonpre- the FRA), 
sidential records as subject to the PRA.

.. I. Background

A.- Statutory Frameioork ■■ 11 ar

Federal agencies’ records creation, man

a? '• ’iScV:

vV

and thus permitted judicial review of J 
recordkeeping guidelines’" conformitj 

■'-i’V .vsliih/.ju.S ■sad 

" [2] Besides. assigning specific diii 
agency heads, the FRA prescribes the

agement, and disposal duties are set out in a dance with the FRA’s provisions). For 1 

collection of statutes known collectively as
the Federal Records Act.- See 44 U.S.C.
■§§ 2101 et seq.' 2901 et seq.;3101 etseq.;’3301
et seq. The FRA, Congress informs, is in­
tended to assure,7 among other things, “[a]c-
curate and complete ' documentation of the
policies and transactions of the Federal Gov-

sive mechanism for disposal of feder

be “alienated or destroyed” except.in

purposes,, “records”-, are. defined as 
all books, papers, maps, photographs* 
chine readable [ie., electronic] mater 
or other "documentary materials, regan??. 
less of physical form or charactensli^  ̂
made or received by an agency .of 7t£e 
United States Goverrtmerit under RedaraL
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and financial rights of the Govern^

“if the agency head or Archivist does nothing 

■ s 'Jrv3 permitted judicial review of a
i

’.i >

adequate' and proper documentation' of the 
' h*:' 4.-J 'j Wxv?‘-irv
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Archivist inust (1) inform the ageni^r head of

• ■-

the FRA prohibits an agency'< 

: Committee v. Webster, 720 FAT

a blank chi

!

4

...Since the mid-1980s, ,the ,NSC.and the

< TTji

1

J

.i

disposal schedules are, of course, designed to while an: agency official destroys or removes 
take into account the FRA’s goal of preserv- k
ing documents' of “administrative, legal, re­
search, Or other value”). Id. § ,3303a(id).' suit id require the agency head and Archivist

Under the FRX the Archmst’s duties jure • * ■

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT
Cite Ml F.3d 1274 (D.C.CIr. 1993)

records disposal.”): Instead, the FRA re- torney General for the recovery of wrongful- 
quires the agency to procure the approval of ly removed records or’for other legal re- 
the Archivist before disposing of any record, dress. Id § 2905(a):' see also 'id § 3106 
Cf. id at 63. Normally, that approval may (requiring agency heads to notify the Archi- 
be obtained, in one of two ways. ; First, an vist of any unlawful destruction or removal of 
agency may . submit a schedule of records records'and placing upon them an indepen- 
sought to be discarded to the Archivist, who dent duty to seek legal action through the 
will sign off on the records’ destruction only Attorney General to recover the records). If 
if she concludes that they do not “have suffi- the agency head is recalcitrant in pursuing 
cient administrative, legal, research, or other legal remedies, the Archivist herself is to (1) 
value to warrant their continued preserva- request the Attorney General to initiate ac­
tion.” 44 U.S.C. § 3303a(a). Second, the tion and (2) inform Congress that she has 
agency may jettison certain common types of made that request' Id § 2905(a); see also 
records pursuant to disposal schedules pro- Armstrong I’ 924 F.2d at 295 (holding that 
mulgated in advance by the Archivist (the

3eping guidelines’"' conformity
.............

..........

3iiience, of reference, and stocfe 
cations' and pf/pjo^essed -doan^ 

must “provide guidance and assistance to 
Federalagencies" with' respect to dnsurin^ 

> ->._j i-Vq
policies'and “transactions of the1 Federal Gov­
ernment and ensuring proper recordsdispo- 
sition,” id § 2904(a), “promulgate standards, 
pro<xdufes, ahcT'jguideliries with 'riespecf to 
records management” 2904(eXl)“ and 
“conduct inspections ■ or' surveys' of- the rtt 
ords' and the records management prdgrams 
and practices within - and between?Federal 
agencies.*’' Id §. 2904(c)(7)'.rt Thei Archivist 
also plays a key role in the FRA’s enforce­
ment scheme. If she discovers that an FRA 
provision has been or is being breached, the 
A — 1 •*_2<-’_ ' *

the violation and suggest corrections and (2) 
if ameliorative measures are hot undertaken 
within a reasonable time, submit a written 
report to Congress'add "the^Pre^dhht id 
§ 2115(b). -Alho/ should; the Archivist be­

come aware of ’any" ^actual, impending, dr 
threatened unlawful removal, defacing; alter­
ation, or destruction of records W the custb: 
dy of [an] agency,’’she’must notify'the agen­
cy head of the problem and assist the agency 
head in initiating1 an action through the Ab

2. Originally,, the ,EOP, employed the /‘PROFS'.’ 
computer system.^-In 1989, . the EOP installed 
another “OASIS” system as an additional means 
of transmitting information among, employees.

i

i
I

I
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I

or receiveu uy <111 , uiGui
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e business and preserved of appropr
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,' 924 F.2d at 293 (noting that tW® 
as, as well as others, furnished “law® 

under the Administrative Prdce^ 
t (“APA”), see 5 U.S.C. § 701(alM' 
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Besides assigning specific duties^ 

heads, the FRA prescribes the eiwfi 
chanism for disposal of federal^ra 
lee 44 UJS.C. .§ .3314 (no records; ma 
nated or destroyed” except in accq 
ith the FRA’s provisions).’ For thes 
s, “records”, are defined as - 
>oks, papers, maps, photographs,-^ 
readable [ie., electronic] materia) 

her "documentary materials, regSi 
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;d States Government under Feder 
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1992...The NSC has its own PROFS system as

not’ limited to judging the suitability of rec­
ords for disposal. In addition, the Archivist

C j,

he information necessary to protect^ 

and financial rights of the Govent-g 
I of persons directly affected by the*; 

activities.” 44 U.S.C. § 310 
r, under the' Act, agency chiefs mustS^

records in contravention’of agency guidelines 
and difectives',' private litigants may bring

to fulfill their’statutory duty to notify Con­
gress and ask the Attorney General to initi­
ate legal action”). ' ■

B. - T^NSC and E0P Electronic Commu- 
'■^mcaiions Systems '’C

EQP have,"utilized electronic, communications 

systems to. improve their .operational efficien­
cy’/ These systems allow employees, to cre­
ate and. share electronic/appointment calen­
dars as well as to transfer and edit word 
processing documents, but it ,is ,their., elec­
tronic, mail .(or,;“e-mail”) capacity that has 
racked up the most mileage.. The 1,300 fed­
eral employees, with access to the EOP and 
NSC .electronic mail systems can, and appar­
ently jdo, . utilize them to; relay lengthy sub- 
stantive—even- classified—“notes” .that, in 
content, are often indistinguishable, from let­
ters or memoranda..,.^But, in contrast to its 
paper cousin, e-mail can be delivered nearly 
instantaneously at any time of the day or 
week. And, in contrast to telephone converz 
sations, e-mail automatically creates a .com­
plete, record , of the exact information users 
send and receive. • . .-z.s

’t'other attributes of the EOP and NSC 
electronic mail systems are also relevant 

. The original PROFS system ceased operations in
1992...The NSC has its own PROFS system as 
well as a similar system known as ’'All-In-One.” 

j "-■ • I's. . ; - .1



tromc communications systems ana Dack-up -y 
tapes were federal and presidential records^electronic “log.” After receiving a message,

standing to assert these claims because thew? 
were within the zone of interests of the reOS

could seek judicial review of (1) agelist already in the computer, the hard copy

agency heads’ and Archivist’s discharge the distribution list (.e.g., “List A”), not the

.< >
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all the material stored on the EOP and NSC FRA’s definition of “records” includes n

suit for a declaration that the electronic doc- definition of federal “records” that had 1

names of the individuals on the'list who 
received the document ' Consequently, - if

¥-•
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the note; otherwise, it will be stored in her ments’ destruction. After agreeing to pr^ < 
log for later use. Second, both the recipient
and the author of a note can print out a
“hard copy” of the electronic message con-
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agencies'periodically create backup tapes— 
snapshots of all the material stored on these

rendering will not, however, necessarily in­
clude all the information held in the comput­
er memory as part of the electronic docu­
ment Directories, distribution lists, ac­
knowledgements of receipts and similar ma­
terials do not - appear on the computer 
screen—and thus are not reproduced when 
users print out the information that appears 
on the screen. Without this “non-screen” 
information, a later reader may not be able 
to glean from the hard copy such basic facts 
as who sent or received a i 

taining essentially all the information dis- judgment. After that motion was denied’ st 
played on the computer screen. That paper Arm^trorig u Bus^ 721 F.Supp. 343 (DD>

ords management provisions of the PRA arid*;- 
the FRA, see Armstrong I, 924 F.2d at 2tT 
88, but that the President was not an agen 
under the APA and that the. PRA implied^ 
precluded judicial review of the President’s

only the hard copy is preserved in such federal records. See id. at 291-96. We the

ance—written and oral—that the defendaj

:-I

C. Procedural History ■ ba*

serve the electronic tapes, the defendants^- 

filed a motion in the district court forrdisb“ 
missal or, in the alternative, for summary,;?;-

' 'On remand, the parties developed an^^^- 
tensive record, including a Joint Statement^.' 

i .... Facts (the “Joint Statement”), and, on JantSE
electronic communications systems at a given 6,1®^, the district court issued its ruling: 
tuneMhat- can be' used later for ’ retrieval on < the FRA issues raised by the pls^g"
purposes.- -i- - -----• - • - (tfe‘^^-jpM2daims,remain undea

ed). . See. Armstrong'v.. Executive Office^ 

-. , : '
On January 19, 1989, the final day of the In.^that riding, the ..district. court; firs^ja

Reagan Presidency? the Natiorial’ Security dressed whether. the communications — 
Archive filed several Freedom of Information in .tiiese electronic communications s 
Act (“FOIA”),.5 U.S.C. § 552, requests.for constituted .federal., records. Because 
all the material stored on the EOP and NSC FRA’s definition of“records” includes matq|? 
electronic communications systems from rial “regardless of physical form or characgi 
their installation in the mid-1980s up tifthat teristics,” the Court' concluded that substimg 
time. Simultaneously, the plaintiffs filed this tive communications otherwise meeting th® 

-A 11_____ A- Al/ _A Al 1 ”1.. 1 . .1 . .1 M Al -A 1 _ J
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here. First, these systems give recipients uments contained on the NSC and EOP elee*- 
the option of storing notes in their personal tronic communications systems and back*up^ 
elert’-enie “leg.” After reeer’frg e meeeege, tapes were federal and presidential records^ 

a user may instruct the computer to delete and an injunction prohibiting those docu-/- 
I Vxzx ntAVorl »»» it 1 i . A A.. ___  • a

relevant tb a fuller understanding of the con­
text and import of an electronic communica —....  .   
tion will simply .vanish. A final relevant fact agencies, had. given-employees. See .id^ 
here is that the individual note logs are hot 296-97. s' A ?? ni . a -.f. -i :. . /.h oj
the only electronic repositories for informa- - . , , ,
tion on the e-mail system.' The defendant .

1989), this court, on interlocutory appeal, set^ 
tied several threshold issues in the litigatioi^?X 

Specifically, we held that the plaintiffs hai.A.

particular message record creation, management, and dispe^t 
or when it was received. For example, if a decisions under that statute. See id. at 
note is sent to individuals on a distribution said, however, that the plaintjggak
list already in the computer, the hard copy r—’J —--J--"-’ — -r -
may well include only a generic reference to guidelines’ conformity to the FRA and (2^

their FRA-derived responsibility to take, 
tion, to prevent destruction, or removal

w “ t. . .. *■- ,......................

situations, essential transmittal' information remanded the case to allow for supplem 
relevant tb a fuller understanding of the coh- tion of the record as to the precise ,gu



communications systems and back-up 
A-ere federal and presidential records^?

ided the case to allow for supplement

saved on backup tapes.” -JcL'An response to
Specifically, data “regarding who has-re­-written and oral—that the defenda

On May 21, 1993, on petition of the plain-

v. Execu-

the comt concluded that the defendants’ fail- 

ure to . supervise employees’ electronic

3- Ihe’distiicr court went on to find that older
2CS,” the court concluded, that subs
- ' ' A1 • - -i**

on to find that older

1

to print out all on-screen information of any found that bur holding in Armstrong I pre-

record (an assumption that the plaintiffs have ing the status of a presidential record. See 
Xnomv/Miclvr nnwinolnzl _ a. al • _ • -’J O1 A TT'C’_ arv ■ J “ •• ■

, v a aiiLUUi-pcu U U
. [is] qualitatively dif- junctive order. The order, t______

„ copy Panted out in paper declared that the defendant agencies’ current
form. I<L at 341. The district court empha- guidelines were arbitrary and capricious and

3d SERIES

; contained on the NSC and EOP elece ^
ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT

Cite ail F3d 1274 (D.C.CIr. 1993)
saved on the electronic mail came within the i
FRA’s purview. See id. at 34(M1. See id. at 343; see

The court then found that the defendants’ NSC guidance).3
current practices for electronic records man-

. ..... . ... „_.T_ ____6_
First, assuming arguendo that the defendant lines did not adequately distinguish between 
agencies unequivocally informed their staffs federal and presidential records. The court 
to print out all on-screen information of any found that bur holding in Armstrong 1 pre- 
electronic note that qualified as a federal eluded judicial review of any guideline affect- 

vigorously contested throughout this litiga- id. 810 F.Supp. at 347-48.
tion), that instruction was not adequate to
meet the FRA’s requirements because the
“electronic material . J
ferent than a

lines’ conformity to. the FRA and (2) 
y heads’ and Archivist’s discharge.^

were federal and presidential records 
i injunction prohibiting those docut^ 

destruction. After agreeing to prjsJfc 
the electronic tapes, the defendants®., 
motion in the district court for dis^Ji' 
or, in the alternative, for summary f- 

ent After that motion was denied,’ see 
rong v. Bush, 721 F.Supp. 343 (D-D^l 

this court, on interlocutory appeal, set-« 
iveral threshold issues in the litigation^X 

ically, we held that the plaintiffs had < 
ng to assert these claims because .they ■ 
vithin the zone of interests of the rec^. 

management provisions of the PRA and

t that the President was not an agengj 
the APA and that the. PRA impliedly 

ided judicial review of the President’! 
1 creation, management, and dispose 
jns under that statute. See id at 288-

not tell staff how to save electronic records and 
did not differentiate between federal and presi­
dential records. See 810 F.Supp. at 344-46.

RA, see Armstrong I, 924 F.2d at 287^ 
. . .t ■ vx • t" x_ *__ x_ —-L__

the APA and that the PRA impliedly

1 creation, management, and dispqsa

We said, however, that the plaintifij 
seek judicial review of (1) agepw

I‘••d
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recordkeeping was arbitrary and capricious. 
' ~see also id at 347 (discussing

.—- Finally, the district court refused to adju- 
agement were deficient in two key respects, dieate plaintiffs’ claim that the NSC guide-

To implement, its decision, the district 
court issued a multi-part declaratory and in- 

, as amended, first

contrary to law. See Amended Order, Arm­
strong v. Executive Office of the President, 

enjoined the Archivist to “seek the assistance, 

gress, and take all necessary steps to : pre-:

I
1

Sit

FRA-derived responsibility to take,a& 
ip prevent destruction or removal^ 
31 records. ;■ See id at 291-96. We tKe 
ided the case to allow for supplement 
if the record as to the precise ^gujd 
-written and oral—that the defen<l$^S 
ies had given .employees. Seesjig^K 

7- 'T/r ni si-."i ’-'fi'l t

remand, the parties developed an 
re record, including a Joint Statement.^® 
;. (the “Joint Statement”), and, on Jan^K 

, 1993, the district court issued its 
I the FRA issues raised by the plainj

unS 

See Armstrong:v..-Executive Offia 
'resident 810 F.Supp, 335 (D.D.C.IS 

lat ruling, the district court first: 
ed whether the communicatians.^stc; 
ese electronic communications syst 
ituted federal ..records, Because^

cies’ records management practices: they

cy employees’ electronic recordkeeping prac- in civil contempt See Armstrong 
I'lnAa /I \ xl iT i* « « • . . . . ’

Records Management Handbook provided (D.D.C.1993). First, it found that interim 
fAnt am!-- 44—— —- av -V Av'*.-
the status of FRA records and (2) the defen­

dant agencies, supervise staffers’ manage­
ment of-paper, but:not electronic, records,

guidelines of the NSC and the EOF were defi­

cient because, tmer alia, some instructions did

that only “records officers” should determine

- - 
manage-

tion was received”’ nught well be omitted

see also id'’at 346^47 (discussing NSC guid­
ance).* h. e. •»:-{) 6

’s definition of “records” includes :n 
‘regardless of physical form or chs

communications otherwise meeting 
ition of federal “records” that had been

810 F.SuppK.:335 .<D.p.C.1993).t .Second, Jt:

would not necessarily contain* all the impor-’ of .the Attorney General with notice to .Con- 
tant items retained in the electronic system? | .....
See id.paper copy ^of the‘ electronic serve, without erasure, all electronic Federal 

Records, generated at' the , defendant . Agen­
cies.” . Zd, Finally, it enjoined ail the defen-' 
dants. “from, removing, .deleting,., pr altering 
information , on thejr electronic xommunica- 
tions systems until such time as the Archivist 

serzed^but’only that information that is cap- takes action ;.. to prevent the destruction of 
hired when Aheinessage screen is‘printed or federal-- records, ‘ including? those records 
incorporated into afWTitten memorandum.”).

preserved elsewhere in identical form. See 
: Execute Office of the Presi-

The court found a second flaw in, the agen- No: 93-5002 (D.C.Cir. Jan. 15, 1993).
cies’ records management practices? they On May 21, 1993, on petition of the plain- 
faded to provide for. any supervision of. agen- tiffs, the district court found the defendants 
cy employees’ electronic recordkeeping prac- in civil contempt See Armstrong v. Execu- 
^•^N^g.t^tXlX.the .Natiqnal. Archives tive .Office of the President, S21 F.Supp. 761.

guidance'issued by the defendants in the 
wake'of (he hurt’s invalidation of their old 
guidelines was inadequate. Accordingly, the 
court reasoned; the defendants were in con­
tempt for not substantially.complying with its 
orders requiring the agencies to preserve all 

.' r;.-- . ;-.i ,

sized that unless employees also printed out 
the transmittal information stored • in > the 
computer but not appearing on screen," the 
hard copies preserved in< the?paper files

tant items retained in the electronic system;

material does'not contain all of the informa­
tion included in'the electronic version.”); see 
also Appellants’ Brief at 22 (“[The defendant 
agencies] do hot require that all'information 
related ‘ttfian' electronic 'message be -pre-1



contempt; if the defendants failed to accom-

posed until

strong v.

should;either print out the.information

tempt sanctions pending the outcome of this 
- ■ i-1' c» 7_  j.'

'.J

-t--.

. 't- -

We first address appellants’ contention

6

7court that federal records will be lost if only the
need not

1

<
(
t
1

<
E 
t 
t 
t

subpans of the EOP that are "agencies" under 
the APA.: The appellants, however, never raised 
this argument in their briefs to the district court; 
accordingly, it has been waived. See, e.g„ Asso­
ciation of Accredited Cosmetology Schools v. Alex-

proper party to this action because it is the 

the APA. : The appellants, however, never raised 
this argument in their briefs to the district court; 
accordingly, it has been waived. See, e.g„ Asso­
ciation of Accredited Cosmetology Schools v. Alex- 

V.ander. 979,FJd 859. 862 (D.C,eir;1992).r:o

5. Indeed, because we. agree with the district 

paper documents are preserved, we

treatment of the backup tapes,'including the this “print screen” policy—which was stillin'® 
fatluwi tn vannvw zintarnAfotinrr taTWa thllQ 4-tw.n llt'a .Uotatat vnilA/t

additional basis for the’ con- January—is inadequate under the FRA,
tempt citation:s- See id. at 768-771. 'The the district court appropriately issued a 'dEK» 

' a Kof -nf cnza/nfiz' OA+a that ^-2 x—V—*?-* ..1; JnZl.rt SXo

rate that material into a written memoi 
dum. - See Appellants’ Brief at-7-8; see s 
id. at 22 CTThe agencies] do not require .: 
all information related to an electronic mes^ 
sage be preserved, but only that information^ 
that is captured when, the message screen^fe 
printed or .incorporated into a written menip^. 

randum.”)- . - ;

[3], Accepting appellants’ factual predhj
cate, however, does not lead us to their legak- 

- ci . \ : - * * - - '
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records. See id., at . 766-768. -. Second, the 
court held that the conditions, surrounding
the January 19, 1993, inauguration-eve trans­
fer of backup tapes from the White House to
the National Archives, as well as the Archi­
vist’s "subsequent failure ~to recopy Reagani-'
era backup tapes nearing the end of their chivist and the'relevant agency heads to taiceg

1 FEDERAL REPORTER, 3d SERIES
. - - • • ?.*. ' Z 'i bl. ’ * «.k ■ .: .

least, some .federal records will be

on-screen information from electronic federal We begin with the apparently undispiitM^

This question implicates two parts of this communications' systems can create, ancF|. 

case. 1
on-screen

"■Jgl

w
w nently losVor destroyed unless the electroni^^: 

backup records,’ currently being retained  ̂
pursuant to the district court’s orders, ;ar^» 

preserved.' This circumstance alone creates^ 
the predirateforan order requiring the

appeal.' See ^Armstrong v.' Executive Office
of the President, Eo. 98-5002, et aL (D.CrCir.
June" 15 1993)'

’.. ;/ •.•" '■ : - .

: II. The Validity, of Current -
-r .,NSC and EOP -Guidelines ■< f<

A. The Instruction to Print “Hardr-Copy"
Paper Versions ’ ’

that the district court erred in finding that conclusion that such an approach satisfies t 
their pre-January-order instruction to print Act Our analysis is a straightforward qn&V 
on-screen information from electronic federal We begin with the apparently undisputed^:
records was inconsistent' with the FRA.4 proposition that the EOP and NSC electn^J^

juesuon implicates two pans of this communications' systems can create, anc^
First if the agencies’ policy of printing have created, documents that constitute f^® 

_______ information did not result in “pa- eral records under the FRA. The FRA coS&

pering” all federal records material, then at templates that documents qualifying as reO
i-.rj baL'Oi .. .J - -' - i?;'.'c-; .u.'>. -’TOMgK.

4..-.The appellants contend that the EOP.is not a ; address the flaws that it identified in earlier EOF*

natural lifespan, violated the court’s orders the statutorily prescribed steps to prevehtjE. 
requiring preservation of the tapes. L This the destruction of those tapes.5 Second, if^ 
trnnfmnnt fKo ha/»Vnn ’ inMllHintr tV»P vtnlir»tr_uttJC ctill
failure to recopy deteriorating tapes, thus effect at the time the district court ruled 
furnished an additional basis for the’ con- January—is inadequate under the FRA, then y

court then set out a list of specific acts that daratory judgment invalidating its futufe^

use. '

-£In proceeding to decision on this point,-wft 
adopt .the. district-court’s assumption, based)

_and NSC recordkeeping documents. The. lej 
insufficiency of a mere instruction to print fi 

■ cifscreen materiel ie eneugh to create a risktf 
. federal records will be permanently destroyed iff? 

the backup tapes are, not preserved. Thus, .v-o 
need not decide if additional errors in the' 
instructions would also require the Archivist ai 
agency heads to take curative steps to fulfill ’ 

statutory duties.

the defendants were required to undertake 
by June 21,' 1993 to purge themselves of

d^bled in subsequent^eeks, would be'tai- ^the^ppefi^te submissions^that ^tg| 

posed until the’ defendSits^eansed ^em- EPP and; thelJSp have ^nsistenUy mst^ 

selves of their contempt^-  ̂Ordery Ar^ ed employees, either oraUy, or m wntmg,
Executive Office of the President, ^en any electronic document meets the de^g.

821 F.Supp/761 (D.D;C.1993);M^^ inition ,.ofir.a<federal -record, the employe§|, 
,. . . tshould either, print out the information tha«

' Following oral argument tm June 15, Wfc, on her c^puter., screen or incorpg
this ■«,«» »uy.d the tot-sonrl's^h.
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puted documents have also been “pre-

apply. See, e.g., id. § 3105 (requiring agency for preservation ... os evidence, of

I-:
formation-related to an electronic

tions recorded dn the system, or the amount

that agency ... as evidence of the organiza-

Government or because of the informational decide if a particular document satisfies the

'IOS!

that the preserved or appropriate;for pres-recordkeeping documents. .The.li 
cy of a mere instruction to' print

in connec-

? r

cy with which they have been’used in' recent

urn.").

3 appellants’ submissions, that both th^K 
and the NSC have consistently instract^ 
iployees, either orally or in writing, thaj® 

any electronic document meets the de£*’ 
n .-of^.a federal record, the employe® 
d. either, print: out the information that®

all, of the communications relayed over

trs on her computer-screen or incorpq 
that material into a written memorap 

See Appellants’ Brief at 7-8; see al& 
, 22, Ctlhe agencies] do not require .ths|

test It must be (1) “made or received by an 
agency of the United States Government un-

dress the flaws that it identified in earlier 
dNSCi’ ” - ■ ■■ -

Aifficiency of------------------- .

-screen i
leral records will be permanently destroy, 

i . . . -
ed not decide if additional errors in t 

i
ency heads to take curative steps to fulfill

in the past, created some things that qualify as 
; federal,records A-.-y? y-v:.yi;...
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was satisfied as well for 
some documents on the system*

[5] To the extent any question remains, 
we reject the appellants’ argument, on brief,

nt to the district court’s orders, 
ved. ' This circumstance alone creates 
edicate for an order requiring the
and.the relevant agency heads to$k» 

atutorily prescribed steps to prevent®, 
istruction of those tapes* Second! il^ 

at the time the district court ruled 'mW 
ry—is inadequate under the FRA, them-® 
strict court appropriately issued a deffi.

1 •a al**’1

ome federal records will be perma^ag- 
lost or destroyed unless the electroniqW 
,• records, currently being retained®

heads to “establish safeguards against the
removal or loss” of “records”); id. § 3314 
(stating that “records” may only be “alienat­
ed or destroyed”, in accordance with FRA
provisions, ie., with the approval of the Ar­
chivist). • , , ,

[4] , To qualify as a record under the (“Neither the EOP nor the NSC ha[s] con' 

FRA, a document must satisfy a two-pronged ducted any formal examination, inspection, or 
tost Tt miiot Ro m «. j i survey to determine the types of communica-

der Federal law or in connection with the of information on the organization, functions, 
transaction of public business” and (2) “pre- policies, decisions, procedures or other activi- 
served or appropriate for preservation by ties of the EOP dr NSC recorded in [elec­
that agency ... as evidence of the organiza- tronic] files.”); cf. American Friends, 720 
tion, functions, policies, decisions, proce- F.2d at 65. In any case, while the agency

Mint screen” policy—which was stiU inJE 
at the time the district court ruled 'mW 
ry—is inadequate under the FRA, then^ 

ory judgment invalidating its

oroceeding to decision on this point, 
the .district court’s assumption, bas^y

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT
Cite Ml F3d 1274 (D.C.CIr. 1993)

ords may be stripped of that status only if ervation” criterion 
they are “extra copies of documents pre­
served only for convenience of reference.”
44 U.S.C. § 3301. Applied to this case, that 
means that the mere existence of the paper
printouts does not affect the record status of aSency heads have sweeping discretion
the electronic materials unless the paper ver- 10 decide which documents are “appropriate 
sions" include all significant material con- for Preservation” (since we reject this con­
tained in the electronic records. Otherwise, tention, we do not consider whether the dis- 
the two documents cannot accurately be Puted documents have also been “pre­
termed “copies”—identical twins—but are, at served”)- The appellants have stipulated 
most, “kissing cousins.” Since the record t^at t*le e'ectronic communications systems 
shows that the two versions of the documents “contain information on the , organization, 
may frequently be only cousins—perhaps dis- Unctions, policies, decisions, procedures, op- 
tant ones at thate-the electronic documents erations» and other activities” of the agencies, 
retain their status as federal records after Jo‘nt Statement II64. Such documents qould 
the creation of the paper printouts, and all only fail to qualify as records if, despite their 

of the FRA obligations concerning the man­
agement and : preservation of records stilland the NSC have consistently i

any electronic document meets the del

. Appellants’ Counsel/ agree.

th^e documents is demonstrated by the freqtien-

added), an odd proposition to assert in this

have never surveyed the contents of the elec­
tronic systems. .See Joint Statement U 67

tronic] files.”); cf. American Friends, 720

dures, operations, or other activities of the undoubtedly does have some discretion to 
Government or because of the informational decide if a particular document satisfies the 
value of data in [it].” Id. § 3301. The appel- statutory definition of a record, see Arm- 
lants do not contest the fact that many, if not strong I, 924 F.2d at 297 n. 14, the statute 
all, of the communications relayed over T i
electronic system satisfy the “public transac- fiat to declare ’’inappropriate for 'preserva^- 

-- 99.7 • .. , • _ * « * * • « . --

the government appeared to acknowledge ments generated by two administratipns 
that the preserved pr appropriate Tor pres- a ~ -/ - ■ - •

content, the agency has the inherent discre­
tion to consider them en masse, as not “ap-

[the government’s] organization, functions, 
policies, decisions, procedures, operations or 
other activities,” 44 U.S.C. § 3301 (emphasis 
added), an odd proposition to assert in this 
case since the, agency heads admit that they

be preserved, but only that informatif 
is captured when, the message screenj 
ed or incorporated into a written mem

I. Accepting appellants’ factual pre| 

however, does not lead us to their legs

Our analysis is a straightforward,o  ̂

osition that the EOP and NSC el 
■nunications systems ' can create; S 

records under the FRA. The FRA’ 
jlates that documents qualifying asi

_____i
SS3ES3E33ESES&I

1 NSC

the surely cannot be read to allow the agency by

tion” element of this test - At oral argument tion” an entire set of substantive e-mail docu-

..... „ ..5, . . .... J over 
a seven-ypar;j>eriod.L:.Cy Anumcan friends, 
■si?': .•>,•« d- '.

used by,the Tower Commis- 
. errion.; congressional investigators and the Inde­

ne pendent, Counsel looking into the Iran-Contra 

federal' records ---------’’ 'V~“J ” Department xrf Justice, in connec-

„ - - . _ J?)- r usti-Aaa. tion with itsproecution of Manuel Noriega; ^and

. ;.. . . :.. --- --- ciilwNSCs’ilegat'advisor.jn .relation the
7. We’hbte that the substantive Tritportance’ of ^confirmation of Robert Gates as Director of the 

..... ^ciAN.Sre Joint-Statement-W 56-59.

ri.-

lusion that such an approach satisfies t 

Out analysis is a oui
begin with the apparently undisput 
osition that the EOP and NSC electr~ 

... - - C.- .• .J'X

- created, documents that constitute
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furnishes sufficient “Jaw to appiy” to pennit because important Unction pZnt 

■ : »rn

Even assuming, without of course deciding,

me-
: :• L-.-

in situations like this one. See National Archives

Brief at 22 (referring to the disputed material as • mally considered nonrecord, such as transmittals jj 
nr mntinff J _ -‘I--__ __

’-Ji

I

i

, . - unobstructed destruction, the electronic rec- ’̂^
labng to [their] ‘mistakes’.... ”). Indeed, to ords would still not qualify as “full reproduc?* ':

or recipient(s) for such notes requires refer^l 
erice to the distribution lists or directories^

tion[s] or transcription[s]; imitation[s] of^ 
prototype; ... duplicated,” Webster’s Net 
Universal Unabridged Dictionary 404 Ql , 
ed. 1979), of the paper printouts. This. isjijl'j 

e-mail system, such as who sent a documentors 
who received it, and when that person.re^s i 
ceived it, will not always appear on the.enm^g | 

puter screen and so will not be preserved 
the paper print-out See Joint Statemen.CW 

H46 (‘‘When printed on paper, a[n] [e-mail] w 
note will not always identify the sender(s)^| 
and recipients) of a note by name.. Instead;^® | 
the sender(s) or recipients) may be identfclB | 

fied only by (a) userid [ie.,-user,identifica-;I

communications systems contain preservable distribution list identifying several individuf|B I

conclude that agencies have broad discretion 
to exempt seven years of substantive docu­
ments from record status would flout our 
prior holding in Armstrong I that the FRA

these Integral parte ofde^nie

the paper records system maintained . by; the-® 

agencies would still fail, to meet.the Apt’s require-. SW 
. . ments since it would omit entirely a different r® 

class of documents thav as the' Archivist ac-p.fi, 
knowledges, are' ’ appropriateffor preserVatiohZj*® 
in situations like this one. See National Archives ^ 

and Records Administration, Disvosiiion of Fat'J/L 
eral Records 2 (1989) ("Sometimes papers’nor-*<j3F 

•mally considered nonrecord, such as transmittals W 

or routing slips, acquire’record status-because 
they clarify the matter being doaimeniddr) (em-^jl 
phasis addedyref 3^ C.KR. § 1222.38 (''Agency1® 

recordkeeping requirements shall prescribe the W 

-creation and-maintenance, of records of the *>

judicial review of agency guidelines relating
to the management of federal records. ■ See
Armstrong I, 924 F.2d at 293 (noting that the
FRA contains a “detailed definition of the
“records’ that agencies must preserve”) (em­
phasis added); see also i± (“Although the
FRA understandably leaives the details of
records management to the discretion of indi­
vidual agency heads, it does contain several
specific requirements, i-.c”).

■-.,r-i f . u*“y uy vm use™ itetj-useruaenuncafJ
.. [6] Having established that the electronic tion];- (b) nickname; or (c) the title given to a 5 

communications systems contain preservable distribution list identifying several individu-''- 
records, we.turn finally to the question of als. Identifying the names of the senderfslj 
whether the government has. the discretion or recipient(s) for such notes requires iref^i 
to convert only part of the electronic records 2. ;   —
to paper .and .then manage only the partial maintained only in electronic form") (em^^ 
paper records in accordance with the FRA phasis added; record citations omitted);r4«kl| 

and the Archivist’s regulations. The ques- also id st \ 47 ("If requested, [the electronic 
tion answers itself. Only one FRA provision communication^'system] will provide’‘the I® 
exists that would even arguably sanction a sender of a note with a confirmation ‘thafcSt® 
document, once denominated a federal rec- has been received, called an ‘acknowledge^^ 
ord, shedding that appellation at a later ment’ The acknowledgement records the-f®
point ..That provision states that “extra date and time the addressee of the' note It
copies of .documents preserved only for con- opened his or her electronic mail. This infOT-’W 
venience of reference” are not “records.” 44 mation on the date and time the nota’lTST 
U.S.C. § 3301.. But it is too tight a fit for received does not appear on the paper copy 
the government to shoehorn , the electronic of the note when it is printed-out”) (record 
records at issue here into, that exception, citations omitted). Since employees had n^v^| 
Even assuming, without of course deciding, er been—at least until the time of the distort 
that one set of parallel documents retained in court’s January order—instructed to include1 
a different records system in a different me- ’-*—1 ----- - - < ■ ■ <■ - '■t’i'

*■ . j L-.:-

8. Our discussion assumes that directories, distri-

-ubutionlists,; etc.- become part of an .electronic
record when they are incorporated in that record
to specify senders and receiyers of documents.
We believe such an assumption is: warranted as
the most natural way of understanding the rela-

tion between the substance of a message and its

'- origin-and destmatforil ■ See alsd'-rAVVe\\anXs-
Brief at 22 (referring to’the disputed material as
"information'related to an electronic message").

-■Nonetheless, our conclusion is in no waydepen-
s dent upon this assumption.-‘If these electronic
« directories/distributibri lirts? etc.” afe'perteived

to be separate electronic -iiecords, making the _ u, ..Cvo.uS or me s

paper renderings of the substantive notes copies. transaction of agency business that are sufficient-1

■ 1 FEDERAL REPORTER, 3d SERIES > s ,

720 F^d at 41 (“Congress was
aware that agencies, left to themselves, have 
a built-in incentive to dispose of records re-

certainly dium than another set may be classified as” 
i “cop[yj” under the FRA and thus subject^

•ih



, of the paper prinVoute. This is«

upon a clear understanding by all employees searchers ... to have access to the documen-

idded; record citations omitted);^

our view, as well as the district judge’s, the

gress’ evident concern with preserving’''>aper

is added);'cf 3(S'C.r<R. §’ i222i38 (TAg<

action of agency business that are .Miffiae

of necessary actions, including all significant 
decisions and commitments reached orally 
(person to person, by telecommunications, or

copy. The success of this approach depends pected, and positively desired private re-

- - - - ’ searchers ... to have access to the documen-
of the obligation to print and file all record tary history of the federal government”); cf.

The t v .... „ T
ad time the addressee of the m

missing information,' the paper print-outs— of basic policies and decisions and the taking 
’ * • - • —

and “from” .cut off and even the “received”

SERIES v -;v 5
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in any paper print-out, there is no way we historical and other uses.10 See 44 U.S.C.
can conclude that the original electronic rec- § 2902(1) (listing first among Act’s goals the
ords are mere “extra copies” of the paper "[ajccurate and complete documentation of
print-outs. Cf National Archives and Rec- the policies and transactions of the Federal

.. ____________ __1
Reamis 19 (1990) (“Most agencies have de- F.2d at 288 (noting the “expressed statutory

, - „ 4 ------------ ------—“
ments for documents that are created using poses”); American Friends, 720 F.2d at 57

(describing the FRA’s legislative history as 
demonstrating that “Congress intended, ex-

to: . (e) Document the formulation and execu- .that this information is available on the electron-
r » . . .• • . . • • > •

ing of necessary actions, including all significant.

son to peison, by telecommunications, or in con- ;;>■ •./— L-

j . r:lO.' ^At’the same time, for the reasons discussed

9. The appellants attempt to minimize this fact by infra.al pages 1286-87, we do not believe that
noting that traditional letters, memoranda, and our conclusion on this point is inconsistent with
phone calls do not always leave behind a histori- t- the Act’s desire to balance this interest against 

cal trail including such information. This obser- the need for efficient records management. See
vation is beside the points The key facts here are ^ Armstrong I. 924.FJd at 292. .

'Ts

ments indeed.9 Texts alone may be of quite in-conference).”). : Perhaps that is why, in 
limited,utility to researchers and investiga- this court, the appellants seem to have aban- 
tors studying the formulation and dissemiiia- done<1 their former heavy reliance on this 
tion of significant policy initiatives‘at the theory.
highest reaches of our government See 810

! another set may be classified 
mder the FRA and thus subject.£g|K 
ted destruction, the electronic.rec-j W' 
d still not qualify as “full reproducing 
transcription[s]; imitation[s] of.ji^W 

; . duplicate^],” Webster’s NewW
x Unabridged Dictionary .404 (ffiQj.

uations like this one. See Nauonal Archlv^M 

<ecoros Aominisuauvn, azu/^j*****.. «■/
Records 2 (1989) ("Sometimes
f consioereu uuiuwvnu, —• transmittag^K
xiting slips'.-acquire'record status

F.Supp. at 341 (noting that the omitted infer-

ue in demonstrating what agency personnel 
were involved in making a particular policy 
decision and what officials knew, and when 
they knew it”). The “[tjomorrow, and tomor­
row, arid tomorrow” of government will be

mportant information present in the ® 
stem, such as who sent a document; ‘,3 

rived it, and when that person
will not always appear on the com- M® 

•een and so will not be preserved o^^ 
nr print-out See Joint Statem^nO® 

hen printed on paper, a[n] [e-mail]« 
1. not always identify the senderfsf^ 

pientfs) of a note by name. Instead/: 
ler(s) or recipient^) may be identfyj 
/ by (a) userid [ie., user Jdentifiq^ 
) nickname; or (c) the title givento’X 
ion list identifying several indrdd^ 
mtifying the names of the senderfs^ 
ientfs) for such notes requires refet^

I ■J

'^Before us they, plead an alternative, relat- 
matiori may be “of tremendous historical val- ed, but no more compelling theory of statuto­

ry compliance:. “that the extra information 
that plaintiffs argue must be preserved is in 
fact not always ‘appropriate for preservation’ 
as evidence of an agency’s essential transac­
tions, and that printing the actual message 
text on the computer screen normally is suf­
ficient for adequate documentation of the 
agency’s business.- Since the printed copy is 
identical to what is on the computer screen, 
the' electronic version of the message that 

practice of retaining only the amputated pa- remains is a copy that is nonrecord within 
per print-outs is flatly inconsistent with Con- the meaning of the statute.” Reply Brief for 

.. .'--j. a Appejiants 9.' In other words, the appel-

allowed to “creep in [their] petty pace from 
day to day” without benefit of the “last sylla­
ble of recorded time.” William Shake­
speare, Macbeth, Act V, scene v, line 19. ' In

ords Administration, Managing Electronic Government”); see also Armstrong I, 924 
_  9 Z44> < a « « a

cided to meet their recordkeeping require- goal of preserving records for historical pur­

word processing or electronic mail or mes­
saging by printing those documents in hard

material.”) (emphasis added). J- ' 36 C F R § 1222.38 (“Agency recordkeeping

Our refusal to agree with the government requirements shall prescribe the creation and 
that electronic records are merely “extra maintenance of records of the transaction of 
copies” of the paper versions amounts to far agency business that are sufficient to: ... 
more than judicial nitpicking., _ Without the (e) Document the formulation and execution

akin to traditional memoranda with the “to”

stamp pruned away—are dismembered docu-

complete record of government' activity for Tints contend that given the broad discretion 
• ■ vq.-j r-i .'-.i-p-. S’? •:■

to: . (e) Document the formulation and execu- j-. that tins information is available on the electron-
tion of basic policies and decisions and the. tak- ,. -jc systems and that the defendant agencies have 
ing of necessary actions, including aU significant '°hot t^en’ariy steps to retain it on their paper 

decisions and commitments reached orally (per- "“documents':^ =’ ■ '

F-CX -" •;>:
ference).”). - ,

the distribution lists or directoriegK 
ned only in electronic form."} (emf^E 

at 147 (“If requested, [the electroju^K 

ucations system] will provide^ 
of a note with a confirmation'that- 
m received, called an ‘acknowled^^B 

acknowledgement records“tHg®

his or her electronic mail. This tnfi 
on the date and time the pot^ 

d does not appear on the paper com 
note when it is printed-out”) (rpcort 
13 omitted). Since employees hadW 
t—at least until the time of the distr 
January order—insfyucted to; igt 

nte^al parte of the electronic ret^i 

japer: records system maintainedabyo 
les would still fad to meet .the Apt's reqy 
s since it would omit entirely . a d^fei 
of documents that, as the Archivist 

ledges, are "appropriate for preservati 
uations like this one. See National ArA 

Records Administration. Disposition-of

fconsidered nonreebrd, such as transmittah 
xiting slipis,'acquire'record status’T*c<u«i 
clarify the matter being dqcumented- ^lein 
is added); cf. Si C-F-Ri S’ 12223» (TAga^ 

rdkeeping requirements shall prescribe Th 

ion and maintenance, of records 
action of agency business that are suffider
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lion.” 11

I

•Vi I)

provision “provides a general declaration^
see supra note 8). In substance, the.appel-

mentation” of “essential transactions”-
managed and retained in accordance : with

U.S.C. §§ 3303a, 3314.;..» •ins*.*

•1

vested in the agencies by the FRA, they may 
reasonably determine that some parts of a 
record document—the so-called “extra infor­
mation”—are not “appropriate for preserva­
tion”; thus, after the creation of the paper 
records, the electronic version is a “copy”

making. Further, as our discussion above tions at issue here—whether or pot preser&;

i

ticular document, it-cannot be; accepted includes (1) a separate definition of the 
across.the board for seven years.of records “records” that the appellants, acknowledge, 
documenting, high-level government decision- sweeps in many of the electronic commupidfe

[7] This appeal to discretion, however, 
relies in the main on snippets of language 
from different parts of the FRA pasted to­
gether in ways incompatible with the overall 
design of the Act As noted above, the “ap­
propriate for preservation” phrase in the def­
inition of “records” at most allows the agency 
some discretion in deciding whether a docu­
ment meets that definition in the first place. 
See 44 U.S.C. § 3301 (providing that federal 
"records” must be, inter alia, “preserved or 
appropriate for preservation by that agency 
... as evidence of the organization,, func­
tions,, policies, decisions, procedures, opera­
tions, or .other-activities of the Government 
or because of the informational value of data 
in them”). It does not, as appellants imply, 
grant agencies the discretion to automatically 
lop off a predesignated part of a whole series 
of documents that qualify as records (nor 
would it allow the wholesale destruction of

720 F.2d at 54; see also id. it 56 (summ^ 
ing legislative history of this .provision aqdij 
concluding that it provided, an enforceablej 
M_____AV- __ J 1.'.__ V__ ’_

■

federal records may be '•alienated or destrc^edW' 
only with the approval of .the Archivist. -Sefrl  ̂W 

U.S.C. §§ 3303a. 3314.;. ; . . .-tr.’ixnt S

ate and then retain a baseline inventory® 

"essential” records. See American Frieric

[8] Equally unconvincing is the appePgt 
lants’ suggestion that Congress’ directive

____ __  “across-the-board requirement” that agenoesat 
the directories and similar materials if they retain certain types of records); S.Rer Ni^K 

were perceived to be independent records, 2140> 81st ConS-> 2d Sess- 15 P.^O) _'(^W 
see supra note 8). In substance, the appel- provision “provides a general declaration^  ̂

lants are claiming that it satisfies the Act to .the Congress [to maintain adequate
preserve a second version of a record that is ords?). Other parts of the FRA, howeve^W 
an approximation of the first version if it go on to prescribe more particularized duties^ 
includes all the material that, in their view, is for agency heads that reach ,beyondo their> 
“appropriate for preservation.” . Even if this general obligation to “adequately documenl^p 

argument made sense with respect to a par- core agency functions.. In particular, the Adj

explicitly provides an "out” of the system for transactions”—and (2) other statutory

is identical to—de., an "extra copy” of—the
first There is no provision accepting abbre­
viated or summary versions of the original as
■ j'!':---;': r17 ’.--r.
11. . Further, the agencies' assertion of unilateral

makes clear, it cannot be squared with the tion of those documents is necessary to 
FRA’s “extra copies” provision.. The Act 1

y&Fi.'
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the only record if the summary contains; attasi 
material deemed “appropriate for preseryg^B; 
“ ■» , ' Iw-—

[8] Equally unconvincing is the appel? A 
...

i . . _________
discretion to discard part of a federal record is at 
odds with the FRA’s specific requirement that

a . WIV 01 VAI AO <* WpjT ■ ' V

because the paper record contains all the preserve “adequate documentation” of agen?j 
material worth preserving from the electron- des’ “essential transactions” justifies , thgff| 
ic files. . .. ; . .. .. practice of retaining only the “substantive’*

-s
     - - - - _   —-—■ ■ Hu- 

tion” and “essential transactions” are lifted ^ 
from 44 U.S.C. § 3101, which states: ,“^e ’S£ 
s j a . _ . . Ill 1 ‘ . *^'88?head of each Federal agency shall make .imdW 
preserve records containing adequate and W 
proper documentation of the organization!®- 
functions, policies, decisions, procedures and’^ 
essential transactions of the agency and d^;^ 
signed to furnish the information necessaries 
to protect the legal and financial rights of the W 

Government and of persons directly affeqte&W 
by the agency’s activities." The purposedW. 
this provision, by its own terms, is to pIaceJa 
general obligation on agency leaders to^xre?®

information” displayed on the < 
screen. The phrases “adequate documenta^

tain “adequate documentation” of “essentialjp

a federal record only when a second version sions that mandate that all records—aggiiiS 
s whether or not related to “adequate docu-.
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adequate documentation” of agen-^ 
.. . . _ i•__ n x.

•J

Oney’s activities.” The purpose^

.0..

e -

r'-

ask only that the records already created be mulgated by [the Archivist].”).. In this case,

-•

Mr . .

agencies’ ability to purge incidental electron- ■■■ - inents: ~..

icord if the summary contains allt 
eemed “appropriate for preserve,

Sess. 8 (1976), 1976 U.S.C.C.A.N. 6150, 6157 
(emphasizing the need for economy in rec-

I

t
5;

wse documents is necessary to nu

: Practices :

[11] Appellants also dispute the district

ith the approval of the Archivist. -

§§ 3303a, 3314... j Mi-ibas;
.-s’

n" displayed on the computer , 
’he phrases “adequate documenta-1 
“essential transactions” are lifted? 

JKC. § 3101, which states: “THq i 
tch Federal agency shall make ; 
records containing adequate 
jeumentation of the organization^ 
policies, decisions, procedures and 

transactions of the agency and 
furnish the information necessar^i 
the legal and financial rights of thej

i

!

?

j

:■
»

ic records from their files by acting, with the 
Archivist’s approval, to dispose of those doc­
uments that lack “sufficient administrative, 
legal, research, or other value to warrant 
their continued preservation.” 44 U.S.C. 
§ 3303a(a); see also 55 Fed.Reg. 19,216, 19,- 
216 (1990) (Archivist notes that the burden of 
managing electronic records “can be reduced 
significantly by promptly scheduling all elec­
tronic records, thus limiting the application 
of [regulatory] requirements to the very 
small percentage of records that are sched­
uled as permanent”).

In sum, we find that the district court was 
fully justified in concluding that appellants’ 
recordkeeping guidance was not in conformi­
ty with the Act

B. Supervision of Electronic Recordkeeping

'he phrases “adequate documenta- 4 
“essential transactions” are liftea.;

manage these electronic documents m no ment practices were arbitraiy and capricious 
way collides with Congress’ oft-expressed in- in failing provide for supervision or audit_

ing of employees’ electronic ' recordkeeping 
practices by knowledgeable records manage­
ment personnel. .Specifically, appellants con­
tend tKat they reasonably discharged their 
obligation Ito “safeguard” federal records by 
assigning records managers the task of pro­
viding . oral and written guidance to agency 
personnel and making those recordkeeping 
experts available for resolution of specific 
problems. , ..

The FRA explicitly requires each agency

and,’

come into existence, or should do soi not in 
order to .. . satisfy the archival needs of this 
and future generations, but first of‘all to 
serve the administrative and executive pur­
poses of the organization’ that : a-eates
them.”). Our decision does not require that 
agencies, in appellants’ words; save “every 
scrap of paper” they create. Not all scrib­
bles and off-the-cuff comments will qualify as head to establish such safeguards against the 
federal records. Nor do we saddle agencies removal or loss of federal records as she 
with any new obligations to make additional “determines to be necessary and required by 
documents in order to satisfy the needs of regulations. of the Archivist” 44 U.S.C. 
researchers or investigators. Cf. Armstrong § 3105; see also 36 C.F.R. § 12202 (“Feder- 
I, 924 F2d at 288 (“[Plaintiffs;do hqt'seek al agency records management programs 
the creation of any new records, but rather /must be in compliance with regulations pro-

appropriately '‘’ classified ’f- and disposed ; the-ngency heads clearly faded to discharge 
-.S.’Rep. No. 1326, 94th, Cong., 2d this obligation.’1'^ "

The ’Ahduvist’s ‘regulations provide:’"'"■ 

ords creation because that is where 80% of The head of each Federal agency shall 
total recordkeeping costs are incurred).j Fi- ^ensure'that.the manageipent of'.electronic 
nally,■ our decision leaves. undisturbed^, the records ..incorporates the .following ele-

tent to balance complete documentation with 
efficient, streamlined recordkeeping. See, 
e.g., S.Rep. No. 2140, 81st Cong.; 2d Sess! 4 
(1950) (“It is wed to emphasize that records J

------ ,-e----- - ----- - „ I Of 
mt and of persons directly affected™

sion, by its own terms, is to plabie‘'a W 
bligation on agency leaders to cre^K 
hen retain a baseline inventory^of j^ 

i” records. See American F
at 54; see also id. st 56 (summamjW 
iative history of this provision andS 
g that it provided an enforceable W 

he-board requirement” that agenciesK 
rtain types of records); S.Rep. No.^B 
st Cong., 2d Sess, .15 (1950) (thisW 

“provides a general declaration, by 
gress [to maintain adequate rec^B 

Other parts of the FRA,
prescribe more particularized duties w 
Kiy heads that reach beyond their» 
obligation to “adequately document”® 
ncy functions. In particular, the Aff|||| 
(1) a separate definition of the term® 
” that the appellants acknowledge  ̂
n many of the electronic <»mmunicajB 

issue here—whether or not pn

equate documentation”- of “esse^a] 

ions”—and (2) other statutory prqF 
at mandate that all records—agar 
or not related to “adequate dc« 

,n” of “essential transactions”-^ 

1 and. retained in accordance- with; 

records may be "alienated or destroyedJ

i

i
I

rally unconvincing is the appel-* 
jestion that Congress’ directive to ® 

adequate documentation” of agen- 
mtial transactions” justifies thei^^B 

•f retaining only the “substantive

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT 
cue Ml F3d 1274 (D.C. Clr. 1»93)

explicit statutory directives. See 44 U.S.C.
§ 3314 (“[RJecords ... may not be alienated
or destroyed except under this chapter.”)
(emphasis added); see also id. § 3105 (agen­
cy heads must “establish safeguards against
the removal or loss of records ”) (emphasis
added). In sum, appellants’ arguments fail
to detour us from the analytical path we
started down and now come close to finish­
ing: (1) substantive e-mail communications
satisfy the FRA definition of “records”; (2)
the lone FRA provision for terminating their
status as such requires that they be merely
“extra copies” of other documents preserved
elsewhere; and (3) since there are often fun­
damental and meaningful differences in con­
tent between the paper and electronic ver­
sions of these documents, the electronic ver­
sions do not lose their status as records and
must be managed and preserved in accor­
dance with the FRA.

- . .r e * •
[9,10] Contrary to appellants’ assertions,

the conclusion that agencies must retain and
manage these electronic documents in no

i

i

I
I

court’s finding that their records manage­

in failing to provide jfor supervision or audit-
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aui ca.cuuuxuu icuuioj

replace those regulations struck down by this

<

ci

•3

G <

K

jS;rAcords,_not jusvas Appellants suggest, to 
'e!ei!*r6r’?

See^i imi^Un^ss otherwise noted.

-? ■

I

[12] Next, the appellants appeal from the 
•_ ..................... "■

•' the district courts injunctive order sweeps too

-. the schedule descriptions and retention
periods reflect the current informational

... content and use.... .
Id. § 1234.10 (emphasis added). The Archi­
vist has defined an “electronic records sys­
tem” as “any information system that pro­
duces, manipulates, or stores Federal records Id. § 1234.10(a). 
by using a computer.” Id. § 1234.2 (empha­
sis added). As previously discussed, the
electronic communication systems used by

•-re- — -A-— . ? - x . - . .. - ■ . .the EOP and’the NSC do produce federal 
records, and it follows that agencies have an 
obligation under the Archivist’s guidelines to . 

;undertake/periodic,: reviews to assure that

we think that the agencies’ own action, in -'jr- 
iindflrtaVinrT cnmn roviou; nf nmnlnvobc’ nQ~

- - - 3?
ernment service and the common sense in-

: . tions.; See Joint Statement 1237 (acknowledging 
 ..that although Archivist's regulations require her 

"'y,' •'p“=dic±Sy'e;--=!uate agency records manege 

;5ment programs'/-’ the Archivist has never per- ■

priately. in insisting upon a full-scale method for 7 
* -- -  -W- - * - -
agencies'caine:up with 'new.' adequate records

' "ordering'the’Archivist to take the specific actions

holding that the defendant agencies must **

EOF. hai" never reviewed their recordkeeping 
guidelines; and has never surveyed or inspected .% 
•their-e-mail systems).; Given that circumstance, 
the district court did'not abuse its discretion in '”3' 

“'•'‘provided for in'the statute. ‘ Similarly unpersua- S'

(1) Reviewing electronic records sys- ’
. terns periodically for . conformance to es- undertaking some review of employees’, pa- t 

tablished agency procedures, standards, per records before those employees exit gov- 
and policies.. ... The review should de­
termine if the records have been proper- sight that an adequate program for ensuring 
ly identified and described, and whether records preservation must include some on- 

going inspections and evaluations tip the bal- -fe 
ance against the government and lead to the .:7j£ 
conclusion that oversight is necessary as part 
of “an agencywide program for the manage­
ment of all records created, received, main- 
tained, used or stored on electronic media.”

two respects: ^(1) “for failing to promulgate 

. regulations’ for electronic federal records to W

to "priiodicaUy'evaluate agency records manage-

formed such an evaluation for the NSC and the cd by the district court's declaratory order. g

“established, agency procedures, standards, 
and policies,” including instructions as to ...

clear that they apply to ^ electronic systeiAs lants “in contempt of this Court’s Orders of 
used by agency employees to create electron- January 6 .and'11, 1993, and the Order of the

’ i-'^L.. 4_ United States, Court of Appeals for the Dis- A
“official” agency ’:dectt6nic records systems, trict of Columbia dated January 15, 1993” in W 
See :i^ §' lK4’.l/^Unless otherwise noted, twn Hi “for ifailincr to nromulbato ®

[thisA'e<Son’s] .requ^ments appiy to airelec- new, appropriate, and proper recordkeeping 
whether on‘micro- 'regulations’ for electronic federal records to 

inainfiiarhe
computers,...regardless of storage" media, in Court, on January 6, 1993” and (2) “because

J.network or "stapd-aldhe 'configurations.”);5 of. the transfer of.5,839 tapes from the Defen- ®
id. § 1234.22 (fisting specific requirements dant.agencies,to,the Archivist has adversely

for electronic records systems “that maintain affected, the condition .of the tapes and the
,the_official file.:copy fiLtext, documents on . information stored therein” which was “con- ’J
;..electroiuc media”).., Moreover, to. the extent trary to this Court’s Orders to preserve the 
s,there is.any.^residual doubt on this question, stapes and; federal records contained on

■-'i£sWe akA^j^cTthra^enants' tbbte'ntion that 

' the district court’s injunctive order sweeps too 
broadly.; First,/they argue that, the court's order

' Congress bf ’ that ‘aefidh ■' ignores AmtstrOng I's

-
On that’basis,’ we affirm the district court’s

uuiuiug umu 141C ucicuuaHV oguuwto tnuiou 
undertake some periodic review of their em- £ 
ployees’ electronic recordkeeping practices.12 .W

III. The District Court's
Civil Contempt, Order

assistance of the'Attorney General' arid notify

statements-that' the Archivist, and. agency heads - : sive is.the appellants’ argument that the district Ji 

....could, discharge ..their, statutory. .obligations i., court should, not: have enjoined;,the_. defendant » 
„ . J ....  agencies from destroying any electronic.records

924 FJd at 296 n. 12. In this case/the Archivist unbr new'guidelines Were in place. Because ® 
had, failed to take any actipns-^formal or infor- '• < 'these systems continue to produce -.federal'-rec- 
mal—necessary’ to'prevent the 'statutory, viola- ; ords, the district court.used its discretion appro-

preventing the records’ destructidri until the

management guidelines to replace the ones void- y

. ................  ' : .4 
•i
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and not reasonable and are arbitrary and

court’s May 21, 1993 civil contemn^

in contempt of this Court’s Ordei

was an

compliance with it may be inappropriate, but
•L _'2x' * ' A-’____ 'j- W nJ /V t •' rm.spects: .

msfer of 5^9.tapes from the befep-l

'-’is

» n

.t

them,’ . the remaining parts of the decree

U.S. 364, 370, 86 S.CL 1531,1535,16 L.EdL2d Ass’n, Locof 1291 v. Philadelphia -Marine 
622 (1966). Nevertheless, “civil contempt Trade Ass’n, 389 U.S. 64, 76, 88 S.Ct 201,

k that the agencies’ own action^ 
king some review of employees’^p^ 
•rds before those employees exit goy-

1993). As the Supreme Court has observed: 
“[E]ven though a dedaratory judgment has 

Airlines, Inc., 849 F.2d 1481,' 1486 (D.C.Cir. ‘the force and effect of a final judgment,’ 28

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT
Clteul F.3d 1274 (D.C.Cir. 1993)

them.” Order, Armstrong v. Executive Of­
fice of the President, 821 F.Supp. 761 (D.D.C.
1993). The court further ordered that, un­
less the appellants should “purge themselves
of this finding of contempt” by “takfing] ap­
propriate action by 4:00 p.m. on June 21,

••

t service and the common sense, in-w;

States Court of Appeals for the pis3

d this Court’s .Orders to preserve,.^ 

and..federal records contained^ojti;
haSf never reviewed their recordkeeping 

lines, and has never surveyed or inspected, 

e-mail systems). Given that circumstance,; 
istrict court did not abuse its ,discredon^ 

ing the Archivist to take the specific actions,

that the defendant agencies mtisf 

ike some periodic review of their em^.

at an adequate program for ensuring., 
preservation must indude some op^ 

ispections and evaluations tip the bal^ 
ainst the government and lead- to the.1 
ion that oversight is necessary as partj 
agencywide program for the managers 
f all records created, received, main^W 
used or stored on electronic media^-^s 

234.10(a). ■ • i

tat basis,' we affirm the district court’s W

1988). ’ We agree with the appellants that the U.S.C.'§ 2201, it is a much milder form of 
contempt finding, as articulated, was an relief than an injunction. Though it may be 
abuse of discretion because it rests in part on persuasive, it is not ultimately coerdve; non-

gendes. to . the Archivist has advei 
d. the condition of the tapes and 
ation stored therein” which was “cdnr-

is not contempt” Steffel u Thompson, 415 
U.S. 452, 471, 94 S.Ct 1209,1221, 39 L.Ed.2d 
505 (1974) (quoting Perez v. Ledesma, 401 
U.S. 82, 125-26, 91 S.Ct 674, 697, 27 L.Ed.2d 
701 (1971) (Brennan, J., concurring)). Thus, . 
because the appellants were never directly 
ordered to promulgate new regulations, we 
must reverse the district court’s contempt 
finding which was based in part on their 
failure to do so. Of Spallone v. United 
States, 493 U.S. 265, 276-77, 110 S.Ct 625, 
632-33, 107 L.Ed2d 644 (1990) (reversing 
contempt finding against individual city coun­
cilmembers for city’s violation of consent de­
cree where “the individual city councilmem­
bers .;. were not parties to the action” and 
“although the injunctive portion of that de­
cree was directed not only to the city but to 
•its officers, agents, employees, successors

will lie only if the putative contemnor has 
violated an order that is clear and unambigu­
ous,” Project B.AS.I.C. v. Kemp, 947 F.2d 
11, 16 (1st Cir.1991), and the violation must 
be proved by “clear and convincing” evi­
dence. Washington^Baltimore Newspaper

1993,” they would be subject to a fine of Guild, Local 35 v. Washington Post Co., 626 
$50,000 for each day of noncompliance during F.2d 1029, 1031 (D.C.Cir.1980). The district 
the first week, to be doubled to $100,000 per court’s first ground for its contempt finding, 
day the second week and $200,000 per day however, did not involve violation of any 
the third week, “with increases in such sane- court order. The district court’s January 11, 
tions reserved thereafter for any further 1993 order did not expressly direct the appel- 
noncompliance with Court Orders.” Id. at 2- lants to promulgate new regulations, but 
3. The appellants assert that the contempt merely issued “a Declaratory Judgment that 
finding must be reversed because, inter alia, the guidelines issued by and at the direction 
the district court’s first ground, the failure to of the Defendant Agencies are inadequate 
promulgate new regulations, was not a viola­
tion of the cited orders and therefore cannot capricious and contrary to law in that they 
support civil contempt “The standard of permit the destruction of records contrary to 
review on an appeal from a finding of con- the Federal Recc’ds Act” Amended Order, 
tempt is whether the District Court abused Armstrong v. Bush, 810 F.Supp. 335 (D.D.C. 
its discretion.” International Ass’n of Ma­
chinists & Aerospace Workers v. Eastern

an impermissible ground.* i*"0’: . J'•
- ' ' ■ S- •

[13] As a preliminary matter, we reject
the appellees’ jurisdictional argument that
the May 21, 1993 order is not ah appealable
one because it “imposes only a conditional
sanction for failure to comply with a preexist­
ing order." See Appellees’ Contempt Brief
at 13. As both the Eleventh Circuit and the
Second Circuit have concluded, “ 'Being
placed under the threat of future sanction is
a present sanction’ ” and an order so threat­
ening “ ‘imposes a present remedy and hence
is appealable.’ ” United States v. O’Rourke,
943 F2d 180,186 (2d Cir.1991) (quoting Sizz-
ler Family Steak Houses v. Western Sizzlin
Steak House, Ina, 793 F.2d 1529, 1533 n. 2
(11th Cir.1986)) (emphasis in original). We
agree and therefore proceed to the merits of 
the contempt appeal. :

[14,15] “There can be no question that and all persons in active concert with any of 
courts have inherent power to enforce com- them,’ , ?. the remaining parts of the decree 
pliance with their lawful orders through civil ordering affirmative steps were directed only 
contempt”, Shillitani v. United States,’384 to the .International Longshoremen’s

ded for in’the statute.'’ Similarly unperSdfa^ 

s; the. appellants' argument, that the district^ 
should, notihave.enjoineduhe- defendant’ 

des from destroy atv. electronic records : 

new guidelines were in place. Because W 
systems continue to produce federal rtc-g^ 
the district court used its discretion appro^W 

:ly in insisting upon a full-scale method, for 

de'came :iip with hew. adequate reebrds^g

i the district court’s dechratory order.;jS

new guidelines were in place. Becaushj

the district court used its discretion appro-

hting the records' destruction until Aej 

gement guidelines to replace the ones'void-j

■

electronic recordkeeping practices.12^

III/ .The District Court’s
Civil Contempt, Order

_■ u-p.'. ooiiaocH
Next, the appellants appeal from.the^

The district court found.’ the ap’pel-i 
~ “ntempt of thio Court’s Ort!ereIofi 
y 6 and 11, 1993, and the Order of th^

' Columbia'dated January 15, 1993^ m W 
sheets: (1) “for failing to promulgate jn 

ppropriate, .and proper recordkeeping® 
ions for electronic federal records ?to» 
! those regulations struck down by this W- 
on January 6, 1993” and (2) “because^®!

J the>



stated more fully, supra pages 1278-79, the 'J

V- t.

that the guidelines improperly instruct NSC

i..v k..-

£»i

•f.r

as presidential records .without any possibili- s

13. In light of this disposition, we'need not ad-

mty from contempt fines. See.Spallone, 493 U.S. finding against city -councilmembers on merits), d

i

ness and preserved ; or, appropriate, for jy 
^ preservation ... as evidence of the..
■ activities of the Government or because, of'W

I

■■-/-I

FRA are referred to hereinafter.as •‘‘federal1'

all materials that were subject to the FOIA, to a: strict document management regime's*

11 I- u-k. „r .kt.'j;.---- ... at274, 110 S Ct. at 631 (finding it unnecessary^';*

IV. Reviewability of EOF and t 
NSC Guidelines Defining : . 

Presidential Records .

Finally, the plaintiffs-appellees cross-ap-

what is, and what is not, a “presidential 44 U-S.C. § 2201(2). The definition goes .Ph- 
record” under the terms, of the PRA .The to specifically “any documentary ma-’'
PRA does not bestow on <the President- the -teria^s ^at are .... J: official records of, 
power to assert sweeping authorityover as the term “agency” is defined
whatever materials-he <chooses?to designate Tthe lii FOIA, c; 5; -U.S.C. § 552(f).

' . .... . & oom /owDwa ’ -

ords subject to the FRA. We have jurisdic­
tion to hear the cross-appeal under 28 U.S.C. 
i, .2^™” —
same interlocutory order that is the subject

as presidential records .without any possibili- § 2201 (2)(B)(i). .i - -ji v’ 
ty of judicial reviews Rather, it provides that fsr[17} ? Whereas federal records are subject!

A Background

The FRA and the PRA apply to distinct ■--y';
categories of documentary materials. As re- •.'■g- 
siatea more ruuy, supra pages iz-ftf-TS, the ' 
FRA defines the “records” subject to the Act,-sa 

..  .. as all
peal the district court’s conclusion that it did ?
not have jurisdiction to reriew'the EOP
recordkeeping guidelines regarding presiden­
tial records. As cross-appellants, they assert
f ' - .. . . ..
and OSTP staff to treat as presidential rec­
ords materials that are, in fact, agency rec-

- reach alternative first amendment and legislative 
immunity arguments after reversing contempt W

-

Vs I 

" *1- . ■.-* • ' . . .*• ,
Government under federal law or m con-^

a.-.

dress the appellants' challenge to’ the ‘second 
' contempt ground or its claim of sovereign iininu-
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208, 19 L.Ed.2d 236 (1967) (reversing opinion 5 U.S.C. § 552, prior to the passage of the 
upholding contempt finding for violating or- PRA remain subject to the FOIA and do not 
der that “did not state in ‘specific ..:. terms’ qualify as “presidential records.” Thus, the ’ SI 
the acts that it required or prohibited”) court may review the EOP guidelines for the 
(quoting Fed.R.Civ.P. 65(d)). Accordingly, limited purpose of ensuring that they do not 
we vacate the contempt order and remand to encompass within their operational definition 

the district court to consider whether its of presidential records materials properly H 
second ground, the failure to preserve the subject to the FOIA We therefore reverse 4
tapes, by itself, justifies a finding of con- and remand to the district court for proceed-
tempt, taking into account all efforts that ings consistent with this opinion, 
have or will then have been made to assure
the tapes’ integrity.13

‘■•J
dent

F.2d at 296 n. 13. ' " ’ ••

(16]The district court erred in declining 
to review the EOP guidelines defining presi­
dential records.- The PRA delineates those 
records over which the President may exer­
cise “virtually complete control”, during his 
term of office, id. at 290, and the courts may 
not restrict that control by reviewing the 
President’s recordkeeping practices and deci­
sions. Id. at 291. But the courts are accord­
ed the power to review guidelines- outlining

record” under the terms, of the PRA .The to “dude specifically “any documentary ma-’ 

PRA does not bestow on ithe President-.the ' -------------------—.

documentary materials.... made, or 
ceived by.an agency of the United States

nection with the transaction of public busP'^T 
______ j ___ ___ j______ ____ •-x-'- iii'-l*'..

... preservation v-^as evidence of the,.,

the informational value of data in them?’

§ 1292(b) because it challenges aspects bf the 44 U'S'C' § 3301' ’ ■(“Records” subject to the ;
L/texlvvuvuiy' uruer u.at « uw suujeci FRA are referred 10 hereinafter.as “federal^ 

of the main appeal See Armstrong I. ^A recordsn”) The PRA defines “presidential
'ase.'.-s- srii-jW 

documentary .materials .-., created' or r&^W 
. ceived . by the President, his immediate 

staff, or a unit or individual of the Exe<m-~JSi 
.tive Office of the President whose function^ 
is to advise and assist the President, in the. W 

^.. course of conducting activities which relate. 
to or have an effect upon the carrying qut,» 
of the constitutional,-statutory, or other 
official or ceremonial duties of the Presi-^K.



a

ensure preservation of presidential records. NSC is entitled to segregate presidential and

of documentary materials. As Fe­

es the “records” subject to the Act,

:■ i

nent under federal law or in con--

ation t

ru Ji-

i ni

ice of the President whose.function«

date. Jd. § 2203(d). But “neither the Archi­
constitutional,- statutory, or . other.

iat are .'l.t officials records of/i&f
as the term “agency” is defined

have the jurisdiction to authorize the pres-

dently of any meeting or policy and staff
.. ■'* • . •-X ■ • ’ „

ty arguments after reversing coi

1

!

for. other legal redress, and requiring the

Attorney General if the agency head is recal- ^thf PRA aTd ^te^pr^idenXl “rec-

SERIES

Compare 44 U.S.C. § 3106 (requiring agency 
heads to notify the Archivist of unlawful re­
moval or destruction of federal records and ___
to seek legal action through the Attorney maintained.” 
General to recover or preserve the records);
id § 2905(a) (directing the Archivist to assist 
the agency head in initiating” an action 
through the Attorney General for the recov­
ery of wrongfully removed federal records or

.it Sr

924 F^d at 286 n. 2).,.The district court 
further understood Armstrong I to have

4
I
>
i 
» 
t

!

552, prior to the passage of the jl 
n subject to the FOIA and do not J 
■presidential records.” Thus, the 
•eview the EOP guidelines for the q 
pose of ensuring that they do not 
within their operational definition i 
atial records materials properly 
the FOIA. We therefore reverse a 
d to the district court for proceed- j 
tent with this opinion.

:--r ’■ -..i;-

f
II
I
I
!
i
*
|

ervation of these materials until the Archi­
vist can ensure that federal records are hot

J .. * c

Archivist”fb, make her own request to the 

entrant). Furthermore, the' President may 
designate a period, not to. exceed twelve 
years after the completion of his presidency,

agency head can initiate any action( through 
the Attorney General to effect recovery or

veto >.the. President’s disposal decision.”
J, 924 F.2d at 290 (citation omit­

ted). ws.wsrTUirfi.-'-i.’le slo-:

The EOP guidelines in question classify
1______ J 11-' J- . « • - • .

tronic federal records applied only to those

that have statutory responsibility and not 
those that solely advise the President.... 
The Defendants shall not be required to 
preserve material[s] which are presidential 
records produced by components whose

dispose of presidential records if the Archi­
vist believes ’ that the records-may be of 
special interest to Congress, or that consulta­
tion is in ;.the^public interest,: 44 U.S.C. 

.§ 2203(e), and;she can also cause the Presi­
dent to submit,a disposal schedule at least 60 
calendar days of continuous session of Con­

federal records.'... [Tjhis Court has no 
power to review actions taken by the Presi­
dent to ensure that presidential records are 
-------------- ’ Armstrong, 810 F.Supp. at 
347, 348 (citations omitted). The district 
court also stated that our decision in Arm­
strong I

provided the methodology for separating 
the FRA and the PRA as it applies here: 
. . . EOP components whose sole responsi­
bility is to advise the President are subject

>IA,r. 53srU.S.C./552(f).
KB)(i).
Whereas federal records are subject 

ict document management reginig 
.... -• ■;
110 S.Ct. at 631 (finding it unnecessary
Iterhative first amendment and legislative 
ty arguments after reversing contempt 

against city councilmembers on merits).;

“are [pJresidentiaF records: if they were re­
ceived" or crested for the President, the' [Na­
tional Security Adviser] f. or his Deputy, or
a member of the White House staff indepen- 
J - - - - - . . - .’a - - • 1 •

actionsof the NSC or its various 'groups.” , destroyed.., ' ; ,
Joint Statement .1157(c).The analogous Jd. 810'F.Supp. at 349. .'.Thus,'although the 
guidelines for the OSTP.provide that OSTP district court concluded that it could not re-

...

J.,’

round J
A and the PRA apply to distinct | 

of documentary materials. As re- a 
■e fully, supra pages 1278-79, the 
es the “records” subject to the Act, j 

itary materials..... made, or q
agency of the United States 4

with the transaction of public buspl 

id preserved or . appropriate for 1
x- .; as evidence of the,. 

s of the Government or because, of | 

irmational value of data in them.’J 
§ 3301. ^.(“Records” subject to the! 
referred to hereinafter as “federalJ

The PRA defines “presidential^

broad categories of NSC records as federal 1 . *
records, but also provide that’NSC records : > sole, responsibility ,is to advise the Presi- 

re-

f

. ■ ords. Similarly, the components of the
EOP that have statutory responsibility are 

^,subject,tp the FRA. ,. . ; ...
during'whichTiis presidential records shall w C‘R1 n F a,,nn aJ L. 
not be accessible' under' thb FOIA’br other- 81°?^UPP- at 349 (aUng Armstrong I,

wise/ § 2204 ' 1

The Archivist.can request congressional -found that the,NSQ,advises the President 
advice regarding the President’s intention to and has,.statutory, obligations, and to have 

applied the. foregoing “methodology” to. de­
termine that the NSC: “produces both presi­
dential and federal records.” Id. .810 
F.Supp. at 347-48 (citing Armstrong I, 924 
F:2dat 286 n. 2).:^;,.,::;. 7.

In light of its interpretation of AmzsfTWM? 
/, the district court concluded that its order 

gress in advance of the proposed disposal to take all necessary steps to preserve elec­
date. -Id 5 2203(d). ’But “neither the Ar chi- . ( - -
vist nor, the Congress has the authority to agencies

by the President, his immediate^ 
r .a unit or individuai of the ._Exa?>j| 

vise and assist the President, in the| 

of conducting activities which relate^ 
ave an effect upon the carrying qut^ 
constitutional,- statutory, or . otherj 
or ceremonial duties of the Presi-i 

.'•t ’r-.ai’.’’/: ’ ’ -
. § 2201(2). The definition goes 4^ 

e specifically “any documentary

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT 1291
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supervised by the Archivist, see supra pages records are federal records, but “records 
1278-79, the PRA “accords .the President produced or received by the Director of 
virtually complete control over his records OSTP in his role as Science Advisor to the 
during his term of office.” Armstrong I, 924 President are ^[residential records and 
F.2d at 290. Neither the Archivist nor an should be segregated as such.” Id U 157(d).

Relying in large part on our decision in
Armstrong I, the district court held that “the

•.i-is; -s:
ntary materials .... createdor re^

dent- However, in/components that pro­
duce both types of records, this Court does

- .•<
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during the President’s term of office.”
nt-mnn I 094 P 9d af 90(1 At thp samp timp c'ys’

limitation on just which materials the Pren-J

9 [19].•"dent

ing proper government disclosure undef the'

on the definition of “presidential records” as 
follows: ' 5' 'V

The term “presidential records” is intend-

which in specified circumstances specially the critical role of judicial review under the

[18] Thus, Congress perceived the poten-

■J

. T>

JA j 
•x .-db.'jl

view the presidential records guidelines, it
nonetheless ordered the NSC—and other
EOP components who do not have the sole 
responsibility of advising the President—to
preserve all records, both federal and presi­
dential, “until the Archivist can ensure that
federal records are not destroyed.” Id.

B. Reviewability of the Guidelines

As we have already stated, supra page
1290, the PR A defines “presidential records”
as

documentary materials ... created or re­
ceived by the President, his immediate
staff, or a unit or individual of the Execu­
tive Office of the President whose function
is to advise and assist the President, in the 
course of conducting activities which relate and to preserve the pre-existing body(of j®.

separation of powers concerns that were im- 
plicated by legislation regulating the conduct 
of the President’s daily operations,” and thus W

strong I, 924 F.2d at 290. At the same time, 
however, Congress sought to provide a clear

dent could legitimately assert control oyerj®

----------- T.„ -- ---------- - ----------------

This narrow, clearly defined limitation'ona|

sought “to minimize outside interference with 
the day-to-day operations of the President ®' 
and his closest advisors and to ensure execu- W 
tive branch control over presidential records

to or have an effect upon the carrying out FOIA law governing the disclosure of goy- 
of the constitutional, statutory, or other ernment agency records, 
official or ceremonial duties of the Presi- '■*

^-3] The PRA exclusion of records sup-^K-

44 U.S.C. § 2201(2). In addition/Congress ject to the FOIA from the class of materials® 
explicitly provided that presidential records that may be treated as presidential records^ 
do not include “any documentary materials averts a clash in the role of judicial r^iewfl^: 
that are ... official records of an agency,” as under the two statutory schemes. Judicial® 

r - _ ------ •• -------  - ........................................... ........
UiS.C. § 552(f). 44 U.S.C. § 2201(2)(B)(i).
The legislative history explains this limitation

I1 FEDERAL REPORTER, 3d SERIES Oi

they are not agency records.” Put another 
way, the PRA provides that the definition bf M 

“agency” records in the FOIA trumps the 
definition of “presidential records” in the
PRA. Congress was “keenly aware of the

after a President leaves office. os i 

H.R.Rep. No. 1487, 95th Cong., 2d Sess. 11 
(1978), 1978 U.S.C.CJLN. 5732, 5742;' see 
also id. at 3. . ■' l '

ed ... to encompass all White House and (D.C.Cir.1987); McGehee v. Casey, 718 

[EOP] records ... which ■... fall outside
the scope of the FOIA because they are

which is now subject to FOIA would re- dent’s management of admittedly presiden-gE 
main so and that which is [not] now subject tial records is impliedly'precluded by the ® 
to FOIA would -be subject to the (PRA,] PRA. Armstrong I, 924 F.2d at 289; see®

do not include “any documentary materials averts a dash in the role of judicial review.
- - •». 1 Al A A- A ; T j • 1 ’

the term “agency” is defined in the FOIA, 5 review plays an indispensable role in ensur-W

FOIA. * 5 U.S.C. ? 552(a)(4)(B); TYuitt 'i). ®'
Department of State, 897 F2d 540, '547®. 
(D.C.Cir.1990); Senate of Puerto Rico v. (7.8.^ 
Department of Justice, 823 F.2d 574/ 587.W'

1137; 1148 (D.C.Cir.1983); Ray v. Turner,^. 
587 F.2d 1187, 1190-95 (D.C.Cir.l978). '^i« 

not agency records. In other words,' that the same time, judidal review of the Presi-»>

and that which is [not] now subject tial records is impliedly'preduded by the® 
... . . _______ _ . ■ T,T, : a________ r rs r>j -x non. a-.-JaK;

induding those provisions of the [PRA] infra pages 1293-94. Congress preserved^ 
which in specified circumstances spedally the critical role of judidal review under1 theW 
apply FOIA to these non-agency. records FOIA, and avoided a conflict between/the® 

■ PRA and the FOIA, by explidtly exemptingW* 
records subject to the FOLA from the scope^B 

of the,PRA and, allowing judicial review^f®; 
guidelines defining presidential records un-^® 
der the rubric of substantive FOIA O 

tial definitional overlap between agency rec- ' 
ords under the FOIA and presidential rec- the scope of the PRA is absolutely essential® 
ords under the PRA, and explidtly provided to preventing the PRA from becoming /a fiB 
that the PRA would apply only to records potential presidential carte blanche to shield® 
that “fall outside the scope of FOIA because materials from the reach of the FOIA. Of®
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by legislation regulating the conduct

his presidential records shall not be accessi- quately describe the material subject to the

ever

■f t

>er government disclosure undef-ffie’

nanagement of admittedly presideh-j

ical role of judicial review under'thej

ivolve.-jnaterials .that are :truly/presidential
f- V

i

over, i
sions under the PRA are unreviewable, Arm­
strong I, 924 F.2d at 290, a i 

the meaning of the PRA. See id. at 284, 291. 
-We held that .judicial, review, was not avail-

not agency records.” Put another 
.PRA provides that the definition of 

records in' the FOIA trumps the i'; 

. of “presidential records” in the ,S 
longress was “keenly aware of the 
m of powers concerns that were im-

renting the PRA from becoming 5^ 
d presidential carte blanche to shield^ 
Is from the reach of the FOlA.!>at)fj

presidential records during the-President’s 
terrnjof office.” .Jd. at 290.(emphasis added).

ages 1293-94. Congress preserved^

and avoided a .conflict between- the^ 
id the FOIA, by explicitly exempting^ 

subject to the FOIA from the scope. 
PRA and allowing judicial review^ 
ies defining presidential records. :im| 
rubric of substantive FOIA law<^

narrow, clearly defined limitatidm&j 

pe of the PRA is absolutely essenfaaT

’ ° .• ~~ '■ ' r,-jl.,
il presidential carte blanche to shieldj

r_  j'We held in Arrnstro^ I that “the PRA
tion of any . limitations on .access imposed precludes’Yeview of the President's record- 
under subsections 2204(a) and (b)). More- peeping "‘practices' and ^decisions.” Arm­

in light of the fact that disposal ded- ‘strong’I,'924 F.2d at 289. The cross-appel- 
• Cvicwab'.c,A,7«- iees'urgethe>ourt to 'give this language the

non-presidential broadest possible reading,' holding in effect 
document .subject to the FOIA could be for- that we may not review any guidelines that 

---- removed from that statute’s provisions purport to implement the PRA or'deal with 
if it were improperly classified as a presiden- asserted‘presidential records.^' Thus,‘.argue 

the cross-appellees, the district' court correct­
ly held’ that the guidelines for determining 

« -j i -- - □ » - « - j which materials are presidential recordh are;not'subje<it to jiidici^ review. -We disagree, 

under the contrel of, any government agency ^^strodgd opinion^do^'not stand for 
-r the unequivocal^proposition that all decisions

l’ made pursuant to the PRA are immune from 
’ judicial review.*'* 

-u;i'..tsi4 .i.iiiW" j -y. 5,-;ry ...
..y. The; Armstrong J . opinion addressed the 
question.whether the courts could review the

I< -

-esident’s daily operations,” and thus ‘ 
to minimize outside interference with 
to-day operations of the President 
•losest advisors and to ensure execu- 'Jg 
ich control over presidential records 
he President’s term of office.” Arm- 
924 F.2d at 290. At the same time, 

, Congress sought to provide a clear 
n on just which materials the Presi- J^ 
ild legitimately assert control oyer^l

i clash in the role oi judicial review .-w 
he two statutory schemes. Judicially 
ilays an indispensable role in ensur-^R 
>er government disclosure under the^R 

5 U.S.C. § 552(a)(4)(B); Truitt 
tent of State, 897 F2d 540/ 547JB 
-.1990); Senate of Puerto Rico v. t/.S.l® 

nent of Justice, 823 F.2d 574, 587W 
-.1987); McGehee v. Casey, 718 F2d^, 
148 (D.C.Cir.1983); Ray v. Turnef-^B 

d 1187, 1190-95 (D.C.Cir,1978). ‘-At« 
le time, judicial review of the Presi-^B 
nanagement of admittedly presideh-^B 
ords is impliedly precluded by’thejy 
Armstrong I, 924 F.2d at 289; - »&W
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course, we presume that executive officials ally exclusive set of materials that are sub­
will act in good faith. But if guidelines that ject to a different and less rigorous regime,
purport to implement the PRA were not In other words, no individual record can be
reviewable for compliance with the statute’s subject to both statutes because their provi-
definition of presidential records, non-presi- sions are inconsistent. If guidelines that
dential materials that would otherwise be purport to define presidential records were
immediately subject to the FOIA would be not reviewable, the cross-appellees could ef-
shielded from its provisions, whether witting- fectively shield all federal’ records not only
ly or unwittingly, if they were managed as from the FOIA, but also from the provisions
presidential records. See 44 U.S.C. of the FRA—thus evading this court’s hold-
§ 2204(a), (b) (President may designate a ing in Armstrong I, 924 F.2d at 293, that the
period, not to exceed twelve years after the courts have jurisdiction to decide whether
completion of his presidency, during which the NSC’s recordkeeping guidelines ade-
j * — -•1. * • 1 » I II al • ' I-’ ’ ’   * -.

ble under the FOIA or otherwise); id. FRA.
§ 2204(c)(1) (presidential records shall be ad­
ministered under the FOIA after the expira- 

preserve the pre-existing body of 
tw governing the disclosure of goy-^R 
. agency records. ? ®

---'ib W 
The PRA exclusion of records sub-.» 
he FOIA from the class of matenals jR 
y be treated as presidential records * 

dash in the'role of judicial reviewW tial record: and destroyed. •> i.

For example, imagine a guideline defining 

duced or received by,' or in the possession or J 

or employee of the United States.” - This 
definition ’would sweep all,- or virtually all, 
federal records—-and many documentary ma­
terials that are neither federal nor presiden­
tial recprds—within the ambit of the PRA,
and outside the scope of the FOIA. .Reading decision to erase materials designated by the 
the PRA-to.forbid judicial review ofrsuch. a , government as presidential. records ..wjthin 
guidelinefor, conformity with the PRA defini­
tion of presidential records wquld be tanta­
mount .tq.allowjng .the,PRA to functionally abie^mo^tor^po^and
render Jhe JTO^a.nullity,^. Mohave ,0^^ drafted the. PRA’in a manner that 
already stated, supra pages .1292-93,. Con- ;W0Uid “ensure executive branch control over 
gress_avoided this problem by excluding rec­
ords subject-to the(FOIA from the scope' of
theT^ffiere^jre^^vingJQIA’l^in;. heidAatrth^e ’Sions”'.thaU^

tact and maintaining the integral rplejofjudi- .

v-s vonf^TA] records are immune .■ from .judicial review.
Ouriholding today is. also consonant.with .We did..,not .hold in Armstrong 1 that the 

the relationship between .the FRA and the President could, designate, any material he 
PRA. ;.The FRA defines a class of materials wishes, 33, presidential records, and thereby 
that are federal records subject to its provi- .exercise “virtually complete control” over it, 
sions, and the PRA describes another, mutu- .id. at 290, notwithstanding the fact that the
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court to conduct this inquiry. •y

1

See id. at 290, 291. None of PRA10 preserve unchanged the coherent |

n‘: H

body of law that had been developed under •» 
the FOIA, and it is that body of law that S 
provides the basis for our limited review .of

ing what is, and what is not, a “presidential 
record” to ensure that materials that are not 

phases "and sentences in our Armstrong I subject to the PRA are not treated as presi- g

opinion which they contend dictate the broad dential records. We remand to the district ■g

material does not meet the definition of 291, the courts may review guidelines outlin- V 

“presidential records” in the PRA.'

The cross-appellees point to individual

Records

Having held that the recordkeeping guide­
lines defining presidential records are sub- g 
ject to judicial review, and having remanded 
to the district court for that purpose, it re- « 
mains for us to discuss the definition of 'S 

“presidential records” to be applied on re- 
mand. As our previous discussion of the Jg; 
PRA, supra pages 1290, 1292-93, has uh-. 
doubtedly indicated, we must turn again to .aj 
the PRA provision exempting from its scope 
any materials that are official records of an 
agency, as “agency” is defined in the FOIA; 5 M 
U.S.C. § 552(f). 44 U.S.C. § 2201(2)(A)(i). 3 

Congress expressly intended when it passed S

!3
executive branch of the Government (in-
eluding the Executive Office of the Presi- t

result they urge upon this court. However, 
as we have just said, this language must be 
read in the context of the issue before the C. The PRA Definition of Presidential 
court in Armstrong I. In any case, the
language seized upon by the cross-appellees 
is entirely consistent with the result we reach 
today. We stated in Armstrong I that the
PRA “require[s] the President to maintain 
records documenting the policies, activities, 
and decisions of his administration, but 
leavfes] the implementation of such a re­
quirement in the President’s hands.” Id.
However, the discussion that immediately
follows this statement makes clear that the
Armstrong I court was not addressing the

j

nition of agency provided at 5 U.S.C. 
§ 551(1): “agency means each authority of 
the Government of the United States, wheth- J 

of presidential records. Judicial review of er or not it is subject to review by another | 
the President’s action under these provisions agency, but does hot include .;. the Con- j

States.” 5 U.S.C. § 551(1). Section 552(f) 
itself adds an additional proviso: ' -= •

[AJgency ... includes any executive de-^ 

partment, military department. Govern- | 
ment corporation. Government controlled J 
corporation, or other establishment in the

determination to make a record documenting
presidential activities. See 44 U.S.C.
§ 2203(a). Thus, the courts may not review
any decisions regarding whether to create a
documentary presidential record. “Manage­
ment decisions” describes the day-to-day pro­
cess by which presidential records are main- —----------- --------------------------------- -------
tained. See id. § 2204(a), (b). The courts intricate set of references and cross-referenc- 
may likewise not review these particulars of es. The FOIA provision mentioned in the
the presidential records management system. PRA, 5 U.S.C. § 552(f), incorporates the defi- 

Armstrong I, 924 F.2d at 290. Finally, “dis­
posal decisions” describes the process out­
lined in 44 U.S.C. § 2203(cHe) for disposing

initial classification of existing materials. 
The ArvnstTWH/ I court discusses only the 
“creation, management, and disposal deci­
sions” described in the provisions of 44 
U.S.C. § ’
these decisions encompasses the initial classi­
fication of materials as presidential records.

[30] ■■ A “creation” decision refers to the £e ^finition’oT presidential records provid- 3 
ed in the guidelines. The guidelines violate « 
the PRA to the extent that they classify , as 
presidential records materials that would 
otherwise be subject to the FOIA. a

The FOIA definition of “agency” invoked W 
in the PRA raises a clear but somewhat 3.

> ... the Con-j
is also unavailable. But guidelines describ- gress J[ot]| the . courts of the United i 

ing which exirtin# materials will be treated
as presidential records in. the first place are
subject to judicial review.’•!: ' : n •;

Thus, although the PRA impliedly pre­
cludes judicial review of the President’s deci­
sions concerning the creation, management,
and disposal of presidential records during
his term of office, Armstrong I, 924 F.2d at
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the President” are not separate agencies sub-

and Technology (“OST”)—the precursor of when performing its other, .function of
the OSTP. one of the agencies whose miide- advisin&1116 ‘ President- In fact the re-the OSTP, one of the agencies whose guide-

The legislative history of the PRA could Foundation v. Cou^l on

pact statements,; and promulgated regula-

term ‘[EOF]’ the conferees intend the re- that the Council of Economic Advisers is not

ject to-the FOIA, Id. at 1075.’ Thus, the 
court concluded that the Office of Science

lent, military department, Govern^ 
( x.____  ■ . _ MfSa

ration, or other establishment in ' tSel

itive branch of the Government-i 
ig the Executive Office of the Pri

Environmental Equality, 636 F.2d 1259 
(D.C.Cir.1980) (holding that the Council on 
Environmental Equality <“CEQ”) is a FOIA 
agency because, in addition to advising the 

ARMSTRONG v. EXECUTIVE OFFICE OF PRESIDENT 
CltcMl F.3d 1274 (D.C-Clr. 1993)

dent), or any independent regulatory agen­
cy- ■

not be clearer in indicating congressional in­
tent to adopt the test articulated in Soucie to

at 156, 100 S.Ct at 971.

This court has consistently applied the 
Committee for Freedom of the Press, 445 “sole function” test developed in Soucie and 
U.S. 136, 156, 100 S.Ct 960, 971, 63 L.Ed.2d adopted in Kissinger in its subsequent deci- 
267 (1980) (quoting H.R.Conf.Rep. No. 1380, sions. In Ryan v. Department of Justice, 
93d Cong., 2d Sess. 15 (1974)), 1974 617 F.2d 781 (D.C.Cir.1980), we rejected the
U.S.C.C.A.N. 6267  argument that certain records of the Attor­

ney General regarding judicial nominations 
were not subject to the FOIA because the 
Attorney General was acting in his indepen­
dent capacity as an advisor to the President 
when he prepared the records in question. 
Id. at 788. The Court explained that

Soucie did not intimate that the [OST] 
might be an agency only when performing 
its non-advisory functions, and still be a 

‘ presidential staff component, or non-agen-

determine what entities are “agencies” sub­
ject to the FOLA '

[21] The Supreme Court.test adopted in 
Kissinger for. determining which entities 
within the EOP are agencies subject to the 
FOIA was originally developed by. this court 
in Soucie v. David, 448 F.2d 1067 (1971). In 
Soucie, this court held that only , entities 
whose “sole function [is] to advise, and assist 

• • • »

I SERIES

lines are at issue in this appeal—was an 
agencysubject to the- FOIA because its 
duties went beyond advising the President 
and included evaluating federal scientific pro­
grams.Id. T . .i3d.' "‘ i ■ .

■ - ■; •■ / - "...

whose sole function is to advise and assist 
the President”.. .. . , ...

5 U.S.C. § 552(f). The Supreme Court has H.R.Rep. No. 1487, 95th Cong., 2d Sess. 11
added still another layer of complexity, hold- (1978) (quoting H.R.Conf.Rep. No. 1380, 93d
ing that for FOIA purposes, the EOP does Cong., 2d Sess. 13 (1974)), reprinted in 1978
not include the Office of the President U.S.C.C.AN. 5732, 5742. The FOIA Confer-
“ ‘[T]he President’s immediate personal staff ence Report quoted in. the PRA legislative
or units in the Executive Office whose sole history is the same report upon which the
function is to advise and assist the President’ Supreme Court relied in Kissinger, 445. U.S.
are not included within the term ‘agency1
under the FOIA” Kissinger v. Reporters

-_o r
The [PRA] does not modify the applicabili- -President, the CEQ coordinated federal envi- 

.. ronmental regulatory < programs, issuedty of the [FOIA] to White House and i „ , . ,
[EOP] records.. .. That is," it does not guidelines for preparing environmental im- 
redefine the term agency to include enti- 1
ties not now covered by the FOIA The tions for implementing the procedural provi-

ports under consideration in Soucie were 
:. requested by the President precisely for 

r-y advisory purposes, but we did not deem 
• :the [OST] to be a non-agency in that spe-

cific contexts-• .■ >. rit-:. ■,.- 55--cz.

Id (citing Soucie, 448 F.2d at 1075^76).’ See

.-ourts may review guidelines outlin-. -S 
is, and what is not, a “presidential j 

a ensure that materials that are not j 
3 the PRA are not treated as presi-1 

’cords. We remand to the district s 
conduct this inquiry. ’

Conference Report for the 1974 Freedom sions of the National Environmental Policy 
of Information Act amendments stated Act); • Rushforth v. Council of Economic Ad- 
that.^wlith respect torthe meaning pf the .risers, 762 F.2d 1038 ID.C.Cir.1985) (holding 
term ‘[EOP]’ the conferees intend, the re- that .the Council of Economic. Advisers is not 
suit reached in Soucie y. David,. 448 F.2d .an agency under the FOIA because its sole 

? 1067 I (DtC.Gir.1971)]. ^Tbe ternr is, not function is ^..advise andassist.theJPresi- 
interpreted Las including the President’s .dent); ..Meyer r... RusA, 981 F^d ^1288 

■ immediate. staff or units in the ; [EOP] (D.C.Cir.1993) (holding that the President’s

5 U.S.C. § 551(1). Section 552(f)j 
ids an additional proviso:

ncy ... includes any executive dw 
'k • •••k • _ • - a ' . A - Al _ -Mjl

corporation. Government controlled'

PRA Definition of Presidential 1
-<‘1 

r held that the recordkeeping guide- 
ining presidential records are suth | 
idicial review, and having remanded | 
[strict court for that purpose, it re- , 
jr us to discuss the definition of’4 
ntial records” to be applied on re- ’ 
As our previous discussion of the 3 
ipra pages 1290, 1292-93, has un-| 
y indicated, we must turn again to ’ 
, provision exempting from its scope j 
erials that are official records of an j 
as “agency” is defined in the FOIA; 51 
J 552(f). 44 U.S.C. § 2201(2)(A)(i).| 
s expressly intended when it passed] 
l to preserve unchanged the coherent J 
law that had been developed under 1 

LA and it is that body of law that j 
, the basis for our limited reyiew,bf) 
nition of presidential records prorid-1 

.e guidelines. The guidelines violates 
Vto the extent that they classify .as 1 
itial records materials that would 1 
» be subject to the FOIA .jLj/i 

;'OIA definition of “agency” invoked] 
PRA raises a dear but somewhat^ 

* set of references and cross-referehc- j 
e FOIA provision mentioned in the? 
U.S.C. § 552(f), incorporates the defi-j 

of agency provided at 5 U.S.C.1 
): “agency means each authority-"of < 
ernment of the United States, whethjj 
ot it is subject to review by anotheri 
but does hot indude •:.. the Cdm-j 
.. [or] the courts of the United]
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an execffTs;

But the, issue has never’been definitive!^

independently of,,any, meeting or policy and

*

are presidential records if they were received 
or created for the President, the Assistant to

Task Force on Regulatory Relief “ffalls] 
within the Soucie test as an entity whose sole 
function is to advise and assist the Presi­
dent”).

We hasten to add that our opinion in Arm­
strong I did not hold as a matter of law that 
the NSC “produces both presidential and

appears to be nothing more than a 
tion of the position of the defendants-appel- 
lants as embodied in. the EOP regulations. 
See Joint Statement 1157 (“The records of 
the [NSC] staff are federal records if they 
were received or created in connection with 
the * work

the legal status of various NSC materials.

appears to have routinely conceded its status^K 

as an “agency” subject to the FOIA in litiga-l w 
tion regarding specific FOIA requests to the'-iS

of the statutorily-created materials in.question may not be subjectri® 
[NSC]. ..; The.records of the NSC- staff to FoiA-^even if the NSC js an “agen-

NSC. See, e.g., Lisee v. CIA, 741 F.Sudd.43^
988 (D.D.C.1990) (NSC made requisite showr^w 

ing of exceptional circumstances and exercise ■ 
of due diligence in processing FOIA request 

federal records” because the NSC “advises justify stay of further proceedings); 

the President and has statutory obligations.”
See Armstrong, 810 F.Supp. at 347-48, 349
(citing Armstrong I, 924 F.2d at 286 n. 2.).
The passage on which the district court re­
lied appears as a footnote in the “back­
ground” section of our Armstrong I opinion,
without any of the legal exposition that would
be expected to accompany a holding announc­
ing the resolution of a previously unsettled
legal question. See Maggard v.' O’Connell,
703 F.2d 1284,1290-91 (D.C.Cir.1983) (state­
ments in the1 background discussion of an
opinion should not be construed as deciding
unresolved legal issues, especially where the
court was only reviewing and reversing a

cy” under the FOIA—because they are npt,^ 
“official.records” of the NSC. See Brief for1.,} 

' - 1 ’ lrec:l

NSC is a FOIA agency. See Kissinger, 445^| 
U.S. at 156;i00 S.Ct at'97I'(stating that the^ 
FOIA requesters argued 'that certain docu^l 
ments which related to the [NSC] “may have^ 
been [NSC] records and therefore subject tb*J 
the [FOIA].' See H.R.Rep. No. [876,' ^d^ 

™ ......... . co»g:;M^;s(imrw7i uSt<;.6.A.N|
grant of summary judgment). The footnote 62741> indicating that the [NSC] is an execu^j^ 

descrip- tive agency to which the FOIA applies.”)? W
But the. issue has never'been ^definitively^;® 
resolved,' and the record before us does hot

lenged NSC and OSTP guidelines inaccurate-’ S

-iJoK

.' i.-b-fte

lens v. NSC, 726 F.Supp. 325 (D.D.C.1989) 
(requested NSC documents were within the W 
FOIA exemption for documents authorized to’ 
be kept secret in the interest of national 
defense or foreign policy); Halperin v. NSC, 
452 F.Supp. 47 (D.D.C.1978) (same). The"W 
Supreme Court also appears to have as-''^ 

sumed, without deciding the issue, that the 
NSC is a FOIA agency. See Kissinger, 445\®
U.S. at 156f 100 S.Ct at'971 (stating that the' 

__ _

ments which related to the [NSC] “may have’W

federal and presidential records nor decide rials wou]d otherwise be subject to the^

the President for-National Security, his Dep- Cross-Appellees at 44^8.: The factual 
uty, or a member of the White House- staff ord ,so jhsuffitiehf ^resolve this issue on'» 
indpnpndAntlv.nf anv meetino- or nolicv and appea] thus/WC rtmahd'to the district1-^ 
staff actions,of the. NSC or, its various court {or farther pfodee<fings: to determibe-^ 
groups.”). - - Consequently,-ArnistroTM} I did whether the guidelines under review inapprd^' W 
not provide the legal basis for . distinguishing pnatel'y classify as presidential records mate-f$| 

and nrpsidpnt.ial. rpr.nrds nor decide -t .1 . ■__-.ij’-iv__ ________
FOIA;-

ly^

contain ’sufficient facts for us to make the*.i
deternunabon. .-t™-

o-.’C v C" i-' ■ ■.. .Tilft®
.Moreover, the cross-appellees suggest that.’W

• .-/ra

are not-presidentfalrecords, we are unable to ..................... . ' J
asc^in;on4iheWrd before; us whether 1 ';To rerap:' We'affirm' the^dislrict court’s 

the guidelines defining presidential records decision that the EOP and NSC electronic j 
’inappropriately’ classify certaih materials, records ■management guidelines violate the’J 
We cannot determine vnth certainty whether FRA, 'reverse' the 'districtf court’s civil con-2 ’1 

materials that the guidelines classify as-pres- tempt finding, and remand to allow the dis-’ 
idential records are in fact official records of trict court to determine whether the chal-’^ 

an agency subject to' the FOIA. The NSC



SERIES
1297

Jw\L-__ ' -_ 
(o U1H W t i t S ?™?

William C. WARDLAW, Appellant,

sue has never bee'h definitivi 
. .'if ............ .

action, alleging that marshals’violated ing officers-

•.Sc

1

i

er than with 2Q/20 vision of hindsight* and 
accordingly, not every push or shove, -even if 
it may later seem unnecessary in- peace of

Ji*.

••V ?■-

".I C-rj i:

- -...............  . s-:; '

Affirmed. Jyr.-. i .(..-.o :

lagement guidelines' violate the ’ 
jc ' the district ’ court’s civil cori-^ « 
g, and remand to allow thi'W'j 
o determine whether the chai-- t 

and OSTP guidelines inaccurate-

I

as well as arrestee’s claim of excessive force requires court to balance intrusion on rights 
under Fourth Amendment; (2) marshal’s use of individual against government interests at 
pF ------ J ’ r ~~ •' » r"» at sir 41 JP. -TT C A f.r‘. *r.^.

that no reasonable officer could have beheved
it to be lawful for purposes of qualified im­
munity, and'-(3) privilege to intervene in
arrest may not be used; as1 sword to impose 
liability oh officer who' allegedly uses ex
sive force against intervenor/-

exces-;; -./- sc

-.o

FOIA agency. See Kissinger,

testers argued that certain c.„_ ; 
* related to the [NSC] “may hav^ 
] records and therefore subject tc$ 
J.-’ See H.R.Rep. No. [876,'93d” 
S^ss?8 (1974),'1974 RS.C.CJLN? 
•atirig that the [NSC] is an 
r to";Which the FOIA applies^1 
sue has never beeh defihitiveiy? 

nd the record before us does/hot 
fident facts for us to make 'ffi?^ 
■om':‘?-f; <;- ■■ - " - ‘ - -Kis-

u -- WARDLAW v. PICKETT
Cite a»l FSd 1297 (D.C.Clr. 1993) 

ly classify some documents as presidential 1. Federal Courts ®=802
records. Court of Appeals would review facts in

So ordered. ■. , ... • .... the record and all reasonable inferences de­
rived therefrom in light most favorable to 
plaintiff, where Court was reviewing grant of 
summary judgment in favor of defendants.

2. Officers and Public Employees <®=>114 

; Qualified immunity protects government 
official from suits for damages if offidal’s 
conduct did not violate clearly established 
rights of which reasonable person would have 
known. -

of force against arrestee "was not so excessive stake.-f. 'U.S.C-A. ' ConstAmend.' diOqs evcsit-

,'J. t: /bSfUlli h&'rfw -fOtEl
Objective , reasonableness. of. force .used 

by police officer must ;be judged Jrom/per- 
spective of reasonable officer on scene,, rath-

... , V.

William R. PICKETT, Deputy United 
States Marshal, et al., Appellees. 

/ No. 91-5070. -

United States Court of Appeals, 
District of . Columbia Circuit.

Argued Feb.’ 8, 1993; ' '

Decided Sept. 10, 1993.

ment violation is alleged, inquiry remains 
ableness” standard provided test for evaluat- whether force applied was reasonable and

3. Assault and Battery ®=>14, 68 ’

Elimination of right to intervene to pre- 
-- vent illegal arrest is based on. recognition 

that arrestee’s liberty interest is protected 
by safeguards which did not exist at common 
law, including prompt arraignment, reason­
able bail, appointment of counsel; exclusion­
ary rule and right to speedy trial-

4. Assault and Battery ®=14, 68

Privilege to intervene in arrest is applied 
to exempt from liability .intervenor who rea- 

■ sonably attempts to save another from real
Arrestee, who had rushed downstairs danger and this rationale for application of 

shouting at United States marshals not to Privilege supports its use as defense against 
hurt uncooperative spectator who marshals criminal or. civil liability, but does not justify 
were removing from courthouse, brought Bi- “ring privilege to impose liability on arrest­
pens action, alleging that marshals'violated officers- ’ - .-r.,:..- .
his constitutional rights by using excessive c «___ 4 : .e .?i'- •
force, falsely arresting him and wrongfully 
prosecuting him. The United States District
Court for the District of Columbia, Oliver

-

dices at 44-18. The factual reci'l 
n^ufficienfto^esolve-thisissue’-ahl
ms, >e’• remind;to the. district'l 

irther proceedings to determmq'| 

guidelines under review inapprct J 
ssiiy as' presidential records mate- 
duld otherwise' be' subject to' the'3 
.■/• js-iT • —

We affirm the district court’s .i 
trthe''EOP--ihd NSC ele'ctfonic^

. 7.

• - 
•, the cross-appellees suggest that-il 
Is in. question may not be subjectiS 
A—even if the NSCiis an “agen.-J 

she FOIA—because they are not | 
ords” of the NSC. See Brief for1!

■ have routinely conceded its status; 
ucy” subject to the FOIA in litifeal 
ding specific FOIA requests to the ■

e.g., Lisee v. CIA, 741 F.Supp'i 
3.1990) (NSC made requisite show/! 
■ptional circumstances and exerds^^ 

gence in processing FOIA request] 
stay of further proceedings);: WtiJ 
5C, 726 F.Supp. 325 (D.D.C.1989); 

NSC documents were within the 
option for documents authorized to' 
ecret in the interest of national’ 
foreign policy); Halperin v. NSC,\ 
p. 47 (D.D.C.1978) (same). The" 
Court also appears to have
hout deciding the issue, that-thi^

•‘WaS

5. Arrest <S=»68(2)

Assault and Battery ®=»10, 13, 14

Whatever the circumstances prompting 
Gasch, J., entered summaiy judgment for Jaw enforcement officers to use force, wheth- 
marshals, and appeal was taken. The Court er be self-defense, defense of another or 
of Appeals, Karen LeCraft Henderson, Cir- resistance to arrest, : when Fourth Amend- 
cuit Judge, held that: (1) “objective reason-

ing both scope of officers’ qualified immunity determining whether force was reasonable

i, 100 S.Ct at 971 (stating that th?
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and directives defining records under the 
Federal Records Act is not committed to 
agency discretions.

Affirmed in part and reversed in part, 
and remanded.

1

Argued Nov. 8, 1990.

Decided Jan. 25, 1991.

2. Records <©=22
Private researchers and historians had 

standing to sue under the Presidential 
Records Act and Federal Records Act to 
challenge proposed destruction of records.

4. Re
I 

elude 
$ 701

5. R«
I 

precl 
terta 
lines 
they 
whici 
of tl 
2901

Act
Atto 
gres 
simil 
was 
cial ’ 
reco
44 I

1. Records ®=3, 30
One of the reasons the Congress man­

dated creation and preservation of federal 
and presidential records was to ensure that 
private researchers and historians would 
have access to the documentary history of 
the federal government. 44 U.S.C.A. 
§§ 2101-2118, 2201 et seq., 2901-2910, 
3101-3107, 3301-3324.

:.w ;
I’

Action was brought challenging pro- 
posed destruction of records. The United 
States District for the District of Columbia, 
Charles R. Richey, J., 721 F.Supp. 343, 
denied motion of government officials to 
dismiss or for summary judgment, and cer­
tified order for interlocutory appeal. The 
Court of Appeals, Wald, Circuit Judge, held 
that: (1) private researchers and historians -'/W- 
had standing to sue under the Federal -St- 
Records Act and the Presidential Records

s

Act; (2) President is not an “agency” for 
purposes of the Administrative Procedure 
Act; (3) Presidential Records Act impliedly ; 
precludes judicial review; (4) Federal ” 
Records Act does not preclude judicial re- ’->®< 
view; and (5) establishment of guidelines

APPENDIX—Continued

the Commission will continue its investiga­
tion of FPE circuit breakers if further in­
formation warrants.

The Commission advises consumers to 
take certain safety precautions with all cir­
cuit breakers and fuses. Consumers 
should:

—Know your electrical circuit. Know 
which outlets and products are con­
nected to each circuit.

—Never overload any electrical circuit by 
connecting too many products to the 
circuit. Be particularly careful not to 
connect several products that demand 
high current (such as heating appli­
ances) to a low amperage circuit.

—Comply with local building codes in 
wiring or adding electrical circuits. 
Make sure the wiring and devices used 
in the circuit are connected to a circuit 
breaker or fuse of the proper size. 

—Immediately disconnect any electrical 
product if problems develop. Have the 
product examined by a competent re­
pair person.

—Investigate to determine why a fuse 
blows or circuit breaker trips. Do not 
simply replace the fuse or reset the 
breaker. If a fuse blows or breaker 
trips, it is often a warning that the 
circuit is overloaded. Check the circuit 
for causes of overloading (for example, 
too many appliances plugged in, a mal­
functioning product, a short circuit). 
When in doubt, consult a licensed elec­
trician.

Consumers who have questions concern­
ing circuit breakers, or who wish to report 
information relating to their safety, may 
call the U.S. Consumer Product Safety 
Commission’s toll-free safety hotline at 
800-638-CPSC, teletypewriter for the hear­
ing impaired at 800-638-8270 (Maryland 
only 800-492-8104).
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8. Records <S=>3, 22
Private litigants may not sue directly 

to enjoin agency actions in violation of 
agency guidelines with respect to mainte­
nance of records under the Federal 
Records Act. 5 U.S.C.A. § 701(a)(2); 44

1 historians had 
le Presidential 
Records Act to 
:ion of records.

I1'

6. Records ®=3
Amendment of the Federal Records 

Act to require the Archivist to ask the 
Attorney General to sue and notify Con­
gress if agency head has failed to make a 
similar request of the Attorney General 
was not intended to preclude ordinary judi­
cial review of the adequacy of the agency’s 
recordkeeping guidelines and directives. 
44 U.S.C.A. §§ 2905(a), 3106.

1

Congress man- 
ition of federal 
s to ensure that 
istorians would 
itary history of

44 U.S.C.A. 
•q., 2901-2910,

I

al.. Appellees,

-tt 
.5!

7. Records
Establishment of guidelines and di­

rectives defining records for purposes of 
the Federal Records Act is not committed 
to agency discretion by law, and is subject 
to judicial review. 5 U.S.C.A. § 701(a)(2); 
44 U.S.C.A. §§ 2101-2118, 2901-2910,
3101-3107, 3301-3324.

4. Records <^=3
Presidential Records Act impliedly pre­

cludes judicial review. 5 U.S.C.A. 
§ 701(a)(1); 44 U.S.C.A. § 2201 et seq.

5. Records ®=22
Federal Records Act does not impliedly 

preclude judicial review and court may en­
tertain a claim that recordkeeping guide­
lines and directives are inadequate because 
they permit the destruction of records 
which must be preserved under the terms 
of the Act. 44 U.S.C.A. §§ 2201-2118, 
2901-2910, 3101-3107, 3301-3324.

i

!
I

■

U.S.C.A. §§ 2101-2118, 2901-2910, 3101- 
3107, 3301-3324.

9. Records ®=3
Judicial review is available under the 

Federal Records Act with respect to agen­
cy head’s or the Archivist’s refusal to seek 
initiation of an enforcement action by the 
Attorney General. 5 U.S.C.A. § 701(a)(2); 
44 U.S.C.A. §§ 2101-2118, 2901-2910,
3101-3107, 3301-3324.

10. Federal Courts ®=617
Claim that the Archivist violated the 

Federal Records Act by failing to request 
the Attorney General to initiate action to 
prevent the National Security Council from 
destroying records in contravention of NSC 
guidelines was preserved for review by al­
legation that Archivist had acquiesced in 
the intention to destroy the bulk of certain 
records in violation of his responsibilities 
under the Act. 44 U.S.C.A. §§ 2101-2118, 
2901-2910, 3101-3107, 3301-3324.

11. Records <^21, 22
Decision to seek initiation of an en­

forcement action under the Federal 
Records Act to prevent the destruction and 
removal of records is not committed by law 
to the discretion of agency heads or Archi­
vist and the decision is not immune from 
judicial review. 5 U.S.C.A. § 701(aX2); 44 
U.S.C.A. §§ 2101-2118, 2901-2910, 3101- 
3107, 3301-3324.

12. Records ®=22
Archivist and agency head need not 

initially attempt to prevent unlawful action 
with respect to destruction of records by 
seeking the initiation of legal action; agen­
cy head and the Archivist may proceed first 
by invoking the agency’s safeguards 
against the removal or loss of records and 
taking such intraagency actions as disci­
plining the staff involved, increasing over­
sight, or threatening legal action. 44 U.S. 
C.A. §§ 2905(a), 3105.

13. Federal Courts €=660.35
Issue of whether record was adequate 

for summary judgment was preserved by 
petition for permission to take an interlocu­
tory appeal which stated that, assuming 
that district court review of agency action

I

r 
i
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ARMSTRONG v. BUSH
CUe as 924 F.2d 282 (D C. Clr. 1991)

44 U.S.C.A. §§ 2101-2118, 2201 et seq.,
2901-2910, 3101-3107, 3301-3324.

3. Administrative Law and Procedure
€=5

Congress did not intend to subject the
President to the Administrative Procedure
Act, and the President is not an “agency” 
for purposes of the Act. 5 U.S.C.A.
§ 701(bXD.

See publication Words and Phrases
for other judicial constructions and

definitions.
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Before WALD, D.H. GINSBURG and 
RANDOLPH, Circuit Judges.

Matthew M. Collette, Attys., Dept, of Jus­
tice, were on the brief, for appellants.

Alan B. Morrison, with whom Michael E. 
Tankersley, Patti A. Goldman and Kate 
Martin were on the brief, for appellees.

320, the Federal Records Management Amend­
ments of 1976, 90 Stat. 2723, and the National 
Archives and Records Administration Act of 

1984, 98 Stat. 2280. See 44 U.S.C. §§ 2101 et 
seq., 2901 et seq., 3101 et seq., 3301 et seq.

v-

r
p

Opinion for the Court filed by Circuit
Judge WALD.

WALD, Circuit Judge:

Plaintiffs-appellees, journalist Scott Arm- records management”; (2) “[ajccurate and 
strong, the National Security Archive, and complete documentation of the policies and 
several other individuals and organizations, transactions of the Federal Government”; 
brought suit to prohibit defendants-appel- and (3) “[jjudicious preservation and dispos-

1. The FRA is actually a series of statutes, which
originated with the Federal Records Act of 1950,
ch. 849, 64 Stat. 583, and the 1943 Disposal of
Records Act, ch. 192, 57 Stat. 380. These acts
were subsequently amended by the Government
Records Disposal Amendments of 1970, 84 Stat.

Xi-924 FEDERAL REPORTER, 2d SERIES

was available, it was limited to a determi­
nation of whether agency action was arbi­
trary and capricious and that the district
court erred in finding a disputed issue of 
material fact.

14. Federal Courts ®=660.35
Because interlocutory appeal is from

an order of the district court and not from
a particular question that the district court
found controlling, court has jurisdiction to
review the entire order, not merely the
question certified as controlling. 28 U.S.
C.A. § 1292(b).

15. Records <£=’22
Fact that some record material may

have been destroyed on the basis of inno­
cent mistake does not compel a finding that
Federal Records Act guidelines of the 
agency are arbitrary and capricious. 44
U.S.C.A. §§ 3105(a), 3303(a).

I. Background

A. The Statutory Framework

1. The Federal Records Act

The FRA governs the creation, manage­
ment and disposal of federal records.1 In 
enacting the FRA, Congress sought to en­
sure inter alia: (1) “efficient and effective

eras; '

Court for the District of Columbia (Civil
Action No. 89-CV-00142).

Patricia M. Bryan, Deputy Asst. Atty.
Gen., with whom Stuart M. Gerson, Asst. its order for interlocutory appeal under 28 
Atty. Gen., Jay B. Stephens, U.S. Atty., U.S.C. § 1292(b), and this court granted
Leonard Schaitman, Freddi Lipstein and appellants’ petition for permission to take 

an interlocutory appeal. We now reverse 
in part, affirm in part, and remand to the 
district court for proceedings consistent 
with this opinion. J

lants President George Bush, Archivist of ’ 
the United States Don Wilson, and the Na- ;• 
tional Security Council (“NSC”) from eras- X, 
ing any material stored on the NSC com-; X 

puter system during the last two weeks of 
the Reagan Administration. Appellees al­
lege that some of these materials are 
“records” within the meaning of the Presi­
dential Records Act (“PRA”), 44 U.S.C. 
§§ 2201 et seq., and the Federal Records’ 
Act (“FRA”), 44 U.S.C. §§ 2101-2118 
2901-2910, 3101-3107, and 3301-3324, and^ 
therefore, cannot be erased without the X- 
approval of the Archivist. The district 
court held that § 702 of the Administrative 
Procedure Act (“APA”), 5 U.S.C. § 702,> 
authorized review of the President’s and 
NSC’s compliance with the PRA and the. X 
FRA and that there are unresolved factual’ ( 
issues regarding whether the appellants ?*• 
have complied with the recordkeeping stat- 
utes. Armstrong v. Bush, 721 F.Supp. 343 
(D.D.C.1989). Accordingly, the district .’S. 

Appeal from the United States District court denied appellants’ motion to dismiss 

the complaint or, in the alternative, for 
summary judgment.

The district court subsequently certified
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1 records.' ’In"1
sought to en-'

I

eeived by an agency of the United States 
Government under Federal law or in con-

of “records,” which it defines to include 
all books, papers, maps, photographs,

business and preserved or appropriate 
for preservation by that agency ... as 
evidence of the organization, functions, 
policies, decisions, procedures, opera­
tions, or other activities of the Govern-

and make recommendations for its cor­
rections; and (2) unless satisfactory cor­
rective measures are inaugurated within 
a reasonable time, submit a written re-

al of records.” 44 U.S.C. § 2902. Accord­
ingly, the FRA requires “[t]he head of each 
Federal agency [to] make and preserve

I
I
I

vist 
FRA

I

! .

t and effective^ 

[ajccurate and’ ? 
he policies and’ 
Government"? / 

ion and dispos-^ A 

igement Amend- 
nd the National; 
stration Act of„ 
S.C. §§ 21014’

•
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ARMSTRONG v. BUSH 
Cite as 924 Fid 282 (D.C.Cir. 1991) 

ment or because of the informational val­
ue of the data in them.

44 U.S.C. § 3301. No records may be 
“alienated or destroyed” except pursuant 
to the disposal provisions of the FRA. Id. 
§ 3314. The Archivist plays a key role in 
the disposal of records. Upon the request 
of an agency head, the Archivist may au­
thorize the disposal of records that are no 
longer needed by the agency and that do 
not have “sufficient administrative, legal, 
research, or other value to warrant their 
continued preservation by the Govern­
ment....” Id. § 3303a. In addition, the 
Archivist

shall notify the head of a Federal agency 
of any actual, impending, or threatened 
unlawful removal, defacing, alteration, 
or destruction of records in the custody 
of the agency that shall come to his 
attention, and assist the head of the 
agency in initiating action through the 
Attorney General for the recovery of 
records wrongfully removed and for oth­
er redress provided by law.

agencies.” Id. § 2904(c)(7). If the Archi- Id. § 2905(a); see also id. § 3106 (providing 
discovers that any provision of the that each agency head shall notify the Ar­

chivist of any unlawful removal or destruc-

1
sed without the 
t The distnct'^ 

e Administrative - ’ 
5 U.S.C. § 702,^ 

President’s and) 
e PRA and th<£ J

has been or is being violated, the Archi- tion of records and shall initiate, through 
vist shall (1) inform in writing the head the Attorney General, an action to recover 
of the agency concerned of the violation the records). If, however, the agency head

D

'ork

Act ■,* ; .7 

ation, manage-

721 F.Supp. 343^,1 
’■ ‘ '-tS 

ation to dismiss*! 
alternative, fo?.|

?ngly, the FRA requires “[t]he head of each

Acords containing adequate and proper 
documentation of the organization, func-

does not initiate an action, the Archivist 
“shall request the Attorney General to ini­
tiate such action, and shall notify the Con­
gress when such a request has been 

port of the matter to the President and made.” Id. § 2905(a). 

Congress. 2. The Presidential Records Act

Id. § 2115(b). The PRA directs the President to “take
The FRA similarly regulates the disposal all such steps as may be necessary to as­

sure that the activities, deliberations, deci­
sions, and policies that reflect the perform- 

machine readable materials, or other doc- ance of his constitutional, statutory, or oth- 
umentary materials, regardless of physi- er official or ceremonial duties are ade- 
cal form or characteristics, made or re- quately documented and that such records 

are maintained as Presidential 
records....” 44 U.S.C. § 2203. The stat- 

nection with the transaction of public ute defines "Presidential records as
documentary materials ... created or re­
ceived by the President, his immediate 
staff, or a unit or individual in the Execu­
tive Office of the President whose func­
tion is to advise and assist the President,

resolved factual 
the appellants' 

ordkeeping stat?

of $

___7„ 3301 4!
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uently certifittF'^ 

appeal under 28> j 
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nission to take. 4 
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e materials are* \ 
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RA”), 44 U.S.C?| 
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lush, Archivist of-J
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essential transactions of the agency.... ” 
/</. § 3101- Each agency head shall also 
-establish and maintain an active, continu­
ing program for the economical and effi­
cient management of the records of the 
agency,” id. § 3102, and “shall establish 
safeguards against the removal or loss of 
records he determines to be necessary and 
required by regulations of the Archivist.” 

Id. § 3105.
The FRA also mandates that “[t]he Ar­

chivist shall provide guidance and assist­
ance to Federal agencies,” 44 U.S.C. 
§ 2904(a), shall “promulgate standards, 
procedures, and guidelines with respect to 
records management,” id. § 2904(c)(1), and 
shall “conduct inspections or surveys of the 
records and records management programs 
and practices within and between Federal
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President must submit the disposal sched- ument is deleted from the PROFS system; - S
111 HO f" Z“1 r*h vxwv A« — —  _______ * _ 1 11 L«« u J — —  A. . j ' ,

On January 19, 1989—the last day of the

7

on Environmental Quality) are subject to the

advises the President and has statutory obli- 

gations, it creates both presidential and federal 
records.

&

K-

i- r
J

continued preservation.” 44 U.S.C 
§§ 2203(f)(1), (f)(3). “Publication of such 
notice shall constitute a final agency ac­
tion” for purposes of judicial review under 
the APA. Id. § 2203(f)(3).

&

B. This Action

Plaintiffs-appellees allege that defen- 
dants-appellants intend to delete material 
from the White House computer systems in 
violation of the FRA and the PRA.2 Sever­
al components of the Executive Office of

2. Because the various components of the Execu­
tive Office of the President ("EOP") perform 
different functions, they create different kinds 
of records. The President, the Office of Vice 
President, and the components of the EOP 
whose sole responsibility is to advise the Presi­
dent are subject to the PRA and create “presi­
dential records." The components of the EOP 
that have statutory responsibility (such as the 
Office of Management and Budget and Council

am 
me
PF 
trt
Id. 
pr 
ur
X: 
ur
1c 
qi
SF

unless a hard-copy printout was made, “it ;

P- 
d; 
ir 
f: 
b 
c
Cl 
r
I

___j__ : ■?
FRA and create "federal records." Because NSC

ever having been created.” Id.

The disputed material in this case con­
sists of computer “backup” tapes compiled 
pursuant to the normal EOP and NSC

the NSC makes a backup tape that records 
all the information on the PROFS system 
at the time the tape is made. The NSC 

trol of the presidential records and, after keeps these backup tapes for two weeks 
giving notice in the Federal Register, may before erasing their contents and recycling Ji

924 FEDERAL REPORTER, 2d SERIES

in the course of conducting activities
which relate to or have an effect upon
the carrying out of the constitutional,
statutory, or other official or ceremonial
duties of the President.

Id. § 2201(2).

Like the FRA, the PRA also regulates
the disposal of presidential records. “Dur­
ing his term of office, the President may
dispose of those of his Presidential records
that no longer have administrative, histori­
cal, informational, or evidentiary value.”
Id. § 2203(c). If the Archivist thinks it printout of a PROFS document or delete 4
advisable, he may notify Congress of the the document from their PROFS files. If J.
President’s intent to dispose of the records; both the sender and recipient delete the
and if the Archivist notifies Congress, the document from their PROFS files, the doc- k

the President (“EOP”), including the NSC, 
utilize the “PROFS” computer system, “an 
inter-computer communications system 
marketed by the IBM Corporation.” Arm­
strong, 721 F.Supp. at 345. EOP and NSC 
staff use the PROFS system to create and 
send to other staff connected to the system 
three types of documents: “(1) short 
‘notes’ or ‘mail’; (2) larger documents; ■ 
which the recipients can revise; and (3) ; 
individual calendars.” Id. Both the send­
er and recipient can make a hard-copy

advisable, he may notify Congress of the the document from their PROFS files. If J.

dispose of the records that have “insuffi- them. Id. Other components of the EOP ' 
cient administrative, historical, information- make nightly backup tapes and keep the ’M
al, or evidentiary value to warrant their tapes for two to six weeks before recycling. -4‘
continued preservation.” 44 U.S.C. Id.

3. Plaintiffs initially sued Ronald Reagan in his 
capacity as President and George Bush in his 
capacity as Vice President and President-elect 
Complaint for Declaratory and Injunctive Relief

;i-a

^1

ules to the appropriate congressional com­
mittees and wait sixty days before destroy- is possible that no record would exist of its &- 
ing the records. Id. §§ 2203(c), 2203(d). pvor having » rj
The PRA gives neither the Archivist nor
the Congress the authority to veto the
President’s decision to destroy the records.

Somewhat different disposal provisions backup procedure. Each Saturday night 
apply after the President has left office. ’
Upon the conclusion of the President’s
term of office, the Archivist assumes con-

On January 19, 1989—the last day of the 
Reagan Administration—the National Se- 2 
curity Archive filed three Freedom of In­
formation Act ("FOIA”), 5 U.S.C. § 552, *
requests for copies of all information i'.. 
stored on the PROFS computer system in 
the EOP and NSC from its date of installa- J3- 
tion in 1985 until the end of the Reagan 
Administration. Armstrong, 721 F.Supp. 
at 347. Later that day, plaintiffs sued the

1
uiat uay, piamuns suea tne 

President, the Vice President,3 the NSC,
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II. Standing

(1 2] In order to have standing under 
the APA, plaintiffs must satisfy the zone 
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discussed below, we agree with both argu­
ments 5 and reverse the district court’s
holdings to the contrary.

delete, and thus destroy, a PROFS note (definition for subchapter on administrative >

“record” without first obtaining the per- the plain language should be read as imply- 
mission of thp A mhl'wiat In niikn- !___ xl . J 1 H J

case,

* ---------- j  -------- * —v- vieinp.jLmer.ut.App.)
preserving records for historical purposes (suggesting in dicta that the President is

decisions are "committed to agency discretion

A.

mission of the Archivist. In either < 
the note will be lost forever to history. On

Because this definition ex­
pressly excludes Congress and the courts 
but not the President, plaintiffs argue that

ests of the records creation and manage­
ment provisions of the PRA and FRA.4

I
i
i

an agency under the APA), cert, denied 
sub nom., Five Smiths, Inc. v. Hollaway, 
419 U.S. 896, 95 S.Ct. 176, 42 L.Ed.2d 141 

government doc- (1974); Amalgamated Meat Cutters &
-------------- -------■ Butcher Workmen v. Connally, 337

precludes judicial review, 5 U.S.C. § 701(a)(1), 
and additionally the President's recordkeeping 
decisions are "committed to agency discretion 
by law, 5 U.S.C. § 701(a)(2). Because we hold 
that the PRA precludes judicial review, we need 
not decide whether the President’s recordkeep­
ing decisions are committed to agency discre­
tion by law.
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ing that the President is an agency. See,
L . e.g., De Rieux v. Five Smiths, Inc., 499

the basis of the expressed statutory goal of F.2d 1321, 1322 n. 13 (Temp.Emer.Ct Ann )
prP.QPrvino’ ronofrle ___________ / ..... r

and our previous decision in American
Friends, we now hold that because plain­
tiffs are researchers and historians who
make extensive use of ; '
uments, they are within the zone of inter-

4. However, plaintiff Gaylord Nelson is not with­
in the zone of interests of the PRA and FRA
because he has not established that he is a
researcher or historian who uses government
documents. This observation does not affect
the outcome of the case, however, because the
researcher plaintiffs have standing.

5. Appellants argue that plaintiffs may not obtain
judicial review under the APA because the PRA

III. The Presidential Records Act

Appellants argue that the APA does not 
provide a cause of action for judicial review 
of the President’s compliance with the PRA 
because the President is not an “agency” 
within the meaning of the APA. Further­
more, even if the APA applies to the Presi­
dent, appellants argue that the PRA pre­
cludes judicial review. For the reasons

924 FEDERAL REPORTER, 2d SERIES

intended, expected, and positively desired
private researchers and private parties
whose rights may have been affected by
government actions to have access to the
documentary history of the federal govern­
ment.”

Appellants attempt to distinguish Ameri­
can Friends, in which private researchers
were held to be within the zone of interests
of the records disposal provisions of the
FRA, on the ground that plaintiffs in this
case seek to create, rather than to prevent
the destruction of, records. Although ap­
pellants concede the inclusion of plaintiffs
within the zone of interests of the FRA
disposal provisions, they argue that plain­
tiffs are outside the zone of interests of the
records creation provisions of the FRA.
We do not find this difference compelling.
First, plaintiffs do not seek the creation of
any new records, but rather ask only that
the records already created be appropriate­
ly classified and disposed of pursuant to
disposal schedules approved by the Archi­
vist. Additionally, we note that the distinc­
tion between records "creation” and
records “disposal” in a computer system
like PROFS is not as clear as appellants
claim. There is little practical difference
between an agency official’s decision to

A. The APA Definition of "Agency”

[3] The APA defines an “agency” as: 
each authority of the Government of the 
United States, whether or not it is within 
or subject to review by another agency, 
but does not include—(A) the Congress; 
(B) the courts of the United States; (C) 
the governments of the territories or pos­
sessions of the United States; (D) the 
government of the District of Colum­
bia;.. ..

5 U.S.C. § 701(b)(1) (definition for judicial 
review provisions); see also id. § 551(1)

because he believes it is not a “record” for procedure), 
purposes of the FRA and his decision to 
delete a PROFS note that he believes is a
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1511, 18 L.Ed.2d 681 (1967). Nevertheless,
a congressional intent to overcome the pre-

Moreover, the PRA accords the President

■•'"•A

may

a congressional provision authorizing the Archivist to not:

and ensure the preservation of presidential lars in the proposal direct to Pre “

Congress balanced these competing goals practices, Congress presumabTy 
r FP/lllirinrr fUrx __ • . J

records management practices, it is diffi­
cult to conclude that Congress intended to 
allow courts, at the behest of private citi­
zens, to rule on the adequacy of the Presi- 
------- --------s management practices or 
overrule his records creation, management,

_ , - ---------- Cf Banzhaf v.dent and his closest advisors and to 
executive branch control over i
records during the President’s term in of­
fice.

powers concerns that were implicated by 
legislation regulating the conduct of the
President’s daily operations. See id. at
6-7, 1978 U.S.Code Cong. & Admin.News at , 
5737-38. Congress therefore sought assid- dent’s records

to dispose of the records, neither the Archi­
vist nor the Congress has the authority to 
veto the President’s disposal decision. See 
H.R.Rep. No. 95-1487 at 13, 1978 U.S.Code 
Cong. & Admin. News at 5744. Instead, the 
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records for public access after the termi­
nation of a President’s term in office. H.R. 
Rep. No. 95-1487, 95th Cong., 2d Sess. 2 
(1978), reprinted in 1978 U.S.Code Cong & 

^3
virtually complete control over his records 
during his term of office. Although the 
President must notify the Archivist before 
disposing of records and the Archivist 

..... t 

inform Congress of the President’s desire V*
to disnose of fhp ronordc noifhn. A_ v.‘

leaving the implementation of such r  ~ 
quirement in the President’s hands. See 44 
U.S.C. § 2203(a). For example, although 
the FRA authorizes the Archivist to 
promulgate guidelines and regulations to 
assist the agencies in the development of a 
records management system, the PRA
lacks an analogous provision. The Archi­
vist also lacks the authority under the PRA s 

to inspect the President’s records or survey : .jfi 
tho President’s records management prac- ; 
----- - * j, i does not require X’’ 
the Archivist to provide Congress with the ;

statute’s “express language, but also from 
the structure of the statutory scheme, its 
objectives, its legislative history, and the 
nature of the administrative action in­
volved.” j“'
Institute, 467 U.S. 340, 345, 104 S.Ct. 2450,

by requiring the President to i 
records documenting the policies, activities, 
and decisions of his administration, but 

fy Congress “is solely for notification 
though the Congress would have its tradi­
tional means of voicing objection to particu- 

i- 
dent, or ultimately by passing legislation to 
block the destruction of certain records.” 
Id. In light of such cautious authority for

I
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§ 701(a)(1). Because the PRA contains no
provision expressly precluding judicial re­
view, the question in this case is whether 
the statute impliedly precludes judicial re­
view. The presumption favoring judicial
review of administrative action is well-es­
tablished. See Abbott Laboratories v.
Gardner, 387 U.S. 136, 141, 87 S.Ct. 1507,

i

— .ig.iv wa ouvii vauuuus auinorny lor 'A-
Admin News n---------- Archivist and Congress to question the f'
Admi News 5732, 5733. But Congress President’s disposal decisions and the lack 
was also keenly aware of the separation of of any authority to interfere with his

IV. Ti

Appellants 
trict court 
claims undei 
precludes ju 
ation and m 
mitted to agt 
ute may, o' 
review of so 
ers, so it is 
tween plaint 
the NSC’s r< 
rectives are 
provide NSC 
about what 
and 12) som 
stroying re< 
NSC’s and 
lines and di: 
cussed belo 
review of tl 
lines and ins 
review of < 
destroyed ii 
We therefo 
part, and n 
ent with th

\ if1
■

■

*;?■

uously to minimize outside interference 
with the day-to-day operations of the Presi- and disposal decisions'

J -j ensure Smith, 737 F.2d 1167, 1169 (D.C.Cir.1984) 'Pi 
presidential (en banc).

’ In declining to give outsiders the right to 
interfere with White House recordkeeping

/ relied on 
maintain the fact that subsequent Presidents would 

honor their statutory obligations to keep a 
complete record of their administrations.

vist also lacks the authority under the PRA 

f“™PAti?n.<may not onIy the the President’s records management prac- ,?•?

tices. Finally, the PRA does not require
11 » 1 • . . .

annual reports on the President’s records W 
keeping policies and practices that he must 

Block v. Community Nutrition submit for agencies.

2453, 81 L.Ed.2d 270 (1984). We conclude 
that permitting judicial review of the Presi­
dent’s compliance with the PRA would up­
set the intricate statutory scheme Congress 
carefully drafted to keep in equipoise im­
portant competing political and constitu­
tional concerns. We therefore hold that 
the PRA is one of the rare statutes that 
does impliedly preclude judicial review.

The statutory scheme and legislative his­
tory of the PRA reflect ; 
intent to balance two competing goals. 
First, Congress sought to establish the 
public ownership of presidential records
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lines and directives* For the reasons dis­
cussed below, we find that there is APA 
review of the NSC’s recordkeeping guide­
lines and instructions, but only limited APA 
review of claims that records are being 
destroyed in violation of such guidelines. 
We therefore affirm in part, reverse in 
part, and remand for proceedings consist­
ent with this opinion.

A. Judicial Review of the Recordkeeping 
Guidelines

1. Implied Preclusion of Judicial Review

15] Like the PRA, the FRA contains no 
express preclusion of judicial review. Ap- 

*> Plaintiffs’ complaint alleged primarily that ap­
pellants are destroying information on the 
PROPS system in violation of the FRA. As the 
litigation progressed in the district court, how­
ever. the parties focused on two issues: the 
adequacy of the recordkeeping guidelines, and 
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Cite as 924 F.2d 282 (D.C. Clr. 1991) 

\Ve will not second-guess that decision or 
upset the political compromises it entailed.
Allowing judicial review of the President’s 
reneral compliance with the PRA at the 
behest of private litigants would substan­
tially upset Congress’ carefully crafted bal­
ance of presidential control of records cre­
ation, management, and disposal during the
President’s term of office and public own­
ership and access to the records after the 
expiration of the President’s term. We 
therefore hold that the PRA precludes judi­
cial review of the President’s recordkeep-

ment 
mt require 
5S with , the 
t’s recq$ 
at he L. 

■ onj

pellants here repeat their argument that 
the statute impliedly precludes judicial re­
view. They point out that the FRA ex­
pressly provides for judicial review only in 
an action, initiated by the Attorney General 

at the request of the Archivist or an agen­
cy head, to prevent the unlawful removal 
or destruction of documents. 44 U.S.C. 
§§ 2905(a), 3106. All other review, they 
argue, is precluded because Congress chose 
to ensure compliance with the FRA 
through administrative enforcement and 
congressional oversight rather than judicial 
review. We do not find, however, in the 
FRA the “clear and convincing evidence” 
necessary to overcome the presumption in 
favor of judicial review. Abbott Laborato­
ries v. Gardner, 387 U.S. 136, 141, 87 S.Ct. 
1507, 1511, 18 L.Ed.2d 681 (1967). We thus 
reject appellants’ argument for implied pre- 

..............................on 
tile may, of course, provide for judicial remand may entertain plaintiffs’ claim that

it is important to distinguish be- ^ectives to the NSC staff are inadequate 

...... . r--------- . ... because they permit the destruction of 
the NSC’s recordkeeping guidelines and di- «records>’ tbat must be preserved under 

the FRA.

First, the fact the FRA expressly pro- 
an action

IV. The Federal Records Act

Appellants similarly contend that the dis­
trict court may not consider plaintiffs’ 

L
precludes judicial review and records cre­
ation and management decisions are com- ... 
mitted to agency discretion by law. A stat- elusion and hold that the district court

review of some agency action but not oth- appellants’ recordkeeping guidelines and di- 
ers, so it is important to distinguish be- ----- " ’ ’ --
tween plaintiffs’ separate claims, i.e.: (1)

rectives are inadequate because they fail to
provide NSC staff with sufficient guidance
about what material constitutes “records”; -------
and (2) some NSC staff members are de- vides for judicial review^ in

NSC's and Archivist’s recordkeeping guide- Vent°the destruction or removal of records 

does not of itself mean that all other judi­
cial review is precluded. It is well-estab­
lished law that “ *[t]he mere fact that some 
acts are made reviewable should not suf­
fice to support an implication of exclusion 
as to others. The right to review is too 
important to be excluded on such slender 
and indeterminate evidence of legislative 
intent.’ ” Abbott Laboratories, 387 U.S. at 
141, 87 S.Ct. at 1511 (quoting Jaffe, Judi­
cial Control of Administrative Action 357 

(1965)).
Similarly, the fact that Congress retains 

some direct oversight over agencies’ com-

the extent of agency compliance with them. 

The district court also considered these two 
issues separately in ruling on appellants' motion 

for summary judgment. See Armstrong, 721

F.Supp. at 353-54.

•right to 
dkeeping 
-elied on 
ts would 
o keep a 
trationsi

JI

KI

■is reco^ ,^. 
hough the .S£- 
istbefo^'® 

hivist may ■ ■t’s desi^S 
theArci^® 

thority to W 
sion. Sie
U.S.CODE 

tri

its tradi- .d



V.*

292 924 FEDERAL REPORTER, 2d SERIES
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J

cantly from the PRA. In drafting the 
FRA, Congress did not have to worry 
onnnf tkfl cfavlz conorntrv-f z'aimn

reprinted in 1976 U.S.Code Cong. & Admin. . 
News 6150, 6150-51; see also 44 U.S.C.

■ '<

7. Banzhaf v. Smith. 737 F.2d 1167 (D.C.Cir. 
1984) (en banc), on which appellants primarily 

rely, is not contrary to this conclusion. In Ban­
zhaf, we held that the Ethics in Government Act, 

28 U.S.C. § 591 et seq., precluded private ac­
tions. Under the Ethics in Government Act, 
Congress’ role was specifically prescribed: Con­
gress was empowered to seek the appointment

S'

piiance with the FRA does not necessarily 
indicate an intent to preclude judicial re­
view. Indeed, in American Friends we 
rejected this argument as overbroad be­
cause it “would create an enormous excep­
tion to judicial review: Congress exercises 
oversight over all agencies, gets reports 
from many, and is often consulted by the 
executive branch before specific actions are 
taken.” 720 F.2d at 44. Accordingly, the 
fact that the Archivist must submit to Con­
gress annual reports evaluating the agen­
cies’ records management practices, 44 
U.S.C. §§ 2106, 2904(c)(8), and notify Con­
gress of violations of the FRA, id. 
§§ 2115(b), 2905(a), is insufficient evidence 
to overcome the presumption in favor of 
judicial review.’

[6] Appellants additionally argue that 
Congress, by amending the FRA in 1984 to 
enhance the enforcement authority and re­
sponsibilities of the Archivist, reinforced its 
intent to supplant all judicial review. We 
view the 1984 amendments, however, as 
not intended to bar judicial review, but 
instead as a direct response to the Supreme 
Court’s decision in Kissinger v. Reporters 
Committee for Freedom of the Press, 445 
U.S. 136, 100 S.Ct. 960, 63 L.Ed.2d 267 
(1980). In Kissinger, the Supreme Court 
held that the FRA does not contain an 
implied cause of action allowing private 
parties to bring suit to recover records that 
have been unlawfully removed from an 
agency. Recognizing that this created 
“the anomalous situation ... whereby an 
agency head has a duty to initiate action to 
recover records which he himself has re­
moved,” Congress amended the FRA to 
require the Archivist to ask the Attorney 
General to sue and to notify Congress if 
the agency head failed to make a similar 
request of the Attorney General. H.R. 
Conf. Rep. No. 98-1124, 98th Cong. 2d 
Sess. 28 (1984), reprinted in 1984 U.S.Code 
Cong. & Admin.News 3865, 3894, 3903; see

vX, - ■
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also 44 U.S.C. § 2905(a) (Archivist’s en- 
forcement authority), § 3106 (agency ' 
head’s enforcement authority). Nothing in 
the Conference Report or the 1984 amend- ■; 
ments indicates a congressional intent to 
preclude ordinary judicial review of the 
adequacy of an agency’s recordkeeping 
guidelines and directives. The more natu­
ral reading is that Congress intended only 
to eliminate the Kissinger loophole and es- 
tablish a more effective administrative en- 
forcement process to prevent the unlawful Sr 
destruction or removal of records by agen- 
cy officials. '“'iI

In sum, neither the statutory scheme nor 
the legislative history evinces a congres- ;• 
sional intent to preclude judicial review of S 
the adequacy of the NSC’s recordkeeping 
guidelines and directives. In this respect, ; 
we note that the legislative history and 
statutory scheme of the FRA differ signifi-

.W

about the stark separation of powers ques- / 
tions implicated by legislation regulating 
the conduct of the President’s daily opera- 
tions. The congressional intent, evident in 
the PRA, to minimize outside interference • 
with the President’s recordkeeping practic- X 
es is lacking in the FRA, with its more 
detailed and comprehensive agency record-uvuiiivu <xnu vuiupreiieiisive agency recoru- 
keeping provisions. Instead, the FRA re- - 
fleets a congressional intent to ensure that J? :: 
agencies adequately document their poli- 
cies and decisions, S.Rep. No. 2140, 81st X- 
Cong., 2d Sess. 2 (1950), and that their I':, 

records management programs strike a bal­
ance “between developing efficient and ef­
fective records management, and the sub- X’ 
stantive need for Federal records.” S.Rep. 
No. 94-1326, 94th Cong., 2d Sess. 2 (1976),

§ 2902. Allowing judicial review of the 
adequacy of an agency’s recordkeeping

of independent counsel when the Attorney Gen­
eral refused to do so. In contrast, the FRA 
merely requires the Archivist to report viola- .,_.r 
tions of the Act to Congress. What Congress 
will then do is not specified. The FRA’s report- 
ing requirement is not the sort of "explicit provi­
sion of congressional oversight" we found con­

trolling in Banzhaf, 737 F.2d at 1169.
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•■a
defining “records” under the FRA is “com­
mitted to agency discretion by law.” 5
U.S.C. § 701(a)(2). Because

»y i" "*■;.0' r?.

™Ze. Z FKA e.nU.S . del-

ing a judicial determination of whether it is

neaus, 11 wnwiu -------- -- - “ - - ... ,quirements, including the requirement that actually decide whether specific doc-

that is

- r t
J

J

removal or loss of records,” 44 U.S.C. 
§ 3105. Although the FRA i-------------
ably leaves the details of records manage­

lants’ recordkeeping guidelines and di­
rectives is necessary to protect plaintiffs 
interests because, if the guidelines are both 
inadequate and unreviewed, documents ^1

review of the guidelines and directives will 
not impede the “effectiveness of the agen­
cy in carrying out its congressionally as-

law if the statute authorizing the agency 
action is “drawn in such broad terms that 
in a given case there is no law to apply.” 
Citizens to Preserve Overton Park, Inc. v.

28 L.Ed.2d 136
omitted). The FRA clearly provides suffi­
ciently detailed standards regarding what 
material the agencies must retain. For

t

ivist’s en-
(agency fj 

nothing in v 
34 amend- 
intent to

---------- " > we find that 
there is “law to apply” and the factors that 
courts point to as weighing against judicial 
review are not present in this instance, we 
reject appellants’ argument.

Under the classic formulation, agency ac-

concerns that allowing judicial review of 
It their guidelines will “unduly interfere with

Volve 401 U.S. 402, 410, 91 S.Ct. 814, 820, that plaintiffs would otherwise be able to
(1971) (internal quotations study will be destroyed. Second, judicial

w of the

) worry 
■rs ques-

• *j-r,-.

> on a daily basis. 720 F.2d at 41. 
Thus agency personnel, not the court, will

also mandates that the head of each agency agency functioning” by requiring agency 
“shall establish and maintain” a records staff to save “every scrap ofpaper^ pend-

ZTS^tSUia^aS ^are'unfbundeZ^^

ARMSTRONG v. BUSH
Cite as 924 FJd 282 (D.C. Clr. 1991) 

guidelines will frustrate neither the intent 
of Congress nor the FRA statutory scheme 
designed to implement that intent. Accord­
ingly, we hold that the district court was 
authorized to hear plaintiffs’ APA claim 
that the NSC’s recordkeeping guidelines 
and directives do not adequately describe 
the material that must be retained as 
“records” under the FRA.

2. Committed to Agency Discretion by

Law
[7] Appellants claim that even if the

FRA does not preclude judicial review, the 
establishment of guidelines and directives

uments—whether they be scraps of paper 
or PROFS notes—constitute “records” un-

1222.32, and identifying distinguishing charac­

teristics of federal records, id. § 1222.34, and 
personal papers, id. § 1222.36. See 55 Fed.Reg. 

at 27,422-25 (1990).

nition of the “records” that agencies must 
preserve. 44 U.S.C. §§ 2901(1), 3301. I.

respect, 
ory and J

consistent with the Archivist’s regulations." 
See 44 U.S.C. § 3102. We thus have no 
difficulty in concluding that the FRA pro­
vides sufficient law to apply in evaluating 
the adequacy of appellants’ guidelines and 

directives.

In determining whether agency decisions 
are committed to agency discretion by law, 
courts have also considered several prag­
matic considerations that may militate for 
or against judicial review of appellants 
guidelines and directives. These factors 
include: “(1) the need for judicial supervi­
sion to safeguard the interests of the plain­
tiffs; (2) the impact of review on the effec­
tiveness of the agency in carrying out its 
congressionally assigned role; and (3) the 
appropriateness of the issues raised for 
judicial review.” American Friends, 720 
F.2d at 41 (internal quotations omitted).

In this case, none of these considerations 
suggests that preclusion of review is appro-

each agency head shall cooperate with the 
Archivist and develop a program that is

8. We note, moreover, that the Archivist has re­
cently promulgated new regulations defining 
federal records, 36 C.F.R. § 1222.12. detailing 
the agencies' responsibilities in developing 

records management programs, id. §§ 1222.20,

U.2.~. in American Friends, even if a court may 
understand- review the adequacy of an agency’s guide- 

■ lines, agency personnel will implement the 

merit to the discretion of individual agency guidelines
heads, it does contain several specific re-
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der the guidelines. Third, and most impor­
tantly, the only issue a court would be 
asked to consider, i.e., the adequacy of 
appellants’ recordkeeping guidelines and di­
rectives, is clearly appropriate for judicial 
review. Courts review the adequacy and 
conformity of agency regulations and 
guidelines with statutory directives every 
day.

In sum, none of the practical factors 
prompting against review applies in this 
case. The FRA provides sufficient law to 
apply, and we find no reason to conclude 
that Congress intended to commit the de­
velopment of recordkeeping guidelines and 
directives to the agencies’ complete discre­
tion.

B. Judicial Review of Compliance with 
the Guidelines

1. Preclusion of Judicial Review

[8] Plaintiffs also allege that even if 
the NSC’s guidelines are found to be rea­
sonable, some NSC officials and staff are 
not complying with the guidelines and the 
APA authorizes the district court to enter­
tain their challenges and grant relief. 
Here we part company with the plaintiffs 
and the district court. We believe that the 
FRA contains a prescribed method of ac­
tion in such cases: it requires the agency 
head, in the first instance, and then the 
Archivist to request that the Attorney Gen­
eral initiate an action to prevent the de­
struction of documents, thereby precluding 
private litigants from suing directly to en­
join agency actions in contravention of 
agency guidelines.

In reaching this result, we rely on the 
rationale of the Supreme Court in Kissing­
er. In rejecting the claim that the FRA 
contained an implied right of action for 
private litigants to prevent the removal of 
records, the Court stated that “the Federal 
Records Act establishes only one remedy 
for the improper removal of a ‘record’ from 
the agency”: the agency head, in conjunc­
tion with the Archivist, is required to re­
quest the Attorney General to initiate an 
action to recover records unlawfully re­
moved from the agency. Kissinger, 445 
U.S. at 148, 100 S.Ct. at 967; see also 44

il.

favor of a system of administrative stan­
dards and enforcement.” Id. at 149, 100 
S.Ct. at 968. >
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revurus in recenc years. n.K. vont. Kep. QiY 
No. 98-1124 at 28, 1984 U.S.Code Cong. &
Admin.News at 3903. Therefore, Congress
enhanced the Archivist’s authority to pre- • 
vent the unlawful removal or destruction '1 
of records by requiring the Archivist to Y 
notify Congress and independently request 
that the Attorney General initiate an action 
if the agency head refused to do so. See 
id. at 27, 1984 U.S.Code Cong. & Admin. 
News at 3902; 44 U.S.C. § 2905(a).

Thus the conferees, “mindful of the pro- .v- 
tracted private litigation” involved in the 
Kissinger case, chose to strengthen the 
administrative enforcement mechanism 
rather than explicitly sanctioning litigation ' 
at the behest of private citizens. See H.R. 
Conf.Rep. No. 98-1124 at 28, 1984 U.S. 
Code Cong. & Admin.News at 3903. We 
will not second-guess that decision. Be­
cause it would clearly contravene this sys­
tem of administrative enforcement to au­
thorize private litigants to invoke federal 
courts to prevent an agency official from 
improperly destroying or removing records, 
we hold that the FRA precludes judicial 
review of such actions. Cf. Block v. Com­
munity Nutrition Institute, 467 U.S. 340, 
349, 104 S.Ct. 2450, 2455, 81 L.Ed.2d 270 
(1984) (“When a statute provides a detailed 
mechanism for judicial consideration of par­
ticular issues at the behest of particular

U.S.C. § 3106. After briefly analyzing the Z? 
legislative history of the FRA, the Court ■?''

nized the need for devising adequate statu- M; 

tory safeguards against the unauthorized "■' 
removal of agency records, and opted in f-

The 1984 amendments to the FRA sup- f 
port the reasoning of Kissinger and indi- 
cate that Congress again decided to rely on > 
administrative enforcement, rather than ju- 
dicial review at the behest of private liti- Vy/ 
gants, to prevent the destruction or remov- 
al of records. After the Kissinger case, 
Congress recognized that the FRA adminis- 
trative enforcement mechanism needed to & 
be strengthened “[bjecause of the frequen- C?' 

cy of incidents of removal or destruction of 
records in recent years.” H.R. Conf. Rep.
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ask the Attorney General to initiate legal 

action.

private litigants may bring suit to require FRA requires the agency head and^ 

their statutory duty to notify Congress and ler, 470 U.S. at 835, 105 S.Ct. at 1657

■

1

I
11. Because the Attorney General is not a defen­

dant in this case, we do not decide whether the 

Attorney General’s decision not to initiate an 
enforcement action at the request of the Archi­
vist or an agency head is immune from judicial 

review under 5 U.S.C. § 701(a)(2).

2. Committed to Agency Discretion by 

Law
[11] Finally, we hold that the decision 

to seek the initiation of an enforcement 
action to prevent the destruction or remov­
al of records is not committed by law to the 
agency head’s or Archivist’s discretion." 
Although there is a presumption that an 
agency’s decision not to take enforcement 
action is immune from judicial review un­
der 5 U.S.C. § 701(a)(2), “Congress may 
limit an agency’s exercise of enforcement 
power ... [and overcome the presumption] 
by setting substantive priorities, or by oth­
erwise circumscribing an agency’s power to 
discriminate among issues or cases it will 
pursue.” Heckler v. Chaney, 470 U.S. 821, 
833, 105 S.Ct. 1649, 1656, 84 L.Ed.2d 714 
(1985). Because the FRA enforcement pro­
visions leave no discretion to determine 
which cases to pursue, the agency head’s 
and Archivist’s enforcement decisions are

prevent the destruction or removal of not committed to agency discretion by law.

[12] In contrast to a statute that mere­
ly authorizes an agency to take enforce­
ment action as it deems necessary, the

I

10. Plaintiffs' complaint did not specifically al­
lege that the Archivist violated the FRA by fail­

ing to request that the Attorney General initiate 
an action to prevent the NSC staff from destroy­
ing records in contravention of the NSC’s guide- 
lines. Plaintiffs did allege, however, that the 
Archivist "has acquiesced in the other defen­
dants’ intention to destroy the bulk of informa­
tion generated by the PROFS system in the 
normal course of business, in violation of his 
responsibilities" under the FRA. Amended 
Complaint for Declaratory and Injunctive Relief 

U32. We therefore believe that the plaintiffs 

have preserved the issue, and the district court 
on remand may allow plaintiffs to amend their 

complaint accordingly.

i

I

9. American Friends is not contrary to this hold­
ing. In that case, we held that the APA autho­
rized judicial review of the adequacy of the 
FBI's record disposal schedules, which had been 
approved by the National Archives and Records 
Service. We went on to hold that two of the 
disposal schedules were "arbitrary and capri­
cious" because they failed to provide a "rea­
soned justification explaining why certain types 
or categories of investigative data should be 

destroyed" and because the disposal instructions 
they contained were "broad enough to justify 
wholesale destruction or selective, standardless 
retention [of records] on the basis of ’adminis­

trative needs.’ ’’ 720 F.2d at 65-66. Thus Amer­
ican Friends decided only that the APA autho­
rized judicial review of the adequacy of an agen­
cy’s records disposal schedules and system; it 
did not decide whether the APA authorized a 
court, at the behest of private litigants, to enjoin 
individual agency officials from destroying 
records in contravention of the agency’s and 
Archivist's established recordkeeping guidelines 

and disposal schedules.
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persons, judicial review of those issues at
the behest of other persons may be found 
to be impliedly precluded.”).*

[9,10] We do conclude, however, that it 
would not be inconsistent with Kissinger 
or the FRA to permit judicial review of the 
agency head’s or Archivist’s refusal to seek 
the initiation of an enforcement action by 
the Attorney General.10 Nothing in the 
legislative history suggests that Congress 
intended to preclude judicial review of ei­
ther the agency head’s or the Archivist’s 
failure to take enforcement action. Indeed, 
judicial review of the agency head’s and
Archivist’s failure to take enforcement ac­
tion reinforces the FRA scheme by ensur­
ing that the administrative enforcement 
and congressional oversight provisions will 
operate as Congress intended. Unless the
Archivist notifies the agency head (and, if 
necessary, Congress) and requests the At­
torney General to initiate legal action, the 
administrative enforcement and congres­
sional oversight provisions will not be trig­
gered, and there will be no effective way to

i 

i
i

f

I

■v

records. Thus, if the agency head or Ar­
chivist does nothing while an agency offi­
cial destroys or removes records in contra­
vention of agency guidelines and directives,

head and Archivist to fulfill vist to take enforcement action. Cf Heck-
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[13,14] Although the district court con 
rectly held that the APA ; " 
review of appellants’ recordkeepingJ6luu 
lines and directives, it denied appeEw' 
motion for ' ' a*

ing brief in this court, i.e., that, if available, APA jfi 
review must be limited to a determination ;of 
whether the guidelines are arbitrary and capri- 
cious or otherwise not in accordance with Jaw 
and that the district court erred by misreading a 

the guidelines and finding a disputed issue of 

material fact that warranted further discovery, 
In addition, under 28 U.S.C. § 1292(b), "the • !'*». 

appeal is from an order of the district court, not ? ' 
from the particular question that the district = ^4'. 

court found controlling." Walsh v. Ford Motor 
Co., 807 F.2d 1000, 1002 n. 2 (D.C.Cir.1986) . 7 ■i/ 
(emphasis in original), cert, denied, 482 US.
915, 107 S.Ct. 3188, 96 L.Ed.2d 677 (1987). We

ling. See Wright, Miller & Cooper, 16 FedfjuI 
Practice and Procedure § 3929 at 144.
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(FDA’s decision not to take enforcement
action is unreviewable under 5 U.S.C. 
§ 701(a)(2) because the Federal Food

program 
concernir 
clear fro 
these d0‘ 
ante” g>'

General.” Id. § 3106 (emphasis added).12 remand for further proceedings on the me^'M 
If hnw^, ti '---J ’ its of the adequacy of the guidelines.1’

At the time summary judgment was de- ’ 
____ i .... , . _ A’alE'

such an t
gress^when such a request has been 
made.” Id. (emphasis added). On the ba­
sis of such clear statutory language man-

12. We emphasize the mandatory statutory lan­
guage because it indicates that the agency head 
and Archivist are required to take action to 
prevent the unlawful destruction or removal of 
records and, if they do not, private litigants may 
sue under the APA to require them to do so. 
We do not mean to imply, however, that the 
Archivist and agency head must initially attempt 
to prevent the unlawful action by seeking the 
initiation of legal action. Instead, the FRA con­
templates that the agency head and Archivist 

may proceed first by invoking the agency's 
safeguards against the removal or loss of 

records," 44 U.S.C. § 3105, and taking such in- 
tra-agency actions as disciplining the staff in­
volved in the unlawful action, increasing over­
sight by higher agency officials, or threatening 
legal action.

13. In affirming the district court's decision not 

to grant summary judgment, we obviously hold 
that the issue is properly before this court. 
Plaintiffs argued that appellants failed to raise 
the issue because their petition for permission 
to take an interlocutory appeal presented only 
the question whether the "arbitrary and capri-
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view of the NSC and EOP guidelines. We reject 
this argument because appellants presented the in­
same arguments in their petition for permission,-,  ̂

to take an interlocutory appeal as in their open- ' 

ins brief in this court i p that ada

becomes aware of “any actual, impending ily conclude that the guidelines are,
, .. ’ quate.” Armstrong, 721 F.Supp. at,3&i

Annollonfc .L--_ j_. • » .

agree thattht

oecn. ivurebb 10r me unlawful removaltf£®t 
destruction of records, we hold that.'fU?‘ 

actions are subject to judicial review.lS*

V. Standard of Review and 
Proceedings on Remand

vision “provides only that ‘[t]he Secretary
is authorized to conduct examinations and
investigations ... ’ ”) (emphasis in origi­
nal). Once the Archivist becomes aware of
“any actual, impending, or threatened un­
lawful removal, defacing, alteration, or de­
struction of records,” the Archivist “shall 
notify the head of [the] Federal agency” 
involved and “assist the head of the agency
in initiating action through the Attorney , - ~ ~ ---- , t
General for the recovery of records unlaw- further development of the record, on H 
fully removed and for  u grounds that “a reasonable 2"
ed by law.” 44 U.S.C. § 2905(a) (emphasFs V5ying the record in the ’'ght most favi 
added). Similarly, once the agency head able to the Plaintiffs, would [not] necessj 
becomes aware of “any actual, impending, ily co^clude that the guidelines are, aj 
or threatened unlawful, removal, defacing,’ ” Armstrong, 721 F.Supp. at if
alteration, or destruction of records,” the APPellants challenge this denial of sumrn 
agency head “shall notify the Archivist” ry judgment. Because we : _ 
and “with the assistance of the Archivist Present record is inadequate to determn 
shall initiate action through the Attorney the reasonableness of the guidelin^^

If, however, the agency head does not initi­
ate an enforcement action "within a reason­
able period of time,” the Archivist “shall ___ _____
request the Attorney General to initiate documents

copy “records” before erasing the PROFS ^- 
tapes—e.g., the White House Office Staff^fe 
Manual, the EOP Records Management^?

Clous" test was the proper scope of judiciafrei;^
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concerning records management It is not 
clear from the record, however, whether

VI. Conclusion

We hold first that plaintiffs are within 
the zone of interests of the PRA and FRA

i
J

compel a finding that the guidelines are arbi­
trary and capricious. Instead, the guidelines 
should be evaluated on the basis of whether 
they adequately explain the factors that agency 
staff should consider in deciding whether specif­
ic documents or computer entries are records.
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Third, we affirm the district court’s deci­
sion that the APA authorizes judicial re­
view of plaintiffs’ claim that the NSC’s 
recordkeeping guidelines and directives are 
arbitrary and capricious. Fourth, we hold 
that the FRA precludes direct private ac­
tions to require that agency staff comply 
with the agency’s recordkeeping guidelines. 
Instead, the APA authorizes the district 
court to entertain a properly pleaded claim 
that the Archivist or an agency head has 
breached the statutory duty to take en­
forcement action to prevent an agency offi­
cial from destroying records in contraven­
tion of the agency’s recordkeeping guide­
lines or to recover records unlawfully re­
moved from an agency.

Finally, we affirm the district court’s de-

chivist, id. §§ 3105(a), 3303a. Cf. Camp v. 
Pitts, 411 U.S. 138, 143, 93 S.Ct. 1241, 1244, 
36 L.Ed.2d 106 (1973). On remand, there­
fore, the district court should determine 
whether the NSC’s guidelines and di­
rectives are “arbitrary, capricious, an 
abuse of discretion, or otherwise not in 
accordance with law,” 5 U.S.C. § 706(2)(A), 
because they permit the destruction of 
record material that should be main­
tained.11

14. We recognize, of course, that the determina­
tion of whether a variety of particular doc­
uments or computer entries are, in fact, records 
must be made by agency staff on a daily basis, 
and some innocent mistakes are bound to oc­
cur. Consequently, the fact that some record 
material may have been destroyed does not

J
hard . W 

IOFS -M 

Staff 
ment . 

al r6 -W

-Ag
^rci‘ivis|'

ARMSTRONG v. BUSH
Cite as 924 F.2d 282 (D.C. Clr. 1991)

manual, and other memoranda and, therefore, have standing to bring this 
action. Second, we reverse the district 
court’s decision that the APA authorizes 

these documents comprise the total “guid- judicial review of the President’s compli­
ance” given to NSC staff regarding their ance with the PRA. The APA does not 
recordkeeping responsibilities or whether, authorize judicial review of the President’s 
as plaintiffs asked in interrogatories, there compliance with the PRA because the Pres- 
are other informal, supplementary guid- jdent is not an “agency” within the mean- 
ance. For example, how did appellants re- jng of the APA and because the PRA pre- 
spond to questions about whether particu- ciudes judicial review of the President’s 
lar documents or types of documents con- recOrd creation and management decisions, 
stitute records that must be maintained?
Was any additional guidance provided in
staff meetings in which recordkeeping re­
sponsibilities were discussed? Did appel­
lants consistently advise their staff that
particular types of documents—such as
PROFS notes or calendars—are or are not
records?

(15] With answers to such questions,
which can be obtained “either through affi­
davits or testimony,” the record should con­
tain sufficient information for the district
court to determine whether the NSC
recordkeeping guidelines and directives sat­
isfy the NSC’s statutory obligations to
“make and preserve records” documenting
the “functions, policies, decisions, proce­
dures, and essential transactions” of the
NSC, 44 U.S.C. § 3101, and to ensure that
these records are destroyed only pursuant cjsion to deny appellants’ motion for sum- 
to disposal schedules approved by the Ar- mary judgment because the record is not 

yet adequate to determine whether the 
NSC’s guidelines are arbitrary or capri­
cious.

It is so ordered.
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net’s petition for review and
Board’s order in full.

It is so ordered.
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guarded and tentative approach.5

Even if we were to regard the “hard­
ship” issue before the court and Board as 
essentially the same, however, we would 
have cause to doubt whether, under the 
regime of the NLRA, a district court find­
ing in a section 10(j) auxiliary proceeding 
would later bind the NLRB when ruling, 
definitively, on the unfair labor practice 
charge and the remedy appropriate thereto. 
As counsel for Coronet acknowledged at 
oral argument, case law under the NLRA 
appears to include no instance of the Board 
having been bound in the manner Coronet 
urges. We note, in this regard, that sec­
tion 10(f) of the NLRA, 29 U.S.C. § 160(f), 
anticipates court review, not preview, of 
the Board’s first instance decisions as pri­
mary adjudicator of unfair labor practices; 
the Act instructs courts that Board adjudi­
cations, if supported by substantial evi­
dence, are conclusive.

[2] B. Abuse of Discretion. Coronet, 
we stress, bears the burden of production 
and persuasion on the hardship defense it 
asserts. See, e.g., Teamsters Local Union 
No. 171 v. NLRB, 863 F.2d 946, 957-58 
(D.C.Cir.1988) (where a closing has been 
found retaliatory, the Board generally may 
order restoration unless "the Company 
... [can] show that compliance with the 
order is unduly economically burdensome”)

E

reopen the record. Moreover, as the Board government’s motion, certified interlocu-'^ 
observed, Coronet still has an opportunity tory appeal. The Court of Appeals, Silber-' 
to show current hardship as cause for mod- man, Circuit Judge, held that Task Force 
ification of the remedy at the compliance was not “agency” subject to FOIA.

5. The district court expressly acknowledged the
need to preserve the feasibility of "any final
order” and—to that end—ordered Coronet to
refrain from disposing of the trucking depart­

ment’s assets. See supra p. 1286.
Coronet cites as precedent in support of its

"same issue” .argument NLRB v. Donna-Lee
Sportswear Co., 836 F.2d 31 (1st Cir.1987). The

i 
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V.

George BUSH, Chairman, Task Force on'(i 
Regulatory Relief, et al., Appellants.

No. 92-5029. : >>

tion for the Board to decline to assume 
itself a ]
the company, and Coronet is not without' 
means to achieve relief if its hardship plea 
remains genuine.

M-'
I

g.’;.

w■ »

Ty ■

i
Plaintiff brought action challenging'’ 

(emphasis added), cert, denied, 490 U.S. adequacy of search conducted in response?; 
1065, 109 S.Ct. 2063, 104 L.Ed.2d 628 to her Freedom of Information Act (FOIA) r 
(1989). Coronet utterly'failed to carry that request for documents held by the Presi- 
burden. Even if Coronet could be excused dent’s Task Force on Regulatory Relief, 
for failing initially to produce hardship evi- The United States District Court for the 
dence before the ALJ, the ALJ’s decision District of Columbia, Joyce Hens Green, J.;' 
alerted Coronet to the need for proof in the denied the government’s motion for sum- 
administrative record. Nevertheless, the mary judgment, found that Task Force was 
company failed to petition the Board to “agency” for purposes of FOIA, and, upon

stage. In short, it was no abuse of discre- 
kirxn DaamJ 4-a 12— _ x.

proof burden properly assigned

■ -\.-

For the reasons stated, we deny Coro-^ ' i’ i

two cases, however, are not comparable. The j 

district court finding in Donna-Lee Sportswear 
was made in an independent, definitive ERISA3 ga 

action, see id. at 33 n. 1, not in an auxiliary, 
proceeding for interim relief. In substance as” ? 
well as in name, the issue of "contract forma- .? 

tion" in Donna-Lee Sportswear was identical in y 
------- - — j , - • " '

■1^

y-
• ’•■T -.■A 

A..

|
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President, what nature of group’s dele-

i Vidor Opinion for the Court filed by Circuit

5029.

I

yce Hens Greeni’Jlg 
s motion for sum-J

Iwere unquestionably onicers wno wieiueu m-e ul -— -—a-
great authority as heads of their depart- the Chairman of the Council of EconomicDonna-Lee

I

lations, study past regulations with an eye 
towards revising them and recommend ap-

li
H

I

is no abuse of 
o decline to ; 
p> 'erly assignedgjji

So ordered.

Wald, Circuit Judge, dissented and 

filed an opinion.

■

I

!
i

Dissenting opinion filed by Circuit Judge 

WALD.

SILBERMAN, Circuit Judge:

The district court, at the behest of the
2. Records ®=51

Office of Management and Budget

1

Ji

1
with significant staff Reagan’s Task Force on Regulatory Relief

j-- . i ■» i 11 17'___Dunk nnn

and broadly delegated powers. 5 U.S.C.A.
§§ 551(1), 552(b)(5), 552(e).

I

t-

3. Administrative
€=701

Executive order devoted solely to inter­
nal management of executive branch, and 
one which does not create any private 
rights, is not subject to -judicial review.

(0MB) is “agency” for purposes of Free- government, certified to us on mterlocu- 
of Information Act (FOIA); 0MB is tory appeal the question whether President

dent’s personal staff. 5 U.S.C.A. §§ 551(1), 

552(bX5), 552(e).

MEYER v. BUSH 
Cite a« 981 F^d 1288 (D.C.Clr. 1993)

Appeal from the United States District 
Court for the District of Columbia 

(88cv03112).

Douglas Letter, Atty., Dept, of Justice, 
with whom Stuart M. Gerson, Asst. Atty. 
Gen., Jay B. Stephens, U.S. Atty., and Mat-

1. Records ®=51 thew m. Collette, Atty., Dept, of Justice,
In determining whether group within Washington, DC, were on the brief, for 

executive branch of federal government is appellants.
. . . " " ’ ' ’ ’ Theresa A. Amato, with whom Alan B.

formation Act (FOIA), Court of Appeals Morrison and David C. Viadeck, Washing-

’ ed by President of United States, headed reduce regulatory burdens on the economy, 
by Vice President, and composed of certain As part of that program, the President 

" ” —- I a cabinet-level Task Force on
j^tto FYZdom of Information Act (FOIA); Regulatory Relief which included the Vice

I.

4. Records <$=>51 Soon after his inauguration in 1981, Pres-
Task Force on Regulatory Relief creat- ident Reagan embarked on an effort to

headed by then-Vice President Bush and 
composed of certain cabinet members, is an 
“agency” for purposes of the Freedom of 

Law and Procedure Information Act, 5 U.S.C. § 552. Appellee 
seeks certain Task Force documents under 
the Act. We reverse the district court’s 
determination and hold that the Task Force 
was not an “agency.”

dom 
permanent agency

ie of “contract forma-1., 

swear was i
See id. at 34.

ISVSHM>

ited, we deny Cort^ S 
iew and enforce tkffirag!

£ rni

li

f if its hardship

Si’

5

>IA.
rable..jhg;

Sportswear.^'

1, not in an auxiliary  ̂

ilief. In substance as', 

tract foriria- S 
identical m,

a cabinet-level Task Force onH
pihi

to President, wnat nature ui °
gation from President is, and whether 
group I------- - — ’ ' "

and assist the President” would be those

ne MEYER '

- <■: bnt»

tan, Task Force on 
:t al., Appellants. ^

irt of Appeals,. 
mbia Circuit.

18, 1992. ■ -v.noi^ 

r ’993.

hat Task Force was .

certified interlodi-A

assw.-^

rc . is not withoi

“agency” for purposes of Freedom of In­

considers how close operationally group is ton> DC, were on tne brief, for appellee, 
to President, what nature of group’s dele­
gation from President is, and whether Before: WALD, SILBERMAN, and 
group has self-contained' structure; units SENTELLE, Circuit Judges, 
exempted from FOIA because they “advise

’are similar to Pnai- Judge SILBERMAN.

cabinet members, was not “agency” sub- established

Task Force was not body with “substantial President, the Attorney General, the Secre­
independent authority” to direct executive taries of the Treasury, Commerce and La­
branch officials, and although its members bor Departments, the Director of the Of- 
were unquestionably officers who wielded fice of Management and Budget (0MB), 
great authority as heads of their depart- the Chairman of the Council of Economic 
ments, there was no indication that, when Advisers, and the President’s Assistant for 
acting’as “Task Force,” they were to exer- Policy Planning. President Reagan direct- 
cise such authority. 5 U.S.C.A. §§ 551(1), ed the Task Force to “review pending regu- 

552(b)(5), 552(e); Executive Order No.
12291, § 1 et seq., 5 U.S.C.A. § 601 note.

of FOIA, and, upon fl 

Ccruucu inujiiuvu- 
of Appeals, Silber^ 

!d that Task Force5, 

ect to FOIA.

not comparable. Thej 3 

3vnnu-Lce Sportswear,
dent, definitive ERISA^^

-.c1

action challenging!/> 
iducted in response^; 
rmation Act (FOIA) d 
held by the Presi-j ^ 

Regulatory Relief.;^ 
trict Court for tlief j
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priority agency reconsideration,” 76 ofv^, 

which the Administration took final actionj f

OMB had reviewed 6,701 proposed and fi-

■»

M7

K.i

resolve any issues raised under this Order 
or ensure that they are presented to the 
President” Id. § 3(eXD.

Thus, the Order authorized OMB, under 
Task Force guidance, to provide policy ad­
vice, to require agencies to seek inter­
agency coordination, and even to delay reg­
ulatory proposals. But it did not confer 
any power to prevent an agency from car­
rying out its legal duty. The Order cau­
tioned that the agencies must follow its 
provisions only “to the extent permitted by 
law.” Id. § 2. And § 8 exempts “(a]ny 
regulation for which consideration or re-

J

!
propriate legislative remedies.” As head 
of the Task Force, Vice President Bush 
named the Administrator for OMB’s Office 
of Information and Regulatory Affairs 
(OIRA) as the Executive Director of the 
Task Force and a Special Assistant to the 
President as the Associate Director. Using 
staff from OMB, the Task Force operated 
from the Office of the Vice President.

President Reagan followed up the cre­
ation of the Task Force with Executive 
Order 12,291, which details the procedures 
for developing regulations and requires 
agencies to use cost/benefit analysis when 
making decisions. See Exec. Order,No. 
12,291, 46 Fed.Reg. 13,193 (1981). Agen­
cies must issue a Regulatory Impact Analy­
sis (RIA) for any regulations that have a 
significant effect on the economy—defined 
as “major rules” in the Executive Order. 
Subject to the direction of the Task Force, 
the OMB Director has the authority to re­
view RIAs and to issue guidelines both for 
filing the RIAs and for identifying major 
rules. The Order also gives the OMB Di­
rector-subject to the Task Force’s guid­
ance—the authority, among other things:
(1) to designate regulations as major rules;
(2) to require agencies to seek additional 
information in connection with a regula­
tion; (3) to require interagency consulta­
tion designed to reduce conflicting regula­
tions; (4) to develop procedures for esti­
mating the annual social costs and benefits 
of regulations; and (5) to prepare recom­
mendations to the President for changes in 
agency statutes. Exec. Order No. 12,291, 
§ 6. If any disagreements arise between

been issued since February, 1981, concern?^ 
ing the accomplishments of the Task Forcejd^A;;

>

consideration ... would conflict with dead­
lines imposed by statute or by judicial or­
der.” Moreover, in § 9, the President di­
rected that the Order “is intended only to’’ 
improve the internal management of the 
Federal government, and is not intended to 
create any right or benefit, substantive or; 
procedural, enforceable at law by a party 
against the United States.” 1

The Task Force was in operation for two 
periods during the Reagan Administration, j

ments transmitted to or from the Task,/^^^ 
Force or any of its members since January^ 
1,1985, concerning the Task Force’s revi^Wn’^^- 

of or involvement in regulations that wenep 
or still are under consideration by the Enyjy 
ronmental Protection Agency, the Food andj 
Drug Administration, or the Occupationalf

i‘.|

“to revise or eliminate,” and 27 of which?. 
received “partial action or formal proposals 
for change.” Under the Executive Orderis JU; 
pint __ .•___ J C nm______ J /

nal regulations, including 89 final, and 53 ^ 
proposed, “major” regulations. After a hi-;, 
atus of three years, President Reagan reac-,. i 
tivated the Task Force on December 15, * 

1986, and gave it much the same mission it; 
had before. The Task Force was phased 
out after the transition to the Bush Admin?;', < ■ 
istration.

On June 29, 1988, appellee submitted her
FOIA request for documents held by “therg^M 
Task Force on Regulatory Relief, • ViceoWE?

r .

From 1981 to its initial termination in 1983, i

(2) [a]ll reports, which have been issued/, 
since February, 1981, which list or identify ^ 
the regulations that the Task Force has£jg|i&! 
reviewed; and (3) all reports, memoranda,:!^"' 

correspondence, or other written docu^

the Task Force reviewed and assessed reg-j : 
ulations. In its “final report,” the Task., 
Force stated that it had “designated a total 
of 119 of the most questionable [exisring]’ • 

rules and regulatory programs for high-.-.

- —---- - -
“to revise or eliminate/’ and 27 of which?. / -_ i___ /z.

an agency and OMB, the Task Force “shall of documents: “(1) [a]ll reports, which have Tf 
••oertlirzx omr tooiiAC ____ TT'-L____ __ ____ 1AO1

President George Bush, who Chairs thei 
Task Force, or any other member of the 
Task Force.” Appellee sought three types*

1

1

*3®



After
denying appellee’s request, attorneys of tory appeal.

Appellee brought suit in the district

quest,

inal report,” the Taslcj: 
had “designated a tota»W

•ation took final action^4 
ate,” and 27 of cwhicha

!(?■

I

the letter under exempuon o ox r „ legislative histo-

“LX K
the letter is an OMB-not a Task Force- our earlier decision (interpreting ?en- 
document and that OMB is an agency with- eral P^esMU language) m Snmne «- 

ike. „oQn;na Of FOIA. Thus, the eighth David, 448 F.2d 1067 (D.C.Cir.1071).

.78

i

I
I

i

!

ing the motion, the district court held^that 
documents were T__-- *

27 of^fhicb^ 
on or formal proposals • 
the Executive OrderX 

6,701 proposed and

•J

5

the 01KA Aamimstrawr, wnu <»i=>v court cnanenguig - ------------
as Executive Director of the Task Force. ment search, the government’s specific re-

Unon receiving appellee’s renewed re- fusal to search the Vice President’s files, 
nuest OMB officials conducted a search of and the withholding of the eight docu- 
nublicly available reports and press releas- ments. On a motion for summary judg­
es copies of Task Force documents located ment, the government claimed that the

OMB and OMB’s own files for records first seven documents were not agency 
related to the Task Force. OMB did not documents, that the eighth was exempt,

I

States.”

as in operation for twQ-V. ; 
leagan Administration,^ 
ial termination in 1983,3 
>wed and assessed reg^ :

had “designated a total^< 
questionable [existing]., ’ 
y programs f ” * ■■ 
consideration,’

■■■ 3
tory agency.” 5 U.S.C. § 552(e) (emphasis 

added).

a party 
, ■-

' ■

in the meaning of FOIA. Thus, the eighth

1. "With respect to the meaning of the term 
■Executive Office of the President’ the conferees

intend the result reached in Soucie v. David. 
The term is not to be interpreted as including

I

the Task Force has?
• •-K/S.-.- wir'.-

B

I

ps copies of Task Force aocumenu, ivca^u meim e,---...................... —

OMB and OMB’s own files for records first seven documents were not agency
related to the Task Force. OMB did not documents, that the eighth was exempt,
Um . .e»ch of the Vice Prestofs and that the search

files which the government claimed were -----------  .
exempt from FOIA. In response to appel- the documents were Task Force - docu-

publicl^ available documents in its files, the Task Force was an agency under FOIA.
lee’s first two requests, OMB released only ments, not the Vice President s, an^hat 
publicly available documents in its files, the Task Force was an agency under FOIA. 
OMB identified eight “documents” covered See Meyer v. Bush, M 
bv appellee’s third request, but declined to 3122, Mem. Op., 1991 WL 212215 (D.D.C. 
provide them to appellee. The first seven Sept 30, 1991). According to the court 
documents are pages from briefing books “the Task Force was not formed simply to 
prepared for the Vice President and other advise and assist the President,” but rather
members of the Task Force (in 1987-88) for “had substantial, independent, directorial
use during Task Force deliberations. They authority.” Id. The court did not decide

discuss agency regulations, me x<»on. wnetner me guv«uu.™v — —-j— -
Force’s staff analysis of those regulations, search the Vice President’s files, and, upon

MEYER v. BUSH 1291
Cite as 981 Fid 1288 (D.C. Cir. 1993) 

cafety and Health Administration.” After document is not subject to this mterlocu- 

denying appellee’s request, attorneys of tory appeal.
the Vice President’s office referred her to Appellee brought suit in the district 
-he OIRA Administrator, who also served court challenging the adequacy of the docu- 
as Executive Director of the Task Force. ment search, the government’s specific re- 

r^pivina anoellee’s renewed re- fusal to search the Vice President’s files,

motion for summary judg-

3 "0 

ould conflict with dead- 7’ • 
tatute or by judicial or- W7* 
i I the President 
ler “is intended only to;I 
al management of the ?.
t, and is not intended to 
benefit, substantive. or^’ W " 

able at law by a party

8

JE7the TasrForce(m “had substantial, Jndependent, directorial

77 - - ------- regulations, the Task whether the government was obliged to

and policy recommendations to the Task the government’s motion, certified as ap- 
Force. Copies of the briefing books were propriate for an interlocutory appeal the 
kept in “Task Force files” in the office of question whether the Task Force is an 
the OIRA Administrator, who, as it will be agency under FOIA, 
recalled, was also Executive Director of the
Task Force. Although located at OMB, the
files were segregated from OMB files.
The government declined to produce these
documents on the grounds that neither the
Vice President nor the Task Force are
“agencies” under FOIA.

The eighth document, a letter sent by the department, military department,
OIRA Administrator to Health and Human Government corporation, Government con- 
Services Secretary Bowen, contains “rec- corporationj or other establishment
ommendations and guidance to be incorpo- branch of the Govern-
rated in future administrative and legisla- (including the Executive Office of
live proposals to improve the [FDA’s inves­
tigational new drug] approval process,” ac­
cording to OMB officials. OMB withheld
the letter under exemption 5 of FOIA, 5

embers since January^ 
e Task Force’s review,! 
-egulations that we^^ 

ideration by the Enyj-j . 
Agency, the Food andj 
or the Occupationaln.sH

< 'W

ippellee submitted her 'Z 
cuments held by “the,i'- 
rulatory Relief,’.Viceo y 
ash, who Chairs the i 
other member of the

]11 reports, which have

iding 89 final,, and 
gulations. Aftera,^ 

’resident Reagan reac^. 
rce on December J5J 

ch the same mission itiC-’W" 
sj orce was phasel.S^i 

in mi the Bush Admin-C

' ...
II.

The district court applied the correct gov­
erning law in determining whether a body 
within the Executive Office of the Presi­
dent is a FOIA “agency.” As amended in 
1974, the Act defines “agency” as “any

OIRA Administrator to Health and Human overnment corporation, Government 

ommendations and guidance to ^incoipo- ’hraneA of the Govern-^

fkfpr^enl), any Mep^ent regula-

I
ee sought three'types^ v

iruary, 1981, concern^ 
nts of the Task Forced j

7T
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advice and assistance to-the Presidents

r

h'';

(

•A-

Shortly after Kissinger, in Pacific Legal ^ry power under [its] statute. It cannot?
Dund. v. Council on Envtl. Quality, 636 fun^ projects based on [its] appraisal, as ' - j':;

OJ torrn /t\ n n* mon\ ___ j • i i ACT rm’n-U ««« :______________ ________ z_..“

of Economic Advisers, 762 F.2d 1038 the CEA because it evaluated agency regu-"1 
(D.C.Cir.1985), we distinguished the Coun- latory efforts and had authority to provide 1

CEQ and exempted it from FOIA. We did In other words, appellee focuses not on the ;

the Presidcnl’s immediate personal staff or units 2. CEQ also admitted in litigation that it was an;

I

■ ■ ■
. /‘Vi A

- * J

2;. •

r.?

E
HI

r
F
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that case, we held that the Office of Sci­
ence and Technology (OST), a distinct enti­
ty within the Executive Office of the Presi­
dent, was a FOIA “agency.” Although we
acknowledged that OST advised and assist­
ed the President, we emphasized that OST
also had inherited from the National Sci­
ence Foundation “substantial independent
authority, ” such as evaluating federal
programs, initiating and supporting re­
search, and awarding scholarships. Id. at
1073-75 (emphasis added); see also Rush-
forth v. Council of Economic Advisers,
762 F.2d 1038, 1041 (D.C.Cir.1985). OST
was a FOIA agency precisely because it
could act directly and independently beyond
advising and assisting the President. “By for preparing environmental impact stated 
virtue of its independent function of evalu- ‘_ _____________ _
ating federal programs, the OST must be promulgate regulations—legally binding on ; 

and the Freedom of Information Act.”
Soucie, 448 F.2d at 1075. In Kissinger v.

8;

in the Executive Office whose sole function is to 
advise and assist the President." H.R.Rep, No. 
1380, 93d Cong., 2d Sess. 14 (1974) (citation 
omitted).

Before the 1974 Amendments, FOIA simply 
had adopted the APA's definition of agency: 
"each authority of the Government of the United 
States, whether or not it is within or subject to 
review by another agency." 5 U.S.C. § 551(1).

I
Found, v.
F.2d 1259 (D.C.Cir.1980), we decided that 0$T might, nor can it issue regulations for 
the Council on Environmental Quality procedures based on the appraisals, as 
(CEQ), an entity within the Executive Of- CEQ might.” Id.
fice of the President, was a FOIA agency. j
But subsequently in Rushforth v. Council bore a closer resemblance to the CEQ thanJ

._mg,
pur-,

a

t

w'

4

i

■() J

Appellee argues that the Task Force ^'5'

fT>?

I

advising and assisting the President. Pacific 

ed this on-again, off-again approach to FOIA inb

788-89 (D.C.Cir.1980).

cil of Economic Advisers (CEA) from the some direction over agency rulemaking.

'•;-b
umiuihvu in migauuu tiidi ii w<13 an j 

"agency," but not when it acted in its capacity of. ,

Legal Foundation, 636 F.2d at 1263. We reject-’1

Ryan v. Department of Juftice, 617 F.2d 78W
TOO on fT\ aAAStX ,

-T

so even though the House Report (on which'-, 
the dissent relies, dissent at 1298) explicitly, 
listed the CEA as an agency under FOIAii 
We concluded that the subsequent Confer-1 
ence Report’s adoption of the Soucie test; 
directly had undercut the House Report 
We conceded that “the statutes organizing 
CEA and CEQ are, for all practical 
poses, identical.” Id. at 1041. Both orga-., 
nizations, moreover, performed duties, enu-a 
merated by statute, directed at providing^ 
advice and assistance to- the President', 
CEQ differed, however, because several ex-} ; 
ecutive orders had given it the power, to, 
coordinate federal environmental programs 1 
and to issue guidelines to federal agenciesj

ments. Id. CEQ also had the authority to!

regarded as an agency subject to the APA the agencies—implementing the procedural^ 
and the Freedom of Information Act.” provisions of the National Environmental! 
Soucie, 448 F.2d at 1075. In Kissinger v. Policy Act, 83 Stet. 852 (1970).2 See alsoi
Reporters Comm, for Freedom of the Energy Research Found, v. Defense Nu-J 
Press, 445 U.S. 136, 100 S.Ct. 960, 63 clear Facilities Safety Bd., 917 F.2d 581;b 
L.Ed.2d 267 (1980), the Supreme Court fol- 584-85 (D.C.Cir.1990). CEA had no similar! 
lowed the legislative history and held that power to issue formal, legally authoritative 
the Act did not cover “‘the President’s commands to entities or persons within or* 
immediate personal staff or units in the outside the executive branch. As we ob->r 
Executive Office whose sole function is to served: “CEA is directed to appraise feder- ’ 
advise and assist the President.’” Id. at al programs relative to a particular stetuto- 
156, 100 S.Ct. at 971 (quoting H.R. Conf, ry policy and make recommendations to the 
Rep. No. 1380, 93d Cong., 2d Sess. 14 President in that regard.” Rushforth, 762'! 
(1974)) (emphasis added). F.2d at 1043. But the "CEA has no regula-



1293

similar to those of the President’s immedi-

e subsequent Confer '̂

the

was no
iAnd the government em-ident’s cabinet.

delegated proximity

'll

an ciilivj ------ ,
held that the CEA was not an agency be-

■

On the other hand, the line States, 909 F.2d 541, 545 (D.C.Cir.1990).
:T.

hoc directions to executive branch person-

(

Task Force’s advice or 
sponsibilities to 1— -

C § 2. But as we recognize^ 

in Rushforth. the sole function test must be 
applied to other units in the Executive Office of

r

ally the group is 
nature <

7-

!

staff and not a separate agency. 

F.2d at 1075.

- ‘A* j±=±:
an entity will exercise. Thus, Rushforth 
held that the CEA was not an agency be­
cause, unlike CEQ, CEA did not possess

;___j recommendation re-
the President, but rather 

The

1

I

[1] Thus, when we apply Soucie to

in the executive branch, we think it is 
to focus on three interrelated

. is to the President, what the
of its delegation from the President

3. The President s immediate an
assume, would encompass ^ least those app^^ indication that the OST is part of the President s 

a vnarate agency. Soucte,

'i

J
e statutes organizing-; 
for all practical

MEYER v. BUSH

CKe as 981 Fid 1288 (D.C.Clr. 1993)
intended the phrase “solely to advise and 
assist” the President to refer to entities 
whose characteristics and functions werenoivmv'-" — w

departments and agencies. According to

would limit its exemption to bodies that

cial ’can be described as “assisting” the 
President. On the other hand the line 
cannot be drawn to include all those who 

direct others in the <------
cause, contrary to the legislative history 
and Kissinger, under that a]
White House staff would be an agency. 
We can assume, however, that Congress

Sy indi« employed in .he White

Hou^e Office. See Reorganization Plan No .1 of 
1977, 5 U.S.C.App. 1, § 2. But as we recognized 

in Rushforth, the sole funcUon test must be 

the President.

include all uxw wnv chairman and mem-
execute branch be- and the white House

Xa h Ye lie other senior White House o«i-

‘Taeenev. eials close to the President often gtve ad

rate consi-------- j(
thought of as an “agency — 
Task Force. Finally, the government dis­
tinguishes our prior cases because, unlike 

the OST, the CEQ, or even
Task Force never received any 
authority from Congress.

The core of the dispute between the par-

“CEA has no regula-T :?:■*? ,- 

] statute. It canhoV* J 
in [its] appraisal, as'Oj'f, 
issue regulations for 
the appraisals, as

or persons within or! 
branch. As we oM ' 

U > appraise federal 
• a particular statuto-*- 
ommendations to the5' ■- 
rd.” Rushforth, 762}

iven it the power; 
ironmental programsJ J; 
3 f
mental impact stated J ‘ 

> had the authority tofY-MY 
s—legally binding onq & 
anting the procedural 
tional Environmental!- vsv
52 (1970).’ See alsoi XW 

ind. v. Defense 
y Rd., 917 F.2d

CEA had no similar! 'f... 
legally authoritative^ 

or persons within or!

dence iium *---------- . .exercised in its relations with the rest of

^jven io the agencies merely “assisted” the ate personal staff.
President because the President himself (1] ThuSi when we apply Soucze to 
cannot .sue every specific order ^the

necessary to focus on three interrelated

“advise and assist the President,” would be 
those whose characteristics are similar to 
the White House staff—one of which is 

2 ’ r to the President.4
Closely related to the proximity factor is 

the nature of the delegation. The greater 
- of the delegation—which also

directed at providin. 
e to-the President^;^? 
r, because several exltC7 ,, 
iven it the power*to 
ironmental programsj’^4: 
s to federal agencies!^] 
piontol imrb«>A+ '•

)

No. 1380, 93d Cong. 2d Sess. 14 (1974).

X advise the President. The govern- ^^er it has a self-contained 

ment also contends that the Task Force did structure Proximity to the President, in 
not exercise sufficient independent authon- gense of continuing interaction, is sure­
ty—independent from the President to j i art what Congress had in mind when 
qualify as an “agency” under the Act It ,t exempted President’s “immediate 
was no different than several presidential staff, requiring a careful
assistants acting together or than the Pres- examination of its function.’ See H-R-Rep.
ident’s cabinet. And the government em- i3g() 93d Cong Sess. 14 (1974).
phasizes that the Vice President a sepa- Therefore> the other unns in the Executive 

ititutional officer who could not be are exempted because they
inougnv of as an “agency”—headed the oeciat the President,” would be
Task Force. Finally, the gvove™nJe"t^1^

the CEA, the

dent,” or was its function “solely^to advise 

and assist” the 1

ic focuses not on the' 5;; 

litigation that it was an J .f

■

J

iat the Task Force' VT

ahiated agency regu-n r'O-

> appraise feder^i •
.-U.’ ..1_______7

ommendations to thev
,r0’m ““ SXwto IXItTr X the Prestot-the mote Mynden» 

the executive branch. Was the Task Force,
in Soucie’s words, “substantially indepen-

unction “solely to aa-e —- regulatory authority to su-
anu t— ~~ President The Utter entfy
XXn bX "Such ofS ^rminea that the White House Counsels

t acted in its capacity of ? 

the President. Pacific
.ca at izoj. we rcjevi-- 
tin approach to FOIA inb W 

' Justice. 617 F.2d 781,4J

.y-tdJ

M

agencies. Similarly, we

Office’ is not a FOIA agency. National 
Sec. Archive v. Archivist of the United

If
□use Report (on which’ 'FW' 

't 1298) explicit^ , 
ab<ncy under FOIAlR^:^
- --  -- -------wuietM]

>n of the Soucie test? '-:'” ■?
t the House Report f 4 
e statutes organizingy ’k^Y ’
- — •

Pnrq ; . : k 
at 1041. Both orga-y -^; § 
erformed duties, enu-a 7>
e to • the Presidm^W^^

• f-

i

■at the Task Force' 
nee to the CEQ than0 ■ 

authority to provide’1 

agency rulemaking. ■

.2d at 1263. We reject-11 
tin approach to FOIA inb

...
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they merely are passing on the President’s closeness to the President, it is a penna-,

made the Task Force a FOIA agency. TheLf1 ?

dent or the Task Force, qua Task Force, to

ie Task f orce. i^xec. vruer i™.
§ 3(b). The Director’s other powers of

2j:.
.*<

concedes, those documents, like document ing on the Task Force, therefore, were

emerges alone.

f.

Jf’TS . ’

the 1-- r--- ----- v • — .jiffrvrr

and “direction” to the OMB Director, tod

I

fe.

>
't

■5

w

-V.

stead, the OMB Director took up that re­
sponsibility under the Executive Order.

wishes.
[2] In this case, appellee contends that 

the Task Force exercised regulatory au­
thority over executive branch agencies.

fe'.

t

-->'s

r are j
Exec.Order No. 12,291, § 3(e)(1). In that

ST- - - ■ >

able evidence—we see no indication that

ti »

Ji
was positioned between the OMB Di­

rector and the President, placing the Taslc ji ■

I

Director of OMB. Although the appellee 
and the dissent blend together the responsi­
bilities of both OMB and the Task Force, 
they are analytically quite distinct. The 
dissent’s list of the “Task Force’s” respon­
sibilities, dissent at 1294, is, therefore—like 
Homer’s catalogue of ships—exhaustive 
but quite beside the point. Also irrelevant, 
at least to this case, is the dissent’s concern 
that OMB’s directives implementing the 
Executive Order should be exposed, see

5. It is interesting to note that in the beginning 
of the dissent OMB and the Task Force are 
mentioned together, but gradually OMB fades

the Task Force exercised all the powers 
which the dissent attributes to it, we would 

expect the Task Force to have l 
more than only the seven documents that 
fell within appellee’s FOIA request.

nate major rules “subject to the direction they 
of the Task Force.” Exec. Order No. 12,- F

291,!

instructions in another Executive Order. 
(See Executive Order No. 12,498 § 1(d)). If •

Uluru, vvci _______ _______ ;er>' f :

That is not accurate. Executive Order 12,- whether the Task Force s role, vis-a-vis the5 
291 did not authorize either the Vice Presi- OMB Director and cabinet or agency heads, 
dent or the Task Force, qua Task Force, to made the Task Force a FOIA agency. The 
give directions to the executive branch. In- Executive Order did give the Task Force 

------- ■ ■ i’--responsibility for providing guidance’'

F^r'example,“tae Order ^yT’the ofrector the authority to resolve disputes between; 
of OMB shall have the authority to desig- agencies and OMB or [to] ensure that

eight, are
Insofar as appellee is correct in arguing 
that the body which provided direction to 
the executive branch is an agency under 
FOIA, that body is OMB, not the Task 

Force.
A careful reading of the Executive Or­

der—which, of course, is the most impor­
tant indication of the. Task Force’s role­
reveals that whatever significant authority

s>--
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nel. But when it occurs, it is assumed that dissent at 1313 n. 26. Despite OMB’s

nent agency with a significant staff and 
broadly delegated powers, and so it un­
questionably falls under FOIA.

It remains to be determined, however’

nism of the Executive Order indicate that

the Task Force.” Id. § 3(e)(1), § (3XD. 
§ 5(b), § 6(a), § 6(b). The Associate Di­
rector of OMB for OIRA also served as 
Executive Director of the Task Force, but 
the government does not even <—........ —
his (or the Director’s), written policy in­
structions to the agencies were
Force” documents. As the government

Lnose UOCUUlCIlVo, 11A.C f
OMB records subject to FOIA, acting not so much as the heads of their 

departments, but rather as the functional 
equivalents of assistants to the President 
(“immediate personal staff” are, it will be 
recalled, exempt from FOIA coverage). 
Furthermore, notwithstanding appellee’s 
proffer of press releases—which is not reli-

i----  ----------
the Task Force, qua Task Force, directed . 
anyone, including OMB, to do anything*
When the Task Force wished directions giv- .

we wuuiu 
generated

. J®
Nor does the dispute resolution mecha- 

.....------------------ . . ■ j
behind the "curtain” (see dissent at 1309 n. 18), 
and by the end of the opinion the Task Force 

emerges alone.

presented to the President," fe 
.. ------- ...

j

; < 

1 VWA «*1V» —_______o____ _________ _______
Force only a hair’s breadth from the Pres^ 

dent. After all, the OMB Director, whose 
duties include aiding the President in man-. ? 

claim that aging the entire executive branch, is (as the 
dissent recognizes at 1307) the cabinet offi- 

“Task cer functionally, if not actually, closest to 
the President. The cabinet members serv-

review are only “subject to the direction of cally
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i

President, would acquiesce in a Task Force President is the only senior official in the

give the Task F<

V there is no documented example of an dangerous for the Presment give u e 
apencv appealing an OMB decision to the Vice President administrative responsib 
agency appealing the Vice president 1S not sub-
TasK force. , ... removal„ and s0 could become “a

Appellee suggests, however, that the d aimed constantly at the precious
tr.. ___nkoiirrmTishin of the TaSK . , _____ _  »> r PncQi.

unity of the executive power.Vice

«

ETH j:agency

her Executive Order. .
solve a dispute between OMB and OSHA.

ft

have generated 
documents that

Environmental Protection Agency Rulemaking

i

KJ

I

. President’s chairmanship of the Task 
Force gave the Task Force added clout and

Ln*'.'

Force were
putes 1-----

they already knew the President’s

Task Force was not expected to act with

I C. Rossi-
The American Presidency 140 (2d ed.

rank, we do not believe his status as Chair-

igc-rj under FOIA. Because of his con­
stitutional position, according to the gov­
ernment, we must treat the Vice President 
and his staff in the same manner as t..- 
President and his staff. Indeed, appellee 
conceded at oral argument that if the Vice

tion granted to the Task Force 

^rather hard to imagine that the OMB

Force gave uie - -------------- TER The AMERICAN KKESlUbivci
independent authority. The government gee also Report of the Task Force in
responds that the Vice President s role A Heartbeat AwaY: rep0RT of the Twenti- 
made the Task Force even less plausible an Century Fund Task Force on the Vice

Task Force, the Vice President would not 
be an agency for purposes of FOIA. See

6. The dissent cites an article in an obscure law 

review (not in the record) as evidence that the 

Task Force actually exercised the power to re- 
solve a dispute between OMB and OSHA. Dis­
sent at 1308-09 n. 17. The law review article 
claims that the Task Force’s dispute resolution 

authority was rarely invoked and that the OSHA 
example was the only publicly known example 

of its exercise. Olson. The Quiet Shift of Power: 
Office of Management & Budget Supervision of 
Environmental Protection Agency Rulemaking 
Under Executive Order 12,291. 4 VU.Natural 
Resources L. 1. 44 & n. 210 (1984). But close 

examination of the law review article's sources 
shows that it is unlikely any such incident took 
place. At hearings on OMB’s authority under 
Exec. Order 12,291, the representative of the

“or [to] ensure, tlu 
to the President!;

3181, 3185-88, 92 L.Ed.2d 583 (1986) (presi­
dential power to remove executive branch 
officials crucial to presidential control). 
Presidents are, for that reason, reluctant to 
delegate real supervisory authority over 
the executive branch to the Vice President. 
As Professor Rossiter has observed, it is 

for the President to give the

MEYER v. BUSH
c,te“981 ^A^trong'v. Bush, 924 F.2d 282, 286 n. 2 

(D.C.Cir.1991) (President and Vice Presi-Despite 
is .nt, it is a permak^

vW-

I

*1

I

the Task Force, in dealing with the OMB

disputes or bring them to the President, it any eventi deSpite the Vice President s
js rather hard to imagine that the OMB do no(. believe bis status as Chair-
Director, or any other head of a depart- man’lent the Task Force any authority 
ment or agency who reports directly to the independent of the president. The Vice 
President, would acquiesce in a Task Force president is tbe oniy senior official in the 
decision that was thought not to represent executive branch totally protected from the 
directly and precisely the President s opin- president.s removal power. See Bowsher

v y g 721 27) 1()6 g ct

Presidency 64-66 (1988). No matter how 
close the personal and functional relation- 

tbe ship between a Vice President and Presi­
dent, the former, mindful of traditional 
presidential concerns, presumably will not 
---------  direction to others in the executive

ion. It seems implicit that the Vice Presi­
dent and the other members of the Task 
Force were not expected to resolve dis­
putes themselves, without presenting 
those disputes to the President, unless 
they already knew the President’s views on 
the exact issue. This, of course, means the 
Task Force was not expected to act with 
significant independence. Not surprising-

No. 12,498 § 1(d)). . if 

rcised all the powen 
ributes to it, we woula  ̂W 
•ce to have generated 

seven documents
i FOIA request

>ute resolution mecha- 

ve Order indicate
see dissent at 1309 n. 18), '^Sh| 

e opinion the Task Foroe S«g

functional

PS

President. The Vice President’s chairman-

AFL-CIO claimed that the Task Force had inter­
vened in an OMB-OSHA dispute to uphold 

OSHA's position. Nonetheless, the representa­
tive then conceded that “none of the intergov­
ernmental exchanges ... are documented. 

Hearings on OMB Control of OSHA Rulemaking. 
Hearings Before a Subcomm, of the House 
Comm, on Gov't Operations, 97th Cong., 2d Sess. 
22 (1982). In discussing the OMB-OSHA con­
flict, the head of OMB at the time merely noted 
that the Task Force had reviewed the matter but 
made no mention of an alleged appeal or a 

resolution of a dispute. Id. at 318.

7. We do not have to decide whether the Vice 
President could ever be the head of a FOIA 

agency.

ie OMB Director;^ 

live disputes betw

I

91, § 3(eXl). ; In 
e Task Force thebre 
between the Olteji 

lent, placing the Ta 
readth from the £fe 
OMB Director, 
the President in roe 

utive branch, is ^asjt^-. g, 
1307) the cabinet offi^l 

ot actually, closest1 to J

owers, and so it un* 
ider FOIA, n

determined, howevS-^' 
rce’s role, vis-a-vis'tK?j 
binet or agency
a FOIA agency.-, Tm: 
give the Task FoKe. 
providing "gnidanS®>j

I

1

Director (or the agency heads), acted with

to resolve Act, not Federal Records Act).

I
^diret^^

MB, to do anything.*.? 
wished directions 

>ranch, it found it ne©^ 
President to put suc^ j

:abinet members serv» 
orne, therefore,, were 
i ,ie heads of their ‘ 
.her as the functior ‘ 
ants to the 1__ .
1 staff” are, it will be , 
om FOIA 
thstanding 
ises—which is not rel^ 
ee no indication that
Task Force, directed '

(

significant staff innk
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separate staff is a strong indicator that it

’2

-'•i:
p-

-.-f

2-

ment” in the Executive Office. As we

L, <1 b ep did VC atdil; vail UC HU’V ------------------------ ---- -- -r ' .

“establishment” with indepen- the group is important in determining its ’.

Certainly, the President, if he wished, could 
have ignored his own Task Force. ■’W;

k

i-

»*«

words, they are weaned away from presj-, 
dential influence and made, in that sense,; 
more independent. Whether these maxims

I

i ’ *

-JOT

2

presidential appointees are captured relaj 
tively quickly by their staffs—in other 
words, they are weaned away from presj-,

dent authority. Veterans of bureaucratic relative independence from the President 

wars t

8. The Executive Order carefully stated that its
purpose was only for internal management and
that it created no private rights. As such, it is 
doubtful that it had any legal significance. An
Executive Order devoted solely to the internal
management of the executive branch—and one
which does not create any private rights—is not,
for instance, subject to judicial review. Michi­
gan v. Thomas, 805 F.2d 176, 187 (6th Cir.1986);
independent Meat Packers Ass'n v. Butz. 526 F.2d
228, 235-36 (Sth Cir.1975), cert, denied, 424 U.S.
966, 96 S.Ct. 1461, 47 L.Ed.2d 733 (1976). The

or group, within the Office of the Presi­
dent, without a separate staff, can be re­
garded as an ‘

separate staff, borrowing 0MB personnel creating an agency under FOIA by infor- •
as needed. We doubt that any individual mally delegating authority to an "establish- ;;

• ___ * f Ac lira

have indicated, however, the structure of .*¥>5

more inaepenaent. w netner tnese maxims 
are true or not, the Task Force’s lack of a

was neither an “establishment” nor an in-, 
JoT-ionrlant- ontnr in tha PYAPllfiva hronnk '

fti-

Furthermore, the Task Force operated out dum or by Executive Order.8 Otherwise, 

of the Vice President’s office without a <

'••A • »
-

•’■-it

I

/st

Ea-
r

s-

I
I
|
i 
s
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ship, thus, cuts against appellee’s argu­
ment.

The Task Force’s lack of a separate staff 
further indicates the absence of indepen­
dent authority. In Soucie, we implied that 
structure and function, for purposes of de­
fining agency, are interrelated. “If the 
OST’s sole function were to advise and 
assist the President, that might be taken as 
an indication that the OST is part of the 
President’s staff and not a separate agen­
cy.” Soucie, 448 F.2d at 1075 (emphasis 
added). FOIA, by declaring that only “es­
tablishments in the executive branch” are 
covered, 5 U.S.C. § 552(e), requires a defi-

the executive branch is virtually powerless 
without a staff. And it is often said that

A: $

its lack of a firm structure.

It could be said that, in one sense, the
President “established” the Task Force, al­
beit by informal presidential direction, and FOIA agency. So the Executive Order is, 
then later delegated to it certain functions according to the dissent’s logic, mere sur-
under Executive Order 12,291. But the plusage. See dissent at 1303 n. 9; see also
Task Force was simply a partial cabinet dissent at 1301.

The President does not create an
“establishment” subject to FOIA every

I
fee­
d­

dependent actor in the executive branch.

The dissent at 1312 n. 24 suggests that 
the Executive Order might distinguish this 
case from one in which the President mere£ 
ly instructs several cabinet officers, or a ■" ■ 

nite structure for agency status. And just group of White House assistants (or per- 
as the intended exemption for the Presi- haps the Chief of Staff), to perform the f
dent’s personal staff leads us to believe same duties. But that distinction appeaijs
that proximity to the President is relevant inconsistent with the dissent’s insistence 7?
so, too, the exemption suggests the impor- that the crucial factor is the function per-
tance of structure. For another character- formed by the entity in question. As we 
istic of the President’s immediate staff is understand our colleague’s reasoning, if 

the President had set up this exact struc­
ture by memorandum, or even by oral di­
rection, the Task Force would still be a

i

will insist that the typical officer in Function is crucial, but, like the architect

Order seems no different than a presidential 

memorandum delegating certain tasks to the 

Vice President and to some cabinet officers or y. 
to the President’s own staff. If agency heads 
appealed directly to the President over a dis­

agreement with 0MB (or the Task Force) on . 
regulatory matters—without giving the Task 
Force its opportunity to resolve disputes—it 
surely would not have been thought "illegal."

group. The President does not create an
~ ~ “ * J [3] We do not think much should turn ■

time he convenes a group of senior staff or on whether the President delegates author-
departmental heads to work on a problem, ity to a White House group by memoran-

of course, a future President could avoid . ;’

I
'3;'t

i I

same duties. But that distinction appeai-s
•_______ • x__ x __ :xu ____ . -is

.J.

I
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•ij
in

employed at least bears on the
structure

y.

1311 n. 22.

over

caseal cabinet officers, o?^- 
louse assistants (or’peJS

li-t-f Staff), to perform' ends—arrangements thatthat distinction sippea#^ 
the dissent’s insistence' 
ctor is the function.^ X

set up this exact’ stra< .i-tfWK’' ? 
ium, or even by oral’db ;
Force would still befi 

the Executive Order is' ’ £

dissent at 1313,

!nly discloses exactly how he will review

iissent’s logic, mere suiS
Force forthright than the behind

i'*'

had set up this exact Task Force structure

y under FOIA by infor- .

If, on
wever,

dent’s Cabinet 29 (1963).ing his enure caoiiici ■= ------------ceiving the unanimous vote of his cabinet 
against a certain decision, Lincoln announced.

I-'

—• not. See dissent at 
As for our dissenting col­

about the President’s

s are captured j

ict-1
i 1

£

puts it, he ma;

MEYER v. BUSH
Cite as 981 FJd 1288 (D.C.Clr. 1993)

believe that form fol- position leaves open

I

i

aaencies See Sierra CluO v. uosue, 13n n 22 It wouid appear, then, that the
F 2d 298 406 (D.C.Cir.1981); Public Citi- Une dissent draws in this case is gov- 

.. Burke. 843 1«3, 1477-78 e„ed m0K bS -r

that in this case—structure

&
___

think much should , turn - 
esident delegates authob

Force composed partially of senior 
The dissent acknowledges that the House staff and cabinet officers?

The dissent appears to recognize that the 
tnaruui —- ------------------ employed at least bears on the
therefore, a duty to oversee the regulatory question whether the President has dele- 
oolicies produced by the departments and gate(J independent authority. Dissent at

________ _ __. a------------  
iy keep the discussion entirely______ exact same

justified by the record), Sierra Club at 657 COvered by FOIA or 
F 2d at 407 But should he use a group of 1311 n. 23. — 
cabinet officers and perhaps White House Hague’s concerns

Louis Sullivan, we
lows function.

[4] ________
president has a constitutional duty to see 
that the laws are faithfully executed, and,

.■--rlsks creating a FOIA a=.

Soucie test of all meaning.

The dissent does not dispute, however,

weaned away from j 
and made, in that s 
. Whether these ma 
ic Task Force’s lack of^-£| 
a strong indicator that jt ' 
establishment” nor an in^ 
in the executive brandE^

1312 n. 24 suggests 
ier might distinguish__
vhich the President riiere^

tity in question. As; wg 
olleague’s reasoning,^ '1’

B
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the obvious question: pVOlWVn --
how would we treat an analogous Task

White

sUlf in - UXe the to ■•shroud [the Tash ae-

The dissent does not dispute, nowev®r’ , ht more forthright tnan me ue.uuU 
dissent at 1311-12 & n. 2J that if the th g approach sanctioned in
President used only White House staff in the 

this manner, he would avoid FOIA alto­
gether. In other words, if the President

^t^cutive branch officiais

^.— L0I^.„te™teed neats. But there 

authority to his cabinet. In ligh j uth jUst as would senior
sound observation, however, Rjs ^uR ^^e staffer We think the dis­

sent’s characterization, moreover, of the
Task Force as the “people” behind the

'"1

nch is virtually powerlesa1 
^-■itis often said^Bg 

..i s are captured rp]ay 
y their staffs—in other
ATAanrsH owraV Er-nrm _ _____P >

Sierra Club.
In sum, the Task Force was not a body

with “substantial independent authority to 
.........i. The van-

Task Force

'3T

I

1

ar’ 't 1303 n. 9; see also

think much should turn i ..
k ..... w 

use group by memoran- J., 
tive Order.8 Otherwise; 
e President could avoid ' y ? . 
y under FOIA by infoiS . -U:.. 
uthority to an “establish2 -i , 
ecutive Office. As- we

the structure of . 7 
rtant in determining Rs 
nee from the President V' 

I, but, like the architect

ifferent than a presidential

agencies. See Sierra Club v. Costle, G51

X M 1473, 1477-78

.•ij 

gating certain tasks to tbe V3 
to some cabinet officers or « 

>wn staff. If agency heads ,'3 
o the President over a dis- 4’S 

4B (or the Task Force) on 
—without giving the Task 

Tity to resolve disputes—it << 
tave been thought "illegaL” Vg 
ddent, if he wished, could , - 

wn Task Force.

zen v. Burke, 843 F.2d 147d, wm-.o erned more by t< 
(D.C.Cir.1988). Nonetheless, the dissent in- logical principle.

Xr FOIA If he performs this role alone, clear just what factors distinguish this case 
meetinc with his cabinet officers and agen- from a multitude of similar arrangements 
cy heads “face to face," as our colleague that a President could use to accomplis

VtlOWatJOavzaa —----Lllv ---- — #

the agency rule is the diSSent is unwilling to categorize as

; J

nor an

White House staff personnel

the other hand, a President employed ments. But taere 

his entire cabinet as bis Task■ T® ” “erc|se substantial independent authori-

does dZbt that a Pres * noria lact, did tbeyd. ao^t

the- .otjupa^. The cabinet oBicers

X“=e--su«ers: We think the dis-

construe the Executive Order as granting
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points out, the House/Senate conference

issue certified to us, we remand the case to quite specific guidance Congress provided L'

For the purposes of this section, the

not be considered agencies under [the

I. Background form governmental functions and control

7- ’

p-'

3
■gt.'.-;

•‘••A

A. Legislative History

Congress in 1974 amended the Freedom 
of Information Act to broaden the defini­
tion of "agency” to encompass more enti­
ties “which perform governmental func­
tions and control information of interest to 
the public,” H.R.Rep. No. 876, 93d Cong., 
2d Sess. 8 (1974), U.S.Code Cong. & Ad­
min.News 1974, 6267, 6274, reprinted in 
FOIA Source Book: Legislative History, 
Texts, and Other Documents, Committee on 
Government Operations, U.S. House of 
Representatives 121, 128 (1975) [hereinaf­
ter FOIA Source Book], These amend­
ments expanded the definition of an "agen-

the district court.

It is so ordered.

Act’s definition of an “agency.” The ma- f ** 
jority opinion does not give due weight erations stated: 
either to the applicable law or to the actual
role the Task Force played in the Presi­
dent’s regulatory reform program. Ac­
cordingly, I dissent.

t'

IB

I

--

for the President’s decision intra-agency 
disputes which, in truth, only he can re­
solve. As such, the Task Force fell within 
the Soucie test as an entity “whose sole 
function is to advise and assist” the Presi­
dent.

definition of “agency” has been expand- / 
ed to include those entities which may |

not be considered agencies under [the i
APA, 5 U.S.C. § 551(1)], but which per- ;
form governmental functions and control - -
information of interest to the public. 
The bill expands the definition of agency

BF-'’
KA 1

i '■

F-
Li'- 
J
I

n

fe’--
Ft

* .

I

cabinet department heads concerning sig- committee, citing this court’s decision in 
mfleant proposed regulations, and to shape Soucie v. David, 448 F.2d 1067 (D.C.Cir- 
TOV* f'riO KOVAC'1tm __ *

1971), clarified that “Executive Office of 
the President ... is not to be interpreted as 
including the President’s immediate person­
al staff or units in the Executive Office 
whose sole function is to advise and assist' ' 
the President.” H.R.Rep. No. 1380, 93d & 
Cong., 2d Sess. 14 (1974), reprinted i^ 

Accordingly, for the reasons stated, we FOIA Source Book 219, 233 [hereinafter M 
conclude that the Task Force was not an Conference Report]. What the majority 
agency under FOIA. Having decided the overlooks, however, is the additional and

a

for purposes of [FOIA]....

The term “establishment in the Execu- 
tive Office of the President,” as used in 
the amendment, means such functional 
entities as the Office of Telecommunica- 
tions Policy, the Office of Management: ' 
and Budget, the Council of Economic Ad- | 

visers, the National Security Council, the k 
Federal Property Council, and other simi- >
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not supported by the record in this case, cy” expressly to include an “establishment 
The Task Force seems to have been merely ... in the Executive Office of the Presi- 
a committee which convened periodically dent.” 5 U.S.C. § 552(e). As the majority' 
both to bring together the views of various points out. the House/Senate confera.„„

!
!

for determining when an establishment in . .v 
the Executive Office of the President is an W 
“agency” for FOIA purposes. - *'

WALD, Circuit Judge, dissenting: Most significantly, Congress contemplat- «j®. •

A close examination of the Freedom of that “agency” would encompass entities/ j 
Information Act (“FOIA” or “the Act”) and like the Task Force, which are created sole- 
its legislative history, the governing FOIA ly by executive order. The statutory lan- 
precedent, and the record of the Task guage expanding the definition of an agen- 
Force’s creation and functions demon- cy originated in the House bill, H.R. 12471. •
strates that the Task Force falls within the In its report accompanying that legislation,

the House Committee on Government Op-

'/UshI

■I ‘

1

)

lar establishments which have been or 
may in the future be created by Con- .' 
gress through statute or by Executive .1 
order.



1

No. 876, 93d Cong., 2d Sess. 8
H-R-Rep-
n974), U.S.Code Cong. & Admin.News 
J974, 6274, reprinted in FOIA Source

f

I*- \ it is contained in this bill means func-

tt- on Government Op- ' communications Policy, the Office of Id. at 1075.

of this section, the 
rtf hac hoon ovnonfT. v

ft

territories, or the District of Columbia" This

with the substantial independent authority in
.f £_____ ” Iirhir'h in

2. It is worth noting that while tne senaie uu> 
did not expressly refer to entities within the

(

4

Report merely imposed the^additional re- 

quiicmvitt M... ------- -
cording to the Soucie test. Conf.Rep. at 13, 14

In the oft-cited case of Soucie v. David,

teroreted the APA and the FOIA to confer 
.. J   - — 11 KI if

that in focusing on "functional enti-

President, Congress intended to. exclude 
from the FOIA the President’s own rec­
ords. An exchange during the floor debate 
on H.R. 12471 between Representative 
Moorhead, chair of the Foreign Operations

establishments wiuuu unc --- ---------------- -
of the President, excepting only the Presi­
dent’s “immediate personal staff” or units 
whose “sole function” is to advise and as-

!

1

1J

0

■

r, is the additional and 
ance Congress provided

r

I1

cates 
ties”

t

ses < ______
ency” has been expand­
ose entities which may 
id agencies under [the ■

ce of the President is an 
A purposes.

y. Congress conteihpla?.”

nomic Advisors, /oz r.zu .
this does not undercut the congressional deter- 
mination that entities created by executive: or- 
ders can be “agencies" under the FOIA. After

Manager of [sic] the Budget, the Council 
of Economic Advisers and so forth; that 
it does not mean the public has a right 
to run through the private papers of 

the President himself?

Although this court has subsequently conclud­

ed that one of the House’s illustrative examples 

of a "functional entity," the Council of Econom-

that committee, illustrates this:

Rep. Erlenborn: The question has been 
asked by Members on C.~ *k“
aisle as to the meaning of two definitions 

of agencies 1------------
fice of the President.

I wi
correct, as it states in

hen an establishment in

■4 
ould encompass entities? 

“, which are created sole? 
der. The statutory Ian- 
ie definition of an ageri- 3® 
t House bill, H.R. 12471J Ji 

P' ;ng that legislation? -

W-
T. 

1^

1. Although this court has suosequenuy 
ed that one of the House's illustrative examples 

of a "functional entity." the Council of Econom­

ic Advisors, falls within the Soucie exception for 
units whose "sole function" is to advise and 

assist the President, Rushforth v. Council of Eco­
nomic Advisors, 762 F.2d 1038 (D.C.Cir.1985), 
this does not undercut the congressional deter­
mination that entities created by executive or-

I

asked by Members on this side of the B. Precedent _ _

It I11C<*AXAA1^ V* WWW —------------ 1*1 waaw ------------------------- ----- .

to include the Executive Of- 443 F.2d 1067 (p C-Cir.lST^this eourt m-

administrative unit

3ffice of the Preska 
5t>2(e). As the majority 

fouse/Senate conference 
this court’s decision 
448 F.2d 1067 (D.C.Cir)J 

at “Executive Office bO 
s not to be interpreted as’ J 
ident’s immediate person? 
in the Executive Office 

>n is to advise and assist a 
H.R.Rep. No. 1380, 93d 
14 (1974), reprinted 
>k 219, 233 [hereinafter :!

its independent function of evaluating fed­
eral programs....” Id. at 1075.

This court has applied the Soucie “sole 
function” test three times to entities within 
the Executive Office of the President; two 
of the three entities were found to be

Executive Office of the President, the Senate 

plated that they would be included as "agencies
Committee on Government Operations contem­
plated that they would be included as agencies 

under the Soucie test:
Section 3 expands on the definition of agen­

cy as provided in section 551(1) of title 5 [the 

APAJ. That section defines "agency" as each 
authority (whether or not within or subject to 

review by another agency) of the Government 
of the United States other than Congress, the 

courts, or the governments of the possessions, 
territories, or the District of Columbia This 
definition has been broadly interpreted by the 

courts as including "any administrative unit 
with the substantial independent authority in 
the exercise of specific functions," which in 
one case was held to include the Office of 

Science and Technology. Soucie v David, 
448 F.2d 1067, 1073 ([D.C.Cir.J 19™)- 

S.Rep. No. 854, 93d Cong.. 2d Sess. 32 (1974), 

reprinted in FOIA Source Book at 153, 185.

the FOIA the President’s own rec-

low[ed] the House bill "-the bill that defined 
"agency" to include establishments within the 
Executive Office of the President-the Confer­
ence Report merely imposed the additional re­
quirement that this term be "interpreted ac­

cording to the Soucie test. CokfRep. at 13, 14 

(emphasis added).

It is worth noting that while the Senate bill

t]. What the majority^

..„t .0 I*
correct, as it states in the repo exercise of specific functions.” Id.
committee, that the term establishme (emphasis added). We determined
in the Executive Office of the President of gcience and Technology

("OST”) satisfied this test.virtue of

BOOK 121, 128 (emphases added).1

Additionally, the legislative history indi-

within the Executive Office of the

-

--is

MEYER v. BUSH 1299

Cite ai. 481 FJd 1288 (D.C.CIr. 1WJ) .
Rep. Moorhead: No, definitely not. 1 
think the report is crystal clear on that. 
I thank the gentleman for bringing it up.

120 Cong. Rec. 6806 (1974), reprinted in 
FOIA Source Book at 241 (emphasis add­

ed).
From the foregoing, we can surmise con­

gressional intent on the definition of an 
agency to the following extent: It includes 
establishments within the Executive Office 
of the President, excepting only the Presi­
dent’s “immediate personal staff” or units 
whose “sole function” is to advise and as­
sist the President.1 It encompasses enti­
ties created by executive orders, with no 
requirement that the entity receive direct 
congressional approval or appropriations. 
And it shields the President’s own records.

1

3S

nclude an “establishment?

 -------  „.**w<* 

>/4 •* rvrtv^rtlrtrt tinzlrtw rzlvxk . *

551(1)], but which per; 
.al functions and. control 3 
interest to the public. 
the definition of agency 
[FOIA]....

blishment in the Execu- S 
? President,” as used in 
means such functional 

ffice of Telecommunica’- <3 
Office of Management gx 

Council of Economic A<1- 
lal Security Council, the kl 
Council, and other siriii- 

ta which have been or 
ire be created by Con- Jg 

-.atute or by Executive

from

H.R. 12471 between Representative 
>

and Government Information Subcommit­
tee of the House Committee on Govern­
ment Operations, and Representative Er­
lenborn, the ranking minority member of
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tion is an expansion of the APA definition, see 
H.R.Rep. No. 1380, 93d Cong., 2d Sess. 13 (1974), 

reprinted in FOIA Source Book at 219, 231, any 
entity determined to be an agency under the 
APA should easily qualify as an agency under 
the FOIA.

LafeX.'

“agencies.” 3 In its first application of the 
Soucie test, this court held that the Office 
of Management and Budget (“0MB”), an 
entity within the Executive Office of the 
President,4 was an “agency” under the Ad­
ministrative Procedure Act, 5 U.S.C. 
§ 551(1) and the National Environmental 
Policy Act (“NEPA”), 42 U.S.C. § 4332. 
Sierra Club v. Andrus, 581 F.2d 895 
(D.C.Cir.1978).5 The court held that, al­
though the OMB’s primary statutory duty 
was to prepare the President’s budget pro­
posal for submission to Congress, it was an 
agency under the “sole function” test. Id. 
at 902. The court noted that the prepara­
tion of the budget was “an aid to Congress 
as well as an instrument of presidential and 
policymaking control over the executive bu­
reaucracy,” and that the 0MB had other 
“management, coordination, and adminis­
trative functions.” Id. The court also 
found that Congress "signified the impor­
tance of OMB’s function, over and above 
its role as presidential advisor,” when it 
provided for Senate confirmation of the 
OMB’s director and deputy director. Id.

In 1980, this court applied the Soucie 
test to determine that the Council on Envi­
ronmental Quality (“CEQ”), a unit within 
the Executive Office of the President, was 
an “agency” for purposes of the Govern­
ment in the Sunshine Act, 5 U.S.C. 
§ 552b(b), which adopted the FOIA defini­
tion of an agency. Pacific Legal Founda­
tion v. Council on Environmental Quali­
ty, 636 F.2d 1259 (D.C.Cir.1980). The CEQ 
was created by the NEPA, which autho­
rized it to advise the President in preparing 
his annual environmental policy report; 
prepare studies on environmental condi­
tions and trends for the President; review

3. We did not apply the Soucie "sole function" 
test to the White House Counsel, but instead 
treated it as part of the President’s “immediate 

personal staff." See National Security Archive v. 
Archivist of the United States, 909 F.2d 541, 545 
(D.C.Cir.1990).

4. The OMB itself was a presidential creation. 

See Reorganization Plan No. 2 of 1970, 35 Fed. 
Reg. 7959 (1970), reprinted in 31 U.S.C. § 501 
note (1988).

5. The APA defines agency as "each authority of 
the Government of the United States, whether 
or not it is within or subject to review by anoth-

R

ardous substances from navigable waters?7 ? ; 
Pacific Legal Foundation, 636 F.2d at 
1262. Relying on the Supreme Court’s de- 
termination in Soucie that the GST’s au­
thority to evaluate federal programs was 
sufficient to qualify it as an agency, this '?■ 

court looked to the CEQ’s executive order 
authority to evaluate federal programs and 
likewise found it sufficient to qualify the 
CEQ as an agency. Id. at 1263.

The only entity within the Executive Of­
fice of the President that this court has 
found not to be an agency under the "sole 
function” test is the President’s Council of 
Economic Advisors (“CEA”). Rushforth v. 
Council of Economic Advisors, 762 F.2d 
1038 (D.C.Cir.1985). The CEA was created 
by statute, housed in the Executive Office 
of the President, and authorized to, among 
other things, advise and assist the Presi­
dent in formulating his economic policies; 
gather information concerning economic 
developments and trends; and appraise 
federal programs and activities in light of

er agency.” 5 U.S.C. § 551(1). Although the 

Sierra Club court was determining agency status 
under the APA, and not under the FOIA, its

* •
B'

...

and appraise federal programs that affect', 
the environment and make recommenda-)

'$
K

federal programs related to environmentaf 
nnallfv and fnr iccninrr nriiiAalinno En

structive here. Obviously, it applies the appro- 
priate test, and moreover, since the FOIA defini- t j? 

_________ :__ xl__ a r»» _____ _ ‘

- K

tions to the President about those pro-; 
grams; and recommend national environ-! 
mental policies to the President. 42 U.S.C. 
§ 4344. The CEQ’s mission was later ex­
panded by several executive orders, which1' 
made it responsible for overseeing activi-* 
ties of federal agencies; for coordinating^ 
fpdartil nmcrramc rolaforl irx wivzxx_i; 

quality and for issuing guidelines to feder-° 
al agencies for preparing Environmental,1 
Impact Statements; for issuing regulations' 
to federal agencies for implementing theC 
procedural requirements of the NEPA; and' '* ) 
for publishing and revising the national?

..'■i

■

■'Vv.b, •
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int and make

e<.^..imend national

agencies; for coordinating;

r preparing Environment

agencies to prepare required statements,

Id. at 1041.

V

Executive Order No. 12,291, saying that

ft

I
K

a
bib

li

II. Application of the Law 
to the Task Force

Turning now to the Task Force, it is 
au-

Itides for implementing the8 
tirements of the NEPA; anct* 

n for removing oil and ha^f

g;

ST

on the Supreme Court’s 
Soucie that the OST’s au- ' 
late federal programs was1’ 
alify it as an agency, this'/ 
the CEQ’s executive order . 
luate federal programs and | 
it sufficient to qualify the ■
ncy. Id. at 1263. ?

. • »JT '

federal programs that affet4£gMpM 
recommenda;)^^''

P dent about those pn&fggd 

e<....imend national
to the President. 42 U.S n tpSF 

3EQ’s mission was later ex'. 
oral executive orders, whidng^ < 
risible for overseeing activb*|^fe 

agencies; for coordinating* 
ms related to environmental1:^'; 
issuing guidelines to feder.°^E 

r pronarina EnyL-or.n'.cntf? j-p. 
mts; for issuing regulations^'®.

eral executive orders, whic^^^;'

■isi
1‘h/W'

purposes hinges primarily on its functions.
See, e.g., Rushforth, 762 F.2d at 1043 n. 7 
(“it is, at bottom, its function that deter­
mines an entity’s status for FOIA pur­
poses”); see also Ryan v. Department of 
Justice, 617 F.2d 781, 788 (D.C.Cir.1980) 
(agency status depends on “general nature 
and functions” of a particular unit). Spe­
cifically, agency status does not depend on 
where within the Executive Office of the 
President (but outside the Office of the 
President, see infra 1309-10, 1311 n. 23) 
the establishment is located, see Rush­

's] regulatory policy, issuing guidelines for yort/i( 762 F.2d at 1041 (while the CEA and 
 ‘ ‘ the OST were “located, hierarchically, in

and promulgating regulations for imple- the same position ..., there [was] no indi- 
menting the procedural provisions of a key cation that [their] functional roles ... were 
environmental law. Id. See also id. at same; and critically, ’t was the func-
1042 (the CEQ’s “expanded duties ... took nonai roie of the agency on which Soucie
[it] out of the realm of entities the sole turned”) (emphasis added), nor on congres-
function of which is to advise and assist the sionany granted authority, see id. (CEA
President”). Judge Starr also distin- and CEq had virtually identical authorizing
guished the CEA from the OST, found in statutes). Thus, determining whether the
Soucie to be an agency, by the OST’s abili- Tagk Force is an agency requires a careful
ty to “take direct action.” Id. at 1041. examination of both its authorized and ac-

This court most recently applied the Sou- tual functions.
cie test not to an entity within the Execu­
tive Office of the President, but to the
Defense Nuclear Facilities Safety Board,
an “independent establishment in the exec­
utive branch.” 42 U.S.C. § 2286(a). In
Energy Research Foundation v. Defense obvious that both its structure and its 
Nuclear Facilities Safety Board, 917 F.2d thorized and actual functions satisfy all
581 (D.C.Cir.1990), we held that the Board statutory and case law requirements of an 
was an agency under the Soucie test, agency under the FOIA, 
based on four functions demonstrating that
the Board did “considerably more than
merely offer advice”: it conducted investi- A-

gations; .formally evaluated the Energy

MEYER v. BUSH 

Cite as 981 FJd 1288 (D.C. Clr. 1993)

the President’s economic policies. 15
U.S.C. § 1023. The court noted that the
CEA and the CEQ, which the court had 
earlier determined to be an agency, were 
created by statutes that were “for all prac­
tical purposes, identical.” Rushforth, 762
p.2d at 1041. Nonetheless, Judge Starr, 
writing for the panel, distinguished the
CEA from the CEQ on the ground that the 
latter’s statutory functions had been ex­
panded under several executive orders. Id.
These expanded—and apparently disposi- 
tive—functions included coordinating feder-

The Task Force as an Establishment

First, the Task Force was an “establish- 
Department’s standards relating to defense ment” within the Executive Office of the 
nuclear facilities; “force[d] public decisions President. The legislative history of the 
about health and safety”; and possessed FOIA’s expanded definition of “agency” 
the authority to impose reporting require- makes clear that entities created by execu-
ments on the Secretary of Energy. Id. at tive order are sufficiently “established” to
584-85. The court found that, since fan within its ambit. H.R.Rep. No 876, 93d
“[e]valuation plus advice was enough to Cong., 2d Sess. 8 (1974), U.S.Code Cong. &
make the Office of Science and Technology Admin.News 1974, 6274, reprinted in
an ‘agency’ in Soucie,” and the CEQ an FOIA Source Book at 121,128. The major­
agency in Pacific Legal Foundation, the fty, however, in its inquiry into the nature
Board’s evaluation and other functions of the delegation of authority to the Task
more than fulfilled the Soucie test. Id. Force, completely overlooks the formality

These cases teach us that whether an and authority of the delegation provided by

establishment is an “agency” for FOIA 1------------ ------- — — . - 

ncy. Id. at 1263.
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suggesting that it lacked a sufficiently

1296. Although the President announced President? Without deciding whether

the Executive Order that spelled out the

requires a, 
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the President established the Task Force

5

“establishment’’^

J

t’’

I

r

mediate personal staff,” which has been exempt 
from FOIA, lacks a "definite structure.” (TH -jai

6. The government acknowledges that an execu­
tive order remains in effect until formally re­
scinded. Letter from Appellant to Clerk of 

Court, October 2, 1992, at 4. See Feliciano v. 
United States, 297 F.Supp. 1356, 1358, 1359 
(D.P.R.1969), aff’d, 422 F.2d 943 (1st Cir.), cert, 
denied, 400 U.S. 823, 91 S.Ct. 44, 27 L.Ed.2d 51 
(1970). An executive order is, for many pur­

poses, a form of presidential "law.” See, e.g., 
Old Dominion Branch No. 496 v. Austin, 418 
U.S. 264, 94 S.Ct. 2770, 41 L.Ed.2d 745 (1974) 
(managerial executive order lacking specific 
statutory authority can be "relevant federal law” 
for purposes of Supremacy Clause); In re Nea- 
gle, 135 U.S. 1, 10 S.Ct. 658, 34 L.Ed. 55 (1890) 
(executive directive issued by the Attorney Gen­
eral was a "law of the United States” under the 

habeas corpus statute). See generally John E. 
Noyes, Executive Orders, Presidential Intent, and 
Private Rights of Action, 59 TexL.Rev. 837, 839 
(1981) (executive orders are "the most impor­
tant type of 'Presidential legislation’").

While an executive order that merely imple­

ments a personal policy of the President may 
not be enforceable in a private civil action, 

Independent Meat Packers Ass'n v. Butz. 526 F.2d 
228, 236 (Sth Cir.1975), cert, denied, 424 U.S. 
966, 96 S.Ct. 1461, 47 L.Ed.2d 733 (1976); Man­
hattan-Bronx Postal Union v. Gronouski, 350 
F.2d 451, 452 (D.C.Cir.1965), cert, denied, 382 

. U.S. 978, 86 S.Ct. 548, 15 L.Ed.2d 469 (1966), at 
least one commentator has concluded that Exec­
utive Order No. 12,291 nonetheless binds the 
agencies under the doctrine of the unitary exec­
utive, which makes the rule of the executive the 
rule of the agency, and the doctrine that agen­

cies must follow those rules that go beyond 
mere regulation of internal housekeeping. Pe­

ter Raven-Hansen, Making Agencies Follow Or­
ders: Judicial Review of Executive Order 12,291 
1983 Duke LJ. 285.

7. At least one entity outside of the Executive 
Office of the President that was created without 

statutory or executive order authority has been 
determined an agency for FOIA purposes. See 
Niemeier v. Watergate Special Prosecution Force, 
565 F.2d 967, 969 n. 2 (7 th Cir. 1977) (Watergate 
Special Prosecution Force, whose authority was 
delegated by the Attorney General through a 
formal Department of Justice regulation, was an

- -! 

present system of including one agency within ; i 
another or of authorizing internal boards or^ - 

.............................

by "informal presidential direction” and approval, the executive order offers, S' W 
suggesting that it lacked a sufficiently most formal means available to the 
“definite structure” to qualify for agency dent to create or assign responsibihty fean 
status. Majority opinion (“Maj. op.”) at entity within the Executive Office of the'’ 
1296. Although the President announced President? Without deciding whether an’ 
the formation of the Task Force before he entity in the Executive Office of the Presi 
issued Executive Order No. 12,291, it was dent without executive order authority can 
the Executive Order that spelled out the < L _____ o__ f" Ul
Task Force’s mission, responsibilities and entity whose role Is established by an Zx^v 5 
relationship to other entities in the execu- utive order is a sufficient 
tive branch, including those within the Ex- to qualify as an agency, provided it passes'
ecutive Office of the President. Short of a Soucie’s “sole function” test? The major-)

agency under FOIA because it “exercised the1'

8. To the extent that the majority’s assertion that t 
the FOIA requires a "definite structure,” Maj^ 
op. at 1296, suggests that the statute requires^ 

specific form or structure, I must disagree. The’ 
choice of the word "establishment," in lieu of^ .’X-S 

board, division, office or some other term? 
makes the FOIA applicable to a broad range oL 

structures. See Armstrong v. Bush, 924
282, 289 (D.C.Cir.1991) (in the APA, "Congress' 
thought it 'necessary to define agency as ‘author-J 
ity rather than by name or form, because of the i?- f

__________
Perhaps most curious is the majority's anal<? , • 

gy to the structure of the White House Office, ot8 
the President's "immediate personal staff.” The', J? 

majority first observes that the President's “imj 
mediate personal staff,” which has been exempt <
from FOIA, lacks a "definite structure.” (Til 
assume for purposes of argument that this is j^WaF. 

- — '"-'BaW'

'divisions’ to have final authority'") (quoting; 

Senate Judiciary Committee Print, reprinted in 
Legislative History of the Administrative Procedure 

Act. S. Doc. No. 248, 79th Cong., 2d Sess. 13. 
(1946)). Therefore, I believe that while the gen- I 
eral structure of an entity is relevant to whether^ ’ 

it satisfies the statutory requirement of an "es-‘ 
tablishment,” its specific form or structure is' 
not dispositive of its agency status. ssy

No less novel or puzzling is the majority’s! j) 5 
requirement that a FOIA agency have a "self-* 
contained structure." Maj. op. at 1293. Does 
this suggest that no interagency task force, even 
if created by statute, heavily staffed, and arm ed ■; ■
with significant independent authority, could- 

ever be a FOIA agency? Or is it intended;tot 
exclude any entity that relies on another body. % 
for staff or other support services? Whatever 
the majority intends, this requirement appears 

incompatible both with the legislative intent to' 
expand the definition of agency and with this*, 

court's heretofore largely functional inquiry uw’ 
der Soucie.

requisite independent authority in exercising 
specific functions"). ■ ; bfus

ever be an agency,7 it seems clear that an ?

relationship to other entities in the execu- utive order is a sufficient

reorganization plan requiring congressional.

most formal means available to the Presk
-----------------:------------------------ -1 M.. .'^50
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ly, it was the functional role of the agency 
on which Soucie turned”); id. at 1043 n. 7

r
i

5 problem.” Maj. op. at 1296. This is 
not, however, a question of the President 
calling in his chief of staff and the Director 
of 0MB, or yet his entire cabinet, for a 
strategy session. Instead, it is a matter of 
the creation of a separate functional entity 
to which the President—by an executive 
or(jer—delegated significant independent 
authority to act on a continuing basis with­
out his ongoing involvement. See infra at 

1304-07.

The potential importance of executive or­
der authority is evident in our opinion in

i

Executive Office of 
>ut decidinp-

of agency and with thfi 

us is the majority's

puzzling is the majority’s! . i 

?niA h—-
Maj. op. at 1293.,ks 

erappnrv tack fares*

X because it “ex 

ent authority in

House staff possesses this characteristic, this 

characteristic is relevant to the FOIA inquiry. 
Maj. op. at 1296. By this same reasoning, the 
majority could claim that, because the White 
House Office has upwards of 400 employees, 
then only entities that have 400 employees can 
be agencies under FOIA. The majority does not 
explain how or why such fortuitous characteris­
tics of the President’s "immediate personal staff' 
can or should become relevant to our "sole 

function" inquiry.

9. Of course, how a President delegates to an 
entity is not as important as what he delegates. 
Here, he delegated significant authority to act 

independently. While Rushforth demonstrates 
that delegation by an executive order can, in 

some circumstances, be sufficient to establish an 
agency, we are not called on here to decide if

enough to make an entity an "agency”:

[Appellant mounts a policy ^Senate confk^atton of CEA members not

given great weight, as “the nature of the 
appointment” did not “speak[ ] to the func­
tion of the CEA”). Nor does this staff 
"requirement” appear anywhere in the

10. In light of the foregoing discussion, I am 
puzzled by the majority’s assertion that I view 
Executive Order No. 12,291 as mere "surplus­

age.’’ Maj. op. at 1296.

?OIA agency have a; 
Maj. op. at 1293., 

iteragency task force, even 
heavily staffed, and arin&’ 
*n^n/fant aiitk/w-itw ' wutVlI

I
i

i
President’s delegation of authority, the resources to perform those functions, 
through an executive order, was alone See Rushforth, 762 F.2d at 1041 ( critical-

L

that the President should not be allowed 
to take an entity out of, or place an 
entity in, FOIA agency status by the 
mere expedient of adding or eliminating 
duties. This argument is unavailing. poiA’s language or legislative history. In­
Congress’ intent would appear to have deed, when Congress indicated that an enti-
been to require entities having authority ty created by an executive order could be a
and the ability to act, but not those FOIA agency, it had to have contemplated
whose sole function was to render advice that the President might exercise his broad
and assistance to the President, to be powers to structure the Executive Office of
subject to FOIA. If the President adds the President to staff the new entity as he
duties to an entity which bring it outside saw fit, whether by transferring staff to it
the sole-function test, Congress would or by designating personnel of other Exec-
want the entity covered. utive Offices to provide needed support. It

such authority is necessary, and it bears repeat­
ing that I have nowhere suggested that it is. Cf 
Maj. op. at 1296. In this regard, I agree with 
the majority that a President should not be able 
to avoid FOIA merely by delegating authority 
informally. Maj. op. at 1297. In this particular 
case, however, Executive Order No. 12,291 hap­
pens to provide relevant evidence for both parts 
of our inquiry: first, whether the Task Force 
was an "establishment,” and second, how it 

functioned. In another case, however, an entity 
without executive order authority might well be 

deemed a FOIA agency.

il
I

I

to FOIA every time he convenes a group of that takes an agency outside the sole func- 
senior staff or departmental heads to work tio~ i**,t 1
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it seems clear that W? 
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MEYER v. BUSH

Cite as 981 F-2d 1288 (D.C.Cir. 1993)

v Jj surely correct that the President Rushforth, 762 F.2d at 1042 n. 5. This 
-does not create an ‘establishment’ subject confirms that the “independent” authority

tion test can be granted by the President, 
_j well as the Congress. See also id. at 
1042 (CEA lacked the “independent” au­
thority enjoyed by the CEQ—authority 
granted by an executive order); id. at 
1041-43 (emphasizing that the inquiry is on 
an entity’s functions, not its genesis).10

The majority also expresses its “doubt 
that any individual or group, within the 
Office of the President, without a separate 
staff can be regarded as an ‘establishment’ 
with independent authority." Maj. op. at 
1296. This new “requirement” of the ma­
jority that an agency have a separate staff 
is at odds with our precedent focusing on 

Tushforth?There we determined* that the how an entity functions, not where it gets

pendent authority, couHV ^ 

icy? Or is it intended IQ: 
at relies on another bod^ .^

I

K •}

I
pi-
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believe that while the geiw.J 

ntity is relevant to whether ' 
>ry requirement of an, '"eP<j 
cific form or structUKA^  ̂

agency status.

s that the statute r ,17 
icture, I must disagree^i 

“establishment," iif lieu' 

fice or some other- tei 
ilicable to a broad range'Jt  ̂

nstrong v. Bush, 924-F^d 
?1) (in the APA, “Congress^ 
to define agency as ‘author^ f 

ime or form, because of the 
eluding one agency withip ; 
prizing internal boards 0/ c 
'i- authority’”) (quoting 'J

il ee Print, reprinted in-
the Administrative Proceduri; ?
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service of the OIRA Administrator as Ex;OCJVIVt OS tJt-'
ecutive Director of the Task Force (rein^. 

iha nolifinol CllQcinn i4-r. U:_t

idbK ruivc vicaiij imu luncuODS; . < /- 
“advising and assisting the Presi?; •

most important indication of the Task; 
Force’s role....” Maj. op. at 1294. This 
Executive Order gave the Task Force “sub-

id, charging it with the di-' 
far-reaching regulatory r?3 " s’

• k-

Lulo), TW U Un uutcr yruuriw, iiauug a piupvouu ui vuiiivs*v»j

168, 95 S.Ct. 1491, 44 L.Ed.2d 57 (1975), but rule as a “major” rule subject to additional ^4 
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is clear that, by permitting FOIA agencies 
to be formed by executive order, Congress 
foreswore any requirement that an agen­
cy’s staff appear on a separate line in an 
authorization or appropriation bill.

Even in case law under the APA, whose 
definition of “agency” is less expansive 
than the FOIA’s, there is no such “separate 
staff’ requirement. Instead, the APA in­
quiry into agency status is much like the 
FOIA inquiry: focused on the functions of 
the entity, and flexible enough to encom­
pass the “myriad organizational arrange­
ments for getting the business of govern­
ment done.” Washington Research Proj., 
Inc. v. HEW, 504 F.2d 238, 246 (D.C.Cir. 
1974) (citations omitted), cert, denied, 421 
U.S. 963, 95 S.Ct. 1951, 44 L.Ed.2d 450 
(1975). See also Lee Constr. Co. v. Fed. 
Reserve Bank of Richmond, 558 F.Supp. 
165, 173 (D.Md.1982) (“’The authority to 
act with the sanction of government behind 
it determines whether or not a governmen­
tal agency exists.’ ”) (quoting Lassiter v. 
Guy F. Atkinson Co., 176 F.2d 984, 991 
(9th Cir.1949)).
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nate such duplication, overlap or conflict, j 
§ 6(aX5); preparing and promulgating um- 
form standards for the identification of ma- 
........................................................

fe'

lion, which is directed “to provide components y 
_r t?_____ *:..a aUXIaa aF with 1 /

as the President 
." Reorganization? ?^^'

u.a.v.APp. I. § 2. Thus, j “ 

worry that any high-level

* 'fsl-

stantial independent authority,” Soucie;J
448 F.Zd at 1073, charging it with the “dp; 
rection” of a 1   .
form program. The Task Force’s ^di-1 
rections were to be carried out by the Dp 
rector of the 0MB. Exec. Order No. 12,; > f
ooi st orkl QMV11 Qfil tUTt fiMl R/hl 7/M

K

Irik’

of the Executive Office of the President with / 

such administrative services as the President, 

shall from time to time direct." n *"

Plan No. 1 of 1977, 5 U.S.C.App. 1, § 2. 
there is little cause to worry that any hign-iera .’g ®. 
establishment within the Executive Office of 
President will be a toothless tiger withoutta 

own independent staff.

forced by the political suasion of its high- 
powered membership), the Task Force had 
the staff of a powerful and effective agen-^ 
cy at its disposal.'1 ....

B. The Task Force’s Functions ;‘‘J
to 

Turning to the second part of our inquj-j 
ry, the Task Force clearly had functions.: 
beyond  \
dent,” as this term has been construed.in; ... 
our case law. As the majority acknowl­
edges, Executive Order No. 12,291 “is the,

k*--
I"-
v:s<-

1
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V-

j  . ! review and reporting requirements, §§ 3(b),
case of the Task Force, direct delegation of 6(a), 7(cX2); requiring reconsideration :pf
authority effectively to direct 0MB staff is major rules, § 7(c)(1); identifying duplica-
the functional equivalent of a separate tive, overlapping and conflicting rules and v

staff, as this case illustrates. In any
event, it is clear, the majority’s claims
aside, that the Task Force was not “virtual­
ly powerless” without a separate staff.
Maj. op. at 1296. Through its authority to jor rules and the development of RIAs,
direct the 0MB Director and through the § 6(a)(2); establishing schedules f

11. Moreover, any "veteran of bureaucratic
wars," see Maj. op. at 1296, is certainly familiar 
with the common practices of “assigning" and 
"detailing" top staff members from one agency

to another, particularly to the White House, see,
e.g., S. Rep. No. 353, 102d Cong., 2d Sess. 52 
(1992) (supporting "White House efforts to re­
duce its reliance on detailees”), and with the
existence in the Executive Office of the Presi­
dent of a separate unit, the Office of Administra-

21
291 §§ 3(b), 3(e)(1), 3(i), 5(b), 6(a), 6(b), 7(c), 
7(g) and 8(b). The Task Force was to “di­
rect” the 0MB Director in performing the 
following functions: reviewing preliminary 

Staff capabilities may, of course, be rele- and final Regulatory Impact Analyses 
vant indicia of an entity’s ability to take (“RIAs”), notices of proposed rulemaking,
substantial independent action, see Gram- or final rules based on the requirements of 
man Aircraft Engineering Corp. v. Rene- the order, § 3(e)(1); monitoring agency 
gotiation Bd., 482 F.2d 710, 715 (D.C.Cir. compliance with the order, § 6(a)(8); desig- 
1973), rev’d on other grounds, 421 U.S. nating a proposed or currently effective .■
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“actions” to address the submissions it re-

aj. op. at 1294. This b

out by the DP 
\T«. IO 1 “workfed] actively with those in the Con-Additional evidence in the record reveals

vx ui ptinurming we 
eviewing preliminary

w . _ ....
to “take clear, constructive, and decisive private sector connnenu. io *.«-
action to restrain Federal regulation and to agencies, Press Release, Office of the Vice

subject to additional 
equirements, §§: 3(b), :

of the President with ‘‘V
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certain rules, Press Release, Office of the FOIA agency and satisfy every judicial ar-

1

Task Force substantial independent author- only with other executive agencies but with 
ity See Maj. op. at 1297. Congress and with the public. It

Additional evidence in the record reveals “workfed] actively with those in the Con- 
that the President intended, and the Task gress to achieve legislative change in the 
Force provided, an active and independent regulatory area,” Press Release, Office of 
force for regulatory reform. The Presi- the Vice President’s Press Secretary, June

I

i

MEYER v. BUSH ‘ 

Cite su 981 FJd 1288 (D.CCIr. 1993)

of RIAs, § 3(i); developing proce- working groups representing key agencies

and responses,” Press Release, Office of 
the Vice President, Feb. 17, 1981; Press

g reconsideration.of V 
identifying duplica- -* 

conflicting rules and
1
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Release, Office of the Press Secretary to
the Vice President, Mar. 10, 1987; Press
Release, Office of the Press Secretary to
the Vice President, Jan. 29, 1988; “recom-
mendfing]” that federal agencies propose

Vice President, July 14, 1987; “convenfing] ticulation of the Soucie "sole function’ 

981 F.Jd-30

Bush at the Presidential Task Force on 
 Regulatory Relief Briefing, Aug. 12, 1981;

and “targetfing]” existing regulations for 
in-depth agency consideration, id.

The Task Force was directly involved not

ur 'sed rulemaking, 
1 requirements of 

monitoring agency 
-der, § 6(a)(8); desig- 
- currently effective 1

rging it with the "(frM 
iching regulatory 
e Task Force’s1 rdi^ ■ 
arried <
Exec. Order No. 12,- « 
i), 5(b), 6(a), 6(b), 7(4 V; 
isk Force was to "di- ' 
or in performing the ’*

ter No. 12,291 /‘is; th©; 
ication of the Ta*]^ 
aj. op. at 1294. This' 
the Task Force “sub-’ 
authority, ’ Soucie^

dent instructed the Chair of the Task Force 13, 1981. It also “formally request(ed] 
“take clear, constructive, and decisive private sector comments to itself and to the 

_ —. 9 f a.l_ — 171-^

improve the regulatory process." Memo- President, March 25, 1981, and its counsel 
randum for the Heads of Executive Depart- advised business leaders: “If you go to the 
ments and Agencies, Office of the Vice agency first, don’t be too pessimistic if 
President, Mar. 25, 1981; Press Release, they can’t solve the problem there. H they 
Office of the Vice President’s Press Secre- don’t, that is what the Task Force is for.” 
tary, Mar. 25, 1981 (Task Force “was in- q Boyden Gray, Remarks at Transcription 
structed by the President to take action, of Hall of Flags Regulatory Reform Brief- 
not write reports”). By the Administra- ing (Apr. 10, 1981), reprinted in Role of 

tion’s own accounts, the Task Force exer- qMB {n Regulation: Hearings of the 
cised its powers to the fullest, undertaking Oversight and Investigations Subcomm. 
the final review of regulations of “truly oy House Comm, on Energy & Com- 
major consequence,” Press Release, Office merce, 97th Cong., 1st Sess. 92 (1981), cit- 
of the Vice President, Feb. 17, 1981; Press ed in Erik D. oison, The Quiet Shift of 
Release, Office of the White House Press Power: office of Management & Budget 
Secretary, Feb. 18, 1981; “directing]” fed- Supervision of Environmental Protection 
eral agencies to propose new rules, Press Agency Rulemaking Under Executive Or- 

, « 12,291, 4 VaJ.Nat.Res.L. 1, 56 n. 283

(1984).

These functions equal or surpass those 
of every entity determined to date to be a

I
■t

.S.C.App. 1, § 2. ThiK.’,:; 
orry that any high-level 
■ Executive Office of the ' 
thless tiger without IB

dures for estimating annual costs and bene- to develop appropriate legislative prop03*1® 

fits of agency regulations, § 6(a)(6); devel­
oping procedures for the performance of
hiS own functions under the order, § 6(b); Release, Office of the Vice President, April 
requiring agencies to provide and evaluate 10, 1987; “designatfing] ... rules and reg- 
additional information in connection with ulatory programs for high-priority agency 
regulations or with their regulatory agen- consideration,” Presidential Task Force on 
das, §§ 5(b), 6(a)(3); requiring the publica- rEGulatory Relief, Reagan Administra- 
tion of regulatory agendas in a prescribed TI0N rEGulatory Achievements, Aug. 11, 
form, § 5(b)(2); waiving the requirements 1983 at 5; id at 78; Press Release, Office 
of the order with respect to any existing or of the White House Press Secretary, Feb. 
proposed major rule, § 6(a)(4); and prepar- 1982. making “decisions” and taking 
ing, in consultation with the agency, recom- «actjons» to address the submissions it re- 
mendations for changes in the agency’s cejves Remarks of vice President George 
statutes, § 6(aX7). The Task Force was
also entrusted with resolving any issues
raised under the order or ensuring that
they were presented to the President. See
§ 3(e)(1). One need not “strain” to con­
strue this Executive Order as granting the

1

identification of ma- 
velopment of RIAs, 
; schedules for re-
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control over the regulatory process. See Harold 
H. Bruff, Presidential Management of Agenc^

making, 38 Admin.L.Rev. 181, 185 (1986) (Execu-

:a

KF

Eiv,

St

test.12 Like the OST in Soucie, 448 F.2d at 
1075, the CEQ in Pacific Legal Founda­
tion, 636 F.2d at 1263, and the Defense 
Nuclear Facilities Board in Energy Re­
search Foundation, 917 F.2d at 584, the 
Task Force evaluated federal programs. 
Instead of evaluating only scientific, tech­
nological or environmental programs, how­
ever, the Task Force evaluated regulatory 
programs across the spectrum of executive 
agencies. See Press Release, Office of the 
Vice President, Feb. 17, 1981 (Task Force 
was "in charge of the President’s overall 
regulatory reform program”). Its evalua­
tion functions included: identification of 
duplicative, overlapping and conflicting 
rules; the final review of regulations of 
“truly major consequence”; identifying 
specific areas where it believed reporting 
and paperwork requirements could be re­
duced and, in coordination with the 0MB, 
reviewing these requirements in order to 
reduce them; reviewing agencies’ legisla­
tive recommendations; and reassessing 
federal regulations and paperwork require­
ments. It is significant that the Task 
Force’s evaluation functions were geared 
not just toward counseling the President, 
but toward guiding its own interactions 
with the 0MB and other executive agen­
cies. Although the CEA’s functions includ­
ed evaluation, see Rushforth, 762 F.2d at 
1042 n. 6, Judge Randolph later pointed out 
that all of its duties “simply facilitate[d] 
providing advice to the President.” Ener-

12. It is worth noting that the Task Force also 
possessed certain characteristics that this court 
has found relevant, if not required, in determin­

ing agency status. In Sierra Club v. Andrus, we 
noted that Congress had signalled the "impor­
tance of the OMB's power and function, over 
and above its role as presidential adviser," when 
it provided for Senate confirmation of the 
OMB’s director and deputy director. 581 F.2d 
at 902. Congress has similarly required the 
Senate’s advice and consent in the selection of 
the head of OIRA, who serves as the Executive 
Director of the Task Force. 44 U.S.C. § 3503(b) 
(1988). And to the extent that it is relevant that 
the OST assumed the functions of an entity that 
was itself an agency, the National Science Foun­

dation, see Maj. op. at 1291, the Task Force 
assumed many functions previously exercised 
exclusively by the 0MB. Under President Ford, 
for example, the OMB by itself evaluated agen­
cies’ Inflation Impact Statements and set crite­
ria for determining which rules had to be ac-

iS

oversight of regulation is the most ambitious to X* g, 
date.”); Peter L. Strauss & Cass R. Sunstein, The 
Role of the President and OMB in Informal Rule- 
msilrino Anuudl Rrv IRS HPRAHExCCU-

F I
i.I
F:‘

live Order 12,291 and Executive Order 12.498 

represent the “most dramatic steps" in asserting 

presidential authority over the regulatory pro; J 

cess).

ar-

H. Brun, rresiaennai Management o/
Rulemaking, 57 Geo.Wxsh L.Rev. 533, 549 (1989) J* : 
("The Reagan administration’s program ,:for H

gy Research Foundation v. Defense Nu-i 
clear Facilities Safety Board, 917 F.2d at . 
584. By contrast, the Task Force’s evalua­
tion function shaped its decisions and _ 
tions directed toward executive regulatory’ 
agencies. ’ ■

Like the Defense Nuclear Facilities. 
Board, see Energy Research Foundation^ 
917 F.2d at 585, the Task Force imposed 
reporting requirements on federal ageib'- 
cies. Under Executive Order No. 12,291: 
the Task Force could direct the head of thV 
OMB to require agencies to provide addi-' 
tional information in connection with their' 
regulations or regulatory agendas; deter-' 
mine the standards for and the form in 
which agencies filed their RIAs and agen-; 
das; and, by designating rules as major 
rules, sharply increase the reporting reP 
quirements incident to the rules. The Task’ 
Force also satisfies Rushforth’s require3 
ment of ability to take "direct action?1’ 
Rushforth, 762 F.2d at 1041. The Presi­
dent instructed the Task Force to “take 
action,” Press Release, Office of the Vice. 
President, Mar. 25, 1981, and the Task 
Force claimed to have followed those in-: 
structions. It announced that, after for­
mally requesting private sector comments 
about governmental regulation directed to 
itself and to the agencies, it made “deci­
sions” and took “actions” to address these, 
submissions. For example, the Task Force 
announced the EPA’s "bubble” rule as one’ 
of the “actions taken” by the Task Force;

companied by these statements. Exec. Order 

No. 11,821, 3A C.F.R. § 926 (1971-1975 Compi­

lation), modified by Exec. Order No. 11,949, :3 
C.F.R. § 161 (1976). Under President Carter, . , 
the OMB by itself guided agencies in performing 
the detailed regulatory analyses required under

. ■■ ■...................
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the OMB by itself guided agencies in performing

ttie detailed regulatory analyses required unuo . 
Executive Order No. 12,044. Exec. Order No.’ 

12,044, 3 C.F.R. § 152 (1978). Executive Order 
No. 12,291, of course, goes farther than either of 
its predecessors in asserting central presidential x j. - 

ramilotnni nrrx/'ACC
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cites this increase in the Task Force’s di­
rect authority over the agencies as a sign
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CEA and to qualify it as an agency.

In assessing the Task Force’s functions,
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latory agencies. See Exec. Order No. 12,- 

ed 'in 5 U.S.C. § 601 note (1988). More-

&£

ards for and the formtiJC 
filed their RIAs and agiapi

■
U'.-> :

ncrease ___
ent to the rules. TheT^<

xecutive Order No. 12,291VV* 
could direct the head of’ti^> 

■ agencies to provide addH 
on in connection with theif^’ 
-egulatory agendas; "detep'.

UES ’

oundation v. Defense

aken” by the Task Force.1 ;

iese statements. Exec.
F.R. § 926 (1971-1975 Cotripi- 

f ~ ‘ ‘ \:
76). Under President Carter, 
guided agencies in performing i ’A 
atory analyses required under V'.W, 
No. 12,044. Exec. Order No? ’ 

152 (1978). Executive Order
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Force says.’’ Thus, the President in Exec-

it is easily distinguished from the CEA, egation to the Task Force of the authority 
which, as the Rushforth court noted, jjrect t^e agencies through the issuance 
“ha[d] no regulatory power.’’R™hf°r^ of binding policy guidelines.14

The majority’s description of the scope of 
the President’s delegation to the Task 

comes not from the terms of the

dertaken” unless costs outweigh benefits); id 
§ 3(f)(1) (agency "shall" consult with the OMB 
Director at his request and "shall” refrain from 
publishing regulatory analyses or notice of rule­

making until his review is complete); id. § 5(b) 
(OMB Director, subject to the direction of the 
Task Force, may "require" agencies to provide 
additional information and "require" publica­
tion of regulatory agendas in a particular form).

.-gulatory process. See Harold K 

•ntial Management of Agency . 
eo.Wash L.Rev 533, 549 (1989) 
dministration’s program , fo^ 

ation is the most ambitious to fl 
trauss & Cass R. Sunstein, 7W 
mt and OMB in Informal Rulid 
L.Rev. 181. 185 (1986) (Execu* Sg 

and Executive Order 12,498 ;/>* 
st dramatic steps" in asserting 
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Cite as 981 F-2d 1288 (D.C.Clr. 1993)

Again like the Defense Nuclear Facilities clearly sufficed to distinguish it from the 
goard, which “force[d] public decisions CEA and to qualify it as an agency, 
about health and safety,” Energy Research In assessjng the Task Force’s functions, 
foundation, 917 F.2d at 584-85, the Task the rnajorjty makes three fundamental er-
porce “directed” the Department of Health rorg The {irst goes to the scope of the
and Human Services and the Food and de]egatjon of authority to the Task Force.
Drug Administration to make certain drugs ^he majority asserts that Executive Order
available to AIDS patients, and claimed - ........... ~ •
credit for regulations on the use of alterna-

No. 12,291 did not authorize “the Task 
Force, qua Task Force, to give directions to 
the executive branch.” Maj. op. at 1293.

Finally, the Task Force exercised two of To the contrary, the Executive Order ex- 
the three functions—coordinating regulate- pressly authorized the Task Force to give 
ry programs, issuing guidelines and pro- effective direction to the OMB,13 and 
mulgating regulations—by which this court through the OMB, to other executive agen-
distinguished the CEA, which was not an cies In so doingi the Task Force directed 
agency, from the CEQ, which was. Rush- what js “often called the most powerful 
forth, 762 F.2d at 1041. While the CEQ agency in the United States Government.” 
coordinated only environmental regu’atory j pARRls Congressional Research Service, 
policy, the Task Force was “in charge of The Office of Management and Budget: 
the President’s overall regulatory reform background, Responsibilities, Recent Is- 
program.” The Task Force issued guide- SUES j (1978), cited in Olson, supra, at 5. 
lines for all regulatory agencies on the The Task Force’s authority to direct other 
preparation of the mandatory RIAs. And executive agencies was only fortified by 
while it may not have published regulations Executive Order No. 12,498, which made 
in the Federal Register, its guidelines the Task Force’s regulatory policy guide- 
were, nonetheless, binding on federal regu- lines binding on the agencies. See Exec, 
latory agencies. See Exec. Order No. 12,- Order No 12,498, § 1(d), reprinted at 5 
498, § 1(d), 3 C.F.R. § 323 (1986), reprint- g c § 601 note. Curiously, the majority 
ed in 5 U.S.C. § 601 note (1988). More- citeg this increase in the Task Force’s di- 
over, it had far-reaching authority to shape rect authority over the agencies as a sign 
the regulations of all regulatory agencies, that the Task Force didn>t “direct! ] anyone 
through the final review of regulations of do anything.” Maj. op. at 1294. In
major consequence, the direction to federal Executjve Order No. 12,498, however, the 
agencies to propose new rules, the selection President didn-t just Say to the agencies, 
of rules for special scrutiny or for reconsid- ,.do ag j say „ but instead) “do as the Task 
eration, and the scheduling of the central- Force gays,, Thus> the President in Exec- 
ized review of all major regulations. Thus, ut-ve Qrder n0 12,498 underscored his del- 

which, as the Rushforth court ^ted, direct the agencies through the issuance

762 R2d at 1043 (emphasis added). To the
contrary, the Task Force’s functions be­
yond advising and assisting the President
equaled or exceeded those of the CEQ, and Force

13. The Executive Order by its own terms recog­
nizes the OMB as an executive agency. Exec.

Order No. 12,291, § 1(d).

14. Of course, even before the issuance of Execu­
tive Order No. 12,498, federal agency compli­
ance with other Task Force and OMB directives
under Executive Order No. 12,291 was hardly

optional. See Exec. Order No. 12,291 § 2 (agen­
cies "shall" adhere to order's cost-benefit re­
quirements; regulatory action "shall not be un-

i

5

I

regulator*

■ -

Faciliti^ , '

sfies Rushforth’s require^ , 
to take “direct ’ action^ 

F.2d at 1041. The Pr^i^

1

r.i\. g yzo compi* .. -
by Exec. Order No. 11,949, 3

[<-

the Task Force to /‘take )^ 

lelease, Office of the. Vicif 
25, 1981, and the Task: 

0 have followed those ini 
nnounced that, after for^ ‘ 

r private sector comments 
nt egulation directed to 
3 agencies, it made “deci-: 

‘actions” to address these, 
r example, the Task Force 
PA’s “bubble” rule as on€

• I.
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an agency to defer rulemaking”). Only bv i:«
o 0 7- uy •> * i

“screening out” the Executive Order’s and • 7 J 
the Administration’s descriptions of. the 
Task Force’s Substantial independent au-

’ ■

a
the Task Force of the authority to keep "ad. 
issstip from even reac.hinir his desk is a' clear

c

latory issues. The majority’s statement 
that it “seems implicit” that the Task Force 

Il . •, 1 !• . . ..Vf

V • »

review or reaerai programs was connecicu iv iu 
function of making recommendations to the yg 

Dr-Ar-aAVk *r’AA rv/r* A A/# a •• /f

>'

1041 (distinguishing the . 

the executive order au- ‘

1

K

■y

It'

I

Executive Order itself or the Task Force’s 
own account of the authority it exercised 
(which the majority rejects as “not reliable 
evidence,” Maj. op. at 1294), but instead 
principally from its own conjecture and sur­
mise. For example, the majority would 
measure the Task Force’s “independent au­
thority” by the extent to which its actions 
are not dependent on “continuing interac­
tion with the President.” Maj. op. at 1293. 
There is no evidence in the record that the 
Task Force had any continuing interaction 
with the President, and ample evidence, as 
discussed above, that it was authorized to 
act, and indeed acted, on its own. The 
majority surmises, nonetheless, that the 
Task Force, which was chaired by the Vice 
President, did not exercise any significant 
independent authority in part because 
“Presidents are ... reluctant to delegate 
real supervisory authority over the execu­
tive branch to the Vice President” who is 
not subject to the President’s removal pow­
er.15 Maj. op. at 1295. The majority relies 
on this general hypothesis about presiden­
tial behavior instead of on the Administra­
tion’s own statements that Executive Order 
No. 12,291 did in fact constitute a delega­
tion of the President’s supervisory authori­
ty. See, e.g., Press Release, Office of the 
Vice President, Mar. 25, 1981 (Task Force 
to “take action”); Office of Legal Counsel, 
Memorandum on Proposed Executive Or­
der Entitled “Federal Regulation” (Jan. 28, 
1981), reprinted in 5 Op.Off. Legal Coun­
sel 59, 63 (1981) (President through Execu­
tive Order No. 12,291 “authoriz[ed] the 
Task Force and OMB Director to supervise 
agency rulemaking”); id. at 64 (Task Force

15. Ironically, after noting the dangers of a presi­
dential delegation to an independent Vice Presi­
dent, the majority is willing to assume that the 
Vice President, in the exercise of his Task Force 
leadership, "presumably will not express di­
rection to others in the executive branch unless 
his view is shared by the President." Maj. op. at 
1295. Thus, the majority seems to believe that 
the court should assume the Vice President's 
loyalty to the President where it would be "dan­
gerous" for his own President to do so.

16. If the Task Force were merely reviewing or 
“screening" issues for the President's consider­
ation and action, without more, it would not 
differ significantly from the Council of Econom­
ic Advisers, which we determined was not an 

agency. See Rushforth, 762 F.2d at 1043 (CEA’s

r

!

J’*®

Presidential Task Force (and the President, y

i

■■w

would not on its own resolve disputes with‘ 
out presenting them to the President is 
directly contradicted by the express lan­
guage of the Executive Order, and by the 
Vice President’s own assertion that the 
Task Force presented disputes to the Presi­
dent only “if necessary,” see Press Re­
lease, Office of the Vice President, Feb. 17, 
1981 (the “most sensitive questions” aris­
ing under Executive Order No. 12,291 “will 
be brought in timely fashion to the Presi­
dential Task Force (and, if necessary to the < 
President himself)”; “regulations of truly 
major consequence are brought before the

and OMB Director “authorized to require »
.....................................*

pa

17. In determining how an agency'functions, we 
have previously relied on its authorized func- .. 
tions, not merely its exercised functions. See 
Rushforth, 762 F.2d at I"" ' ” - 1 L!—• •*“
CEO from the CEA by the executive order 
thority that had been delegated to the former). 

Thus, we have read Soucie to declare that the 

OST was an agency because "it could take direct

!
I 
r
1
!
|

I

if necessary) for final review”).17 The ma­

review of federal programs was connected to its

President); see also Defense Nuclear Facilities 
Board, 917 F.2d at 584 (CEA's duties "simply 
facilitate[d] providing advice to the President"). '?■ 
The evidence indicates, however, that the Task 

Force had significantly more independence than " 
does the CEA. " ' '

r .<

I

issue from even reaching his desk is a clear 
indication of the Task Force’s significant , j; 
authority to deal independently with regii- t

iccnac 'T'Lo mAinritv'c cto+Am/.t

thority can the majority conclude that the 
Task Force was merely “screenpng] the 
regulatory issues” for the President’s: ire; 
view. Maj. op. at 1297.16 >•; •. -AJibs^

Ji-

\ - --- i 
ve disputes arising . 
determine when'a 
resident’s personal

I

For example, the majority cavalierly dis' 
misses, Maj. op. at 1294, the President’s 
explicit delegation to the Task Force of the ■ 
authority either to resolve disputes arising 
under the order or to C ' ’ - -
dispute required the President’s personal 
attention. The President’s delegation to
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nerely “screening]

J QU*majority cavalieriy'^

t 1294, the Preside^
I

op. at 1293. Even assuming that “opera-

Task Force’s Executive Order authority as>4. . 3

’ll

i
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34 (CEA’s duties : ’
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.• i

(
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K
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■ "authorized to 'n 
rulemaking”). yQ, 

e j ‘ cutive Order’

J

I

ij

tantial independent  ̂
jority conclude tbit 1]

%

'■^1

■** -5

for the President’i 
1297.'6 1 I

i:

il

)ude to declare that the 
ause "it couM take direct

!
i.
'I
!

!

actually functioned, and its dismissal of the exempting the President’s “immediate per-
• sn. xLlw » C--- —-J sonal staff,” 19 it should be confined to this

•‘besidV^VpotaC Marop. ’at 1294, is exemption. The majority’s error is in con-
troubling, to say the least.18 It discredits fusing the “immediate personal staff ex-
the two best and most reliable indications emption, which is not at issue here with
of the Task Force’s role: the authority the “sole function” exemption, which is a

J

i

1 by the express1 j 
tive Order, and by 
zn assertion that1*

19. I see little point in pursuing an inquiry into 
the scope of or the congressional intent behind 

the "immediate personal staff’ exemption, as 
this case calls on us to construe only the "sole 

function" exemption.

separate inquiry.

to resolve disputes—whether or not ever exer­
cised—only enhanced its position in the execu­
tive branch and reinforced its other express 
delegations of authority to direct the regulatory 

efforts of federal agencies.
Of course, this does not mean that an entity’s 

actual exercise of unauthorized functions could 

not subject it to agency status under the FOIA. 
To hold otherwise would be to permit irregular 
organizations or activities to escape disclosure. 
Instead, the inquiry should extend to functions 
that were either authorized or exercised, not just 

those that were authorized and exercised.

18. Disregarding the record evidence of the Task 
Force's active involvement in regulatory reform, 
the majority paints a picture of a "virtually 

powerless” group that was not an "independent 

actor" in the executive branch. Maj. op. at 
1296. The real power, they suggest, resided not 
with this Cabinet-level Task Force chaired by 
the Vice President, but with the OMB. Frankly, 
this conjures up visions of the OMB as a loom­

ing, booming, electronic Wizard of Oz, exhort­
ing us to "pay no attention to that man behind 

the curtain.” Where, as here, the "man behind 
the curtain" is undertaking functions that are 
legally significant to our inquiry, we cannot and 

must not disregard them.

1’s descriptions: 61

granted by the express terms of the Execu-

action," Rushforth, 762 F.2d at 1041 (emphasis 
added), not because it did take that action. This 
is certainly the correct reading of Soucie, in 
which we inquired into the functions that had 

been delegated to the OST, rather than those 
that it had exercised. See Soucie, 448 F.2d at 
1075 (examining functions that were "trans­
ferred” to or "inherited" by the OST).

Furthermore, it would be unreasonable to re­

quire FOIA plaintiffs to "document," see Maj. 
op. at 1294, a putative agency's actual exercise 
of each of its delegated functions, since the 
entity’s very denial of its agency status under 
the FOIA deprives the plaintiffs of the necessary 
documentation. In cases such as this one, 
where delegated authority may be exercised in­
formally, there will often be no more than sec­

ond-hand accounts of its exercise. See, e.g., 
Erik D. Olson, The Quiet Shift of Power: Office 
of Management & Budget Supervision of Envi­
ronmental Protection Agency Rulemaking Under 
Executive Order 12,291, 4 VaJ.Nat.Res L. 1, 44 n. 
210 (1984) (citing Hearings on OMB Control of 
OSHA Rulemaking: Hearings Before a Sub- 
comm. of the House Comm, on Gov't Operations, 
97th Cong., 2d Sess. 4-5, 20-26, 55, 316-19 
(1982)) (account of the Task Force’s actual exer­
cise of its power to resolve a dispute between 

OMB and OSHA).
In any event, whether or not the Task Force 

actually exercised its delegated dispute resolu­
tion function should not be dispositive of its 

agency status. The record amply demonstrates 
that the Task Force both possessed and exer­
cised sufficient other functions to put it within 
the realm of FOIA agencies. And its authority

•hing his desk is 
ask Force’s signifies 
dependently with're| 

majority’s statemj 
it” that the Task' „„ 
i resolve disputes 
n to the Presidents

d

I

an agency functions^we

fi-

■_ c
i

o the Task Force"of; 
resolve disputes arisi 
• to determine whet 
ie President’s pe'rsa 
esident’s delegation 
he authority to keep

jority further suggests that, should the 
Task Force itself resolve disputes accord­
ing to the President’s known wishes, it 
would not be acting “independently.” See 
jjaj. op- at 1294-95. By this definition, 
virtually no loyal government body would 
be sufficiently “independent” to qualify as 
an agency. Only renegades or freelancers 
who ignored or disregarded the President’s 
orders would be seen to “act independent­

ly-”
The majority’s resort to a thirty-year-old 

treatise about the presidency, Maj. op. at 
1296, “maxims” about staff capture, Maj. 

op. at 1

WV' i

Press

Order No. 12,291 “wfll ,

1 disputes to the Prest ■/
” see P-022 R? , 

’ic .'resident, Feb? I?,r ' 
sitive questions” aris-
OrderNo. 12,291'^ , , .
■ fashion to the Pnaf
nd, if necessary to the - 
“regulations of tfu$ 

re brought before’the - ; 
-ce (and the President!
1 review”).17 The'ma-

on its authorized funq- 
exercised functions.- ygM

1041 (distinguishing the ,
the executive order *u-

delegated to the former).
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!
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i
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1 i

rams was connected to jtt ‘

le.fe^‘.yuc.lear
advice to the President"), ' * ■' 

s, however, that the Task 
more independence thian

MEYER v. BUSH 

Cite M 981 Fid 1288 (D.C. Clr. 1993)

tive Order itself, and the Administration’s 
own accounts of how the Task Force oper­
ated.

The majority’s second fundamental error 
is in creating and applying an “operational 
proximity” test that represents a strained 
reading of the legislative history and runs 
directly counter to our precedent. The ma­
jority asserts—without citing any support 
from the legislative history or case law— 
that operational proximity in the sense of 
"continuing interaction” is, in part, what 
Congress contemplated when it exempted 

_______r___ , __ the President’s “immediate personal staff’ 
" 1296, and the supposed beliefs of from the definition of an agency. Maj. 

“veterans of bureaucratic wars,” Maj. op. cr ~ *l'"+
at 1296, to determine how the Task Force tional proximity” was a consideration in

sonal staff,” 19 it should be confined to this

recommendations to' the .-'j:i':

' ' 'L-. .
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tory, it is also at odds with our "sole func- "
tion” precedent. We made clear in Ryan^ ^h 
617 F.2d at 789, that regardless of an enti-'

■agemST:
>■-1

V ■

i

OMB,

i

I

i-

h’’'

•k

i

I

p‘
i'

■» ->.

.y.vn •

Ofc
I

I

■

” • • » -.-r '

the basis of that proximity, be a shoo-in for

1

1rfe”

i

The Conference Report, of course, said 
that the definition of “agency” to include 
establishments in the Executive Office of 
the President was to be interpreted to ex­
clude “the President’s immediate personal 
staff or units in the Executive Office 
whose sole function is to advise and assist 
the President.” Conf.Rep. at 13 (emphasis 
added). We and the Supreme Court have 
interpreted “immediate personal staff” to 
refer to the staff of the Office of the 
President, also known as the White House 
Office, one of the fourteen units within the 
Executive Office of the President,20 and 
accordingly have granted FOIA exemptions 
to persons or offices within the White 
House Office without applying the "sole 
function” test. See Kissinger v. Reporters 
Comm, for Freedom of the Press, 445 U.S. 
136, 156, 100 S.Ct. 960, 971, 63 L.Ed.2d 267 
(1980) (“The FOIA does render the ‘Execu­
tive Office of the President’ an agency 
subject to the Act. 5 U.S.C. § 552(e). The 
legislative history is unambiguous, howev­
er, in explaining that the ‘Executive Office’ 
does not include the Office of the Presi­
dent.”); National Security Archive v. Ar­
chivist of the United States, 909 F.2d 541, 
545 (D.C.Cir.1990) (noting that the Supreme 
Court “ha[dj made clear that the Office of 
the President is not an ‘agency’ for pur­
poses of the FOIA” and that the Office of 
Legal Counsel was part of that Office) 
(citing Kissinger, supra). The majority 
correctly “assumes” that the President’s 
“immediate personal staff” encompasses 
“at least those approximately 400 individu­
als employed in the White House Office,” 
Maj. op. at 1293 n. 3 (emphasis added), but 
then attempts to extend its “operational 
proximity” concept beyond the confines of 
the White House Office and to incorporate 
it into the “sole function” test.

This is not only an illogical reading of the 
two tests established in the legislative his-

20. See Reorganization Plan No. 1 of 1977, 5 
U.S.C.App. 1. The White House Office, which 
has roughly 400 employees, "concentrates on 
close personal support including policy and po­
litical advice and administrative and operation­

al services." Id. (Message of the President). 
Other units within the Executive Office of the 
President, which has over 1800 employees, in­
clude the Office of Management and Budget, the 
National Security Council, the Council of Eco-

— - ------ j---, ------  ---  --- j---_ VfZX.AU-
tional proximity” test, the Director of the TC 
nMn, determined by the majority to be the' <■_. 
cabinet officer “functionally ... closest to 
the President,” Maj. op. at 1294, would, on

tion” test, and not “operational proximi^” i \ 
is the proper inquiry. • : ,<■

-Y»,
Furthermore, by the majority’s broad • ?: 

• =f "proximity,” virtually '

entity within the Executive Of- 'T 
p Prpsidpnt wnnld hp ovnln/O

lx ZX lx ZX ZX « ZX ZX lx ZX 4- «X MZX XZ • * lx ZX ZX M lx xx “ 2x—  

exclusion from the FOIA, but no one dis­
putes that the OMB, along with its di- . 
rector, is subject to the FOIA. ‘ '

The OMB’s recognized operational prox­
imity to the President, see Peter L. Strauss 
& Cass R. Sunstein, The Role of the Presi­
dent and OMB in Informal Rulemaking,
38 Admin.L.Rev. 181, 185 (1986) (OMB "acts ; - 
in some respects as the President’s person-’ -T'.1 
al staff”); Christopher C. DeMuth & Doug­
las H. Ginsburg, White House Review of 
x D..i 1^-

L:?

E 
ft-

definition of “proximity,” virtually every, 
person or entity within the Executive Off ‘yi-: 
fice of the President would be excluded 
from the FOIA, contrary to the statute^ 
express inclusion of the Executive Office of 
the President in its definition of agency.’ t ■
For example, under the majority’s “opera-

vx^zxxz^xxzxf^-x” tzxzxt 4-lxzx T\:_____ Xxx At-J*

Agency Rulemaking, 99 Harv.L.Rev. 1075,
1083 (1986) (OMB’s role “is to serve as the 
eyes and ears of the president and to ad-, 
vance” the President’s policies), does hot 
negate the fact that the OMB is an estab- f, 
lishment within the Executive Office of the 
President whose functions go beyond advis-. a •- 
ing and assisting the President When the 
statute expressly includes establishments 
within the Executive Office of the Presi;

nomic Advisers, the Office of Policy Develop- 

ment and the Office of the Special Representa- 
live for Trade Negotiations. See Charles 

Babcock, Hard to Pin Down What Taxpayers 
Give at Top Office, Wash Post, Oct. 19, 1992, at, J ~ 
A19; H.R.Rep. No. 618, 102d Cong., 2d Sess.-^ 

(1992) (accompanying the bill appropriating)  ̂
funds for the Executive Office of the President);. 
H.R.Rep. No. 919, 102 Cong., 2d Sess. (1992) 

(same).

ty’s close proximity to or continuing inters :• 
action with a President, it is a FOIA agen-- 
cy unless its sole function is to advise and 
assist the President. Thus, to the extent :i ' 
that we focus on how closely the entity ;■ 
works with the President, the “sole func-

nomic Advisers, the Office of Policy Develop-

ment ana me urrice ot the Special Represent*- 
tive for Trade Negotiations. See Charles RAfi'
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staff” and those whose “sole function” is

1

how closely the

f the Executive Office’of 
is definition of agency^'‘-3®? 
r the majority’s “opera, 
est, the Director of tty

21 The plamtitt requesiea nui .....
Vice President "in his capacity as adviser to the

■y the majority to be' the;'^ 
nrtinnsillv

22. Nor would the basic inquiry unuci
different if the Task Force’s members included

-

i

it’s policies), does not 
the OMB is an estab- 1W

I overrules the decision of his cabinet, see Maj.

exercise his power io ueicgatc
pendent authority to the cabinet (or to an entity

?ii f

like the one involving White House staff alone,

‘.ti^V

there, too. 

recoru-----

Executive Office of the 1 
ctions go beyond advis-

i!

i

-IB, along with its di- 
a the FOIA.

Since that question is not before this court, I do 

not address it. Since I do not address the ques­

tion, I neither "dispute," see Maj. op. at 1297,

? President. When the 
icludes establishments 
e Office of the Presn

Office of Policy Develop-

i
E-

i
!

she seeks the records of a separate func- independently, and not the
Uona! entity operatingpartly ou of the of members who make

i

substantial inaepenuein -
without his ongoing involvement and direction; 
I know of no instance of the Presidents delegat­

ing to the cabinet “qua cabinet" substantial inde­
pendent authority. The President's cabinet tra­
ditionally has existed solely to advise and assist 

the President in the exercise of his own retained

I

■ I

!

n* '«.e Peter L. Strauss
Role of the Presi- 

Informal Rulemaking, 
, 185 (1986) (OMB “acts ■ 
the President’s person-l |

presidential staff are exempt from FOIA). 1 

recognize, therefore, that we would face a dif- 
____till A

I:
V

i!

y, iiAnv.jj.ntv. iviu, 
role “is to serve as the 
e president and to ad- ■

vithin the Executive, Of-" 
lent would be excluc?, 
ontrary to the statute*!

Office of the Vice President and partly out 
of the Office of Management and Budget.

The majority’s third fundamental error in 
assessing the Task Force’s agency status is

21 The plaintiff requested not records of the 

Vice President "in his capacity as adviser to the 
President," but those "that were received or gen­
erated by the Task Force which he chairs. The 
district court below, having no evidence on 
whether the Office of the Vice President kept 

Task Force documents, withheld judgment as to 
whether the defendants would have to search 

., Thus, the propriety of searching
-ds of the Office of the Vice President is not 

before us.

* Nor would the basic inquiry under Soucie^be

the entire cabinet. It would be unprecedented 

for a President to turn his cabinet loose to take 
substantial independent actions on ks own and 

rknoUwoF;;=c;'of':the■President’s defcgav

t !

1 1

1

I

nctionally ... closest'^ 
j. op. at 1294, would, on 
oximity, be a shoo-iri for ;

3
Kl

ferent question were we to consider the FOIA 
status of an entity comprised entirely of White 
House personnel, who have been exempt from 

FOIA in their traditional roles as the President s 
personal staff, but who now had stepped outside 

their traditional staff roles and were acting in­
stead as principals to whom the President had 
delegated substantial independent authority. 
Since that question is not before this court, I do 
not address it. Since I do not address the ques­

tion, I neither "dispute,” see Maj. op. at 1297, 

nor endorse any conclusion as to its answer.

It does bear noting, however, that my recogni­
tion that an entity wholly within the White 

House Office presents a different case than the 
one before us is not "governed by fortuitous 

history," as the majority charges, Maj. op. at 

1297, but by Kissinger and National Security 
Archive, which in turn were governed by the 
legislative history of the FOIA. My opinion also 
leaves open, as the majority correctly notes, 
Maj. op. at 1297, the question of the agency 
status of a hypothetical entity "composed par­
tially of senior White House staff and cabinet 

officers." Maj. op. at 1297. Since that question, 
like the one involving White House staff alone, 
is not before the court, I do not reach it, either.

j

up the entity.23

Although the majority professes to sub­
scribe to the view that “form follows func- 

and unambiguously delegated in Executive Or­
der No. 12,291 and amply confirmed through 

the Administration’s own statements. It cannot 
be negated merely by reference to the Task 

Force's structure or composition.

23. Although this Soucie "sole function" test is 
the proper test for establishments elsewhere in 
the Executive Office of the President, we have 
not applied it to persons or offices within the 
Office of the President, or White House Office. 

See Kissinger, 445 U.S. at 156, 100 S.Ct. at 971, 

National Security Archive, 909 F.2d at 545; see 
also Ryan, 617 F.2d at 789 (members of the

1-

odds with our “sole fun \' '
V made clear in 
hi egardless of an entP-" * 
ty to or <
ident, it is a FOIA agetJ

nt Thus, to the exte^' 
how closely the 

resident, the “sole fi^

ditionally has existed solely to advise and assist 

the President in the exercise of his own retained 
authority. The majority’s own anecdote, in 
which President Lincoln participates m and 

overrules the decision of his cabinet, see Maj. 
op. at 1297 n. 9, underscores that the President 
had not delegated any of his authority to the 

cabinet. Nonetheless, should a President ever 
exercise his power to delegate substantial inde­

pendent authority to the cabinet (or to an entity 
that included all of the cabinet members), there 

would be no barrier to our applying the Soucie 
"sole function” test to determine if the cabinet s 
(or this entity's) new and enlarged powers quali­

fied it as a FOIA agency.
I do recognize that, in applying the Soucie test 

where the delegation of authority is informal, 

implicit or otherwise ambiguous, the structure 
employed might provide some indication of 
whether the President had, in fact, delegated 

substantial independent authority. See Maj. op. 
at 1297. In this case, however, the Task Force s 
substantial independent authority is expressly

■"i
FOIA, but no one w

c ■

mixed operational prox-

Cite a» 981 FXd 1288 (D.C. Ctr. 1993)

dent, while the accompanying report lan­
guage excludes only “immediate personal 
staff” and those whose “sole function” is 
w advise and assist the President, I have to 
read the report language to qualify, not 
obliterate, the statutory directive.

Finally, on the question of proximity to 
the President, it is important to note that 
the plaintiff does not seek records of the
President, of the Vice President, nor yet of 
the Office of the Vice President.21 Instead,

of the Special Representa- 

tiations. See Charles Rr, 
n Down What Taxpayers , 
ash. Post, Oct. 19, 1992, al 7?' 

18, 102d Cong., 2d Sess. 
g the bill appropriating 
e Office of the President); 
2 Cong., 2d Sess. (1992)

.
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to confuse its composition or its structure 
with its functions. It finds inordinate sig­
nificance in the fact that the members of 
the Task Force also served in other capaci­
ties as agency heads and members of the 
President’s cabinet. That the President se­
lected cabinet members to serve on the 
Task Force is not dispositive of its agency 
status22 for a very simple reason: The 
relevant inquiry is whether there is a sepa­
rate establishment within the Executive Of­
fice of the President with substantial au-

icr C. DeMuth & Doug- 
Atfe House Review'of j 
g, 99 Harv.L.Rev. 1075, ' 
role “is to serve as the

® ■

•X < -A

continuing
;= « POLL •

^unction is to advise^j 
nt Thus, to the

entity. ,v
*“operational proximirffeF / 

:iry-
y the majority’s bro^f’ 

ximity,” virtually every: 
within the Executive, Gif 
lent would be excluded 
ontrary to the statute*?*
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III. Conclusion
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is not ? J

tion. This inquiry is clearly inconsistent 
with the functional inquiry this court has 
applied in FOIA cases for twenty years.

'r.

tion,” Maj. op. at 1297, its reasoning is 
closer to “form dictates function.” That is, 
it is willing to disregard a wealth of record 
evidence about the Task Force’s actual and 
authorized independent functions because 
the structure of the Task Force—as a “par­
tial cabinet group” with the Vice President

Sv'

I

<. . ■ ■ ■

I
rV'

■ ■■

■

■ ■"

EL

ty’s eyes as to the Task Force’s “real”
independence. Maj. op. at 1295.24

The majority’s focus on the composition
of the Task Force is particularly puzzling
in light of the majority’s own identification
of the three factors relevant under Soucie
to determine whether entities like the Task
Force are agencies: operational proximity,
a self-contained structure (including an in­
dependent staff), and the scope and nature
of the delegation from the President. Maj.
op. at 1293, 1296. Although I disagree
with the majority about the first two—
which are entirely creatures of the majori­
ty’s own making—the scope and nature of
the President’s delegation of authority is Sierra Club v. Costle, 657 F.2d 298, 405
certainly the primary relevant inquiry. (1981); see also In re Permanent Surface
The majority, however, departs from its Mining Reg. Litigation, 13 Env’t Rep. Gas.
own inquiry into what the President dele- (BNA) 1586, 1597 (D.D.C.1979) (consulta-
gated, that is, the degree of independent tion between the President’s advisers and
authority he gave the entity, and asks in- other entities in the executive branch per­
stead to whom he delegated this authority, missible). To exercise that power, the
that is, what other roles the members of President and his close advisers must be
the entity happen to play in the Administra- able to communicate freely, and, in some

cases, without public scrutiny. See Sierra
Club, 657 F.2d at 406 (“Our form of gov­
ernment simply could not function effec­
tively or rationally if key executive policy­
makers were isolated from each other and 
from the Chief Executive.”). This case,

This case does not question the Presi- however, unlike Sierra Club, does not in­
dent’s authority to supervise the oversight volve face-to-face strategy sessions be-

Finally, in regard to White House staff, I
question the majority’s characterization of the
Task Force as the "functional equivalent^ of

assistants to the President," or senior White
House staff. Maj. op. at 1294. The White
House staff presumably advises and assists the
President in the conduct of all his responsibili­
ties, and without incurring FOIA responsibili­
ties. There are two key distinctions, however.
First, White House staff members presumably

assist the President in his review of regulations,
while the Task Force independently exercised
the President's delegated authority to review
those regulations. Second, as discussed above,

even if the Task Force were functioning in a 
manner equivalent to White House staff, the 
relevant FOIA inquiry differs for White House 
staff and for other establishments within the 
Executive Office of the President.

24. Even if, as the majority urges, an entity’s 
structure were to be given this overwhelming 
significance, I fail to see how the structure of
the Task Force, which was headed by the “only i 
senior official in the executive branch totally ' 
protected from the President’s removal power,” 
Maj. op. at 1295, would belie the executive or- / 
der’s express delegation of substantial indepen- yj ' 
dent authority.

3

I

■ ■

dent’s need and authority to coordinate fed­
eral regulatory policy: -q

The court recognizes the basic need of 
the President and his White House staff ’! 
to monitor the consistency of executive ’ 
agency regulations with Administration 
policy. He and his White House staff 
advisers surely must be briefed fully and 
frequently about rules in the making; 
and their contributions to policymaking 
considered. The executive power under 
the Constitution, after all, 
shared—it rests exclusively with the 
President.

B'.
r-

I

i
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■fe?'.-.

F

of federal regulations. The President’s au­
thority to “supervise and guide” subor­
dinate executive officers in order to “se­
cure th[e] unitary and uniform execution of 
the laws” is well-established. Myers v 
United States, 272 U.S. 52, 135, 47 SCt 
21, 31, 71 L.Ed. 160 (1926). More specifi-

£1
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records of such establish- majority, nonetheless, chafes at these con-

concerned’ that the cloak of presidential

e advisers must-be r 
reely, and, in some , i

under Executive Order No. 12,291 results in 
unfair procedure and impaired a«°^blJ“y2: 

Alan B. -------, - -
‘y i^ak^n. »«w» <Si

I25. My colleagues find it "unclear just what fac­

tors" would lead me to distinguish this arrange­
ment from similar arrangemenU that would not 
require FOIA disclosure. Maj. op. at 1297. I 
had hoped that my opinion made clear that the 
factors are, first, those that determine whether 
the "arrangement" creates an agency under 

FOIA; and second, if there is an agency, those 
factors that determine whether any particular 
communications with the agency can be kept 

confidential under a FOIA exception.

26. Many commentators have decried the impen­
etrable veil of secrecy surrounding presidential 

intervention in rulemaking. See, e.g., Kenneth 

C Davis. Presidential Control of Rulemaking, 56 
TuuL.Rev. 849. 850-51 (1982) (the “harmful ele- 

ment" of secrecy in White House intervenUon

^tSJhmenTwSdn the Executive Office these choices are often unavoidably signify 

e! Prpsident to which the President cant for FOIA purposes, because the Act 
some of his executive powers, defines agencies as subject to 
clear expression of congression- and presidential staff as exempt. e
av uie records of such establish- majority, nonetheless, chafes at these con-
generally subject to the FOIA, sequences, see Maj. op. at 1297, apparent y 

Ct ^erra vJ. - 1" : ■ concerned that the cloak of presidential
inc lawfulness of undocketed meeting with privilege does not and cannot extend as ar 
the President “in the absence of any fur- as the President’s delegated authority. It 
ther Congressional requirements” on dock- jg One thing, however, to say that the Presi-

live with the consequences of his choice^ 

the FOIA." We recognized this indispuubl.

i

!
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tion and using an agency to perform it.
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Alan B. Morrison,wtf A Agen-

Regulation. 99 Harv.L.Rev. 1059, 1064 (1986) 
(“the entire process [of review under Executive 
Order No. 12,291] operates in an atmosphere of 
secrecy and insulation from public debate that 

makes a mockery of the system of open partic­
ipation embodied in the Administrative Proce- 
dure Act (APA)’’); Erik D. Olson, The Quiet Shift 
of Power: Office of Management & Budget Su­
pervision of Environmental Protection Agency 
Rulemaking Under Executive Order 12,291, 4 
VaJ.Nat.ResL. 1, 14 (1984) (OMB’s "propensity 
for secrecy ... tends to undercut the value of 

0MB review); Steven T. Kargman, Note, OMB 
Intervention in Agency Rulemaking: The Cose 
for Broadened Record Review, 95 Yale LJ. 1 • --.
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; 3 the Presidential Task dent’s conversations with his closest advis- 
Regulatory Relief does not fall

’-o it must, consistent with the directives when the Task Force goes forth to exercise 
and exemotions of the FOIA, make its rec- substantial independent authority, the 
ords available to those who request them. president’s consultative privilege extends 

Nor d^s this case question the Presi- not only to the Task Force in its communi- 
dent’s authority to establish any kind of cations to those whose work they direc , 
high-level structure—or no structure— such as the Administrator of the OM s 
within the Executive Office of the Presi- 0IRA, who served as the Task Force s 
dent to direct the regulatory reform effort. Executive Director, but even to commumca- 
The President can choose to accomplish his tjons between the Task Force and represen- 
regulatory objectives through his own ac- tatives of regulated industries. I am per­
sons through an establishment created piexed as to how the majority could label 
pursuant to his executive order authority, such an approach “forthright.” Maj. op. at 
through an entity created through a con- 1297. The most the President can be said 
gressionally-approved reorganization plan, to have “openly disclose[d],” Maj. op. at 
or simply through rump sessions with his 1297, is a review mechanism by which the 
cabinet members. But the President must substance of and the outside participants in 

 > the review can remain cloaked in secrecy,
of'which may be the reqmr.menu of

’ authority to direct the President’s regulate-
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fied that “the very purpose of v.-c Execo- '

would seem that the objectives of the

strong presidential role in supervising the the very same matter directed to the Task 
regulatory process stress the importance of Force are never revealed.27 j

t

The majority’s approach thus creates two 
tracks: The Task Force, which is charged

4

nications") (citations omitted). See also H.Rep 
No 919, 102d Cong., 2d Sess. 49 (1992) (express­
ing conferees' concerns about the lack of a pub­
lic record of the regulatory review conducted by 
the Council of Competitiveness “or such other 
similar reviewing agency established within the 

Executive Office of the President”).

fe-i

1

8|V..

Effie «
K;

■p

F

United States Government, self—would be thwarted if comments sent 
to the OMB or the OIRA are subject to 
public access, while similar comments on

38 Admin.L.Rev. 181, 188-90, 192, (198Q, 1 
In fact, one Administrator of OIRA testj.

27. The 1986 OIRA disclosure procedures them­

selves were a response to congressional pressure 
to open up the OMB's processes, under a threat 

of defunding the OIRA. See Oversight of the 
Office of Management and Budget Regulatory 
Review and Planning Process: Hearing Before 
the Subcomm, on Intergovernmental Relations 
of the Senate Comm, on Governmental Affairs, 
99th Cong., 2d Sess. 56-58, 97-98 (1986); see 
also Harold H. Bruff, Presidential Management 
of Agency Rulemaking, 57 Geo Wash L.Rev. 533, 

582 (1989).

s

■' •

tive Order 12,291 is to make regulatory 
decisions more transparent and accessible*” 
Statement of Christopher DeMuth, OIRA 
Administrator, Before the Subcomm.<dn 
Administrative Law & Governmental Rela­
tions of the House Judiciary Comm. (July 
28, 1983), reprinted in Regulatory Reforni 
Act: Hearings Before the Subcomm, on

< • 

■

the Executive Office of the President, most
notably the OMB, operate without such a
cloak. Shortly after the enactment of Ex­
ecutive Order No. 12,291, the Office of
Legal Counsel advised the OMB that cer­
tain substantive communications from the
OMB to rulemaking agencies or from out­
side parties to the OMB pursuant to the
order should be disclosed in the administra­
tive record. (The OLC exempted substan­
tive communications from the OMB that
formed part of the agency’s deliberative Admin. Law and Govemmental Rela^ 
process.) Office of Legal Counsel, Con- tions of the House Comm, on the Judicial 
tacts Between the Office of Management ry, 98th Cong., 1st Sess. 895, 922 (1983X 

and Budget and Executive Branch Agen- Given the Realpolitik of the workings of 
cies Under Executive Order No. 12,291 the Executive Office of the President, itis 
(Apr. 24, 1981), reprinted in 5 Op. Off. candidly hard to see how disclosure of the 
Legal Counsel 107, 110-12 (1981). The same genre of communications by and to 
OMB itself expanded on this disclosure pol- the Task Force, which worked hand-in- 
icy in 1986 under a directive issued by glove with the OMB, sharing its staff, rec- 
Wendy Gramm, then the Administrator of ords, and responsibilities under Executive 
the OMB’s Office of Regulatory Affairs. Order No. 12,291, would pose any signifr 
OMB, Memorandum for the Heads of De- cant potential for disruption of the Presi- 
partments and Agencies Subject to Execu- dent’s valid oversight functions. In fact, it 
tive Orders 12,291 and 12,498 (June 13, would seem that the objectives of the 
1986), reprinted in OMB, Regulatory Pro- OIRA disclosure procedures—and FOIA it- 

GRAMS OF THE 1--------- ------------------------ ------
April 1, 1988—March 31, 1989 (1988), app.
Ill, at 529-31. Even supporters of a

-■■JU
u

■

II? - ’ 
r-
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public disclosure of most OMB communica­
tions under Executive Order Nos. 12,291 _____
and 12,498. See, e.g., Peter L. Strauss & with the “overall direction” of the Presi- 
Cass R. Sunstein, The Role of the Presi- dent’s regulatory reform program, is 
dent and OMB in Informal Rulemaking, shielded from disclosure laws, while the

1793 (1986) (Undisclosed OMB intervention re­
sults in “two different ‘records’: one reflecting
what happened during the agency's public rule­
making proceedings, and the other reflecting
what happened between the agency and OMB.”);

Ann Rosenfield, Note, Presidential Policy Man­
agement of Agency Rules Under Reagan Order
12,498, 38 Admin.L.Rev. 63, 93 (1986) (because
OMB regulatory review takes place "wholly in
secret, it is hard to see how review of rulemak­
ing has led to [the promised advantages of] the
appearance of open government and increased

agency accountability to the public"); Note, Ex­
ecutive Orders 12,291 and 12,498: Usurpation of
Legislative Power or Blueprint for Legislative Re­
form?, 54 Geo.Wash.L.Rev. 512, 530 (1986) ("se­
cret presentations” to OMB "allow[ ] OMB to
circumvent two related tenets of the APA: the
requirement for giving interested parties the
opportunity to submit materials into the rule­
making record, and the ban on ex parte commu-
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President or his close advisers need to pro- respon’sibilities of the Task Force,
tect sensitive policy discussions, they can chairman or his other
more appropriately do so through the office „ and on the evidence that the Task 
FOIA exemption, which protects particular ’ as not formed simply to advise and

I-’

laws, while'the
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i advice was to be deliberated).

It is not enough to say, as the majority
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under the Task Legal Counsel under him, act as advisors to 
This clearly maps the President for many of their important 

 in^he1 Extcutivt Office ofthe presidential staff’or exclusively Presiden- 

President: First, put a small unit of deci­
sionmakers atop al „

OMB, which operates 
force’s direction, is not. 
out the t_
sure laws

■ DeMuth, 
ie Subcomnui^

ary Comm. TJulv

'.e Subcomm, ah ‘Z.
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ously declined to exempt the President s 
closest advisers, his Cabinet members, 
from the FOIA: “Many Cabinet officers, 
like the Attorney General or the Office of

28. The majority thus misapprehends what it 
terms my concern about exposing OMB di­

rectives. See Maj. op. at 1294. I understand 
full well that the OMB is subject to disclosure, 
but I recognize that such disclosure is indeed a

wM
HHii
IM

have a staff, only they form the “agency.’
Second, when necessary, maintain that the
“significant authority” resides only with
the implementors, see Maj. op. at 1294, and
that the “whole” of the decisionmaking
unit is less than the sum of its parts. See

“brains” of an organization from the
“body,” the people who call the shots are
never in the public’s sights.2*

Subjecting the Task Force, as well as the enough to say that the Task Force created 
OMB, to the FOIA would not compromise the records at iSSUe in its role of advising 
either the President’s legitimate oversight presi(jent. The report at issue in Sow­
authority or his undisputed need for confi- was “requested by the President pre-
dential policy deliberations, as the FOIA’s cisely for advisory purposes,” Ryan, 617 
exemption 5 expressly provides for a deli- F 2d at 788, as was the information the 
berative process privilege. In fact, the Ad- Attorney General had gathered in Ryan. 
ministration invoked this privilege to shield
certain documents requested by the plain­
tiff in this case. To the extent that the

Instead, the proper inquiry, as the dis­
trict court noted, must center on the “func-

■

■

tial advisors, and are thus not exempt from 
’’ Ryan v. Depart­

ment of Justice, 617 F.2d 781, 789 (D.C.Cir. 
1980). See also Soucie, 448 F.2d at 1074 n. 

,  - •
President’s Special Assistant for Science 
and Technology in the capacity of personal 
adviser to the President on scientific mat­
ters). Nor is it enough to say that the 
Task Force operated at the highest levels 
of the White House. Soucie itself involved

hollow gesture if the key records both influenc­
ing and documenting the actions taken by the 
OMB are funnelled only through the Task 

Force.

t larger establishment of FOIA requirements.^ 
nersons who carry out those decisions, and t - ' * ' ***"
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records from disclosure, rather than
through the FOIA agency determination, 
which bars all records from disclosure ______ ,
See Pacific Legal Foundation, 63b r .Zd at the district court “applied the correct
1265 (where concern was protecting confi- governing iaw...Maj. op. at 1291. As 
dential advice to the President, court was extensive prior discussion demon-
unwilling to close all meetings, rather than strateSj and as the district court found as
those meetings in which such confidential wel^ an j^iry ]eads ineluctably to a 
advice was to be deliberated). recognition that the Task Force is an

It is not enough to say, as the majority “agency” under the FOIA test. According- 
does, that the Task Force or its Chair is a jy, j WOuld affirm the district court’s judg- 
“hair’s breadth” or a “heartbeat” away ment> and dissent from my colleagues’ con- 
from the President. This court has previ- trary conclusion.

of the President to provide “higher level” 
coordination of the nation’s science policies. 
Soucie, 448 F.2d at 1074. Finally, it is not 

- - ■ - ■ 1 
OMB, to the FOIA would not compromise r°cords at issue in its role of advising

authority or his undisputed need for confi-

Force was not formed simply to advise and 
assist the President, but rather had “sub­
stantial, independent, directorial authori­
ty.” The majority recognizes, as it must,

governing law....” Maj. op. at 1291. As




