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July 12, 1993

By Hand Delivery

Re: Freedom of Information Act Request

Dear Sir or Madame:

instructions, plans or programs concerning actions taken by, or to 
be taken by, NARA to preserve and process for public access in

Sincerely yours,

Michael Tankersley
Enclosure

In connection with the enclosed letter to Acting Archivist 
Trudy Peterson, I am requesting under the Freedom of Information 
Act, 5 U.S.C, § 552, copies of any records containing directives.

07/12/93

I

S002

NARA FOIA Officer
National Archives and Records Administration
Seventh street and Pennsylvania Ave., N.w. 
Washington, D.C. 20408

Public Citizen Litigation Group
SUITE 700

1000 P street n. w 

WASHINGTON p C. 1OC3E

(202) 833-3000

I would appreciate your handling this request as quickly 
as possible, and I look forward to hearing from you within 10 days 
as provided by the statute.

accordance with the Presidential Records Act, 44 U.S.C. §§ 2201-07, 
any Presidential records stored on the computer tapes and disk 
drives of the Fsrecutiv© office of the Preeidcnt from the Reagan and 
Bush Administration which were transferred to the custody of NARA 
on January 19-28, 1993. The aoooropanying letter more fully 
describes the materials requested. If you have questions 
concerning the scope of this request please contact me at (202) 
833-3000.
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July 12, 1993

Washington DC 20408

WC.HAND

Dear Archivist Peterson:

On behalf of our clients, a group of historians, librarians, 
esearchere,1 we arc writing to request your assurance that me

1953.

• ‘O' >

Honorable Trudy Peterson
Acting Archivist of ths United States
National Archives and Records Administration
7th and Pennsylvania Avenue NW

Public Citizen Litigation Group

SUITE 700

2000 P STREET N. W 

WASHINGTON. 0 G, aOC3«

(£02) 033-3000

and researchers, 
National Archives and Records Administration is complying with its 
statutory obligations to preserve, and to begin immediately the 
processing of, the electronic Presidential records from the 
Administration of former Presidents Bush and Reagan, which were 
transferred to the custody of the Archives during January 19-28,

These Clients are the American Historical Association, the 
American Library Association, the Center for National Security 
Studies, the National security Archive, Scott Armstrong, Eddie 
Becker, and Gary Stern.

As you are aware, the transfer of the electronic records was 
accompanied by an agreement between former Archivist Don W. Wilson 
and former President George Bush purporting to govern the records 
created during his Administratiun. The Bush-Wilson Agreement 
contravenes the Presidential Records Act by giving former President 
Bush exclusive control over Presidential records, special rights to 
restrict access to the records, and the right to make 
determinations concerning disposal of the records. Because the 
Bush-Wilson Agreement contravenes the Presidential Records Act, it 

The materials transferred to the Archives consist of computer 
backup tapes and disk drives containing electronic records created 
by staff of the Executive Cffice of the President, including the 
National. Security Council. The tapes and disk drives store, in 
addition to Federal records and personal records of EOP Staff, 
"Presidential records," as that term is defined in 44 U.s.c. § 
2201(2). The Presidential Records Act, 44 U.S.C. §§ 2201-22U7 
vests exclusive ownership of such Presidential records in the 
United States, limits the former President’s rights to restrict 
public access to those records, and makes the Archivist responsible 
for access to, and preservation and disposal of, the records after 
the conclusion of the former President's term of office.
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pxaiy ana completely eiti possible." 44 U.5.C. §
Yet it appears that the Archives is not adhering to

preservation of the tapes only after being found in contempt of the

when

Presidential Records Act, would violate the statute. Furthermore, 
it appears that the Archives has no program in place for ensuring 
t" 1 i r i r~n no r- 4- T-r» = +■ wt -w a Tiw ~4 J - _ _ i -____ ___ ______ _•» _ . *

preserve the materials. With respect to the backup tapes, the 
Archives^began, to^ take steps necessary to the proper storage and 

court order requiring preservation of the Federal 'records contained 
on the tapes. with reepeuL to the disk drives, including the 
personal-computer disk drives from the White House Office and 
office Of Policy Development, it appears that the Archives has 
neither taken steps to preserve these materials nor made any effort

the proper treatment of the Presidential records at the conclusion 
of the investigation.

Accordingly, we request your written assurance that the 
Presidential records on these materials are being, and will be, 
preserved by the Archives as the property of the United States and 
processed for public access in accordance with your statutory 
obligations under the Presidential Records Act. We also request 
that you tell us what directives have been issued to ensure proper 
preservation of the materials and to make the Presidential records 
they contain available to the public. This includes identification 
of any program for correcting damage and preserving the disk drives

must be considered null and void, and the Agreement must not hinder 
or delay the Archives in carrying out its obligations under the 
Presidential Records Act.

to assess the damage that may have been done to the materials 
they were transferred.

Second, it appears that the Archives has not taken any steps 
to process the Presidential records on the transferred materials to 
make them available to the public, as required by the Presidential 
Records Act. indeed, as far as we can determine, the Archives has 
no plan in place for identifying and processing the Presidential 
records on the transferred materials.

Finally, the Bu&h-Wilson Agreement provides that, at the 
conclusion of the Independent Counsel's investigation into the 
search for President Clinton's passport records, the disk drives 
from the white House Office and Office of Policy Development 
identified in Schedule c of the Agreement will be transferred to 
the Archives as "personal records of George Bush." Such transfer 
of the materials, without steps to preserve and process the 
Presidential records on these materials in accordance with the 

More specifically, the Presidential Records Act provides that 
the Archivist must take responsibility for preserving Presidential 
records at the conclusion of the President's term of office, and 
requires the Archivist to "make such records available to the 
public as rapidly and completely a a possible." '' -
2203 (f)(1). " - _ ■ ■
these statutory duties to preserve the materials and to process*the 
records that they contain for public access.

First, the Archives has not fulfilled its obligation to 
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Respectfully yours,

Paul R.Q/ Wolfson

552, we are also submitting this request to the Archives' FOIA 
officer, and we look forward to a response within ten working days,
as provided by law.

-

2 to comply with the formalities of requesting such records 
from the Archives under the Freedom of Information Act, 5 U.s.c. §

transferred to the Archives, and plans for handling the Schedule c 
materials at the conclusion of the independent counsel's 
investigation. We also request that you provide us with any 
records setting forth such directives, instructions, plans, or 
programs.2

Paul R.Q.' Wolfson

Michael Tankersley
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SETTLEMENT OUTLINE

Three ’'Models1’ of E-mail Recordkeeping Practice

TOPICS FOR DISCUSSION

Prospective Recordkeeping Duties for EOP ComponentsI.

II.

ill.

FOIA Position In Lawsuit to Be ReexaminedIV.

DATE:

OV:El NOU E6-12-Nnron 'j

♦

ATTORNEY-CLIENT
PRIVILEGED AND -CONFTDENHy-

obligations with Respect To E-mail Preserved to Date 
Since January 20/ 1993

Obligations With Respect To Reagan and Bush Tapes 
Transferred To Archivist

A -- Defendants' Litigation Position 
B -- Plaintiffs' Litigation Position 
C -- District Court's January 6 opinion

determined to be an administrative

MARKING INITIALS:^. DATE:^Z?W



BACKGROUND

Three "Models" of E-mail Recordkeeping Practice

Model A: Defendants' Prior Litigation Position (1989-1992)

o

o

o

o

o

o

o

- 2 - DETERMINED TO BE AN ADMINISTRATIVE

DATE:MARKING INITIALS:.

ATTORNEY-CLIENT PRIVILEGED AND-CONFIDENTIAL

iv:£l NOW ee-lS-NP.fVO'd

When e-mail is created which rises to the level of 
a record, defendants' instructions require that the 
message be printed out and placed in official files

What remains on the 'live' system are extra copies of 
records, along with other nonrecord material (as 
well as a mix of nonrecord presidential materials)

Archivists’ actions in oversight role have been 
adequate given nature of EOP's E-mail systems

No legal impediments exist to recycling backup tapes 
containing nonrecord presidential and federal 
materials

PROFS and other E-mail networks such as All-in-1 are 
communication systems not intended to be used for 
the creation of federal records; hence, no general 
recordkeeping requirements exist with respect 
to these systems

review; 66 days computer

FOIA: Plaintiffs' amended request for all notelogs
and other PROFS materials created by a large number 
of NSC and other individuals (from a subset of the 
Reagan PROFS tapes) is per s$ unreasonable, since 
the backup tapes are neither federal records under 
the FRA, nor agency files or an agency database 
under the FOIA; moreover, the request is 
unreasonable based on the huge search burden 
required to respond to the request (220,000 pages;
26 staff years to
programming time)

NSC (and OSTP) are free to have staff create and 
maintain dual systems of presidential and federal 
records (on email as well as on paper); no judicial 
review exists of decisions regarding creation and 
maintenance of presidential records (per Armstrong
1)



Model B: Plaintiffs' Continuing Litigation Position

o

o

o

o

o

o

- 3 -

ATTORNEY-CLIENT PRIVILEGED AND-£ONFIDENT I AL

2V:EI NOW £6-l?-N(ir90 ‘d

Backup tapes are federal records subject to an 
appropriate disposition schedule

Archivist should have aggressively acted to ensure 
destruction of E-mail records was stopped

Since NSC (and OSTP) are "agencies,'’ they may not 
create presidential records; in any event, existing 
guidance allowing for categorization of records 
into presidential and federal record material is 
subject to judicial review.

PROFS and other E-mail networks are recordkeeping 
systems which must be maintained in accordance with 
all applicable NARA regulations (including the 
requirement of segregation of federal 
record materials; the duty to periodically 
audit such systems for misclassification of 
records; and the need for a disposition schedule 
for all materials residing on each system)

Existing guidance on the printing out of federal 
record material is insufficient, given that not 
all federal record material is required to be 
printed out

Plaintiffs’ amended FOIA request calls for a search 
of PROFS backup tapes not unlike prior searches 
conducted pursuant to Iran-Contra etc.; defendants' 
estimates of burden are exaggerated



Model C:

o

o

o

o

o

o

- 4 -

ATTORNEY-CLIENT PRIVILEGED AND-OONFTDENIUU

?V:El NOU £6-l2-Nfiron

ronq Opinion of January 6, 1993 (and 
Orders of January 6 and 11, 1993)

Court also stated that NARA considers that each 
version of federal record material (paper and 
electronic form) must be separately scheduled 
for disposition (but unclear if this is a holding)

Did not reach FOIA issues, but clear implication 
of opinion is that backup tapes contain

Defendants’ prior written guidance is arbitary and 
capricious in not requiring that ’’who knew what 
when” information is retained when substance of 
E-mail message texts are printed out

Held that judicial review was precluded over NSC 
distinctions between presidential and federal 
records

federal record material — which by extension 
sub silentio overrules defendants' argument 
that backup tapes do not function as an 
agency file or agency database.

I

Enjoined EOP agency components to preserve E-mail 
federal record information “until such time as 
the Archivist takes action”

Defendants' must ensure that records officers 
supervise designations of "records” on E-mail
systems and otherwise periodically review systems 
in accordance with NARA regulations



TOPICS FOR DISCUSSION

Prospective Recordkeeping Duties For EOP Agency ComponentsI.

Key Topics For Discussion:

Sub-Topics:

A.

B.

c.

D.

- 5 -

ATTORNEY-CLIENT PRIVILEGED AND fWffitmAb
EV:El NON EB-U-NHE/n'H

What form of "supervision” by records officers is 
appropriate with respect to E-mail?

e.g.,

What materials on E-mail systems do EOP agency 
components consider worthy of preservation as 
federal records?

Are records disposition schedules needed for material 
residing on various EOP E-mail systems, and 
what form would they take?

(Plaintiffs' Position: 
optimum supervision accomplished by 
sampling individual E-mail accounts on 
periodic basis)

(Plaintiffs' Position:
large % of E-mail is record material; 

read receipt info; logs; calendars, 
user directories)

(Plaintiffs' Position:
E-mail is created on-line and should 
be preserved on-line on an indefinite 
basis -- rather than in 'official' paper 
files)

How Far Apart Are The Parties’ Positions Given 
This Administration’s Expressed Intent To
Develop The Technological Means For Preserving
A Greater Amount of Electronic Records In
Electronic Format?

what Would Constitute Adequate Recordkeeping 
Guidance Sufficient To Allow For The End Of
The Current ’’interim'’ Solution of Preserving Federal 
Record Material in the Form of Backup Tapes (Under 
the January 6 & 11 Opinion and Orders)?

How would EOP agency components choose to preserve 
federal record material generated on E-mail 
communication systems?



E.

F.

II.

Key Topics For Discussions

III.

Key Topic for Discussion:

fiub-Topics:

- 6 -

NOH C6-13-Nnf

Obligations With Respect To E-mail Preserved To Date 
Since January 20, 1993 (Mostly on Backup Tapes)

What further actions, if any, beyond preservation 
copying, does NARA believe to be appropriate 
irrespective of January 6 Order?

Should preservation copying be extended to the 
remainder of the materials in NARA’s custody?

For ’'dual” hat agencies: What additional guidance is 
appropriate on the matter of distinguishing between 
presidential and federal record creation?

what Options Exist in the Near-Term Future For 
Segregation of Federal Record Material?

Obligations With Respect to Reagan and Bush Tapes Transferred 
to Archivist

(Plaintiffs' Position:
yes — and disposition period could be 
longer for 'on-line' records than for 
paper copies)

(Plaintiffs' Position:
backup tapes are federal records; EOP 
should work with NARA in creating 
disposition schedule for tapes, 
presumably allowing for the lodging of 
FOIA requests where appropriate)

(Plaintiffs' Position:
anticipated that plaintiffs will 
press for segregation of federal 
records from all backup tapes 
created to date, including related 
"transmission” data)

ATTORNEY-CLIENT PRIVILEGED AND CONriDENTIAL 
80’d

What Actions Do The Agencies Believe Are Now- 
Possible To Take (Irrespective of January 6 
Opinion)?

will backup tapes of E-Mail continue to be made, and 
how will they be treated (i.e, , as record or 
nonrecord material)?



FOIA Position in Lawsuit To Be ReexaminedIV.

Key Topics For Discussion

7 -

ATTORNEY-CLIENT PRIVILEGED AND-feNfflWAb-

NOW £6-l2-Nnr60'd

Are defendants willing and/or able to process 
plaintiffs’ amended FOIA request, at least 
in part, if not in whole?

(Plaintiffs' Position:
if no damage to tapes in process,
all federal record material should be 
segregated and preserved)

If so, which component(s) of government would be 
assigned to this task? (NARA, NSC, WHCA,
OA)

Should NARA devote the staff and budgetary resources 
to undertake segregation of the Presidential and 
potential Federal record information on all (or only 
some) of the tapes? If so, what consultations are 
necessary with former Presidents?

Should NARA devote the staff and budgetary resources 
to fully carry out the Preservation Plan for all 
(or only some) materials, including the restoration 
of logical files to hard disks and recopying files 
to a generic format?

Should plaintiffs be required to specify 
specifically which information on the backup tapes 
be preserved and segregated as Federal records?
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(1)

(2)

(3)

If

National Archives and cords Administration

Certain categories of public mail to the President, the 
First Lady and their staffs including anonymous 
correspondence, correspondence with an incomplete address, 
mail from prolific writers, and public opinion mail.

1985

Honorable John D. Podesra
Assistant to the President 
and Staff Secretary
The White House
Washington, D.C.

I do not intend to take any Congressional action with regard 
to this request as provided for by Section 2203(e) of the 
Presidential Records Act.

Publications, brochures, clippings and other types of 
enclosures in public mail, when there is no immediate or 
historical importance to the materials.

In accordance with the authority granted to me by the
Presidential Records Act, Section 2203(c)(2), I approve of 
disposal of the three (3) categories of Presidential bulk mail 
described in your letter of April 22, 1993. Those categories 
are:

As in the past, I recommend that representatives of the 
National Archives and Records Administration, in coordination 
with the White House Office of Records Management, review 
these materials before disposal and take samples when 
appropriate. These samples will be retained permanently, 
groups of materials that should not be destroyed are
identified during sampling, the National Archives will inform 
you.

Washington, DC 20408 

f\ /

Dear Mr. Podesta:

Copies of press releases, press conference and briefing 
transcripts, personnel announcements, mass mailings and other 
internal publications that are distributed widely. As you 
stated in your letter, a record copy of each of these items 
should be retained in the originating White House office.

hjational. , .
/\hcbtves



Sincerely,

ONTRUl^Z huskamz peters 
Acting Archivist 
of the United States

I support your effort to continue the disposal of Presidential 
bulk marl. This practice has been very successful since it 
began in 1982, and, as you point out, has been mutually 
beneficial for both the White House and the National Archives.



THE WHITE HOUSE

WASHINGTON

April 22, 1993

o

o

o

Sincerely

certain categories of public mail to the President, the 
First Lady and their staffs including anonymous 
correspondence, correspondence with an incomplete address, 
mail from prolific writers, and public opinion mail. 
Samples, when appropriate, will be retained.

publications, brochures, clippings and other types of 
enclosures in public mail, when there is no immediate 
or historical importance to the materials.

In accordance with the reguirements of the residential Records 
Act, 44 U.S.C. (c) (1), I propose to dispose periodically of the
following categories of Presidential records:

The White House Office of Records Management will dispose of 
these materials only after representatives of the National 
Archives have reviewed, approved and, when appropriate in their 
opinion, sampled it.

copies of press releases, press conference and briefing 
transcripts, personnel announcements, mass mailings and 
other internal publications that are distributed widely. 
Record copies of each is retained by the originating office 
within the White House.

This would continue a policy initiated under President Reagan and 
agreed to by the National Archives. This policy has allowed the 
disposal of over 35,000 cubic feet of materials since its 
inception. It is a policy that has benefitted both the White 
House and the National Archives by allowing significant savings 
in space, maintenance, and budget, in the short term for the 
White House, and in the long term for the National Archives.

Dr. Trudy H. Peterson
Acting Archivist of the United States
Room 111
National Archives and Records Administration
7th and Pennsylvania Avenue, N.W.
Washington, D.C. 20408

Dear Dr. Peterson:

UM
Jonn D. Podesta 
Assistar

/
n D. Podesta 

..'ssistant to the President 
and Staff Secretary
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April 15, 1993

MEMORANDUM FOR JOHN PODESTA

FROM: TERRY GOOD

RE: DISPOSAL OF CERTAIN CATEGORIES OF PUBLIC MAIL

The process is fairly straightforward.

I defer to you as to whose signature should appear on it.

Typically, we will hold the mail for 30 to 90 days before 
disposal. However, the current volume is such that we do not 
have storage space to retain it for even 30 days. Since January 
we have received approximately 1300 boxes and have disposed of 
almost 600. Our available space will hold 600 which allows for a 
small amount of working area. At the moment our working area has 
disappeared and we are expecting more boxes this week.

Since the Reagan Administration, this office has had in place a 
process to dispose of that portion of the public mail that has 
received either a form response or no response. The National 
Archives (NARA) agreed to this in 1982. (See attachments) We have 
continued to follow these guidelines ever since.

Evidently, NARA is reviewing many of its policies at the request 
of its new Acting Archivist, Dr. Trudy Peterson. Thus, NARA's 
Office of Presidential Libraries has asked if the White House 
would submit a memorandum explaining that it would like to 
continue this policy. To accomodate this request, I have 
prepared a draft letter taking into account the requests cited in 
Dr. Warner's letter of March 30, 1982. I omitted reference to 
the Presidential Libraries Liaison Office which was later reduced 
to a staff of one working in and under the Office of Records 
Management. As we have discussed we hope that this position can 
be filled in the near future. However, in the meantime, the 
reviewing and sampling can be done by a NARA team that visits 
frequently to assist in performing this function.

Before disposal, we ask 
NARA to review the boxes of mail for a "second opinion". Its 
staff will pull a very small number as selected samples. The 
boxes will then be given to the Office of Administration which 
has a maceration facility in the NEOB. Initially, NARA 
contracted with a commercial operation to dispose of the 
material. Later, and until quite recently, we used the services 
of NSA at Fort Meade. NSA remains a fall-back option.
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Dear Dr. Peterson:

44 U.S.C.

o

o

o

o

publications, brochures, clippings and other types of 
enclosures in public mail, when there is no immediate 
or historical importance to the materials.

unsuccessful and unsolicited applications for
employment, including correspondence, resumes, letters 
of recommendation and other similar materials no longer 
under review by the Office of Presidential Personnel.

copies of press releases, press conference and briefing 
transcripts, personnel announcements, mass mailings and 
other internal publications that are distributed 
widely. Record copies of each is retained by the 
originating office within the White House.

This would continue a policy initiated under President Reagan and 
agreed to by the National Archives. This policy has allowed the 
disposal of over 35,000 cubic feet of materials since its 
inception. It is a policy that has benefitted both the White 
House and the National Archives by allowing significant savings 
in space, maintenance, and budget, in the short term for the 
White House, and in the long term for the National Archives.

In accordance with the requirements of the Pesidential Records 
Act, 44 U.S.C. (c) (1), the President proposes to dispose
periodically of the following categories of Presidential records:

The White House Office of Records Management will dispose of 
these materials only after representatives of the National 
Archives have reviewed, approved and, when appropriate in their 
opinion, sampled it.

certain categories of public mail to the President, the 
First Lady and their staffs including anonymous 
correspondence, correspondence with an incomplete 
address, mail from prolific writers, and public opinion 
mail. Samples, when appropriate, will be retained.
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March 8, 1982

o

retained by Records Management.

£2 will be retained by Records Management.

o

o

o
ment,

Records Management would work with yoiir

I would appreciate your consideration

i 

20408

cc: 
cc: 
cc:

5 gets
•Jrfit to the 
for Management

\

\

THE WHITE HOUSE

WASHINGTON 

One copy will be ----------

publications, brochures, clippings

*'

I would like to obtainKyour views^on

that as a means
members c
designee
materials

1, I would suggest 
continuing basis that

The

A..

enclosures m public m^ii, -
or historical importance to the materials.

unsuccessful and unsolicited ;PPl^°n\XrsPi?Y' 
ment, Including correspondence, resumes, letter 
recommendation and other similar materials.

Biff Henley
Emily Ford - JFWR Chron. 
Central Files w/attachment

 ■ i this proposal.
_--5 of carrying out this Plan on a <------

of this proposal and a response

^M°s ^^uSnr^o^ourcirre^ondlnce^^Sesg^

• 3 of the Presidential Records Act, 
““‘^Ol'fc)' (if/the President proposes to dispose periodically 

categories of Presidential records:

Arih^isttofathrunlted States

The National Archives
Washington, D.C. 20408

at your earliest convenience.

’ . .

001634 PF 

PERMANENT FILE

F. W. J©' 
Deputy Assisti 

President f

_1 ' i and other types of
iA pAbliAmJil, when there is no immediate

Dear Dr. Warner:

in accordance with the requirements

44 U.S.C. ------
of the following
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Dear Dr. Warner:

ana ouner xnuernax puuAiuanuna uaau ai c uxouiamuucm * 
widely- sArvj-ku <>-*-*v«jV---

.. .-(>>7//'t-t eV ------
ewa '6n this proposal. I1 wo.

suggest that as a means of* 
basis that members of\,the(j

Sincerely,

e?, Ill

e President

I would appreciate your consideration of this proposal and a 
response at your earliest convenience.

THE WHITE HOUSE

WASHINGTON

James/A. 
pr Sta/f 
ant

publications, brochures, clippings and other types of 
enclosures in public mail, when there is no immediate 
or historical importance to the materials

unsuccessful and unsolicited, applications for employment, 
including correspondence, resumes, letters of recommenda­
tion and other similar materials.

Dr. Robert Warner
Archivist of the United States
The National Archives
Washington, D.C. 20408

i

I would like to obtain your, views 'bn this proposal. I1 would 
suggest that as a means of'carrying out this plan on a continuing 
basis that members ofk.the(White House -staff, would work with your 
designee in reviewing sample boxes of the materials involved. The 
materials would then be turned over to you for destruction. -In— 
keeping with prooeduros neoommended by the. rresiduiiLIal Li-brarias- - 
Offiee a sampling uf ttriu malei ial ic being retained.-----

In accordance with the requirements of the Presidential Records 
Act, 44 U.S.C. 2203 (c) (1), the President proposes to dispose 
periodically of the following categories of Presidential records:

— public mail to the President, the First Lady and their 
staffs including anonymous correspondence, correspon­
dence with an incomplete address, mail from prolific 
writers, and public opinion mail. & vu-ULd

copies of press releases, press conference and briefings 
transcripts, personnel announcements, mass mailings 
and other internal publications that are distributed .

I

I
Ghie,
AssZ
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MEMORANDUM

THE WHITE HOUSE

WASHINGTON

February 23, 1982

RICHARD DARMANMEMORANDUM FOR:

BIFF HENLEYFROM:

DISPOSAL OF CERTAIN MATERIALSSUBJECT:

u

s

'I
!

\ -Aiv

-T \

For your information TAB C contains copies of previous memoranda 
on this subject.

TAB D contains copies of the action taken by the Vice President's 
office with similar materials.

Help! We really need to move ahead and dispose of the materials 
described at TAB A. Presently, there are 2,500 cartons stored 
in Alexandria and 600 more in storage here.

Last week, we received the 250,000 petitions (80 cartons) 
described at TAB B which should be included into the 600 
mentioned above.

.1
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.MEMORANDUM i

1981August 3,

:

H. P. GoldfieldTO: A
FROM:

SUBJECT:

appropriate period of reten-

I.

acknowledgments, nor do we plan to ask for any.

Random

purposes.

.L'V-e—.

I

I

 

t

. No record 
like to consider the 
sort of list on these.

-if

THE WHITE HOUSE 

WASHINGTON

•r
f 

2?

The following represent the 

may

Anne Higgins, Director of Preside
Correspondence

CLASSIFICATIONS OF MAIL WHICH CAN BE DISCARDED

Unacknowledged correspondence ^efine^by^the 

as in
• ’ ine<r,

nossibility of keeping some sort of list on unese. 
Samples of each form should be kept for historical

inspired or propaganda mail^
; but we may

III.
mail room as 
now maintains

' > classifications of mail we believe 
be_safely discarded after an appropriate period of reten­

tion (i.e., 30 to 60 days):!30 to 60 days) :

. acknowledged by* card, including 
for"birthday and wedding anniversary 

No record is now maintained for these

II. Get-well correspondence acknowledged by presi­
dential form response. No record is maintained. 
Random sampling C.—If

No record is maintained, 
should be kept for historical purposes.

X. 

Correspondence
requests 1 
greetings.

sampling might be kept for historical purposes.
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A.. I ' 'memorandum

July 16, 1981

H. P. GOLDFIELDMEMORANDUM FOR:
7^7

FRANK MATTHEWSFROM:

RE:

!

requested during our July 14 meeting, attached is a 
__ t* mirroni-lv in OUT CUStody

cooperation with NARS.

cc: Mary Lixwton

1<•
/•

/
I

■ij.

REQUEST FOR DISPOSAL OF CERTAIN 
.PRESIDENTIAL RECORDS

THE WHITE HOUSE

wa.siii\<; tun

I

As you
list of the categories

■ which we do i._-------

o£°records have^bcen disposed of routinely in the past in

Li2_t.

; of records currently in our custody 
not believe warrant permanent retention. .

NARS has examined and is prepared to approve for disposal

Y J

these^particular records U Required by the Presidentia! 

Records Act.
Except for the get-well correspondence, these categories
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i

1981:15,As of July

Contents

30 days
1,293

30 days

I

1

the estimated

60 days
the Director of Correspondence.

60 days
24

60 days
138

30 days

i

/

169 I 
•>

Reconunended
Retention
Period

*

a

i ■ 
vr 

?v«r.

a '•*

Number of
Boxes

500-600 
(various 
sizes)

r

' V « 
•; 
*• j \ •’

w
if

Correspondence acknowledged by card, 
including requests for birthday and 
wedding anniversary greetings. No 
record is maintained of these acknow­
ledgments .

Unacknowledged correspondence including 
copy letters, mail from supporters of 
special interest groups variously defined 
by the Mail Room as inspired or propaganda 
mail, and multi-signature mail.

While I don't have a precise numerical 
breakdown by cartons, the estimated 
percentages are:

4 0-507;: acknowledged
50-607;: unacknowledged

Correspondence acknowledged by a f°rm 
response by the Director of Correspondence. 
No copy of the acknowledgment is maintained.

Unacknowledged correspondence - registered

Oversize items from children acknowledged 
by Presidential form letters. A copy of 
the Presidential letter and the incoming 
cover letter, if it exists, are filed.

Get well correspondence acknowledged by 
Presidential form response. No record is 
maintained of these acknowledgments.

i

I
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DRAFT

April 30, 1981

»

MEMORANDUM FOR RICHARD G. DARMAN

ROBERT D. LINDERFROM:

Disposal of Certain Materials.SUBJECT:

Current Situation

The materials I am

♦

:' r

THE WHITE HOUSE

WASH IN GTO N

We are currently receiving in the Office of Records Management, 
a great deal of material which I believe could be disposed of, 
under the code section cited above. Not only is time wasted '• 
in handling this material numerous times, but valuable storage 
area is also wasted by this material which has little or no 
archival interest.

' I
referring to falll into four broad categories

1

The Presidential Records Act provides that the President 
may dispose of his Presidential records that no longer 
have administrative, historical, informational, or evidentiary 
value. (44 USC 2203(c)). Procedurally, the President must 
obtain the views, in writing, of the Archivist of the United 
States concerning such disposal. If the Archivist considers 
the disposal., to be of special interest to the Congress, he 
must notify certain Congressional Committees and then the 
President must also notify the Committees by submitting copies 
of his disposal schedule at least 60 calendar days of continuous 
session of the Congress in advance of the proposed disposal
date. If the Archivist states that he does not intend to notify 
the Congressional Committees, the records,may be disposed of 
without further consultations.

The purpose of this memorandum is to seek your guidance 
and approval for the disposal of certain materials after an 
appropriate length of time as a means of managing the records 
received or created in the White House Office.
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•- 1)

2)

i
3)

4)

text with some of the /Archivist’s staff, you may want to send

,k
and we will keep

I

J
!

■»»

V

, we can then 
Meanwhile we

could be disposed of with minimum effort, 
• everything until you give us —

After the Archivist gives his written response, 

proceed with the disposal as outlined above. M
shall continue to collect and file the materials so that they 

■ 1  , and we will keep
guidance on final disposition.

public mail to the President, the First Lady and 
their staffs including anonymous correspondence 
correspondence with an incomplete address, mail 
from prolific writers, and public opinion mail 
(opinion mail is acknowledged by a printed card or 
a robo letter. The cards carry the awtopenned 
signature of the President, the First Lady, or the 
Director of Correspondence. The robo letters are 
usually autopenned by the Director of Correspondence 
or infrequently, signed by another staff member.)

copies of press releases, press conference and 
briefings transcripts, personnel announcements, 
mass mailings and other internal publications that 
are distributed widely

publications,, brochures, clippings and other types 
of enclosures in public mail, when there is no 
immediate or historical importance to the materials

unsuccessful and unsolicited applications for 
employment, including correspondence, resumes, 
letters of recommendation and other similar materials.

There may be certain items in each of these categories that 
the head of the office wants to retain. No correspondence, 

.record or other item would be«.disposed of without the prior 
consent of the head of the office who sent the materials to 
the Office of Records Management for filing. However, after 
such consent had been given, v/e would like to be able 
to dispose of the materials in an orderly way, working 
with the Archivist's staff. We have several hundred boxes 
of materials now that could be disposed of - primarily the 
get-well cards and Ather general correspondence from the 

public.

Recommendation:

As a means of initiating this action, I recommend that Jim 
Baker send the attached letter (Tab A) to the Archivist, 
giving the statutory notice of the plan for disposal of certain 
Presidential records. Although I have informally cleared the 
text with some of the Archivist's staff, you may want to send 
it over to his office directly for informal comment before Jim 

officially sends it. t
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Concur:
Mary Lawton

Anne Higgins

Pendleton James

John Rogerscc:
r

I

r

i

•i

••
».
♦

/ A

*.

I

I

••

I

i

1
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mass

Sincerely,

I .

*. I would appreciate your 
response at your i----------

THE WHITE HOUSE 

washimgton 

April 30, 1981

• consideration of this proposal and a 
earliest convenience.

I

Jam'es A. Baker III
Chijef of Staff and
Assistant to the President

i ’ ’ 
A

■ ♦
aft

Dear Dr. Warner:

In accordance with the requirements of the Presidential 
Records Act, 44 U.S.C. 2203 (c) (1), the President proposes
to dispose periodically of the following categories of 
Presidential records:

Dr. Robert Warner
Archivist of the United States
The National Archives
Washington, DC 20408

I would like to obtain your views on this proposal. I would 
suqqest that as a means of carrying out this plan on a

continuing U— ------- ------------ ,
work with your designee in reviewing sample boxes of tne 
materials involved. The materials would then be turned over 
to you for destruction.

• —public mail to the President, the First Lady and
their staffs including anonymous correspondence, 
correspondence with an incomplete address, mail, from 
prolific writers, and public opinion mail

—copies of press releases, press conference and 
briefings transcripts, personnel announcements,
mailings and other internal publications that are 
distributed widely *

—publications, brochures, clippings and other types of 
enclosures in public mail, when there is no immediate 
or historical importance to the materials

—unsuccessful and unsolicited .applications for employ­

ment, including correspondence, resumes, letters of 
recommendation and other similar materials.

I would like to obtain your views on this proposal.

basis thAt members of the White House staff would
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your convenience, to transfer these materials to an archival staging area prior 
to destruction. Ms. Allen will also select for retention a snail representative

Sincerely,

NL

Ms. Susan Cockrell
Director of Administration
Office of the Vice President 
The White House
Washington, D.C. 20500

i.

NL:MAllen:ch 10/26/81 S23456-2S45
cc: Official file-NL

Reading file-NL
./lAllen-NLWH

N

- Unacknowledged incasing correspondence.

Included are comsnun ic at ions, received by the Vice President 
and his staff that contain insufficient or illegible names 
or addresses, information copies of letters addressed to 
other persons, multiple letters from prolific writers, items 
with offensive or irrational messages, clippings, and multiple 
copies of the sane letter or} telegram signed by different persons.

I do not intend to take any adverse action with regard to this disposal request, 
such as that permitted me under Section 2203 (e) of the Presidential Records Act.

Ms. Marie Allen of the Archives’ Presidential Libraries Office will arrange, at

P.ODERTM. WARNER
Archivist of the United States

sample of the materials to bo destroyed.

When you have additional records in this category for disposal, durirfg the 
administration, you nay contact the Presidential Libraries Office to arrange 
transfer of the materials, without further approval from my office.

The destruction of naterials without continuing value, such as those described 
above, is an important part of any effective records management program and 
enables us to better direct our limited fesources toward the preservation of 

• permanently-valuable records. We are happy to provide assistance to you in 
your efforts to manage effectively the Vite Presidential records.

I -

Dear Ms. Cockrell:

In accordance with the authority granted me by the Presidential Records Act,
44 U.S.C. Section 2203 (c)(2), I approve the disposal of a category of 
Vice Presidential records described as follows in your letter of October 2, 1981:



October 2, 1981

and his staff that contain

We no longer needouroo::sn° in"Cep’iZ; with procures reco^ea by the

th^r^r^ St n S e nt

without detracting

» ♦*

i

•1‘

Dr. Robert Warner
Archivist of the United States
The National Archives and Records Service
Washington, D.C. 20408 

other persons, multiple letters from Prolific

the same better or telegram signed by 

different persons.

these records for administrative

Dear Dr. Warner:

In accordance with the requirements

Records Act, ----------
quest yutii '—   -y
Presidential records for periodic disposal.

OFFICE OF I H £ VICE P R E S I O E f'1 • 

WASHINGTON

‘ i of the Presidential
44* u7s7c7'22 Section 2203 (c)(1), I am writing 

to’r^quest your approval of the foli?wi"? category of 
Vice Presidential records for periodic disposal.

Unacknowledged incoming correspondence.

i”^u^t:o-:nt^^rstit^fretS:iv:onKinhe 

insufficient or illegible names or aadresses, 
information copies of letters addressed to 
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this disposal action.

Susan Cockrell

t.

♦

1

.t

disposal, if you approve

Sincerely,

*•*

•7 >•

<

I understand that the Presidential Libr^rj^ 
uill inspect these materials and then arrange for

, pace 2
I

Susan Cockrell
Director of Administration
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20500

the process of sampling, 
destroyed, we will so in

for retaining a record set of mass mailings and internal publications, as 
well as a responsibility to send a copy to the Office of Records Management.

Honorable John F. W. Rogers
Ceputy Assistant to the President 
for Management
The White House
Washington, D.C.

I recommend that the Office of Records Management and our Presidential 
Libraries Liaison Office work together to develop adequate sampling 
procedures designed to retain appropriate portions of such categories as 
anonymous correspondence, enclosures in public mail, and public opinion 
mail. The sampling should be accomplished jointly and the selections 
retained permanently. If, in the process of sampling, we identify groups 
of records that should not be destroyed, we will so inform you.

Secondly, I feel that the office of origination should have a responsibility

The Presidential Libraries Office may wish to retain additional copies of 
some publications as reference tools at the future Reagan Library.

With the exception of these two concerns, I support and commend your 
efforts to dispose of these categories of Presidential mall and publications. 
I do not intend to take any Congressional action with regard to this request.

Dear Mr. Rogers:

In accordance with the authority granted me by the Presidential Records 
Act, Section 2203(c)(2), I approve, with two reservations, the disposal 
of four categories of Presidential bulk mail described in your letter to 
me of Maruii 6, 1982, as public mall, internal publications, enclosures in 
public mail, and unsuccessful and unsolicited applications for employment.

My reservations relate to the establishment of an adequate sampling system 
and the retention of more copies of internal publications.

- -------- I «ct onoet ► ^2-

° Terre/ 

Oepi.’Aooncy f

Fjx ♦

NSN *540-01-3-7-7388

OPTIONAL FORM 98 (7-90)

FAX TRANSMITTAL

Phone »

^NERAL ssnvicss /.OMINiefnATION
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The

Sincerely,

-'V.

456-2545

•f - <5 X.d/4

ROBERT M. MARNER

Archivist of the United States

management program and enables
I resources toward the preservation

cc:
Official file-NL^
Day file-NI
Day file-N

as provided 1n Section. 22G3(e) of the Presidential Records Ac* The

MBAllenzjwa 3/29/82

ML N,
u~

■y

of any effective archival and records i 
all ot us to better direct our limited 
of permanently valuable records.



>«*****»»,

PRINTED ON RECYCLED PAPER

Thanks so much for your ideas on health care reform. They will 
be carefully considered. My Administration is committed to 
bringing costs under control and offering quality coverage to 
every American. No family should face bankruptcy when a 
parent or child becomes ill or disabled. I appreciate your input in 
that effort.

THE WHITE HOUSE
WASHINGTON





rP-4,00 PRO HEALTH CARE REFORM

THE WHITE HOUSE

WASHINGTON

March 3, 1993

Dear John:

No family should face bankruptcy when a parent

Sincerely,

(03/02/93)

Mr. John M. Doe
Title
Organization
Business Adri
Business Adr2
Business City, BState BZip-BZip9

Thank you for writing to express your views on the reform 
of our nation's health care system.

It is time for America's health care system to make sense. 
We must bring costs under control and offer quality coverage to 
every American. p- " — -'’y ’ i; -
or child becomes ill or disabled.

As a first step in responding to the demands of millions of 
Americans for health care reform, I formed the President's Task 
Force on National Health Care Reform. The Task Force's goals are 
to coordinate policy development at the federal, state and local 
levels, listen to the views of interested citizens and prepare 
comprehensive health care reform legislation.

Your support will be invaluable as we proceed with the 
complex task of reforming our health care system. I appreciate 
your thoughts and encouragement.



P-400A .CON HEALTH CARE REFORM /ry-3

THE WHITE HOUSE

WASHINGTON

March 3, 1993

Dear John:

No family should face bankruptcy when a parent

A reform of this magnitude will be complex.

Sincerely,

(03/03/93)

Mr. John M. Doe
Title
Organization
Business Adri
Business Adr2
Business City, BState BZip-BZip9

Thank you for writing to express your concerns regarding 
the reform of our nation's health care system.

As a first step in responding to the demands of millions of 
Americans for health care reform, I formed the President's Task 
Force on National Health Care Reform. The Task Force's goals are 
to coordinate policy development at the federal, state and local 
levels, listen to the views of interested citizens and prepare 
comprehensive health care reform legislation.

It is time for America's health care system to make sense. 
We must bring costs under control and offer quality coverage to 
every American. !' ‘ - - -
or child becomes ill or disabled.

a reform of this magnitude will be complex. I assure you 
that we will approach this task with great care and urgency. 
I welcome your ideas.
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August 5, 1991

Dear Dr. Katz:

You may find this of interest. How

Jdid it all get started!

Best,

i

Enclosure

SUSAN REICHMAN CLAMPITT
13 Ninth Street SE 

Washington, DC 20003
(202) 544-8998

FAX (202) 544-8988

I

Dr. Stanley N. Kats
American Council of Learned Societies
228 East 45th Street 
New York, NY 10017 -

//aiAcryf&rn/. 3?. 1%.



July 25, 1991

Dear Senator Moynihan:

Yours sadly.

-'A
iley N. Katz | /

!

Stanley N. Katz

SNK:mb

The organization of which I am President opposed lannone’s nomination in a letter to 
Senator Kennedy’s committee. We are concerned with the steady decline in the overall quality 
of the NEH Council, given the fact that NEH is increasingly the dominant funder in the 
humanities in this country.

1 am outraged by your statement. Perhaps the nine Senators who voted against her hate 
Italians, Catholics and working class people (women, too?), but I doubt it.

I had heard indirectly that you were supporting the nomination of Dr. Carol lannone to 
the NEH Council, but until I read this morning’s Wall Street Journal. 1 had no idea that you 
were accusing lannone’s opponents of religious, class and ethnic prejudice.

I have never written an angry letter to a public official before, but I have never felt so 

betrayed by someone I admired.

ACLS

American Council of Learned Societies
228 East 45th Street. New York. NY 10017-3398
212 697 1505
Fax: 212 949 8058
Telex;'98921 ACLS CD

There are two problems of political correctness in this country, and you have now 
publicly endorsed the version of PC espoused by Dr. Cheney, President Bush, and the Olin and 
Heritage Foundations. How good for the Democratic Party is that. Senator? Much more 
important, how does that aid the free exchange of ideas in a democratic society?

Something like 300,000 post-doctoral scholars belong to the 51 organizations we 
represent, and you have attacked the integrity of each and every one of them. You have 
certainly insulted me personally, as a public opponent of the nomination. ACLS is the largest 
humanities organization in the world, and it resides in New York state -- might it not have 
been a good idea for someone on your staff to inquire into our reasons for opposing lannone? 
Or don’t you care what we think? Or why we think it? I am simply appalled that a fellow 
Democrat, intellectual and academic should resort to such scandalous and irresponsible 
imputation of bad motives. What should I make of your own?

Stanley N. Katz

' ’l The Honorable Daniel Patrick Moynihan
464 SROB
United States Senate
Washington DC 20510-3201
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United States 
of America

ongressfonal Record
PROCEEDINGS and DEBATES OF THE lQ2d CONGRESS, FtRST SESSION

Mr. MOYNIHAN. Mr. President, on 
Friday of the week before last, I spoke 
here on the floor about the rejection by 
the Senate Labor and Human Resources 
Committee of the nomination of Carol 
lanonne to the Advisory Council for the 
National Endowment for the Humanities. 
There were simple enough reasons for 
having done this. I recall the early days of 
the Council when Douglass Cater looked 
after it in the Johnson White House. I 
know what pleasure it gave them to have 
begun this fine enterprise. And I know of 
the great expectations of the eariy Council 
members, notably Paul Horgan, that most 
luminous, incandescent scholar and 
writer. I have since followed the Council’s 
fortunes, not always the happiest, but 
cumulative and on balance honorable and 
hopeful.

Then came this recent affair, which 
was at very least discordant. Language 
was used that I do not recognize as the 
language of scholarly disputation; not 
surely of those gathered under the broad 

and welcoming tent of the humanities. I 
was, of course, hearing the language of 
contemporary politics. Of which, I 
suppose, I am on familiar if not always 
friendly terms. I also heard-and here I 
ask the understanding of the Senate, for 
there are few of us who are not at times 
oversensitive, even prideful, on behalf of 
our States--! also heard the language of 
disapproval of New York. Very possibly, 
very likely, I got it wrong. But it would 
be disingenuous not to admit to having 
sensed it. Here was a New York author, 
and adjunct professor at New York 
University, being denounced for views 
that may be uncommon is much of the 
country but are in easy circulation-along 
with so many others-in my city, which 
has ever been known for disputation of 
this order. Further, much was made of the 
author’s association with that 
quintessential New York Journal, 
Commentary, a publication of the 
American Jewish Committee.

And so I went to the floor on July 19



STANLEY N. KATZ.

2

Mr. MOYNIHAN. Apart from the fact 
that I was not accusing anybody of 
anything, there are two problems with 
this lener which lead me to feel that it is 
not enough simply to ignore it, or to set 
it aside with a soft answer.

The first problem is that Dr. Katz 
chose to write a letter of such fierce 
conviction on the basis of three brief 

July 25, 1991.
Hon. DANIEL PATRICK MOYNIHAN,
U.S. Senate, 
Washington, DC.

DEAR SENATOR MOYNIHAN: I had heard 
indirectly that you were supporting the 
nomination of Dr. Carol lannone to the NEH 
Council, but until I read this morning’s Wall 
Street Journal, 1 had no idea that you were 
accusing lannone’s opponents of religious, class 
and ethnic prejudice.

and spoke my piece, thinking to merely to 
set forth some of the cultural modes 
involved here. I surely meant to be 
good-natured.

1 spoke to an empty Chamber, as is 
likely to be the case of a Friday morning, 
and did not expect any great notice to be 
taken. To say again, I was speaking in the 
Record for the record. The following 
Thursday, July 25, however, the Wall 
Street Journal had a short comment on 
my remarks in that portion of their 
editorial page which they call "Asides." 
They did not fail in their duty to sow 
discord among Democrats. They suggested 
that my remarks were a veiled criticism of 
my good friend, the senior Senator from 
Massachusetts, and noted, quite 
accurately in this case, that I had spoken 
of the intellectual difficulties that seem to 
plague our party just now. In all, the 
Journal quoted 68 words of my floor 
statement, which had been somewhere in 
the range of 2,000 words.

Even so, 1 was taken back by the tone 
of a letter which was "faxed" to me later 
the same day by Stanley N. Katz, 
president of the American Council of 
Learned Societies. I ask unanimous 
consent that it appear at this point in the 
Record.

There being no objection, the letter 
was ordered to be printed in the Record, 
as follows:

I am outraged by your statement. Perhaps the 
nine Senators who voted against her hate Italians, 

(women,Catholics and working class people 
too?), but I doubt it.

The organization of which I am President 
opposed lannone’s nomination in a letter to 
Senator Kennedy’s committee. We are concerned 
with the steady decline tn the overall quality of 
the NEH Council, given the fact that NEH is 
increasingly the dominant funder in the 
humanities in this country.

Something like 300,000 post-doctoral 
scholars belong to the 51 organizations we 
represent, and you have anacked the integrity of 
each and every one of them. You have certainly 
insulted me personally, as a public opponent of 
the nomination. ACLS is the largest humanities 
organization in the world, and it resides in New 
York state-might it not have been a good idea for 
someone on your staff to inquire into our reasons 
for opposing lannone? Or don’t you care what we 
think? Or why we think it? I am simply appalled 
that a fellow Democrat, intellectual and academic 
should resort to such scandalous and irresponsible 
imputation of bad motives. What should 1 make of 
your own?

There are two problems of political 
correctness in this country, and you have now 
publicly endorsed the version of PC espoused by 
Dr. Cheney, President Bush, and the Olin and 
Heriuge Foundations. How good for the 
Democratic Party is that. Senator? Much more 
important, how does that aid ±e free exchange of 
ideas in a democratic society?

I have never written an angry letter to a 
public official before, but 1 have never felt to 
betrayed by someone I admired.

Yours sadly,
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excerpts from a statement made on the 
Senate floor without having read the 
statement itself. There would have been 
no great problem obtaining the full text. 
The Congressional Record reaches New 
York. In the event the mails had proved 
deficient, I would happily have had a 
copy sent over from my New York office. 
[ would even have faxed a copy!

Just what is going on here? Surely a 
first principle of scholarly work is to 
obtain all the available facts. In the 
humanities this is elementally a matter of 
getting "the text." By contrast, nothing so 
afflicts the politics of our time as the 
30-second quote taken out of context, and 
such like. Has the disorder spread? 
Evidently.

But next, what is this business of my 
having attacked "Something like 300,000 
postdoctoral scholars belongfing] to 51 
organizations." "[EJach and every one of 
them?" This gets close to Newspeak. 
Evidently, I have offended The People, 
"each and every one" of whom will now 
rise-altogether, now-in righteous wrath. 
There is a whiff of the totalitarian mode 
in all this. I recall a passage of Hannah 
Arendt in which she writes of the tactic of 
the totalitarian elites in Europe in the 
1920’s and 1930’s of turning every 
statement of fact into a question of 
motive. I don’t care for it.

In any event, I certainly do not like 
hearing from Dr. Katz that he speaks for 
me. The current Annual Report of the 
American Council of teamed Societies has 
a page headed "Organizational Structure." 
It begins:

CONSTITUENT SOCIETIES (WITH YEAR OF 
FOUNDING)

American Philosophical Society, 1743. 
American Academy of Ara and Sciences, 1780. 

American Antiquarian Society, 1812.

It happens that I am a member of 
each of these distinguished bodies. 
Membership is by election, and brings no 
small advantages. Thus, there are no dues 
at the American philosophical Society, Dr. 
Franklin having seen to the maner 
centuries ago. Mind, he limited 
membership to 500. It also carries 
responsibility. I do not one bit care for 
the idea that an executive of the ACLS 
would claim to speak individually for 
three hundred thousand American- and 
foreign-scholars whose irrepressible 
practice is to speak for themselves.

All of which leads me to ask, are 
things as bad at American universities as 
some would have us think? Years ago-it 
would be 18 now-I was asked to give the 
Steams Lecture at Andover Academy in 
Massachusetts. This was 1973. Starting in 
the mid-to-late 1960’s, university and 
college campuses across the Nation had 
been the scene of great tumult and 
disorder. It seemed to many that this 
could only worsen and there were not a 
few inclined to think the worse the bener 
I took a dissenting view. I said it was all 
over. I called my lecture, "Peace"-it was 
later published in the Public Interest-and 
argued that the extraordinary 
demographic change of the 1960’s was 
now a thing of the past, and would no 
longer sustain the ideological tumult of 
the period. Campus disorders were over. 
Here is an excerpt.

I’d like to state that most of the events that 
tore American society almost apart, or so it 
seemed in the 1960’s arose from conditions 
unique to the decade in which they occurred. 
They had not ever existed before. They will never 
exist again. They involved the interaction of 
demographic and political'Cultural changes. We 
have more complex terms of this than perhaps 
need be, all derived from the Greeks, and vaguely 
related to philosophic doctrines of the past. We 
use the term "synergistic.’-the interaction of 
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muscles, of chemicals, of philosophical doctrine, 
such that two events quite separate m their origin 
affect, one another in such a way as to produce 
outcomes vastly different and greater than either 
could produce on its own, more amplified and in 
ways fundamentally different from the effect 
either event would have, had it occurred in 
isolation.

The proposition I’m going to put to you is 
simple It is sufficient, I hope, at least to start a 
discussion of just what did happen. I’m going to 
say to you that the 1960’s saw a profound 
demographic change occur in American society 
which was a one-time change, a growth in 
population vaster than any that had ever occurred 
before or any that will occur again, with respect 
to a particular subgroup in the population, 
namely those persons fourteen to twenty-four 
years of age. This sudden increase in population 
interacted in a synergistic sense with a whole 
senes of ocher events which onginate, if you will, 
in the world of ideas, as distinct from the physical 
world in which populations increase or decrease. 
In the best-known example of the 1960s, people 
changed their minds about the requirements of 
justice and decent public policy concerning 
minonty groups in American society at just the 
moment when the size and location of those 
groups were dramatically changing. But this was 
not the only change. People changed their minds 
about this, they changed their minds about that, 
and they changed their minds at just the point 
when the physical conditions of life, the ecological 
facts of how many people are around and where 
they are, were also changing. These changes 
interacted in such a way as to produce 
extraordinary differences- discontinuities-with 
the period immediately preceding and which I 
think will now be seen to be discontinuous with 
the period that now follows.

I begin to wonder. Quiet fell upon the 
campuses. But did disorder cease? Was I 
too optimistic? Too shallow? I recall how 
Lionell Trilling--! mentioned him in my 
remarks of July 19, suggesting that if Dr. 
[anonne only wrote the Commentary, she 
was even so in stately company-! recall 
his forebodings of the aftermath of that 
period. He feit, as best I understood him 
at the time, that an already deep division 

in American culture had grown even 
deeper, and that there would indeed by 
further degradation of democratic aogma. 
Here is a passage from Noel Annan’s 
remarkable memoir, "Our Age," just now 
published in the United States:

There was, however, another cnuc of Our 
Age [an] American. Lionell Trilling was par 
excellence a New York intellectual, but his works 
on Arnold and E.M. Forster and his sympathy for 
English culture gave him a special place m the 
affections of Our Age. His referents were Freud 
and Marx, but the conclusions he drew from them 
were very different from what the readers of the 
Partisan Review expected when he looked at the 
wheelbarrow of progressive conclusions that so 
many trundle across their garden in planting 
ideas. Trilling defended Whinaker Chambers and 
shocked his liberal friends by accepting that Alger 
Hiss had been a spy. The theme of his first 
volume of essays. The Liberal Imagination, was 
that liberals had no imagination. He used the 
word ’liberal’ in the American sense as the 
educated class which has a mind suspiciousness 
of the profit motive, a belief in progress, science, 
social legislation, planning and intemanonal 
co-operation’. Trilling pointed out that no major 
great writer had ever celebrated these beliefs and 
he wondered how liberals could admire those who 
rejected these beliefs so decisively. He questioned 
whether the heroes of American modem literature 
in those days-Dreiser, O’Neill, Dos Passos-were 
heroes or plodders bereft of subtlety or ideas. He 
said that sociologists such as David Riesman told 
us more about society than most modem novels. 
He was a liberal in the English sense-or rather of 
those Englishmen who were suspicious of the 
good intentions of the enlightened.

These are matters of proper concern 
to humanists everywhere and at all times. 
But having read Jonathan Yardley’s 
withering comment about this most recent 
"battle between the spent, irrelevant old 
left and the oafish, elephantine new right" 
I wonder whether we might all look to 
our manners just a bit. Mind, many of the 
adversaries on both sides were impeccable 
in this regard. I would urge Dr. Katz that 
he need not indulge any disinclination to
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[From the Congressional Record, July 19, 1991]
Mr. MOYNIHAN. Mr. President, as Senators 

will know from the long and careful reports in 
yesterday's press, the Senate Labor and Human 
Resources Committee on Wednesday rejected by 
one vote the controversial nomination of Carol 
lannone to the advisory council for the National 
Endowment for the Humanities. The view of the 
majority appears to have been that Dr. lannone 
had insufficient citations in the Arts and 
Humanities Citation Index and the Social Science 
Citation Index. It was also alleged that her 
principal publications have appeared in 
Commentary magazine. It was never clear to me 
whether the objection to Dr. lannone was that she 
had ever published in Commentary, or that she 
had done so insufficiently. No matter, I rise 
merely to express my disappointment on behalf of 
Dr. lannone, and melancholy acknowledgement of 
the further intellectual decline of the Democratic 
Party. 1 almost said demise, but will leave bad 
enough alone.

A curious allegation: merely a Commentary 
writer. And in ways, a revealing one about our 
capital. Just to say it out loud is to realize that 
just possibly Washington is the only capital in the 
Western world in which such an allegation would 
be made with intent to harm. In London, Paris, 
Rome, Stockholm, to say of a professor of 
literature that his or her principal work has 
appeared in Commentary is-well-to say that this 
is a critic of the first rank. In the tradition, say, of 
Lionell Trilling.

Commentary is, as its cover states, 'Published 
By The American Jewish Committee.’ It was 
founded, as 1 recall, in 194S--thereabouts--by the 

write angry letters to public officials. It is 
good for us. But could he keep in mind 
Melbourne’s celebrated comment on 
Macaulay? And Orwell’s dictum that there 
is always room for one more custard pie!

Mr. President, again for the record, I 
ask unanimous consent that my July 19 
remarks be included in the Record at this 
point.

There being no objection, the remarks 
were ordered to be printed in the Record, 
as follows:

legendary Elliot E. Cohen who was editor until his 
death in 1959. He was thereupon succeeded by 
Norman Podhoretz, who remains editor-to this 
day, assisted by Neal Kozodoy, Manon Magid, and 
Brenda Brown. They ftve equals, one should not 
doubt, in the world of literary criticism. But that 
said, the matter rests. None surpass them.

Ours is a political world down here, and 
these matters do not routinely enter our thoughts, 
much less our conversanon. This despite the fact 
that from the first, Commentary wnters have had 
pronounced political views. This again may be 
more a European than an American style, but 
then New York has always had a special 
association with European thought which the rest 
of the Nation has not failed to notice.

I distinctly recall, and knowing his great 
good nature, I am sure he will not object to my 
relating, a trip to New York City in May 1977 
with then Vice President Mondale. The spring 
recess was about to begin and he was off to one 
of his beloved Minnesota lakes where his tackle 
box and bass gear awaited him. He had been 
asked to stop in New York on his way home to 
speak at the dedication of a new facility at 
Sloan-Kettering Hospital. Hubert Humphrey had 
been treated there the previous year and there 
was, of course, nothing he or any other Member 
of the Senate would not do for Hubert. I assume 
it is correct to refer to the Vice President as one of 
us. He is, after all, our Presiding Officer. The Vice 
President, as was his great courtesy-which I could 
wish had become a custom of ±at office-asked if 
I would like to ride up with him. I was heading 
home as well, and would naturally want to be on 
hand at Sloan-Kettering. Anyway, I got out to 
Andrews a few minutes before Fritz arrived, and 
settled down aboard Air Force Two with a cup of 
coffee and the new Commentary. The cover 
featured a major article on Soviet politics by a 
friend of mine who was then teaching at Harvard. 
I thought it first-rate, and mentioned it to the Vice 
President when he got aboard. He asked if he 
could take it with him on his vacation, to which, 
of course, I agreed. That afternoon I called 
Norman Podhoretz. I said:

Norman, I have some gbod news and some 
bad news. The good news is that the Vice 
President of the United States is taking the new 
issue of Commentary with him to read over his 
vacation. The bad news is that until this morning 
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the Vice President of the United States had never 
heard of Commentary.

I have to believe that things have not much 
changed in the intervening 15 yean. In the 
Senate, that is. Mind, the Washington Post knows 
about such marten. It is not so long ago that the 
Post called Commentary "America’s most 
consequential journal of ideas." Which is fairly 
restrained by the standards of the Toronto Daily 
Star, which once declared:

It [Commentary] is the best monthly in the 
English-speaking world.

This is the journal Professor lannone is 
accused of writing for. Well, there you are.

Well, no. there is more. My distinguished 
friend, the Senator from Utah, touched upon the 
matter m a remark that appeared in yesterday's 
Post. In an exchange in the Committee on Labor 
and Human Resources, he defended Professor 
lannone’s qualifications stating:

She’s from a first-generation, immigrant, 
working class family. * * * And she’s only 43 
years old.

Senator Hatch may know more than even he 
realizes. For it is the distinctive feature of 
Commentary that to a degree that I cannot 
imagine has any contemporary or historical 
equivalent, Commentary has published the work 
of young writers bom into or raised among the 
working classes of New York City. Many of them 
were and are Jewish, as is only natural for a 
journal published by the American Jewish 
Committee. Many had grown up in the Marxist 
milieu that was so common in New York in the 
years 1920-50. Some had been Marxists, 
frequently Trotskyites. Others had been 
anti-Marxists but as young Robert Warshow, a 
Commentary writer in the 1940's--who died much 
too young- observed, either way your life was 
caught up with that subject. And so issues of the 
political left received inordinate attention in 
Commentary. But with this difference. Those 
writing about The Worken actually knew some. 
The Irving Kristols and Nathan Glazers-to name 
but two of a succession of major American 
intellectuals who were editors at 
Commentary-grew up in the working class 
neighborhoods of New York City. A setting as 
natural to them as the salons of their radical 
counterparts in Paris or Berlin. Or Greenwich 
Village. I recall once visiting W.H. Auden in the

Village. He was living in the building from which 
Trotsky had published Novy Mir before the 
Russian revolution, a thought which save the 
great British poet much satisfaction. As it would 
any Oxford graduate. Trotsky was, after all, a 
literateur. A bohemian. He would never, however, 
have made a Commentary wnter. Too refined.

I ought to declare my interest here. I first 
appeared in Commentary-Lord save us-30 years 
ago this May. My article, which Norman 
Podhoretz features on the cover, was entitled 
"Bosses and Reformers: A Profile of the New York 
Democrats." I had been involved in New York 
Democratic politics for some years by then. I had 
watched the developing divisions within the 
Democratic Party as between its working class 
mostly Catholic, traditional constituency, and a 
new group of middle or upper middle class, 
mostly Protestant and Jewish, professionals who 
were challenging the old-time leaders. Denigrated, 
of course, as "bosses." This was something new. 
With rare exceptions, such scions as Herbert 
Claiborne Pell, Jr., father of our revered senior 
Senator from Rhode Island, a Member of Congress 
from Manhattan, and from 1921-66 chairman of 
the State Democratic Committee. As New Yorkers 
moved into the middle classes, they left the 
Democratic Party in this century. The Irish were 
even then departing, as Glazer and I wrote in 
"Beyond The Melting Pot: The Negroes, Puerto 
Ricans, Jews, Italians, and Irish of New York City." 
But something in the Jewish tradition said 
otherwise. Middle-class professionals they may be, 
or may have become, but they remained 
Democrats. But, as Bernard Shaw might say, with 
different tastes.

This conflict was adumbrated in the doomed 
Presidential races of Adlai Stevenson in 1952 and 
1956. But all hell broke out over the nomination 
of John F. Kennedy for President in 1960. 
Kennedy was a Catholic; Kennedy was a 
conservative. And his brother-well. The first 
statement was a fact, the second a perception. But 
among New York liberals perceptions are facts. 
And so the word went forth from Eleanor 
Roosevelt, Thomas K. Finletter, and yes, our 
beloved Governor Herbert Lehman, that Kennedy 
would not do. The reformen hated and feared 
him. Now these bosses were, generally speaking, 
perfectly democratic Democrats, such as Charlie 
Buckley of the Bronx, our grand old colleague
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Gene Keogh of Brooklyn, even the legendary Dan 
O’Connell of Albany. Well, in the latter case, 1 
suppose, a real boss as well as an alleged one. 
Kennedy was the overwhelming favorite in our 
party. But not of the reformen. The scenes in the 
Los Angeles Convention were tumultuous, often 
painful. Even if, as I recall, the reformers had only 
2 1/2 votes, all pledged to Stevenson. I was a 
Kennedy delegate in Los Angeles--an alternate 
delegate, actually, but I have in my Senate office 
a small framed emerald green badge that says: 
"Delegate for Kennedy,' with my name written 
below. But I had friends in the reform camp. 
When it was all over and the wounds, if anything, 
worse, it seemed to me a useful thing to try to 
explain this to the respective parties, neither of 
which really understood the other. There was no 
better place to publish such an article than 
Commentary, and I was thrilled when Norman 
Podhoretz accepted it. No, Mr. President, I haven’t 
got that quite nght. It was not just that 
Commentary was the best place to publish it, it 
was also the place that would. A journal such as 
the Atlantic or Harpers just wouldn’t be interested 
in what working class Democrats ±ought

That is the point I would hope to make. My 
good friend from Utah was absolutely right 1 
very must fear Professor lannone’s troubles arose 
not from the quality of her work, but from her 
genes, social and otherwise. She is an Italian,

Catholic ethnic with a working class background.
Yesterday's Wall Street Journal earned an 

absorbing review by David Brock of Aaron 
Wildavsk/s new book. The Beleaguered 
Presidency.' Professor; Wildavsky, lost now 
amongst the lotus earns of Berkeley, retains the 
street- wise toughness of a nauve New Yorker. 
And he can spot what is going on among 
Democrats. What is going on is the logical 
extension of the trends I tried to desenbe in 
Commentary 30 years ago. To wit, the Democrats 
are becoming a "party that delegitimized the 
Nation’s second largest constituency-white, 
working, Christian males.’

I suppose the largest such group would be 
the female of that species. In any event. Professor 
lannone has had a setback on account of it. But I 
dare to hope that she will not take it personally. 
I do not know her, but I know some of her work. 
From Commentary, obviously. I sense that quality 
William James described as tough-nundedness. 
Actually, the future should be bright. She has 
been banned in Boston. No greater fortune ever 
attended the struggling novelist of the 1930’s. 
Sales would soar outside of Boston. Professor 
lannone has now been banned in the Democratic 
Party. What greater fortune could befall an 
American intellectual in this decadent fin de 
siede. I wish her well.

Mr. President, I wish her well.
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Although The Post has minimised the im­
portance of the National Council on the Hu­
manities in two recent editorials, it has none­
theless provided its readers with a heavy dose 
of news and opinion pieces on the nomination 
of Carol lannone to the council. With the ex­
ception of Richard Cohen’s assessment, the 
opinion pieces by Evans and Novak, Nat Hen­
toff (two), Charles Krauthammer, Jonathan 
Yardley, Lynne Cheney and Carol lannone

Taking Exception

vara because oT your •socioeconomic maaovaa-

active in promoting the humanities outside m- 
stitutioas of higher learning—in state human- 
itiea councils, elementary and secondary 

leading exponents of views similar to those of schools and in the media. We welcome the ap- 
lannone. pomtment of pubhc humanists who do not

Stanley N. Katz

Politics Wasn’t

tration game away when she admitted that 
lannone “might not meet the criteria, but I 
don’t know that any great calamity is going to 
happen at the National Endowment for the 
Humanitiee.* Would she say the same thing of 
an unqualified nominee to the National Sci­
ence Board? Are the humanities less impor­
tant? We think not. We believe that a distin­
guished council is the best guarantor of the 
integrity of the endowment

Although those of us who opposed Carol 
lannone’s nomination did so because of her 
credentials and not because of her politics, we 
are concerned that when the terms of nine 
council members conclude next year, the ad­
ministration will continue to put forward 
nominees with similariy weak records. Port* 
nateiy, both Sens. Pefl and Kennedy have an­
nounced that they will continue to scrutinise 
the qualifications of each nominee. So will we

The leritor it of tht Awncra
Cormcii tfLtantd Socwtiet

make their living m the academy, but we can­
not support the appointment of unqualified ac­
ademics for these important positions.

Sen. Nancy Kassebaum, an lannone sun­
porter on the committee, gave the admim*

have all supported the administration's 
charge that all opposition to lannone was 
solely based on “political correctness.’ The 
Post also found space for news stories by 
Charles Trueheart and Kim Masters. Clearly, 
despite its editorials. The Poet assigned a 
high priority to the issue.

An intensive newspaper campaign under­
taken by lannone’s supporters before and af­
ter the Senate committee's action has insist­
ed and continues to insist that the 
organisations questioning the nomination 
were motivated by “political correctness.’ 
This charge cannot go unanswered.

The American Council of Learned Societ­
ies, one of the five scholarly organisations ap 
posing the nomination, is a coalition of 51 pro­
fessional associations representing more than 
350,000 post-doctoral scholars in the United 
States. These scholars are Democrats and 
Republicans, radicals and conservatives. 
They do not agree on matters of politics, and 
ACLS does not take political positions. We 
are simply in favor of open, fair and demo­
cratic procedures in public life aa they affect 
teaching and scholarship. But when it comes 
to scholarship, we support only the highest 
standards—u established by peer review. 
For this reason we, and the other opposing

RS

• The‘Too Big to Fail’Trap

are simply in 
favor of open, fair 
and democratic 
procedures in 
public life as they 
affect teaching and 
scholarship. But 
when it comes to 
scholarship, we 
support only the 
highest standards.19

The objections of ACLS and ether organi- 
ations to lannone’s qualifications are deeply 
held, since the academic members of the 
council assist in the distribution of many md- 
Hons of dollars each year to scholarly institu­
tions, individual scholars, teachers and the 
public humanities. The legislation authorizing 
the National Endowment for the Humanities 
specifies the qualification of distinction for 
scholar members of the council precisely to 
ensure the highest scholarly standards in the 
award of NEH grants. The concurrence of 
Sen. Claiborne Pefl, one of the drafters of the 
original statute, with our position should help 
to make the point Thia was also the strongly 
held conviction of the committee chairman. 
Sen. Edward M. Kennedy.

la lannone, then, qualified to be a "public^ 
member of the council? The Senate commit­
tee did not accept the tallbodc argument of 

_______________________________ ______lannone’s supporters that she could represent
organizations, did not question the two other P«bbc humanities. ACLS has been notably 

nominees—political scientists Harvey G
Mansfield Jr. and Michael Malbin—the Sen­
ate Committee considered July 17. Both are
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Point of View By Sianlev N. Katz

The ‘Public Humanities ’Depend on Vigorous, Specialized Scholarship
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Stanley N. Katz u president of the American Council 
of Learned Societies.

T is research, however, that bears the brunt of 
the attack in "Humanities in America." Ms.
Cheney faults colleges and universities for valu­

ing research above teaching, even though teach­
ing as well as every other activity praised in the re­

port-public forums, museum and historical-society 
exhibitions, books, and television programming—de­

pend upon scholarly research to insure their vitality 

and validity. Without vigorous humanities scholarship, 
there would be no “humanities in the public sphere." 

We have a right to ask about the implications of Ms. 

Cheney's views for future n.e.h. budgets. Although 
there are already, by the endowment s own standards, 

many more worthy research proposals than the agency 

can support. Ms. Cheney concludes by recommending 

a "limited" role for n.e.h. Why?
Private money is more available for some of the pub-

W-.
The report rightly laments the dramatic decline over 

the past 20 years in the number of undergraduates ma- 

jonng tn the humanities. However, it does not even 
begin to analyze the character of that decline: in what 
sorts of institutions? in which regions of the country ? in 

general enrollments in the humanities apart from ma­
jors? There are. after all. more institutions of higher 
education and a more diverse student population now 

than there were two decades ago.

public speeches over the past year, but they reflect
what seems to me a narrow and sometimes factually 

inaccurate view.
It is certainly true that scholarship has become in­

creasingly specialized over the past 100 years, and true 
that specialization should trouble scholars and teach-
ers. But it is also true that the expansion of knowledge 
and improvements in research methodology compel

specialization. It cannot be avoided in any modem
field. Nevertheless, it does not follow that synthesis is 

unnecessary or impossible, and few would deny that a 

more general approach is particularly suitable for un­
dergraduate teaching.

Ms. Cheney recounts the story in Carl Schorske's 

autobiographical essay of Charles Beard's scathing at­
tack in 1935 on over-specialized dissertation research.
It should be remembered, however, that Beard first cut 

his teeth on a systematic analysis of financial records at
the Treasury Department. Only later did he go on to 

produce, in collaboration with his wife, a great synthe­
sis of the history of the United States. Specialized re­

search is a necessary precursor to accurate and intelli­
gent generalization. Many scholars whose research is
specialized are brilliant generalists as teachers in class­

rooms and in public-humanities programs.
Ms. Cheney is correct in seeing politicization as a

problem, although she seems to think that it is only the ____________ _______ _
politics  ̂of the left^that constitute a difficulty. If any- lie activities praised by Ms. Cheney than it is for basic 

humanities research. Apart from those awarded by the
Mellon Foundation, virtually no humamties-research 

grants are available from major private foundations. 
There is little prospect that more will materialize soon. 

The great progress of the humanities, within and out­
side academe, is undoubtedly attributable in consider­

able pan to the growth of support from the endowment 
in past years.

"Humanities in America" deserves respectful dis­
cussion. Academe should be self-critical; teaching does 

need to be improved and valued; efforts to develop a 

more coherent and integrated curriculum should be 

encouraged—these are all subjects that have been of 
enduring concern to higher education. But contrary to 

Ms. Cheney's position, ways should be found to maxi­

mize. not minimize, n.e.h.'s role and to increase its 
budget. What is also desperately needed in the next 

Administration is constant and open dialogue between 

the academic community and the endowment about 

ways to enhance the importance of the humanities to 
intellectual life in the United States.

WLUTTXArKX PO« THE

^he chairman of the National Endowment 
for the Humanities. Lynne V. Cheney, an­

nounces mostly good news in the first bienni­
al assessment of the state of the humanities 

in this country, tn "Humanities in America. " she gives 
excellent marks to two of the three institutions that she 
believes foster humanities education in the United 
States—higher education, television, and public-hu­
manities organizations.

There is an excited tone to Ms. Cheney's account of 
the achievements of television and of the institutions 
she calls "parallel schools"—museums, libraries, his­
torical associations, and state humanities councils—in 

bringing the humanities to the general public. Radio, 

regrettably, is ignored, but one hopes its fine human­
ities programming and unique coverage will not be for­
gotten by the endowment.

Nevertheless. I agree entirely with the fine report 
card it gives to public television and humanities institu­

tions. (It is worth noting, however, that of the latter, 

only the state councils are products of n.e.h..and they 
have not always been viewed so enthusiastically by 

their progenitor.) Public forums of the sort celebrated 

in the report are as old as American society. They 

probably reached their high point in the 1830's, and we 

need to know more about why they have declined, 

revived, and changed over the past 150 years.
While it is true that attendance at museums, librar­

ies. and historical societies has indeed begun to in­

crease vastly of late, these institutions are not without 
senous problems. Financing has become increasingly 

precarious, driving them to become more commercial 
to keep their doors open. Some, such as the New-York 

and New-Jersey Historical Societies, are on the verge 

of bankruptcy. Still, many of the signs are good, and 

what the essay calls "the humanities in the public 

sphere" are richly deserving of continuing and in­

creased n.e.h. support.
However, as president of an institution representing 

the nation's humanities scholars. I am troubled by the 

part of Ms. Cheney's essay (which, by the way .is what 

it is. rather than the systematic. daU-based report that 
Congress requested) concerning higher education. 
While she has moderated the tone and carefully quali­
fied the content of her criticism, she leaves little doubt 

that she believes colleges and universities to be the 

source of the existing difficulties of the humanities.
Over-specialization by scholars, politicization of hu­

manities teaching, neglect of the "Western tradition." 

and lack of coherence in the undergraduate curriculum 

are the particular objects of her criticism. These are 

themes Ms. Cheney has developed extensively in her
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thing, however, the past decade has seen a re-emer­

gence of the sort of right-wing politicization of academ­
ic humanities that charactenzed the 1920's. It is surely 

naive to think that academe, any more than the society 
it reflects, can be off limits to politics. More to the 

point, scholars are less politicized in the United States 

than in any other country in the developed world.

Ms. Cheney s concern for the "Western tradition" 

reflects an important public debate on the question. 
But she leaves the content of that tradition entirely 

vague (although indicating it is a "continuing" and 

elastic tradition necessary to American democracy). 
She is exercised about our failure to require instruction 

in the Western tradition, without ever defining it. Her 

most passionate language is reserved for the failure of 
academe to be intellectually coherent, by which she 

seems to mean that colleges do not require particular 
courses in the humanities. But again, except for 
"Western civilization" and perhaps Shakespeare, we 

are not told what the courses should cover. The entire 

discussion is reminiscent of the attack 75 years ago on 

President Eliot's expansion of the elective system at 

Harvard. The more things change, t.he more they re­
main the same.
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A Pioneering Scholar Becomes a Spokesman  for the Humanities

says.
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humanities federation, "taught us 
all that you really could be a scholar 
and a citizen."

Stanley N. Katz: "I’m not the kind of scholar 
who can pick a subyect and devote a lifetime to if

i-

scholars and members <rf the public studied not just Supreme Court de- 
together to promote the human­
ities—an endeavor for which, next

federal money in support of the hu­

manities and against political inter­
ference in such agencies as the Na­
tional Archives and the National 
Endowment for the Humanities It 
has also meant criticizing the na­
tional celebration of the bicentenni­
al of the Constitution—for not be­
ing senous or scholarly enough.

It has led Mr. Katz to promote 
exchanges between scholars and el­
ementary and secondary school­
teachers. He initialed a new pro­
gram with the Federation of Slate 
Humanities Councils to bring

As head of the A.C.L.S.. “1 feel 
quite free io say what I think, even 
if it means jumping into the middle 
of things." he says. “By nature, 
I'm a risk taker."

When he was offered the A.C.L.S. 
position. "I said I would only take 
the job if the board was willing to 
accept a fundamentally different or­
ganization." he says. Mr. Katz 
wanted to make the council—which 
held its annual meeting in New 
York last week—more aggressive, 
to provide highly visible leadership 
and create a nationwide base of 
support for the humanities.

"Stan has become a national 
spokesman—he is willing to say 
things that the rest of us in individ­
ual organizations can't." says Phyl­
lis Franklin, executive director of 
the Modem Language Association, 
one of the a.c.l.s.’s "constituent 
societies."

For Mr. Katz, that has meant 
lobbying in Washmgtoo-^/or more

I
I

By KAREN J. WINKLER
Al annual meetings of the Orga­

nization of American Historians, 
former students of the association's 
outgoing president traditionally or­
ganize a dinner in that person's 
honor But the group that gathered 
at Louis' Basque Comer in Reno 
last month to honor Stanley N. 
Katz was anything but traditional.

In an age of academic specializa­
tion. Mr. Katz's former students in­
cluded lawyers, archivists, art cu­
rators. administrators, and scholars 
studying subjects ranging from the 
history of colonial America 
to 20th-century philanthro- 

PV-
'' We looked around the la- L/ ; 

ble and realized that the only | 

thing we had in common was 
our connection to Stan,” 
says lamd S. Zainaldm, ex- 
ecuuve director of the Feder- I jgi 

ation of State Humanities 7 
Councils. ..

Such diversity is typical of I.-■> 
Mr Katz, whose own career I 
has been as varied as the I - 

ranks of his former students. I 
As a historian who has pto- M 
ocered new fields of study, a M 
law-school dean, and a pro- I 

fessor of public affairs, he 
has thnved on innovation. |ffi| 

For the past two years, he : \ 
has served as president of 
the American Council of 
Learned Societies—the urn- 
brella organization that rep- ||9 

resents 45 scholarly associa- 
tions—and is rapidly becom- ki® 

mg the chief spokesman for 
the humanities in the United gK 

Stales.

r
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By Natura ■ Risk Taks, 

“I’m easily bored.’’ he 
says. “I’m not the kind of 
scholar who can pick a sub­
ject and devote a lifetime to 
it.”

Mr. Katz is also not the 
kind of scholar, or adminis­
trator. who is afraid of con­
troversy. He believes the hu­
manities today are alive and
well precisely because so many 
fields like history and literary criti­
cism are filled with debate. “Con­
troversy is a sign of scholarly 
health, of creative tension.’’ he

’’’

says.
"I don't see myself just as a _

cheerleader for the humanities, or Ca«n*'< Out a Dream 

as top dog." he says. "But I do see Harvard was setting up a pro- 
myself as an opportunist who has gram to bring legal scholars and his- 
an open door and is willing to re- tonans together, and Mr. Katz was 
spend to the humanities community one of the first recruits. He spent a 
and identify things the a.'c.l.s. can year at the law school, and went on 
do for it." to carry out Willard Hurst's dream

That penchant for risk taking and of a new legal history.
innovation have marked Mr. Katz's Mr. Katz became lhe first histori- 
career from the beginning. In the an to be a full-time faculty member 
late 1950's and the 1960 s. as a al a major law school—lhe Univer­
young scholar in colonial Amencan sity of Chicago's, where he eventu- 
history—first at Harvard Universi- ally became associate dean. Later, 
ty and then at the University of he accepted the first endowed pro- 

Wisconsin at Madison—he became 
interested in the field that is known 
today as "legal history."

i Commttnwnt to‘Relevance’ 

What unites Mr. Katz's 
career is an enduring com­
mitment to what he calls 
"relevance."

“As a graduate student. I 
switched from European to 
American history because I 
wanted to address social and 
political problems in Ameri­
can society." he says. 
"Then, my students con­
vinced me that 1 hadn't gone 
far enough, that 1 had to go 
beyond the colonial penod 
and start thinking about the 
modem era. In a way. I be­
gan teaching legal history as 
a way of doing all of Ameri­
can history."

He became an administra­
tor. he says, because "1 be­
lieved that, if you have sub­
stantive goals, you have to 
get into administration to ac­
complish them."

Mr. Katz has paid a price 
for the diversity in his career. Put­
ting himself in the middle of contro­
versy has often been bruising, he 
says. At the University of Wiscon­
sin. for example, the historian 
whose field was closest to his own 
was so outraged by Mr. Katz's calls 
for educational reform that he 
didn't speak to him for three years. 

Further, Mr. Kau s willingness 
to undertake various administrative 
duties through the years has taken 
its toll on his scholarship.

"Right now. I’m living off capi­
tal, writing on the basis of research 
I've already finished," he says. 
When his project on Amencan phi­
lanthropy-started in lhe early 
1970's—is completed, "it’s going to 
be hard to do what I'm doing at the 
A.C.L.s. and start something new. " 

Throughout his career. Mr. Kau 
has been wdlmg to try new jobs and 
take on new duties, he says, "be­
cause I believe that citizens have 
responsibilities."

At lhe dinner for Mr. Katz in 
Reno there was a consensus: 
“Stan." said Mr. Zainaldm of the

However, he recalls, "at that H. Bork, then leaching law at Yale
time the subject was not taught in University, turned it down,
history departments, except for “Stan was a living demonstration 
constitutional history, a tired old to the legal’immunity and to those 
field that concentrated almost ex- of us who came after him that a 
dusively on the Supreme Court. At person trained in history could be 
the same time, law schools were sensitive to the methods and ques-
more insulated from lhe rest of the lions of lawyers. " says David T
university than they are today. The Komg. chairman of the department 
lawyers felt that no historian could of history at Washington Universi- 
possibly write legal history." ty in St. Louis.

At Wisconsin. Mr. Katz was in- Mr Katz has helped push back 
fiuenced by James Willard Hurst, a other borders in academe At Wis-
law-school professor who advocat- consin. he became part of group of 
ed a new social history of law that scholars developing a new method 

of teaching history—treating 
it as a laboratory course in 
which students did not use 
secondary sources, but only 
primary materials to frame 
and answer historical ques­
tions. At Chicago, he and 
Barry D. Kari. a professor of 
history, began to write the 
first history of philanthropy. 
He has actively promoted in­
terdisciplinary studies, inter­
national education, and state 
humanities programs

cisions. but state courts, legisla­
tion, and the social and economic 

December, he will receive the fed- context in which legal decisions 
eralion's award for “a lasting con- were made and which hadanim- 
tn button to the humanities and pub- pact on ordinary people
Ik life." Then, "one day in 1969, when 1

Under Mr. Katz, the A.C.L.S. has was teaching at Wisconsin. I got a 
also absorbed the Council for Inter- call from the people at the Harvard 
national Exchange of Scholars. Law School," Mr. Kau recalls, 
"making us the largest private man- “They said. It's great that you are 
ager of international faculty ex- writing about legal history, but it 
changes in the United Stales." he might help if you knew something 

about the law.' "

fessorship in legal history in a histo­
ry department—Princeton Univer­
sity's. He look lhe job after Robert 

V ’ -I . f 1 • V
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Assistant Professor, History Department, 1965-68. 
Associate Professor, History Department, 1968-71.

Married, two children
. (609) 921-7379

M.A.
Ph.D.

University of Pennsylvania Law School
Visiting Professor of Law, 1979-86.

Harvard University
Teaching Fellow, History Department, 1957-59.
Instructor. History Department, 1961-64.
Assistant Professor, History Department, 1964-65.
(Dean: Alls ton Burr Senior Tutor in Leverett House, 1963-65.)
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University of Chicago
Professor of Legal History, 1971-78.
Professor of History, 1974-78.
Associate Dean, Law School, 1974-78.
Committee on Public Policy Studies, 1975-78; Chairman. 1977-78.

Harvard University (Magna cum laude; Phi Beta Kappa). 
English History and Literature, 1955.
Harvard University, American History, 1959.
Harvard University, American History, 1961.
Harvard Law School, 1969-70.
(Hon.) Stockton (N.J.) State, 1981.

American Council o£ Learned Societies. President. 1986- . 
Board of Directors, International Research & Exchanges

Board (IREX), 1986- , (Chairman, 1986-91).
Board of Diracrnra. Council for International Exchange of Scholars 

(CIES), 1986- .
Sponsors Group, Committee on Scholarly Communication with the 

People’s Republic of China (CSCPRC), 1986- .
Board of Directors, National Cultural Alliance, 1990-

Bom:
Address:

Security Number:

Princeton University
Class of 1921 Bicentennial Professor of the History of American 

Law and Liberty, 1978-86.
professor of Public and International Affairs. Woodrow Wilson 

School, 1982-86.,
Master, John D. Rockefeller 3rd College, 1982-1986.
Senior Fallow, Public and International Affairs, Woodrow Wilson 

School, 1986- .

152 Clover Lane, Princeton. New Jersey, 08540.
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Fulbr}.gfrt, King's College, London, U.K., L959-60.
Harvard Graduate school o£ Arts and Sciences, 1960-61.
Research Fellow in Legal History, American Bar Foundation, 1966-67.
Research Fellow, Charles Warren Center for Studies in American History 

Harvard University, 1966-67.
Fellow in Law and American History, Harvard Law School, 1969-70, 
Study Fellowship (Law), American Council of Learned Societies, 1969-70. 
National Endowment for the Humanities Fellowship for Independent Study and 

Research, 1981-82.
Visiting Fellow, Institute for Advanced Study, Princeton, New Jersey 1981-82 

1/92-6/92.

"The Making and Breaking of Colonial Governors:
Cincinnati, April 1966.

"Between Scylla and Charybdis: Anglo-American Politics in New York, 1710-1760,• 
20th Conference on Early American History, Rutgers University, October 
1966.

"Andrews Revisited: The English Colonial Bureaucracy, 1607-1776,” AHA, New York, 
December 1968.

"Controversies over Chancery Courts and Equity Law in the Middle Colonies," 29th 
Conference on Early American History, Newark, October 1970.

"Teaching Legal History in Law Schools," AHA, New Orleans, 1972.
"Constitutionalism and the American Revolution," National Archives Conference. 

Washington, D.C., November 1973.
"Property and Revolution: The Law of Inheritance,” Cooley Lecture, University 

of Michigan Law School, November 1975.
“Thomas Jefferson and the Right to Property in Revolutionary America," 

Bicentennial Lecture, University of Chicago Law School, February 1976. 
"The Legal Preconditions of the American Philanthropic Foundation," ASLH, 

. November 1977,
"The Future of Legal History," Conference on American Legal History, National 

Archives, Washington, D.C.. September 1978.
"Law and Philanthropy," History Department, University of Texas at El Paso, 

March 1979.
"The Legitimization of the Philanthropic Foundation," Davis Center, Princeton 

University, January 1981.
"Problems in Private Foundation Support of Academic Research:

Experience," University of Chicago Law School Conference on
Philanthropy, April 1981.

"Current Research in American Legal History:
Detroit, April 1981.

"The Nation, the State and the People; or. Lessons from the Anti-Federalists," 
Coraroencement Address, Stockton State College (N.J.), May 1981. 

"The Problem of a Colonial T^gal History," Conference on Anglo-American Colonial 
History, Oxford, August 1981.

"History and the Future of Philanthropy," Independent Sector, Minneapolis, 
October 1981.

"The Current State of American Legal History,* Inaugural Conference of 
Australian Law and History Society, May 16, 1982 (included in the 
Lecture Tour nF Australia (United States Information Agency), 
April, May 1982).

"Philanthropy and Cultural Diplomacy," Keynote Address, Fulbright Alumni 
Association, Collage Park, Maryland, Saptsmbar 25, 1982.

■Legal Theory and Colonial Legal History," Yale Law School Legal Theory 
Workshop, November 1982.
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"Woman *nd Fundraising in Historical Perspective," Mt. Holyoke College 
Conference on Volunteerism, March 19, 1983.

•George Washington: The Great White Father and His Indian Children (or, 
White Eyes and Conotocarious),B Pennsylvania Historical Society, 
April 30, 1983.

"The American Academic Community and Intarnational Educational Exchange," 
13ch Conference of European Fulbright Executive Directors, Salzburg 
Austria, May 21, 1983.

"The History of Philanthropy: Foundations," Organization of American 
Historians, Los Angeles, April 1984.

"Changing Values and Modem American Philanthropy,’' Independent Sector Research 
Forum, Nev York City, April 1984.

"Constitutionalism and the American Founding," 1st Annual Jessie Swift Lecture 
in American Constitutionalism, Middlebury College, May 7, 1985. 

“History, Cultural Policy and International Exchange in the Performing Arte," 
Rockefeller Foundation Conference on Support of Contemporary
Performing Arts in Europe and America, Bellagio, June 10-14, 1985. 

"Constitutionalism and the Humanities," Annual Lecture. New Jersey
Committee for the Humanities, Princeton, New Jersey, June 18, 1986. 

"Philanthropy and Public Policy in the United States," Plenary Meeting XII of the 
President's Committee on the Arts and the Humanities. June 19, 1986, 
The Henry Francis duPont Winterthur Museum, Winterthur, Delaware. 

"Foundations and the History of Philanthropy in the U.S.," Salzburg Seminar 
in American Studies, Salzburg. Austria, June 21 - July 4, 1986. 

"The Burden of Humanism: The University and Society," University of North 
Carolina Innaugural Banquet, Chapel Hill, October 16, 1986. 

"The Revolutionary Origins of American Constitutionalism." Annual Lecture, 
Japanese American Studies Association, Kyoto, March 30, 1987; German 
American Studies Association, Bremen, June 9, 1987; numerous other 
similar talks on the Constitution during 1987.

"Foundations and Public Policy," Minnesota Council on Foundations 1987 Summer 
Seminar, Minneapolis, Minnesota, August 6, 1987. 

"Constitutional Accountability," National Archives Constitution Study Group 
Bicentennial Lecture, Washington, D.C., August 12, 1987.

"The Institutional Mind: Independent Research Libraries, Learned Societies and 
the Humanities in the United States," 175th Anniversary of the American 
Antiquarian Society, Worcester, Massachusetts, October 22, 1987. 

"The Constitution, Democracy and Education in the United States," The Woodrow 
Wilson National Fellowship Foundation, Princeton, Naw Jersey, November
10, 1987.

"Philanthropy, Politics, and Culture in American Society," American Studies 
Association/Canadian Association for American Studies International 
Convention, New York City, November 21, 1987.

"The Strange Birth and Unlikely History of Constitutional Equality," 
Presidential Address, Organisation of American Historians, Reno, 
Nevada, March 25, 1988; also as "Constitutional Equality," Harold and 
Margaret Rorschach Lecture in Legal History, Rica University, Houston, 
Texas, April 6, 1990; also os "Does the Constitution Guarantee 
Equality," Kohlenberg-Towne Lecture Series, Northeast Missouri State 
University, Kirksville, Missouri, March 19, 1991.

"Cultural Relations between Europe (Italy) and tho United States post-World War
11, " "Nationes" Days, University of Bologna, Bologna, Italy, November 
17, 1988.

"Conatitutional Equality in Anorican History," Second Annual Alfred L. Luongo 
Lecture, Historical Society of the United States District Court for the 
Eastern District of Pennsylvania, Philadelphia, December 8, 1988.

"Tho Uneasy Cose for Constitutional Equality," 27th Annual Callahan Lecture, Ve*t 
Virginia University, Morgantown, West Virginia, April 11, 1989.
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Bill-
Just to tell you what to expect from ACLS: rather than faxing we are 
fedexing the material. Much of it is photcopies of news articles and won’t 
fax well. YOu will receive the package tomorrow at home. No signature 
required!The package probably contains more than you need, but I wanted to 
err on the side of too much rather than too little. In addition, since 
speaking with you, I have spoken with Stan who continues to be quite 
agitated about all of this. I told him what you told me about wanting to 
avoid having precisely the same problem with him that you may (or do?) have 
with Sheldon. He said what I knew he would say: the same problem cannot 
come up since he is has never been in a position to enforce a speech code 
and has been categorically opposed to them for a long time. He will be home 
on Sunday evening.

I also spoke with Sandy Crary along the lines that we discussed. He was 
very surprised to hear about Moynihan. He also said he had no information 
about the archives because the "White House Personnel" folks are so 
"goddamned discrete." I told him I wasn't calling for information so much 
as for advice about how Moynihan's position re: Stan might be more 
accurately gauged. I also said that I thought it would be good if he 
brought Kathy Cruse into the conversation since both Pell and Kennedy had 
been so instrumental in persuading Stan to oppose Tannone. He agreed to do 
that and said that he thought he could get some info out of Moynihan's 
office without appearing to be stalking horse for Stan. He said he would 
call me next week to tell me what he had found out. I think this works out 
well since it leaves both you and Stan out of any direct connection to 
Sandy's inquiries. Unless he is being more cagey than I think, he does not 
have any idea that your conversation with Stan has gone as far as it has 
nor (from what I said to him) could he guess that the information about 
Moynihan's views comes from you. I will keep you posted on whatever he 
tells me next week.

Sandy also gave me a distressing and (possibly) useful piece of 
information: the person who is Moynihan's eyes and ears on the arts and 
humanities and who pushed him on the lannone business is Charles Blither of 
the Wilson Center. YOu may know Charles—former director of the NAtional 
Humanities Center and before that an employee of ACLS!!!! 
Charles, according to Sandy, has expressed some considerable hostility to 
Stan and is very close to Moynihan. In fact, it wouldn’t surprise Sandy if 
it were Blitzer who alerted Moynihan to the possibility of Stan's 
nomination and reminded him of the now ancient history of the lannone 
business. I was shocked to hear this at first, but on reflection it makes a 
great deal of sense. Blitzer has always been envious of Stan and was 
desperate for the ACLS presidency when Stan was appointed. In addition, he 
has lusted after a variety of Washington jobs over the years and it would 
not surprise me if he is hoping to eliminate Stan in order to secure the 
nomination for himself. You can imagine the scenario he has in mind, 
however, distant it may be from what may actually be possible.

Date: Fri , 14 May 53 U*; 3 , . .T, t
From: Douglas Greenberg i.secOKTVH.CUNY.EDU>
Subject: Archives
To: William_Gilcher€sumail. umd. edu



Doug Greenberg

As I say, I guess you know all of that but I couldn’t resist saying it 
anyway! I will be here at ACLS tomorrow morning if you need to reach me and 
will check e-mail and voice mail during the morning.

I told Stan all of this anc it did little to brighten his mood. I have been 
trying to think what use we might make of this especially slimey tidbit, 
but T am stumped. If you have any ideas about what we might do to blunt 
Blitzer's influence, I would be grateful.

Douglas Greenberg Vice President
American Council of Learned Societies
228 E. 45th St., 16th Floor
New York, N.Y. 10017 
Tel:212 697 1505 X133
Fax:212 949 8058
BITNET:sdgls@cunyvm
INTERNET:sdgls®cunyvm.cuny.edu

This message is already too long, but I hope you will indulge me a bit 
more. I can't resist telling you how wise I think you all are to have 
settled on Stan for the Archivist job. At the risk of telling you what you 
already know: Stan is a as fine and principled a person as I have ever 
known. He is also generous and genuinely supportive of others. We have been 
friends for fifteen years. We taught legal history together at Princeton 
and we have been together at ACLS for the last seven years. Although we do 
not always agree, I know absolutely no one else for whom I have as much 
respect and genuine admiration as Stan. No one will miss his presence here 
more than I and no one will mourn his absence from Princeton more than I. 
But it is also true that no one knows better than I just what superb 
contribution he will make to the country as Archivist. Whatever you can do 
to keep the nomination alive in the current circumstances will be a real 
service to the entire scholarly community and, more important, to the 
people of the country.
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Archives
Washington, DC 20408

1985

March 2, 1993

NOTICENARA93- 154

EOP materialsSubject : Armstrong v.

NP, NGOffice Heads, Staff Directors,To

of the Court ofthat we make available to them copies

In addition, I

Attachment

National Archives and Records Administration

At a recent open forum on the Armstrong case, staff asked 
that we make available to them copies °^h\Court °f 
Appeals decision, the District Court order, and the White

House agreements (attached).

I have also placed a set in the library.

National

Date

Reply to
Attn of :

rebuilt that you place a set in each division or branch 
office so that staff might have convenient access to ^hem. 

, and NS should send a set to each center, library,
NC, NL,
and regional archives.

Please let me know if you have any questions.

RAYMOND A. MOSLEY x 
Acting Deputy Archivist 
of the United States
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LEGISLATIVE PURPOSE THAT RECORDS OF 
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THE

THETHE

AND A-l SYSTEMS IS SUBJECT TO THE FRA BECAUSE 
IT MEETS THE STATUTORY DEFINITION OF A RECORD.

THE DEFENDANTS'S RECORD KEEPING PROCEDURES ARE 
ARBITRARY AND CAPRICIOUS BECAUSE THERE IS NO 
ADEQUATE MANAGEMENT PROGRAM OR SUPERVISION BY 
RECORD KEEPING PERSONNEL OF THE STAFF'S 
DETERMINATION OF RECORD OR NON-RECORD STATUS 
OF COMPUTER MATERIAL.

THE NSC'S RECORD KEEPING GUIDELINES AT THE 
TIME THIS SUIT WAS FILED WERE ARBITRARY- AND 
CAPRICIOUS BECAUSE THE GUIDELINES DID NOT 
PROVIDE SUFFICIENT GUIDANCE TO DETERMINE WHAT 
WAS A FEDERAL RECORD THAT MUST BE PRESERVED 
AND TO DETERMINE THE DIFFERENCE BETWEEN 
FEDERAL RECORDS, PRESIDENTIAL RECORDS AND NON 
RECORD MATERIAL.

THE COURT SHALL REMAND THIS CASE TO THE 
ARCHIVIST FOR IMMEDIATE REMEDIAL ACTION UNDER 
THE FRA TO PREVENT THE DESTRUCTION OF FEDERAL 
RECORDS.

JURISDICTION TO
DEFENDANTS'

ARCHIVIST

THE EOP'S RECORD KEEPING GUIDELINES AT THE 
TIME THIS SUIT WAS FILED WERE ARBITRARY AND 
CAPRICIOUS BECAUSE THE GUIDELINES DID NOT 
PROVIDE SUFFICIENT GUIDANCE TO DETERMINE WHAT 
WAS A FEDERAL RECORD THAT MUST BE PRESERVED 
AND THEY ALSO PERMIT THE DESTRUCTION OF 
FEDERAL RECORDS.

ORDER THE 
ELECTRONIC
CAN TAKE

THE ELECTRONIC MATERIAL CREATED OR STORED ON 
THE DEFENDANTS' PROFS, OASIS AND A-l SYSTEMS 
CONTAIN INFORMATION THAT IS NOT REPRODUCED ON 
ANY PAPER COPIES. THEREFORE, PRINTING THE 
SUBSTANCE OF THESE MATERIALS IN PAPER FORM 
DOES NOT SATISFY THE REQUIREMENTS OF THE FRA 
AS IT DOES NOT SHOW WHO HAS RECEIVED THE 
INFORMATION AND WHEN.

THIS COURT HAS
PRESERVATION OF THE
RECORDS UNTIL
APPROPRIATE ACTION REQUIRED BY 11(G) ABOVE.
HOWEVER, THE COURT CANNOT ORDER
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30

32III. CONCLUSION

I
I. INTRODUCTION

This Court

S 702 of the Administrative Procedure Act ("APA") held that

provided for judicial review of the Defendants • compliance with the

Presidential Records Act ("PRA") , 44 U.S.C. §§ 2201 et seq. , and 

the Federal Records Act ("FRA"), 44 U.S.C. §§ 2101-2118, 2901-2910,

In addition, the Court determined that3101-3107, and 3301-3324.

I
I 

I

OPINION OF CHARLES R. RICHEY 
UNITED STATES DISTRICT JUDGE

2 The Plaintiffs present suit is against the Executive Office 
of the President ("EOP"), the National Security Council ("NSC"), 
and the Archivist of the Ur.ited States.

PRESERVATION OF RECORDS CREATED BY EOP 
COMPONENTS WHOSE SOLE RESPONSIBILITY IS TO 
ADVISE THE PRESIDENT BECAUSE THERE IS NO 
JUDICIAL REVIEW OF THE PRA.

1 The Defendants' have also filed a motion for summary­
judgment as to the Plaintiffs' claim under the Freedom of 
Information Act ("FOIA"), 5 U.S.C. §S 552, et seq.., contained in 
Count I of the Third Amended Complaint. However, as the Plaintiffs 
have recently filed an amended FOIA request with the Defendants, 
this claim is not yet ripe for review.

In addition, the Plaintiffs' Complaint had originally included 
a claim under the Presidential Records Act. However, this claim 
has been omitted from the Third Amended Complaint and therefore 
need not be considered by the Court.

This case is before the Court on the merits of the Plaintiffs'
I ,

claims under Counts II and III of the Third Amended Complaint.

This case was filed in 1989 against Ronald Reagan, President of the 

United States, inter alia, just before his term of office ended.1 2

In September 1989, this Court denied the Defendants' motion to 

dismiss or, in the alternative, for summary judgment.
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issues regarding whether thefactualthere

Bush, 721 F.Supp. 343 (D.D.C. 1989).v.

District of Columbia Circuit approved of this Court's holding that

FRA.

Id^ at 288-291.

systems operated and controlled by the Defendants were within

States, who is also a Defendant here.

In other words, the basic question is whether'on this record,

which counsel for the parties agree is ready for a decision on the

complied with the statutorymerits, Defendants havethe

appropriate and proper guidelines as required by law and

of Appeals also held that the APA does not 'provide judicial review

I
of the President's compliance with the PRA.

Finally, the Court of Appeals remanded for further development of 

the record to determine whether the electronic communications

regulations issued thereunder by the Archivist of the United

Id. at 296-297.3

3 After remand, the Plaintiffs filed a Third Amended 
Complaint to include information about new electronic communication 
systems used by the Defendants. In the Third Amended Complaint, 
the Plaintiffs allege that the guidelines issued by the Defendants 
are arbitrary and capricious in violation of the FRA because they 
authorize destruction of agency records and that the Archivist has 
violated his statutory duty to initiate action to stop improper 
destruction of agency records on these electronic communications 
systems. See Third Amended Complaint at 13-15. The Third Amended 
Complaint dropped the President as a Defendant, and set forth the 
following Defendants: the EOP, the Office of Administration ("OA"), 
the NSC, and the White House Communications Agency ("WHCA").

the APA provides for limited review of the adequacy of the NSC's 

and EOP's recordkeeping guidelines and instructions pursuant to the

Armstrong v. Bush, 924 F.2d 282, 291-293 (1991). The Court

Defendants had complied with the recordkeeping statutes. Armstrong

were unresolved

Thereafter, an appeal was taken. The Court of Appeals for the



5

requirements and guidelineswhether the are

sufficiently clear as to provide adequate guidance to personnel 

employed by the Defendants in their maintenance and preservation

The other issue is whether the United Statesof federal records.

Archivist has fulfilled his statutory duties under the Federal

Records Act. 44 U.S.C. § 2905.

known as PROFS, OASIS,

and

These computerized systems contain transmit logs

indicating to whom messages and documents were sent by date, time

reasonable or

In light of the foregoing, the Plaintiffs particularly seek 
/ i

preservation of and access to the Defendants' computerized systems

mail, write documents,

4 Both the EOP and the NSC copy the information on their 

electronic communication systems (PROFS, OASIS,— and A-l) onto 
backup tapes. The backup tapes contain a snapshot of the 
information stored on the these systems at a given moment and can 
be used to retrieve data that is captured on the tape. The purpose 
of the backup tapes is to ensure that agency personnel are able to 
recover data as quickly and efficiently as possible if the computer 
system fails or files stored on it are inadvertently deleted.

The same day this suit was filed, the Plaintiffs received a 
Temporary Restraining Order prohibiting the Defendants from erasing 
certain material stored on the National Security Council's ("NSC") 
Professional Office ("PROFS") computer system during the Reagan 
administration. As a result of the Temporary Restraining Order and 
a stipulation entered on January 31, 1989, the Defendants have 
preserved the computer tapes of the material stored in 1989.

A second Temporary Restraining Order was entered on November 
20, 1992 requiring the Defendants to preserve all the current and 
existing computer backup tapes in their custody from their 
electronic communication systems. At a status conference on 
December 4, 1992, the Defendants agreed to maintain these backup 
tapes until January 7, 1993.

and'jA-l, on which the Defendants send e- 

transmit messages inter- and intra-agency

perhaps even to people outside the official government 

payroll.4 
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and hour.5 They also have Receipt logs containing the same or

similar information.

While Plaintiffs are now on the Third Amended Complaint and 

while each side has filed cross motions for summary judgment, the

The

Court also determined that it was reasonable to make findings of

based on the parties

in dispute.7 317 (1986);Celotex Corp. v.

Anderson v. Liberty Lobby, 242 (1986); see Local

Rule 108(h).

After careful consideration of the foregoing, the Court, with 

the consent of counsel, has combined the Plaintiffs' request for

Accordingly, this opinion shallFederal Rules of Civil Procedure.

to present any witnesses or

7

19 9 2.T"

1992 ,
2,

The creation and transmittal 
"notes" is the most commonly

Pursuant to a
conference on December
Statenent

5 The systems are also used to transmit electronic mail and 

to generate calendars of appointments and meetings. They are also 
used for creating and editing of memoranda, and transferring files 
and documents in electronic format.
of electronic mail, in the form of
used function of the systems.

request by the Court made at a status 
on December 4, 1992 , the parties filed a Joint

of Facts on December

a Preliminary Injunction with their request for Declaratory and 

Injunctive relief on the merits pursuant to Rule 52(a) of the

6 The parties did not wish

further evidence beyond what has been presented to the Court in 
their papers.

fact and conclusions of law on the basis of the joint submissions 
I

of the parties because it was unclear, 

separate submissions, whether there was a material issue of fact

Inc.. 477 U.S.

Court, with consent of counsel, has combined the parties cross

motions for Summary Judgment with a decision on the merits.5 6

I

Catrett, 477 U.S.
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constitute the Court's findings of fact and conclusion of law 

pursuant to Rule 52(a) of the Federal Rules of Civil Procedure.

II. DISCUSSION

The Defendants' record keeping guidance pursuant to the FRA

Under the APA, the reviewing

unlawfully withheldaction"agency or

5 U.S.C. § 706(1), and "hold unlawful and

findings. and conclusions found to be

In examining an5 U.S.C. § 706(2) (A) .
“ -i.*’ ■ .. . • •*- • ’ . ■

agency's action under the’APA, the first question is whether the

agency properly interpreted the statute involved. The second

question is whether the agency action was arbitrary and capricious.

Under this second inquiry, an agency action can be set aside if it

fails to offer an adequate explanation for its action or fails to

in reaching its decision, see

972 F.2d 384, 389 (D.C.

806 F.2d 1081, 1089

(D.C. Cir. 1986), but the reviewing court is not to substitute its

judgment for that of the agency. See Motor Vehicle Manufacturers

Ass'n v. State Farm Mutual Automobile Insurance Co.,

43 (1983); Adams House Health Care v. Sullivan, 895 F.2d 767, 770

Cir.(D.C.

1342 (D.C. Cir. 1985).

in accordance with law."
* -V-.

is subject to review under the APA.

I

cpurt ,shall compel

International Fabricare Institute v. EPA,

463 U.S. 29,

unreasonably delayed"

iset aside agency action,

arbitrary and capricious, an abuse of discretion, or otherwise not

1990); Center for Auto Safety v. Pack, 751 F.2d 1336,

Cir. 1992); Federal Election Comm'n v. Rose.

consider a relevant factor
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A.

VALUE

The Federal Records Act governs the creation, management and

8 The FRA defines a federal recorddisposal of federal records.

as:

The plain language of the44 U.S.C S 3301 (emphasis added).

statute and legislative history show a clear legislative purpose 

to allow private researchers and those whose rights may have been 

affected by the actions of government to have access to the records

See American Friends Service Common v. Webster, 720under the FRA.

Cir. 1983);F.2d 29 (D.C.

88.

head mustTherefore, each agency

8

ch.

HISTORICAL
REGARDLESS
PRESERVED,

all books, papers, maps, photographs, machine readable 
materials, or other documentary materials, regardless of 
physical form or characteristics, made or received by an 
agency of the United States under Federal law or in connection 
with the transaction of ^public business and preserved . or 
appropriate for preservation by that agency ... as evidence 
of the organization, functions, policies, decisions, 
procedures, operations, or other activities of the Government 
or because of the informational value of the data in them.

The FRA is a series of statutes, beginning with the 1943 
Disposal of Records Act, ch. 192, 57 Stat. 380, and the Federal 
Records Act of 1950, ch. 849, 64 Stat. 583. These acts were 
subsequently amended by the Government Records Disposal Amendments 
of 1970, 84 Stat. 320, the Federal Records Management Amendments 
of 1976, 90 Stat. 2723, and the National Archives and Records 
Administration Act of 1984, 98 Stat. 2280. See Armstrong v. Bush, 
924 F.2d 282, 284 n.l (D.C. Cir. 1991).

Armstrong v. Bush, 924 F.2d 282, 287-

"maintain an active.

THE STATUTORY COMMAND FROM 1943 THROUGH THE 
LAST AMENDMENT BY CONGRESS IN 1984 SHOWS A 
CLEAR LEGISLATIVE PURPOSE THAT RECORDS OF 

INVOLVING THE PUBLIC,
OF PHYSICAL FORM, SHALL BE 

PARTICULARLY WHERE SUCH MATERIAL 
REFLECTS THE FUNCTION, POLICIES, DECISIONS, 
PROCEDURES, OPERATIONS OR OTHER ACTIVITIES OF 
THE GOVERNMENT OR BECAUSE OF THEIR 
INFORMATIONAL VALUE.
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continuing program for the economical and efficient management of

and establish§ 3102,U.S.C.

Id. § 3314.

The threshold issue before the Court is whether the material

created or saved on the Defendants' computer systems falls under

On the one hand, thethe FRA's definition of federal records.

§ 3302(1).

S 3 3 03a.

been saved by its staff in "hard" or paper copy and thus any 

materials on these electronic communications systems records are

B. ' -THE INFORMATION ON THE DEFENDANTS' PROF; OASIS 
AND A-l SYSTEMS IS SUBJECT TO THE FRA BECAUSE 
IT MEETS THE STATUTORY DEFINITION OF A RECORD.

government and ensuring proper record disposition." Id. S 2904 (a).

Federal records may only be destroyed after the Archivist's review

g
and approval.

Federal agencies with respect to ensuring adequate and proper

Honnm^ntati on of the policies and transactions of the Federal

Defendants urge the Court to rule that none of the__material on the

The

9 The FRA establishes procedure in which the agencies submit 
lists and schedules of records to be disposed of to the Archivist. 
44 U.S.C. § 3302 (1). The Archivist must examine the lists or 
schedules submitted to him by agencies to determine whether or not 
any of the records "have sufficient administrative, legal, 
research, or other value to warrant their continued preservation 

by the Government...."

PROFS, OASIS, and A-l systems are records under the FRA.

Defendants also argue that any record material on the systems has

the records of the agency," 44

"safeguards against the removal or loss of records he determines 

to be necessary and required by the Archivist." Id^ S 3105. In 

turn, the Archivist is to provide "guidance and assistance to the
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See 44

On the other hand, the Plaintiffs argue that allS 3301.U.S.C.

the material contained on the Defendants' computer systems meet the

FRA and cannot bestatutory definition of records under the

destroyed without approval of the Archivist. See 44 U.S.C. §§

either party.

the FRA to exclude computer systems such as those at issue htere.

The statutory language makes clear that the FRA was intended to

include materials "regardless of physical form or characteristic."

Furthermore, the Court cannot assume that the44 U.S.C. § 3101.

Defendants' staff are being advised to save all computer records

in paper form because the Plaintiffs have explicitly challenged

this contention.

the Defendants' argument assumes that a federal recordaddition.

paper, a contention that the Plaintiffs dispute as well.

it would also be inconsistent to declare that allHowever,

materials on these electronic communications systems are records.

produce many non-record or presidential record materials that are

The factual record before the Courtnot the subject of this suit.

as the Plaintiffs request, where it is clear that these systems

on these systems is exactly the same as a versionprinted out on

simply copies preserved for the convenience of reference.10

10 The Defendants argue that it has instructed its staff that 

all material on these computer systems that constitutes a federal 
record must be printed out in paper form and saved and, therefore, 
all materials on these computer systems are copies saved only for 

convenience.

See Joint Statement of Facts, No. 83, at 25. In

3302, 3303, 3303a.

The Court does not agree with the extreme positions taken jby

On the one hand, the Court will not and cannot read
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shows that while these computer systems can be and are used for

Under

it is not for this Court to second guess the wisdom ofthe APA,

but simply to determine if the policies areagency policies.

arbitrary and capricious or not in accordance with the law.

c.

concludes that some of the material stored on these computer

systems do meet the definition of record under the FRA and must be

saved, regardless of whether a paper or hard copy of the material

has been printed out.

The Defendants' record keeping guidelines give its staff the

• •

Once it has beenand A-l systems are records under the FRA.

determined that a certain PROF, OASIS or A-l note or document is

a federal record, the Defendants allegedly instruct their staff to

print out this information in paper form. However, even assuming

arguendo. that the staff are properly preserving computer material

11

substantive communications by staff, they are also used to convey 

information that does not rise to the level of a record.11

-.1 <

THE ELECTRONIC MATERIAL CREATED OR STORED ON 
THE DEFENDANTS' PROFS, OASIS AND A-l, SYSTEMS 
CONTAIN INFORMATION THAT IS NOT REPRODUCED ON 
ANY PAPER COPIES. THEREFORE, PRINTING THE 
SUBSTANCE OF THESE MATERIALS IN PAPER FORM 

. DOES NOT.- SATISFY THE REQUIREMENTS OF THE FRA 
AS IT DOES NOT SHOW WHO HAS RECEIVED THE 
INFORMATION AND WHEN.

. ..... ... - ...x-. : ■ •- :

With the two extreme positions above rejected.

responsibility of deciding whether material on the PROFS, OASIS,

Even the Plaintiffs admit that some PROFS communications 
convey information that does not constitute federal records. The 
Plaintiffs' position is that a substantial amount of the electronic 
mail is record material. See Joint Statement of Fact at 16-18.

C- ..

the Court
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that are federal records by printing out a copy of the material on

qualitatively different than a copy printed out in paper form and.

therefore, the Defendants' record keeping system violates the FRA

electronic records.

version. For

- information that is not reproduced on the paper copy regarding who

? has received the information and when the information was received.

neither of which is reproduced on the paper copy. See Affidavit

In addition, distributionof Eddie Becker, Plaintiffs' Exhibit Q.

lists contained on these computer systems are used by staff to

These lists are maintained separately from theroute documents.

form.

Such information can be of tremendous historical value in

demonstrating what agency personal were involved in making a

knew it.12

that

particular policy decision and what officials knew, and when they

Requiring the preservation of such information is

12 The Court does not agree with the Defendants' contention 

this information has no value. The question of what 
government officials knew and when they knew it has been a key

because it does not save all the information contained in these

i
!
I l

A paper copy of the electronic material does not contain all 

of the information included ip the electronic

example, a note distributed over these computer system includes

OASIS, and A-l systems are

paper, the Defendants nevertheless have not complied with FRA. The 

electronic material on the PROFS,

material being sent, which will simply designate a code that tells 

the systems which distribution list to use. The distribution lists 

are not necessarily printed out when the material is saved in paper
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consistent with the legislative history of the FRA, which clearly

shows that "Congress intended.

private researchers and private parties whose rights may have been

affected by government actions to have access to the documentary

American Friends Servicehistory of the federal government."

(D.C. Cir. 1983).Comm'n v. Webster, 720 F.2d 29, 57.

Thus, the FRA requires the Archivist toinformation.

continuing value.

§ 2905.their custody." 44 U.S.C.standards to records in

Pursuant to this authority, the Archivist has issued regulations 

and a Records Management Handbook containing additional criteria 

for appraising records of permanent value.

by the National Archives and Records Administration ("NARA") 

persuasive authority in considering what is reasonable conduct

The NARA is unquestionably concerned about theunder the FRA.

"Specialof federal records on electronic medium:creation

13 Because the NARA is administered under the supervision and 

direction of the Archivist, 44 U.S.C. § 2102, the Court will refer 
to the I.ARA and the Archivist interchangeably.

Secondly, Congress w?is aware that, when left to themselves, 

agencies have a built-in incentive to dispose of records relating 

simply do not think about preserving

The regulations issued

13 are

to their mistakes or
I

Id. at 41.

"establish standards for the selective retention of records of

and assist Federal agencies in applying the

question in not only the Iran-Contra investigations, but also in 

the Watergate matter.
The historical value of this information is best illustrated by 

the amount of information contained in PROFS notes that was used 
during the Iran-Contra investigation. See Plaintiffs' Exhibits B, 

Q, R, T.

expected, and positively desired
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attention records.. .

Unquestionably, those media are slowly replacing paper records."

NARA Handbook, Disposition of Federal Records,

In fact, even if this electronic information was the same as

that produced on paper, the NARA has issued several guidelines on

the disposition of records stating that "[i]f the same information

See NARA Bulletin No 85-2, dated June

< Exhibits, Vol. I., No. 2, attachment A, at 5,sle).

a record is defined as "an account made inIn common terms.

an enduring form. especially in writing. that preserves the

knowledge or memory of events or facts” and "something on which

The American Heritage Dictionary, 1976.such an account is made."

certainly fitmaterialsThese computer

understanding on a record.

suchThe

miscellania such as lists of individual senders and recipients.

times of acknowledgement, and accounting records of log-on and log-

do not rise to the level of a federaloff times.

Reply Memorandum in Support of Summary Judgement,Defendants7

misses the point because this information does not stand alone.

This information must be saved because. in combination with the

into an everyday

: . 5, 5 e); NARA Bulletin 87-5, dated February 2, 1987 (Plaintiffs7 

is stored on more than one medium (such as paper and disk) , 

agencies, in consultation with the NARA should schedule the

must be given to machine-readable

'record.7"

1989, at 1.

However, the Defendants7 argument

disposition of all copies."
I

18, 1985, (Plaintiffs7 Exhibits, Vol. I., No. 1, attachment A, at 

Defendants contend "(sjtanding by themselves.

August 8, 1992, at 35 n.33.
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substantive information contained in the electronic material. it

will convey information about who knew what information and when

they knew it.

The Defendants also cite General Record Schedule 23 for the

proposition that after an electronic medium is used to produce a

hard copy which is maintained in organized files, the electronic

Joint Statement of Facts No. 83, at 25.version may be deleted.

Neither the EOPThe Court does not find such reasoning persuasive.

nor the NSC relies on General Record Schedule 23 as authorization

for deleting information from their respective computer systems or

routinely destroying backup tapes of information stored on the

84, at 25.PROFS systems. Id. No.

Given the record before the Court, it is clear that once the

Defendants staff decide that a note or other computer material on

these computer systems constitutes a federal record, that material 

must be saved in a way that includes all the pertinent information

As any paper copies of these materials do notcontained therein.

include all of the relevant information, the Defendants record 

keeping guidance are contrary to law under the FRA and arbitrary 

and capricious under the APA.

D.

The Court also finds that the Defendants record keeping

capricious

THE DEFENDANTS' RECORD KEEPING PROCEDURES ARE 
ARBITRARY AND CAPRICIOUS BECAUSE THERE IS NO 
ADEQUATE MANAGEMENT PROGRAM OR SUPERVISION BY 
RECORD KEEPING PERSONNEL OF THE STAFF'S 
DETERMINATION OF RECORD OR NON-RECORD STATUS 
OF COMPUTER MATERIAL.

because there is noprocedures are arbitrary and
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oversight of the agency staff by the record keeping personnel. The

agency staff make the decision in every instance whether computer

The Plaintiffsmaterial is a federal record that must be saved.

argue that the Defendants' record keeping personnel should at least

provide supervision to the agency staff to ensure that federal

records are being preserved.

The Court agrees. ’’Federal agency records management programs

must be in compliance with regulations promulgated by NARA.”• • •
in providing for"Each Federal Agency,S 1220.2.36 C.F.R.

Establish and implement standards and procedures for classifying, 

The National Archives Records Management Handbook,handbooks."

•’Disposition of Federal Records," promulgated by the Archivist,

states:

• •

the Court is convinced that the Defendants are notTherefore,

permitted to allow its staff to make its record keeping decisions

supervision from record keepingwithoutFRA some

Such a determination is consistent with the written andpersonnel.

It is also consistent with theauthoritative guidance of the NARA.

v- 'indexing ' and ..filing- records as>.',set forth in GSA and NARA

under the

effective controls over the maintenance of records, shall: (1)

Within the agency, only records officers should determine the 
record or non-record status of files. No officials at agency 
staff or operating levels should be given the_authority to do 
so. Such authority weakens the disposition program by 
indiscriminate use of the nonrecord label and can result in 
the loss of valuable records.

Records Management Handbook, Plaintiff's Appendix, Tab 8, at 2-3.
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It is notable that the EOP and NSC perforin such supervision

Therefore, while the Defendants7 review of paper materials prevents

the destruction of misclassified paper files. there is no such

safeguard in the case of electronic records. Such a practice is

consistent with the Defendants' position that once a paper copy of

a computer e-mail is printed out. the computer material is a
I

record under the FRA.

However, since the Court has determined that computer materials are 

immediate provisions for periodic review to ensure the adequacy.

36 C.F.R.

The lack of supervision and review is of particular concern 

because the NSC instruct their staff that "the most common types 

of electronic mail notes are non-record materials" and that "non­

record materials are notes that relate to official business but do

purpose and history of the FRA.14

I
/

not simply convenience copies, these computer materials are subject 

to the FRA and the Archivist and the Defendants must institute

effectiveness and efficiency of the record keeping program. See

14 For this reason and because the Archivist and the agencies 

have not initiated an enforcement action with the Attorney General 
to ensure the preservation of these federal records, the Court 
shall remand this case to Archivist. See Section 11(G) infra.

122.32, 122.50.

15 At the end of the Reagan Administration, officers of the 

NSC Information and Policy Directorate reviewed all paper files, 
including all files that employees believed to be personal in 
nature, to assure that staff members had complied with their record 
keeping obligations. However, no such review of electronic 
material was perforned.

§§ 1220.54, 1222.10, 1222.20,44 U.S.C. §§ 3102, 3105;

convenience copy and therefore not a

records but not electronic records.15and review for paper
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not

insignificance or because they are duplicated elsewhere." NSC

This encourages staff to classify materials as non-1 and Tab C).

record, thus exempting them from preservation.

personnel provide supervision inRequiring that records

in discerning whether the Defendants'

Finally and

if

E.

The Court finds that the record keeping guidelines provided

to the EOP staff at the time this suit was filed in 1989 were

The written records management guidelines for the components

of the EOP using these computer communication systems are contained

arbitrary and capricious.16

need to be made a matter of record because of their

records decisions is also consistent with the level of difficulty

computer materials are

federal records, presidential records or non-record.’j
i 

perhaps most importantly, given the FRA's goal of the preservation 

of records for historical purposes, the Defendants should err.

16 The NSC has a PROFS system for its staff that is 

maintained separately from other components of the EOP. For this 
reason, any reference to the EOP is intended to refer only to EOP 
components other than the NSC, which shall be referred to 
separately.

Memorandum dated May 13, 1992 (Second Menan Declaration, Exhibit

THE EOP'S RECORD KEEPING GUIDELINES ARE 
ARBITRARY AND CAPRICIOUS BECAUSE THE 
GUIDELINES DO NOT PROVIDE SUFFICIENT GUIDANCE 
TO DETERMINE WHAT IS A FEDERAL RECORD THAT 
MUST BE PRESERVED AND THEY ALSO PERMIT THE 
DESTRUCTION OF FEDERAL RECORDS.

at all,-on the side of preservation.’
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the FRA.

contained in the statute,

It also

in electronic form.

The Library and Information Services Division ("LISD")

categorized as Presidential records or personal records upon their 
creation or receipt and shall be filed separately." 44 U.S.C. §

2203(b).

does not provide a reasonable method of ensuring compliance with

While it quotes the definition of a federal record

the term record, the 1982 Manual proceeds to discuss a central 

filing system, without discussing the way that records make their

19distinguish between federal and presidential records.
I

does not instruct staff on how to go about saving record material

it simply refers to those materials 

I

I

For example, after providing a definition of

edition of the Manual was in use when PROFS first was introduced

• 18at the EOP in 1986 and when the Plaintiffs filed this suit. It

Presidential records are stored, and disposed of differently 
than federal records. Compare 44 U.S.C. § 2203 with 44 U.S.C. §§ 
3301 et see. Finally and perhaps most importantly, federal records 
are made available to the public through FOIA while presidential 
records are not. See 44 U.S.C. § 2201(2)(B).

17 The Library and Information Services Division ("LISD") 
within the EOP maintains a records management program for the OA, 
the Council on Environmental Quality, the Office of Management and 
Budget, the Office of Science and Technology Policy, Office of the 
United States Trade Representative and, since 1989, the Office of 
National Drug Control Policy. LISD issues written guidelines on 
the retention, management, and disposition of Federal records for 
these component agencies. -----

18 The Manual was later updated in 1989, after this suit was 
filed. The 1982 and 1989 Federal Records Manuals were the 
exclusive written guidance on recordkeeping for the EOP staff from 

1982 through June 1991.

19 This distinction is an important one. Presidential 
records are "[djocumentary materials produced or received by the 
President, his staff, or units or individuals in the Executive 
Office of the President the function of which is to advise and 
assist the President, shall, to the extent practicable, be

19

in the "Federal Records Manual," first issued in 1979.17 

meeting the statutory definition as / "records" and does not
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Neither does it discuss the formatway into such a filing system.

that such record material must or can take when being placed in

these files.

In addition, the memoranda issued to the EOP staff during 1988

Similarly, the oral

In light of

the FRA.

However, the Court finds that the 1989 Manual is a far better

presentation of record keeping requirements than the 1982 version

and provides better guidance to EOP staff. The 1989 Manual, unlike

the 1982 version, differentiates between federal and presidential

records and cites the statutory language of both the FRA and the

While the 1989 edition of the Manual defines a federal recordPRA.

in the same language used in the 1982 Manual, it further defines

documentary material to include:

close of the Reagan

all media containing recorded information, regardless of 
the nature of the medium or the method or circumstances 
of recording. The related phrase "regardless of physical

Administration simply reference the Manual and does not clarify or

improve the record keeping guidance.20
I !

guidance provided to the EOP staff does not remedy the adequacy of

20 At the close of the Reagan Administration, a memorandum 

issued by OA asked the staff to print out "any notes or documents 
that may be covered under the Presidential Records Act or that may 
be transferred to the next Administration." Joint Statement of 
Facts No. 97.

concerning record management at the

the recordkeeping procedures because it was based on the written 

guidance. In light of the foregoing, the Court concludes that the

EOP's record keeping guidance to the staff, at the time this suit 

was '■ filed, was not reasonably calculated to" achieve the goals of
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Anton Dec., Exhibit B, at 5 (emphasis in the original). Therefore,

the Court finds that while the 1982 Manual violates the APA, the

Theend

The Court again agrees.

issuedDefendant Office of Administration, a component of the EOP, 

a new directive on its record management'program to its staff. The

June 1991 directive contains the first and only recordkeeping 

instruction by the OA explicitly mentioning electronic mail. The

Directive states:

Other EOP components, including the Office of Management and

this does not
I

1989 Manual does not.21

21 The Plaintiffs also contend that both the 1982 and 1989 

Manuals are unreasonable because they do not instruct the staff to 
print out in paper form all federal record material contained or 
created on these computer systems. The Defendants contend that 
such an instruction is implicit in the Manuals and also has been 
made explicitly in other memoranda to their staff.

However, since the Court has already held that such an 
instruction does not satisfy the requirements of the FRA because 
the paper and the computer versions of these electronic records are 
different, the Court does not need to address this particular 

issue.

However,
/

Plaintiffs have also challenged various instructions given to the

form or characteristics" means that the medium may be 
paper, film, disk, or other physical type or form; and 
that the method of recording may be manual, mechanical, 
photographic, electronic, or any other combination of 
these or other technologies.

Electronic mail should not be used to convey official 
records information. If an employee creates or receives 
an electronic message that contains such information, the 
message should either be incorporated into a memorandum, 
or reduced to paper. The electronic mail function is not 
designed to replace the existing system of document 
production and retention.

EOP staff|as being contrary to law in violation of the explicit 

mandate of the FRA. The Court again agrees. In June 1991, the

the Court's inquiry.
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The Court finds that this June 1991 instruction

have complied with the FRA simply by incorporating record material

It is unclear from this directive whether suchinto a memorandum.

memorandum should be in paper form or on the computer and what

Such a vague instruction is not reasonably

calculated to preserve federal record material and will lead to the

»• *

discussed herein on computers which indicate who said what to whom

■ 3and when.

F.

The Court finds that the record keeping guidelines given to

NSC staff at the time this suit was filed was arbitrary and

The FRA's definition of a federal record, containedcapricious.

Budget, have adopted this directive and issued similar instructions 

to their staff.22

THE NSC'S RECORD KEEPING GUIDELINES AT THE 
TIME THIS SUIT WAS FILED WERE ARBITRARY AND 
CAPRICIOUS BECAUSE THE GUIDELINES DID NOT 
PROVIDE SUFFICIENT GUIDANCE TO DETERMINE WHAT 
WAS A FEDERAL RECORD THAT MUST BE PRESERVED 
AND TO DETERMINE THE DIFFERENCE BETWEEN 
FEDERAL RECORDS, PRESIDENTIAL RECORDS AND,NON 
RECORD MATERIAL.

22 The 1989 Manual is still the exclusive written guidance on 

recordkeeping for those EOP components that have not adopted the 
June 1991 O.\ Directive.

in 44 U.S.C. § 3301, does not appear in any of the NSC's written

is impermissible under the FRA because it tells staff that they 

steps should be taken to preserve the information incorporated into 

the memorandum.

destruction of record material, particularly those previously 
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While some memoranda

quote parts of the definition, they do not quote the definition in

its entirety. At the very least, compliance with the FRA requires

that the staff be fully advised of the definition of a federal

record. None of the written materials provided to the staff 

provide this definition.24

record keeping guidance used by its staff.23 

From the time PROFS was introduced in 1985 until March 
1987, the NSC written guidelines on recordkeeping obligations were 
contained in the 1984 "National Security Council Administrative 
Manual." The Manual has a section entitled "Records Management," 
which states:

All materials received or developed by an employee, 
detailee, or consultant during his/her tenure with the 
NSC Staff are official records of either the NSC or the 
President, and they may not tc be removed or destroyed. 

NSC 1984 Administrative Manual, at 33, Defendants Motion for 
Summary Judgment, Exhibit A, Tab D. The Manual also states that: 

The following procedures should be followed with regard 
to all files maintained by each individual: 1. All
originals of logged items ... and other NSC institutional 
documents must be separated and sent to the Secretariat. 
The originals are Federal records and must be law be 
included in either the NSC institutional records, which 
will remain with the NSC, or Presidential records, which 
will be sent to the National Archives for the President's 
Library. Id, -----

Finally, the 1984 Manual contains instructions on non-record 
materials:

Unclassified, wholly personal items, i.e., not related 
to White House or NSC business, should be filed 
separately and may be removed and retained.... The 
remaining files should be boxed according to established 
procedures ... and turned over to the Secretariat. Id.. 
at 34.

In addition to the 1984 Manual, various memoranda were given to 
the staff on the subject of records management before the 
Plaintiffs filed this suit in January 1989.

2 4 A May, 19, 1988 memorandum requests that the staff begin 
reviewing their records in "preparation for the eventual transfer 
of all officials records to a depository at the end of the 
administration." It states that all presidential and NSC records 
will be reviewed before the start of the new administration and 
that electronic data "will be subject to a similar process of 
review and disposition." The memorandum goes on to divide files
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The Defendants contend that it is unnecessary for NSC staff

instructed to save all their records other than personal records

However, the record beliesfor the Secretariat staff to review.

The guidelines do not instruct staff that allthis assertion.

electronic materials, other than personal records, must be saved.

materials the

the NSC guidelines during this time period gave theTherefore,

staff the responsibility of deciding whether electronic material

In fact, only one memorandum tells the NSC staff to save computer 

record.* 25definition of a federal

I
I

I

into 3 categories: personal records, presidential records and NSC 
records and states that personal records must be reviewed by 
records personnel before their removal. A memorandum dated 
November 11, 1988 restates the information contained in this May 
memorandum.

I
/

25 A memorandum dated December 20, 1988 reminds staff of its 
responsibilities under the FRA. It states that the FRA "requires 
the creation of records reflecting the 'organization, functions, 
policies, decisions, procedures and essential transactions' of an 
agency. It states that

Consistent with longstanding NSC policy and practice, 
information meeting the definition of a federal or 
presidential record is required to be formally entered 
into the Secretariat's record systems and may not be 
maintained solely be staff in convenience files or in 
electronic mail or other computer files.

The memorandum also states:
I ask that you review your computer files prior to your 
departure or January 20,1989, whichever comes first. 
Should you identify therein any federal or presidential 
record as defined above, that you believe is not 
contained in the Secretariat systems, please forward it 
in hard copy....

to be given more detailed

constituted a federal record even though the staff has not been

A complete explanation of what

instructions because the staff is

that meet

given the statutory definition.
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constitutes a record under the FRA is necessary.

The oral guidance the NSC provided to its staff during this

The oral guidancetime did not ensure compliance with the FRA.

addressed the record keeping issue in the same manner as the

While the Defendants claim that the oralwritten guidance.

in

action was filed.

However, they

are still arbitrary and capricious because the staff are told that 

electronic mail does not constitute record material and need not

See Section 11(B)

Moreover, the record keeping personnel do not exercise

On March 20, 1989, a memorandum was issued to the NSC 
staff on “Presidential Records and NSC Agency Records." The 
memorandum quotes the statutory definition of a federal record and 
presidential records.

This memorandum,

be saved once a paper copy has been printed out.

27 supra.

substantive guidance complimenting the written.

The NSC issued additional instruction to its staff af(ter this
I

The Court finds that these guidelines define

what constitutes a federal record to its staff.26 27 

guidance might go beyond the written guidance, there is no evidence

guidance uniformly provides

along with other materials, are still 
distributed to new employees and used by NSC staff as the official 
record keeping guidelines of the agency.

27 For example, a March 18, 1989, memorandum to the NSC staff 

on "Use of Electronic Mail" states:
Electronic mail should not be used to convey substantive 
information about policy issues when such information is 
not already contained or will not otherwise be contained 
in a written federal or presidential record ..................As 
stated in [the] memorandum of January 25, 1989, 
information meeting the definition of a federal or 
presidential record should not be maintained solely in 
electronic mail files.

adequate supervision over the staff's determination of what

this record that this oral



Whileconstitutes a federal record.

The Plaintiffs also contend that the NSC's record keeping

"sole

448 F.2d 1067 (D.C.

record, a federal record, or non-record material. The computer 
automatically routes copies of notes identified as Presidential or

memory files, including my electronic mail file, 
constitutes non-record material, or information already
recorded in another record, and can be deleted.

view.

1971)

26

See Section 11(D) supra.28

the NSC's practice of requiring departing employees to attest that 

they have complied with record keeping laws may be a good practice, 

it does not aid the staff in their day-to-day determinations of

record keeping status.29

  . The
program requires that when a user creates an electronic mail note.

30 In the Plaintiffs' view, the NSC does not produce 
presidential records. See Plaintiffs' Opposition to the 
Defendants' Motion for Summary Judgment, July 6, 1992, at 45-52. 
The Plaintiffs argue that because the NSC is an agency for purposes 
of the FOIA, it produces agency records and not presidential 
records. Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971) 
(depending on its general nature and functions, a particular unit 
is either an agency or it is not).

Federal records to Records Management for entry into NSC's records 
system. Significantly, if a user identifies a note as non-record 
material, it is not copied or routed to Records Management.

29 Since February, 1990, departing NSC employees have been 
required to sign a certificate attesting:

I have reviewed my computer memory files, including my 
electronic mail files, and have forwarded to the 
Secretariat any materials containing information that 
constituted a Presidential record or an agency record 
which was not otherwise recorded in a presidential or 
agency record .... All material remaining in my computer

guidance is contrary to law because it instructs the staff to save 

certain material as presidential records when, in fact, they are 

federal records.30 The Plaintiffs argue piat, under the

J
function" test announced in Soucie v. David,

- For example, - on May 18, 1992, the ■ NSC installed a new 
program for electronic mail on the PROFS and A-l systems.

he or she must enter a code identifying the note as a presidential
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1971), the NSC is an agency and therefore, all records madeCir.

or received by its staff whether they are used to assist the

President or perform the statutory functions of the NSC, are

Therefore, the Plaintiffs contend that the

the President.the staff member was v.

Department of Justice, 617 F.2d 781, 788 (D.C. Cir. 1980).

The Court disagrees.

entitled to segregate presidential and federal records. The clear

language of the PRA provides that EOP components, which include the

NSC, produce presidential records:

44 U.S.C. § 2203(b).

because the NSC advises the President and hasstated that.

the NSC produces both presidential andstatutory obligations.

Bush,federal records. Armstrong v.

Cir. Our Circuit Court also held that the PRA precludes1991).

judicial review and this Court has no power to review actions taken

presidential recordsby the that are

See Ryan

NSC cannot designate certain records as presidential simply because 

advising

924 F.2d 282, 284 n.2 (D.C.

31 The Plaintiffs note that the PRA specifies that it does 

not cover official records of an agency that fall under FOIA. 44 
U.S.C. § 2201 (2) (B).

” [documentary materials produced or received by the 
President, his staff, or units or individuals in the 
Executive Office of the President the function of which 
is to advise and assist the President, shall, to the 
extent practicable, be categorized as Presidential 
records or personal records upon their creation or 
receipt and shall be filed separately.

The clear language of the PRA and the
I

history of this lawsuit clearly demonstrate that the NSC is

federal records subject to the FOIA, exempt from the PRA and 

covered by the FRA.31

President to ensure

Furthermore, our Circuit Court explicitly



28

maintained. Id. at 289-90; see 44 U.S.C. § 2203.

This Court stated that the question of how the NSC classified

presidential records was not before the Court because the PRA

President's recordkeepingprecludes judicial

which includes the guidelines used inpractices and decision,

139 F.R.D. 547,

551

G.

this case with the result that the Court is compelled to grant the

Plaintiffs a declaratory judgment to that effect. The Court finds

that the Archivist has breached his statutory duty to prevent the 

triggered once an unlawful destruction of federal records has or 

Injunctive relief under § 706(1) of the APA

is appropriate where a reviewing court concludes that the

"defendant official has failed to discharge a duty that Congress

intended him to perform." Covelo Indian Community v.

1982) (citations omitted); see Environmental

44 U.S.C. §

• .4.
prevent the destruction of federal records has been violated in 

Watt, 551

review of the

Armstrong v. Bush,keeping Presidential records.

(D.D.C. 1991,).
••

THE I COURT SHALL REMAND THIS CASE TO THE 
ARCHIVIST FOR IMMEDIATE REMEDIAL ACTION UNDER 
THE FRA TO PREVENT THE DESTRUCTION OF FEDERAL 
RECORDS.

32 The Archivist shall notify the agency head of "any actual, 

impending or threatened unlawful removal ... or destruction of 
records ... that shall come to his attention...."
2G05(a) 'emphasis added).

destruction of federal records. The Archivist responsibilities are 

The duty of the Archivist and the defendant agency heads to

will likely occur. See 44 U.S.C. S 2905(a); Armstrong v. Bush,

924 F.2d 282, 295.32

F.Supp. 366 (D.D.C.
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It is not the Court's place to instruct the Defendants on 

removal or destruction of records in the custody of an agency comes 

to the attention of the Archivist, the Archivist shall notify the 

head of.the agency and:

44 U.S.C. § 2305;

Therefore, the Court shall remand this case to the agencies and the

Archivist for appropriate and immediate action to preserve these

No.

924 F.2d at 294-296.34

I
I

assist the head of the agency in initiating action 
through the Attorney General for the recovery of records 
unlawfully removed and for other redress provided by law. 
In any case in which the head of the agency does not 
initiate action for such recovery or other redress within 
a reasonable period of time after being notified of any 
such unlawful action, the Archivist shall request the 
Attorney General to initiate such an action, and notify 
the Congress when such a request has been made.

exactly what procedures must be followed to comply with the FRA.33

Instead, the FRA requires that, where actual, impending unlawful 

see Armstrong v. Eush.

Defense Fund, Inc, v. Costle. 657 F.2d 275 (D.C. Cir. 1981).

33 The Supreme Court has held that there is no implied right 

of action for private litigants under the FRA. See Kissinger v. 
Reporters Committee for Freedom of the Press, 445 U.S. 136 (1980). 
However, our Court of Appeals concluded that "it would not be 
inconsistent with Kissinger and the FRA to permit judicial review 
of the agency head's or Archivist's refusal to seek the initiation 
of an enforcement action by the Attorney General." Armstrong, 924 
F.2d 282, 295. This is why the Court today will remand this case 
to the Archivist who shall notify the Attorney General and the 
Congress.

34 The 1984 amendments to the FRA strengthened the 

administrative enforcement mechanism to prevent the unlawful 
removal or destruction of records by requiring the Archivist to 
notify Congress and independently request that the Attorney General 
initiate an action if the agency refused to do so. H.R. Conf. Rep.

98-1124, 98th Cong. 2d Sess. 28 (1984), reprinted in 1984
U.S.Code Cong. & Admin. News 3865, 3894, 3903. Congress enhanced 
the administrative enforcement mechanism because "of the frequency 
of incidents of removal or destruction of records in recent years." 
TA.:, at 28, 1 984 U.S.Code Cong. C Admin. Nows 3903.
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v-“ ■
their electronic records systems until such time as the Archivists 

takes action pursuant to Section 2905 of the FRA to prevent the 

destruction of federal records, including those records saved on y

backup tapes pursuant to the two Temporary Restraining Orders

entered in this case. See footnote 4.

COURTH.

The Court is limited by the Court of Appeals decision in

See Armstrong, 924 F.2dframing the scope of relief in this case.

1991).

judicial review under the FRA, expressly held that there was no

Id, at 289.review under the PRA.

important one for,

not delve into record management practices under the PRA.

The Circuit also provided the methodology for separating the

The Circuit noted that EOPFRA and the PRA as it applies here:

components whose sole responsibility is to advise the President are

subject to the PRA and create presidential records. Armstrong, 924

Similarly, the components of the HOP that haveF.2d at 286 n.2.

elctronic federal records consistent with this opinion. 
____________ v

As the Defendants record keeping procedures violate the FRA,"] 

THIS COURT HAS JURISDICTION TO ORDER THE 
PRESERVATION OF THE DEFENDANTS' ELECTRONIC RECORDS 
UNTIL THE ARCHIVIST CAN TAKE APPROPRIATE ACTION 
REQUIRED BY 11(G) ABOVE. HOWEVER., THE COURT CANNOT 

"■ ORDER THE PRESERVATION OF RECORDS CREATED BY EOP 
COMPONENTS WHOSE SOLE RESPONSIBILITY IS TO ADVISE 
THE PRESIDENT BECAUSE THERE IS NO JUDICIAL REVIEW 
OF THE PRA.

This distinction is an

The Circuit Court, while providing for

recordkeeping guidance of federal agencies under the FRA, it can

282 (D.c. Cir.

while the Court has power to review the

the Defendants are enjoined from removing, deleting or altering
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Id. Thus the

statutory responsibility and not those that solely advise the

President.

Restraining Order.

Under the Court of Appeals mandate, this Court has norecords.

and thus, no power to

Armstrong 924 F.2d atresponsibility is to advise the President."

It was for this reason that the Court exempted such286 n.2.

containing only presidential records,components,

preservation ofRestraining Order requiring theTemporary

See Order dated November 23, 1992.electronic records.

In the court's decision today on the merits of the Plaintiffs'

The Defendants shall not beFRA claims, the same logic applies.

presidential records

advise the President.

types of records, this Court does have jurisdiction to authorize

Once again, the Defendantsthat federal records are not destroyed.

must err on the side of preservation.

The parties have disputed the scope of this Court's Temporary

See Defendants' Statement to the Court dated

statutory responsibility are subject to the FRA.

Order of the Court today only applies to agencies that have

power to review compliance with the PRA,

review the record keeping procedures of EOP components whose "sole

the preservation of these materials until the Archivist can ensure

required to preserve material which are

produced by components of the EOP whose sole responsibility is to

However, in components that produce both

December 8, 1992; Plaintiffs' Response dated December 10, 1992.

The parties disagree as to whether the electronic material produced 

by various components of the EOP are federal or presidential

from the
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V. CONCLUSION

The Court finds that the EOP and NSC have violated the Federal

Records Act and that their record keeping practices are arbitrary

The Courtand capricious under the Administrative Procedures Act.

also finds that the United States Archivist has failed to fulfill

The Court willhis statutory duties under the Federal Records Act.

I

federal records here in question.

consistent with the foregoing Opinion.

DATE:
I /

CHARLES R. RICHEY
UNITED STATES DISTRICT JUDGE

)

remand this case to the Archivist to take immediate action with the 
l

assistance of the Attorney General pursuant to the FRA with notice

to Congress to take all necessary steps to preserve the electronic

I

The Court shall issue an Order of even date herewith
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I. Transfer of Materials

1.

2.

3.

4 . Upon transfer, OA and NSC shall provide NARA with an 
inventory of the materials and NARA shall execute proper 
documentation for receipt of these materials.

Memorandum of Agreement
Between

ires~<ilie rxecoxU Administration 
And

National Security Council
And

Office of Administration
And

George Bush

Prior to transfer, OA and the NSC will clearly label 
each tape externally with volume and serial numbers, note the 
date of creation of the tape (if known), mark the materials with 
the appropriate security classification levels, or otherwise 
label the materials appropriately.

Now therefore, the parties agree that the following terms, 
conditions, provisions and understandings shall govern the 
custody, control, storage, access and disposition, and access to 
the information contained on the materials listed at Schedules A, 
B and C.

Whereas, the Bush Administration ends at 12:00 noon on 
January 20, 1993, and the parties to this agreement desire to 
designate an appropriate repository to preserve these materials, 
as well as other electronic materials potentially relevant to 
various ongoing investigations, and to establish procedures 
governing the information contained on these materials until the 
conclusion of such lawsuit and investigations;

Upon transfer, NARA will be provided all technical 
manuals and/or other available information, including systems 
information, for operation or reading of the materials and the 
name, title, employer, and phone number of a systems 
administrator for each system affected by the transfer by OA and 
NSC.

JL'wMAClJL. nxVzH

Whereas, the court in Armstrong v. Executive Office of the 
President, et.al., (C.A. No. 89-0142, CRR) ("the lawsuit"), has 
ordered the Executive Office of the President to preserve certain 
computer backup tapes and other electronic materials; and

On or before 12:00 noon, January 20, 1993, all 
materials listed at Schedules A, B and C ("the materials") shall 
be transferred by the Office of Administration ("OA") and the 
National Security Council ("NSC") to the physical custody of the 
National Archives and Records Administration ("NARA") for storage 
in an appropriate NARA facility.
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6.

7.

II. Access to Information on the Materials

1.

2.

NARA shall maintain and provide access to these

a.

2

5.
4 J

The originating agency shall retain legal control of 
all agency information, and all derivative information in 
whatever form, contained on the materials.

Except to the extent necessary to effectuate other 
provisions of this Agreement, the NSC (in the case of materials 
listed in Schedule A) and OA (in the case of materials listed in 
Schedule B) shall retain legal control of the materials 
themselves. At the conclusion of the investigation described in 
paragraph V.6., materials in Schedule C shall be transferred to 
NARA as personal records of George Bush.

3. NARA shall maintain and provide access to these 
materials only in accordance with procedures, including proper 
security clearance and log-in, log-out procedures, appropriate 
for classified materials.

NARA shall perform such segregation pursuant to 
procedures approved in advance by the other parties. Such 
procedures shall include a provision by which NARA performs an 
initial review of the materials (or the responsive portions 
thereof), identifies Presidential materials, then permits George

Except as provided below, access to the materials, and 
the information contained on the materials, shall be granted only 
pursuant to a lawful subpoena, court order, or request by an 
independent counsel appointed under federal law.

George Bush shall retain exclusive legal control of all 
Presidential information,- and all-dorj”ativa-information in 
whatever form, contained on the materials.

Before granting access to any of the materials (or the 
information contained thereon) NARA shall notify the other 
parties to this Agreement (or their designated representatives), 
by certified mail or equivalent procedure, at least 10 days 
before such access is to occur.

8. NARA shall keep the other parties informed at all times 
of the location of the materials, and shall notify, by certified 
mail or equivalent procedure, the other parties in writing at 
least 10 days before moving any of the materials.

4. Subject to the exceptions listed in subparagraph
II.4.c., NARA shall segregate Presidential from non-Presidential 
information before providing access to NSC, OA, or any third 
party to any non-Presidential information contained on the 
materials.
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c.

in the case of a subpoena or court order requiring

(ii) to the extent precluded by any court order;

(iv) whenever the parties agree to waive these requirements
in a particular case.

6.

7.

Such

1.

3

Bush or his designee to review the materials to ensure that all 
Presidential materials have been properly identified by NARA.

(i) ‘
access to Presidential information;

The parties shall agree upon procedures to provide NSC 
and OA access to agency information contained on the materials 
for the purpose of conducting ongoing agency business, 
procedures need not include transfer of any materials back to OA 
or NSC.

George Bush and his designees shall have unconditional 
and unlimited access to all information contained on the 
materials, other than that information for which such access is 
prohibited by law.

(iii) in the case of any request for information by an 
independent counsel appointed under federal law; or

All materials and information thereon shall be 
preserved until after the conclusion of the lawsuit as well as 
any law enforcement investigation and any congressional 
investigation in which the investigator has made a lawful demand 
for access to information on the materials.

The provisions of this paragraph regarding segregation 
by NARA shall not apply:

In the event of a system failure in OA or NSC prior to 
, 1993, requiring the use of backup tapes to restore 

NSC or OA computer systems, and notwithstanding paragraphs II.1 
and II.2, NSC or OA shall be provided copies of the Bush 
Administration backup tapes created on January 19, 1993, for the 
sole purpose of performing such restoration. OA or NSC shall 
return such tapes to NARA no later than February 2, 1993, and 
shall not copy or otherwise reproduce the information contained 
thereon beyond that necessary to effect a system restoration.

5.
February 1,

III- Disposition of the Materials and Information Contained on 
the Materials

b. Any segregation under this agreement shall be 
accomplished in a manner designed to ensure preservation of the 
information contained on the materials.
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is ultimately determined to be a record, pursuant to a proper

4.

Costs

1.

3 .

V. Reservations

1.

George Bush reserves the right to intervene in any

3.

4 .

5.

4

Nothing in this Agreement shall be construed as
extinguishing, or conferring, any rights of any person under the 
Freedom of Information Act, 5 U.S.C. 552 et seq.

NSC or OA, as appropriate, will bear the costs of any 
search (as opposed to segregation under paragraph II.4) performed 
by NARA for agency information pursuant to a subpoena, court 
order, or request by law enforcement authorities properly 
directed to NSC or OA.

NARA will be responsible for the costs of storing and 
preserving the materials.

2. (
lawsuit or other matter concerning the materials.

Finally, the materials themselves (as opposed to the 
information contained on the materials) shall be disposed of by 
agreement between the parties (other than NARA), and shall remain 
in the custody of NARA until such agreement is reached.

IV.

This agreement is subject to Executive Order 12356 of 
April 2, 1982, any successor executive order, and any other 
applicable law governing classified information.

Nothing in this Agreement shall be construed as 
disputing, or conceding, that any materials or information

2. Thereafter, all agency information on the materials 
shall be disposed of in accordance with instructions from NSC, 
GAr <ixiM any i'ntt originating agency, or, if- the 'i- formation
is ultimately determined to be a record, pursuant to a proper 
records schedule.

2. Costs, if any, of any segregation pursuant to paragraph 
II.4 of this Agreement shall be allocated by future agreement 
between NARA and NSC (with respect to materials listed at 
Schedule A) and between NARA and OA (with respect to materials 
listed at Schedule B).

Nothing in this agreement shall be construed to waive 
or limit any rights and privileges of, or other protection 
provided to, George Bush by the Constitution of the United 
States, statute, or other law.

3. Similarly, Presidential information on the materials 
shall be disposed*of in accordance with instructions of George 
Bush or his designee.



VI. Additional Definitions

1.

2.

George Ifiiish

•x

5

William F. Sittmam 
Executive Secretary
National Security Council

Phillip *D. Larsen
Acting Director
Office of Administration

"Agency information" means information contained on the 
materials that was created or received by officials or employees 
of federal agencies within the Executive Office of the President 
in the course of performing their functions and work on behalf of 
their agencies.

"Presidential information" means information, contained 
on the materials, that was created or received by the President 
any individual or unit in the Executive Office of the President' 
(including, but not limited to, all staff of the White House 
Office and the Office of Policy Development) whose sole function 
is to advise and assist the President, and/or the NSC staff in 
their functions as advisers and assistants to the President.

6. During the pendency of the investigation by the 
independent counsel established by order of the Special Division 
of the U.S. Court of Appeals for the District of Columbia Circuit 
m matter No. PN 92-5, the agreement attached as Schedule D shall 
govern the retention of and access to the materials, and shall 
supersede any provision of this agreement to the extent of any 
inconsistency.

/’ /'/ 
Signed this Q/Q daY of January, 1993,

 
Don W. Wilson
Archivist of the United States

subject to this Agreement constitute "federal records" for 
purposes of the Federal Records Act, 44 U.S.C. 3301, or as in any 
way suggesting that any materials listed in Schedule C are  
subject to any injunction entered to date in the lawsuit.

3. "Originating agency" means the agency within the 
Executive Office of the President that created particular 
information contained on the materials.

at )Washington/ D.C. 
/ • / /7



Schedule A

materials currently in’ the custody the National Security 
Council (NSC) to be transferred to the Archivist:

1.

2.

3.

4 .

6

all Bush Administration NSC WHSSS system backup tapes in 
existence as of 12:00 p.m. on January 20, 1993; and

all Bush Administration White House Situation Room "live" 
computer and communications systems backup tapes in 
existence as of 12:00 p.m. on January 20, 1993;

hard disks used in NSC staff personal computers at 
individual staff workstations during the Bush Administration 
and accompanying computer equipment.

all Bush Administration NSC WHCA PROFS and WHCA VAX A-l 
systems backup tapes in existence as of 12:00 p.m. on 
January 20, 1993;



Schedule B

p. m.

7

all OA All-In-One on OASIS backup tapes existing as of 12:00 
on January 20, 1993.

Mateiials currently in the custody of the Or ice of 
Administration (OA) to be transferred to the Archivist:



Schedule C

8

hard disks used by personnel of the White House Office and 
the Office of Policy Development during the Bush
Administration;

Mate lais currently in the custoay of NSC ai- OA, and not subject 
to any injunction in the lawsuit:
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OFFICE OF INDEPENDENT COUNSEL

202/463-4343

January 19, 1993

Dear Mr. Gray:

grand jury subpoena 
Talons of Federal R

1. Paper tlocUBeiits

U1W-0001/DA7301W.035]

1200 .New Hampshire Avenue, NW (Suite 200) 
Washington, DC 20036-6859 

The Honorable C. Boyden Gray
Counsel to the President
The White House
Washington, D.C.

£>
2 .Mi* x

This letter nemorializes the agreement reached today 
between representatives of our respective offices concerning 
the disposition of certain materials responsive to the grand 
jury subpoena served on The White House on January 15, 1993. 
The purpose of this agreement is to establish procedures that 
will satisfy compliance with the subpoena with respect to the 
categories of documents referenced herein. This agreement 
supersedes any other agreement between The White House and any 
other third party, including other government agencies, 
concerning the disposition of the materials referenced herein.

The Office of Independent Counsel (OIC) has been advised 
by your representatives that approximately 10,000 boxes of

As you are aware, the contents of and access to materials 
produced pursuant to a grand jury subpoena are governed by 
grand jury secrecy provisions of Federal Rule of Criminal 
Procedure 6(e). The provisions of this agreement have been 
designed to accomplish the goals of continued access to these 
materials by the grand jury, the needs of the Bush 
Administration to remove the materials from the premises of 
the White House by 12:00 noon on January 20, 1993, and the 
requirements of Rule 6(e). I set forth below the various 
categories of materials that are covered by this agreement.



Conputer Eateriali2.

Personal Copputor Har4-Driveaa.

b.

|18999 •OOOlfDASJOlW.OJJ) 1/19/53

(1) Boxes containing these tapes are sealed in a fashion 
that any attempt to open a box is readily apparent;

Computer Back Up Tapes off Electronic Mail 
("E-Mail")

The Honorable C. Boyden Gray
January 19, 1993
Page 2

paper documents have been shipped or are being shipped to 
College Station, Texas for President Bush's library. The 
White House agrees to provide immediately to the QIC the 
inventory of the contents of these boxes. The OIC understands 
and agrees that access to these documents will require that 
attorneys on the OIC staff or agents of the Federal Bureau of 
Investigation travel to the presidential library in Texas.

It is our understanding that "back up tapes" of E-Mail 
communications are maintained by the Office of Administration 
on mini-computers. It is also our understanding that these 
tapes are presently designated for storage at the National

The OIC
tapes are presently designated for i
Archives and Records Administration (NARA) facility, 
agrees to this procedure on the following conditions;

Hard drives from computers of persons not specifically 
identified by the OIC shall be "restored" to their original 
condition using available computer software and the 
information shall be duplicated onto floppy disks and provided 
to the OIC. To the extent that this restoration and 
duplication cannot be accomplished by January 20, 1993, these 
computers containing these hard drives shall be sequestered or 
the hard drives from these computers shall also be removed and 
provided to the oic.

The subpoena requires production of certain material 
maintained on the hard drives of personal computers used by 
various White House personnel. The OIC has identified certain 
White House staff members whose computer material is desired 
on a priority basis. In response the White House Office of 
Administration advised the OIC that it will immediately 
replace hard drives in computers used by those persons and 
immediately turn over the current hard drives to the OIC. 
These hard drives will be maintained in the custody of the 
FBI.



1993

(2)

(3)

c.

I would appreciate your signing and dating this letter

A

JED:slh

SEEN AND AGREED:

January 19, 1993

I189W-0001/DA930190.035]
1/19/93

C. Boyden Gray
Counsel to the President

Vjry truly yours,

Joseph E. diGenova 
Independent Counsel

Such boxes shall be segregated from all other 
materials sent to NARA;

and returning the original to me as soon as possible.

I appreciate your cooperation in this matter and that of 
your staff.

The Honorable C. Boyden Gray
Tanumw,* 1 Q
----- - ---------- 2 J t

Page 3

Except for members of the staff of the QIC and 
investigative agents working on behalf of the QIC, 
no person or entity shall have access to the boxes 
except by a lawfully issued order signed by a judge 
after notice to the QIC. Members of the QIC staff 
and agents working on behalf of the QIC shall have 
immediate and continuing access to these tapes 
during reasonable business hours.

Mainframe Mat+ritls

Because it is not entirely clear what material is 
maintained on the mainframe computer, it is agreed that 
subject to further discussions (to be held before 12:00 noon 
on January 20, 1993) the mainframe materials will be handled 
pursuant to the provisions in section 2b pertaining to the E- 
mail back-up tapes.



202/463-4343

January 20, 1993

IJ8W9-0001/DAW0190.OT5]

AYrU

OFFICE OF INDEPENDENT COUNSEL

1200 New Hampshire Avenue, NW (Suite 200) 
Washington, DC 20036-6889

The Honorable John P. Schmitz
Acting Counsel to the President
Th* White House
Washington, D.C.

Dear Mr. Schmitz:

This letter memorializes the agreement reached today 
between representatives of our respective offices concerning 
the disposition of certain materials responsive to the grand 
jury subpoena served on The White House on January 15, 1993. 
The purpose of this agreement is to establish procedures that 
constitute compliance with the subpoena with respect to the 
categories of documents referenced herein. This agreement 
supersedes any other agreement between The White House and any 
other third party, including other government agencies,
concerning the disposition of the materials referenced herein.

As you are aware, the contents of and access to materials 
produced pursuant to a grand jury subpoena are governed by 
grand jury secrecy provisions of Federal Rule of Criminal 
Procedure 6(e). The provisions of this agreement have been 
designed to accomplish the goals of continued access to these 
materials by the grand jury, the needs of the Bush
Administration to remove the materials from the premises of 
the White House by 12:00 noon on January 20, 1993, while 
preserving the ability or president Bush or vice President 
Quayle to assert the attorney-client privilege where 
appropriate, and the requirements of Rule 6 (e) . I set forth 
below the various categories of materials that are covered by 
this agreement.

w
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Pavor Docwnentg

this designation and may seek to review these materials, and 
that President Bush may seek to preclude such review through
legal means available to him.

Computer Materials2.

Personal Computer Hard-Drivesa.

(1)

(2)

(3)

1/1G73[18SW-O001/P AM01M.035|

The Honorable John P. Schmitz
January 20, 1993
Page 2

The subpoena requires production of certain material 
maintained on the hard drives of personal computers used by 
various White House personnel. The QIC has Identified certain 
White House staff members and offices whose computer material 
is desired. In response the White House office of 
Administration advised the OIC that it will immediately 
replace hard drives in computers used by the following 
persons:

1.

The Office of Independent counsel (OIC) has been advised 
by your representatives that approximately 10,000 boxes of 
paper documents have been shipped or ara being shipped to 
College Station, Texas for President Bush's library. The 
White House agrees to provide immsdiately to the OIC all 
available inventories of the contents of these boxes. The OIC 
understands and agrees that access to these documents will 
require that attorneys on the OIC staff or agents of the 
Federal Bureau of Investigation travel to the presidential 
library in Texas.

The OIC has also been advised that there are boxes that 
are marked as President Bush's "personal materials" that are 
being deposited with the National Archives and Records 
Administration facility (NARA) in Washington, D.C. It is 
expressly understood and agreed that the OIC is not bound by 
this designation and may seek to review these materials, and

all persons listed as "Commissioned Officers" on 
pages I-VII in the "Executive Office of the 
President Telephone Directory, October 1992" (the 
"Directory");

all persons listed on pages WHO-1 thru WHO-14 of the 
Directory;

all persons listed on pages OVP-1 thru OVP-4 of the 
Directory;



OPD-1 and OPD-2 of the

e^eed1?' Uni t^he sS^ena ■ o specification'concerning

precision all such persons, it has been agreed that your staff 
and the Office of Administration will notify in writing the 
general counsel and administrative personnel of each EOP 
subdivision of the grand jury subpoena, this agreement, and

12:00 noon on January 20, 1993 the OIC with the home telephone

b.

(1)

1/20/93
11 8999-0001/Da930190.0351

In an effort to 
operation of the 1-----
January 20,

The Honorable John P. Schmitz
January 20, 1993
Pag* 3

the requirement to preserve all existing hard dri ® 
information for the above-described persons. In addition, 
your office and the Office of Administration y3-!!

numbers of the general counsels of the EOP subdivisions so 
that they can be contacted by OIC as quickly as possible.

Any additional hard drives received by OIC from EOP 
subdivisions will be deposited with NARA upon conclusion of 

the OIC investigation.

computer Back Up Tapea of Electronic takil 
("E-Mail")

It is our understanding that “back up tapes" of E-Mail 
communications are maintained by the Office of Administration 
on mini-computers. It is also our understanding that these 
tapes are presently designated for storage at the NARA 
facility. The OIC agrees to this procedure on the following 

conditions:

(4) all persons listed on pages
Directory.

These hard drives will be maintained in th® cus^y of^ 
the FBI. Upon conclusion of the OIC investigation, 
drives will be deposited with NARA.

-- ' io accommodate the needs for continued
- ■ • \ Executive Office of the President (EOP) after 
1993, and in light of the severe time constraints 

the change in administrations,_the oic^has

additional hard drives to those computers that were used by 
political appointees, their secretaries, deputies, and 
assistants within any agency, branch ,„-op
subdivision of the Executive Office of the President < 
subdivision") in order to ensure that all material producible

Boxes containing these tapes are sealed in a fashion 
that any attempt to open a box is readily apparent; 11
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segregated from all other
(2)

(3)

All such

4 .

-client privilege by President Bush as

3711 nnt ba examined by the OIC attorneys or SorLng vl?h O?c until January 29 1993 at 10 a n

date soecified in the subpoena for production of these 
n’atlrl^: to^hegrand ju?y During the perioa^etveen

transfer of custody to the FBI and Jan ry
» v- a > 1 C IhV

1/20/93
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. on January 15, 1993 whence grand

the OIC 
-j to these materials by 

counsel in order that counsel may 
■to those items to which 

This provision, of course, 
to contest the assertion of the

The Honorable John P. Schmitz
January 20, 1993
Page 4

review them and assert theprivilege

does ^'waive the MC'i' right 

privilege and, if necessary,

such boxes shall be
materials sent to NARA;

and agents working on behalf of th tapes
immediate and continuing access to these p 
during reasonable business hours.

c. Malnfram* Materials

Bated upon ^^^^^inistrationT

i^TtBKhav.e-?hat all^einfrane 

materials from the Bush Administration were

The White House.

^^rSiteri'airbrt^oic-wrilie had through NARA.

Pre.erv.tion of the Ability to hsseft the 
Attorney-Client Privilege

your stnif !£iPperaittingnthi OIC

S’vKSSS'."™;; »£ Sw

transfer of  — 
will undertake to provide access
President Bush’s private c----- -

believe it to be
^'to seek a ruling from the United
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ary truly yours

JED:slh

SEEN AND AGREED:

January 20, 1993

1/20/93[1 gSW-0001/DA930190.0J5]

The Honorable John P.’ Schmitz
January 20, 1993
Page 5

States District Court for the District of Columbia on this 
issue.

___________

^^JET^-Joseph E. diGenova 
Independent Counsel

C( S' S ------------------/
John P. Schmitz

/Acting Counsel to the President

I would appreciate your signing and dating this letter 
and returning th* original to me as soon as possible.

I appreciate your cooperation in thia matter and that of 
your staff.
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Dear Mr. Wilson:
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Honorable Don W. Wilson
Archivist of the United States
National Archives and Records
Administration
Eighth and Pennsylvania Avenue, N.W.
Washington, D.C. 20408
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As attorney for President Ronald W. Reagan, I am 
authorized to convey his request that the folloving action be 
taken by the Archivist, pursuant to established law and 
regulation, and that full and prompt cooperation and assistance 
be extended to the Archivist or his representative by the 
Assistant to the President for National Security Affairs and 
others at the National Security Council; the Assistant to the 
President for Communications and others at the White House 
Communications Agency; the Assistant to the President for 
Management and Administration and others at the White House 
°ffice of Administration; and, all others whose cooperation and 
assistance may be requested by the Archivist.

The Archivist is hereby requested to take and retain 
custody and access control, as further described below, of 
certain computer tapes created during and within the Reagan 
Administration that have been stored by the White House 
Communications Agency and the White House Office of 
Administration from January 20, 1989 to date.



By Memorandum of Agreement between Ronald W. Reagan and 
the Archivist of the United States, dated January 19, 1989, 
provisions were made for transfer to the Archivist of custody

19,

Very truly yours.

JAM/jtf

Honorable Don W. Wilson
January 19, 1993
Page 2

The computer tapes have been identified to me as 
approximately 392 computer tapes (and additional copies of such 
tapes) created as back-up for PROF notes prepared during and 
within the Reagan Administration.

Attorney for
Ronald W. Reagan

provisions were mace tor transfer to the Archivist of custody and 
control of all documents related to the Iran/Contra natter over 
which the Office of Counsel to the President maintained custody 
and control as of midnight on January 19, 1989. While back-up 
computer tapes were not named specifically in the January 19,
1989 Memorandum of Agreement, consistent with that Agreement and 
at the direction of the Office of Counsel to the President, a 
Portion of the above-described backup computer tapes for PROF 
notes were retained segregated in their present location for 
convenient access, as required during t;he investigation and 
prosecutions in the Iran/Contra matter and for security of the 
evidence chain of custody of the tapes. It now appears that any 
need for access for official investigation and for security of 
the tapes would be satisfied by custodial retention by the 
Archivist.

Therefore, the Archivist is requested immediately to 
take and retain custody and access control of the tapes described 
above, and to administer them in accordance with applicable law, 
court orders, regulation, and agreement, including the January
19, 1989 Memorandum of Agreement between President Ronald W. 
Reagan and the Archivist of the United States.

Accepted and Agreed:*

Archivist of the United States 

/-AO- 73^



January 19, 1989

Ronald W. Reagan

The following understandings, terms, and conditions shall

1 . As used herein, the term "documents" is defined to include:

a.

§ 2201(2), which were

b. Federal records as defined by the Federal Records
Act,

44 U.S.C. § 3301.

c. .
from. Pre si-

2 .
is defined

to the President who will have

3 .
records will

4 .

convenient facility in the Washington, D.C. area and to 
oefer processing of the Presidential records that are 
subject to this agreement pending resolution of all litiga­
tion concerning the Iran/Contra matter or until directed to 
do otherwise by the incumbent President.

5.

Memorandum of Agreement Between President F_ 
and the Archivist of the United States

As used herein, the term
as the < ' ‘
the Office of the Counsel
physical custody of the documents.

Presidential records as defined by the Presidential 
n u.S.C.

Personal records such 
dent Reagan's f
Ronald W. Reagan.

Formal custody and control of the above-referenced Federal 
records will be transferred to the Archivist at the conclu- 
sA°n of the Iran-Contra litigation unless the agency in 
which those records were originated objects. The originat­
ing agency shall be provided with an opportunitv to object 
to such a transfer or to remove original agency’ records 
before custody and control is transferred to the Archivist.

Formal custody and control of all Presidential
oe transferred from President Reagan to the Archivist of the 
Unitea States as of 12:00 p.m. on January 20, 1989. In 
sedition, as of the same time, the Archivist agrees to 
store, along with the above-referenced Presidential records, 
noth the Federal records and President Reagan’s personal 
records that are subject to this agreement.

The Archivist agrees to keep all documents intact at a

ueiuii, conaitions snail govern
the custody, control, storage, access, and disposition of all 
documents related to the Iran/Contra matter over; which the Office 
o the Counsel to the President maintains custody and control as 
of midnight on January 19, 1989, unless superseded by a subse­
quent agreement by the parties herein.

'Iran/Contra Task Force" i^
group of individuals working under the supervision of

as certain excerpts
personal diary that are the propertv of

Records Act of 1978,
created or received during President Reagan"s'’te^rof 
office.



6 .

7 .

8 .

9 .

10 .

36 C.F.R. 1270.

11 .

5 U.S.C.

12.

Archivist of the United States

The Archivist shall 
respond to requests 
entities authorized 
to the Presidential 
this agreement.

rely on the Iran/Contra Task Force to 
for assistance by those individuals and 
under paragraphs 7 and 8 to have access 
and Federal records that are subject to

Access to President Reagan's above-referenced personal 
records by any person or entity not specified in paragraph 7 
will be subject either to the approval of President Reagan 
under whatever terms and conditions he specifies or, once 
President Reagan has transferred title to those records by 
deed of gift, to the terms and conditions specified in the 
deed of giftx

Access to the above-referenced Presidential records by anv 
person or entity not specified in paragraphs 7 and 8 will be 
subject to the terms and conditions of the Presidential 
Records Act of 1978, 44 U.S.C. § 2201 et sea. and the
regulations implementing that Act,

President Reagan's personal records that are subject to this 
agreement are to be stored by the Archivist with the under­
standing that President P.eagan will transfer title to those 
records by deed of gift at the conclusion of the Iran/Contra 
litigation. The A.rchivist shall have no responsibility for 
the preservation and maintenance o-f President Reagan's 
personal records until such time as President Reagan trans­
fers title to those records to the Archivist.

President Reagan, and any individuals or entities that 
President Reagan designates in writing to the Iran/Contra 
Task Force Coordinator, shall have unconditional and un­
limited access to all documents, subject to verification by 
the Iran/Contra Task Force that all individuals provided 
access to classified materials have the necessary securitv 
clearances.

Access to the .above-referenced Federal records by any person 
or entity not specified in paragraphs 7 and 8 will be 
subject to the terms and conditions of the Freedom of 
Information Act, 5 U.S.C. 5 552.

The Counsel to the President and any member of the Executive 
Branch authorized by the Counsel to the President or his 
designee shall have unconditional and unlimited access to 
all Presidential and Federal records that are subject to 
this agreement. No member of the Executive Branch, includ­
ing members of the Iran/Contra Task Force, shall have access 
to any of President Reagan'-s personal records that are the 
subject of this agreement without the written authorization 
of President P.eagan.

President Ronald W. Reagan



President, et.ai.

as of

Reagan has

in the best interests
of the defendants

aG the Armstrong

agree to the following:

£2reai£y;?2\2i! tapes

3.

1993, at Washington^ D.C.

States

fs*-V day of January,

r-a-xonad. Archives and Peon-rrte uetenaanrsmaintain these materials from ('’NARA") and OA to

together, until such ttae as the fl!?®?..ministrations
case is fully

2- r ' 
the rights of

Acting Director
Office of Administration

DonW. Wilson
Archivist of the United

s •
I '2-0 -7

4. r ' 
the tapes and NARA"shall 
of these backup tapes.

Signed this

Whereas, it is
National Archives -

externally With^volump/anH will clearly label each tape 
creation of the tape (if knotSt*1 nmil^rB' note the date of 
appropriately. P knoWT1) ' or otherwise label

ehau pp-i^»«»with

OX otherrbuckuJt't«peSraSsociat^drClthnthediti°n tl>e preservation 

communications system known as ah 4^ 6uccessor °A electronic 
being transferred to uT on 0ASIS which are

execute proper documentation for^receipt

Memorandum of Agreement 
Between 

National Archives and Record Administration

And
Office of Administration

y' pfpcutive Office ofj^
PrSidSt to pjes^rve th£S 1Ve °f the
tapes”) associated vithth^P^s } °olnP?tor backup (’’backup 

system Mlntainea by

Ja^arj 20, iw^nd Beparate ^^^ent with the Archivist

Whereas, 1“
requested by letter dated

resolved;

Now therefore, the parties

1. r“ ’ ■ ‘

txansxerrea-to-^e-^lv^ro^u^?!?^.5^11 **

cy iet?e? 2t2S TfSr President Reagan has
1989 PROFS^ackup taoes frS +^h^n19' 1993 Attached) that the 
transferred to Se ShiS^^and Administration be



r

TheSS cusiodvn3e^?^?tan?in9S' teCTS- and conditions shall go 

docents
deposited with the Archivist of the United staJL »= „e

govern

of the United States as of midnight

agreement, the term "documents" is defined to

a .

§ 2201(2), which

b.

Documents,Documents, as defined above, that are subject to this
idfntifieZJe thf foPowings (1) any document that is
Inv^tigation-^nd T??0 “d lran-Contra Independent Counsel 
relZ?ed9?o t J2l document that is identified as
related to the In Re Janet Mullins Indeoendent ronn«pl

Independent Counsel

Presidential and personal

convenient facility in the Washington, D?C area and to defe^
the J^oletion^f fhC°?dS &re sub^ect to this agreement\ntil 

pletron Ox the Iran-Contra Independent Counsel 
5lgat;J-on' the In Re Janet Mullins Independent Counsel

3.

agrees to accept physical custody of all 
f* O 'D V-/-V ys  • w . -

records that are subject'to~this“-- ------------- - - ■'

Investigation.

The Archivist2.
President Bush's Vice Presidential"
toCkSn alltdoiev8U^eC\5° thie a9«e®ent. The Archivist agrees

B'a?Je.C.t ,t0 this agreement intact at a

that are subject to this 
—1 as such, are to be 

the understanding that President

Investigation, < _ __ _11
his designee in accordance with 
Records Act.

MEMORANDUM of agreement
BETWEEN PRESIDENT GEORGE H.W. BUSH 

AND_ THE ARCHIVIST OF THE UNITED STATES

definZdVthrPresiden^/Records^tt oFml %% 

^s?de^^s^ro^s^t—

Persona! records such as personal correspondence, notes 
!^GrptS President Bush's personal diary that

a^e the property of George H.W. Bush. Y

President Bush's personal records 
agreement, which will be clearly identified 
deposited with the Archivist with

------------- Independent Counsel
do s° George H.W. Bush or 

------  ----- a the provisions of the Presidential

S unless -upersed^/auh^^S

1. As used in this
include:

suh.^“S!Ody and control of all Presidential records that are
ob h h ^:ta9?e?t:n  ̂ ee transferred President Bush

20 1993 1V1St °£ the Unlted stat^ as of 12:00 p.m. on January
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*

a?dJany individuals or entities that President

6.

Thie acccee nay be revoked

have access to the Presidential records that ar© subiect to threcords that ar© subject to this
agreement.

X

President orge H.W. Bush

-2-

TnTQI P.PG

[ access to classified 
necessary security clearances.

President Bush hereby designates Griffin B. Bell and

s personal records that 
provided without the 

Before access to any 
are subject to this agreement is granted by the

^chivist Records AdmiAistration
> thct Q11 individuals provided
Is have the necessary cocuT-it-u- ,

any person or 
either to the 

toxas and conditions he 
-------— ■=—- executed between the 

parties concerning any personal records whose title is to be

Archivist of the United States 

/-^o ~7d.

Bush intends to transfer title
?LL^t^°_la.t!2^_The,Archiviet shall not be'deemed t^havA ' 

the execution of a deed or gift. '

5. f ■ - - -
SJcond?^9naiLeC1 in wfitin^to the Archivlst%hAli’haie 
verifi^Aion to aP documents, subject to

("NARA" 
materia

at a futujS dSe“a?KeL^L^hse„^cS:e3  ̂Lee£o°'91ft

I?l.!?h™y„?e5SSnai rec°td» subject to this agreement until

implementing that Act, 36 C.F.R. § 1270.

No access to any of President Bush'

^Tt.t^en.aU?^orizQtion of P-esiaent Bush.

Archivist,
opportunity to review the documents to object to access 

about whether a document is

documents covered by this agreement._ . ! agreement. This access mav be rovokodat any time at the President's direction in writing 7 rcvokcd

7. r
are subject to this agreement shall be

document, that are tubj^rm; ^emenT"^"  ̂by SJ 

President Bush or his designee(s) shall be given an

and ho make any"dete?Si^At.ions 

---------- _j a personal record.

§ 1270.

102. Access to President Bush's personal records by 
entity not specified in paragraph 6 will be subject 
approval of President Bush under whatever 
specifies or to the terms of any deed of gift

transferred to the Archives.
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ing impaired at 800-638-8270 (Maryland

YA_______

Scott ARMSTRONG, et al.. Appellees

v.

George BUSH, et al.. Appellants. 

No. 90-5173.

United States Court of Appeals, 
District of Columbia Circuit.

Argued Nov. 8, 1990.

Decided Jan. 25, 1991.

1. Records e=3, 30
One of the reasons the Congress man­

dated creation and preservation of federal

APPENDIX—Continued

the Commission will continue its investiga­
tion of FPE circuit breakers if further in­
formation warrants.

The Commission advises consumers to
take certain safety precautions with all cir­
cuit breakers and fuses. Consumers
should:

—Know your electrical circuit. Know
which outlets and products are con­
nected to each circuit.

—Never overload any electrical circuit by
connecting too many products to the
circuit. Be particularly careful not to
connect several products that demand P°sed destruction of records. The United

Action was brought challenging pro-

high current (such as heating appli- States District for the District of Columbia^ 

Charles R. Richey, J„ 721 F.Supp. 343^ 

denied motion of government officials to 
dismiss or for summary judgment, and cer­
tified order for interlocutory appeal. The

blows or circuit breaker trips. Do not Preclu^es judicial 
simply replace the fuse or reset the ’
breaker. If a fuse blows or breaker Vlewi_ and (5) establishment of guidelines 
trips, it is often a warning that the
circuit is overloaded. Check the circuit
for causes of overloading (for example,
too many appliances plugged in, a mal­
functioning product, a short circuit).
When in doubt, consult a licensed elec­
trician.

Consumers who have questions concern­
ing circuit breakers, or who wish to report
information relating to their safety, may
call the U.S. Consumer Product Safety an(^ presidential records was to ensure that 
Commission’s toll-free safety hotline at Private researchers and historians would 
800-638-CPSC, teletypewriter for the hear- ^ave access to the documentary history of 
ing impaired at 800-638-8270 (Maryland the federal government. 44 U.S.C A 
only 800-492-8104). §§ 2101-2118, 2201 et seq, 2901-2910

3101-3107, 3301-3324.

2. Records €=22
Private researchers and historians had 

standing to sue under the Presidential 
Records Act and Federal Records Act to 
challenge proposed destruction of records.

ances) to a low amperage circuit.
—Comply with local building codes in

wiring or adding electrical circuits.
Make sure the wiring and devices used 
in the circuit are connected to a circuit Court of Appeals, Wald, Circuit Judge, held 
breaker or fuse of the proper size. t^at; (D private researchers and historians 

—Immediately disconnect any electrical had standing to sue under the Federal 
product if problems develop. Have the ^ecords Act and the Presidential Records
product examined by a competent re- Act: President is not an "agency” for
pair person. purposes of the Administrative Procedure

—Investigate to determine why a fuse Act;,Presidential Records Act impliedly 
' ” ‘ 1 review; (4) Federal 

Records Act does not preclude judicial re- 

and directives defining records under the 
Federal Records Act is not committed to 
agency discretions.

Affirmed in part and reversed in part, 
and remanded.
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Appellees,

ppellants.

-sed in part,

i

Appeals,
Circuit

*90.

991.

8. Records ®=3, 22
Private litigants may not sue directly 

to enjoin agency actions in violation of 
agency guidelines with respect to mainte­
nance of records under the Federal 
Records Act. 5 U.S.C.A. § 701(a)(2); 44

6. Records ®=3
Amendment of the Federal Records 

Act to require the Archivist to ask the 
Attorney General to sue and notify Con­
gress if agency head has failed to make a 
similar request of the Attorney General 
was not intended to preclude ordinary judi­
cial review of the adequacy of the agency's 
recordkeeping guidelines and directives. 
44 U.S.C.A. §§ 2905(a), 3106.

I;

'Cl

ARMSTRONG v. BUSH
Cite as 924 F.2d 282 (D C. Clr. 1991)

44 U.S.C.A. §§ 2101-2118, 2201 et seq.,
2901-2910, 3101-3107, 3301-3324.

torians had
Presidential 
rds Act to 
of records.

llenging pro-
The United 

of Columbia, 
F.Supp. 343, 
t officials to 
lent, and cer- 
appeal. The 
t Judge, held 
nd historians 
the Federal 

itial Records 
agency" for 
e Procedure 

Xct impliedly 
(4) Federal 

e judicial re- 
>f guidelines 
s under the 
ommitted to

4. Records €=3
Presidential Records Act impliedly pre­

cludes judicial review. 5 U.S.C.A. 
§ 701(a)(1); 44 U.S.C.A. § 2201 et seq.

5. Records «=22
Federal Records Act does not impliedly 

preclude judicial review and court may en­
tertain a claim that recordkeeping guide­
lines and directives are inadequate because 
they permit the destruction of records 
which must be preserved under the terms 
of the Act. 44 U.S.C.A. §§ 2201-21 IS, 
2901-2910, 3101-3107, 3301-3324.

7. Records €=3
Establishment of guidelines and di­

rectives defining records for purposes of 
the Federal Records Act is not committed 
to agency discretion by law, and is subject 
to judicial review. 5 U.S.C.A. § 701(a)(2); 
44 U.S.C.A. §§ 2101-2118, 2901-2910,
3101-3107, 3301-3324.

ogress man- 
n of federal 
ensure that 
dans would 
y history of 
4 U.S.C.A.
2901-2910,

11. Records ®=21, 22
Decision to seek initiation of an en­

forcement action under the Federal 
Records Act to prevent the destruction and 
removal of records is not committed by law 
to the discretion of agency heads or Archi­
vist and the decision is not immune from 
judicial review. 5 U.S.C.A. § 701(a)(2); 44 
U.S.C.A. §§ 2101-2118, 2901-2910, 3101- 
3107, 3301-3324.

12. Records s=22
Archivist and agency head need not 

initially attempt to prevent unlawful action 
with respect to destruction of records by 
seeking the initiation of legal action; agen­
cy head and the Archivist may proceed first 
by invoking the agency’s safeguards 
against the removal or loss of records and 
taking such intraagency actions as disci­
plining the staff involved, increasing over­
sight, or threatening legal action. 44 U.S. 
C.A. §§ 2905(a), 3105.

13. Federal Courts <5=660.35
Issue of whether record was adequate 

for summary judgment was preserved by 
petition for permission to take an interlocu­
tory appeal which stated that, assuming 
that district court review of agency action

3. Administrative Law and Procedure 
e=5

Congress did not intend to subject the 
President to the Administrative Procedure 
Act, and the President is not an "agency” 
for purposes of the Act. 5 U.S.C.A. 
§ 701(b)(1).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

U.S.C.A. §§ 2101-2118, 2901-2910, 3101- 
3107, 3301-3324.

9. Records <5=3
Judicial review is available under the 

Federal Records Act with respect to agen­
cy head’s or the Archivist’s refusal to seek 
initiation of an enforcement action by the 
Attorney General. 5 U.S.C.A. § 701(a)(2); 
44 U.S.C.A. §§ 2101-2118, 2901-2910,
3101-3107, 3301-3324.

10. Federal Courts <2=617
Claim that the Archivist violated the 

Federal Records Act by failing to request 
the Attorney General to initiate action to 
prevent the National Security Council from 
destroying records in contravention of NSC 
guidelines was preserved for review by al­
legation that Archivist had acquiesced in 
the intention to destroy the bulk of certain 
records in violation of his responsibilities 
under the Act. 44 U.S.C.A. §§ 2101-2118, 
2901-2910, 3101-3107, 3301-3324.



Appeal from the United States District

transactions of the Federal Government ,

• 4

Before WALD, D.H. GINSBURG and 
RANDOLPH, Circuit Judges.

Opinion for the Court filed by Circuit 

Judge WALD.

WALD, Circuit Judge:

Plaintiffs-appellees, journalist Scott Arm­
strong, the National Security Archive, and 
several other individuals and organizations, 

brought suit to [

1. The FRA is actually a series of statutes, which 
originated with the Federal Records Act of 1950. 
ch 849 64 Stat. 583. and the 1943 Disposal of 
Records Act, ch. 192. 57 Stat. 380. These acts 
were subsequently amended by the Government 
Records Disposal Amendments of 1970, 84 Stat.

was available, it was limited to a determi­
nation of whether agency action was arbi­
trary and capricious and that the district 
court erred in finding a disputed issue of 

material fact.

14. Federal Courts €=660.35
Because interlocutory appeal is from 

an order of the district court and not from 
a particular question that the district court 
found controlling, court has jurisdiction to 
review the entire order, not merely the 
question certified as controlling. 28 U.S. 

C.A. § 1292(b).

15. Records «=22
Fact that some record material may 

have been destroyed on the basis of inno­
cent mistake does not compel a finding that 
Federal Records Act guidelines of the 
agency are arbitrary and capricious. 44 
U.S.C.A. §§ 3105(a). 3303(a).

I. Background

A. The Statutory Framework

1. The Federal Records Act

The FRA governs the creation, manage­
ment and disposal of federal records.' In 
enacting the FRA, Congress sought to en­
sure inter alia: (1) "efficient and effective 
records management”; (2) “[ajccurate and 
complete documentation of the policies and 

.xuu - ----------------- transactions of the Federal Government”;
prohibit defendants-appel- and (3) "judicious preservaUon and dispos-

lants President George Bush, Archivist of 
the United States Don Wilson, and the Na­
tional Security Council ("NSC") from eras­
ing any material stored on the NSC com­
puter system during the last two weeks of 
the Reagan Administration. Appellees al­
lege that some of these materials are 
"records” within the meaning of the Presi­
dential Records Act ( PRA ), 44 U.S.C. 
§§ 2201 et seq., and the Federal Records 
Act (“FRA”), 44 U.S.C. §§ 2101-2118, 
2901-2910, 3101-3107, and 3301-3324, and, 
therefore, cannot be erased without the 
approval of the Archivist. The district 
court held that § 702 of the Administrative 
Procedure Act ("APA”), 5 U.S.C. § 702, 
authorized review of the President’s and 
NSC’s compliance with the PRA and the 
FRA and that there are unresolved factual 
issues regarding whether the appellants 
have complied with the recordkeeping stat­
utes. Armstrong v. Bush, 721 F.Supp. 343 
(D.DC.1989). Accordingly, the district
court denied appellants’ motion to dismiss 

' ' in the alternative, for

summary judgment.
The district court subsequently certified 

its order for interlocutory appeal under 28 
U.S.C. § 1292(b), and this court granted 
appellants' petition for permission to take 
an interlocutory appeal. We now reverse 
in part, affirm in part, and remand to the 
district court for proceedings consistent 

with this opinion.

320, the Federal Records Management Amend­
ments of 1976. 90 Stat. 2723. and the National 
Archives and Records Administration Act of 
1984, 98 Stat. 2280. See 44 U.S.C. §§ 2101 er 
seq., 2901 et seq., 3101 et seq., 3301 et seq.

Court for the District of Columbia (Civil the complaint or, in 

Action No. 89-CV-00142).

Patricia M. Bryan, Deputy Asst. Atty.
Gen., with whom Stuart M. Gerson, Asst.
Atty. Gen., Jay B. Stephens, U.S. Atty.,
Leonard Schaitman, Freddi Lipstein and
Matthew M. Collette, Attys., Dept, of Jus­
tice, were on the brief, for appellants.

Alan B. Morrison, with whom Michael E.
Tankersley, Patti A. Goldman and Kate
Martin were on the brief, for appellees.
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agency

I
I

cal form or characteristics, made or re- quately documented and that such records

I

i

i

I

any provision of the that each agency head shall notify the Ar­

chivist of any unlawful removal or destruc­
tion of records and shall initiate, through

1
=1

ertified 
nder 28 
granted 
to take 
■everse 
to the 

sis tent

i.

E 
d

rchivist of 
id the Na- 

:rom eras- 
NSC com- 
weeks of 

oellees al- 
■rials are 
the Presi- 
14 U.S.C.

Records 
101-2118,
324, and, 
hout the

district 
listrative 
'■ § 702, 
nt's and 
and the 

I factual 
ipellants 
ng stat- 
tpp. 343 
district 
dismiss 

ive, for

are maintained as Presidential 
records....” 44 U.S.C. § 2203. The stat­
ute defines “Presidential records” as

documentary materials ... created or re­
ceived by the President, his immediate 
staff, or a unit or individual in the Execu­
tive Office of the President whose func­
tion is to advise and assist the President,

I
I
i!

I
i
i

ARMSTRONG v. BUSH
CUe « 924 F^d 282 (D.C. Clr. 1991)

al of records." 44 U.S.C. § 2902. Accord­
ingly, the FRA requires “(t]he head of each
Federal agency [to] make and preserve
records containing adequate and proper
documentation of the organization, func­
tions, policies, decisions, procedures, and
essential transactions of the agency....”
Id. § 3101. Each agency head shall also
"establish and maintain an active, continu­
ing program for the economical and effi­
cient management of the records of the
agency,” id. § 3102, and "shall establish
safeguards against the removal or loss of
records he determines to be necessary and
required by regulations of the Archivist.”
Id. § 3105.

The FRA also mandates that “[tjhe Ar­
chivist shall provide guidance and assist­
ance to Federal agencies,” 44 U.S.C.
§ 2904(a), shall "promulgate standards,
procedures, and guidelines with respect to
records management,” id. § 2904(c)(1), and
shall “conduct inspections or surveys of the
records and records management programs
and practices within and between Federal
agencies." Id. § 2904(c)(7). If the Archi­
vist discovers that
FRA

has been or is being violated, the Archi­
vist shall (1) inform in writing the head the Attorney General, an action to recover 
of Jhe agency concerned of the violation the records). If, however, the agency head 

does not initiate an action, the Archivist 
“shall request the Attorney General to ini-

inage-
In 

to en- 
ective 
e and 
s and 
lent”; 
ispos-

mend- 
tional 
xt of 
!01 et 
t seq.

■i
II

a reasonable time, submit a written re­
port of the matter to the President and 
Congress.

id. § 2115(b).

The FRA similarly regulates the disposal 
of "records,” which it defines to include 

all books, papers, maps, photographs, 
machine readable materials, or other doc­
umentary materials, regardless of physi-

ment or because of the informational val­
ue of the data in them.

44 U.S.C. § 3301. No records may be 
“alienated or destroyed" except pursuant 
to the disposal provisions of the FRA. Id. 
§ 3314. The Archivist plays a key role in 
the disposal of records. Upon the request 
of an agency head, the Archivist may au­
thorize the disposal of records that are no 
longer needed by the agency and that do 
not have "sufficient administrative, legal, 
research, or other value to warrant their 
continued preservation by the Govern­
ment....” Id. § 3303a. In addition, the 
Archivist

shall notify the head of a Federal agency 
of any actual, impending, or threatened 
unlawful removal, defacing, alteration, 
or destruction of records in the custody 
of the agency that shall come to his 
attention, and assist the head of the 
agency in initiating action through the 
Attorney General for the recovery of 
records wrongfully removed and for oth­
er redress provided by law.

Id. § 2905(a); see also id. § 3106 (providing

I

and make recommendations for its cor­
rections; and (2) unless satisfactory cor­
rective measures are inaugurated within tiate such action, and shall” notify the Con­

gress when such a request has been 
made." Id. § 2905(a).

2. The Presidential Records Act

The PRA directs the President to “take 
all such steps as may be necessary to as­
sure that the activities, deliberations, deci­
sions, and policies that reflect the perform­
ance of his constitutional, statutory, or oth­
er official or ceremonial duties are ade-

ceived by an agency of the United States 
Government under Federal law or in con­
nection with the transaction of public 
business and preserved or appropriate 
for preservation by that agency ... as 
evidence of the organization, functions, 
policies, decisions, procedures, opera­
tions, or other activities of the Govern-
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the President (“EOP”), including the NSC, 
utilize the “PROFS" computer system, “an 
inter-computer communications system 
marketed by the IBM Corporation.” Arm­
strong, 721 F.Supp. at 345. EOP and NSC 
staff use the PROFS system to create and 
send to other staff connected to the system 
three types of documents: “(1) short 
'notes’ or ‘mail’; (2) larger documents, 
which the recipients can revise; and (3) 
individual calendars.” Id. Both the send­
er and recipient can make a hard-copy 
printout of a PROFS document or delete 
the document from their PROFS files. If 
both the sender and recipient delete the 
document from their PROFS files, the doc­
ument is deleted from the PROFS system; 
unless a hard-copy printout was made, "it 
is possible that no record would exist of its 
ever having been created.” Id.

The disputed material in this case con­
sists of computer “backup” tapes compiled 
pursuant to the normal EOP and NSC 
backup procedure. Each Saturday night 
the NSC makes a backup tape that records 
all the information on the PROFS system 
at the time the tape is made. The NSC 
keeps these backup tapes for two weeks 
before erasing their contents and recycling 
them. Id. Other components of the EOP 
make nightly backup tapes and keep the 
tapes for two to six weeks before recycling. 
Id.

On January 19, 1989—the last day of the 
Reagan Administration—the National Se­
curity Archive filed three Freedom of In­
formation Act (“FOIA”), 5 U.S.C. § 552, 
requests for copies of all information 
stored on the PROFS computer system in 
the EOP and NSC from its date of installa­
tion in 1985 until the end of the Reagan 
Administration. Armstrong, 721 F.Supp. 
at 347. Later that day, plaintiffs sued the 
President, the Vice President,3 the NSC,

on Environmental Quality) are subject to the 
FR.4 and create "federal records." Because NSC 
advises the President and has statutory obli­
gations. it creates both presidential and federal 
records.

3. Plaintiffs initially sued Ronald Reagan in his 
capacity as President and George Bush in his 
capacity as Vice President and President-elect. 
Complaint for Declaratory and Injunctive Relief

B. This Action

Plaintiffs-appellees allege that defen- 
dants-appellants intend to delete material 
from the White House computer systems in 
violation of the FRA and the PRA.2 Sever­
al components of the Executive Office of

2. Because the various components of the Execu­
tive Office of the President ("EOP") perform 
different functions, they create different kinds 
of records. The President, the Office of Vice 
President, and the components of the EOP 
whose sole responsibility is to advise the Presi­
dent are subject to the PRA and create "presi­
dential records." The components of the EOP 
that have statutory responsibility (such as the 
Office of Management and Budget and Council

in the course of conducting activities 
which relate to or have an effect upon 
the carrying out of the constitutional, 
statutory, or other official or ceremonial 
duties of the President.

Id. § 2201(2).

Like the FRA, the PRA also regulates 
the disposal of presidential records. “Dur­
ing his term of office, the President may 
dispose of those of his Presidential records 
that no longer have administrative, histori­
cal, informational, or evidentiary value.” 
Id. § 2203(c). If the Archivist thinks it 
advisable, he may notify Congress of the 
President’s intent to dispose of the records; 
and if the Archivist notifies Congress, the 
President must submit the disposal sched­
ules to the appropriate congressional com­
mittees and wait sixty days before destroy­
ing the records. Id. §§ 2203(c), 2203(d). 
The PRA gives neither the Archivist nor 
the Congress the authority to veto the 
President’s decision to destroy the records.

Somewhat different disposal provisions 
apply after the President has left office. 
Upon the conclusion of the President’s 
term of office, the Archivist assumes con­
trol of the presidential records and, after 
giving notice in the Federal Register, may 
dispose of the records that have “insuffi­
cient administrative, historical, information­
al, or evidentiary value to warrant their 
continued preservation.” 44 U.S.C. 
§§ 2203(f)(1), (f)(3). “Publication of such 
notice shall constitute a final agency ac­
tion” for purposes of judicial review under 
the APA. Id. § 2203(f)(3).

i
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II. Standing
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ARMSTRONG v. BUSH
CUc as 924 F.2d 282 (D.C. Clr. 1991)

and the question of what constitutes a 
record is committed to agency discretion by 
law. We address each of these issues in

turn.

ji

and the Archivist seeking a declaration that 
many of the documents stored in the 
PROFS system at the close of the Adminis­
tration are federal and presidential records. 
Id. Plaintiffs also sought an injunction 
prohibiting the destruction of these doc­
uments and directing the President and 
NSC to classify and preserve the doc­
uments as required by the FRA and PRA. 
Id. Finally, plaintiffs sought an order re­
quiring the Archivist to carry out his re­
sponsibilities under the two statutes. Id.

The district court initially issued a Tem­
porary Restraining Order, enjoining defen- 
dants-appellants from destroying or alter­
ing the PROFS computer tapes or backup 
files. Appellants agreed to preserve the 
backup tapes pending resolution of this 
case and moved to dismiss the complaint 
or. in the alternative, for summary judg­
ment. Id. at 348. The district court denied 
both motions, holding that: (1) although 
the PRA does not expressly provide for 
judicial review of the President’s implemen­
tation of the statute, the plaintiffs may 
obtain judicial review under the APA be­
cause the President is an “agency” within 
the meaning of 5 U.S.C. § 701(b)(1); (2) 
presidential action under the PRA is not 
“committed to agency discretion by law” 
under § 701(a)(2) of the APA; and (3) there 
exists a genuine dispute of material fact 
about whether the material on the PROFS 
tapes qualifies as presidential or agency 
records and whether defendants’ implemen­
tation of the FRA and PRA was "arbitrary 
and capricious” under § 706(2) of the APA. 
Id.

Appellants challenge each of these hold­
ings. They also argue against the justicia­
bility of the action, contending that: (1) 
plaintiffs do not have standing because 
they are not within the zone of interests of 
the records creation provisions of the FRA 
and PRA; (2) the PRA claims are not re­
viewable under the APA because the PRA 
precludes judicial review; and (3) the FRA 
claims are not reviewable under the APA 
because the FRA precludes judicial review 
of an agency’s records creation decisions

flU 9-10. Plaintiffs subsequently amended their 
complaint, dropping their claim against Presi­
dent Reagan and naming George Bush in his
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[1,2] In order to have standing under 
the APA, plaintiffs must satisfy the “zone 
of interests” test. That is, "the interest 
sought to be protected by the [plaintiffs 
must be] arguably within the zone of inter­
ests to be regulated by the statute or con­
stitutional guarantee in question.” Associ­
ation of Data Processing Service Orga­
nizations, Inc. v. Camp, 397 U.S. 150, 153, 
90 S.Ct. 827, 829, 25 L.Ed.2d 184 (1970); 
see also Clarke v. Securities Industry As­
sociation, 479 U.S. 388, 396, 107 S.Ct. 750, 
755, 93 L.Ed.2d 757 (1987). In this case, 
appellants contend that the plaintiffs are 
not within the zone of interests of the 
records creation and management provi­
sions of the PRA and FRA. We disagree. 
We find that the statutory language and 
legislative history of both statutes indicate 
that one of the reasons that Congress man­
dated the creation and preservation of fed­
eral and presidential records was to ensure 
that private researchers and historians 
would have access to the documentary his­
tory of the federal government.

Congress enacted the PRA “to insure the 
preservation of and public access to the 
official records of the President.” Presi­
dential Records Act of 1978, Pub.L. No. 
95-591, 1978 U.S. Code Cong i Admin. 
News (92 Stat.); see also H.Rep. No. 95- 
1487, 95th Cong., 2d Sess. 2 (1978), reprint­
ed in 1978 U.S.Code Cong. 4 Admin.News 
5732, 5733. The FRA, enacted to ensure 
the “[a]ccurate and complete documenta­
tion of the policies and transactions of the 
Federal Government,” 44 U.S.C. § 2902(1), 
evinces a similar congressional intent. As 
we concluded in American Friends Service 
Committee v. Webster, 720 F.2d 29, 57 
(D.C.Cir.1983), “the legislative history of 
the [FRA] supports a finding that Congress

capacity as President. Amended Complaint for 
Declaratory and Injunctive Relief H 11.

I’-
1
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ests of the records creation and manage­
ment provisions of the PRA and FRA.‘

III. The Presidential Records Act

Appellants argue that the APA does not 
provide a cause of action for judicial review 
of the President’s compliance with the PRA 
because the President is not an “agency” 
within the meaning of the APA. Further­
more, even if the APA applies to the Presi­
dent, appellants argue that the PRA pre­
cludes judicial review. For the reasons 
discussed below, we agree with both argu­
ments 5 and reverse the district court’s 
holdings to the contrary.

intended, expected, and positively desired 
private researchers and private parties 
whose rights may have been affected by 
government actions to have access to the 
documentary history of the federal govern­
ment.”

Appellants attempt to distinguish Ameri­
can Friends, in which private researchers 
were held to be within the zone of interests 
of the records disposal provisions of the 
FRA, on the ground that plaintiffs in this 
case seek to create, rather than to prevent 
the destruction of, records. Although ap­
pellants concede the inclusion of plaintiffs 
within the zone of interests of the FRA 
disposal provisions, they argue that plain­
tiffs are outside the zone of interests of the 
records creation provisions of the FRA. 
We do not find this difference compelling. 
First, plaintiffs do not seek the creation of 
any new records, but rather ask only that 
the records already created be appropriate­
ly classified and disposed of pursuant to 
disposal schedules approved by the Archi­
vist. Additionally, we note that the distinc­
tion between records “creation” and 
records “disposal” in a computer system 
like PROFS is not as clear as appellants 
claim. There is little practical difference 
between an agency official’s decision to 
delete, and thus destroy, a PROFS note 
because he believes it is not a "record” for 
purposes of the FRA and his decision to 
delete a PROFS note that he believes is a 
"record” without first obtaining the per­
mission of the Archivist. In either case, 
the note will be lost forever to history. On 
the basis of the expressed statutory goal of 
preserving records for historical purposes 
and our previous decision in American 
Friends, we now hold that because plain­
tiffs are researchers and historians who 
make extensive use of government doc­
uments, they are within the zone of inter-

4. However, plaintiff Gaylord Nelson is not with­
in the zone of interests of the PRA and FRA 
because he has not established that he is a 
researcher or historian who uses government 
documents. This observation does not affect 
the outcome of the case, however, because the 
researcher plaintiffs have standing.

5. Appellants argue that plaintiffs may not obtain 
judicial review under the APA because the PRA

A. The APA Definition of "Agency"

[3] The APA defines an “agency” as: 
each authority of the Government of the 
United States, whether or not it is within 
or subject to review by another agency, 
but does not include—(A) the Congress; 
(B) the courts of the United States; (C) 
the governments of the territories or pos­
sessions of the United States; (D) the 
government of the District of Colum­
bia;. ...

5 U.S.C. § 701(b)(1) (definition for judicial 
review provisions); see also id. § 551(1) 
(definition for subchapter on administrative 
procedure). Because this definition ex­
pressly excludes Congress and the courts 
but not the President, plaintiffs argue that 
the plain language should be read as imply­
ing that the President is an agency. See, 
e.g.. De Rieux v. Five Smiths, Inc., 499 
F.2d 1321, 1322 n. 13 (Temp.Emer.Ct.App.) 
(suggesting in dicta that the President is 
an agency under the APA), cert, denied 
sub nom., Five Smiths, Inc. v. Hollaway, 
419 U.S. 896, 95 S.Ct. 176, 42 L.Ed.2d 141 
(1974); Amalgamated Meat Cutters & 
Butcher Workmen v. Connally, 337

precludes judicial review, 5 U.S.C. § 701(a)(1), 
and additionally the President's recordkeeping 
decisions are "committed to agency discretion 
by law," 5 U.S.C. § 701(a)(2). Because we hold 
that the PRA precludes judicial review, we need 
not decide whether the President's recordkeep­
ing decisions are committed to agency discre­
tion by law.
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F.Supp. 737, 761 (D.D.C.1971) (three-judge 
panel) (same). We find, however, that the 
textual silence, when read against the 
backdrop of the legislative history of the 
APA and the canons of construction appli­
cable to statutes that implicate the separa­
tion of powers, points in the opposite di­
rection—i.e., that Congress did not intend 
to subject the President to the APA.

The legislative history of the APA indi­
cates that Congress wanted to avoid a for­
malistic definition of “agency” that might 
exclude any authority within the executive 
branch that should appropriately be subject 
to the requirements of the APA. For this 
reason, Congress thought it “necessary to 
define agency as ‘authority’ rather than by 
name or form, because of the present sys­
tem of including one agency within another 
or of authorizing internal boards or 'divi­
sions' to have final authority.” Senate Ju­
diciary Committee Print, reprinted in Leg­
islative History of the Administrative Pro­
cedure Act, S.Doc. No. 248, 79th Cong., 2d 
Sess. 13 (1946) [hereinafter “S.Doc. No. 
248”]; see also H.Rep. No. 1980, 79th 
Cong. 2d Sess. (1946), reprinted in S.Doc. 
No. 248 at 253. But we find no expression 
whatsoever in the legislative history that 
Congress used the broader term in order to 
subject the President to the requirements 
of the APA.

I
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A conclusion that the President is not an 
“agency” under the APA is also supported 
by the longstanding practice of the execu­
tive branch. Even though the APA rule­
making provisions contain substantially the 
same “agency” definition as the judicial 
review provisions, the President has never 
been thought to have to comply with APA 
rulemaking procedures when issuing execu­
tive orders. Given the lack of any express 
legislative intent to the contrary, we are 
reluctant to hold that this longstanding 
presidential practice is contrary to the 
APA. Cf. Fleming v. Mohawk Wrecking 
& Lumber Co., 331 U.S. Ill, 116, 67 S.Ct. 
1129, 1132, 91 L.Ed. 1375 (1947) (even 
though statute does not expressly grant 
the President the authority to create a new 
agency, the fact that the President has 
consistently construed the statute as con-
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B. Implied Preclusion of Judicial Re­
view

[4] Appellants also argue that the court 
cannot review the President’s and NSC’s 
compliance with the PRA because the PRA 
precludes judicial review, 5 U.S.C.

ferring such authority is entitled to "great 
weight”).

When Congress decides purposefully to 
enact legislation restricting or regulating 
presidential action, it must make its intent 
clear. The Supreme Court has recognized 
that ”[i]n traditionally sensitive areas, such 
as legislation affecting the federal balance, 
the requirement of clear statement assures 
that the legislature has in fact faced, and 
intended to bring into issue, the critical 
matters involved in decision.” United 
States v. Bass, 404 U.S. 336, 349, 92 S.Ct. 
515, 523, 30 L.Ed.2d 488 (1971). Although 
the “clear statement” rule was originally 
articulated to guide interpretation of stat­
utes that significantly alter the federal- 
state balance, there are similar compelling 
reasons to apply the rule to statutes that 
significantly alter the balance between 
Congress and the President.

Legislation regulating presidential ac­
tion, no less than legislation altering the 
federal-state balance, raises “serious” prac­
tical, political, and constitutional questions 
that warrant careful congressional and 
presidential consideration. See id. at 350, 
92 S.Ct. at 523. The answer to whether the 
APA should apply to the President depends 
on an analysis of several factors, including 
the President’s “constitutional powers, the 
multifarious responsibilities of his office, 
and his direct political accountability as the 
only elected official with a national constit­
uency.” Bruff, Judicial Review and the 
President's Statutory Powers, 68 Va.L. 
Rev. 1, 22 (1982). In the absence of any 
affirmative evidence that these issues were 
considered in the legislative process and 
that Congress passed the APA with the 
understanding that it would regulate presi­
dential as well as other executive branch 
action, we refuse to hold that the President 
is an “agency” within the meaning of the 
APA.
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A. Jui
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1. I

[5] 
expres;

leaving the implementation of such a re­
quirement in the President’s hands. See 44 
U.S.C. § 2203(a). For example, although 
the FRA authorizes the Archivist to 
promulgate guidelines and regulations to 
assist the agencies in the development of a 
records management system, the PRA 
lacks an analogous provision. The Archi­
vist also lacks the authority under the PRA 
to inspect the President’s records or survey 
the President's records management prac­
tices. Finally, the PRA does not require 
the Archivist to provide Congress with the 
annual reports on the President’s record­
keeping policies and practices that he must 
submit for agencies.

Moreover, the PRA accords the President 
virtually complete control over his records 
during his term of office. Although the 
President must notify the Archivist before 
disposing of records and the Archivist may 
inform Congress of the President’s desire 
to dispose of the records, neither the Archi­
vist nor the Congress has the authority to 
veto the President’s disposal decision. See 
H.R.Rep. No. 95-1487 at 13, 1978 U.S.Code 
Cong, t Admin. News at 5744. Instead, the 
provision authorizing the Archivist to noti­
fy Congress “is solely for notification 
though the Congress would have its tradi­
tional means of voicing objection to particu­
lars in the proposal directly to the Presi­
dent, or ultimately by passing legislation to 
block the destruction of certain records.” 
Id. In light of such cautious authority for 
the Archivist and Congress to question the 
President’s disposal decisions and the lack 
of any authority to interfere with his 
records management practices, it is diffi­
cult to conclude that Congress intended to 
allow courts, at the behest of private citi­
zens, to rule on the adequacy of the Presi­
dent’s records management practices or 
overrule his records creation, management, 
and disposal decisions. Of. Banzhaf v. 
Smith, 737 F.2d 1167, 1169 (D.C.Cir.1984) 
(en banc).

In declining to give outsiders the right to 
interfere with White House recordkeeping 
practices, Congress presumably relied on 
the fact that subsequent Presidents would 
honor their statutory obligations to keep a 
complete record of their administrations.
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§ 701(a)(1). Because the PRA contains no 
provision expressly precluding judicial re­
view, the question in this case is whether 
the statute impliedly precludes judicial re­
view. The presumption favoring judicial 
review of administrative action is well-es­
tablished. See Abbott Laboratories v. 
Gardner, 387 U.S. 136, 141, 87 S.Ct. 1507, 
1511, 18 L.Ed.2d 681 (1967). Nevertheless, 
a congressional intent to overcome the pre­
sumption may be found not only in the 
statute’s “express language, but also from 
the structure of the statutory scheme, its 
objectives, its legislative history, and the 
nature of the administrative action in­
volved.” Block v. Community Nutrition 
Institute, 467 U.S. 340, 345, 104 S.Ct. 2450, 
2453, 81 L.Ed.2d 270 (1984). We conclude 
that permitting judicial review of the Presi­
dent’s compliance with the PRA would up­
set the intricate statutory scheme Congress 
carefully drafted to keep in equipoise im­
portant competing political and constitu­
tional concerns. We therefore hold that 
the PRA is one of the rare statutes that 
does impliedly preclude judicial review.

The statutory scheme and legislative his­
tory of the PRA reflect a congressional 
intent to balance two competing goals. 
First, Congress sought to establish the 
public ownership of presidential records 
and ensure the preservation of presidential 
records for public access after the termi­
nation of a President’s term in office. H.R. 
Rep. No. 95-1487, 95th Cong., 2d Sess. 2 
(1978), reprinted in 1978 U.S.Code Cong. 4 
Admin News 5732, 5733. But Congress 
was also keenly aware of the separation of 
powers concerns that were implicated by 
legislation regulating the conduct of the 
President’s daily operations. See id. at 
6-7, 1978 U.S.Code Cong. & Admin.News at 
5737-38. Congress therefore sought assid­
uously to minimize outside interference 
with the day-to-day operations of the Presi­
dent and his closest advisors and to ensure 
executive branch control over presidential 
records during the President’s term in of­
fice.

Congress balanced these competing goals 
by requiring the President to maintain 
records documenting the policies, activities, 
and decisions of his administration, but 
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” - :-1- u~ the NSC staff are inadequate
because they permit the destruction of

They point out that the FRA ex­
review only in

'riesv. Gardner, 387 U.S. 136, 141, 87 S.Ct. 

1507, 1511, 18 L.Ed.2d 681 (1967). We thus 
reject appellants’ argument for implied pre­
clusion and hold that the district court on

the FRA.

First, the fact the FRA expressly pro-

IV. The Federal Records Act

Appellants similarly contend that the dis-

as to others. The right to review is too 
important to be excluded on such slender 
and indeterminate evidence of legislative 
intent.’ ” Abbott Laboratories, 387 U.S. at 
141, 87 S.Ct. at 1511 (quoting Jaffe, Judi­
cial Control of Administrative Action 35 < 

(1965)).
Similarly, the fact that Congress retains

pellanu are destroying information on the 
PROFS system in violation of the FRA. As the 
litigation' progressed in the district court, how- 
ever, the parties focused on two issues: the 
adequacy of the recordkeeping guidelines, and 
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behest of private litigants would substan­
tially upset Congress’ carefully crafted bal­
ance of presidential control of records cre­
ation management, and disposal during the 
president’s term of office and public own­
ership and access to the records after the 
expiration of the President’s term. We 
therefore hold that the PRA precludes judi­
cial review of the President’s recordkeep-

at the request of the Archivist or an agen­
cy head, to prevent the unlawful removal 
or destruction of documents. 44 U.S.C.
8S 2905(a), 3106. All other review, they 

. . -  M 1. A

compliance with the FRA

L.l./ of claims that records are being 
destroyed in violation of such guidelines. 

We therefore affirm in part, reverse in 
part, and remand for proceedings consist­

ent with this opinion.

A. Judicial Review of the Recordkeeping 

Guidelines
1. Implied Preclusion of Judicial Review

[5] Like the PRA, the FRA contains no 
express preclusion of judicial review. Ap-

does not of itself mean that all other judi­
cial review is precluded. It is well-estab- 

> mere fact that some 
made reviewable should not suf-

We do not find, however, in the 
“clear and convincing evidence” 

overcome the presumption in 
favor of judicial review. Abbott Laborato-

ation and management decisions

mittea to ageuuv •• -j — , ---------- — -r- » 1 • iute may of course, provide for judicial remand may entertain plaintifis claim that

ensure compliance wiui uic 1 
„_o’.i administrative enforcement and 
"grZssional oversight rather than judicial

Lj IN- , J Und that there is APA
lew of the NSC’s recordkeeping guide- Ushed law that ■■ ‘[t]he

acts are 1------ --

upset the political compromises, it entailed. 
Allowing judicial review of the President s 

gei

pellants here repeat their argument that 
the statute impliedly precludes judicial re- 

view.  
pressly provides for judicial
an action, initiated by the Attorney General

about what material constitutes 
and (2) some 1--------
stroying 1

For the reasons dis;

cussed below, we 1— -----

review

also considered these two

See Armstrong, 721

so it is important to distinguish be- 
plaintiffs’ separate claims, i.e.: (1)

rectives are inadequate because they fail to
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pliance with the FRA does not necessarily 
indicate an intent to preclude judicial re­
view. Indeed, in American Friends we 
rejected this argument as overbroad be­
cause it "would create an enormous excep­
tion to judicial review: Congress exercises 
oversight over all agencies, gets reports 
from many, and is often consulted by the 
executive branch before specific actions are 
taken.” 720 F.2d at 44. Accordingly, the 
fact that the Archivist must submit to Con­
gress annual reports evaluating the agen­
cies’ records management practices, 44 
U.S.C. §§ 2106, 2904(c)(8), and notify Con­
gress of violations of the FRA, id. 
§§ 2115(b), 2905(a), is insufficient evidence 
to overcome the presumption in favor of 
judicial review.’

[6] Appellants additionally argue that 
Congress, by amending the FRA in 1984 to 
enhance the enforcement authority and re­
sponsibilities of the Archivist, reinforced its 
intent to supplant all judicial review. We 
view the 1984 amendments, however, as 
not intended to bar judicial review, but 
instead as a direct response to the Supreme 
Court’s decision in Kissinger v. Reporters 
Committee for Freedom of the Press, 445 
U.S. 136, 100 S.Ct. 960, 63 L.Ed.2d 267 
(1980). In Kissinger, the Supreme Court 
held that the FRA does not contain an 
implied cause of action allowing private 
parties to bring suit to recover records that 
have been unlawfully removed from an 
agency. Recognizing that this created 
“the anomalous situation ... whereby an 
agency head has a duty to initiate action to 
recover records which he himself has re­
moved,” Congress amended the FRA to 
require the Archivist to ask the Attorney 
General to sue and to notify Congress if 
the agency head failed to make a similar 
request of the Attorney General. H.R. 
Conf. Rep. No. 98-1124, 98th Cong. 2d 
Sess. 28 (1984), reprinted in 1984 U.S.Code 
Cong, t Admin.News 3865, 3894, 3903; see

7. Banzhaf v. Smith, 737 F.2d 1167 (D.C.Cir. 
1984) (en banc), on which appellants primarily 
rely, is not contrary to this conclusion. In Ban- 
zhaf, we held that the Ethics in Government Act, 
28 U.S.C. § 591 er seq., precluded private ac­
tions. Under the Ethics in Government Act, 
Congress’ role was specifically prescribed: Con­
gress was empowered to seek the appointment

also 44 U.S.C. § 2905(a) (Archivist's en­
forcement authority), § 3106 (agency 
head’s enforcement authority). Nothing in 
the Conference Report or the 1984 amend­
ments indicates a congressional intent to 
preclude ordinary judicial review of the 
adequacy of an agency's recordkeeping 
guidelines and directives. The more natu­
ral reading is that Congress intended only 
to eliminate the Kissinger loophole and es­
tablish a more effective administrative en­
forcement process to prevent the unlawful 
destruction or removal of records by agen­
cy officials.

In sum, neither the statutory scheme nor 
the legislative history evinces a congres­
sional intent to preclude judicial review of 
the adequacy of the NSC's recordkeeping 
guidelines and directives. In this respect, 
we note that the legislative history and 
statutory scheme of the FRA differ signifi­
cantly from the FRA. In drafting the 
FRA, Congress did not have to worry 
about the stark separation of powers ques­
tions implicated by legislation regulating 
the conduct of the President’s daily opera­
tions. The congressional intent, evident in 
the PRA, to minimize outside interference 
with the President's recordkeeping practic­
es is lacking in the FRA, with its more 
detailed and comprehensive agency record­
keeping provisions. Instead, the FRA re­
flects a congressional intent to ensure that 
agencies adequately document their poli­
cies and decisions, S.Rep. No. 2140, 81st 
Cong., 2d Sess. 2 (1950), and that their 
records management programs strike a bal­
ance "between developing efficient and ef­
fective records management, and the sub­
stantive need for Federal records.” S.Rep. 
No. 94-1326, 94th Cong., 2d Sess. 2 (1976), 
reprinted in 1976 U.S.Code Cong, i Admin. 
News 6150, 6150-51; see also 44 U.S.C. 
§ 2902. Allowing judicial review of the 
adequacy of an agency’s recordkeeping 

of independent counsel when the Attorney Gen­
eral refused to do so. In contrast, the FRA 
merely requires the Archivist to report viola­
tions of the Act to Congress. What Congress 
will then do is not specified. The FRA's report­
ing requirement is not the son of "explicit provi­
sion of congressional oversight" we found con­
trolling in Banzhaf, 737 F.2d at 1169.
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1222.32, and identifying distinguishing charac­
teristics of federal records, id. § 1222.34, and 
personal papers, id. § 1222.36. See 55 Fed.Reg. 
at 27,422-25 (1990).

guidelines will frustrate neither the intent 
of Congress nor the FRA statutory scheme 
designed to implement that intent Accord­
ingly, we hold that the district court was 
authorized to hear plaintiffs' APA claim 
that the NSC’s recordkeeping guidelines 
and directives do not adequately describe 
the material that must be retained as 
•'records” under the FRA.

torncy Gen­
ii, the FRA 
eport viola- 
at Congress 
RA's report- 
-.plicit provi- 
found con-

J
i

consistent wim tne Arcmviscs ict.u.aKVMj. 
See 44 U.S.C. § 3102. We thus have no 
difficulty in concluding that the FRA pro­
vides sufficient law to apply in evaluating 
the adequacy of appellants' guidelines and 

directives.

In determining whether agency decisions 
are committed to agency discretion by law, 
courts have also considered several prag­
matic considerations that may militate for 
or against judicial review of appellants’ 
guidelines and directives. These factors 
include: “(1) the need for judicial supervi­
sion to safeguard the interests of the plain­
tiffs; (2) the impact of review on the effec­
tiveness of the agency in carrying out its 
congressionally assigned role; and (3) the 
appropriateness of the issues raised for 
judicial review.” American Friends, 720 
F.2d at 41 (internal quotations omitted).

In this case, none of these considerations 
suggests that preclusion of review is appro­
priate. First, judicial review of the appel­
lants' recordkeeping guidelines and di­
rectives is necessary to protect plaintiffs’ 
interests because, if the guidelines are both 
inadequate and unreviewed, documents 
that plaintiffs would otherwise be able to 
study will be destroyed. Second, judicial 
review of the guidelines and directives will 
not impede the “effectiveness of the agen­
cy in carrying out its congressionally as­
signed role.” See id. at 44. Appellants’ 
concerns that allowing judicial review of 
their guidelines will "unduly interfere with 
agency functioning” by requiring agency 
staff to save “every scrap of paper" pend­
ing a judicial determination of whether it is 
a record are unfounded. As we recognized 
in American Friends, even if a court may 
review the adequacy of an agency's guide­
lines, agency personnel will implement the 
guidelines on a daily basis. 720 F.2d at 41. 
Thus agency personnel, not the court, will 
actually decide whether specific doc­
uments—whether they be scraps of paper 
or PROFS notes—constitute “records” un-

2. Committed to Agency Discretion by 
Law

[7] Appellants claim that even if the 
FRA does not preclude judicial review, the 
establishment of guidelines and directives 
defining “records" under the FRA is "com­
mitted to agency discretion by law.” 5 
U.S.C. § 701(a)(2). Because we find that 
there is “law to apply” and the factors that 
courts point to as weighing against judicial 
review are not present in this instance, we 
reject appellants’ argument.

Under the classic formulation, agency ac­
tion is committed to agency discretion by 
law if the statute authorizing the agency 
action is "drawn in such broad terms that 
in a given case there is no law to apply.” 
Citizens to Preserve Overton Park, Inc. v. 
Volpe, 401 U.S. 402, 410, 91 S.Ct. 814, 820, 
28 L.Ed.2d 136 (1971) (internal quotations 
omitted). The FRA clearly provides suffi­
ciently detailed standards regarding what 
material the agencies must retain. For 
example, the FRA contains a detailed defi­
nition of the “records" that agencies must 
preserve. 44 U.S.C. §§ 2901(1), 3301. It 
also mandates that the head of each agency 
“shall establish and maintain” a records 
management program, 44 U.S.C. § 3102, 
and "shall establish safeguards against the 
removal or loss of records,” 44 U.S.C. 
§ 3105. Although the FRA understand­
ably leaves the details of records manage­
ment to the discretion of individual agency 
heads, it does contain several specific re­
quirements, including the requirement that 
each agency head shall cooperate with the 
Archivist and develop a program that is

8. We note, moreover, that the Archivist has re­
cently promulgated new regulations defining 
federal records, 36 C.F.R. § 1222.12. detailing 
the agencies' responsibilities in developing 
records management programs, id. §§ 1222.20,
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private iidgan^ io prevent the removal of thorize private litigants to invoke federal 
records, the Court stated that “the Federal courts to prevent an agency official from

rather than explicitly sanctioning litigation 
at the behest of private citizens. See H.R. 
Conf.Rep. No. 98-1124 at 28, 1984 U.S. 
Code Cong, t Admin.News at 3903. We 
will not second-guess that decision. Be­
cause it would clearly contravene this sys­
tem of administrative enforcement to au- 

records in recent years.” H.R. Conf. Rep. 
No. 98-1124 at 28, 1984 U.S.Code Cong. 4 
Admin News at 3903. Therefore, Congress 
enhanced the Archivist’s authority to pre­
vent the unlawful removal or destruction 
of records by requiring the Archivist to 
notify Congress and independently request 
that the Attorney General initiate an action 
if the agency head refused to do so. See 
id. at 27, 1984 U.S.Code Cong, i Admin- 
News at 3902; 44 U.S.C. § 2905(a).

Thus the conferees, “mindful of the pro­
Archivist to request that the Attorney Gen- tracted private litigation" involved in the 
eral initiate an action to prevent the de- Kissinger case, chose to strengthen the 
struction of documents, thereby precluding administrative enforcement mechanism 

private litigants from suing directly to en­
join agency actions in contravention of

agency guidelines.
In reaching this result, we rely on the

rationale of the Supreme Court in Kissing­
er. In rejecting the claim that the FRA
contained an implied right of action for 

private litigants to 1
1---------------

Records Act establishes only one remedy
for the improper removal of a 'record from
the agency”: the agency head, in conjunc­
tion with the Archivist, is required to re­
quest the Attorney General to initiate an
action to recover records unlawfully re­
moved from the agency. Kissinger, 445
U.S. at 148, 100 S.Ct. at 967; see also 44

924 FEDERAL REPORTER, 2d SERIES

U.S.C. § 3106. After briefly analyzing the 
legislative history of the FRA, the Court 
concluded that “Congress expressly recog­
nized the need for devising adequate statu­
tory safeguards against the unauthorized 
removal of agency records, and opted in 
favor of a system of administrative stan­
dards and enforcement.” Id. at 149, 100 

S.Ct. at 968.

The 1984 amendments to the FRA sup­
port the reasoning of Kissinger and indi­
cate that Congress again decided to rely on 
administrative enforcement, rather than ju­
dicial review at the behest of private liti­
gants, to prevent the destruction or remov­
al of records. After the Kissinger case, 
Congress recognized that the FRA adminis­
trative enforcement mechanism needed to 
be strengthened “[bjecause of the frequen­
cy of incidents of removal or destruction of

improperly destroying or removing records, 
we hold that the FRA precludes judicial 
review of such actions. Cf. Block v. Com­
munity Nutrition Institute, 467 U.S. 340, 
349, 104 S.Ct. 2450, 2455, 81 L.Ed.2d 270 
(1984) (“When a statute provides a detailed 
mechanism for judicial consideration of par­
ticular issues at the behest of particular

der the guidelines. Third, and most impor­
tantly, the only issue a court would be 
asked to consider, i.e., the adequacy of 
appellants’ recordkeeping guidelines and di­
rectives, is clearly appropriate for judicial 
review. Courts review the adequacy and 
conformity of agency regulations and 
guidelines with statutory directives every 

day.
In sum, none of the practical factors 

prompting against review applies in this 
case. The FRA provides sufficient law to 
apply, and we find no reason to conclude 
that Congress intended to commit the de­
velopment of recordkeeping guidelines and 
directives to the agencies’ complete discre­

tion.

B. Judicial Review of Compliance with 

the Guidelines

1. Preclusion of Judicial Review

[8] Plaintiffs also allege that even if 
the NSC’s guidelines are found to be rea­
sonable, some NSC officials and staff are 
not complying with the guidelines and the 
APA authorizes the district court to enter­
tain their challenges and grant relief. 
Here we part company with the plaintiffs 
and the district court. We believe that the 
FRA contains a prescribed method of ac­
tion in such cases: it requires the agency 
head, in the first instance, and then the
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11. Because the Attorney General is not a defen­
dant in this case, we do not decide whether the 
Attorney General's decision not to initiate an 
enforcement action at the request of the Archi­
vist or an agency head is immune from judicial 
review under 5 U.S.C. § 701(a)(2).

fi
4

ARMSTRONG v. BUSH
Cite as 924 F.2d 282 (D.CClr. 1991)

ask the Attorney General to initiate legal 
action.

10. Plaintiffs' complaint did not specifically al­
lege that the Archivist violated the FRA by fail­
ing to request that the Attorney General initiate 
an action to prevent the NSC staff from destroy­
ing records in contravention of the NSC's guide­
lines. Plaintiffs did allege, however, that the 
Archivist "has acquiesced in the other defen­
dants' intention to destroy the bulk of informa­
tion generated by the PROFS system in the 
normal course of business, in violation of his 
responsibilities" under the FRA. Amended 
Complaint for Declaratory and Injunctive Relief 
n 32. We therefore believe that the plaintiffs 
have preserved the issue, and the district court 
on remand may allow plaintiffs to amend their 
complaint accordingly.

z

2. Committed to Agency Discretion by 
Law

[11] Finally, we hold that the decision 
to seek the initiation of an enforcement 
action to prevent the destruction or remov­
al of records is not committed by law to the 
agency head’s or Archivist's discretion.11 
Although there is a presumption that an 
agency’s decision not to take enforcement 
action is immune from judicial review un­
der 5 U.S.C. § 701(a)(2), "Congress may 
limit an agency's exercise of enforcement 
power ... [and overcome the presumption] 
by setting substantive priorities, or by oth­
erwise circumscribing an agency’s power to 
discriminate among issues or cases it will 
pursue." Heckler v. Chaney. 470 U.S. 821, 
833, 105 S.Ct. 1649, 1656, 84 L.Ed.2d 714 
(1985). Because the FRA enforcement pro­
visions leave no discretion to determine 
which cases to pursue, the agency head’s 
and Archivist's enforcement decisions are 
not committed to agency discretion by law.

[12] In contrast to a statute that mere­
ly authorizes an agency to take enforce­
ment action as it deems necessary, the 
FRA requires the agency head and Archi­
vist to take enforcement action. Cf. Heck­
ler, 470 U.S. at 835, 105 S.Ct. at 1657

ing the 
' Court 
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persons, judicial review of those issues at 
the behest of other persons may be found 
to be impliedly precluded.").’

[9,10] We do conclude, however, that it 
would not be inconsistent with Kissinger 
or the FRA to permit judicial review of the 
agency head’s or Archivist’s refusal to seek 
the initiation of an enforcement action by 
the Attorney General.10 Nothing in the 
legislative history suggests that Congress 
intended to preclude judicial review of ei­
ther the agency head’s or the Archivist’s 
failure to take enforcement action. Indeed, 
judicial review of the agency head’s and 
Archivist’s failure to take enforcement ac­
tion reinforces the FRA scheme by ensur­
ing that, the administrative enforcement 
and congressional oversight provisions will 
operate as Congress intended. Unless the 
Archivist notifies the agency head (and, if 
necessary, Congress) and requests the At­
torney General to initiate legal action, the 
administrative enforcement and congres­
sional oversight provisions will not be trig­
gered, and there will be no effective way to 
prevent the destruction or removal of 
records. Thus, if the agency head or Ar­
chivist does nothing while an agency offi­
cial destroys or removes records in contra­
vention of agency guidelines and directives, 
private litigants may bring suit to require 
the agency head and Archivist to fulfill 
their statutory duty to notify Congress and

9. American Friends is not contrary to this hold­
ing. In that case, we held that the APA autho­
rized judicial review of the adequacy of the 
FBI's record disposal schedules, which had been 
approved by the National Archives and Records 
Service. We went on to hold that two of the 
disposal schedules were "arbitrary and capri­
cious" because they failed to provide a "rea­
soned justification explaining why certain types 
or categories of investigative data should be 
destroyed" and because the disposal instructions 
they contained were "broad enough to justify 
wholesale destruction or selective, standardless 
retention (of records] on the basis of 'adminis­
trative needs."' 720 F.2d at 65-66. Thus Amer­
ican Fnends decided only that the APA autho­
rized judicial review of the adequacy of an agen­
cy s records disposal schedules and system; it 
did not decide whether the APA authorized a 
court, at the behest of private litigants, to enjoin 
individual agency officials from destroying 
records in contravention of the agency's and 
Archivists established recordkeeping guidelines 
and disposal schedules.
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We 
the zo:

dating that the agency head and Archivist 
seek redress for the unlawful removal or 
destruction of records, we hold that the 
agency head’s and Archivist’s enforcement 
actions are subject to judicial review.
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(FDA’s decision not to take enforcement 
action is unreviewable under 5 U.S.C. 
§ 701(a)(2) because the Federal Food, 
Drug, and Cosmetic Act’s enforcement pro­
vision “provides only that ’[t]he Secretary 
is authorized to conduct examinations and 
investigations ... ’ ”) (emphasis in origi­
nal). Once the Archivist becomes aware of 
“any actual, impending, or threatened un­
lawful removal, defacing, alteration, or de­
struction of records,” the Archivist “shall 
notify the head of [the] Federal agency” 
involved and “assist the head of the agency 
in initiating action through the Attorney 
General for the recovery of records unlaw­
fully removed and for other redress provid­
ed by law.” 44 U.S.C. § 2905(a) (emphasis 
added). Similarly, once the agency head 
becomes aware of “any actual, impending, 
or threatened unlawful, removal, defacing, 
alteration, or destruction of records,” the 
agency head “shall notify the Archivist” 
and “with the assistance of the Archivist 
shall initiate action through the Attorney 
General.” Id. § 3106 (emphasis added).1-' 
If, however, the agency head does not initi­
ate an enforcement action “within a reason­
able period of time," the Archivist “shall 
request the Attorney General to initiate 
such an action, and shall notify the Con­
gress when such a request has been 
made." Id. (emphasis added). On the ba­
sis of such clear statutory language man-

12. We emphasize the mandatory statutory lan­
guage because it indicates that the agency head 
and Archivist are required to take action to 
prevent the unlawful destruction or removal of 
records and. if they do not, private litigants may 
sue under the APA to require them to do so. 
We do not mean to imply, however, that the 
Archivist and agency head must initially attempt 
to prevent the unlawful action by seeking the 
initiation of legal action. Instead, the FRA con­
templates that the agency head and Archivist 
may proceed first by invoking the agency's 
"safeguards against the removal or loss of 
records," 44 U.S.C. § 3105, and taking such in­
traagency actions as disciplining the staff in­
volved in the unlawful action, increasing over­
sight by higher agency officials, or threatening 
legal action.

13- In affirming the district court’s decision not 
to grant summary judgment, we obviously hold 
that the issue is properly before this court. 
Plaintiffs argued that appellants failed to raise 
the issue because their petition for permission 
to take an interlocutory appeal presented only 
the question whether the "arbitrary and capri-

V. Standard of Review and

Proceedings on Remand

[13,14] Although the district court cor­
rectly held that the APA authorized judicial 
review of appellants’ recordkeeping guide­
lines and directives, it denied appellants’ 
motion for summary judgment, pending 
further development of the record, on the 
grounds that “a reasonable factfinder, sur­
veying the record in the light most favor­
able to the plaintiffs, would [not] necessar­
ily conclude that the guidelines are ade­
quate.” Armstrong, 721 F.Supp. at 354. 
Appellants challenge this denial of summa­
ry judgment. Because we agree that the 
present record is inadequate to determine 
the reasonableness of the guidelines, we 
remand for further proceedings on the mer­
its of the adequacy of the guidelines.13

At the time summary judgment was de­
nied, the record contained copies of several 
documents informing the NSC staff of 
their obligation to create and maintain hard 
copy “records” before erasing the PROFS 
tapes—e.g., the White House Office Staff 
Manual, the EOP Records Management

clous” test was the proper scope of judicial re­
view of the NSC and EOP guidelines. We reject 
this argument because appellants presented the 
same arguments in their petition for permission 
to take an interlocutory appeal as in their open­
ing brief in this court, i.e„ that, if available, APA 
review must be limited to a determination of 
whether the guidelines are arbitrary and capri­
cious or otherwise not in accordance with law 
and that the district court erred by misreading 
the guidelines and finding a disputed issue of 
material fact that warranted funher discovery. 
In addition, under 28 U.S.C. § 1292(b), "the 
appeal is from an order of the district court, not 
from the particular question that the district 
court found controlling." Walsh v. Ford Motor 
Co., 807 F.2d 1000, 1002 n. 2 (D.C.Cir.1986) 
(emphasis in original), cert, denied, 482 U.S. 
915, 107 S.Ct. 3188, 96 L.Ed.2d 677 (1987). We 
therefore have jurisdiction to review the entire 
order, not just the questions certified as control­
ling. See Wright, Miller & Cooper, 16 Federal 
Practice and Procedure § 3929 at 144.
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It is so ordered.

cision to deny appellants’ motion for sum­
mary judgment because the record is not 
yet adequate to determine whether the 
NSC s guidelines are arbitrary or capri-

forcement action to p----------  - -
cial from destroying records in contraven­
tion of the agency's recordkeeping guide­
lines or to recover records unlawfully re­
moved from an agency.

to disposal schedules approved bv the Ar­
chivist, id. §§ 3105(a), 3303a. Cf. Camp v 
Pitts, 411 U.S. 138, 143, 93 S.Ct. 1241, 1244, 
36 L.Ed.2d 106 (1973). On remand, there­
fore, the district court should determine 
whether the NSC’s guidelines and di­
rectives are “arbitrary, capricious, an 
abuse of discretion, or otherwise not in 
accordance with law,” 5 U.S.C. § 706(2)(A), 
because they permit the destruction of 
record material that should be main­
tained.14

VI. Conclusion

We hold first that plaintiffs a.v 
the zone of interests of the PRA and FRA

I4.' We frecoSnize’ of course, that the determina­
tion of whether a variety of particular doc­
uments or computer entries are. in fact, records 
must be made by agency staff on a daily basis. 
na some innocent mistakes are bound to oc­

cur Consequently, the fact that some record 
enal may have been destroyed does not

Program manual, and other memoranda
concerning records management. It is not
clear from the record, however, whether
these documents comprise the total “guid­
ance" given to NSC staff regarding their
recordkeeping responsibilities or -whether,
as plaintiffs asked in interrogatories, there
are other informal, supplementary guid­
ance. For example, how did appellants re­
spond to questions about whether particu­
lar documents or types of documents con­
stitute records that must be maintained?
Was any additional guidance provided in
staff meetings in which recordkeeping re­
sponsibilities were discussed? Did appel­
lants consistently advise their staff that
particular types of documents—such as
PROFS notes or calendars—are or are not
records?

[15] With answers to such questions,
which can be obtained “either through affi­
davits or testimony,” the record should con­
tain sufficient information for the district
court to determine whether the NSC breached the statutory duty to take en- 
recordkeeping guidelines and directives sat- forcement action to prevent an agency offi- 
isfy the NSC’s statutory obligations to ‘ '
“make and preserve records" documenting
the "functions, policies, decisions, proce­
dures, and essential transactions” of the
NSC, 44 U.S.C. § 3101, and to ensure that 

yv\________

cue « 924 F.2d 2H2 (D.C.CIr. 1991) ---- - 4

and. therefore, have standing to bring this 
action. Second, we reverse the district 
court’s decision that the APA authorizes 
judicial review of the President’s compli­
ance with the PRA. The APA does not 
authorize judicial review of the President’s 
compliance with the PRA because the Pres­
ident is not an "agency” within the mean­
ing of the APA and because the PRA pre­
cludes judicial review of the President’s 
record creation and management decisions.

Third, we affirm the district court’s deci­
sion that the APA authorizes judicial re­
view of plaintiffs’ claim that the NSC's 
recordkeeping guidelines and directives are 
arbitrary and capricious. Fourth, we hold 
that the FRA precludes direct private ac­
tions to require that agency staff comply 
with the agency's recordkeeping guidelines'. 
Instead, the APA authorizes the district 

court to entertain a properly pleaded claim 
that the Archivist or an agency head has

compel a finding that the guidelines are arbi­
trary and capricious. Instead, the guidelines 
should be evaluated on the basis of whether 
they adequately explain the factors that agency

ic documents
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To the Editor:

Nixon.

Nixon since 1974.

Since 1977,

With regard to the Nixon tapes, the National Archives is working 
under specific constitutional, statutory, and regulatory 
requirements that charge us with processing those tapes for public 
release while at the same time ensuring that the privacy not only
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tapes
from Mr.

National. r ,
 /\rcbwes

of Mr. Nixon but of all the many individuals secretly taped or 
mentioned on the tapes is protected. This is a complex and 
difficult task, not only because of the unique nature of the 
materials but because of the dual and sometimes conflicting mission 
that the National Archives is to perform. When the Supreme Court 
upheld the constitutionality of the Presidential Recordings and 
Materials Preservation Act in 1977 it reserved judgment on whether 
the Act was constitutional as applied; the National Archives has no 
choice but to exercise the utmost care in the application of the 
Act, or it risks increased delay because of additional litigation.

In fact, the National Archives is processing the Nixon materials 
and opening them for research as rapidly as materials from other 
presidents' libraries. Since the first major opening in 1987, the 
National Archives has opened some 4.5 million of the most revealing 
pages and 60 hours of the most critical tapes. Processing of the 
remaining materials will require the same care and attention to 
detail as with the materials already opened. This processing takes 
more time than any of us would like it to take.

Ongoing litigation limits what the National Archives can say in 
public, but this much csrfi be said: Since 1977, the National 
Archives has been processing the Nixon Presidential materials in 
adherence to the law, the regulations implementing the law, and 
professional archival principles. The policy of the National 
Archives has been—and remains—to make all the records in its 
custody accessible to the public as rapidly and completely as 
legally possible.

Seymour M. Hersh's article, "Nixon's Last Cover-Up," alleges that 
the National Archives is delaying release of additional Nixon 
because of political pressure and the fear of lawsuits l__  

-- These allegations come as a surprise to those of us at the 
National Archives who have been in extensive litigation with Mr.
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But if our work does not exhibit the utmost care and consistency in 
meeting our mandate to protect the privacy of individuals as well 
as the interests of the public, the courts may well conclude that 
the National Archives failed its responsibility under the Act 
thereby further delaying the date at which the publicly releasable 
materials can be opened for research. To us—and we would think to 
Mr. Hersh that is an unacceptable risk. Such an outcome would 
defeat what both the National Archives and Mr. Hersh want: the 
earliest possible public access to the unparalleled record of some 
of the most important events in modern American history.

Sincerely,


