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MEMORANDUM

TO: Jon Yarowsky
Ann Earkins
John Podesta
Ira Shapiro

FROM: si Lazarus S
SUBJECT: Report Language for Joint Production Bill
DATE: May 7, 1993 -- 6:15 P.M.

I just learned tha%t the proposed report language covering
the national antitrust treatment issue in Section 7 includes
something to the effect that protection under the bill will
depend on how a nation "applies and enforces" treaty-based
national treatment obligations. I have not seen the languag .
However, if this means what it sounds to me like it means, 1t
will go far toward gutting the bill.

This 1is so because this is a safe harbor bill -- one that
provides tnat if you enter into a buciness transaction within
certain parameters, then you may be secure that you face a
lessened antitrust risk. 7Tn orxder to be effective in encouraging
Jjoint ventures of the sort the sponsors want to encourage, the
parameters defining the safe harbor area umust be crystal clear.
That is why CBEMA explained that the whole national treatment
approach would work only if thc inquiry into whether a nation
artords national treatment focused exclusively on the text of
relevant statutes or trecaty obliyations. With that standard, one
can plan a transaction knowing you’re in or you’re out. With the
"applies and enforces!" concepl, one will know only after years of
litigation, which of course is precisely what the statute is
supposed to avoid. Indeed, if this legislation puts a nation’s
entire administrative system cn trial in every case in which
someone wants to make use of the Act, it could create a whole new
legal sub-specialty industry.

If this language reads as it appears likely to mae that it
does, thie legislation will be -of minimal practical value.

Y hope this is a misimpression. If it is not, I hope you
can fix it!
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TO: Juhn Pudesta
FROM: Jason Stembaum, (202)224-8849 (w) (202)337-8919 (h)
DATE: May 7, 1998

Thanks again for your letter of recommendation. As I explained to you on
the phone, I had an interview with Keith (Gahy at the Pentagnon’s White
House Liaison office Jast. week. Your support was critical in allowing me to
obtain that. interview.

The liaison office strungly urged me to ask you to call John Emerson (456-
6676) ur Michael Whouley (456-2819) in the personnel office to personally
express your support for my application for a position at the Defense or State
Departments. Thanks for offering to make that call

The following is a liat nf my activities during the campaign. While I did not
work in Little Rock or a regional office, I was very active and spent a great
deal of time helping the campaign:

RESEARCH ASSISTANT - Clinton for President, Washington, DC

Asgisted trade policy advisory group. Researched Bush record on international trade
and other issies. Wrate weekly briefing memo on congressional action regarding
international trade. Assisted Little Rock campaign office in identifying
Geneculs/Adwirals for endorsements. May - October 1992.

PRESIDENT -- AU Law Students for Clinton/Gore, Washington, DC
Estahlished an active group of more than 80 American University Law Students in
support of Clinton/Gore. Coordinated volunteer activities, including phone-banking
and literature drops. Organized a fundreiser held on evening of first Presidential
debatc. Designed and distributed persuasion brochurs. Organized rally for
Clinton/Gore. January - Novermber 1992.

CONVENTION AIDE - Demoduralic Nalioual Convention, New York, NY
Assisted convention seaurity. Monitored and guarded VIP section in Madison
Square Garden utilized by Hillary and Chelsey Clinton. July 1992.

If there is any addilional imformation I can provide, please give we a call.
Ouce again, thanks for your help.
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U.S. Department of Justice

Antitrust Division

Washingion. D.C. 20530
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NEIL ROBERTS (202-514-2512) JOYCE HUNDLEY (202-514-2570)

HOWARD BLUMENTHAL (202-514-2513) FRED PARMENTER (202-514-1504)

ILENE BLOCK (202-514-4773) __ JACK SIDOROV (202-514-3958)

JOHN FILIPPINI (202-514-2497) CLAUDIA DULMAGE (202-514-7018)

. BEN GILIBERTI (202-514-4298)
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revent. »ampetition. Nr. Rill he.
25 ths is a Lad bill, Hc does not
ik it |s 10 the interest of the cuune
.ers,
hese are pecple that are appointed
he Presldent as mcembers of his ad-
lstraticn, and they fecl that this
fs not {n the (nterest of consumers,
e PFederal Trade Commission is
act up cspeclally to cee that there
r Wade and w pievent combina-
® that would hurt the public w:d
ers. They are opposed to this

he American Bar Assoclation has
fed this bill for years, and Llicy
¢ concluded that it is a bad bill.
it should not pass, that it Is not in
ntercst of conduuiers.
any business 8550¢48L10ns ORPoOse
bill. Many antiltust experts
juse this bill. If we are golng to
apete tn the world, we had better
i pass this bill. It IS nct In the Lest
ost of the peanple of America, It is
{ i the best intarest of businass. It
ot [N the best iaterest of consum-

e Suprema Court has handed
two decjuions that this bill would
rrule, Lwo 8Supremce Court decl.
-—one that was unauimous, and
“ther that was & 6 to 2 vote, So !
ak my colleagues had better think
Lefote they vole to support this

ge will have a voice vote Wy a little
But I want to say that. {1 my opin-
if this bll] passcs—and should it
thie Housc—we can cxpect a veto,
1 think the veto wil) Le upheld

¢, after the Senate acls, som¢thing

h be worke:d ant ameng the Govern-

nt agencics, the House, and the

nate, w gel legisiation thet §5 not

trimenta), that s one (hiag. If not., I

rtainly hope the President will veto

'.s bill. I urge my collcagucs to vote
st this bill.

{ yiela the flour,

Lhe PRLESIVDING OFFICER. The

mator from South Carolina yicids

e floor,

8 thiere fulther debate?
. METZENBAUM, Mi. Prealdernt,

meggest the absence of & quorum.

e PRESINING OFFICER., The

k will call the roll.

e legivlative c¢lerk procceded to

1 the reil. ,

Ar. METZENBAUM. Mmr. President,

ask unanimous ennsent that the

der for the quorum call be reseind.

he PRESIDING OFFICER. Wilh-
t nhjection, it {s so oraered.

he question fs on the engrossment
d third rcading of the b%ill, ag
ended.

he 5ill, as amendca, was videsed to
engrassed for & third reaaqing, was
ad the third time, and passed, as {ol-

wa.
6. 429
e il cnacled by enate cnd Housa of

in Cunyress asscmbled, That this

CONGRESSIONAL KrCORD — SPNATE

Act mgy be ~r1 a8 “The Co..... = Drutee
tion Againatl Price-FiXing ACLof 1991

Sre. 2. The Congress (inas thiat-—

(N carsuimer welfare s greatly enhanced
by an ability to purchase goods and scrvices
ol Jower prices as = rosilt of vizorous price
competltion;

(2} yertical price restraints generally have
&N advene Lnpact on competition that re.
Suits {n higher conyusucr prices;

(3) recent court decisluiy Liave a0 harrow
ly construed the laws egaitist vertical pilce
restraints that consumer wetlare has bievn
put {n jmopardy; snd

{4) it is racessary Lo enact legislation that
protects the (nterests of consumers in vigor-
L price competition while recognizing the
nceds vl wanufaeturers and ethers to main.
tain reasvaslle scrvice, quality and salety
standards

Szc, 3. The Shermaa Act s wiiended by
redesignating section B &nd ony refecences
1n esction 8 as section 9 and by inserting be-
tween anctinn 7 and scctlon 9, as hercin re-
deelgnated, the [ollawing new cection:

“Cec 8. (aX1XA) In sny rlvil action basc-d

on section 1 or 8 of thls Act, Incladine &0
acuion bruugiat by the United States or by «
Stete sUluriiey general, or by the Federal
Trede Comrmatssivi under sectlon 6 of tl-e
Federal Trede Commissluu Act, which al-
le€es a contract, comdination or cuaspisacy
to cet. change, or malaiain Pprices (uther
than & maximum price), If pursurnt Lo the
Fedora) Ruies of Civil Procedure the court
finds that thern (e sufftelent cvidence, direct
or olroumstuntial, fram which 8 tricr of fact
could rcaconably conclude that & person
wiw sells & good or cenvica to the rinlmant
1GF resule sutered Into a contract, comhina.
uon, or cusplocy with a competitor of
sUCh cliimant te Curiwil ve climinatc price
competition by sucHl clatmuut In the resale
of such good or service, then Lhe: woust shall
pennit the ticr of fact to consider whetlie)
such person and sueh competitor ¢cngaged I
concerird action to scl. change, or MAIntaIN
priecs for ruch good or scrvice Ln violation
of sush sectian.
_*tB) Fer purpotes of paragraph (1), the
court ahall find the cxlistenrr of ‘sulficient
evidence’ that o porson who sclis a good or
service ciituscd lnto a contraot, combinaftinn,
cr conspirucy If the claiment presciits evi-
aence that suck persvn—

“(t1) receelveg jrom a cutupctitor of the
claimant an express of reasouitbly bupiicd
reauest or demand tiiat thie scller Luhe steps
ta curtall or elininate price competition vy
he claimant In the resals cf such good or
cervice, and

“{1l) Lerminated the rlaimant es dbuycc of
such good or service far resale or refused to
continuc to aupply 1o the clalmant some or
nll of such goods or services requesied by
Lie clalinant and such request or ¢lemand
WaE \Ne majur causc of auch tcrminatien or
retusal 1o continue W aupgly.

*(C) For purposes of subparasraph (BXID,
no such request of demanad shall Le Jcemed
to constitute Lhe major cause ¢f such teuial-
natian or refusal to conunue to supuly
unless. at A mitlmum, there Is evidence Lhat
s:iwvh parson— A¢

*(1) exdressly or implicdly ecquiescc@ to
the vequest or demand. or

“(H) expressly or impliedly threatencd, or
teok sctiony. in additlen to the terminatlon
vl «cfusal to continue (o supply at issce-n
the Gy, Lo cuctall or ellminate price campe-
tijon Oy the clelinant or others ¢ngaged in
the resale 0f goods ur services,

“(D) A gecision by suchi pazon to elter,
wholly or In part, its distridbution pollcy
throuc adoptiop of cxelusive alstributur
outlets or vertical locatlon, customer or ter-
ritorf{sl clauses ghall not counstitute an
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octian t¢ zuciail or oliminate price comoeli-
tion for purpoces o2 cubparsgraph () i),

‘(23 In making itc detesrmlaation with rn.
speci w Lhie existence of a contract, combi-
naton or genuidiecy, the court shall congid
er c¢vidence N rcbullai supporting any
actual, bona fide nonprice business JustHicu-
tien for Lthe termination of the claimant or
the refusel tn continue o supply the claim-:
atit.

*(3) The court shall not permit the trier
af [act to conaider whether zuch persan and
such cuinpetitor ¢engeged in  concerted
action 10 set, clissge, er maintain pricas for
such goods or s¢riice In viclalun of such
section if the coutt dctermines thui thie
trier of f(act could omly find wnar such
persor. and surh competiter engaged in con-
certed cetlon by making inferences which
are Jinplmusible.

(D) In mny chvil action based on section t
or $ ot this Act. lucluding an action brought
by the United States or LY & Stale attorney
weneral, or by the Federal ‘trade Curmunis-
sion nnder section § of the Federal Traoe
Commusion Art, which alleges a contract,
comblnation, or conspirary o set, ctiange or
il it2Un pricea, the foot that the seller of &
§00d ur otivice and thc purchaser of a gnnd
or sérvice caletvd Lito an: agrccement to cet,
change ¢f malntain the rsesale price of =
go0d or service shall be gufltcleul Lo constd-
tute & violation of such sectlon cxcupl that
this secticn shall not spply when tne sgree-
ment to sof. change. or n the resate
pricc of & good or tervice in an agreement to
act, <hange, or mslatsin .the maximum
resule i ice of a good or garvice. Bueh maxi-
mum rcsaie prlce agreements shall not be
decmed jtiegzal Der s& such ugreemento chall
be fudged on the Dasis of Ll reazonable
ness. iaking Into aocount all relevant fuctoss
affecling competilbn In the releyant
market for the good or service that s tne
subject of the agreement. An agreement be-
tween the celler of a gond or service and the
purtliaact of a £ood or cerviee to trrminnte
another puichaser aa o dealer or to refuse
Lo continue (v supply such other purehasar
shull constitute a violativu of such ecction I
such purchaser's awmecount pricing was the
malor cause of such terroination vt refusal
ta cantinue ¢ supply, whether or not a spe-
cifle pricr ar price level Ls agreed tpoan.”.

Ezc, 1. Nolhine In this Act shall be con-
strucd to change the requirement of thic
Sheeman Ast that a vielation nf sertion 1 ot
3 of that Act way only be found upon a de-
LerininaLion tnat (he defendant entered intn
an Iliegal coniract, cumbination, or concoir-

acy,

Sec. §. Nothing [n this Act shall sffect the
gppnlieatlon of the rule of reason stgndard (v
vertleal lanallon clansés or vestica) terriicri-
o) restraine under Lhie asntitrust laws, or L
exlating state of law with ecspeet to other
types of nonprice vertical restraints.

Mr. MELZENBAUM. Mr. Prealdent,
I move Lo reconstder the vole.

Mr. RUDMAN. I move to lay that
inodun v the tadble,

The motion to lay on the table was
agreed to.

MONRNING BUSINFSS

Mr METZENBAUM. nir. President,
I a3k unanimasus enngent that there
nouw Le a period for moralng husiness
with Senators peimitted to Epeak
therain.

The PRESINING OFFICER. Wlth-
out vbjuction, it 15 o ordered.

1)



