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Suggested Report Language

requirements of Section 7(2). The committee therefore believes that the bill is,

Free Trace Agreements, and the various OECD instruments.

■i

whose laws a foreign participant is organized accord national treatment to U.S. 

companies with respect to participation in production joint ventures. By "laws," 

the bill intends to encompass international agreements to which such foreign

7

i

As Section 7(2) makes clear, the bill is intended to benefit U.S. companies who, 

especially for reasons of accessing technology and capital and obtaining 
production efficiencies, choose to enter into agreements to form joint ventures 

with companies from foreign countries. Foreign participants in joint ventures 
may be United States subsidiaries of foreign companies or the foreign company 

itself. Section 7(2) requires that the antitrust laws of a foreign country under

companies with respect to participation in production joint ventures. By "laws; 

the bill intends to encompass international agreements to which such foreign 

country is a party. Accordingly, a country that is a party to an international 

agreement with the United States that accords national treatment satisfies the 

requirements of Section 7(2). The committee therefore believes that the bill is, 

and should be construed to be, fully consistent with the national treatment 

commitments of the United States set forth in such international agreements as 
treaties of friendship. Commerce and Navigation, Bilateral Investment Treaties,
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TO: Jonathon Yarowsky

FROM: Ira Shapiro, General Counsel, USTR

proposed Language for Insertion into the Conference 
Report on S. 574

Here is our suggested revised report language, as discussed 
yesterday afternoon:

For axample, any country wii h

O£ 
foreign"investment would, if the country in question applied

‘ *- - the ms.-Canada Free Trade Agreement i nd
L 

uontain^provisions that, if applied and enforced through 
domestic law, satisfy the condition of section 7(2). W< 
cite these agreements for illustrative purposes and do i .ot 
intend to compile here an exhaustive list of agreements thul 
would meet the statutory requirements of this provision

Section 7(2) provides that the Protections of^section^4

of a product, process, or service described in section 
2(a)(6)(D) unless ’’each person who controls any party tc 
venture (incl\iding the party itself) is a United States 
person, or a foreign person from a country the law of _wtffiB 
accords antitrust treatment no less favorable to United 
States persons than to that country's domestic persons I ith 
respect to participation in joint ventures for products B." 
(Emphasis added) The phrase ’’the law" is intended to 
include not only a country's domestic antitrust law, but 
alco all international agreements and other binding 
obligations to which that country and the United States 
a party. Thus, all such international obligations, whel her 
bilateral or multilateral, would be examined in determi ling 
whether a particular country satisfied the condition 
contained in section 7(2). For example, any country wi1 h 
which the United States has in force a Bilateral Invest: .ent 
Treaty that provides for the nondiecriminatory treatment cf

and enforced the treaty, satisfy the condition of seatiAn

MAY 8 ’93
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FROM: Ira Shapiro, Ganaral Counsel, USTR

SUBJECT: Proposed Language for Insertion into the Conference
Report on 9, 874
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TO: 

FROM: 

SUBJECT: 

DATE: 

MEMORANDUM 

Jon Y�:ruwsky 
Ann Harkins 
John Podesta 
Ira Shapiro 

Si Lazarus 7 i 

Report Language for Joint Production Bill

May 7, 1993 -- 6:15 P.M. 

I juet ledrned that the proposed report language covering 
the national antitrust treatment issue jn SQction 7 inelud�� 
something to the ettect that protection under the bill will 
depend on how a nation "ap�lies and enf'oroes:" tre.ity-bas�d. 
national t1;.·4eatment obligations. I have not seen the language. 
However, if this means what it sounds t.o mQ like it me�ns, it 
will go rar toward gutting the bill.

This is so because this is a safe harbor bill -- one that 
provides that if you enter into a buciness t:x:�nsaction within
c�rtain parameters, then you may be secure that you faca a 
lessened antitrust risk. tn order to be e�rect1ve in encouraging 
joint ventures of the sort the sponsors want to encourage, the 
parameters defining the safe harbor area ��st be crystal clear. 
That is why CBEMA explained that the whole national treatment 
approach would work only if the ingui:t'y in�o wnether a nation
at"tords national treatment focused exclusively on the text of 
relevant statutos or tro�ty obliy�tions. With that standard, one 
can plan a transaction knowing you're in or you're out. With the 
"applies and P.<nforcec" concept.., one Wlll know only after years of 
litigation, which of course is precisely what the statutA is 
supposed to avoid. Indeed, lt this le�islation puts a nation's 
entire administrative system on trial in every case in which 
someone wants to fflak• use ot the Act, it could create a whole new 
legal sub-specialty industry. 

If this language reads as it appears likely to mo that it 
doAs, ehic le9isla�lon will be·of minimal practical value. 

X hope thi� is a misimpression. If it is not, I hope you 
can fix it! 
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Jason St-e:inhaum, (202)224-8849 (w) (202)387-8919 (h) 
May 7, 1998 

Thanks again for your letter of recommendation. As I explained to you on 
the phone, I had an interview with Keith Cn1hy ::lt the Pent�gon.'s Whit.P. 
H� Liaison offioo JaAt week. Your support was critical in allowing me to 
obtain thR.t int.P.rvi.ew. 

The liaison office str�y urged me to aek you to call John Emer1Son (456-
6676) ur Michael Whouley (456-a319) in the personnel o:ffi.t.e to pereonally 
exprea:i your support for m.y application for a poeition at the Defense or Stau\ 
Departments. Tho1>ks for offering to make that call. 

The following is a list of my activities during the campaign. While I did not 
work in Little Rock or a regional office, I was very active and spent a great 
deal of time helpjnz the campaign; 

RESEARCH ASSISrANT - Clinton for- Presldan.t, Washington, DC 
Aooiatcd trado policy advisory group. Researched Bush record on international trade 
and othe.r i�1PJ.l. Wmt.A weekly briefing' memo on congressional. action regarding­
international trade. .Assist.ed Little Rock cam:paign office in ide.ntity.ing 
�n�/Admu-als for endcmseinent.t5. May - October 1992.

PBESTD� - AU Law Students for Clinton/Gore, Washington, DC 
E�J1hliRhP.d Rn acttve group of more than 80 American. Uruversity Law Stu.dents in 
support of Clint.oD/Gore. COO'rdinated volunteer actmties, including phone-banking 
and literature drop8. Organiz� a fundreieer held on evening of first Prasidcnt.ial 
debate. Dooigncd and distributed persumon broehur8. Orgs.njzed rally for 
Clinton/Gore. .Jamw,:ry - Noveml:ler 1992.

CONVENTION AIDE - Democr-.d.w N&oaal Convtm.ti.un, New York, NY 
Assisted oon.vention security. Monitored arui guo.rded VIP section in Madison 
Square Garden utilized by Hillary and Chelsey Clinton. July 1992. 

If Lh�r� ils wiy �<l.illiioual information I can prcmde, plea5e give me a call. 
O.o.ce again, t1umks for your help.



or to research and development joint ventures 
file. Such joint ventures must file notice withi

conduct. Joint ventures which have filed previously for coverage for 
research and development activities will have to refile to obtain
coverage for production activities.

Federal Trade Commission in order to be covered by the damages 
detrebling provision. Under current law, the notice must be filed 
within 90 days after the parties to the joint venture enter into a

No change is made in the deadline in section 6(a) of the NCRA 
for a joint venture to file notice with the Justice Department and 
Federal Trade Commission in order to be covered bv the damages

written agreement to form it. A grace period was provided in the 
NCRA for pre-existing research and development joint ventures, to 
permit them to file notice within 90 days after enactment of tnat 
Act regardless of when the written agreement was entered into. 
H.R. 1313 does not extend a similar grace period to production 

■’oint ventures, or to research and development joint ventures who 
jave failed to file. Such joint ventures must file notice within 90 
days after the written agreement is entered into. Pre-existing joint 
ventures may, however, *re-form* by the parties’ entering into a 
new written agreement, and thus receive coverage for subsequent 

j . Ty for coverage for 



detrebling provision. Under current law, the notice must be fit 
within 90 days after the parties to the joint venture enter into

joint ventures, or to research and development joint ventures who 
nave failed to file. Such joint ventures must file notice within 90

new written agreement, and thus receive coverage for subsequent 
conduct. Joint ventures which have filed previously for coverage for

days after the written agreement is entered into. Pre-existing joint 
ventures may, however, 're-form* by the parties’ entering into a 
r ...

conduct. Joint ventures which have filed previously for coverage for 
research and development activities will have to refile to ootain 
coverage for production activities.

No change is made in the deadline in section 6(a) of the NCRA 
for a joint venture to file notice with the Justice Department and 
Federal Trade Commission in order to be covered by the damages 
detrebling provision. Under current law, the notice must be filed 
within 90 days after the parties to the joint venture enter into a 
written agreement to form it. A grace period was provided in the 
NCRA for pre-existing research and development joint ventures, to 
permit them to file notice within 90 days after enactment of that 
Act regardless of when the written agreement was entered into. 
H.R. 1313 does not extend a similar grace period to production
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PROPOSED AMENDMENT TO tS 7£_^_LLSE...QE_ EX I STING FACILITIES

new product or

AmendmentPurpose of Proposed

The proposed amendment would add the word "principally" to 

proposed new section 2(b)(7) of the National Cooperative

Research and Production Act of 1993. The amendment would

preserve the basic exclusion in S. 574 from the Act's coverage 

of the use of existing facilities in production joint ventures 

unless such use is in connection with the production of a new

product or technology. It would add an appropriate degree of 

flexibility to the Act in this regard, however, inasmuch as 

some production joint ventures developed principally around new 

facilities might find it clearly more efficient and therefore 

generally beneficial to integrate some existing facilities into 

the ventures.

The proposed amendment would also clarify the exception in 

exclusion (7) so that the Act would cover using existing

facilities where such use “involves or is for" the production 

of a new product or technology. This clarification would be

important to production joint ventures whose primary 

new-technology component lies in the manufacturing facility 

itself.

Amend proposed new sec_tjkon 2(b)(7) of the National Cooperative 
Research and Production^ Act of 1993 to read as follows:

_^(7) p-t-i n c i p a Uy/u s i ng existing facilities (jn connection 

nzof a product, process, or service by such 
use involves or is for the production of a 

hnology;"

withjthe productions
venture unless such 

tedhr
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Adopted by Economic and Commercial Law
Subcommittee! March 24, 1993

Amendment to OR, 11U 

OfferMby fish

4

5

0

7 

S

9
10

Adopted by Full Coinmlttee 
March 24, 1993

(1) a list of joint venturei for which notioe wm 

filed under section $(») of the National Cooperative 

Research, and Prodnotion Act of 1993 during the 12- 

month period for which such report is nads,

(A) the purpose of each joint mturej

(B) the identity of saoh party deseribod in 

section 6(a)(1) of such AM, and

(O the identity and nationality of each 

person described !n section. 6(a)(3) of such Actj 

and

Page 10, strike Hues 1 through 7 and insert ths fiti* 

lowingt
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Agreement and the proposed North American Free Trade
Agreement both contain provisions that satisfy the condi:lon 
of section 7(2). We cite these agreements for illustrative 
purposes and do not intend to compile here an exMUStive 
list of agreewHutH that would meet the statutory 
requirements of this provision.
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THE WHITE HOUSE

WASHINGTON

P5:

FROM:

THROUGH:

SUBJECT: CONDOLENCES FROM THE PRESIDENT

there have been a number of situations in which

Building. <
receiving the request.

Recently, there have been a number of situations in which 
multiple requests have been issued for the same condolence 
letter. In order to prevent more than one condolence letter from 
being sent, all requests for condolences from the President 
should be sent to me in Room 93 of the Old Executive Office 

Our office will generate the letter within a day of

^3 APR2I
April 21, 1993

MEMORANDUM TO SENIOR STAFF

ERICH VADENrPRESIDENTIAL LETTERS AND MESSAGES 
PRESIDENTIAL CORRESPONDENCE

MARSHA SCOTT'7k>

DEPUTY ASSISTANT TO THE PRESIDENT
AND DIRECTOR OF PRESIDENTIAL CORRESPONDENCE
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PLEASE HESPOND WsslM^ton Address

MEMORANDUM

John PodestaTO:

Si LazarusFROM:

SUBJECT:

April 21, 1993DATE:

national treatment issues raised by Section 7(2) of 
.d S. 574. If the question should arise whetherH.R.

Attachment

I nave also furnished this language to others in the 
administration concerned with this issue.

There are two critical points in this language, reflected in 
the last three sentences in the attached paragraph:

Suggested report language for production 
joint venture bill

POWELL GOLDSTEIN, FRAZER & MURPHY 
ATTORNEYS AT LAW

Attached is suggested report language that CBEMA has 
provided to the Senate and House Judiciary Committee staffs to 
address the national treatment issues raised by Section 7(2) of

1313 and S. 574. If the question should arise whether 
report language should be part of the resolution of these issues, 
I thought that it would be helpful for you to be aware of the 
formulation we suggested.

' As you know. Section 7(2) limits participation in joint 
ventures covered by the bill to "United States person[s] or . . 
foreign persons from a country the law of whom accords antitrust 
treatment no less favorable to United States persons than to 
domestic persons . . . ."

Sixteenth Floor
191 Peachtree Sheet, N.E. 

Atlanta, Seorgia 30303 

4C4 572.6600 

FuuumiilM -»O4 572 0989

• First, that the word ’'laws" in Section 7(2) includes 
international agreements and that therefore a party to an 
international agreement with the U.S. according national 
treatment satisfies the requirements of the section.

• Second, that the bill should be construed as consistent with 
U.S. national treatment commitments in the categories of 
agreements and treaties specified in the last sentence of 
the paragraph.

Sixth Floor

1001 Pennsylvania Avenue, N.W 

Washington. DC 20004 

202 347.0066 
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As Section 7(2) makes dear, the bill is intended to benefit US companies who, 

especially for reasons of accessing ledmology and capital and obtaining 
production efficiencies, choose to enter into agreements to form joint ventures 

with companies from foreign countries. Foreign participants in joint ventures 

may be United States subsidiaries of foreign companies or the foreign company 

itself. Section 7(2) requires that the antitrust laws of a foreign country under 

whose laws a foreign participant is organized accord national treatment to U.S. 

companies with respect to pax tidpatiun in production joint ventures. By yzlaw$/' 

the bill intends to encompass international agreements to which such foreign 

country is a party. Accordingly, a country that is a party to an international 

agreement with the United States that accords national treatment satisfies the 

requirements of Section 7(2). The committee therefore believes that the hill is, 

and should be construed to be, fully consistent with the national treatment 
commitments of the United States set forth in such international agreements as 

treaties of friendship. Commerce and .Navigation, bilateral investment Treaties, 

Free Trade Agreements, and the various OECD instruments.
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AMENDMENT NO. 

Purpose: Committee amendment.

LN THE SENATE OF THE UNITED STATES—103d Cong., 1st Sess.

S. 574

1

2

4

6 SEC. 2. FINDINGS AND PURPOSE.

7

8

9

10

11

To amend the National Cooperative Research Act of 1984 
with respect to joint ventures entered into for the pur­
pose of producing a product, process, or service.

(a) Findings.—The Congress finds that—

(1) technological innovation and its profitable 

commercialization are critical components of the 

ability of the United States to raise the living stand­

ards of Americans and to compete in world markets;

This Act may be cited as the “National Cooperative 

5 Production Amendments Act of 1993”.

Referred to the Committee on  

and ordered to be printed

Ordered to lie on the table and to be printed

Amendment intended to be proposed by Mr. LEAHY

[Omit the part struck through and 

insert the part printed in italic]
3 SECTION 1. SHORT TITLE.

by -fv))

(jOr-^r-KT)' Or-1

Calendar No. 
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2

1 (2)

2

3

4

5

6

7

8

9

10

19

purpose in helping to promote such arrangements.

(b) PURPOSE.—It is the purpose of this Act to pro-

11 mote innovation, facilitate trade, and strengthen the com-

12 petitiveness of the United States in world markets by

13 clarifying the applicability of the rule of reason standard

14 and establishing a procedure under which businesses may

15 notify the Department of Justice and Federal Trade Com-

16 mission of their cooperative ventures and thereby qualify

17 for a single-damage limitation on civil antitrust liability.

18 SEC. 3. AMENDMENTS.

(3) the antitrust laws may have been mistak­

enly perceived as inhibiting cooperative innovation 

arrangements that promote competition, and accord­

ingly, clarification of the law would serve a useful

(a) Short Title.—Section 1 of the National Coop-

20 erative Research Act of 1984 (15 U.S.C. 4301 note) is

21 amended by striking “National Cooperative Research Act

22 of 1984” and inserting “National Cooperative Research

23 and Production Act of 1993”.

cooperative arrangements among 

nonaffiliated businesses in the private sector are 

often essential for successful technological innova­

tion; and
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1

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

24

25

(1) in the matter preceding paragraph (1) by 

striking “research and development”;

3

(b) Definition.—Section 2(a)(6) of the National

2 Cooperative Research Act of 1984 (15 U.S.C. 4301(a)(6))

3 is amended—

(1) in the matter preceding subparagraph (A) 

by striking “research and development”;

(2) in subparagraph (D) by inserting “or pro­

duction” after “research”;

(3) in subparagraph (E) by striking “and (D)” 

and inserting “(D), (E), and (F)”;

(4) by redesignating subparagraphs (D) and 

(E) as subparagraphs (F) and (G), respectively;

(5) by inserting after subparagraph (C) the fol­

lowing:

“(D) the production of a product, process, 

or service,

“(E) the testing in connection with the 

production of a product, process, or sendee by 

such venture,”; and

(6) by striking “research” the last place it ap­

pears and inserting “such venture”.

(c) Exclusions.—Section 2(b) of the National Co-

22 operative Research Act of 1984 (15 U.S.C. 4301(b)) is

23 amended—
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“(A) the distribution among the parties to 

such venture, in accordance wth such venture, 

of a product, process, or sendee produced by 

such a venture,

“(2) entering into any agreement or engaging 

in any other conduct restricting, requiring, or other­

wise involving the marketing, distribution, or provi­

sion by any person who is a party to such venture 

of any product, process, or service, other than—

“(B) the marketing of proprietary informa­

tion, such as patents and trade secrets, devel­

oped through such venture formed under a 

written agreement entered into before the date

(2) in paragraph (1) by striking “that is not 

reasonably required to conduct the research and de­

velopment that is” and inserting “if such informa­

tion is not reasonably required to carry out”;

(3) by amending paragraph (2) to read as fol­

lows:

of enactment of the National Cooperative Pro­

duction Amendments Act of 1993, or

“(C) the licensing, conveying, or transfer­

ring of intellectual property, such as patents 

and trade secrets, developed through such ven­

ture formed under a written agreement entered
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1

2

3

4

5

6

7

8

9

10

11

12
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14

15

16

17

18

19

20

21

22

23

24

25

5

into on or after the date of enactment of the 

National Cooperative Production Amendments 

Act of 1993,”;

(4) in paragraph (3)—

(A) in subparagraph (A) by striking “or 

developments not developed through” and in­

serting developments, products, processes, or 

services not developed through or produced by”;

(B) in subparagraph (B) by striking “such 

party” and inserting “any person who is a 

party to such a venture”; and

(C) by striking the period at the end and 

inserting a comma; and’

(5) by adding at the end the following new 

paragraphs:

“(4) entering into any agreement or engaging 

in any other conduct allocating a market with a 

competitor,

“(5) exchanging information among competitors 

relating to production (other than production by 

such venture) of a product, process, or service if 

such information is not reasonably required to carry 

out the purpose of the venture,

“(6) entering into any agreement or engaging 

in any other conduct restricting, requiring, or other-
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

17

18

19

20

21

22

15 National Cooperative Research Act of 1984 (15 U.S.C.

16 4302) is amended—

“(7) using existing facilities in connection with 

the production of a product, process, or service by 

the venture unless the use is for the production of 

a new product or technology, and

“(8) except as provided in paragraphs (2), (3), 

and (6), entering into any agreement or engaging in 

any other conduct to restrict or require participation 

by any person who is a party to the venture, in any 

unilateral or joint activity that is not reasonably re­

quired to cany out the purpose of the venture.”.

(d) Rule of Reason Standard.—Section 3 of the

6

wise involving the production (other than the pro­

duction by such venture) of a product, process, or 

service,

(1) by striking “research and development” the 

first place it appears;

(2) by striking “and development” the last 

place it appears and inserting “, development, prod­

uct, process, and service”; and

(3) by adding at the end the following:

23 “For the purpose of determining a properly defined, rel-

24 evant market, worldwide capacity shall be considered to

25 the extent that it is appropriate in the circumstances.”.
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1

4

5

6

7

8

9

10

13

14

15 (2) in subsection (a)—

16

17

18

19

20

21

22

23

24

25

(1) in the heading by striking “RESEARCH AND 

DEVELOPMENT”;

(1) in section 4 (a)(1), (b)(1), (c)(1), and (e) by 

striking “research and development” each place it 

appears; and

(2) in section 5(a) in the matter preceding 

paragraph (1) by striking “research and develop­

ment”.

(A) by striking “and” at the end of para­

graph (1);

(B) by striking the period at the end of 

paragraph (2) and inserting “, and”; and

(C) by inserting after paragraph (2) the 

follovdng new paragraph:

“(3) if a purpose of the venture is the produc­

tion of a product, process, or service described in 

section 2(a)(6)(D), the identity and nationality of 

any person who is a party to the venture or who

7

(e) Technical Amendments.—The National Coop-

2 erative Research Act of 1984 (15 U.S.C. 4301 et seq.)

3 is amended—

(f) DISCLOSURE.—Section 6 of the National Cooper-

11 ative Research Act of 1984 (15 U.S.C. 4305) is

12 amended—
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1

2

3

4

5

6

7

“APPLICATION OF SECTION 4 PROTECTIONS TO

11

12

17

18

19

20

21

22

23

24

25

“(2) each person who controls any party to the 

venture (including the party itself) is a United 

States person, or a foreign person from a country 

the law of whom accords antitrust treatment no less 

favorable to United States persons than to that 

country’s domestic persons with respect to participa­

tion in joint ventures for production.”.

pears.

(g) Limitation.—The National Cooperative Re-

8 search Act of 1984 (15 U.S.C. 4301 et seq.) is amended

9 by adding at the end the following new section:

10

PRODUCTION OF PRODUCTS, PROCESSES, AND SERATCES

“Sec. 7. Notwithstanding sections 4 and 6, the pro-

13 tections of section 4 shall not apply with respect to a joint

14 venture’s production of a product, process, or senice de-

15 scribed in section 2(a)(6)(D) unless—

16 “(1) the principal facilities for such production 

are located in the United States or its territories, 

and

8

controls any party to the venture, whether separately 

or with 1 or more other persons acting as a group 

for the purpose of controlling that person.”; and

(3) in subsections (a), (d)(2), and (e) by strik­

ing “research and development” each place it ap-
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2 STATES COMPETITIVENESS.

3

(b) Annual Report by the Attorney Gen-

on

16

17

18

19

20

21

22

23

24

25

26

9

1 SEC. 4. REPORTS ON JOINT VENTURES AND UNITED

444 ft fet of joint vetrtures tor which notice wos 

fifed fttfeer section fife4 of the National Cooperative 

Research ftnd Production Act of 1998 during the 42- 

month period for which the report fe made, including 

the purpose of eaeh joint venture end the identity 

end nationality of each party to the joint venture as 

deseribed in that section; end

(1) a list of joint ventures for production for 

which notice was filed under section 6(a) of the Na­

tional Cooperative Research and Production Act of 

1993 during the 12-month period, for which the report 

is made, including—

10 ERAL.—In the 30-day period beginning at each 1-year in-

11 terval after the date of enactment of this Act for 9 years,

12 the Attorney General shall submit to the Committee

13 the Judiciary of the House of Representatives and the

14 Committee on the Judiciary of the Senate—

15

(a) Purpose.—The purpose of the reports required

4 by this section is to inform Congress and the American

5 people of the effect of the National Cooperative Research

6 and Production Act of 1993 on the competitiveness of the

7 United States in key technological areas of research, devel-

8 opment, and production.

9
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4

5
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10
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20
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22
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24

(2) a list of cases and proceedings brought dur­

ing that period under the antitrust laws by the De­

partment of Justice and the Federal Trade Commis­

sion with respect to joint ventures for which notice 

was filed under that section at any time.

(c) Triennial Report by the Attorney Gen­

eral.—In the 30-day period beginning at each 3-year in­

terval after the date of enactment of this Act for 9 years, 

the Attorney General, after consultation with such other 

agencies as the Attorney General considers to be appro­

priate, shall submit to the Committee on the Judiciary of 

the House of Representatives and the Committee on the 

Judiciary of the Senate—

(1)(A) a description of the technological areas 

of research, development, and production most com­

monly pursued by joint ventures for production for 

which notice was filed under section 6(a) of the Na­

tional Cooperative Research and Production Act of

10

(A) the purpose of each joint venture;

(B) the identity of each party described in 

section 6(a)(1) of that Act; and

(C) the identity and nationality of each 

person described in section 6(a)(3) of that Act; 

and
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1

2

3

4

5

6

7

8

9

11

1993 during the 3-year period for which the report 

is made; and

(B) an analysis of the trends in the competitive­

ness of United States industry in those areas; and 

(2) a supplement to the report submitted by the 

Attorney General under subsection (d) reflecting 

changes in antitrust treatment of joint ventures for 

production under the laws of other nations.

(d) Review of Antitrust Treatment Under

10 Foreign Laws.—Not later than 1 year after the date of

11 enactment of this Act, the Attorney General, after con-

12 sulfation with such other agencies as the Attorney General

13 considers to be appropriate, shall.submit to the Committee

14 on the Judiciary of the House of Representatives and the

15 Committee on the Judiciary of the Senate a report on the

16 antitrust treatment of United States businesses that are

17 parties to joint ventures for production under the law of

18 each foreign nation in which there is operating a business

19 that filed notice under section 6(a) of the National Coop-

20 erative Research and Production Act of 1993.
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REPORTS

Amend section 4 of S 574 to read as follows:

in key

"SEC. 4. REPORTS ON JOINT VENTURES AND UNITED STATES 
COMPETITIVENESS

(2) a list of cases and proceedings, if any, brought 
during such two year period under the antitrust laws by the 
Department of Justice and by the Federal Trade Commission 
with respect to joint ventures for the production of a 
product, process, or service for which notice was filed 
under such section.

"(c) REPORT BY THE SECRETARY OF COMMERCE.—Three years 
after the date of enactment of this Act, the Secretary of 
Commerce shall submit to the Committee on the Judiciary of the 
House of Representatives and the Committee on the Judiciary of 
the Senate a description of the technological areas of 
production most commonly pursued by joint ventures for the 
production of a product, process, or service for which notice 
was filed under section 6(a) of the National Cooperative 
Research and Production Act of 1993 during the three year 
period after the date of enactment of this Act, and an analysis 
of the trends in the competitiveness of United States industry 
in such areas.

"(a) PURPOSE.—The purpose of the reports required by this 
section is to inform Congress and the Amercian people of the 
effect of the National Cooperative Research and Production Act 
of 1993 on the competitiveness of the United States 
technological areas of production.

(1) a list of joint ventures for the production of a 
product, process, or service for which notice was filed 
under section 6(a) of the National Cooperative Research and 
Production Act of 1993 during the two year period after the 
date of enactment of this Act, including the purpose of 
each such joint venture and the identity and nationality of 
each party to such joint venture as described in such 
section; and

"(b) REPORT BY THE ATTORNEY GENERAL.—Two years 
date of enactment of this Act, the Attorney General 
submit to the Committee on the Judiciary of the House of 
Representatives and the Committee on the Judiciary of the 
Senate--

PROPOSED AMENDMENT TO S. 574

after the 
shall
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Purpose of Proposed Amendment

The proposed amendment would limit the scope of the reports 

required by section 4 to production joint ventures, which are 

the focus Of S. 574 and the only joint ventures that are 

required by the proposed amendments to section 6(a) of the Act

to submit information on nationality of parties. It would also

substitute initial reports, which could be supplemented by such 

follow-up reports as are deemed necessary, for permanent

reporting requirements. Permanent reporting requirements 

consume scarce agency resources and can outlive their

Finally, the proposed amendment would substitute usefulness.

the Secretary of Commerce for the Attorney General as the 

reporting agency on trends in competitiveness of United States

The Secretary of Commerce is better situated to industry.

develop and submit such reports.

2 -

"(d) REVIEW OF ANTITRUST TREATMENT UNDER FOREIGN LAWS.—Not 
later than one year after the date of enactment of this Act, 
the Attorney General shall submit to the Committee on the 
Judiciary of the House of Representatives and the Committee on 
the Judiciary of the Senate a report on the antitrust treatment 
of United States businesses that are parties to joint ventures 
for the production of a product, process, or service under the 
law of each foreign nation whose domestic businesses filed 
notice of a joint venture for the production of a product, 
process, or service under section 6(a) of the National 
Cooperative Research and Production Act of 1993 at any time."
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PROPOSED AMENDMENT TO S 574  PREEXISTING JOINT VENTURES

Purpose of Proposed Amendment

The proposed amendment would permit production joint

ventures formed before the National Cooperative Production

Amendments of 1993 to file notifications under section 6 of the

National Cooperative Research and Production Act of 1993 (the

"Act") and thereby obtain the damage-reduction protection of

section 4 of the Act. Under the amendment, however, section 4

protection for such preexisting production joint ventures would

be prospective only.

The proposed amendment is a middle ground between the

retroactive section 4 protection offered to preexisting joint

R&D ventures by the National Cooperative Research Act of 1984

and the approach in S. 574 as introduced, which would generally

deny the protection of section 4 to preexisting production

The purpose of the amendment is tojoint ventures.

Amend section 6(a) of the National Cooperative Research and 
Production Act of 19.9 3 in pertinent part to read as follows:

"SEC. 6(a) Any party to a joint venture, acting on such 
venture's behalf, may, not later than (i) 90 days after 
entering into a written agreement to form such venture, or (ii) 
90 days after the date of enactment of this Act (or, in the 
case of a joint venture the purpose of which is the production 
of a product, process, or service, as referred to in section 
2(a)(6)(D), 90 days after the date of enactment of the National 
Cooperative Production Amendments of 1993, in which case 
notification under this section shall convey the protections of 
section 4 only prospectively), whichever is later...."



&007©202 514 3980 OU03/24/03 18:20

accord equal treatment, on a prospective basis, to all 

production joint ventures under the Act.

While it might be argued that preexisting production joint 

ventures could bring about this same result by disbanding, 

reforming, and then filing a notification under the Act, it is 

uncertain whether the courts would recognize such action as

adequate to obtain the protection of section 4. Thus, the

amendment is appropriate to clearly level the playing field for 

all production joint ventures on a prospective basis.

2 -
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interagency on a draft previously viruulatod Uy OMB.
Accordinglyt we request that you transmit the following languige

(including the party Itself) ie a United States 
ui a furelgn person fxoiu a ocruntry the lait. -&£_Mh (A

Slatllculy, the U.S. -Canada Free Tradesection '>r(2)»

That iBr aeCfion 
not

contained in section 7(2). For example, any_gountaLwit i__
which the united States hasQ.n forceJa Bilateral invests mt 
Treaty, which provides ror the nondiscriminatory treatne it 
or foreign invoE-tm«n'U/ would saLltiry Uio condition ot

i
i

APR ’93 10;32

i
I

contains a so-called "reciprocity* requirement
7 0) provides that the antitrust protections or the Act shall

Is less favoratlo to US personis than that country' s domestic 

persons.

wc believe that there should bo language in the confarenas ra >ort 
that maxofi clear our understanding that the reference in seat on
7(2) to "the law" Inalndec all international treaties, agreed mts 
and other binding obligations between the United States and t ie 
foreign country. This language reflects and incorporates

to the Congress for insertion in the uunfershce report:

Section 7(2) provides that the protections of section 4 
shall not apply with respect to u joint venture's production 
of a product, process, or service described in section 
2(a)(6)(D) unless "each person who controls any party to the 
venture (including the party Itself) is « United States 
person, or a foreign peisvn fxuiu a country the 1UM..M> 
accords antitrust t^sstmant no less favorable to United 
0-tateo persona than to .teho that country'e domestic: parse is 
with respect to participation in joint ventures for 
production.•» (Emphasis added) Vbe phrase "the law* is 
intended to include not only a country's domestic antitr ist 
law, but also all international agreements and other bin ling 
obligations to which that country and the United States ire 
a party. Thus, all such international obligations, whet ler 
bilateral or multilateral, would be examined in determining 
whether a particular country satisfied the condition 
contained in section 7(2). For example, any_countryjwit i___

subjbct:

Pursuant to interaganoy dlacuoaiona chaired by the National 
sconomio council, ustr submits ths following interagency-cleared 
language for inaluelon in the Conference Report on 3.S74. Th I

TOJ Jim Jukes, Office of Management & Budget

FR0M: Ira Shapiro, General counsel, ubtk I Si

proposed Language for Insertion into the Conference 
Report on S> 574

purpose of the insert is to make clear the scope of the 
legislation's amendment of the National Cooperative Research k< 
of 1984. Among other proposed changes to the 1984 Act, S«574 
proposes the insertion of a new provision, section 7(2), wbio i 
contains a so-called "reciprocity* requirement. That is, sec ; 
7 0) provides that the antitrust protections or the Act shall i 
apply to any joint venture controlled in part by a foreign pe son 
from a country "the law of whom accords" antitrust treatment diet

intended to include not only a country's domestic antitr ist

ire
U puxuy. X41UI*, axi ouvn ahv». imv.v.n*. 
bilateral or multilateral, would be examined in determining
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PROPOSED AMENDMENT_jm_£

. 6(a) Any party to a joint venture, actin? on snob

section 4 only prospectively), whichever is later....

entering into a written
Lrw ____

case of a joint venture the purpose

_574 - PREEXISTING JOINT VENTURES

6(al of the; National Coopergtive. 
qf J 993 jn pertinent part to t£

Amend section
Production Ac

later than (i) 90 days after 
agreement to form such venture, or (n) 

90 davs'after the date of enactment of this Act (or, in the 
90 days alter tn* « __ -----Qf which is the production

"SEC . .
venture's behalf, may, not

enactment of this Act (or.

referred to in section
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A Rule of Reason Analysis lor Maximum Price Setting

In Albrechi v, HeiQld Co., 390 U.S. 145 (1968), the Supreme Court hold that
any type of price setting arrangement would bo o per ge vio'ation of Section 1

stated, in a footnote, that Albrecht was '•.he only case in which the court has confronted

Lis

STATEMENT OF THE AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION

ON S. 429, THE CONSUMER PROTECTION AGAINST PRICE-FIXING ACT OF 1991

f

k?;.; American Newspaper Fublishars

■'OU

.U

of the Sherman Act1. No possible benefits would be analyzed; no 'effect on 
competition' analysis needed to be done. The Albrecht decision has been 
roundly criticized by C wide range of legal sol iclais arid clearly avoided in recent 
lower court decisions. In feet, the Supremo Court Hsslf has indicated that 
Albrecht may not be correctly decided. In Atlantic Richfield Co. v,JJ5,,A. 
Petroleum Co., 110 S.Ct. 1884 (IWU), the Court stated (in a footnote) lhal il^was 
only assumirfs that Albrecht was correctly decided. In a Icter footnote, the Court 
pointed cut the possible procoi iipeliiive effects of vertical maximum price setting 
and indicated that these effects arc clearer now than at the time cf the Albrecht 
decision. The Court listed a multitude of scholarly articles identifying the potential 
procompetitive effects of vertical price setting.

1
G.-- A-;t’/Art^err ■'

nA •

The American Newspaper Publishers Association (AMPA) supports the 
provisions of S. 429, the Consumer Protection Against Price-Fixing Act of 1991, that 
exempt maximum price setting from the statutory ger se rule for issale price 
maintenance. However, in order Io avoid confusion, maximum price setting 
should also be excluded from Section 8(a) of the bill, the section which establishes 
an evidentiary standard sufficient to overcome summary judgment. In addition, 
ANPA urges Congress - in light of recent trends in antitrust case lew and 
significant consumer benefits - to endorse a rule of reason standard for maximum 
price setting cases.

i

’ In Atlantic Richfield Cc. V. USA Petroleum Co., 11C S.Ct. 1884, the Supreme Court

an unadulterated vertical, maximum price-fixinfl arrangement. (ARCO, at 1890).
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The ANPA urges Congress to recognize the trend in recent antitrust case law 
to examine the Supreme Court's decision in ARCO and then to go on record in 
suppoil of the rule of reason standard in maximum pilce selling cases. Congress 
can send a clear signal to the courts that there are consumer benefits and a 
clear economic rationale for maximum price setting. Application of the per se 
rule in such coses is outmoded end contrary to the public interest.

Per se rules ar© established as o means of saving courts' time. If a practice 
is so pernicious that it always has anticompetitive effects, then the courts need 
not waste time -- in fact, plaintiffs need not waste time -- proving these effects. 
However, the Sherman Act was designed to protect American consumers against 
restraints of trade, against cnti-competit ivo behavior. For practices that may be 
anticompetitive, but are not necessarily so, the Court studies the practices, 
determines the effects, and evaluates the extent to which the practice is 
anticompetitive, if at all. This is known as a rule of reason analysis. In ARCO the 
Supreme Court was clear that maximum price setting schemes have the potential 
for being procompetitiye. If this practice does not always have anticompetitive 
effects, if there is the potential for consumer benefits, shouldn't the Court 
evaluate each instance and determine whether the spirit of the Sherman Act has 
been violated?

Statement of the American Newspaper Publishers Association
March 6, 1991
"-'age Two

The newspaper business provides a clear example of why this is so. The 
profit earned by a newspaper publishing company is not derived directly from 
sales of the newspaper. In fact, the nominal price of a daily paper does not 
come close to covering the cost of news-gathering and printing. A newspaper's 
levenues are derived primarily from odveitising revenues, lhe idles of which aie 
based directly on the newspaper's circulation. Therefore, the number of readers 
of a paper dictates its economic success, not because of the price each of these 
readers is willing to pay each day, but because of the amount each of the 
paper's advertisers is willing to pay to reach those readers. When independent 
(Jislribulois liiciease lhe price of the u.ewspupei, fewet papeis aie sold, which 
decreases advertising revenue.

Many newspaper publishers distribute their newspapers in whale or part 
through independent distributors. These distributors buy the newspaper from the 
publisher, and often have exclusive delivery routes or sales areas. In contrast to 
the publisher, these distributors derive revenue only from the sale of the 
newspaper. They may make more money by selling newspapers at higher prices, 
Avnn though those higher prices may cause fewer sales ~ and will cause 
consumers to pay more.
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Absent resale price rnainienance or other faators, the dlstribuloi niay

advertisements in the newspaper will reach fewer readers.

forced to pay higher prices Hiori they would have had maximum resal- pru .

Statement o( II ie American Newspaper Publishers Association 
March 6, 1991
Pec© Three

proving that Hie conduct alleged by plaintiffs actually would have henefltted 

consumers.

Absent resale price maintenance or other taators, the dlstrlbu oi 
choose to raise its prices to consumers to a ievei which il believes will maximize 
its profits. Although the distributor may gain by doing so, the distributor is the only 

As the Supreme Court recognized in Arco, in such circumstances maximum resale 
price setting can protect consumers against exploitation by the dealer acting os 
a local monopolist.

The effects of the per se rule ui i newspaper publishers and others are real. 
In addition to dealing wilh circulation losses and consumer complaints caused by 
price gouging distributors, newspaper publishers hove been torced to de.end 
themselves in private antrirust litigation against charges that they have engaged 
in maximum resole price ma ntenance. and to fight huge treble damage c aims. 
At least before Arco, newspaper publishers could rot defend themselves by

detrimental to American consumers and should clearly be discarded. While there 
may be some cases in which maximum price sotting proves to violate the 
Sherman Aci, this is clearly not the case in the newspaper industry, thus maximum

Moreover, the Albrechl iule has not served to protect independent 
distributors, Pul in many cases, has eliminated them. In response to A.breeht ord 
potenlial antitrust challenges, many newspaper publishers have terminated Inen 
indeoendent distributor arrangements, and converted to employee ui agency 
distribution systems. Finally, newspaper consumers in many areas have boon 
forced to pay higher prices Ilion they would have had maximum resal- pne . 

selfing been permittee.

We firmly believe that the per se rule for maximum Price. is

beneficiary. The newspaper publisher loses, because the newspaper's circulation 
and ulliactiveness to advertisers decrease. Advertisers lose, because their 
advertisements in the newspaper will reach fewer readers. Most strikingly, 
consumers lose, because it they buy from lhe distributor, they pay higher prices.

may ________r-, .thusmaximum
Agreements should be analyzed individually, not on c per se basis.

of reason approach.
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May 8, 1991

Dear Senator Brown:

7

.l-H

I he Honorable Hank Brown
717 Han Senate Oitlce Building 
Washington, D.C. 20510

M .lanvft
>/»oa Prosirf«f7VL«£pi P'VJ 6ff».rV

“'r t •<x< *■.
T"-4 ■

In Albrecht v. Herald Co., (090 U.S. 145 (1908)), the Supreme Court held that any 
type of price setting arrangement would be agorae violation of Section 1 of the Sherman 
Act No possible benefits would be analyzed; no "effect on ccr^p€titlon,* analysis needed 
to be done. The Albrecht decision has been roundly criticized by a wide range of regal 
scholars and clearly avoided in recent lower court decisions. In fact, the Supreme Court 
itsolf has indicated that Albrecht may net be correctly decided. In Atlantic Richfield Co. 
v. U.S.A. Petroleum Co., 110 S.Ct. 1884 (1990), the Court elated (in a footnote) that it 
was only assuming that Albrecht was correctly decided. In a later footnote, the Court 
puinted uul the possible pro-competitive effects of vertical maximum price setting and 
indicated that these effects ere clearer now than at the time of the Albrecht decision. The 
Court listed a multitude of scholarly articles identifying the potential pro-competitive effects 
of vertical price setting.

Per se rules are established as a means of saving courts' time. If a practice is sc 
pernicious that it always has anticompetitive effects, then courts need not waste time •* 
in fact, plaintiffs need not waste time - proving these effects. However, the Sherman Act 
was designed to proteci American consumers against restraints of trade, against anti­
competitive behavior. For practices that may be anticompetitive, but are not necessarily 
so, the Court studies the practice, deieimines the effects, and evaluates the extent to 
which the practice is anticompetitive, if at all. This is known as a rule of reason analysis. 
,n ARQO th© Supremo Court was clear that maximum price sotting schemes have the 
potential for being proenmnetitive. if this practice does not el wavs have anticompetitive 
effects, if there is the potential for consumer benefits, shouldn't the Court evaluate each 
instance and determine whether the spirit ul the Sliennan Act has been violated?

On behalf of the American Newspaper Publishers Association (ANPA), I write io 
let you know of our strong support for tha provision in your amendment to S. 429, the 
Consumer Protection Against Price-Fixing Act of 1991, that would codify a "rule of 
reason" analysis for maximum price setting cases. This would allow publishers to ensure 
reasonable newspaper prices fortheir readers. For this reason we support passage of 
your amendment to S. 429. By establishing a price cap wo give consumers a low-cost, 
high-quality newspaper, while providing our advertisers with a lerge audience.

At V —;

TO AOVANCf Th* CxuSf or i f-MI W/.-
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Letter to Senator Hank Brown
May 8, 1991
Page Two

The AN PA Ulyas CunyieSb io recognize the trend in recent antitrust case law, to 
examine the Supreme Court's decision in ARCO, and adopt your amendment codifying 
a rule of reason analysis for maximum price setting cases. Clearly there are consumer 
benefits from maximum prices and an obvious economic rationale for setting them. 
Application of the se rule in such cases is outmoded and contrary' to the public 

interest.

I he newspaper business provides a clear example of why this is so. The profit 
earned by a newspaper publishing company is not derived directly from sales of the 
newspaper. In fact, the nominal price of a daily paper docs net come close to covering 
the cost of news-gathering and printing. A newspaper’s revenues are derived primarily 
from advertising revenues, the rates of which are based directly on the newspapers 
circulation. Therefore, the number of readers of a paper dictates its economic success, 
not because of the price each of these readers is willing to pay each day, but because 
of the amount each of th© paper's advertisers is willing to pay to reach those readers. 
When independent distributors increase the price of the newspaper, fewer papers are 

sold, which decreases advertising revenue.

Many newspaper publishers distribute their newspapers in whole or part through 
independent distributors. These distributors buy the newspaper from the publisher, and 
often have exclusive delivery routes or sales areas. In contrast to the publisher, these 
distributors derive revenue only from the sale of Ute newspaper. They may make more 
mcney by selling newspapers at higher prices, even though those higher pr.cos may 

cause fewer sales - and will cause consumers to pay more.

Absent a maximum resale price, the distributor may chouse to raise its prices to 
consuuiers to a level which it believes will maximize its profits. Although the distributor 
may gain by doing so, the distributor is the only beneficiary. The newspaper publisher 
loses, because the newspaper's circulation and attractiveness tn advertisers decrease. 
Advertisers lose, because their advertisements in the newspaper will reach fewer readers. 
Most strikingly, consumers lose, because if they buy from the distributor, they pay higher 
prices. As the Supreme Court recognized in Arco, in such circumstances maximum 
resale price setting can protect consumers against exploitation by the dealer acting as a 

local monopolist.
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challenges, many newspaper publishers have terminated their independent distributor

Claudia Jarnos
Vice-President, AN PA

i
?
i

i

auunivu vj dealing with circulation losses and consumer complaints caused hy price- 
aouqinq distributors, newspaper publishers have been torced to defend themselves in

. .... _s______ thn.. ... urin-■>.orI in ma/iniim

Letter to Senator Hank Rrown

May 8. 1<W1
Page Three

03.'02.'93

price maintenance, and tu light huge treble damage claims.

newspaper 1
by plaintiffs actually would have berefittsd consumers.

Moreover, the Albrecht rule has not sei ved to protect independent distributors, but 
in many cases, has eliminated them. In response to Albrecht and potential antitrust 
challenges, many newspaper publishers have terminated their independent distributor 
arrangements and converted to employee or agency distribution systems. Finally, 
newspaper consumers In many areas have been forced to pay higher prices than they 

would have, had maximum resale price setting been permitted.

Wc firmly believe that ths per so rule for maximum price setting is detrimental, to 
American consumers and should be discarded. While there may be,S0l}ief^sJ^hJ  ̂

not

The effects oi the £gL se rule on newspaper publiohom and others are real. In 
addition to dealing with circulation losses and consumer complaints caused hy pnee- 
qouging distributors, newspaper publishers have been forced to defend themselves m 
private antitrust litigation against charges that they have engaged in maximum resale 

treble j-—- At |eaat before Arco,
publishers could not defend themselves by proving that the conduct alleged

maximum price setting proves lu violate the Sherman Act, this is dearly not ths case in 
the newspaper industry. Maximum price agreements should be analyzed moividiially, 

cn a per sc basis.

We urge the Senate to adopt your amendment.

Sincerely,



1 6 : 66 ,Z,202 613 2361 
PODESTA ASSOC 

�QNGflES�IONAL l O:COR I) - SENATE

,revent �=:npotltfon. Mr. Rill h11. 
t$ lhl� i:. b l,;sd bill, He dooo not 
1k It. 1s 1n the mtereSt oC nu.: cvu• 
.el'$. 

e:;c 11.re people that iir11 �pgolnted 
bu 1're�ldcnt a., mcnibcra of his •d­
tstrat.lcn, and U1ey tecl th&t- thi.:; 
1� not tn the Interest of consumen;. 

• FedonLl 'Ihde Cotnmllislon Is
i>et up upee!ally to cee that there 
r tro1.de an<l Lo .i;1'1lvcnt. comblna­
t.hat woulc1 hurt the publk: 1iutl 

wners. Tbey ;1 rP. ODl)OSed to this 

e American Bar .t\S5oct�tlon ha.:; f:I� th!$ bllJ for years, and Lt1e;y 
c oonoluded that It. Is a bad bill. 

1� ::.hould not pa::::, tha.t It ls not In 
interest ot co1�WJ.1era. 
any bus(ness assocJatlons oppos1: 

bill. M11.ny antitrust ex�rts 
� t.hb blll. U we :uo galna tn 
�te tn tl\e wurltl, we h11d better 
, � this bill. lt l.s not In t.ht: IJ�t 
arect of the p�nplc of America. It Is 
I 1n the beat lntocect of busin�-��- It 
ot In the �\. i.;1tcr�t of contum· 

he Supreml'! Court ha.s banded 
two dcch;ioni. thllt thi!<. hill would. 

rrult:. LIVO Gui,rcmc Court d.cl-
-one that wa.s una.ulmuus, and 

. t.hf!r that wa.s a 6 to i vote. �o 1 
Pk tnY oollu.;ues hRi1 bAttc.r lhlnk 
p Lidc,1 e they vot.c to �upport this 

�e -will have a voice vo1.e lD $L Ut.U\! r.But r w;1nt to u.y tha.t. In my OS,ln· 
1l thb bill p�cs-:rnd shn11lrl It 
U1e House-we can expect a veto,

I tntnk tlle veto wlll lJc upheld.
a.tur t.he Senate acts, something 

be work�!1 nut amon« the Govern• 
l,nt &fencic::., the House. and ChP. 
riate. to 11:c:L lec:t.lAtion tha.t le not 
inmental, tha.t ts or.� ll 1h1i, U not, I 
!utnly hope the Prcsid�t w,u veto 
� blll. I uree m� Mllcairucs to vote 

�
�t thb bill. 
ICl<l Lhtl nwr. 

he PR�iUl.NG Ol"FICER. The 
imtor from South Carolina f1Clds 

�

. floor, 
U1en: tu1 Lher debate:? 
r. Mi..TZ!;N!JAUM. Mr. Prc:ildcr.t,

1erest the 11.bsence oi a Quorum. 
e PRF-�mrno OFFICER. The 

k ,.,,111 c:ill the roll. 
e k"l!.latlvc elcrlt proco11ded to 

1 lhe roll. 
-.f,._ METZENDAUM. Mr. PrcsldenC., 
oak \lnanimow; t:nn.-;ent that the 
er Cor t..ho Quorutl\ call be r��l"fn11-

he PRESlDlN(J OFF[Ctft.. With· 
t ohjr.r.tion, It Is so oroered. 

lie Question 11; nn the enttos:m1ent 
d tblrd rclt.dint o! lh11 bill. ll'I 
enaeo. 
he bill, &S am�naca, wa:i v,ui:,e,j to 
ene,-M.�Pd for a third r«ainr. was 

ad the third time, 11rvi ['l'.SSl'!<i. a.s fol-

Act may be ,.,, �,. u " Tl1� c ... . .. ,. . . · ::'rulcc
tlon Ar;ilnst f'rice-l'uunit .II.Cl O! J S(II ".

�s::r.. 2 1'he ConirUII noo1 uun-
< 11 r:or.suruer welfare b 1trc�tl1 cnl)3ncce1 

by an ,.1,1111y to ourch�t l?oods and s.:rvlces 
1>t Jower prlcl'c u • r,�11ll o! vh:orous price 
compcUUOn: 

<3> ycttJCAI prlc• rKtn,IAU ee,,,.r11lly have
&A ll4vtn;c 1Jn1.1i<:t on '°rnpctitlun th•t H· 
IUll.a In ni.�cr c.,vJ�1M11cr pricer. 

(3) recent coun i:kcl:iluc� 1,Avc ao narrow
IY const� Ute lav.-s against vulk�I 111 Ice 
rcstrLints Lha.t con'i\UDer wemue ?la.$ l>uc11 
put lfl Jf'.opardv: Sl\d 

<" tt Is n�y to enact lecblatlon that 
pror.eotc th• tntM·AAU ot consumers in vlcor­
ow prlu eornpctJUon while rctncni,Jne the 
l'ICl'd:I vt llaJlvh,cturcr.. 11.11d olhl)n: to mdn. 
!.&ill tU.SOIIIIUh: ,crvkc:, qu11llly IU\d ufety 
staodardS. 

Ssc. :,. The Sbennan .Ac� 1.5 1U11c:11'1cJ by 
n!deslm&t.lrur ucuon II ancs any ri::tc:,cui.:11"' 
,,.. vction a as section II and by ll\Sert.1111: be­
twun �!Inn '1 and ,ecLJon a, u herC111 re• 
dcu.lil\llt.ed, the follnll"n• nc,, i;ecllon: 

"Coo. I, Co.lClXA> In anv rlvil action bo.sc-d 
00 aectlon I or S of tbls Act, lnr.l,1dilll!! &n 
acuon uruu11,t by the Uolt.cd S1ata or by • 
�w at.Wruc:1 ccnoral. or by Lhe �cJ .. t�l 
Tnele Commu.lv11 under accllon O oC tho 
F�erat Tt-t.Cle COmmbsluu Act, whl�h al­
lccta a CQnlr&ct, combtn&tlon ur "unspln.ct 
lo '6t. chance, or m&llltllln prlc.c::i Co.:ithcr 
1.han a maximum prleel, If e,ur,u1ir1t to u,c 
F•tl"l"lll Rules of Civil Procedure me cout1.
Unck th�t thu<' IJ: �umclent evidence, dlrec�
or olNJwni.t.antl:il. t,nm 'llhleh a trier or fact
could �ono.b\f con�hr/111 t.h.a.t 1, DCr&On 
WIIU a.-:116 & ,ooc1 or <:tn1r:AO lo th• ,:,l11lma.r.t
tcr ru1ih: 0<ulcred lnlO • contf'M:i, combln:.. 
Uon, or Wlli.lJUAC7 •ilh A c:on1peUtor or

,uch ci:umant to curuiil u, dlmlnt.tc prl<ie
competJUon DY &UCll clidtu�UL In th� l(�C.IQ
or aueh 100<1 or Hi�lce, tl1cn Llu, wurt ah&ll 
permit the llk:r or l:ltl to con.sider ,,hcUa:1 
,uct1 ocnou uid £uch competitor cnr.iecd 111 
conc,nl'.t tc:lloo to $Cl. chance, or malm111n 
prlcot fQr R11r.h 100d or liCl'Vi<:c ll\ viola.lion 
or cuah � '""· 
. "<D> Per purpoter ol riunirraoh ( I J, lhe 
�un ■ho.11 find th• ciWIH>f'I' nt •,uUlcitnt 
cvldmcc· that " ponon v:ho s.<'lll t. aood or 
JUVICV �•tucd lnlo a contr�ot, cnmblni.t "'"· 
or COl'l$plnicr It the elt.huQnt pre,cl\ll evf. 
o,nc:c Ulat ,ucll 1,111 ...:.n-

"(I) recclVt<l irom a c:umi,,c;lltor ot tho 
cl&llm&nl an cxorus or raU<J11,1Lolf Implied 
reaueat or demand tliat u1e sc:U�r u,11.c ,1,p• 
w curtail or  tllr.1lnale 1>rfct compcuuon uy 
11v rJa.lmanl In the re,ale of auch 1O0..l or 
ctrvlce, •.nd 

-cit> �trmln2t•t1 the rlalm&nt u buycc o(
euch •ood or setvl� fnr rr.�:i.lc or refused to 
.:ontlnuc 10 ,upply \o lhe chhn,ull &0me or 
I'll c,f •u�h 400<b or orvkM r�'llll'$l l!d bv 
�he Clo.lmanl e.nd 5uch nquott or ,1.-mlUld 
wu �ne maJur '"",..c or a11ch tcrmlnMfcn or 
retus.J to conllnuc w .upc;ly. 

"(Cl t'or purposa ot •ul.o1,u,r•;Taph 18><11), 
no such request or ClemARQ shall lie: llcc:m,d 
to conslltule the major cause or 511\:11 Le, mi• 
,,.1 111n or rcCw:al to conunue to al:1,1VIY 
unlff•. "'' A minimum. there Li e\!ldc11ce u1at 
�arh l>t!t'SOI\-

� "(I) u::,nmly or lm1>ltc:dlY acqu!tsee<i to 
lh• requut or (1 .. mand. or 

uuo eKpru.cly or lmrillr.dl)' thrutencd, or 
luok ac;UonJ. in •ddiUcc lo th .. IPrminatlon 
v1 , dw� to continue lo suppl� al l�._c:', tn 
the �- lo ,uc·Ull or dtmln,-.1.{! prlrr rnmm:• 
llllOa b)' U\c c:J.'1111&.nt or oth"� 11na:,.1cd in 
the fCSlile or iOodai ur 11Crvloc.:i. 

"(0) I. <1ec1s!on II)' SU1:h �•�on to 11lkr, 
wholly or In pul, lt.1 dii.1rl1>uU011 l)Ollcy 
throus:h adOl)lloll oi cxclUSI"' d.lUrlbUl\11 
ouu,, ... nr vuLk&l loCtllon, cu,tomcr or tcr­
ritorf"I rJa.uses ,hall not con.stltulc an 

ottinn tc �L!r�ail .,, .. Hrni11:1.1� pr rre comoeti­
Uon tor PU'1X>CN o! cu�niph (Cllfil. 

• <:ll ln maid� ltc d•t-1.a.ulon with N!• 
.spect. w LIie "xl.stenc,s of a eontzod, oombi­
n:.iuon or t;t11Uo11h 11c;y, the '°'1rli N\&ll corw1d 
•r cv1<1encc In rcbuU.al 11u1.1.,c,1 Ull&' eny
lctual. bona fide nonpnct busl.Des.1 Jw;L!t�11· 
liun for the tenntn&t!on Of tilt: cl.tmAnt or 
the r.Cuol tn 11onUnue to sul)S)]y the claim•
o..11,. 

'<3> Tho cowt 1h� not (V!rmit the �rler 
uC {c:;i,.1. t.o c:o,uldcr wh�lhu zudl p�n and 
sucn cu11111-.:Utor �d In conccirted 
cclJDO lo sel, cll,m,c, c." mll.l1:1ta.m priocia for 
sucl1 iOOd& or SC.rtlce In VlolaUul\ ot auch 
section if lhe court acc.enn1nes Uui:L u,e 
trier llf (&et could onb ftn4 \l\at sucb 
peNon � s11rh r.nm�tltDr ennaed In con• 
cutcd o<illon by msktng lnf,.rences which 
are l1111>bLU1lbl'-

-lb) ln tut> chll KU.Oft � cm s41Cllon l
or J 01 tlll3 /Let. lu<J14<llu1 a.n action brou;ht 
ll:,r th, United :Stales or DY a ISL<i.U: 11ttornc:)' 
11:entral. or by the FelSe.ral ·1nae cwwu;,.. 
glon ,,ntlP.r ,cctlon I oC the Feileral TnlOc 
Com,,.iu ion Arr. 'llhlc:h alleilli a contract, 
con,b111it1on, or conarilr.u-y to set cha111:e er 
lllith ,t;tln prl�. tho CCMlt th..t. th• �11111, nf & 
100<1 ur c.ta vice and ,he purchuw of • enllll 
or servJc:e cuLc:1 c<J Luto an �-t to ut. 
cha.ru:• or m&lntaln the rt::oNe pri" of • 
good or sel'Tke 1nau be 1uu1c1u1� lo co,tl:;tJ.­
tu tc a vlolallon of MJCh aeetl0.ll. Citc1:JJl Uia.t 
1 hi• $Ar.lion shall not apply when tne ,,rce. 
mcnt to 5''t, ch&nre. or tnlintaln the rcs:ue 
price ot c,. ,ooc1 or sffVfee In an �cnt to 
• Ct, Ch il.niO. Ot m.!o.ta.l n .I hf! m&lWn um 
r�tilc 1.1• tc;e of • sood o, aervtu. 6Ut'tl rn111CI•
mum rcsa:t ;,cl1.-w •ci-ccmcnt., oholl not b"
deemed 1110:al oer K Alli.II •ucc:A>CllL:i i;hall
be Judiied on U\C Oasli at Lhcli �ble
ncss. talunf lnto aoco1mt. &1l relevant fai:lu,,. 
afff'r.tln11 comoetillon in the rtlevanl
1n11rlr.0L 1or I hl'I rood or 114rvlce Uiat Ii me 
::.u�J.ict of the aen4'ml!nL An UttemcJlt be·
tween tho eeflw ol a rt>NI or scrvtcc and the
purl;lo»cr or a. iroo4 or awvtoe to tnmh1att
anon1cr uu, chucr u a dcaler or t.o ,.,.,11�1i 

lo COOLlnuc lu •Uypl7 ...eh othff pu.uh:u" r
gh&II COl\$lltlll.t a vtolaLluu ur auc:h �on 1l
such purchuc1· •s GIIICOUnL prkln& "'� the
n11Jor cause o! sudl temiln;iUan v, cdu:Rll
t i, rnnttnue lo su1>1>1.Y. whett1er or iio, • SIJ':•
,::itlc t>rf..-,- 11, orfee level ls a,creech1poo.". 

e�. t. Nolhlnc In thts Act shall be con-
11:1,cd to cruin11 th� r,.1111lrunent of lhc 
5h.:, ,Mn Act thot • violation nf ser:tJon 1 or 
J or ln:n Act wa11 oclr 'be touud upon • tlc• 
lcrminauon inaL Lh11 defendant tnte� lntn 
lD Jllei.!ll C.)('IIJ'ICt., wurlllnatlon, 01' COnQpir. 
8Cl', 

Sa: 5. Uolhing In llllS Ac:t snail ■tfC\.t U·,, 
D t'f'l Ir• t Inn of lllo rule of re�n au.ndurol lu 
vcrtlc�I l�aUan cllw.ses or ve:llc:al tefTlJ.Ofl· 
ti rutNl11• under the anUtl'\l.$1. l&'l\"S, or ltll! 
� :d,1lnc Gla.t• of la'III 'llflh remcct. 10 otncr 
lypea ot nonprice "•ttletl rl'!'ltralntL 

Mr. M:i!."l�NBAUM. Mr. I'r�dcnt, 
I mow• t.n rP.Conslder the vote. 

t,fr. RUDMAN. I move lo lay that. 
.nollvn ou the: ta..blc. 

Thu motion to J11.y on t.h� t11ble · W;l.$ 
Rfr<?cd to. 

?.!On.NINO BUS1N"F:SS 
Mr Ml:T'LENBAUM. Mr. Pr�i�cnt, 

I a.1k unanimous ('l'ln.c;ent tha� there 
now l.ic: a period !or mornlne husln� 
wlth �enat.on. tJC, mttted to �e::ik 
thcrl!ln. 

Th• PRESintNG OFFICER. w1 1 n­

oul uuJcctlon, it t:; r.o order•rl. 

--


