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having wider implications than a careful reading of the
specific holding of the court would require. For example, it
might be necessary to argue that the decision incorrectly
requires the Department to develop an extensive administrative
record supporting the approval of any demonstration. Filing
papers that read the opinion broadly would be very undesirable
since, if a rehearing is not granted, the Department would
have made unnecessary concessions in this regard.

3. Because the specific holding is narrow, the Department should

* be able to comply with the mandate without a substantial

change in policies or procedures and without increasing the
time needed to review applications.

4. In fact, the standards for waiver review specified by the
court are similar to those already adopted by the Department
in the Section 1115 Policy Principles adopted last August. The
procedures specified by the court generally are consistent
with Section 1115 Procedural Principles currently being
considered for adoption by the Department.

S. There is a possibility that an en banc review could result in
a decision that is adverse to the Department on issues that
were argued before, but not decided by, the current panel.

6. Even if the Circuit just affirmed the decision, this could
expand the impact of the decision.

S\ X ARG

Michael S. Wald

- me———— -




































