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April 23, 1993

MR. PRESIDENT:

an< Montenegro,

mere have been negotiations today over final

Bernie Nussbaum has also signed off on

you approve the attached

Approve [ ] Disapprove [ ] Discuss [ ]

>

We recommend that 
draft Order.

THE WHITE HOUSE 

WASHINGTON

John Podesta
Todd Stern
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'’implementing the latest

2. ~
this language.

a draft Executive Order
• U.N. Security Council

scheduled ta take efKct ^Ap^r^^0' 

assuming that the Serbs have not by that time 
v?nePtnd and taken stePs to implement the 
/ance-Owen peace plan.

There have been negotiations tnrtav

in in section 1(d) on p.



April 23, 1993THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

FROM:

SUBJECT:

SUMMARY:

BACKGROUND:

I recommend that you sign the proposedENDATION:

Attachment

Leon E. Panet 
Director <

None of the affected agencies objects to the proposed 
order.

The order would take effect at 12:01 a.m. on April 26, 
1993, when the Resolution's sanctions are scheduled to take 
effect.

Proposed Executive Order Entitled "Additional 
Measures with Respect to the Federal Republic of 
Yugoslavia (Serbia and Montenegro)"

On April 17, 1993, the United Nations
Security Council adopted Resolution No. 820 ("Resolution"). 
The Resolution provided that the international embargo against 
Serbia and Montenegro would be automatically tightened on April
26, 1993, if the Bosnian Serbs did not accept, and take steps 
to implement, the Vance-Owen peace plan.

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503

The Department of State advises that the Bosnian Serbs are 
not likely to accept the Vance-Owen plan. The proposed order, 
therefore, would enable the United States to carry out the 
sanctions contained in the Resolution. The sanctions include 
the right to charge owners of blocked property with all 
expenses incident to the blocking of the property and the right 
to sell such property if the expenses are not paid.

This memorandum forwards for your consideration 
a proposed Executive order that was prepared by the Department 
of State. The proposed order would implement the latest United 
Nations Security Council sanctions against Serbia and 
Montenegro which are scheduled to take effect on April 26,
1993.

REC0MM1
Executive order.



U.S. Department of Justice

Office of Legal Counsel

Wat/ungion. D.C. 20530

April 23, 1993

The White House.

I am herewith transmitting a proposed Executive Order

entitled "Additional Measures with Respect to the Federal

Republic of Yugoslavia (Serbia and Montenegro)." This proposed

Executive Order was prepared by the Department of State. The

Office of Management and Budget, with the approval of the

forwarded it to this Department for review with respectDirector,

to form and legality.

The proposed Executive Order is approved with respect to

form and legality.

Respectfully,

Office of the

Aisutint Attorney General

Daniel L. Koffsky
Acting Assistant Attorney General 

Office of Legal Counsel

My dear Mr. President:

The President,



Wethington. D C. 20530

April 23, 1993

MEMORANDUM

t

Office of the

Auuunt Attorney General

U.S. Department of Justice

Office of Legal Counsel

Daniel L. KoffsKy
Acting Assistant Attorney General 

Office of Legal Counsel

The attached proposed Executive Order was prepared by the 
Department of State. The Office .of Management and Budget, with 
the approval of the Director, forwarded it to this Department for 
review with respect to form and legality.

The proposed Order would enable the United States to carry 
out its obligations under United Nations Security Council 
Resolution No. 820 of April 17, 1992, which tightens the 
international embargo against Serbia and Montenegro and provides 
for certain sanctions against those who violate it. The Order 
would authorize the Secretary of the Treasury to take necessary 
actions, including delegation of authority to other federal 
agencies, to block certain property, to charge expenses incident 
to the blocking of property to owners and operators of such 
property, and to detain vessels and other property suspected of 
being in violation of the embargo.

The proposed Order is approved with respect to form and 
legality.

Re: Proposed Executive Order Entitled "Additional
Measures with Respect to the Federal Republic of 

Yugoslavia (Serbia and Montenegro)"



*

EXECUTIVE ORDER

Including the International Emergency Economic Powers Act (50

of 1945, as amended (22 U.S.C. 287c), and section 301 of title 3,

United States Code, in view of United Nations Security Council

Resolution No. 757 of May 30, 1992, No. 787 of November 16, 1992, 

and No. 820 of April 17, 1993, and in order to take additional 

steps witM*xespect to the actions and policies of the Federal

Republic of Yugoslavia (Serbia and Montenegro) and the national 

emergency described and declared in Executive Order No. 12808 and 

expanded in Executive Order No. 12810 and No. 12831,

I, WILLIAM J. CLINTON, President of the United States of

America, hereby order:

Notwithstanding the existence of any rights or Section X.

obligations conferred or imposed by any international agreement 

provided in regulations, orders, directives, or licenses which 

may hereafter be issued pursuant to this order:

(a) All property and interests in property of all 

commercial, industrial, or public utility undertakings or 

entities organized or located in the Federal Republic of

Yugoslavia (Serbia and Montenegro), including, without 

limitation, the property and interests in property of entities 

(wherever organized or located) owned or controlled by such 

undertakings or entities, that are in the United States, that 

hereafter come within the United States, or that are or hereafter 

come within the possession or control of United States persons.

including their overseas branches, are hereby blocked;

ADDITIONAL MEASURES WITH RESPECT TO THE FEDERAL 
REPUBLIC OF YUGOSLAVIA (SERBIA AND MONTENEGRO)

or any contract entered into or any license or permit granted 

before the effective date of this order, except to the extent 

U.S.C. 1701 et seq.). the National Emergencies Act (50 U.S.C.

1601 et sea.). section 5 of the United Nations Participation Act 

By the authority vested in me as President by the

Constitution and the laws of the United States of America,



(b) All •xpenses incident to the blocking and naintenance

of property blocked under Executive Order Nos. 12808, 12810,

12831 or this order shall be charged to the owners or operators

funds.

blocked.

account .in the name of the owner;

Sec. 2-

purposes of this order.

- 2

The Secretary of the Treasury may

>

promotes or is intended to promote such dealing, is prohibited.

The Secretary of the Treasury, in consultation with

those areas of the Republic of Bosnia-Hercegovina under the

control of Bosnian Serb forces, or activity of any kind that

4-2.S
T*

of such property, which expenses shall not be met from blocked 

Such property may also be sold or liquidated and the 

proceeds placed in a blocked interest-bearing account in the name 

of the owner;

upon a determination by the Secretary of the Treasury that they

have been Tn violation of any of these resolutions, shall be 
■»
Such blocked conveyances and cargo may also be sold or

liquidated and the proceeds placed iln a blocked interest-bearing

(c) All vessels, freight vehicles, rolling stock, aircraft

and cargo that are within or hereafter come within the United

States and are not subject to blocking under Executive Order Nos.

the Secretary of State, is hereby authorized to take such 

actions, including the promulgation of rules and regulations, and

to employ all powers granted to the President by the

International Emergency Economic Powers Act and the United

Nations Participation Act as may be necessary to carry out the

12808, 12810, 12831 or this order, but which are suspected of a 

violation of United Nations Security Council Resolution Nos. 713,

757, 787 or 820, shall be detained pending investigation and.

(d) No vessel registered in the United States or owned or
L , oAca -Uaum o. VJ/QitgA ,

controlled by United States personsTmay enter the territorial

waters of the Federal Republic of Yugoslavia (Serbia and

Montenegro); and

(e) Any dealing by a United States person relating to the 

importation from, exportation to, or transshipment through the 

United Nations Protected Areas in the Republic of Croatia and



redelegat* the authority set forth in this order to other

officers and agencies of the Federal Government, all agencies of

which are hereby directed to take all appropriate measures within

their authority to carry out the provisions of this order,

including suspension or termination of licenses or other

Sec. 2.

related to the United Nations Protection Force, the International

Conference on the Former Yugoslavia, and the European Community

Monitor Mission.

The definitions contained in section 5 of ExecutiveSfiC. A.

Order No. 12810 apply to the terms used in this order.

Nothing contained in this order shall create anySfiC. 2.

instrumentalities, its officers or employees, or any other

person.

This order shall not affect the provisions ofSes. A-

licenses and authorizations Issued pursuant to Executive Order

Nos. 12808, 12810, 12831 and in force on the effective date of

this order, except as such licenses or authorization may

hereafter be terminated, modified or suspended by the issuing

federal agency.

1-

Eastern Daylight Time, April 26, 1993.

(b) This order shall be transmitted to the Congress and

published in the Federal Register.

THE WHITE HOUSE,

y

3

right or benefit, substantive or procedural, enforceable by any 

party against the United States, its agencies or

 authorizations in effect as of the date of this order.

Nothing in this order shall apply to activities

(a) This order shall take effect at 12:01 a.m.
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FROM: JOHN D. PODESTA 
.Assistant to the President and 

Staff Secretary



I

March 19, 1993

93MA^I9 p3: 55

MEMORANDUM FOR JOHN PODESTA

FROM: RAHM EMANUEL

SUBJECT: THANK YOU LETTERS FROM THE PRESIDENT

Attached please find a list of people who participated in the 
February 18 St. Louis event. If it has not already been done, I 
recommend that the President send personal notes thanking these 
individuals for their support.



MEMO

TO:

DATE: MARCH 3, 1993

THANK YOU LETTERSRE:

63102

63132

IF YOU HAVE ANY QUESTIONS, PLEASE CONTACT ME AT 314-961-1111.

Democrat

Paid for by The Gaphardl In Ccmxj’MS Committer Donationi to The Gephardt In Congress Committee are net Im deductible

WOULD YOU PLEASE SEND THANK YOU LETTERS TO THE FOLLOWING 
PEOPLE IN CONJUNCTION WITH PRESIDENT CLINTON'S VISIT TO 
ST. LOUIS ON FEBRUARY 18, 1993?

RAHM EMANUEL
THE WHITE HOUSE

John R. Tumbarello. Treasurer 
7435 Watson Road. Suite 107 
St. Louis. Missouri 63119 
(314) 961 1111

FROM: JOYCE ABOUSSIE
GEPHARDT CAMPAIGN

MR. MIKE SHANAHAN
ENGINEERED AIR SYSTEMS
1270 N. PRICE ROAD
ST. LOUIS, MISSOURI
(PRESENTED ST. LOUIS BLUES HOCKEY JACKET TO
PRESIDENT CLINTON)

MR. AL KERTH
C/0 CIVIC PROGRESS 
FLEISHMAN HILLARD
200 N. BROADWAY 
ST. LOUIS, MISSOURI

THE
GEPHARDT-IN-CONGRESS 

COMMITTEE

MR. AUGUST A. BUSCH, III
CHAIRMAN AND PRESIDENT
ANHEUSER BUSCH COMPANIES, INC.
ONE BUSCH PLACE
ST. LOUIS, MISSOURI 63118
(PRESENTED ST. LOUIS CARDINAL'S BASEBALL JACKET TO
PRESIDENT CLINTON)

MR. ANDY CRAIG
PRESIDENT & CEO
BOATMEN'S BANCSHARES, INC.
ONE BOATMEN'S PLAZA, P.O. BOX 236 
ST. LOUIS, MISSOURI 63166
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iaOO2te-2222

Reply To: Ft. Laldebdalf,

April 22, 1993

20500

Dear Mark:

Thank you for your kind assistance.

mest personal regards,With

Jeff Orseck

DETERMINED TO BE AN ADMINISTRATIVE

MARKING INITIALS: Cfr DATE: 5|E

JEFFREY ORSECK

nomOA BOAAO CERTIFIED • CIVIL TRIAL ATTORNEY

NATlONAu BOARD OF TRIAL ADVOCACY • BOARD CERYlFlED 

ALSO ADMiT’tD TO PRACTICE IN N£W YQI*" ANO TEXAS

BROWARD (305) 753-3OOO

i-6OO-22S-2222

. I would most appreciate it if the enclosed letter which is a 
personal letter addressed to the President would reach his deek.

GREGORY OAMIANI

MICHAEL S WEISSMAN

OF COUNSEL 

PAUL D GOLDSTEIN 

WILLIAM S ISENBERG 

STEVEN A PELLINGRA

Mr. Mark Middleton
Special Assistant to the Chief of Staff 
white House PERSONAL AND CONFIDENTIAL
Washington, D.C.

Thank you very much for presenting my credentials to Bruce 
Lindsey and John Emerson. As I discussed with you on the phone, 
John Emerson stated to Congressmen Deutsch of Florida that he was 
not aware of my friendship with the President.

JO/lb
Enclosure

Jeffrey Orseck, P.A.
ATTORNEYS ANO COUNSELORS AT LAW

ORSECK RLAZA

Illi EAST BROWARD BOULEVARD

Fort Lai dfrdale, Florida 3331

P3: 5Jam»aOpp,cb
SUITE 200

2112 NORTH IBth STREET

TAMPA, FLORIDA 33605



> 800-220 Z222

Reply To: Ft. Lauderdale

April 22, 1993

PERSONAL AND-CONFIDENT!AL-
20500

Dear Bill:

. It was great seeing you last month at the White House.

enclosing for your

help.

me.

rmest /personal regards,Wit

DETERMINED TO BE AN ADMINISTRATIVE

JEFFREY ORSECK

fuOAiOA BOA^O CERTIFIED • CIVIL TRIAL ATTORNE*

NATIONAL board of trial ADVOCACY • BOARD CERTIFIED 

ALSO ADMITTED TO PRACTICE IN NEW VORM ANO TEXAS

BROWARD (305) 763-3000 

* 800 228 2222

I am, as always, at your complete service and you can always 
reiy upon my friendship.

I know how busy you are but I would certainly appreciate your 
I am devoted to assisting you in any way possible in the 

future and of course you know how much your success has meant to

President Bill Clinton
White House
Washington, D.C.

GREGORY DAMiANI

MICHAEL S WEISSMAN

OF COUNSEL 

PAUL D. GOLDSTEIN 

WILLIAM S ISENBERG 

STEVEN A PELLINGRA

MARKING INITIALS! DATE: 5^

Tampa Officf 
SUITE 200

2112 NORTH iSth STREET 

tampa Florida 33605

Jeffrey Orseck, P.A.
ATTORNEYS AND COUNSELORS AT LAW

ORSECK PLAZA

UH EAST BROWARD BOULEVARD

Fort Lauderdale. Florida 33301

I am enclosing for your edification a copy of the 
correspondence that Bruce Lindsey and John Emerson have, concerning 
my appointment.

Mark Middleton was good enough to present my credentials to 
John Emerson and Bruce Lindsey. It is my understanding that there 
are eighteen other people who have submitted their names and 
credentials for this ambassadorship.

JO/lb 
Enclosure

. It was great seeing you last month at the White House. I 
didn't want to mention it at that time because I didn't know if it 
would be proper; however, I would like you to be aware that I am 
presently under consideration for the United States Ambassadorship 
to Costa Rica.



i flOO-226 2222

Reply To: Ft. Lauderdale

April 5, 1993

Dear Bruce:

With

BROWARD; (3OB) 783-3000

i 800 228-2222JEFFREY ORSECK

FlORlOA BOARD CCRTlFltD • CIVIL TRIAL ATTORNCY

NATIONAL BOARD or TRIAL ADVOCACY • BOARD CERTIFIED 

ALSO ADMITTED TO PRACTICE IN NEW YORK AND TEXAS

Although Bill Clinton and I are close 
been one of the highlights of my life, I

Tampa Office

SUITE 200

2112 NORTH I9tm STREET 

TAMPA. FLORIDA 33805

GREGORY OAMIANI 

MICHAEL S WEISSMAN

OF COUNSEL

PAUL O GOLDSTEIN 

WILLIAM S ISENBERG 

STEVEN A PELLINGRA

Jeffrey Orseck, P.A.
ATTORNEYS AND COUNSELORS AT LAW

ORSECK PLAZA

llll EAST BROWARD BOULEVARD 

Fort Lauderdale, Florida 33001

I have known the President for over twenty years since we were 
first at Georgetown University School of Foreign Service. Bill and 
I both graduated from this University with a Bachelors Degree in 
the Foreign Service. It has always been my desire since 1969 to 
join the Diplomatic Core in an Ambassadorship level.

I would very much like you to accept this letter as my formal 
request to be considered for the position of United States 
Ambassador to Costa Rica.

Also Matt Gorman 
the Treasurer of the

and his election has 
am not seeking this 

position in return for all I have done for my party and my country, 
rather I feel that I can uniquely contribute to both the 
Administration and my President by offering my abilities.

At the end of 1991 I promised Bill Clinton personally that I 
would raise for him $50,000 dollars. Fortunately during the course 
of the campaign I was able to put together $1 million dollars for 
the Democratic National Committee. These monies were specifically 
directed to the Presidential campaign, various state Democratic 
Committees, and to local Congressional campaigns, including 
campaigns in Arkansas which were of particular personal interest to 
Bill Clinton. In addition to providing these funds I helped 
completely retire the previous Arkansas gubernatorial debt which 
was outstanding just weeks before the Presidential election, 
regard to these monetary matters corroboration can be obtained from 
Mark Middleton and Jeff Eller at the White House, 
at the Treasury Department, and Bob Farmer, 
campaign.

Mr. Bruce Lindsey
White House
Director of White House Personnel
Washington, D.C. 20500



Page:Two

Board Certified Civil Trial Lawyer, Florida Bar.1.

2.

3.

Eighteen years of legal practice.4.

5.

Sustaining member of the Association of Trial Lawyers of6.
America.

Former Professor of Law, Nova University Law School.7 .

8.

9.

Managing Trustee of the National Democratic Party.10.

Board of Directors of the Child Care Connection.11.

Member of the Florida, Texas, and New York Bars.12.

13.

T

National Board of Trial Advocacy as a Board Certified 
Civil Trial Lawyer.

Former Assistant State Attorney for the 17th Judicial 
Circuit of Florida.

Member of the Board of Advisors of the Democratic 
Leadership Council.(DLC)

Member of the Board of Directors of the Academy of Florida 
Trial Lawyers.

Lecturing attorney for the CLE (Continuing Legal Education 
Committee of the Florida Bar).

I have good relationships with many of the people in and around 
the present government and I have been fortunate to meet with many 
of the leaders of the new government that will probably be elected, 
headed bj*,jose Maria Figuera. I understand Costa Rica's economic 
growth and I also appreciate the relationship of that country to 
our relationship in Central and South America, having done business 
with the national airline of Costa Rica and also with the coffee 
growers of Costa Rica.

I have been intimately familiar with Costa Rica for almost two 
decades. I feel that I know and understand the people of that 
country and I do appreciate the interests of the American Community 
there.

Member of the "Trial Bar" of the United States District 
Court Southern District of Florida.

I currently am the President of a state wide litigation law 
firm in Florida and for your edification I am enclosing the 
following list of my credentials in addition to those mentioned 
above:



Page:Three

State wide litigation practice with offices in Ft.

15.

of our country.

sorry that during the pendency of

Thank you again for your consideration and courtesy.

Thank you,

Jeffrey Orseck

JO/lb

Jr

14. f
Lauderdale and Tampa.

Your consideration of my application for this high position is 
greatly appreciated. I feel certain that the President has 
confidence in my loyalty and determination to promote the interests

the previous 
I did - not make your acquaintance; 
Please feel free and I invite you to 

'j Florida, Rahm Emmanuel in

Graduate of the School of Foreign Service, Georgetown 
University and Fordham University Law School.

I am i
Presidential campaign that 
however, I hope that I will.
speak with Bud Stack of Miami,
Washington, Congressmen Harry Johnston, Congressmen Peter Deutsch, 
Congressmen Alcee Hastings, and Congressmen Jim Baccus all of 
Florida, Florida Lt. Governor Buddy McKay, and of course the 
President directly.



THE WHITE HOUSE

WASHINGTON

April 8, 1993

Dear Jeffrey:

Please keep in touch.

3

I trust Bruce and John will give you their serious consideration. 
We appreciate all of your efforts.

Mr. Jeffrey Orseck
111 East Broward Boulevard 
Fort Lauderdale, Florida 33301

I just wanted to send you a short note to tell you that your 
credentials were received and have been delivered to John 
Emerson.

Personally, «

Mark Middleton
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THE WHITE HOUSE 

WASHINGTON

FROM: JOHN D. PODESTA 
.Assistant to the President and 

Staff Secretary
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April 19, 1993

93APR22 a9: |9
MEMORANDUM FOR THE CHIEF OF STAFF

HOWARD PASTERFROM:

STRIKER REPLACEMENTSUBJECT:

Since so many people believe the fate of the legislation rests on 
the cloture votes of the two Arkansas Senators, that will be the 
focus of attention until the issue is settled. It is Senator 
Metzenbaum's judgment that it is best dealt with sooner than 

later.

s' C-

I think there is some merit to the Senator's argument, and do 
know the heat from the AFL-CIO and the bill's main opponents will 
only grow as time passes. Might it make sense to consider the 
degree to which the President wants to press Senators Bumpers and 
Pryor, and then to devise a specific strategy on how to deal with 
the politics of this legislation.

Senator Metzenbaum called last week to express the view that we 
would be best off letting this come up quickly, and bringing it 
to conclusion regardless of the outcome. His logic is that the 
longer it is pending the tougher the controversy, and the greater 
the pressure from those with strong feelings on both sides of the 

issue.



c i nded.

IBnitcb States Senate

/

MEMORANDUM
V

Deer Sheryl , 2/18/93

My direct line is 224-7967.

Thank you.

Si ncer

-h *
. 4\. . <• J

7^-

Steve Katz
Counsel

/ -

Would you please review it with an 
eye towards recommending that President 
Clinton rescind this E.O.? It bears 
directly on the current battle over 
the Bush and Reagan agreements with 
the Archivist, compliance with the 
Court order of January 6th to properly 
implement the Presidential Records Act, 
and the concern over proper transfer of 
records to the National Archives.

, /

John, I sent this to Sheryl Mills. We worked on the 
subject together during the tcinsition -- but 
the Reagan order is bad news awdHyt^Sl dP

__ y?/ /

/» z/Jy'

Enclosed is the last minute Reagan
E.O. (1/18/89) granting former Presidents 
rights of Executive Privilege in presidential 
records. Naturally, President Bush did 
not rescind it.

> / /



FEB-18-93 THU 9:07
P.02

/ Vd.MNo. 13 / Monday. January 23.
3403~—r

Presidential Documents

ExwutivB Order 12667 of January 16, UBS

Presidential RecordsI

to the Presidential

I II Stat 2287). codified at 44 U.S.C. 2201-2207.

II

1

term or

exists if NARA's disclosure

i final court order” is a court order from which no appeal may be taken, 
sfez. NoBca of Intent to Disoiose Presidential Records.

)
I

ivered to the former President or his designated repre­
sentative.

in,ent S® Presidential rec^ds^the Archivi"

I

R-95X

»
“a

I *

of the NA^A .L 7es,laennal records pursuant to section 1270.40

i
I

i i <
i
i

did nf Provide» notice tQ toe incumbent and former Presi-

^d“tial records pursuant to ‘ -- -

^cl^^,^TK7ur,"efl,tlen'5’ Sha11 ideDtify any ‘P’oficmaterials, the 
h he ktoeves may raise a substantial question of Executive

sentahve.
» I

Pas,®8e of 30 day. after receipt by the incumbent end former 
™ d£do&f thr2^Jf intenl L0^’?08' records, the Archivist
SJ reoord« by toe notice, unless during that time period
fJm^Kdent pfivUege by the tocumbent or
PrSn?^ia 1 • h A™”51 harbeen instructed by the incumbent

regulatlonwtoe Archivist shall so indicate in the notice V

t

i I

!'
<7

02-18-9^3 09:14AM P002 S23

SSSSSS ’ ■“
Records Act of 1078, it is hereby ordered as follows:

Sectian 1. Definitions. For purposes of this Order:

(a) “Archivist" refers to the Archivist of the United States or his designee, 

(bj “NARA" refers to the National Archives and Records Administration. 

Sih^,0 the p^«idential Reconis Act of 1978 
S..12237) eSS™?“lSf^."”'nde<‘ b>' P“b' L N“- ”-97’ » 

£1 “NAJA regulations" refers to the NARA regulations implementing the 
Presidential Records Act. 53 Fed. Reg. 50404 (1986). codified at 36 GF.^Part 

I

Xss;
qu®2tion of Executive privilege" exists unAkA s disclosure

pXS^.b IS s,tLe‘ »f S



P. 03

3404 Federal Regmter / Vo], 54, n0- 13 / Monday, Jannary 23. 1989 / Pratidanllal Dooumenta

Sec. S.C/a/w of Executive Priv/Jefe by Incumbent ProMdenl.

I

b\iI I

1

Ig

II

02-18-93 09:14AM P003 #23

I
t

II

1
I

detemUnalion1 ^U’tif3ed' Tbe Archivist shall be promptly notified of any such

•““.ecuon (.) or thi.

Genera]60'011 Pre5idenl b? lhe CounBel ‘0 ««• President and the Attorney/

[d] If the President decides to invoke Executive privilege, the Counsel to the

cn&£xk

SI
s?

FEB-18-93 THU 9:08

R-95%
k

THE WHITE HOI 
January 18, 198,9.1

i

I

Hon at least 30 days prior to .disclosure o£ the Presidential records, unless 
shorterdtfme period is required in the circunjistances »nt forth in aortinn uryn - 
of the NARA regulations. Copies of lhe npl
shall h&delivered^to the President (througnTt
the Attorney General (through the Assistant1?

I f-H Doc. KMSra 

Filed n or um|

uaiini code 31M-01-M

claimdi  ̂ determination wit/i respect to the former President's

I (b) in leaking the^determinati&n refened tfc in subsection (a) 

the Archivist shifll abide bv^env inKtrurtiHna cnvpn him hi?

President shall notify the former President, the Archivist, and the Attorney 
General in writing of the claim of privilege and the specific Presidential 

%wHc!1!! rel’tes- ^“iving such notice, the Archivist shall not 

an incumbent

concerning whether invocation of Executive privilege is justified. 

fhJtThrn Att°rney General and the Counsel to lhe President, tn the exercise of

e?‘hef th8 All01rney General or the Counsel to the President believes 
that the circumstances justify invocation of Executive privilege, the issue shell

°J ln‘Tnt 10 dS8cloae Presidential records, the 
OfficT^S ? r l^y or through the Assistant Attorney General for lhe 
Office of Legal Counsel) and lhe Counsel to the President shall review as they

Sec. 4, Ckrim of Executive Privilege by Former President.

j(a) Upon receipt of a claim of Executive privilege by a former President, the 
Archivist shall consult with the Attorney General (through the Assistant 
Attorney General for the Office of Legal Counsel), the Counsel to the Presi­
dent, and such other Federal agencies as hejdeetns appropriate concerning the 
/ychivist s determination as to whether to honor the former President's claim 
of privilege or rnsjead to disclyse the»Presidential records notwithstanding the 
claim of privilege Any determination under section_3 of this Order that 
Executive privilege shall'not tfe invoked bj^the incumbent President shall not

Legal I 
deli ver

Sac. 5.

concerning whether invocation of Executive privilege is justified.

Sec. 5. Judicial Review. This> Order is intended only to Improve the internal 
management of thi Exccutivelbranch and is At intended to create any right or 

Jve or procedural enforceaofe at law by a party against the 
United Stoics, its Agencies. its|officers. or any^person.
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benefit, substanti

’ u a T. , 8 refened subsection (a) of this section,
the Ardilvist shdll abide byjany instructions given him byi the incumbent 

i *?, 2 °f „ d.fesi«ncB “J®" otherwise directed by a final iourt order. The 
^chwiW shajl^ notify the inednbent and farmer Presidents of his determina- 

. . ------------------------------------------ 1 a
n— period is required in the circumstances sot forth in section 1270.44 

a rt .• r for the incumbent President
_ , , ---------------- B-fthe Counsel (to the President) and

icy General (through the Assistant'Attorney General for the Office of 
Ljiunsel). The copy of the notice for the former President shall be 
efi to lhe former Prciident or his designated representative.
Judicial, Review. This[order is intended only to improve the internal 

Txccutivejbranch and is nbt intended to create any right or 
or procedural enforceable at law by a party against lhe

C * CT'
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national security (including the‘conduct of f&eign relations), 
deliberative processes?of the Executive brai^t. This may b<

I

I

a

j

rR-95%
I P004 #23

I have no: undertaken any special research into the literature on Executive privilege, 
nor have I reviewed the^ case law on the subject. I can provide additional information 
if needed. Please note .that section 6 of this memo addresses the practical significance 
of the Order. ' 1

T
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Congress of the United States
House of Representatives

Government Information, Justice, and Agriculture 

Subcommittee 
of the 

Committee on Government Operations 
B-349-C Raybum Houxt COlc* Building 

Washington, DC 2Q515
(202) 225-3741

1
W
XT
Tt.
a-

02-18-93 09:14AM

former president would probably lose.
fl i i . ,,

It$is theoretically possible! that a claim of national security could be made 
regarding unclassified information. However, given the breadth of the current 
i^xecutijve Order on Security Classification, this is unlikely.

i
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Glenn English
Bob Gellman
The new Executive Order on Presidential Records

On January 18, 1989, two days before leaving office, President Reagan signed 
Executive Order 12667 dealing with Presidential Records. The Order applies to 
records subject to the Presidential Records Act of 1978 [PRAJ. The basic purpose of 
the Order is to establish ground rules for claims of Executive privilege with respect to 
records subject to the PRA by cither the incumbent President or a former President. 
As of January 21, 1989, the only former President whose records are subject to the 
PRA is President Reagajl | |

This memo sets out some preliminary thoughts about the new Executive Order, 

have I reviewed thef case law on the subject. I can provide additional information

I i j
1- What is Executive Privilege? - The Order (§l(g)J states that a substantial 

question of Executive privilegdexists if the disclosure of records might impair the 
national security (including the [conduct of f&eign relations), law enforcement, or the 
deliberative processes-of the Executive branch. This may be the first time that any 
White House has- defined the scope of Executive privilege. Of the three categories,^the 
last - deliberative process - isj the most familiar.

a. National Security - The use of Executive privilege for national security seems 

j irrelevant since any information that might impair the national security would normally 
1 be classified. If national security information were declassified, it would reflect a 
I judgment by an incumbent Administration that no harm to national security is likely. 

An assertion of Executive privilege by a former President for information declassified 
by an incumbent President seems unlikely. Sjuch a claim would turn on a factual 
determination about the consequences of the* disclosure, and this is a dispute which the 
former President would probably lose.

a j . • . .

$
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. If national security informatioSi 
' an incumbent Administration the

sertion or executive privilege by a torin 
incumbent President seems unlikely, 
lination about the consequences of thT

i

regarding unclassified information. However, given the breadth of the current
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to protect the deliberative process, this may be inappropriate 
PRA where only the records of a former President are at issi

and timing of notice, or both. There is nothing specific in the PRA regarding 
guidelines by|a current oAformcf President. Tjic requirement ^iat the Archiv

PRA. - />
J

The problem with ^evaluating such an inconsistency is that the PRA does not

I

t

ohl
1' more]
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I
I
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b. Law Enforcement - The suggestion that Executive privilege may be used to 
protect law enforcement records is curious. Sensitive law enforcement records are fully 
protected from disclosure under the Freedom of Information Act and therefore under 
the PRA. It is not clear when it would be needed in the context of the Order. It is 
possible to envision that Executive privilege might be used to withhold law enforcement 
records from the Congress.

c. Deliberative Process - Of the three categories, this may be the most familiar. 
But it has been defined very broadly in the Order. By contrast, the PRA provides for 
restrictions on access to "confidential communications requesting or submitting advice, 
between the Present and his advisers, or between such advisers." While it may be 
understandable that the current President may take a broad general view of the" need

in the context of the 
issue.

2. Guidelines - The Order [§2(a)] requires that when the Archivist provides 
notice of intent to disclose Presidential records, the Archivist must utilize any 
"guidelines" provided by the incumbent and former Presidents. It is not entirely clear 
what these guidelines are intended to cover. It is possible that they may be substantive 
guidelines about the nature of Executive privilege, procedural guidelines about the form 

— — -- —- — — — __ w» ••• v * * M a
®formcf President. Tjtc requirement ^iat the Archivist follow 

suph guidelines - especially from a former President - could be inconsistent with the 

include any provision for addressing or resolving Executive privilege issues. The PRA 
does provide [§2204(c)(2)J tha^nothing in the Act shall be construed to confirm, limit, 
or expand any constitutionally-IQased privilege which may be available to an incumbent 
or former President. Tnus, it is not entirely clear whether the creation through an 
Executive Order of a procedure for resolving Executive privilege issues is consistent 
with the intent of the PRA. it

fi'
3. Extcnsiori of Time -£Under §2206 of the PRA, the Archivist is required to 

provide notice to a former President when the Archivist is considering the disclosure of 
restricted document or when disclosure of particular documents may adversely affect 
.hny rights and privileges of the former President. The implementing regulations [36 
CFR §1270.46] provide’for a waiting period foDowing notice of at least 30 calendar 
days. j

The Order [§2(b)] states that the President or his designated representative can 
instruct the Archivist to extend the time period before disclosure. This provision may 
be inconsistent with both the statute and the regulations. There is no specific time 
period in the statute, and the regulations provide only for a minimum 30 day delay. 
Wl'.ile it is apparent that the Archivist can extend the time period under his own 
regulations, it is not clear that the President can order an extended delay. This may 
ohly be a theoretical concern. As a practical matter, howevep it seems likely that any* 
Archivist would accede to a request for porej time from an incumbent President.

Ji

02-18-93 09:14AM POOS #23
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• yiy'ih “t."!! hivuii»>cih rioiunn — xnc uiaeF [s^j provides that an 
incumbent President can claim Executive privilege to block the disclosure by the

- To-what extent can an incumbent President claim Executive privilege

I
1I

-- - j - —- —   ------------------------ v ~ D D

Ox any privilege claimed by a former president This unresolved issue overhangs this 
entire section of the Order. ‘

ov
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. gla'm by an Incumbent President - The Order [§3) provides that an 
incumbent President can claim Executive privilege to block the disclosure by the 
Archivist of the records of a former President. The Order sets out a procedure for 
invoking the privilege, and the Archivist is specifically required not to disclose the 
privileged records unless directed to do so by an incumbent President or by a final 
court order.

over the papers of a former President?

— Can an incumbent President claim Executive privilege to prevent a 
former President from publicly disclosing the records? The Order does not 
address this question. Does it matter if the basis for the claim of privilege is 
protection of national security, law enforcement, or deliberative process?

-Can an incumbent order the Archivist to withhold documents on the 
grounds of Executive privilege if the PRA specifically directs disclosure of

There are several difficult problems raised by this provision. Because the 
answers really depend of the fundamental nature of Executive privilege itself, the 
questions will be listed and not addressed in detail.

i not

records (or portions thereof) have been placed in the public domain through 
publication by the former President or his agents.

• I {
Claims by a Former President - The Order [§4] recognizes claims of 

Executive privilege by a former President. This general subject was addressed in a 
February IS, 1986, opinion from the'Office of LegabjCounsel of the Department of 
Justice. The unpublished opinion related to the regulations for the Nixon papers. The 
Nixon papers are subject to the Presidential Recordings and Materials Preservation Act 
arid not to the PRA. '•

I That opinioji provided that the Archivist was required to honor assertions of 
Executive privilege made by former President Nixon even if the incumbent President 
would not have invoked the privilege ?nder the circumstances or did not believe that 
the documents were privileged. The opinion was challenged in court and was ruled to 
be invalid. , The court held that the decision on a privilege claim had been given by law 
to the Archivist alone. There has been no judicial determination regarding the scope

02-16-93 09:14AM F006 «23

I

The Order provides that a determination by an incumbent President to honor a 
former President’s claim of privilege is binding on the Archivist. If the incumbent 
President declines to honor the former President’s claim, then the decision is left to the 
Archivist. The Order specifically provides/that an incumbent’s determination not to 
honor the claim of a former President shall not prejudice the Archivist’s determination. 

“ An incumbent President has two bites at the apple. The incumbent can, on his 
i, invoke Executive privilege with respect to a former President’s records. The 

it
i
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i Antirely fanciful. If a forii^r President has independent
/ L

issues suggested by the new Executive Order will arise any time in the near future

t

a. 12 Year Records - The PRA provides that a President may impose restrictions 
of up,to 12 years for records: 3.) that are classified;.2) relate to political appointments; 
3) are-specifically exempt from;disclosure by statute; 4) contain trade secrets and 
confidential commercial information; 5) contain confidential communications between 
the President and his advisersjfc) the disclosure of which would constitute a clearly

- To what extent, if any, can a representative of a deceased former 
President make Executive privilege claims?
ThJse que tions are nt , ______________________

standing to claim Executive privilege, the possibility of a conflict with an incumbent 
President or with another former President is real. It is likely that a determination 
regarding privilege made by an incumbent would be entitled to greater weight than a 

i similar determination by a former President. But in a case of sharp political conflict 
’between an incumbent and a former President - an entirely foreseeable situation - it 
is not clear how or even if the courts would resolve the matter.

I

6- Practical Significance of the Order >• Evaluated in the context of the 
disclosure scheme established under the PRA, it does not seem likely that the hard

unwarranted invasion of personal privacy.: In general, these categories track exemptions 
one through six of the FOIA'" ’

02-18-93 09:14AM P007 #23

None of these records would be subject to disclosure for 12 .years unless 

disclosure was approved by a former President Thus, no claim ofyExecutive privilege 
by a former President would arise before the expiration of the 12 year period. The 
importance of any claim of privilege at that time is problematical, but the issue cannot 
arise before 1999. , ‘f
) !

b. 5 Year Records r- Any record not protected under the 12 year rule is 
- nevertheless exempt from disclosure until the Archivist has completed the processing 
and organization of the record or file segment or for 5 years, whichever is first. Since

I
I
r

I

incumbent can achieve the same effect by directing the Archivist to honor the claim by 
a former President. This gives the incumbent two different ways of achieving the same 
result Similarly, a former President succeeds in claiming privilege if either the 
President or die Archivist supports the claim of privilege.

This section of the Order also raises many questions about the nature of 
Executive privilege and its applicability with respect to former Presidents. These 
questions include:

j

- Under the PRA, an incumbent President has a right of access to the 
papers of a former President. Can a former President invoke Executive 
privilege to prevent an incumbent President from seeing the records or from 
making the records public?

-- Can one former President invoke Executive privilege to prevent another 
former President from disclosing records that would reveal privfleced 
information?
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most - if not all -- potentially sensitive records arc 12 year records, the only records 
likely to fall within the 5 year category are records that had already been made public 
or records that are not likely to contain privileged information.

c. Freedom of In forma non Act - Any records that are no longer subject to the
12 year withholding period or the 5 year withholding period are available in accordance 
with the Freedom of Information Act. With respect to the bases for Executive 
privilege set out in the Order, it is notable that classified national security information 
and sensitive law enforcement information arc fully exempt from disclosure under the 
FOIA.

i

i 
i

I

/•
(

.*

•» *

In the-meantime, some of these questions might profitably be raised during 
oversight hearings for the National Archives. There is, however, no pressing need to 
take action in the immediate future.

There is on? exception to the application of the FOIA to PRA records. 
Exemption 5 - the deliberative process exemption -- is not available. This exception 
might give rise to privilege claims. However, since privilege claims will likely only arise 
after the expiration of the 5 and 12 year period, the claims are likely to be significantly 
attenuated.

7. Conclusion - A number of difficult policy and legal problems are presented 
by the new Executive Order on Presidential Records. Given the statutory scheme 
protecting PRA records, and the comity likely to exist between the Reagan and Bush 
Administrations, few of these problems are likely to arise during the course of this 
Co^ ‘ ‘ .
bei

i
J

problems are likely to arise during the course or this 
)d|ressH H could takd3 to 5 years at a minimum before the Executive Order could 
come the center of arrccl debate. ’
i *
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MEMORANDUM

Program'sSUBJECT:

FROM!

TO:

EPA will be testifying on 4/28/93 before the Subcommittee on

Investigations and Oversight of the House Committee on Science,

Superfund Program's technologyand Technology on theSpace,

Attached for your information is a copydevelopment and transfer.

of EPA's proposed testimony.

Attachment

Prmd on Rtcychd Papat

Christine Varney
Deputy Assistant to the President

and Cabinet Secretary
The White House

Thomas C. Roberta / n ; 
Director
Legislative AnaQys^S''''Division
Environmental Protection Agency

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460

OFFICE OF CONGRESSIONAL 
AND LEGISLATIVE AFFAIRS

EPA's draft testimony on the Superfund 
technology development and transfer

___ vV-
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DRAFT

April 28, 1993

In ny usual capacity, I am the Director of Good Afternoon.

the Technology Innovation Office in the Office of Solid Waste and

I am accompanied by Mr. Fred Lindsey,Emergency Response at ERA.

Director of the Office of Environmental Engineering and Technology 

Lindsey is responsible forMr.

management of the Superfund Innovative Technology Evaluation (SITE) 

program.

We are pleased to be here to discuss the development and 

context of the Superfund program and to respond to specific 

questions that the committee has posed.

In order to give some context to our testimony and to more 

fully lay the groundwork for discussion of your questions, we have

attached to this statement our testimony of September 15, 1992 

before the House Committee on Public Works and Transportation.

Both of our statements describe in some detail the activities and 

progress made by both of our offices in furthering the use of 

innovative remediation technologies.

Demonstration at the EPA.

STATEMENT OF 
WALTER W. KOVALXCK, JR 

ACTING DEPUTY ASSISTANT ADMINISTRATOR 
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE 

AND
ALFRED W. LINDSEY 

DIRECTOR, OFFICE OF ENVIRONMENTAL ENGINEERING AND TECHNOLOGY 
DEMONSTRATION 

OFFICE OF RESEARCH AND DEVELOPMENT 
U.S. ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE 
SUBCOMMITTEE ON INVESTIGATIONS AND OVERSIGHT 

OF THE 
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 

U.S. HOUSE OF REPRESENTATIVES

,, PH.D.

4^ SSiMr TO 
dNg Po/2. cur/lMAr

implementation of innovative remediation technologies in the 
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Your letter of invitation contains seven specific questions

about the development, demonstration, and application of innovative

remediation technologies. They can be grouped into four topic

SITE Program Progress, Fieldareas

Application, Issues in Increasing the Application of Innovative

Technologies, and Initial Steps in Addressing Barriers, to which we 

would like to respond in turn.

SITE Program Goals and Achievements

The SARA Amendments of 1986 recognized the need for more

innovative technologies in the Superfund program. This led to the

SITE (Superfund Innovative Technology Evaluation) program. SITE

conducts full-scale field innovative

technologies developed mostly by private vendors. SITE develops

credible effectivenesscost

decisionmakers can choose the technology with confidence in its

performance.

The SITE program has been very successful. In a recent

analysis, technology developers reported that the program has been

instrumental in gaining access to the remediation market for

successful SITE technology graduates. SITE technologies have been

selected for over 400 cleanups (Superfund, RCRA corrective action.

and other types, e.g. underground storage tanks). In addition,

over studies.

of the cleanup decisions - up from none just a few years ago.

SITE developers have submitted over 1500 remediation proposals and 

conducted 800 remedy selection treatability

Innovative technologies are now being selected in better than half

Barriers to Greater

information so that potential

evaluation of mostly
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While this is partly due to other stimuli, SITE plays an important 

role in raising the consciousness of decisionmakers as to the 

potential benefits of innovative technologies and provides credible 

information to allow innovative technology decisions to be made

with confidence. In a survey in Region V, 85% of the remediation

decisions selecting innovative technologies specified those tested

Region v experience in a limited sample indicatesunder SITE.

savings of about 70% when innovative technologies were selected

over conventional technologies. While innovative technologies are

not always applicable, the potential savings are in the hundreds of

millions of dollars where they can be used. Several innovative

technologies evaluated under the SITE program have now graduated

Among these are soilfrom innovative to off-the-shelf status.

vapor extraction (which is now widely used), thermal desorption, 

and innovative modifications to stabilization technologies.

Barriers to Greater Field Applications

While the principal mission of the SITE program is to develop

informationtransfer technologies, the Technologyand about

Innovation Office (established in 1990) serves as a partner with 

innovative remediation technologies within EPA and the engineering 

community that supports the Superfund program.
V

The Technology Innovation Office (TIO) has identified the

’’customers'* who must make decisions about such technologies and 

formally sought their input as to what are the barriers to the use

of such technologies. Those customers are: EPA and State project

the SITE program and as a champion for the application of 
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consulting engineers, potentially responsible partiesmanagers,

(PRPs), and owners/operators of operating industrial facilities.

The barriers to such application can be broadly grouped into

institutional categories.information, regulatory, and Our

testimony of September 15 (attached) describes in some detail our

The followingefforts to develop responses to such barriers.

summarize some of the more frequently cited barriers to such 

technology use:

this

development has 
innovative

While EPA has organized its available information, access 
to public performance and cost data has not been 
straightforward or centralized. EPA has attempted to 
improve access through the Vendor Information System on 
Innovative Treatment Technologies (VISITT), the 
Alternative Treatment Technology Information center 
(ATTIC), and a joint EPA Air Force Screening Guide for 
options development at Air Force sites. Still, there is 
a need to standardize the collection of cost and 
performance data.

Full-scale performance and cost data are for the most 
parr lacking for innovative treatment technologies. 
Large financial liabilities and potential damage to an 
individual's or a company's reputation are strong 
disincentives to risk using technology that has not been 
proven. Although a significant number of innovative 
treatment technologies have been selected in Superfund 
Records of Decisions (RODs) (approximately 270 through FY 
1992) , most of these are not completed projects, and, 
therefore, do not have final performance and cost data. 
Development of full-scale performance and cost 
information is, of course, the purpose of the SITE 
program, and companies who have "graduated1' from the SITE 
program report substantial access to the market as we 
indicated.

Professional development has not kept pace with 
developments in innovative treatment technologies. 
Information on new technologies should be used to update 
engineering courses in universities; deliver short, 
focused seminars for hazardous waste professionals; and, 
produce manuals of practice to guide users of innovative 
technologies toward greater consistency and expectations 
in application. TIO has several projects underway to 
address this need including development with the
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Despite these barriers, considerable progress has been made in

implementing innovative treatment technologies in the Superfund

program. In the last four years, of RODsseventy percent

selected some form of treatment as a remedy or part of a remedy.

In the early years of the program, containment, incineration, and 

solidification were most frequently selected; however, in 1991, for 

surpassed the number of established technologies. Approximately

vapor

bioremediation,extraction; low-temperature thermalhowever.

desorption, soil wasning, soil flushing, chemical treatment, and 

others are also moving toward commercialization.

40% of the innovative technologies

Under the Resource Conservation and Recovery Act (RCRA), 
permits are required for all hazardous waste treatment, 
including testing associated with developing innovative 
treatment technologies. While special Research, 
Development and Demonstration (RD&D) permits are 
available for innovative technologies, companies 
developing new technologies have found that obtaining 
these permits still requires substantial time and data. 
These requirements may be especially difficult for small 
entrepreneurs and firms which are not well capitalized. 
EPA has several regulatory efforts underway to ease the 
increased application of innovative technologies.

Fear of liability is a very important fifth inhibiting 
factor that slows down the adoption and subsequent 
commercialization of innovative treatment technologies. 
Technology application errors can cost a responsible 
party from tens of thousands of dollars for treatability 
studies to millions of dollars for full-scale remedies 
which fail to achieve cleanup standards. Fear of 
lawsuits compounds this problem further.

University of Connecticut of a masters degree-level 
training course on Hazardous Waste Remediation that takes 
into account innovative treatment technologies. The 
course material is presently being formatted for 
distribution to colleges and universities.

the first time, the number of innovative technologies selected

selected are soil
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choosing innovativeinAlthough we have made progress

technologies for source control, we have completed relatively few

projects. innovative technologies are beingHowever, many

installed or are operational, and we are looking forward to

collecting information and data on our experience.

We have not made the same progress with innovative ground

remediation technologies, however.water

technologies consist of pumping water to the surface, where it is

treated by conventional methods. Although nearly 79% of Superfund

sites with RODs require ground water remediation, in situ remedies

make up less than 2% of selected technologies. The lack of

available in situ ground water remedies is hampering ground water

cleanup efforts.

Issues in Increasing Application of Innovative Technology

The Superfund statute and some associated EPA policies were

not fundamentally structured with technology development in mind.

Integrating technology development objectives within this framework

requires careful balancing against other goals that have been

articulated in the statute. Several factors inhibit the selection

and use of innovative technologies, and EPA's control over these

different factors varies considerably.

First, some of the legislated deadlines which are included in

the 1986 Superfund Amendments have the unintended effect of working

against the interests of innovation. Section 116 imposes quotas

for the commencement of RI/FS and remedial actions. Although a

great deal of progress has been made as a result of these

Most of these
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uncertainty, and some technologies, such as in situ remedies, may­

be difficult to adequately test at a small scale.

For certain types of technologies, current practice can

provide disincentives for new process development. For example,

conventional pump and treatment of groundwater is often accepted as

a measure to contain the spread of contamination until permanent

ground water remedies are developed. However, this practice

creates its own inertia and can result in a complacency with the

while eliminating the urgency for investment in newstatus quo,

technology development.

the Superfund remedial programAs another example, is

primarily responsible for the selection of most new technologies.

The removal program also has potential, but is constrained by the

two-year time limit for planned (non-time-critical) fund-financed

removals which is often inadequate for treatability testing; shake

down of new equipment; and biological and in situ processes.

Under the site program, EPA is precluded from financing the

developer's cost in conducting a SITE demonstration. As a result,

some promising technologies are not demonstrate. Paying these

costs would require a statutory change and additional funding.

Finally, as a general observation, the existing process does

not recognize the potential long-term benefits from the development

provides few specialconsequently,

incentives for their use. We are looking for opportunities to

incentivesprovide where possible. Recently, EPA's new

of new technologies and,
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it has resulted in a situation where the relativedeadlines,

certainty of more established technologies results in an advantage

over innovative approaches which may require more time to complete

treatability studies prior to implementation-

Treatability studies are necessary to develop new technologies

and to assess their applicability to a specific waste. Subtitle C

of the Resource Conservation and Recovery Act (RCRA) imposes

permitting and manifesting requirements for facilities that treat

EPA has issued some regulatory provisionshazardous waste.

intended to provide relief, such as RDSD permit regulations and the

1000 kg Treatability Exclusion. However, States vary in the extent

This has resulted into which they have adopted these provisions.

a patchwork set of requirements which impede a developer's ability 

to test a new process and to assess the treatability of a specific 

waste from a Superfund site.

The Agency's goals for cost recovery of trust fund money 

obligated at specific sites tends to inhibit work that could be

For example, itinterpreted as research rather than response cost.

is unlikely that we would fund several demonstration projects at a

particular the

technologies.

The risk of failure is often mentioned by PRPs as the reason

for avoiding new processes. Nobody wants to pay for a remediation

To minimize risk,twice. the Agency stresses the

treatability studies which are conducted early in the planning

treatability studies do notHowever,process. remove all

site to compare performance of different

need for
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indemnification guidelines action contractors

recognized the special status of innovative technologies.

Initial Steps in Addressing Barriers

Despite the impediments to the use of new technologies, it is

important to remember the progress the Agency nas made in selecting

innovative processes.

potential legislative steps which could improve the environment for

The Agency plans to consider legislativenew technology use.

options as part of the Superfund reauthorization process.

First, as a context, it is important to note that the Agency

is altering its historical role and working closer with the private

sector as a partner with shared objectives. Conventionally, we

have been viewed primarily as a regulator, permitter. and rule

writer. These functions have kept us an arms length away from

industry, which tends to view the Agency with a negative bias. We

have been working to build new relationships with the private

sector which are based on other EPA roles including technology

broker, researcher, and grant maker. Our cooperative efforts are

expected to result in better directed research and more joint

demonstration projects at federal facilities.

From a policy and regulatory perspective, the Agency has begun

providing incentives and removing some barriers to the broader use

of new technologies. A program directive issued in June 1991

provides several initiatives to further the use of innovative

environment where responsible risk-taking is encouraged. As

for response

Still, there are both administrative and

technologies, but perhaps more importantly, it seeks to create an
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mentioned earlier, EPA is considering a proposed rule to increase

the current

contaminated soil and debris. This would decrease regulatory

coverage on work carried out on soil from 1000 kg (half a drum) to

10,000 kg (half a dump truck). Once adopted by delegated states,

this rule will make it easier to evaluate innovative technologies

and help remove some of the uncertainty in remedy selection and bid

formulation. And,

indemnification guidance which provides more favorable terms for

innovative technologies.

A fundamental tension exists between having PRPs pay for

cleanups and conducting a pregram focused on developing new

there are few monetary or non-monetarytechnology. Currently,

incentives for using Superfund sites to demonstrate innovative

We often emphasize the importance of treatabilityprocesses.

studies and field demonstration projects. There is an important

link between the ease of permitted off-site treatability studies

and technology development. These

Rulemaking currentlyconstrained by permitting requirements.

permitting innovative

technologies will partially address this issue. The interests of

expanded technology testing could also be served by setting aside 

some resources for this purpose which could be used in a number of

Few opportunitiesways to stimulate new technology development.

exist for the Agency to sponsor demonstration projects because 

technology development does not have the same high priority as

underway and a higher priority for

as previously mentioned, we have developed

efforts are currently

treatability exemption limit to 10,000 kg for
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other objectives of the statute. For example, as mentioned above,

the cost recovery objective for sites where a prp may exist 

inhibits sponsoring "treat offs” where we might competitively fund 

demonstrations by the most promising technologies, and field tests 

which could serve as a screening step prior to award of the full­

scale clean-up contract.

Partnerships for Technology Development

like to conclude statementour

discussion of a pilot effort which we think holds much promise for

remediation technology development. It is our Public Private

Partnership project at McClellan Air Force Base, Sacramento,

California.

The purpose of the McClellan AFB Public-Private Partnership

performance and innovative

equal results of applications

effectively to other Air Force bases, private party sites, and EPA

and State project managers. The partnership at McClellan is

composed of EPA's Region IX,

Technology Innovation Office, Risk Reduction Engineering

Laboratory, and Office of Federal Facilities Enforcement, and

representatives from seven companies — Monsanto, Dow, DuPont,

Xerox, AT&T, Beazer, Inc and Southern California Edison. The• t

facilitator for the project is Clean Sites, a non-profitInc. ,

group in Alexandria, VA.

cost ofproject is to measure

We would with a brief

the California EPA, the Air Force,

technologies as they operate in a real-world cleanup situation. Of

importance is communicating



04 23 93 13:15f •3202 2B0 5185 EPA CONG LIASON 3014

*

12

The process by which new technologies are recommended by EPA'

and accepted by PRPs is of paramount concern to us. Feedback we

received from consulting engineers, EPA project managers, PRPs, and 

others that have a role in evaluating remedies at sites indicated

that sharing risk would be a critical incentive to encourage

greater use of new technologies. PRPs hesitate to assume the cost

and potential liability of a failed test at their site, and such

hesitation slows down commercialization. Because of the magnitude

of the Federal facility cleanup and compliance challenge and the

Administration's commitment to catalyze

technologies for environmental needs, Federal facilities offer

unique opportunities for the development and application of

innovative technologies for site cleanup. The use of Federal

facilities as test beds for new technologies can be one of the

environmentalcontributiongovernment's new

McClellan AFB is the first facility to accept thistechnologies.

challenge. As a result of their participation, several innovative

treatment technologies for soils and ground water will move to

full-scale application in 1993/1994. Based on the degree of

success of the treatability applications, other Air Force bases,

because they have similar contamination, may be able to use

technologies identified in the McClellan project.

The private component of the partnership at McClellan consists

of seven companies that have technology interests in common with

McClellan, and will be involved in the evaluation of the innovative

technologies selected at the base. The Air Force will benefit from

the development of

to promote
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the collective technical experience provided by these firms, and 

the firms in turn benefit from valuable data development at low

risk to corporate cleanup resources. These companies can transfer

this technology experience, similar to the Air Force, to other 

sites at which they are prps, because of the full-scale performance 

and cost information developed at McClellan.

Community involvement is also critical to this project's

existing communityefforts,Through McClellan'ssuccess.

representatives have the opportunity to review and comment on

Acceptance of innovative treatment technologies bycleanup plans.

the must

commercialization.

Finally, the State Agency and EPA regional managers are key

partners in this process. They ultimately make remedy decisions,

and enforce the strict schedules that responsible parties commit

They are also critical to disseminating information on finalto.

results from the project to their counterparts in other States and

We believe the

McClellan project to be a promising model for future technology

development with private parties.

development and implementation of innovative treatment technologies

in Superfund, and would be happy to respond to your questions.

******A

In closing, we appreciate the opportunity to discuss the

be achieved for full

Regions, a central objective of the project.

local citizens at any site
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Thank you.

cc:
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THE WHITE HOUSE
WASHINGTON

JOHN D. PODESTA 
Assistant to the President 
and Staff Secretary 
(X2702)

The President has reviewed the attached, and it is forwarded to you 
for your -



THE WHITE HOUSE

WASHINGTON rRESiDEHT HAS SEEN

U - Z:’3
April 22, 1993

MEMORANDUM'TOR THE PRESIDENT

FROM: JOHN PODESTA

Enterprise Zones and Community Development BanksSUBJECT:

J

I have circulated the memos to the Vice President and other 
senior staff and have received no additional comments at this 
time.

■J-J i

Attached are lengthy decision memos on Enterprise Zones and
Community Development Banks developed by the NEC and the Domestic 
Policy Council. Given the subject matter, I assumed that you 
would want to review them in toto and discuss with Bob, Carol, 
Gene, Bruce and others. Marcia is trying to schedule a meeting 
at Bob's request to go over these decisions.
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April 21, 1993

MEMORANDUM^FOR THE PRESIDENT

ROBERT E. RUBIN M/'--—FROM:

SUBJECT: Enterprise Zones and Community Development Banks

me.

Marcia Hale is attempting to fit this into your schedule 
very late Friday, and you can let us know at that time what 
decision-making process you would like to have.

Attached are decision memoranda regarding enterprise zones 
and community development banks.

We need decisions on the basic policy issues within the next 
few days, in order to dovetail with the legislative schedule. 
Given the limits on your time, one possibility would be that we 
could have a meeting with you which would lead to decisions on 
the basic issues, with the subsidiary design issues reserved for 
decision at a later date or, if you wish, delegated to Carol and

Either way, we would meet the requirements of the
legislative schedule.

Both of these issues have turned out to be far more complex 
and controversial than had originally been expected, largely 
because the approaches are innovative and expansive.
Consequently, the memoranda are relatively long and pose numerous 
and not simple issues. Furthermore, despite many meetings and a 
well conducted process led by Bruce Reed and Gene Sperling, there 

— are still substantial disagreements on many of the issues, 
especially relating to enterprise zones.
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MEMORANDUM FOR THE PRESIDENT

FROM:

SUBJECT: ECONOMIC EMPOWERMENT AGENDA

T

BRUCE REED
GENE SPERLING

Almost one year ago, you toured Los Angeles after the riots and predicted that despite 
all the media attention and Presidential fanfare, a year would pass and nothing would change. 
You were right. Across the country, poor communities from South Central LA to the Mississippi 
Delta arc still reeling from a decade of declining opportunity and rising social and economic 
isolation.

Our first task was to focus on the economic empowerment portion of your community 
development strategy. Job and enterprise development arc only a portion of what your 
administration hopes to accomplish in distressed areas, through health care reform, welfare 
reform, education reform, family policy, Head Start, and so on, but your campaign commitments 
and your stress on economic growth necessitated that we come forth with these proposals for 
FYI 994.

To create this economic empowerment proposal, our group brought together policy people 
from half a dozen agencies, and met with members of Congress, community leaders, 
entrepreneurs, and federal, state, and local government officials. We agreed in principle on a 
comprehensive, three-part strategy with a strong economic focus:

Shortly after you took office. Bob Rubin and Carol Rasco asked us to set up a joint NEC- 
DPC interagency working group on community development and empowerment. We wanted a 
joint effort spanning economic and domestic policy that could look at the problems of 
economically distressed urban and rural areas — not only to prepare specific proposals that could 
be passed this spring as part of your initial Budget, but to develop a framework that could 
incorporate other new ideas over the course of your administration.

' r Enterprise Zones: A two-tier plan to create 10 resource-intensive Economic
Empowerment Zones and 100 less expensive Enterprise Neighborhoods around the country. 
These 110 communities would be targeted for economic development, reinventing government, 
community development banking and microenterprise, community policing, and the 
■administration's other empowerment initiatives.

THE WHITE HOUSE

WASHINGTON
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We have invited the major Congressional leaders in these areas to meet with us and with 
Bob Rubin and Carol Rasco — including Maxine Waters, Floyd Flake, Charlie Rangel, Chairman 
Gonzalez, Bill Bradley, Chairman Rostenkowski, Chairman Riegle, Paul Sarbanes and Chairman 
Moynihan. We have also received copies of the bills pending in Congress and will continue to 
see which of their ideas can be incorporated.

2. Community Banking: A national network of community development banks and other 
community lending institutions, spurred on by a federal Community Banking and Credit Fund 
and perhaps by requiring major banks to start community development banks in return for limited 
interstate branching. We also propose ways to strengthen enforcement of the Community 
Reinvestment Act and fair lending requirements.

With respect to the Community Reinvestment Act, our recommendation to move to 
performance-based standards for all bank lending (including for small business and commercial 
loans) adopts much of the direction and emphasis of Representative Waters' bill. In addition, 
Representative Waters has also suggested exploring the possibility of making the Federal Reserve 
Discount Window available for Community Development Banking to spur reinvestment in the 
inner cities. Although this would require a major rethinking of the Fed's long-established policy 
and practice, we have proposed including the Fed on the Board of the CD Banking Fund so that 
such institutional issues may be fully considered by the Fund with full input from the Fed.

By way of example, pursuant to our discussions with Representative Rangel and his staff, 
our Enterprise proposal includes a comprehensive approach to public and private investment and 
coordinated provision of government services, a mix of tax targeted tax incentives and Enterprise 
grants, and a major emphasis on safe streets. We also have included drug prevention and 
rchabilitation-to-work among the new initiatives which the Agencies are actively exploring for 
the Enterprise proposal.

Treasury and the FDIC arc exploring the impact and cost of Representative Flake's 
proposal under the Bank Enterprise Act to appropriate funds to subsidize a discount in insurance 
premiums paid by banks (including CD Banks) to the extent of their loans in distressed 
communities. If you choose to require major BHCs to participate fully in the attached 
Community Banking proposal, the potential impact will be far greater; and the issue of providing 
additional support for bank lending in distressed communities can then be addressed more fully 
in this new context by the Fund and by you.

3. Community Policing: We included Community Partnerships Against Crime 
(COMPAC) — a HUD initiaHve-to-imf>ro»’e oafaty ™ p»h»lic housipg — along with nationwide 
efforts to promote community policing with economic deveiopiiiuiC Communities will need to 
demonstrate pftgress against crime if they arc to attract and maintain enterprises.
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After you have agreed to a preliminary proposal, we will consult with these members of 
Congress and come back to you with additional ideas of theirs that can be included.

* Accountability for Results: Communities will receive unprecedented flexibility to 
design their own plan, but will be held accountable for real, measurable results in return.

Finally, our Community Development Banking, Community Policing and Enterprise 
initiatives incorporate many of central components of the Bradley bills: incentives for personal 
savings and investment in the community, cops on the block and safe streets, a CD Bank fund 
to nurture a network of community development financial institutions, true Community Schools, 
and mobility and access to opportunity throughout the local labor market.

The attached memos present the proposals for enterprise zones and community 
development banks. These memos lay out the options and decisions you need to make for both 
proposals.

We also wanted to let you know our own view of how these proposals support the themes 
that you ran on and now form the underpinning of your economic plan.

First, these proposals offer a new, innovative approach. They move beyond the old left­
right debate by taking an activist approach to empowering those in distressed areas without 
assuming that the answer to every problem is more federal spending on the one hand or more 
tax breaks on the other. They offer real opportunity to real people: a savings account, a cop on 
their block, an employment voucher that will reward any business for giving them a job, a local 
banker willing to invest in new jobs in the community. And we believe they represent a new 
direction for poor communities across the country in several other important respects:

* Reinventing Government: The working group makes reinventing government a 
centerpiece of our enterprise proposal. No community will get help unless they develop 
a comprehensive strategic plan that involves the private sector, builds on existing 
community institutions, and coordinates government efforts across program and 
jurisdictional lines. The solutions to these problems must come from the bottom up, from 
individuals and communities willing to help themselves. These proposalFwill change the 
way government does business — including the federal government, which will conduct 
a competitive grant process through a single point of contact.

— * Laboratories of Democracy: Communities that show the initiative to make the most 
of these efforts will become natural targets for other initiatives in the administration's 
agenda. In exploring our proposals with other agencies and major private sector 
institutions, we've found a number that want to take part.

MESSAGE:
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Whatever options you choose to put forward, we believe that these proposals provide you 
with a tangible platform to inspire hope and show your commitment to a new spirit of 
opportunity, responsibility, and community that will empower people from Watts to Mount 
Pleasant to believe in the promise of America again.

* A Bold New Experiment: Some will point out that there is no conclusive evidence 
that enterprise zones work, and that only three community development banks have been 
created in the history of the republic. They're right on both counts — because no one 
has been trying such new approaches with any federal support or leadership. Our 
proposals arc designed to give these ideas a fair test, by targeting resources in a limited 
number*of places and providing clear measures of success or failure. If these new 
approaches don't work, we can give up or try something else — but we shouldn't quit 
before we start just because the old answers have failed.

* Comprehensive Growth Strategy: These proposals foster efficient and 
entrepreneurial government that promotes both private investment and increased 
public investment in human and physical capital.
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MEMORANDUM FOR THE PRESIDENT

THROUGH:

FROM:

SUBJECT: ENTERPRISE ZONES

I. ACTION-FORCING EVENT

II. BACKGROUND

>

BRUCE REED
GENE SPERLING

The legislative calendar and the continuing distress in many places in rural and urban 
America call for announcement of the first parts of your economic empowerment initiative.

This memorandum presents the Enterprise Proposal. While members of the Working 
Group differed on the merits of particular components, there was general agreement — except 
for OMB — on a two-tier proposal to create 10 resource-intensive Economic Empowerment 
Zones and 100 less expensive Enterprise Neighborhoods. OMB has proposed a minimal-cost 
alternative and recommends using the savings in budget authority to pay for other, unfunded 
priorities, including Campaign Finance Reform and Family Support. (OMB's views and 
suggested alternative are attached at Tab A.)

In Section III of this memorandum, we summarize the key components of a two-tier 
Enterprise Proposal. In Section IV we present the key options for your decision, including 
OMB's alternative option.

Over the last two months, the NEC-DPC Interagency Working Group on Community 
Development and Empowerment has been considering several elements of an initiative to 
empower distressed communities to join the economic mainstream. HUD, Treasury, Agriculture, 
Commerce, Justice, OMB, CEA, NEC, and DPC have worked together to develop a new, 
comprehensive empowerment agenda which includes enterprise zones, community development 
banks, strengthening of the Community Reinvestment Act and Fair Lending requirements, and 
community policing and Community Partnerships against Crime.

THE NEC-DPC INTERAGENCY WORKING GROUP ON 
COMMUNITY DEVELOPMENT AND EMPOWERMENT

'hE PRESiCE^T .AS SEEN
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III. THE TWO-TIER PROPOSAL

The proposal has three main goals:

CORE ELEMENTS OF ECONOMIC EMPOWERMENT ZONES:

A brief summary of the key and distinctive components of the proposal include:

A. REINVENTING GOVERNMENT

1. Increasing business and jobs within the zones so that they become engines of economic 
growth within the region.

3. Changing the way government docs business in distressed areas — by streamlining 
regulations and paperwork, encouraging local flexibility and innovation, and targeting 
resources so we can measure results and learn what works.

2. Empowering zone residents to join the economic mainstream — by owning and 
managing enterprises and assets within the zones and by connecting them to jobs and 
opportunities throughout the region.

Coordinated, Bottom-up Planning: To be considered, an applicant must form 
partnerships with the affected community and the private sector in the region to develop 

7

This proposal seeks to go beyond more traditional enterprise zone proposals in three 
fundamental ways: One, it makes reinventing government a centerpiece of the entire proposal. 
Two, it seeks to concentrate a combination of resources (tax incentives and public investment 
grants) in 10 economic empowerment zones, while having a second tier of 100 enterprise 
neighborhoodS’-'jtfhich grant considerable flexibility — and some limited resources — to areas 
that come forth with comprehensive proposals for economic development. Zone population is 
limited to 100,000 persons in order to achieve this focus and to ensure opportunities for 
demonstrated success. (The objective criteria for eligibility arc attached at Tab B.) Three, the 
zones are designed to be platforms for local experimentation at both the federal and local level. 
Finally, the proposal takes an expansive view of the need for comprehensive growth strategies - 
- ones that take account of the need for both public and private investment.

Competitive Grant Process: The proposal is designed to streamline federal rules and 
regulations that discourage initiative at the local level — and at the same time, to 
challenge communities to develop a coordinated, comprehensive strategic plan to spur 
economic empowerment. Communities will apply for zone designation through a federal 
challenge grant process. The winners will qualify for tax incentives that encourage job 
creation, investment, and individual empowerment and will receive an Enterprise Grant 
they can use in any way that advances the three goals stated above.
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C. TAX INCENTIVES AND INVESTMENT PROVISIONS

TAX INCENTIVES:

B. TWO TIERS OF INCENTIVES AND INVESTMENTS. We recommend a two-tier 
approach that focuses most resources on a limited number of zones where we can measure and 
achieve results, but gives a larger number of communities an incentive to take part. The larger 
number of Enterprise Neighborhoods may make it more palatable for members of Congress to 
support the concentration of resources in the 10 zones.

a comprehensive strategic plan. The plan must detail how the applicant will coordinate 
all complementary state, local and federal program resources and incentives with private 
sector commitments and community initiatives to meet the three goals.

100 Enterprise Neighborhoods will be designated and will receive a few of the tax 
incentives, a smaller Enterprise Grant (e.g., $3 million per year), and one-stop federal 
responsiveness. In addition, these Enterprise Neighborhoods will also be eligible to 
participate in the Community Policing, Enterprise School, and Community Development 
Banking initiatives.

The tax expenditures are designed (a) to reduce the costs of doing business in the zone, 
(b) to provide incentives for employing zone residents both within the zone and throughout the 
local labor market, (c) to provide incentives for investment in new equipment and expansion of 
qualified zones business, (d) to finance new construction and renovation within the zone, and (c) 
to empower zone residents with the opportunity to work, save and invest, and obtain a real 
ownership stake in their own communities and economic destiny. The proposal includes:

jr

10 Economic Empowerment Zones will be designated and will be given discretion to 
use all available tax incentives, a substantial (e.g., $30 million per year) Enterprise Grant, 
and one-stop federal responsiveness based upon their approved strategic plan. In 
addition, each Economic Empowerment Zone will participate, based on its approved 
strategic plan, (a) in a community development banking initiative, (b) in community 
policing and HUD Community Partnerships Against Crime, and (c) in a DoEd Enterprise 
School Community initiative to implement the National Education Goals for school 
readiness, lifelong learning, and competitiveness.

One-Stop Federal Responsiveness: An Interagency Council ("Enterprise Board") will 
develop criteria for selection. In consultation with the Enterprise Board, HUD will 
designate the urban zones, Agriculture the rural zones, and Interior the Indian zones — 
based on the quality and promise of the strategic plan submitted by each applicant. The 
Designating Secretaries, in cooperation with the Enterprise Board, will serve as a single 
point of contact to allow local applicants to coordinate federal programs and incentives 
in the zone.
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SUMMARY OF INCENTIVES AND INVESTMENTS

10 ECONOMIC EMPOWERMENT ZONES

100 ENTERPRISE NEIGH BORHOODS

INVESTMENTS
• Enterprise Grants ($5-15 million)
• Eligible for Community Development Banks
• Eligible for Community Policing
• Coordination and Flexibility with Existing Funds
• Eligible for Education Enterprise Funds
• Eligible for Participation in Innovative Federal Experiments

EMPLOYMENT TAX INCENTIVES
• Employment and Training Credits (ETCs) for zone residents:

• A multi-year ETC for employers located in the zone
• Targeted Empowerment ETC ("TETC") for all employers

• An ETC Opportunity Card for zone residents

EMPOWERMENT INCENTIVES
• Resident Empowerment Savings Account

INVESTMENTS
• Enterprise Grants ($50-175 million)
• Community Development Banks
• Con&unity Policing

• Coordination and Flexibility with Existing Funds
• Education Enterprise Funds
• Eligible for Participation in a Range of Innovative Federal Experiments

EMPOWERMENT INCENTIVES
• Resident Empowerment Savings
• Resident Community Investment Corporations (CICs)
• Small, Worker Controlled Enterprises (WCEs)
• Zone ESOPs 

CAPITAL INCENTIVES
• Increased property expensing under Section 179
• Accelerated depreciation for all investments in tangible properly in the zone.
• Tax-exempt Private Activity Bonds for investments in tangible property in the zone.
• Expansion of the Low Income Housing Tax Credit

CAPITAL INCENTIVES
• Tax-exempt Private Activity Bonds for investments in tangible property in the Zone
• Expansion of the Low Income Housing Tax Credit

EMPLOYMENT TAX INCENTIVES
None
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Economic Empowerment Zones FY 94—98 cost in SBillions

All IIP Zones

For z

INVESTMENT PROVISIONS:

i

♦

.1
A

2.8

Savings Plan
Private Activity Bonds
Low Income Housing Tax Credit

2
♦

1.4
.5

.3

2.6

Enterprise Grants. As noted, beyond mere tax incentives, the ten economic 
Empowerment Zones will receive a substantial Enterprise grant, on the order of $150-175 
million per urban zone and $50-75 million per rural zone over five years. In addition. * 

The two-tier proposal calls for approximately $3 billion in tax expenditures and 
approximately $3 billion in investments through Community Policing and Enterprise Grants 
(plus investments from several of the Agency budgets.) Your proposed budget provides for 
$4.1 Billion in tax expenditures, plus $500 million for Community Policing (appropriated in 
FY93 but not authorized) and $500 million for community investments in FY 94. In addition, 
HUD and Agriculture have agreed to contribute up to $900 million from their existing budget 
authority.

Any enterprise proposal you submit will require careful coordination with Congress for 
purposes of authorization, the Budget Enforcement Act, Budget Reconciliation, and annual 
appropriations. We will need bi-partisan support to secure the sixty votes in the Senate that 
will be necessary for approval of many issues, including our enterprise proposal.

c..
AProperty Expensing

Accelerated Depreciation
Flat Employment and Training Credit (ETC)
TargcteiETC

Community Investment Corporations
Worker-Controlled Small Enterprise
Zone ESOP

(The asterisk means that the cost is less than $50 million.) The Working Group would 
prefer to use $1.3 billion of the tax incentives funds set-aside in the Budget for 
investments. Yet, it is important to note that additional tax expenditures might be 
required if, for example, the population limits of one or more zones were increased (as 
discussed in Section IV below) or if more tax incentives had to be added to make the 100 
Enterprise Neighborhood more attractive.1 
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Community Policing: All zones will be eligible for additional support for Safe Streets 
from the $500 million of the FYs 93-94 baseline which has been reserved to meet your 
pledge «£100,000 additional cops on the beat. (Our enterprise legislation could address 
whether these monies will go exclusively to communities with enterprise zones).

matching state and local resources and private sector commitments will be expected for 
all zones. The second-tier, enterprise neighborhoods will receive $15-20 million for 
urban zones and $5-10 million for rural zones over five years.

Eligibility for Participation in Innovative Federal Experiments: The Enterprise 
Neighborhoods and Economic Empowerment Zones can serve as platforms for 
experimentation. This experimentation function serves a dual purpose: First, it aids the 
federal government by giving it laboratories to experiment with new innovations designed 
and implemented from the bottom up. Several Agencies believe that the designated zones 
provide a unique opportunity to offer new initiatives that local communities may use to 
complement their own economic empowerment and community development strategics. 
Second, it allows the zones and neighborhoods to have an even more comprehensive 
investment strategy. The 10 zones and 100 neighborhoods will be eligible to participate 
through the challenge grant process in a range of other economic, human and community 
development and access-to-opportunity initiatives that arc likely to be sponsored by 
various Agencies during the operation of the zones.

Community Development Banks: The 10 Economic Empowerment zones will be given 
first priority on having a Community Development Bank. The other zones will be 
eligible to participate in your community lending initiative in order to access private 
capital, financial services, and support for microenterpriscs.

Possible initiatives include: foreign trade centers, microenterprise and venture funding, 
and entrepreneurial assistance (Commerce and SBA); school-to-work, apprenticeship, 
youth build, juvenile justice and drug prevention and rchabilitation-to-work (DoEd, DDL, 
HHS, HUD and DOJ); unemployment-to-work training and support (DDL); time-limited 
welfare and work supports (HHS); and access and moving to opportunities (HUD and 
DOT). (A list of possible federal initiatives is attached at Tab C). States, localities, and 
the private and non-profit sectors will be challenged to add their own initiatives. These 
human development and access-to-opportunities initiatives, coupled with the Fair 
Housing and fair lending components of your CD Banking and Community Reinvestment 
Act proposals, should send a clear message that enterprise zones will not be isolated 

* 

Education Enterprise: DoEd has asked to include, and to provide funds for, a 
comprehensive Enterprise School Communities initiative to implement the National 
Education Goals. DoEd will provide sufficient funding for Enterprise School 
Communities in each of the 10 Economic Empowerment Zones, plus up to another 10 to 
30 enterprise school communities for Enterprise Neighborhoods.
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IV. ISSUES, RECOMMENDATIONS AND DECISIONS

A. TWO-TIER PROPOSAL OR OMB LOW-COST OPTION?

OMB proposes an option that adopts much of the two-tier proposal's emphasis on the 
coordination and reinvention of government, but without spending any funds beyond what is 
already provided in the baseline or the other new investments proposed in your overall budget. 
In particular, OMB's proposal would spend only $110 million of the $4.1 billion included in your 
budget for tax expenditures.

D. EVALUATION OF PERFORMANCE AND RESULTS: The enterprise zones will run for 
ten years. Each year the Designating Secretaries will review the performance and results of the 
zones in achieving the benchmarks set in the zone's strategic plan. Mid-course corrections will 
be permitted ami encouraged.

garrisons but will strive to integrate distressed communities and poor people into the 
economic mainstream.

In sum, the two-tier proposal seeks to improve the opportunities and competitiveness of 
both people ansi places. It challenges affected local communities to reinvent themselves, to join 
with the private sector in strategic public-privatc-community partnerships, and to strive to 
integrate distressed communities and poor people into the economic mainstream.

At the end of the fourth and seventh years, the Designating Secretaries will conduct a full 
review of results. Based thereon, they may terminate the designation, withhold or reduce 
enterprise funds, or require appropriate changes in the comprehensive strategic plan of any zone 
that is not making satisfactory progress in meeting its benchmarks to achieve the three goals of 
the enterprise proposal.

— OMB has serious reservations concerning the use of any tax incentives or new Enterprise 
Grants. OMB argues that tax incentives will not be very' effective in stimulating new business 
development and jobs in distressed areas or, if successful, will be too costly to be widely 
replicated in other areas. Or they fear that enterprise zone tax incentives will draw 
cmploymcntfrom other economically depressed areas. In addition, OMB believes the two-tier 
proposal focuses too much on moving jobs into small areas that arc not very hospitable to 
business investment, rather than preparing people in those areas for work opportunities. OMB

The National Academy of Sciences will contract for an independent evaluation of all 
aspects of enterprise zones. A full report will be given to the President and Congress at the end 
of five years and again at the end of ten years. We expect to learn what works from the 
performance and results in both the Economic Empowerment Zones and the Enterprise 
Neighborhoods. The entire enterprise legislation will sunset at the end of 10 years so that the 
lessons learned from actual experience can be included in any reconsideration.
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DECISION

"Low-cost" OMB Proposal
3

is also concerned that the almost $6 billion that would be absorbed by the two-tier proposal will 
benefit a very small fraction of the heavy poverty areas in the country.

OMB, therefore, proposes a "low cost" option which, in its view, meets your campaign 
promise to create enterprise zones while preserving the opportunity to use some of the resources 
originally committed to enterprise zones for other budget priorities. Attached at Tab A is a 
summary of OMB's concerns and its alternative, low-cost option.

OMB's three additional alternatives offer ideas for reinventing government and investing 
in people. The two-tier proposal incorporates both concepts. With respect to OMB’s proposal 
to offer localities a menu of tax incentives, the Working Group considered and rejected such an 
approach because of its administrative infeasibility and our decision to target tax incentives that 
would be used to invest in both people (e.g. labor and empowerment) and places (e.g. cost­
recovery).

Third, we believe that the two-tier proposal will produce some real success stories in 
distressed areas in rural and urban America. OMB's criticism that the cost of replicating tax 
incentives is too great may miss the point. We do not have enough money on the discretionary 
spending side or the tax incentive side to improve every distressed area. Instead, the mix of tax 
incentives, investments and reinvention of government in the two-tier proposal will challenge 
public-private-community partnerships to develop effective strategies in the lower-cost 
Enterprise Neighborhoods as well as the Economic Empowerment Zones. If we arc successful, 
we believe more resources from the public and private sectors will be forthcoming for what 
works. Finally, we arc concerned that OMB's "low-cost" proposal may be perceived as a retreat 
from your commitment to distressed areas, particularly urban areas.

If you decide to devote additional new budget authority to enterprise zones, as docs the 
two-tier proposal, OMB offers three additional alternative options, as described in Tab A. One 
of these options docs not rely on tax incentives and proposes an increase in the Enterprise Grant 
instead; the second and third would give localities greater flexibility in choosing between direct 
spending and a menu of tax incentives.

RECOMMENDATION: With the exception of OMB, the Working Group uniformly 
supports the two-tier proposal for the following reasons. (There are differences of opinion on 
certain aspects of the proposal, as described below.) First, we believe that we have tailored and 
targeted the tax incentives to encourage investments in both places ami people. Second, tax 
incentives form the basis of the enterprise zone concept and have strong bi-partisan support in 
Congress. If you do not include tax incentives, you will not be entertaining an "enterprise zone"
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__  Other OMB Alternatives
Q'

Two-tier Proposal

Discuss Further

DECISIONS RELATING TO THE TWO-TIER PROPOSAL

1. WHETHER TO NAME THE TEN ZONES IN ADVANCE?

zones.

DECISION

__  Name Ten Zones in Advance

Rely on Challenge Grant Process

T

»
Discuss Further

RECOMMENDATION: The Working Group opposes this suggestion. First, naming 
the "ten worst" communities in advance undermines central tenets of the two-tier proposal. We 
want to use the challenge grant process to spur all communities to put forth their best efforts in 
designing a coordinated strategic plan. We also want localities to make a real effort to reinvent 
government and involve community residents and the private sector in the planning process. We 
feel the competition of the challenge grant process is critical to ensuring successful
Through the challenge grant, we will have an opportunity to reward innovation and pick the ten 
communities that have the best opportunity to succeed in achieving the enterprise mission.

As set forth in Tab A, OMB Director Panetta fears that Congressional expansion of the 
number of zones may be unavoidable. To limit the likelihood of such expansion, he suggests that 
you designate in advance the ten communities that would receive the Economic Empowerment 
Zones. Presumably, you would justify naming these ten by stressing that they arc "hardship" 
communities, e.g., South Central Los Angeles, that warrant targeted attention. Other communities 
would be reminded that they may compete for Enterprise Neighborhoods and that all 
communities will benefit from the stimulus package should the stimulus pass.

If you select the two-tier proposal, a number of other issues must be resolved, as will be 
described in this section of the memorandum.

Second, naming ten communities in advance may doom the proposal from the outset, 
cither by alienating the 80 senators and 425 congresspersons whose districts will not benefit from 
these designations or by encouraging Congress just to name additional zones. We believe that 
we have a better chance of defending the two-tier proposal against congressional expansion.

-J
/ 
•i«<•
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2. POPULATION LIMITS

One zone with 250,000; four with 100,000; one with 50,000.

Three zones with 200,000; three with 25,000.

Two zones with 250,000; two with 50,000; two with 25,000.

DECISION

 100,000 Population Limit

__  Allow one to three zones with 200,000 to 250,000

1-250,000, 4-100,000, 1-50,000 

3-200,000, 3-25,000 

2-250,000, 2-50,000, 2-25,000

Discuss Further

3. POVERTY CRITERIA

There is some disagreement among the Working Group as to how we should target the 
poverty criteria for enterprise zones. H.R. 11, the enterprise zone bill passed by Congress last 

y 

The following are three options for larger population limits in some of the six urban 
economic empowerment zones, while keeping the total tax expenditure costs around $ 3 billion.

The Working Group agreed that we should focus resources (and the energies of the 
Designating Secretaries) on smaller targeted areas. As a result, we placed a 100,000 population 
limit on any zone. Los Angeles clearly will be very disappointed with such a limit. California 
reprcscntativcf’have lobbied hard for larger zones. The issue, therefore, is whether to provide 
for a different limit for very large population cities (e.g., over 2.5 million persons, New York, 
L.A., and Chicago).

RECOMMENDATION: The Working Group recommends that you apply the 100,000 
population limit to all zones but be prepared to compromise during the legislative process if it 
proves necessary. If we are to ensure some measure of success, we feel it is essential to target 
our limited resources to a relatively small area.
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Two options that attempt to address these competing values have been offered.

Option 1

Option 2

Discuss Further

RECOMMENDATION: The Working Group has not reached a firm recommendation 
on this issue. HUD supports Option 1. Treasury supports Option 2.

year (and vetoed by Bush), required only that all of the census tracts in the zone be at 20% or 
more of poverty level. This requirement would apply to tens of millions of people and perhaps 
give communities too much discretion in designating zone areas.

The more liberal the poverty criteria, the higher the risk that communities will designate 
areas that are not most in need of assistance. On the other hand, the Working Group does not 
wish to hamstrtijg communities by making them pick only hard-core poverty areas that have little 
chance of being successful in meeting the enterprise goals.

Option 2 is more targeted but less flexible. It has the advantage of ensuring that only 
truly needy communities will be designated as enterprise zones. But, this set of criteria could 
knock out some prime candidates for enterprise zones. In New York City, for example, a 
budding commercial area in Harlem that would qualify under Option 1 would be excluded under 
Option 2.

Option 1 has the advantage of being targeted but offering communities a degree of 
flexibility. It also addresses the possibility that a community may wish to overlay state- 
designated and federal enterprise zones that have slightly different qualifying criteria.

Option 1:
50% of census tracts at 35% or more of poverty;
90% of census tracts at 25% or more of poverty;
100% of census tracts at 20% or more of poverty;
plus limited discretion in Designating Secretary to permit limited variation from criteria 
to fit existing state-designated enterprise zones.

Option 2:
90% of census tracts with 30% or more of poverty;
100% of census tracts with 25% or more of poverty.

X DECISION
- \7
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4. MECHANISMS FOR REINVENTING GOVERNMENT

DECISION

\ Challenge Grant Process and Performance Review

State Specific Compliance Criteria in the Legislation

__  Discuss Further

The Working Group has no firm recommendation on this issue, which, may have to be 
resolved in the legislative process.

There are essentially two alternatives. The first approach is to state general federal 
objectives and vest the Designating Secretary with discretion to choose among applicants based 
on the specifics of each strategic plan in implementing the three enterprise goals. The 
Designating Secretary would make sure that Enterprise funds are not used to supplant existing 
federal funds and programs and would measure results against the benchmarks established in the 
strategic plan. This approach may be most in keeping with the objective of reinvention, but it 
risks providing insufficient federal direction in local planning and too much discretion in the 
Designating Secretaries.

a. New Enterprise Funds. The new Enterprise Grants will be vehicles for reinvention and 
innovation because localities will have considerable flexibility in using this money to address 
unique local needs. An issue arises, however, as to how we will ensure that the zone 
communities adhere to the enterprise mission in developing their strategic plans and in spending 
Enterprise fundsuto implement these plans.

b. Existing Federal Programs and Funds. Time and again, mayors and governors have 
complained that they would be in a better position to meet our enterprise objectives if they were 
free to deploy existing federal programs and resources to implement their own strategic plan. 
Former President Carter made much the same point when he visited with you last month about 
the Atlanta Project: we would not need to invest much more federal money to revitalize urban 
America if we empowered local communities to apply existing federal funds flexibly in 
conjunction with State and local resources, and private enterprise.

The second approach is to state specific federal requirements and objectives in the 
legislation which will guide local spending and plan implementation. Last year, for example, the 
Senate version of H.R. 11 simply listed all the federal programs that zone communities could 

_ spend funds on. However, if the stated criteria are too specific, it could limit a community's 
ability to innovate, for example, in establishing its own matching venture funds and other 
public/private economic empowerment partnerships.
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Although we propose to eliminate all burdensome strings from the new Enterprise Grant 
funding, such radical deregulation of existing federal programs is a formidable challenge. We 
believe there are at least three approaches to providing greater flexibility and responsiveness with 
respect to existing federal programs:

Limited Waiver Authority: allow the Enterprise Board to develop one set of categorical 
criteria that municipalities must meet to receive funding from existing programs that are 
relevant to promoting enterprise in each zone. The enterprise legislation would specify, 
for example, 10 to 12 existing programs — e.g., CDBG, Jobs Training Partnership Act, 
Job Corps, Youth Apprenticeship, JOBS — for which one set of categorical criteria will 
be developed. Municipalities that receive enterprise zones, therefore, would be relieved 
of some of the burdens of meeting uncoordinated, fragmented program requirements. 
Municipalities would not, however, have the flexibility to redirect funds to their own 
spending priorities.

The first approach — pilot testing broad regulatory relief in the enterprise zones — is 
most in keeping with our basic goal of reinventing government and would be strongly supported 
by the mayors and governors. It may complicate passage of the Enterprise legislation. We do 
not know whether Congress would be as willing to go along with such a radical restructuring. 
It may also give pause to some of the Secretaries as they work with you to make plans to initiate 
new national programs. HUD strongly recommends this approach.

The second approach — limited waiver authority — will provide substantial flexibility 
and responsiveness for those programs specified for uniform categorical treatment. Congress 

>

RECOMMENDATION: We do not have a firm recommendation with respect to the 
three options.

Broad. Pilot Waiver Authority: seek statutory waivers in the Enterprise legislation that 
would M^t the Enterprise Board with authority to grant any waivers it deems necessary 
for a specified list of programs relevant to promoting enterprise in each zone. A 
municipality with an enterprise zone might be allowed, for example, to aggregate all 
funds it receives from the specified range of programs and spend these funds on a new 
type of activity to implement the strategic plan approved by the Designating Secretary for 
the zone.

Expand the Enterprise Grant Program: beginning with the FY 95 budget request, increase 
the Enterprise Grant by an agreed amount and seek lower appropriations from a range of 
existing programs. For example, if total federal spending on a range of separate 
categorical programs averages $25 million per zone, then the budget request for Enterprise 
grants in each zone could be increased by a proportionate share. At the same time, the 
budget requests for these categorical programs would be reduced by this amount. This 
approach approximates the effect of the broad, pilot waiver approach.
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ISION

iroad. Pilot Waiver Authority

Limited Waiver Authority

Expand Enterprise Grant through Annual Budgeting

Consult with Congress and Constituencies

Discuss Further

5. DISAGREEMENTS AS TO EMPOWERMENT TAX INCENTIVES

should be receptive to such narrower statutory waiver authority as a part of the Enterprise 
package. But many localities and public-private partnerships will argue that we should go 
further because the costs of compliance with the multitude of federal requirements ultimately 
defeats their purpose.

In addition, the CEA has recommended that you also consider encouraging short-term 
savings that would help zone residents avoid excessive credit costs on large consumer purchases 
such as furniture and cars. We could offer a special-issue U.S. Savings Bond with an above-

a. Resident Empowerment Savings. Following on your campaign pledge to establish 
Individual Development Accounts to empower low-income Americans to move toward economic 
self-sufficiency, the Working Group recommends a 50-pcrccnt tax credit for employer 
contributions to a Defined Savings Plan ("DSP") on behalf of zone employees. Participating zone 
residents could also contribute to the DSP on a tax defened basis. These savings could be 
withdrawn (or borrowed against) without penalty to pay for education, purchasing a first home, 
starting a small business, or investing in a Community Investment Corporation.

Close consultation and cooperation with Congress and interested constituencies may 
provide the best approach to resolving this issue. Given the uncertainties and the need for full 
Congressional cooperation to implement any of the three approaches, it may be prudent to 
explore this issue fully with Congress and constituency groups before making a final 
determination.

&

The third approach provides a means to approximate, roughly, the result of the first 
approach: it Increases the enterprise grant by the amount that would be available to focus on 
implementing the zone's strategic plan if full waiver authority were available. It does so, 
however, by reducing a range of programs throughout the country by the small amount necessary 
to achieve this result. It will also require careful budgeting (and negotiation with Congress) each 
year. -

■v V
\J
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DECISION

Resident Empowerment Savings Accounts

Add Resident Empowerment Savings Bonds

No Resident savings incentives

Discuss Further

’tSi.IW

While the Working Group generally favors having some form of resident empowerment 
savings, TreaSUry is skeptical about whether our limited resources might be better spent on 
incentives for employment and business activity rather than savings. The tax expenditures for 
such resident empowerment savings and investment in all 110 zones, however, total less than $50 
million over five years.

market rate of return and allow this interest to be fully tax exempt to zone residents. These 
bonds could be purchased through payroll deductions and excluded from taxable income reported 
by the employer, making tax preparation easier for the saver. Treasury opposes this savings 
incentive.

The tax advantage for investment in CICs could be provided either (a) through the 
exclusion of interest from the income of banks and other lenders who make loans to finance CICs 
or (b) through the issuance of special CIC tax-exempt bonds. Such tax exempt bonds could also 
be made available through local banks or community development lenders who will then make 
loans to a CIC based on their own underwriting criteria, including the requisite technical, 
accounting, and management assistance and expertise. Such Enterprise Zone Tax-Exempt Bonds 
could be exempt, either in whole or major part (e.g., 75%), from state volume caps. Treasury 
believes that existing rules for review by a local bond authority would help assure compliance

\ 

b. Community Investment Funds or Corporations. Owned 51% by zone residents, CICs 
could be spurred through tax advantages to lenders for loans made to CICs for purchase of 
qualifying zone tangible assets and firms. The CIC would be a for-profit, resident-driven 
community investment fund or developer which could, for example, invest in a number of zone 
businesses or acquire and develop land and buildings within the zone. The CIC would provide 
a way for zone residents, as shareholders, to accumulate assets, invest in zonFbusinesscs, share 
in profits from development, and gain control of their communities and their economic destinies. 
Although Treasury and CEA are concerned that zone residents should diversify their investments, 
most members of the Working Group support the CIC concept as an essential means to give zone 
residents a real stake in their own economic futures.

RECOMMENDATION: We recommend that you include empowerment savings 
incentives in your enterprise zone proposal.
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DECISION

Interest Exclusion on CIC qualifying loans

Tax Exempt Bonds only for CIC financing

No CIC Financing

Discuss Further

with applicable law, prevent abuse, and involve the local community, without requiring the 
creation of a new set of anti-abuse rules for a new interest exclusion.

RECOMMENDATION: We recommend that tax incentives for WCEs be included. Such 
tax expenditures for the ten Economic Empowerment Zones would total $300 million over five 
years. No tax advantaged loan would be made unless the underlying small business being started

Secretary Espy strongly supports incentives that empower residents to gain an ownership 
itake in the businesses in which they work. Others in the Working Group join Agriculture in 
supporting such employee stakeholding. Treasury and CEA are concerned that WCEs are risky 
investments for zone residents and are subject to tax shelter abuse in which the benefits go to 
outside investors rather than to zone residents. As with CICs, Treasury therefore proposes that 
the tax advantage be financed only through tax exempt bonds, issued by an independent State or 
Municipal Bond Financing Authority, which can be exempted from State private activity bond 
caps. As with CICs, these tax exempt bonds could finance loans made by CD banks and other 
lenders based on their own underwriting criteria, including the requisite technical, accounting and 
management assistance and expertise.

c. Small. Worker Controlled Enterprises — Owned 51% by zone resident employees, 
worker controlled small businesses (less than $5 million in gross annual receipts) could also be 
encouraged through tax incentives. First, interest on loans to permit resident workers to start or 
to acquire WCEs could be excluded from taxation to a lender. Second, repayment of principal 
and interest on the loan could be a deductible business expense to the WCE. With full 
disclosure, full voting rights, worker control, annual reporting of individual share values to each 
zone shareholder, and deferral of taxes to the worker until a sale of shares, the WCE will 
empower resident employees with a full ownership stake in their own businesses, while curbing 
abuses common to ESOP's.

RECOMMENDATION: We recommend that tax incentives for CICs be included. Such 
tax expenditures for the ten Economic Empowerment Zones would total $140 million over five 
years. No tax advantaged loan would be made unless the underlying asset, whether a business 
or land, suppdHs the loan. Making such character loans to CICs should be among the financing 

\mechanisms that banks have to economically empower zone residents.
/ r. 

‘ > 
%

X



-17-

DECISION
*

Interest Exclusion on WCE qualifying loans

Tax Exempt Bonds only for WCE financing

No WCE Financing

Discuss Further

DECISION

7

The Treasury Department opposes any increased tax incentives to Zone ESOPs. Treasury 
reasons that ESOPs are inherently risky for employees because of lack of diversification of the 
plan assets. It also argues that traditional ESOPs have not been effective in transferring to low- 
income employees a significant voice in management decisions or a significant share of the 
economic appreciation in the value of the employer's stock. It believes the Defined Savings Plan 
incentive, together with qualified zone private activity bonds (that could be used to finance CICs 
and WCEs), provide appropriate empowerment incentives for zones.

RECOMMENDATION: Attached at Tab D is Secretary Espy's defense of Zone ESOPs. 
It is possible that the Treasury proposal for using tax-exempt bonds to finance empowerment 
incentives could also be used here to alleviate concerns about abuse of Zone ESOPs. Such tax 
expenditures for Zone ESOPs in the ten Economic Empowerment Zones would total less than 
$50 million over five years.

d. Employee Stock Ownership Plans (ESOPs). Secretary Espy also strongly supports a 
modified ESOP structure for larger zone businesses. He recommends providing enhanced tax 
incentives for special Zone ESOPs. Under current law, eligible lenders may exclude 50% of the 
interest income they receive on certain loans to an ESOP from taxable income, provided the 
ESOP has the requisite stake (more than 30%) in the sponsoring employer. The interest 
exclusion would be raised to 100% for loans to Zone ESOPs which have a 30% stake in the 
company. In addition, the sale of existing stock to Zone ESOPs would qualify for tax deferred 
rollover status provided the proceeds arc reinvested in securities of other domestic companies. 
To meet concerns about abuse, all participants in Zone ESOPs would be entitled to the same 
voting rights on all matters voted upon by other stockholders possessing the highest voting rights.

or acquired supports the loan. Making such character loans to WCEs should be among the 
financing mechanisms that banks have to economically empower zone residents. If successful, 
WCEs could effectively implement the Grameen bank, microenterprise lending approach in 
distressed communities throughout rural and urban American.

X
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Interest Exclusion for Zone ESOPs

Tax Exempt Bonds only for Zone ESOPs

6. "FLAT" vs. "INCREMENTAL" EMPLOYMENT AND TRAINING CREDIT

\

Employment and training tax credits (ETCs) provide an effective means of lowering the 
cost of doing business for employers and incentives for hiring zone residents. When combined 
with a coordinated private sector campaign to secure the acceptance and support of employers, 
they also empower residents to seek employment, to obtain and hold jobs and to receive training. 
The two-tier proposal recommends allowing employers outside the zone to take advantage of a 
one-year Targeted ETC ("TETC") — 40% of the first $6,000 in the first year of each new zone 
resident employee's wages and qualifying expenses for education and training.2

2 The TETC is substantively identical to the Targeted Jobs Tax Credit (TJTC), which will 
preclude the administrative burdens of having separate criteria and credit amounts. However, 
we believe we should distinguish the TETC from the TJTC, where certification of eligibility 
in one of the 10 categories by DOL has too often operated to stigmatize prospective 
applicants as inferior in the eyes of employers. An education campaign for prospective 
employers is therefore essential with respect to the Enterprise TETC. The extent of private 
employer commitment to participate should be one of the factors used by the Secretaries in 
the Challenge Grant Process to judge the merits of any zone applicant's strategic plan.

Every qualified zone resident will receive an empowerment card in the mail which can 
be presented to a prospective employer to qualify for the ETC or TETC once place of 
residence has been verified. The same card will allow zone residents to open a Resident 
Empowerment Savings Account and a checking account with the nearest Community 
Development Bank. It also could be used in future experiments with electronic delivery of 
food stamps, AFDC and job-training and with providing rewards for zone residents who 
succeed in finding and keeping a job. »

With respect to the ETC, you must decide whether to adopt a flat or incremental 
approach. The flat ETC provides employers within the zone with a credit of 25% of the first 
$20,000 in qualified wages and training costs for each zone employee. The credit would remain 
at 25% for the first six years and then be phased out proportionately over the remaining life of 
the zone. This credit applies to all resident zone employees.

_ No Financing for Zone ESOPs 

/^Discuss Further

By contrast, the incremental ETC is applicable only to increases in employment of zone 
residents (where total employment also increases) over a stated base. It therefore costs
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substantially less in tax expenditures than the flat ETC.

Flat ETC

Incremental ETC

Discuss Further

y

The flat ETC is simpler for zone employers to use and more effective in lowering total 
costs of doing business for a zone firm. Though less expensive, the incremental ETC is much 
more complicated to use and is often ignored by small employers. In addition, the incremental 
ETC would give a competitive advantage to new businesses over existing zone businesses.

RECOMMENDATION: For the above-stated reasons, the Working Group unanimously 
favors the flat ETC, but believes this is a close call.

DECISION

\z
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OMB Views and Suggested Alternative Approach

4

OMB supports the two-tier approach to Enterprise Zones but has reservations about 
the proposed incentives. These concerns are briefly summarized below, and a more flexible 
alternative is suggested that OMB believes deserves careful consideration.

A second concern is that, because the tax approach is so costly, the high costs of 
extending the proposed approach beyond 10 areas to any significant share of distressed 
communities may be prohibitive. This is just not the time to be investing very limited 
budgetary resources in an idea that has a limited chance of payoff 21, if it succeeds, could 
not conceivably be extended to reach more than a small percentage of distressed 
communities.

First, we are concerned that the proposal relies too heavily on apparently costly and 
largely uncontrollable tax incentives. The emphasis on labor-side as opposed to capital-side 
incentives is an improvement over previous versions of Enterprise Zones. Nevertheless, 
using the Treasury’s assumptions about revenue losses and job growth in the Zones, it will 
cost the Treasury about $80,000 in revenues for every job added in that period in the 10 
super-zones. This is four times the cost per job created in the Urban Development Action 

1 Grant program. Previous research on tax incentives to stimulate jobs and development also 
suggests that, compared to spending approaches, they are expensive and less likely to work. 
Tax incentives are a blunt instrument, but there may be ways to increase their flexibility as 
discussed below.

One choice would be to save the $2.8 billion now proposed for tax expenditures to 
fund other critical priorities that the Administration has proposed but are not funded, such as 
family preservation and campaign finance reform (see Attachment 3 on the final page of this 
Tab). In that case, the 110 communities could still receive the following:

1

An even more fundamental problem with the proposed approach may be that it 
focuses too much on moving jobs into small areas that are not very hospitable to business 
investment rather than preparing people in those areas for the work opportunities offered by 
the regional economy. After all, relatively few people both live and work in the same^ 
neighborhood. The must effective strategies to address chronic poverty and urban distress 
may be those that invest in human capital and in linking people to jobs through 
transportation, opportunities for relocation, and other means.

Concerns Abo^t the Proposed Approach

The Enterprise Zones approach to urban and rural development proposed by the NEC 
would spend $5.5 billion over five years, one-half of this for tax incentives to stimulate new 
business investment and jobs, primarily in 10 designated zones. This may not be the best 
use of our limited Federal budget for an urban and rural development initiative.

*
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An Alternative Approach

A.

2

Waivers of CDBG, HOME, and other Federal program regulations to facilitate 
coordinated, more flexible service delivery;

In the 10 economic empowerment zones, substantial challenge grants from a 
pool of $2 billion created by earmarking two percent of planned spending 
over five years in a number of relevant domestic discretionary programs;

Designation as "difficult to develop" areas where the eligible basis for 
computing the value of the Low-Income Housing Tax Credit would be 130 
percent of the cost basis.

Priority for Community Development Banks, provided they meet other 
qualifying criteria; and

0MB supports the component of the NEC’s plan which proposes a competitive 
process for planning grants and other limited assistance to 100 "Enterprise Neighborhoods." 
If the $4 billion in resources ($2.8 billion in tax expenditures and $1.2 billion in spending) 
now proposed for the 10 economic empowerment zones is retained, then we suggest the 
following approach:

Grants to plan and reorganize services in the 110 zones (these can be funded 
from the already appropriated $500 million in 1993 Community Investment 
Program funds);

Designate the 10 suoerzones up front. Rather than undertaking a lengthy 
review and selection process, the Administration could identify 10 superzones 
and could work closely with State and local officials in the designated areas to 
develop attractive plans quickly. Naming the superzones has political pluses 
and minuses. Those not named will be disappointed, but the ability to point 
to a defensible selection of distressed areas and well-conceived action plans 
will be a plus. The key point is that we want to defend the proposal against 
dilution. An amendment to add an 11th superzone will have a more apparent 
cost -- either in terms of the price of the package, or the erosion of assistance 
to the 10 we have designated. It’s not an easy sell, but it may be our best 
chance of holding down the number of zones and focusing the resources.

However, if the President feels that now is the time to put forward a major urban and 
rural development program, the following is probably a better approach.

Jdoney to promote community policing and put more cops on the beat in the 
rones ($500 million in Community Investment Program funds);
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Whatever the approach, OMB supports the proposal for a strong, independent 
evaluation of the experiment so that, whatever the result, we capture insights that can be 
used for the next round of efforts to address these very difficult problems.

While preserving flexibility, we also may want to suggest to the communities (but not 
require) that they emphasize the development of human resources in the zones. In that case, 
we believe that there are at least two promising emphases, as reflected in Attachment 2.

Provide communities with maximum flexibility. (1) To give communities 
maximum flexibility to fit local needs, across both the mandatory and 
discretionary spending elements, the funds could be provided as a single new 
comprehensive grant with a broad range of authorized uses. (2) If some part 
of the funds must be used as tax expenditures, then OMB would prefer an 
approach that gives the communities flexibility to choose a mix of tax items 
that they believe best supports their own development strategy. (3) A third 
option would allow communities to vary the mix of spending and tax 

^expenditures as well. More information on how we think these options would 
work is provided in Attachment 1.



Attachment 1: Flexible Funding Options for Enterprise Zones

Option 1: A Capped Mandatory Entitlement

Option 2: A Capped. Flexible Tax Expenditure Pool

z -
11

In contrast to Option 1, Option 2 preserves the $2.7 billion in tax expenditures. 
However, the ten superzone communities would be given broad flexibility in using the $2.7 
billion earmarked for tax expenditures (in addition to the spending component). Each 
locality could then shape a tax preference package best suited to its objectives: some might 
emphasize wage credits to encourage labor-intensive businesses; others might emphasize 
capital incentives to promote construction, rehabilitation, and equipment modernization.

x.

A
v Each community could be given a tax expenditure "budget" or overall cap and a menu 

of individual tax preferences with "price tags" attached. It could choose its unique mix of 
preferences, subject to the zone’s overall cap. To ensure that the cap was not exceeded, the 
community would need to suballocate tax expenditure vouchers to the targeted economic 
activities of firms and individuals (hiring, construction, other capital spending) qualifying for 
each tax preference. This is similar to the way the Low-income Housing Tax Credit 
program works at the State level (i.e., an overall cap and individual project prior review and 

I approval). It would allow a locality to target preferences to a particular job category (e.g., 
no credits for dead-end jobs), approved training, or socially preferred capital investments 
(e.g., worker-owned firms, high technology companies).

Option 3: A Capped Blend of Mandatory Entitlement and Flexible Tax Expenditures

\y This option would establish a $4 billion pool of resources, which the 10 superzones 

could use either for spending authorized under the mandatory grant program or to 
award selected tax expenditures, as under option 2. This option would still be 
consistent with the budget resolution that allows Ways & Means and Finance 
committees to reallocate up to 20 percent of their reconciled spending and revenue

Reduce $2.7 billion (5 year) tax expenditure component for the 10 Economic Empowerment 
Zones (superzones); use these "savings" for a mandatory spending program targeted to 10 
distressed cities. This program would authorize spending of the funds in the zones for a 
broad purposejeconomic development) by combining the general authorities now provided 
under HUD’s Community Development Block Grant program, HHS’s AFDC waiver 
authority and Headstart, Education’s chapter I, Labor’s JTPA and other training and 
employment programs, and others. Communities would submit plans for use of the funds 
identifying a coordinated development strategy and the planned mix of programs the 
community intends to pursue in the zone. Plans would be subject to approval by the Federal 
government, which could encourage a substantive focus such as those outlined in Attachment 
2. Funding for the superzones would be spread over 5 years and could be allocated by on 
a zone-by-zone basis annually (reflecting both need and relative strength of the zone 
strategies).



increase targets between the two categories. This would be scored by making an 
initial estimate of the mix of spending and tax expenditures that the 10 communities 
would be expected to choose. Even though actual decisions may result in a different 
mix, so long as the aggregate spending total stays within the capped amount, there 
would be no adverse deficit effect.



Attachment 2
Focus 1: Education/Personal achievement

Essential elements:

teacher training

foster program integration between school districts, local communities

school-to-work demonstrations

"Do the Right Thing" vouchers

y

support rigorous education/training opportunities/requirements for AFDC 
recipients

Rationale: Excellent schools can be the institutions that focus community renewal, 
attract new people and investment.

Discussion: The President’s proposed systemic reform (Schools 2000) is about to be 
launched but is in some trouble with traditional liberal advocacy groups. They argue 
that imposing national standards on city/rural schools that lack resources to meet the 
standards is unfair. Not all localities will receive a share of States’ funding 
allocation. An initiative that concentrated aid for facilities upgrading (computers, lab 
equipment, security), retrofitting electrical and telecommunications systems to support 
the hardware, and released time (teacher substitutes) for training all-curriculum 
teachers in software applications would be one answer to these critics. 
States/localities can be required to include zones’ schools in the systemic reform 
process. To foster program integration between local governments and independent 
school jurisdictions, both can be given incentives to coordinate their services to 
protect children outside the school and support the education process. School-to-work 
demonstrations are in the budget and can be done under current law; some would be 
targeted to zones. The Administration’s major 1995 school-to-work initiative is being 
drafted, will emphasize minimum competencies, choice at 10th grade level of college 
or vocational prep., apprenticeships. "Do right" vouchers (which would offer a 
significant financial reward to all high-achieving high school grads with clean records 
and no kids, which they could use to go on to college or for rigorous job training) 
also complement this focus. The current education requirements for AFDC mothers 
are not fully enforced; grants to States for enforcement in zones would require 
additional AFDC spending.

Systemic reforms (Schools 2000) reinforcement

facilities, systems retrofitting



Focus 2: Job creation/employment/capital inv

Essential elements:

last resort public service jobs for AFDC recipients

extra Job Corps slots/other training

job search assistance for AFDC recipients

capitalize microenterprise loan funds

housing rehabilitation; Youthbuild; LIHTC

infrastructure investments

reverse commuting

y

Rationale: Jobs and income are keys to stabilizing families and normal community 
life. Closest to original Enterprise Zones concept in focus and political support.

wage credits to contractors hiring community residents for public construction 
in the zones

Discussion: The goal is maximizing residents’ access to existing private sector 
employment opportunities. Wage supplementation programs can be conducted under 
current law by States without triggering PAYGO. However, experimenting with 
longer duration (max. now 9 months) or Federal enrichment would require new 
AFDC spending and may or may not have PAYGO consequences depending on 
details. AFDC or other funds could be used to pay absentee fathers for community 
service, on the condition that they pay child support. AFDC JOBS participation 
requirements for job search and employment would be reinforced by new AFDC 
spending for last-resort community service (housing rehab., child care) and by reverse 
commuting subsidies. Wage credits would reduce the cost of hiring zone residents 
and allow contractors to reduce their bids on public projects, would leave a long- 
lasting public works legacy. HUD could target some public housing modernization, 
other rehabilitation funds to zones.

wage supplementation (current authority or strengthened)

*
guaranteed jobs, training, supportive services to noncustodial parents (Boren 
Amendment to H.R. 11)

011411 MitiipTi Hm



1994 1995 1996 1937 1998 1994-98

OUTLAY INCREASES

48 91 260 538 597 1,534

340 340 315 265 220 1,480

0 0 1,145 1,720 1,990 4,855

4. Campaign Finance Reform* 50 - 100 2/ 50 - 1001/ 50- 100 2/ 50 - 100 2/ 50 - 100 2/ 250 - 500 2/

Outlay Increases Subtotal 438 -488 481-531 1,770 - 1,820 2,573-2,623 2,857 -2,907 8,119-8,369

REVENUE LOSSES

313 795 1,267 1,694 4,069

teyanue Losses Subtotal 862 1.290 1,842 2,377 2,865 9,236

Memo Entry

73 347 772 1,228 1,699 4,119

y

521
526

476
501

333
529

607
564

04/19/93
02:34 PM

562
548

* Possible candidates for funding with some/all of enterprise zones tax expenditures. Both of these spending programs have 
reserve funds in budget resolution.

1. Urban enterprise zones
Proposal in 94 Budget and 
Budget Resolution

1. Low estimate would subsidize based on defense needs only (25 ships for 7 years); 5 year costs total $286 million.
2. These are estimates only; numbers still being developed.
3. Budget resolution based on CBO baseline; revenue offset therefore needed.
4. GSP also has $158 million paygo cost in 1993.

2,499
2,668

Uruguay round 3/.
2. Proposals endorsed: 

NAFTA  
GSP 4/

Administration Priority
Unfunded/Mandatory Programs 

(in millions of dollars)

1. Family Support*
Proposal in 94 Budget.

3. Medicare premiums
Loss in savings since Feb 

1. Proposal assumed in 0MB baseline (but not CBO): 
0

2. U.S. maritime industry initiative 1/ 
DOT proposal to s^sidize 90 

ships over ten yearsr............



Maximum Population 100,000

35%
25%
20%

20
1000

15,000
5,000

3
3
0

2
3

Minimum Population
Urban
Rural

Minimum % of Households in Poverty
In 50% of tracts
In 90% of tracts 
In 100% of tracts

ELIGIBILITY CRITERIA
ECONOMIC EMPOWERMENT ZONES 
ENTERPRISE NEIGHBORHOODS

Maximum number of States
Urban
Rural

Additional Poverty Rules:
1. CBD may be included if at least 35% 
poverty rate
2. 0 population tract may be included
3. Tract with 2000 or fewer residents 
may be included iff zoned 75% or more 
commercial or industrial (unless CBD)
4. Secretary discretion to waive if 
substantial compliance with criteria and 
targeted area boundaries coincident with 
state enterprise designation prior
to January 20, 1993

Maximum number of non-contiguous 
areas

Urban
Rural, if within state 
Rural, if multi-state

Maximum Area in Square Miles
Urban
Rural



Community Development Banking

Cops on the Street and Community Partnership against Crime (DOJ and HUD)

One Stop Shopping and Opportunity Cards for job search, retraining and other services (DOL)

Foreign Trade Zones and Technical Assistance (Commerce)

HOME and PHA Tenant economic empowerment, management, ownership (HUD and HHS)

McKinney Homelessness Act, Personal Development and Training (HUD and HHS)

Drug education and rehabilitation-to-work (HHS, DOL, DoEd, DOJ)

y

Minority Business, Small Business, Microenterprise and Venture Funding (SBA and 
Commerce)

LIST OF EXAMPLES OF FEDERAL CHALLENGE GRANTS FOR WHICH 
ENTERPRISE ZONES MAY BE ELIGIBLE TO APPLY

JOBS Make Work Pay—earnings supplement, medical protection, child care and 
transportation, like New Hope Project (HHS, Treasury, DOL)

Access to Opportunties, including transportation, job matching throughout labor market, and 
Moving to Opportunities (HUD, HHS, DOT)

JOBS Distressed Area Demonstration—intensive, longer term training and community 
support, job matching throughout labor market, with many more immediate benchmarks, like 
Project MATCH (HHS)

Enterprise SchSbl Communities (DoEd with HUD, DOL, HHS, Commerce)

•>

Youth Fair Chance, YouthBuild, and School-to-Work Transitions—link youth 
apprenticeship, job training and education to economic and community development projects 
in the zone and job-apprenticeship partnerships throughout the local labor market (DOL, 
HUD, HHS, DOJ, National Service and DoEd)
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To: NEC/DPC Enterprise Zone Working Group

Fr: Secretary Mike Espy

Re: Why*^ need ESOPs in Enterprise Zones

I

AN EQUAL OPPORTUNITY EMPLOYER

Tl)

But when one considers the economic distress that characterized White Pine, 
Michigan, with scores of people on welfare, small businesses collapsing, families breaking 
up, and then comprehend the resulting resurgence, this kind of growth potential cannot 
easily be dismissed.

In 1985, White Pine, Michigan, an isolated copper mining town of 1200 people, 
teetered on the edge of economic collapse. To keep the last working mine in Michigan^ 
Upper Peninsula open, employees agreed to wage cuts in a $9 a share employee buyout 
of Copper Range, Co, owner of the mine.

I relate this story because it demonstrates the unprecedented possibilities 
available to working Americans via ESOPs. Certainly every ESOP company is not bought 
out and workers don’t accumulate $60,000 in assets overnight everyday. There are far 
more examples of ESOP companies where workers steadily accumulate assets. To be 
sure, there are also others where the ESOP is only a tool for the "real" owners to exploit 
tax breaks.

According to the Wall Street Journal, "the timing couldn’t have been better." In
1989 a West German concern paid $80 a share for Copper Range • putting $83 million 
into the hands of area residents. The 1017 employees of Copper Range pocketed an 
average of $60,000 each... Overnight, White Pine was transformed from one of 
Michigan^ poorest places into one of its richest."

The essence of the White Pine, Michigan story is that average working Americans 
were empowered through an ESOP to become equity owners in a free market economy. 
Like all successful owners, when the value of their holdings increased (in part through 
their own sweat equity) they made a handsome profit. As we work to craft legislation 
that can really empower other Americans in communities where the economy collapsed 
long ago, White Pine, Michigan is powerful example and a success story waiting to be 
replicated. Within this success story are lessons that we should not ignore.

DEPARTMENT OF AGRICULTURE
OFFICE OF TH! •«CRETANY

WA*HINOTON, O.C. 2OSSO

April 16, 1993
f
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The ESOP allows hourly wage workers to participate in an aspect of the economy 
that is foreign to the vast majority. In the best run ESOP companies workers not only 
have significant stock holdings, they have full voting rights, enjoy access to finandai data, 
and the companies rely on the workers’ knowledge and input in the decision making 
process. In the best ESOP companies workers are empowered in every sense of the 

word.

In these companies workers not only become part owners, they are educated to 
think like owners. Most importantly they begin to act like owners. In his book. Paving for 
Productivity, Alan Binder observes, Tt appears that changing the way workers are treated 
may boost productivity more than changing the way they are paid, although profit sharing 
or employee stock ownership combined with worker participation may be the best system 
of all." This is why 43 out of 100 companies on the Inc. Magazine 100 list have ESOPS.

Though ESOPs are not widely popular • there are only 10,000 in the United 
States - business pages have many examples of companies where shared ownership and 
responsibility with workers has greatly boosted productivity, profits and income.

For example, ConSonics, a high tech firm in the Shenandoah Valley with 119 
employees, recently grew by 269 percent over a five year period. The reason: an ESOP 
set up over a decade ago under which employees have acquired about 45% of the stock 
and a system of participatory management that encourages all employees to help solve 
company problems.

Or take the example of the Michael Baker Corp., an engineering company in 
Pittsburgh. The company’s ESOP, which kept the company from going under, was born 
in 1984 when Baker was piling up a $2 million annual loss. Since then, the company has 
turned around in a move the Chairman attributes to the ESOP. Between 1985 and 1991 
Bakert revenue surged an average of 20% annually. Employment increased almost ten 
fold since 1984 to 2,040. More than 1,000 workers have interest in the ESOP which 
owns 61% of the company.

In June 1992 Inc.. Magazine reported on another tremendously successful ESOP. 
In 1983 Springfield Remanufacturing Corp, in Springfield, Missouri, then owned by 
International Harvester, faced an uncertain future. IH was cutting loose operations like 
SRC in a desperate attempt to stay afloat. That* when the managers and 119 workers 
used an ESOP to buy the company • with stock worth 10 cents a share. The new 
management* philosophy was that the most efficient, most profitable, way to operate a 
business is to give everybody a voice in saying how the company is run and a stake in the 
financial outcome, good or bad.

From 1983 to 1986, sales grew by 30% a year. SRC went from a loss of 560,500 to 
a pretax earning of S2.7 million. The workforce increased to 650. The stock* value 
soared to $1830, an increase of 18,200% in eight years. Hourly workers who had been 
with the company from the beginning had holdings in the ESOP worth as much as 
$35,000 per person - the price of a home in Springfield.
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Yet another example is Oregon Steel. According to an April 1992 article in the 
Commerce Business Daily, employees doubled productivity after using an ESOP to 
purchase 16% of the company. In 1991 their share of company profits came to about 
40% of base salaries. In the early 1980s the same company was saddled with high labor 
costs, outmoded technology and increased competition from foreign companies. Today, it 
is one ofjhe most profitable companies in the industry.

Another example is Weirton Steel where an ESOP saved 8400 jobs and revitalized 
the town of Weirton, West Virginia. At Avis, 12,500 workers acquired 100% of the 
company in a S 1.7 billion buy out. They are ahead of schedule at paying off the debt and 
may have already passed Hertz as the number one rental car company.

There are many similar success stories of companies rebounding, jobs saved, 
workers empowered, and distressed communities revitalized through employee stock 
ownership combined with creative management.

Of course there are also risks: some ESOPs replace conventional pension plans so 
workers risk losing everything if the stock becomes worthless. However, most small 
companies don't have pension plans anyway. Others are closing them down. We should 
protect against abuses by giving workers control over their own assets by requiring full 
disclosure and voting rights.

But the risk factor should not be a deterrent Our goal is to put residents of 
distressed areas in position to take risks. At present, they have nothing to lose. 
I believe strongly that the potential benefits of ESOPs for residents of distressed areas 
far outweigh the risks. These workers typically have no jobs, no pension plans, and no 
assets. Diversification is not an issue because there are no savings to diversify. To 
forsake a financing tool that has proven successful because of risk or the possibility of 
abuse is tantamount to throwing the baby out with the bath water.

The key issue is whether or not the 100% interest exclusions we have proposed 
for special Zone ESOPs, coupled with the ESOP provisions already in the law, will 
attract sufficient capital investments to create jobs and equity ownership opportunities 
for residents of Enterprise Zones.

Experience already demonstrates that a 100% interest exclusion, coupled with 
other benefits for ESOPs already in the tax code, is a powerful tool to attract capital 
investmenu. The 100% interest exclusion has the same tax benefit as a tax free 
municipal bond. Bankers and other commercial lenders would make loans directly to 
Zone ESOP companies. However, unlike trickle down approaches, the expanded growth 
would be financed through a mechanism (ESOP) that creates ownership opportunities 
for employees.



Clearly, if distressed areas are to reverse their economic decline and enter the 
economic mainstream sufficient capital must be attracted into those areas. Relying on 
microenterprises, mom and pop stores, and only small businesses, while helpful, simply 
won’t get the job done. Further, there is simply no way government can spend enough 
money to "fix" all of the problems. Government can, however, utilize the tax code to 
direct capital to distressed areas in a way that truly empowers zone residents.

There are too many places like White Pine, Michigan and Weirton, West Virginia 
that are still locked out of the economic mainstream to just ignore what has already 
happened in those communities. These are success stones waiting to be replicated.

With enterprise zones we have an opportunity to start reversing this trend. ESOPs 
are not the total solution, but an important piece that, in many, many cases, has already 
succeeded in promoting economic growth, empowering people and revitalizing distressed 
communities.

I am convinced that a genuine empowerment strategy must focus on helping 
people acquire real ownership opportunities. People don’t bum what they own. They do 
their best to protect and enhance it. The fundamental problem within distressed areas is 
that residents do not have enough opportunities to become owners - real stakeholders - 
in our society.

We must create an atmosphere where viable companies, especially our best run 
companies, will want to invest within enterprise zones - rather than abroad. That means 
reducing the cost of credit, lower than average market wage rates, a crime free 
environment (with community policing), and a highly motivated workforce - motivated by 
a real ownership stake and profit sharing in their jobs and communities.

Government can creatively utilize tax breaks (which almost universally benefit 
those who already have sufficient capital) to empower those who do not. The ESOP is 
not perfect However, it has proven to be the best financial tool to marry capital with 
workers and, in the best cases, improve productivity, promote growth, and most of all 
enhance the incomes of working Americans.

Investments in Zone ESOPs will also be attractive because with financing through 
ESOPS workers know they will gain more take home income through productivity gain 
and increases in profits - therefore reducing pressure to increase labor costs. As 
shareholders, workers can increase their income levels through profit sharing and 
dividends without increasing fixed labor costs. When workers share equity growth and 
profit sharing companies can produce at lower costs and therefore become more 
competitive in the global marketplace.

Moreover, if workers have a substantial equity stake in their companies, they are 
unlikely tcragree to the transfer of operations outside the community and more likely to 
do whatever is necessary to keep the company viable. The result would be a reduction of 
capital flight.



THE WHITE HOUSE

WASHINGTON

93APR21 Pl: 09
April 20, 1993

MEMORANDUM FOR THE PRESIDENT

THROUGH: BRUCE REED, GENE SPERLING

FROM:

SUBJECT: COMMUNITY BANKING PROPOSAL

I. ACTION-FORCING EVENT

H. BACKGROUND

J1

THE NEC-DPC INTERAGENCY WORKING GROUP ON 
COMMUNITY DEVELOPMENT AND EMPOWERMENT

A. The Problem. As you know, low-income communities face several chronic 
banking problems:

Over the last two months, the NEC-DPC Interagency Working Group on Community 
Development and Empowerment has been developing a community banking initiative that 
tries to fulfill the basic principles you outlined during your campaign. This memorandum 
reflects ideas from HUD, Treasury, Agriculture, Commerce, OMB, CEA, NEC, and DPC, as 
well as outreach efforts to community groups and the banking industry.

Across the country, rural and urban communities arc starved for affordable credit, 
capital, and basic banking services. Millions of Americans in low-income neighborhoods 
have no bank where they can cash a check, borrow money to buy a home, or get a small loan 
to start a business or keep one going. Perhaps more than any other proposal, the network of 
community development banks you promised in the campaign — coupled with reform of the 
Community Reinvestment Act (CRA) — have the potential to transform these communities 
by empowering people and businesses to join the economic mainstream.

Inadequate Basic Banking Services — Millions of poor Americans have no 
access to nor relationship with a bank. They live in neighborhoods with no 
ATM machines, no drive-through windows, no checking or savings accounts.
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1. Community Development Banks (CD Banks): South Shore Bank in Chicago, 
Elkhorn Bank and Trust in Arkansas, and Community Capital Bank in Brooklyn offer 
a comprehensive range of assistance to the communities they serve. Through for-

Discrimination — Home Mortgage Disclosure Act (HMDA) data suggest that, 
deliberately or not, home mortgage lenders deny loans to middle- and upper­
income minority borrowers more often than to moderate- and lower-income 
whites. Anecdotal evidence suggests that the situation is even worse for 
commercial and consumer loans;

Instead, they are forced to deal with cash-checking operations that charge an 
exorbitant fee for a simple service;

Shortage of Credit and Capital — The unmet demand for credit and capital in 
poor communities is therefore substantial. In too many low- and moderate­
income neighborhoods, loans are unavailable for even the most credit-worthy 
housing and business purposes. A recent study found $360 million in unmet 
demand for credit-worthy small business loans in the City of Oakland alone. 
In New York City's distressed communities, several billion dollars in demand 
for housing loans that would qualify for federal insurance went begging. 
Economic revitalization cannot take root in these communities where good 
risks and sound businesses cannot get loans.

Lack of Expertise Among Lenders — Lending in distressed communities, 
particularly for small business, is difficult. It requires specialized underwriting 
expertise’ and knowledge — of the borrower and the community, credit 
products, subsidies, and secondary markets;

Lack of Expertise Among Bonowers — Small businesses, particularly those in 
distressed areas, often lack expertise in the basics of small business 
management, including accounting, bonowing, managing and repaying money. 
When commercial lenders abandon these communities, there is often no place 
to turn for essential capital, credit or information;

B. Promising Responses to the Problem. Many enterprising communities have come 
up with their own ways to fill the void in community development and banking services. We 
have looked at a variety of promising alternatives under way around the country, including 
community development banks, credit unions, corporations, and loan funds; loan consortia and 
other community development intermediaries; and community reinvestment by mainstream 
commercial banks.

No Loans for Small Bonowers — Most commercial lenders shun low-income 
communities because small loans have higher transaction costs and lower profit 
margins, and require more labor and attention, if not more risk;
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3. Community Development Intermediaries (GDI's): A number of state and local 
governments, community groups, and financial consortia provide specialized services 

profit and non-profit affiliates, they provide basic deposit, saving, checking, and 
consumer and mortgage lending services; venture capital for small business; 
microenterprise loans; and technical assistance. They also develop rental and 
cooperative housing for low-income residents and commercial real estate for small 
businesses. Three such integrated, full-service financial community development bank 
holding companies have emerged over the last twenty years.

Over 1000 Community Development Corporations (CPC’s) have been 
created by civic and community groups, local or state development 
authorities, and banks to provide small business or micro-enterprise 
lending, large community development projects, or affordable housing. 
Their sources of capital and loans include other banks, federal small 
business and housing programs, local corporations and foundations, and 
major national assistance corporations such as LISC or Enterprise;

Scores of specialized Community Development/Micro Loan Funds 
(CPU’s), both for-profit and non-profit, aggregate capital and 
contributions from socially conscious banks, investors, and foundations 
to provide equity, bridge loans, or below-market financing for 
affordable housing, revitalization of retail stores, or small businesses in 
distressed communities. Much or their lending is to microenterprises - 
- small businesses of five or fewer employees, with owners that have 
income no higher than twice the poverty level.

2. Community Development Financial Institutions (CDFI's): A variety of other 
community-based organizations have found their own financial service niche:

• Community Development Credit Unions (CDCL’s) arc regulated 
financial cooperatives owned and operated by lower-income 
persons to serve the deposit, check-cashing, and small consumer 
loan needs of their members. A growing number of CDCUs are 
making development loans for small business expansion and 
start-up. Like CD Banks, CDCUs can offer federal deposit 
insurance up to $100,000. The largest CDCU is the Self-Help 
Credit Union in North Carolina. With more than $40 million in 
assets, it is second only in size to South Shore Bank among 
community lending institutions. Self-Help is part of a larger 
holding company that includes independent, non-depository 
credit and support mechanisms. There are over 100 CDCUs 
across the nation, and one the newest was chartered in South 
Central Los Angeles last November;
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In this memorandum, we present detailed options (1) to strengthen CRA and Fair 
Lending requirements by demanding performance instead of paperwork, and (2) to develop a 

In those low-income communities that are receiving credit, both lenders and 
borrowers have experienced a major uplift. Learning that low-income people will work to 
pay off a home mortgage or a small business loan can have a profound impact. As one of the 
founders of a CD Bank said, "One of the untold stories is that poor people with small loans 
can be better credit risks than rich people with large loans. And the personal reward to me is 
that my character loans provide a hand-up to enable the poor family to build a better life and 
a better community." That is what community development banking is all about.

Given the variety and promise of these local efforts, we advise against mandating any 
single model for community development banking — although the program should encourage 
CDFIs which have reached a certain size and level of sophistication to eventually become 
chartered depository institutions. Instead, we recommend a flexible community lending 
initiative based on the principles you outlined during your campaign.

that link communities, CDB's, and CDFI's to mainstream banking, credit, capital, and 
government insurance and subsidy programs and secondary markets. These 
intermediaries underwrite, guarantee, or repackage credit-worthy business and 
individual loans in distressed areas.

4. Community Reinvestment by Mainstream Banks: Either in response to pressure 
from community groups to meet their obligations under the Community Reinvestment 
Act or out of their own self-interest to learn how to better serve underserved markets, 
many qjainstream commercial banks and thrifts have begun to provide essential 
financiarservices to distressed communities. Some have formed loan consortia, loan 
loss reserve funds, and community lending networks; others provide capital, loans, or 
contributions to the community development institutions described above. A few Bank 
Holding Companies (BHCs) have recently created and capitalized Community 
Development Banking subsidiaries to serve the financial needs of distressed 
communities.

The community empowerment strategy we have proposed includes four pillars: 
economic empowerment zones; community development financial institutions (CDFIs); 
strengthened Community Reinvestment Act and Fair Lending laws; and community policing 
and community partnerships against crime. Together, they will help to stimulate the public­
private-community partnerships that are essential to empowering poor people to join the 
economic mainstream and businesses in distressed communities to become engines of 
economic growth. These four initiatives arc the first in a series of proposals to address the 
unique needs of urban and rural America.
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car loans extended by the credit arms of car companies 
personal and home loans by consumer finance firms 
commercial loans by commercial finance agencies 
basic deposit and checking by money market funds.

national network of community financial institutions — community development banks, credit 
unions, revolving loan funds, microenterprise loan funds, and more.

Paperwork, not results — In the face of this uncertainty, both regulators and 
regulated institutions have focused on an institution's processes and paperwork, 

Vagueness — The current evaluation process provides insufficient guidance for 
both regulators and regulated institutions on precisely which practices 
demonstrate CRA compliance. This vagueness is one source of the highly 
subjective nature of CRA evaluations and the "grade inflation" perceived by 
community groups;

During the campaign, you promised to focus CRA evaluations on "performance, not 
paperwork." Both banks and community groups argue that current CRA policy suffers from 
several shortcomings:

CRA focuses only on a limited set of financial institutions. A considerable amount of 
basic banking, lending and other financial services are provided by other entities, including

•

The-total of such non-bank financing exceeds $1 trillion. The total assets of other financial 
sectors (insurance companies; investment companies, broker-dealers, mutual funds, money 
market funds; and pension funds) almost double the total assets of the regulated banks, thrifts, 
and credit unions. None of these other financial institutions is subject to CRA. At a later 
date, we will therefore explore how these other financial institutions might also play a 
constructive role in reinvesting in distressed communities.

The Community Reinvestment Act requires regulated financial institutions to "serve 
the convenience and the needs of the communities in which they are chartered to do 
business."1 Unffer CRA, regulators of financial institutions — the Fed, the Comptroller of 
the Currency (OCC), the Federal Deposit Insurance Corporation (FDIC), and the Office of 
Thrift Supervision (OTS) — undertake periodic examinations of each federally chartered 
institution. Using a twelve-factor analysis, an examiner assesses the institution's lending 
practices and assigns the institution a CRA rating of "outstanding," "satisfactory," "needs to 
improve," or "substantial noncompliance." The examiner's CRA report is available for public 
inspection and an institution's CRA rating is taken into account in a regulator's evaluation of 
the institution's application for a charter, new branch, merger, or acquisition.
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Wc recommend three measures to improve CRA enforcement, none of which requires 
legislative action:

2) Stronger sanctions: Regulators should use supervisory letters, letters of 
reprimand, and civil money penalties to enforce actions against institutions with 
persistently poor CRA performance;

such as meetings with community groups and minutes from board meetings, 
rather than on results. This has created substantial burdens for both regulated 
institutions and regulators, without any corresponding gain in CRA 
effectiveness;

2By the time of your announcement of your initial urban initiatives, wc should also be 
able to include several other important contributions to augment community reinvestment and 
fair lending — including new objectives and programs for the major GSEs like Fannie Mac 
and Freddie Mac.

3) Performance-based standards: The most sweeping step wc can take is to reform 
the CRA examination protocols to focus on quantifiable measures of an institution's 
actual performance in providing credit and other financial services to its community. 
Banks should be judged on the basis of the magnitude and distribution of affordable 
housing and community development lending and investment, especially in low- and 
moderate-income neighborhoods, and the provision of basic banking services. For 
example, banks should receive partial CRA credit for investing in community 
development institutions (see below). Banks should also be subject to fair lending 
examinations to determine whether they engaged in a pattern or practice of 
discrimination.2

1) Better examiners: Many examiners lack experience in conducting CRA 
examinations. Bank regulators need to develop a well-trained corps of examiners who 
specialize in CRA examinations;

Poor performance — Although more than 90% of all regulated institutions 
receive "satisfactory" or better CRA ratings, redlining persists in low- and 
moderate-income neighborhoods;

*
Inequity — Although some institutions reinvest heavily in their communities 
and others only lightly, almost all institutions receive passing CRA grades. 
This not only hampers the ability of regulators and community groups to 
monitor reinvestment practices, it also deprives responsible institutions of 
recognition for their performance.
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The first two steps arc relatively non-controversial. The third measure, performance­
based standards, will draw criticism from some financial institutions who are worried about 
"credit allocation" and increased paperwork, and a few community groups who have used 
vague standards to pressure banks into more specific agreements on community lending.

We believe that neither concern is well-founded: The proposed regime does not 
prescribe lending or investment quotas, and remains sensitive to the varied needs and 
strengths of financial institutions. Over time, performance-based standards will reduce 
uncertainty and paperwork for banks and regulators alike, by giving them measurable goals 
and clear guidance. A streamlined examination procedure will be developed for the 
examination of small and rural institutions.

In addition, HUD has prepared a proposed executive order to commemorate the 
twenty-fifth anniversary of the Fair Housing Act which is this month. The executive order 
would: (1) establish a Presidential Fair Housing Council consisting of selected cabinet 
members; (2) develop a pilot program to coordinate cabinet programs to promote equal 
housing opportunity; (3) mandate a review of all HUD programs to assure that they provide 
equal opportunity and promote economic self-sufficiency for their ultimate recipients; (4) 
direct the Secretary of HUD to issue regulations defining discriminatory practices in mortgage 
lending, the secondary mortgage market, property appraisal, and (5) property insurance; and 
update Executive Order 12259 to take account of changes made by the Fair Housing 
Amendments Act of 1988.

Most community groups will support the new standards because of their potential to 
increase access to basic banking services, as well as lending and investment. The real 
concern of community groups is that after 12 years of strained relations, they don't trust the 
regulatory agencies. Affected communities need to know they will have a strong voice in the 
examination process. In conducting CRA and fair lending examinations, regulators should 
actively solicit the views and comments of residents, small businesses, and citizen's groups.

To date, with almost no government support, community development financial 
institutions (CDFIs) have proved that it is possible to mobilize and lend significant amounts 
of capital for development in credit-deprived communities. We propose creating a 
Community Banking and Credit Fund (the "Fund") to provide federal capital assistance that 
will dramatically expand the amount of capital available for CDFI start-up and expansion 
without creating enormous financial liabilities for the federal government. The Fund 
would also serve as a national information clearinghouse and support system to help 
prospective CDFIs get off the ground and existing ones to expand, better meet their mission, 
and operate soundly.



2. Selecting Network Participants

Demonstrated ability to manage a CDFI;

Attached at Tab A is a summary of the criteria for eligibility.
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A realistic, specific strategy to achieve the CDFI mission, consistent with the 
local community development plan, and become self-sustaining;

Leverage — private capital or other support to match Fund support. George 
Surgeon of Elk Hom recommends, for example, a one-dollar federal match for 
every two dollars of private money;

The Fund would solicit proposals for CDFI matching funds and other assistance on a 
competitive basis. Relevant federal agencies and existing CDFIs will be available to assist 
applicants in developing their strategic plans. A review board, comprised of agency, 
community and private sector representatives, would review and make recommendations for

A primary, explicit and highly public commitment to community development. 
To qualify, a CDFI's loans and investments would have to go toward 
community development, and serve an area that needs it;

The Community Banking and Credit Fund would be a federally-chartered, quasi­
public enterprise, responsible for overseeing the development of a nationwide network of 
community development financial institutions. The Fund would be governed by an eleven­
member Board of Directors that would be appointed by the President and confirmed by the 
Senate. The Board would include the cabinet secretaries or designees of the Departments of 
Treasury, HUD, Commerce, and Agriculture, a representative of the Small Business 
Administration, two representatives of the CDFI industry, two representatives from 
community groups, and two representatives of the mainstream banking sector (including one 
of the regulatqjs, e.g., the Federal Reserve or Federal Deposit Insurance Corporation). The 
Chairman woulcl be appointed by the President. The Board would serve as a corporate board 
of directors to establish policy and would retain a full-time President/CEO to manage 
operations of the Fund. The size and composition of the Board could be expanded or altered 
to reflect the public purpose and the mix of public and private capital.

Expertise in providing technical assistance to low income/small borrowers. 
Many small bonowers default not because their businesses arc not viable, but 
because of a lack of knowledge about management, financial, and legal matters. 
Existing CDFIs have shown that with active guidance and credit counseling, 
low-income residents of distressed areas can be extremely credit-worthy.

To receive financial or technical assistance from the Fund, an institution would have to 
be a member of the national CDFI network, and meet several stringent standards:



selection of applications.

3. Assistance Provided by the Fund

The Fund would provide the following types of assistance:

Deposits — Monies being held by the Fund would be deposited with eligible CDFIs;

4. How to Capitalize the National Network of CDFIs

79

The three approaches are not mutually exclusive and could supplement one another. 
Under all three, we could further stimulate the CDFI industry by:

Voice for Community Development Banking — By forming a network of CDFIs, the 
Fund could also become an important voice for Community Development Banking in 
the country’ — to stimulate private support, to spur mainstream financial institutions 
and Wall Street to participate in CD Banking, to study and to promote new CD 
Banking products, services, partnerships and secondary markets.

A key question in establishing a national network of community development banks is 
how to make the most of the federal government's leverage. We present three basic 
alternatives, with no consensus recommendation. In the first approach, the Fund uses the 
federal appropriation to capitalize CDFIs on a matching basis with capitalization provided by 
each CDFI. In the second, the Fund would be given authority to request a loan from 
Treasury to leverage the size of the Fund's available capital based on the Fund's experience. 
In the third option, additional contributions to the Fund would be required or encouraged from 
mainstream banks; and mainstream banks would also be required or encouraged to create CD 
Bank subsidiaries.

Coordinated Access to Relevant Programs — The Fund would set out to give CDFIs a 
single point of access for relevant technical assistance, lending, and subsidy programs. 
Depository CDFIs could also be encouraged to provide a telecommunications network 
for one-stop loan centers that would make SBA, FHA, FmHA and minority business 
loans and other public and private loan and credit programs available to targeted areas;

Capitalization Assistance — Matching equity that could be used to capitalize new 
CDFI's or expand existing ones;

*

Technical Assistance — Capitalization loans, grants, or technical assistance to 
applicants that present proposals in conjunction with new or expanding CDFIs, 
including grants for training for borrowers as well as lenders. This could apply to 
subsidiaries of CDFIs as well as community groups with technical assistance expertise, 
such as ACORN;



Providing partial CRA credit for bank investments and contributions to CDFIs;3 *
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Earmarking a greater share of the FHLB Affordable Housing and Community 
Investment Programs for use by CDFIs or other lending in distressed communities;5

Waiving the stock/purchase requirements for depository CDFIs that wish to join the 
Federal Home Loan Bank System (FHLB);*

Providyig access to expanded community lending programs of SBA, Fannie Mae, and 
Freddie Mac.

3 As described earlier, a reformed CRA can steer more resources toward distressed 
communities. Under the current system, it is up to bank examiners whether to give banks 
CRA credit for investments in CDFIs. A simple regulatory change could assure banks partial 
CRA credit for investments or grants to CDFIs and community groups who work with CDFIs. 
If the banking regulators move to a performance-based system, assistance to CDFIs could be 
given a specific CRA weight — large enough to increase investment, but not so great that 
banks could use contributions to CDFIs as a safe harbor to circumvent CRA.

* Another way to expand the pool of financial resources for community lending would be 
to make it easier for CDFIs to join the Federal Home Loan Bank system. FHLB membership 

-■ would give CDFIs a liquidity facility (a "window") and access to longer term funds at below- 
market rates. Under current law, any financial institution can join (Community Capital Bank 
and South Shore are members), but the cost of membership is much higher for banks and 
credit unions than for S&Ls. We propose a waiver of the FHLB membership fee for 
accredited depository CDFIs and the removal of any other impediment to community lending.

5 The Affordable Housing Program (AHP) and Community Investment Program (CIP) of 
the FHLB system were implemented as part of the 1989 FIRREA legislation. AHP required 
the Federal Housing Finance Board (the regulator for the FHLB) to set aside from the profits 
of the FHLB banks $50 million in 1993, $75 million in 1994, and $100 million in 1995 and 
subsequent years for a range of activities related to affordable housing. CIP is a 
complementary program that authorizes the 12 District Banks of the FHLB to make advances 
to members for use in making community and economic development, commercial and small 
business loans in low- and moderate-income neighborhoods. Since CDFIs serve the same 
purpose, and since the Federal Home Loan Bank system is now well-capitalized, a portion of 
these funds could be made available for qualifying loans of CDFIs. Currently the CIP is not 
as active as the AHP and has yet to develop the infrastructure to support small business 
lending. The CIP must become a champion of small business and entrepreneurial lending in 
order for the FHLB to become an effective support vehicle for CDFIs.With your leadership 
and, as appropriate, appointment of new members of the Federal Housing Finance Board, we 
believe that the FHLB system can be persuaded to cooperate fully in implementing your CD 
Bank initiative.



The three basic approaches for capitalizing the Fund are:

OPTION 1. DIRECT APPROPRIATION

OPTION 2. LEVERAGED CAPITAL
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This approach may offer several advantages: It could leverage a substantial pool of 
CDFI equity. It would offer contributing banks and other investors a low but positive rate of 
return. The projected losses to the federal government from the loan to the Fund would be

The appendix at Tab C illustrates two financial models with different amounts of 
private investment in the Fund and different amounts of leverage. In either illustration, the 
Fund would have sufficient funding to capitalize over 100 independent CD Banks which 
together would have the capacity to make a total of over $10 Billion in new lending available 
to distressed communities. Under either model, $82 million of the total appropriation of $382 
million would be used for technical assistance, setting up the network, and for other purposes.

The appropriation alone represents a potential 50% increase in capitalization of the 
CDFI industry, which is currently capitalized at approximately $700 million and has extended 
almost $2 billion in loans nationwide. For example, on a matching basis of one Fund dollar 
for every two local CDFI dollars, the new federal funds could generate an additional $1 
billion in capital — which in turn could lead to $3-10 billion in new loans in distressed, 
low-income communities. There may be a practical trade-off here: the higher the local 
CDFI match, the fewer the number of CDFIs that may be able to raise the capital necessary 
to apply, particularly in the early years of the Fund.

Up to $300 million of the $382 million in your budget proposal for CD Banks could 
also be appropriated to support a loan to the Fund of up to $1 billion from the Treasury. 
This would be handled in the same way that all federal credit programs are: the appropriated 
funds are set aside to cover the expected losses and any interest subsidy associated with a 
subsidized government loan. The subsidy would be in the form of reduced and deferred 
interest repayment as well as deferred principal repayment. The subsidized loan would allow 
the Fund to make matching equity investments in CDFIs that would earn below-market rate 
return and take more risks than other lenders. The amount of leverage available would 
depend upon the anticipated returns, the risks of default, and the amount of private capital 
invested in the Fund.

In your budget proposal to Congress, you request $382 million for community 
development banks through FY97. This appropriation could be used for direct federal support 
to CDFIs — equity capital with a reasonably firm but patient expectation of returns over 
time, more venturesome investments to test the full potential of community development 
banking, and £fants to provide "glue" money for comprehensive CDFI financial service and 
development networks within communities, technical assistance and training. We expect that 
the Fund would make allocation decisions between such categories.
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paid for up-front with the appropriated funds. This structure is based on the SBA's current 
Small Business Investment Company (SBIC) program. Treasury or a HUD/Govemment 
Sponsored Enterprise regulator would serve as regulator as a regulator to insure that the 
federal financial exposure is limited to appropriated levels.

By way of illustration, BHCs could invest three quarters of 1% of their capital in 
setting up one or more community development bank (CDB) subsidiaries dedicated to lending 
in distressed communities. To qualify for the limited consolidation, the BHC would have to 
create a CDB subsidiary in its home state and another in each state in which it seeks 
consolidate all of its banking operations. Another quarter of a percent of equity capital would 
be invested with the Fund and retained on the BHCs books as an investment.

Because of these concerns, we recommend that the Fund examine the merits of 
leveraged borrowing based upon its actual experience with how CDFIs perform. The Fund 
should have the flexibility to seek authorization for such leverage down the road based on the 
real needs, risks, and potential of the Fund and the CDFI network.

Another innovative proposal involves bank holding companies (BHCs) investing a 
small percentage of their equity capital in community development banking, in return for the 
opportunity to consolidate all of their bank operations on an interstate branching basis in 
states where they maintain a successful CD Bank subsidiary.

In exchange for these investments, each BHC would have the opportunity to apply for 
the right to consolidate all of its bank operations through interstate branching in any state 
where it maintains a successful CDB subsidiary — if all of the components of the BHC also 
meet their CRA and Fair Lending obligations. This opportunity would be available only in 
those states that permit intrastate branching and have interstate banking agreements. [Banks 
in Arkansas would not qualify for the proposal under present state law because it does not

In practice, although the financial experience of the two long-standing CD Banks is 
very encouraging, CDFIs arc still a relatively new concept. As a result, there is limited data 
on which to project the performance of the Fund. If the rate of CDFI failure turns out to be 
higher (or thejcvel of dividends lower) than anticipated by the Fund or its regulator, the Fund 
itself could run*mto financial trouble. Debt financing for the Fund might also pressure CD 
Banks and CDFIs to earn (and dividend) a higher return to cover the Fund's interest payments 
and thereby reduce their ability to meet their community development banking mission. At 
the outset, it may be particularly difficult for the Fund to determine the right balance between 
fostering sufficient financial profitability to attract capital, keeping the fund solvent, and 
meeting the extensive community development banking needs.



permit unrestricted intrastate branching.]6
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Treasury recommends that the 50 largest BHCs be required to establish CD Bank subs 
and to invest in the Fund. Following the "three-quarters-of-1%" illustration described 
above, this would provide approximately $1 billion in capital for CD Bank subs.7 In addition, 
$300 million would be available at the outset to finance the network of CDFIs. depending on 
the number, size and quality of the applications from CDFIs and the ability of the Fund to 
attract additional private investment, the Fund might be able to utilize the federal 
appropriation |or alternative support activities, such as a venture capital fund, a loan loss 
reserve, technical grants, etc. The proposal could, however, be made voluntary for these 
BHCs as well as for the other banks and thrifts, although the extent of participation would 
then be less certain.

6 Currently, only four states prohibit statewide branching (AK, IL, IA, MN) and two 
states prohibit interstate banking (HI and MT). These six states would not be directly 
affected by this Option, but would be able to stimulate their own CDFIs to apply for 
matching capitalization from the Fund, whose own capacity to finance independent CDFI's 
could be increased substantially by investments from the BHCs.

Under this proposal, banks — not taxpayers — would bear the primary risks and put 
up the bulk of capital. The BHCs would also have a major stake in making sure that both the 
Fund and their CD Bank subs are self-sustaining and successful. Many major banks would 
probably support the idea because it represents an opportunity to consolidate existing 
interstate banking operations. McKinsey estimates that multi-state BHCs which currently

’The headquarters of the 50 largest BHCs are located in 22 different states: each BHC 
would be required to locate a CDB subsidiary in its home state. Approximately 40 BHCs 
alse-now have bank subsidiaries operating separately in other states. Option 3 provides an 
incentive for these banks to establish CD bank subsidiaries in one or more additional states. 
(For BHCs that do not have such local banking operations in more than one state, flexibility 
in the mission of its newly established CD Bank sub could be encouraged. For example, a 
BHC that specializes in certain niches — e.g., merchant banking or wholesaling — could 
establish a CD Bank sub with a similar specialty to serve CDFIs across the country.)

This proposal is based on the premise that distressed communities will never attract 
the financial resources they need until mainstream banks become full partners in community 
development banking. It is designed to make use of the mainstream banks' considerable 
expertise and capital to generate a substantial number of CD Banks in a hurry. At an average 
capitalization of $5 to $10 million per CD Bank, a network of well over 100 subsidiary CDBs 
might be established at the outset of the program, with the potential capacity to make over 
$10 billion in community development loans. By contrast, direct appropriation funds would 
support only 8 to 10 CD Banks in the first year. As the founder of one CD Bank told us, the 
only practical way to make a major, visible impact in community development banking in the 
first few years is to get the mainstream banks effectively involved and committed.
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operate interstate could save $400-$800 million a year from full interstate consolidation of all 
of their operations; savings from the limited consolidation provided here would be less. With 
technical assistance from the successful CDFIs and Community Development Intermediaries 
which have experience on the ground, CD Bank subs could begin to make the essential 
connections to the communities that need to be served by real character loans.

The three options described above arc not mutually exclusive. You could offer a plan 
that encompasses any or all three proposals.

Leveraged Capital (Option 2) could raise a significant amount of additional capital for 
the CDFI network without opening the controversial issue of bank reform. But it could raise 
the specter of an increased federal liability for untried and inherently risky institutions, and 
concern over another S&L bailout. It might be more prudent to phase in such leveraging over 
time, based on how CD Banks perform over the next few years.

Direct Appropriation (Option 1) is the least controversial, and stands the greatest 
chance of passage this year — assuring that some CD Banks would be up and running in the 
next few years. In fact, after four years of S&L bailout legislation and bad news for the 
Banking Committees, members of Congress are anxious for a victory of any kind. But 
Option 1 also provides the least leverage. Even with a stronger CRA and easier access to the 
FHLB, the effects of this proposal would be limited.

Securing passage of any type of CDFI legislation this year will be difficult because of 
the short time Available. Legislation to create a network of CDFIs on a large scale has never 
been proposed in Congress; Senator Reigle introduced a pilot program last year. But because 
this proposal was a major part of your campaign platform, Members seem willing to move on 
your legislative proposal this spring.

Mainstream CD Banking (Option 3) could potentially raise the greatest amount of 
capital for the network, and private capital at that, plus create a network of CD Bank subs of 
BHCs. Getting the proposal through Congress, however, will be difficult. First, it could 
become a vehicle for those who want more ambitious banking reform, which would engender 
strong opposition from smaller banks and thrifts and other segments of the financial service 
industry. Every President since Jimmy Carter has supported some form of interstate 
branching reform, yet Congress has been unable to reach a consensus amid the special­
interest fervor. Second, some community groups may strongly object that mainstream banks 
don't have the ties or expertise to succeed at the grass-roots level in community development 
banking. Finally, even if such a limited consolidation is enacted this year, some argue that 
Congress might not have the political will to consider comprehensive reform of the banking 
and financial services industry that you may wish to propose next year. Others argue, 
however, that successful passage of this option would set the stage for major financial reform 
legislation in the coming years. In any event, Option 3 will require a major political



commitment on your part.

6. Legislative Strategy

We see at least three possible legislative strategies:
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B. CDFI Funding Options:
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Go All Out — Put considerable political weight behind Mainstream 
CD Banking in order to persuade Congress to pass this proposal.

We recommend that you hold private conversations with a few selected Members of 
the Banking Committees on Option 3. If their reaction is lukewarm or hostile, you will be 
able to shift to a two stage process.

Test The Waters — In advance of submitting any bill, consult 
the leadership of the banking committees (and John Dingcll, who 
killed interstate branching legislation in 1991) to gauge the likely 
reaction. If the reaction is not lukewarm or hostile, we could 
begin building a coalition to support the proposal. Treasury 
strongly recommends this approach.

'■9

Two-Stage Process — Submit the Direct Appropriation option 
to Congress, but lay the groundwork for possible comprehensive 
financial services reform later that would infuse additional 
capital into the Fund and involve mainstream financial 
institutions in CD Banking.

'r

1 Comprehensive Reform of CRA Examination Protocols to focus on
Performance C,

__ Approve only process improvements to CRA /( 
Reject options, discuss further ’ r

-f— cv

,X r. (-5 v Vx VXKz

Option 1 — Direct Appropriation of CDFI Fund Only
Supplement with authority to request leveraged capital based upon experience
Supplement with BHC Contributions 
___  Mandatory Contributions
___  Voluntary Contributions
Reject all options, discuss further '
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\

A ’> rr'~
Sc ’ 'D zx^ '



J17

Greg Simon
Charlotte Hayes

The members of the NEC-DPC Working Group on Community Development Banking 
include:

Agriculture
Robert Nash

OMB 
Chris Edley 
Ken Ryder 
Steve Redbum 
Jenny Main 
Joe Firschein

LLLD
Bruce Katz 
Mark Gordon 
Clair Doyle

CEA
Joe Stiglitz 
Debbie Lucas 
Chris Acito

NEC
Gene Sperling 
Paul Dimond 
Sheryll Cashin
Peter Yu

OCC
Gene Ludwig

DPC
Bruce Reed 
Paul Weinstein

Commerce
Larry Parks

Treasury
Frank Newman 
Brian Mathis 
Dave Lcbryck 
Mark Bender



TAB A

Eligible Institutions

Criteria

(a) the area has the following characteristics:

J

4. meets criteria of distress such as extent of poverty, unemployment and other 
factors determined to be appropriate by the Board; or

An eligible institution must serve either a target population as approved by the Board 
or one or more primary "Investment Areas" currently underserved by existing financial 
institutions. An area will be considered an approved "Investment Area" if: 

(b) the area meets the requirements of (aXl) and (aX2) above and the Board finds that the 
applicant institution has demonstrated that the area has substantially unmet credit needs or 
limited availability of basic services provided by existing financial institutions.

3. includes at least a majority of households which are "low-income families", 
as defined in Section 3(b)(2) of the United States Housing Act of 1937"; and 

1. is a contiguous geographic area, located within one State, and within either 
a local jurisdiction or otherwise identifiable community;

2. fulfills minimum and maximum population requirements as determined by 
the Board;
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The Federal equity contribution to the Trust would allow private and local investors to 
earn a modest positive return by investing in a geographically diversified portfolio of CDBs and 
CDFIs. Other incentives for these additional investments would include limited Community 
Reinvestment Act credit for existing depository institutions.

A competition to select and charter CDBs and CDFIs would be conducted by the lead 
Federal agency, in consultation with the Trust. The Trust would also make loans to CDFIs 
(although the risks and associated Trust reserves might be higher). Either the Trust or the 
lead Federal agency would administer a separate, federally funded technical assistance grant 
program, using appropriated Federal funds not set aside as reserves to leverage the borrowed 
$1 billion pool. The Trust would be governed by the contributing depository institutions with 
additional representation from the Federal government and community groups. Regulatory 
oversight of the Trust could be located in Treasury or HUD to ensure that the liability to the 
Federal government is within the appropriated funds.

A Community Development Investment Trust would make capital investments in 
community development banks (CDBs) and other community development financial institutions 
(CDFIs). The Trust would be funded with a combination of Federal and private resources that 
might support as much as $15 billion in new community lending. CDBs would be insured 
depository institutions, expected to meet existing safety and soundness regulations. CDFIs 
could take a wide variety of forms, including so-called community revolving loan funds.

There are important possible sources of additional CDB capital beyond the $1 billion 
potentially leveraged by the Federal appropriation. Up to an additional $ 1 billion in community 
development funding might come from equity investments by existing depository institutions, 
state and local governments, and others. Some of those investments would flow through the 
Trust and others would flow directly to individual CDBs and CDFIs, perhaps to meet matching 
requirements in their business plans for private or local stakeholders. The Trust would have 
a goal of at least a 50-50 match in non-Federal capital in each supported CDB or CDFI, with 
some of that invested through the Trust and some contributed directly to approved CDBs and 
CDFIs.

The Appropriated Federal contribution to the Trust would be in the form of a $300 
million equity investment which the Trust could use to leverage up to $1 billion in subsidized 
debt financing. The appropriation thus serves to assure that the Trust's borrowings will be 
repaid, and also will provide a cushion allowing the Trust to use the $1 billion pool of 
resources to make below market investments in CDBs and CDFIs. The Trust's expectations 
regarding anticipated returns from individual CDBs, based on their submitted business plan, 
would be a large factor in determining the Trust's investment choices, and in turn, the amount 
of debt the Trust would leverage with its $300 million equity contribution. The riskier the 
Trust's investment and the lower the expected return, the more of the $300 appropriation 
must be set aside for reserves rather than to leverage the full $1 billion investment pool.



COMMUNITY DEVELOPMENT BANKS: Plan C

the $300 million could be used as a direct equity contribution to the Trust; oro

o

o

A Community Development Investment Trust (“Trust") would be created to capitalize 
new and existing community development banks (CDBs) and other community development 
financial institutions (CDFIs) with private and Federal funds. Private investors would be 
encouraged to make equity contributions to the Trust, but these added investments would 
only serve to expand the range of financially feasible activities.

it could be used to leverage up to $1 billion in debt financing; conceptually, 
this makes the appropriation equivalent to the expected cost of a government 
guarantee and any interest reduction for the Trust's debt financing; or

The first - the high leverage option - illustrates the Trust using all $300 million to 
finance a $1 billion Federal loan that becomes the core pool of investment resources for the 
Trust. This option further assumes $1 billion in 1:1 matching capital invested by: banks and 
other depositories. Federal Home Loan Banks, foundations and perhaps state or local 
governments - with some of those resources flowing through the Trust, and the balance 
made in direct investments with individual approved CDBs and CDFIs. When fully operating, 
this would produce a network of 100 CDBs and additional CDFIs, making a total of $15 billion 
in new lending to distressed and credit-deprived communities.

The second example - the low leverage option - illustrates a less aggressive financial 
structure for the Trust. The Trust uses only $100 million in appropriated funds to leverage 
$400 million of debt financing, rather than $1 billion. Another $200 million from the 
appropriation would be a direct capital contribution by the Federal government to the Trust. 
Assuming another $400 million of matching capital contributions from chartered depositories 
and others would give the Trust total resources of $1 billion. If banks and others contributed 
another $400 million directly to CDBs and CDFIs, the resulting combined capital base of $1.4 
billion would support at least $10 billion in new lending.

NOTE ON CREDIT BUDGETING: Budget rules require that the present value 
cost of Federally supported credit be appropriated when credit is extended. In 
the first case, the estimated cost of extending the credit is 30 percent of the 
$1 billion face amount of the loan to the Trust, or $300 million, and includes 
foregone interest as well as an estimate of the potential likely loss if and when 
the Trust should fail or default. The credit subsidy estimate in this case

a mixture of the two options could be designed, depending on experience and 
the range of investment opportunities presented by the CDB and CDFI 
applicants.

The Trust would determine, based on its expected investment returns and the level of private 
capital invested in the Trust, how much debt to leverage with the appropriated funds. The 
following discusses two numerical examples (see attached tables).

The federal contribution to the Trust would be the flexible use of $300 million in 

appropriated funds:
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Whatever the mix chosen for the $300 million, the Trust also would administer $10 
million in Federal grants for technical assistance and other purposes annually from 1994 
through 1998. This would account for the portion of the $350 million in appropriations not 
used to support either a loan to or equity investment in the Trust.

This plan is not inconsistent with Plan B; it is complementary. For example, banks and 
other depository institutions could contribute up to one percent of their capital to the Trust 
and an equal amount directly to CDBs or CDFIs. In addition to low-cost capital, incentives for 
bank participation would include partial credit toward their Community Reinvestment Act 
obligations. CDBs would have access to Federal Home Loan Bank advances and could qualify 
on an accelerated basis as SBA guarantors and FHA direct endorsers, thus increasing their 
attractiveness to potential equity investors. CDFIs could take a wide variety of forms, but all 
would be designed to be self-sustaining and pay dividends or interest to the Trust.

To succeed, both the Trust and the network of local institutions it capitalizes must be 
financially viable. Otherwise, contributing depository institutions will be forced, in many 
cases, to write off their capital contributions and the Government will be forced to eventually 
liquidate its financial commitment.

A competition to select and charter CDBs and CDFIs would be conducted by the 
designated lead Federal agency, in consultation with the Trust. Awards would go to the 
proposals that target unmet credit needs most effectively and demonstrate the strongest 
capital backing, community support, and management strength. CDBs would be expected 
initially to hold equity capital equal to at least the relative amounts required of small, non­
diversified banks and to meet the same safety and soundness requirements as other 
depository institutions. They would be chanered as national banks and supervised by the 
Office of the Comptroller of the Currency.

The Trust would be governed by the contributing entities, including depository 
institutions, with representation from the Federal government and community organizations. 
Representation on the Trust governing board would be generally proportional to their interests. 
CDBs would be governed by the Trust and other capitalizing organizations in proportion to 
their contributions, but also would include elected representatives of the residents and 
businesses in the communities they serve. Financial oversight of the Trust would be provided 
by Treasury or by the new housing GSE regulator in HUD. This will guarantee that as the 
Trust develops or responds to creative ideas for financing, the Trust does not create any 
contingent liabilities in excess of what can be covered by the Federal appropriation and by 
other sources of private, state or local contributions to Trust capital.

assumes that the loan will be for 10 years, with no interest for the first three 
years and reduced interest for three years thereafter and that there is a one 
percent chance the Trust could fail in any year after the first six years. If the 
Trust failed, the Government's loss would be the principal amount less 
recoveries from sale or liquidation of the Trust. In the second case, because 
the Trust would be less highly leveraged, the subsidy rate would be slightly 
lower, 25 percent of $400 million or $100 million.
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The Trust could support BHC CDB subsidiaries, so Plan C is compatible with 
Plan B.

This approach builds a very substantial pool of CDB equity by leveraging the 
appropriated funds rather than by tying mandatory bank holding company (BHC) 
contributions to controversial banking reform issues.

The QDBs are expected to dividend 75 percent of their net earnings to the Trust and 
other sharehdtders. A higher rate of retained earnings would allow for more rapid growth, but 
this rate of dividend payments will be required to enable the Trust to repay the Federal loan.

Using Treasury or the HUD GSE regulator as a watchdog will ensure that the 
Federal financial exposure is within appropriated levels.

The high-leverage and low-leverage financing alternatives described above are 
summarized in the two attached tables. In either case, it is assumed that the CDBs earn an 
average return on assets equal to the industry's long-term average (70 basis points). Because 
of the greater risk of lending to distressed communities, CDBs would experience more variable 
earnings and thus a higher risk of failure. This could be partly offset if they maintain a 10 
percent ratio of capital to assets (higher than the current 9.5 percent average for small 
commercial banks). Nevertheless, once the CDBs are fully loaned up, one in a hundred is 
expected to fail each year (higher than the industry average in all but a few recent years).

The proposed financial structure is viable under conservative assumptions. It 
promises contributing banks and others a low but positive rate of return and 
presents the Government with minimal risk of default on its loan or guarantee.

If the incentives for depository capital contributions prove too weak, the 
initiative may have a smaller scale and impact than Plan B.

The competitive approach to selection places initiative in the hands of 
communities and CDB entrepreneurs, and rewards those with the strongest 
local support and potential for business success.

To the extent that private equity capital receives little or no return (because 
earnings will be used primarily to pay dividends to the Trust or be retained and 
reinvested) the incentives for further private investment will be reduced.

With the larger scale, more aggressive financial structure, the Trust's return on equity 
would be 2.4 percent. With the less ambitious structure and scale, the return on equity would 
be 5.4 percent. In either case, then, the Community Development Investment Trust would 
earn a somewhat below-market rate of return on its capital. At a two percent annual failure 
rate (far higher than the long-term industry average), the Trust would lose money.
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The start could be somewhat slower than in Plan B because many more of the 
supported institutions will be new entities, rather than subsidiaries of existing 
institutions. Moreover, the Federal appropriation is spread over a four-year period.

The debt financing structure of the Trust may put pressure on the CDBs and 
CDFIs to earn and pay high dividends to cover the Trust's interest payments. 
This potential trade off between financial soundness of the Trust and flexible 
use of CDB retained earnings could limit CDB lending in more distressed areas 
and/or limit the CDBs' growth potential. [However, comparable pressure is 
likely to exist from "above" for subsidiaries of BHCs. To address this issue, 
one factor considered in the competitive selection process would be the level 
of applicants' private investment commitments, i.e., the private match.]

If the risk of CDB failure is higher than estimated, then the Trust could fail at 
some time in the future, requiring additional appropriations to cover its losses 
or to refinance the initial debt. However, OCC Comptroller-designate Gene 
Ludwig has made a commitment to be especially vigilant in proactively working 
with CDBs to strengthen their business and management capacities.
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THE WHITE HOUSE

WASHINGTON A''3-3.

April 23, 1993

IE^R^

DENT

FROM: ROBERT E. RUBIN
___________

SUBJECT:

Attachment

&J--

y

MEMORANDUM FO!T THE

Secretary Reich Memorandum Regarding the 
Pension Benefit Guaranty Corporation

M.

0-C. TtyJU l/ic£

Given the recent spate of publicity about the PBGC, I 
suggested that Bob Reich give you a very brief status report, 
which is attached. As an independent view, Ellen Seidman, an 
exceedingly experienced NEC senior staff person, has been 
involved in this and feels that the politics, the substance and 
the Administration process, led by Bob, are all in very good 
shape.

Sffi
c<3



U.S. DEPARTMENT OF LABOR

MEMORANDUM FOR THE PRESIDENT

FROM: ROBERT B. REICH

Status of the Pension Benefit Guaranty CorporationSUBJECT:

1.

1

Robert Rubincc:

Attached are two articles from the Post and Times on the 
hearing earlier this week.

To address the long-term problem, I have taken the following 
steps:

My preference is to first spend the next several months 
carefully reviewing policy alternatives and developing support 
and then to go forward with a legislative proposal in September 
(Roger Altman and Alice Rivlin are in accord with this approach). 
These are complex issues and there are divergent views in the 
public and in Congress on how to address them. The Labor 
Committees are supportive of this approach, but Representative 
Pickle, who chairs the Ways and Means Oversight Subcommittee, is 
anxious to include PBGC legislation on the reconciliation bill. 
I will keep you informed of our progress.

In March, I established an interdepartmental task force to 
review the corporation's financial condition and recommend 
appropriate action. The group is meeting with Congressional 
st^ff, unions, employers and others in the pension community to 
hear their views, and it has begun to focus on legislation to 
address the long-term problem.

_____________ a 10 year veteran of IRS, as 
Executive Director of the PBGC in March. Martin is extremely 
knowledgeable about the PBGC and pension policy generally. He 
was immediately able to take control of the corporation, and he 
will provide strong leadership for the task force on these 
issues.

I have begun an intensive review of the concerns raised 
during the campaign about whether the Pension Benefit Guaranty 
Corporation (PBGC) presents a critical situation analogous to the 
savings and loan crisis.

I have concluded that the PBGC's situation is not critical, 
but there are serious long-term concerns that should be addressed 
while the situation is manageable. The PBGC has ample resources 
to pay benefits for a number of years, even under the worse 
economic scenarios. However, the PBGC has a deficit of $2.7 
billion which will grow if current law is not changed.

SECRETARY OF LABOR

WASHINGTON. D C.

APH 2? 1993

4

. I appointed Martin Slate. 
Executive Director of the PBG



New York Times, April 21, 1993, Page D-6

rension Agency’s Problems
Described as Manageable

imcs 1 •
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ByJEFFGERTI

M3I WASH

I

scribed ihe agency's primary goal as 
benefit protection.

By contrast, the Bush Administra­
tion placed more emphasis on the 
agency's looming fiscal troubles and 
frequently raised the possibility of a 
taxpayer bailout of the agency, which 
is financed by employer premiums.

Appearing before the House Ways 
and Means Committee's oversight 
panel, Mr. Slate declined to answer a 
number of questions on the ground 
that the issue was being reviewed by 
an interagency task force scheduled 
to finish its report in September.

Mr. Slate's responses evoked skep­
ticism from some members of the 
subcommittee who want to move 
faster on tightening restrictions on 
employers who have underfunded 
pension plans.

The committee’s chairman, J. J. 
Pickle of Texas, has introduced legis­
lation tightening requirements for 
employers who have underfunded 
then pension plans and want to in­
crease benefits for employees.

Only yesterday did President Clin­
ton announce a nominee for the job-of 
top pension regulator at the Depart­
ment of Labor. The nominee, E. Olena 
D-rg. California's Chief Deputy 
Treasurer, must still be confirmed by 
the Senate.

More than half of all private-sector 
workers are not participating in any 
pension plan at all, according to the 
Labor Department.

ppxM.iolhr Sc*Times ’ 
...SHINGTON. April 20 - Lnlikc 

the Bush Administration, which saw 
the Federal pension insurance pro­
gram as a possible disaster like the 
savings and loan debacle, the Clinton 
Administration told Congress «adav 
that the agency's problems were ffal 
but more manageable.

In testimony before a Congression­
al panel. Marlin Slate, the newly ap­
pointed executive director of the Pen­
sion Benefit Guaranty Corporation, 
did not dismiss the agency's 52.7 bil­
lion current deficit. Nor did he deny 
that the deficit would increase. But he 
said the deficit did not threaten the 
agency's operation and that further 
study was needed regarding future 
problems.

Mr. Slate declined to endorse, at 
least for now. efforts to tighten fi­
nancing requirements for companies 
that have not fully funded their pen 
sion plans. The Bush Administration 
had backed similar legislation. 
Exodus of Companies

He said he shared the concern O' 
some panel members that the agency 
needed to stem a current exodus o' 

' companies from the Federal msur 
; ance program in order to insure th • 

program s long-term viability and ai- 
tractiveness to employers ' He de­
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Administration Assailed
On Pension Reform Delay
Rep. Pickle Accuses White House of Stalling

By David A. Vise 
WMgyn Pm Sort Wnter

fit Guaranty Corp. (PBGC), told the 
Ways and Means oversight subcom­
mittee that the administration task 
force needed until September to 
complete its work on a legislative 
proposal.

Slate said that was soon enough to 
make needed changes while the sue 
of the pension problem was still 
manageable. He added that while fi­
nancial problems at the agency were 
mounting and needed to be ad­
dressed. the PBGC had enough cash 
to continue paying pension benefits 
■as far as the eye can see."

But Pickle, chairman of the over­
sight subcommittee, and other mem­
bers of the panel said the issues had 
been studied long enough and that 
further delays could be costly for 
taxpayers.

“There are windows of opportuni­
ty tn the legislative process.'' said 
Rep. Richard J. Santorum (R-Pa.). 
referring to the prospect of attach­
ing pension reform legislation to a 
federal budget bill in the next few 
weeks. “Are you suggesting the 

committee move forward on its 
own?"

“We are working as hard as we 
can” Slate said. “1 hope we can all 
work together."

Pickle told Slate that delaying un­
til the fall was unacceptable^

“If history repeats itself, there will 
be billions of dollars of new pension 
promises made and perhaps not one 
penny put into the pension pot,” he 
said.

Pickle has introduced legislation 
that would prevent companies with 
underfunded pension plans from 
promising new benefits without put­
ting up the money to pay for them. 
He said yesterday that any legisla­
tion should have provisions that 
make it applicable to the auto indus­
try talks.

Allen Reuther, director of legisla­
tive affairs for the United Auto 
Workers union, has said he will op­
pose any congressional efforts to 
speed up pension reform that inter­
fere with the upcoming labor negoti­
ations because such actions could 
hurt the companies and employees.

Rep. Bill K. Brewster (D-Okla.) 
asked whether there was any reason 
not to move forward at once on Pick­
le's bill.

“I think you and the chairman 
made a persuasive case this morning 
for taking rapid action,” said another 
witness, James Blum, deputy direc­
tor of the Congressional Budget Of­
fice. “Without any changes in the 
law, the problem is going to get 
worse."

The Treasury Department's Ran- 

Tensions between Congress and 
the Clinton administratJ&uflared on 
Capitol Hill yesterday when mem­
bers of both parties said the White 
House s pension reform task force 
was moving too slowly to prevent 

. multibdlion-dollar financial problems 
from getting worse later this year.

Rep. JJ. Pickle (D-Tex.) accused 
the administration of delaying pen­
sion reform until this fall to avoid 
conflict with labor leaders and auto 
industry executives who oppose any 
changes that would limit their flexi­
bility in contract talks starting this 
summer.

Both General Motors Corp, and 
Chrysler Corp, have billions of doi- 
lan lesa in their pension plans than 
they have promised to retirees. 
Without legislation requiring the 
companies to put additional cash into 
the plans, the gap could increase as a 
result of the labor talks.

Martin Slate, the new executive 
director of the federal Pension Bene­

dolf H. Hardock said it might not ; 
take the administration until the tall 
to come up with a reform proposal, j 
but made no promises. “[Treasury| 
Secretary [Lloyd| Bentsen is com- 1 
mitted to moving this process for­
ward." he said.

The PBGC guarantees employee 
pensions up to 129,250 a year when 
companies fail and has about $2.7 
billion less than it needs to meet its 
obligations in the years ahead. Slate 
said yesterday that figure would con­
tinue to grow without reforms and 
that the underfunding in corporate 
pension plans had reached $40 bil­
lion by the end of 1991. “If all were 
well, we wouldn't have set up the 
task force," he said.

Joseph F. Delfico, director of in- i 
come security issues for the General | 
AccounUng Office, said another ma­
jor problem was the failure of com- ' 
panies to inform employees about 
the financial hqgith of pension plans. 
He also said that while many compa­
nies failed to comply with important I 
new pension rules and laws, the La- 
bor Department frequently did not 
prosecute them or detect the viola­
tions.
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By a Wall Srnerr JovnNAL'Staff Reporter
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Legal experts said yesterday’s ruling 
will favor employers in some disputes and 
older workers in others. The high court's 
refusal to recognize a violation of pension 
rights as evidence of age discrimination 
"will have a major effect because so many 

of these age-discnmination cases involve 
pension claims.' predicted Stephen Bokat 
of the U.S. Chamber of Commerce.

The discouraging news for business 
was that yesterday s decision will make it 
easier for employees to win double dam­
ages in some age-bias suits. That threat 
gives plaintiffs an edge in pretnal settle­
ment talks, where most of these disputes 
get resolved.

The high court decision was a partial 
victory for a privately held Massachusetts 
paper company that was hit with a $420,000 
age-discnmination award for firing an 
older worker shortly before he became 
eligible for pension benefits. A federal 
appeals court doubled that award based on 
its finding that the bias had been willful. 
The Supreme Court set aside the appeals- 
court ruling and instructed the lower court 
to rethink the case in light of yesterday's 
decision. Hazen Paper Co. vs^Bvta^'

I

conduct was "outrageous. ' or even that 
age was the "predominant factor" motiva­
ting the employer; the justices said lower 
courts that imposed these more-stnngent 
requirements on plaintiffs were wrong

Instead, the high court ruled that plain­
tiffs must merely show that employers 
violated the age-bias law "knowingly" or 

recklessly."
In a somewhat perplexing aside, the 

high court suggested that the age-discrimi- 
nation law may not apply in cases involv­
ing seemingly neutral employer policies 
that have the effect of treating older people 
more harshly than others. Many lower 

I courts have assumed that the bias taw did 
apply in such cases. The brief comment by 
Justice Sandra Day O’Connor, who wrote 
the court s main opinion, could be interpre­
ted as an invitation to business advocates 
to urge the adoption of this pro-employer 
view m a future case.

Bi By Pail M Barrett^

Staff Repo,(e, Of Thk Wall Strfft Jolrsal

and de.

Age-Bias Law Cant Be Used in Suits

Charging Pension Violations in Layoffs
/ By Pail M Barrett |

Staff Rfp,,,.,, of T„r Wmx JoL(|(i4L

^ASHINCTON - The Supreme Court
partially shielded employers from lawsuits
c aiming that they discriminated against
older workers by interfering with their
pension benefits.

The high court ruled unanimously that

room weapon by an older person who
alleges a violation of pension rights that
are based on years of employment. Besides
affecting pension disputes, the decision
appears to protect employers who lay off
veteran workers as long as age itself isn t a 
criterion.

House Panel Urges SpeecPfc 

To Fight Pension Debt
By a Wall SrwrrT JoiRNAL'Staff Reporter 

WASHINGTON - The Clinton admin­
istration is acting too slowly in deciding 
how to cope with a growing deficit of the 
government's pension-fund regulatory 
agency, an influential Houre panel chief 
charged. _

In a hearing before the House Over­
sight Subcornmittee. Rep. J.J. Pickle, the 
panel’s chairman, said legislation must 
be enacted soon to head off possible unre­
stricted pension increases that could 
emerge from auto-industry labor talks 
planned for this summer.

But Martin Slate - recently named 
Pension Benefit Guaranty Corp, execu­
tive director by Labor SecreUry Robert 
Reich-estimated that an administration 
task force wouldn't be ready until mid­
September to issue its recommendations 
for resolving the underfunding and the 
agency's financial problems.

Underfunding by a number of large 
employers threatens to further inflate 
the $2.7 billion deficirof the agency. Rep. 
Pickle, the Texas Democrat, said. The 
agency insures defined-benefit pension 
plans, taking over their commitments 
after those plans are terminated in bank­
ruptcy proceedings or otherwise.

Age-discrimination litigation has in­
creased in recent years, as many compa­
nies try to get nd of older, better-paid 
workers in an effort to tnm costs. Yester­
day s ruling won’t prevent these workers 
from filing lawsuits alleging pension viola­
tions under the separate federal pension­
protection statute. But the high court deci­
sion will require older workers to show 
more than interference with retirement 
benefits in order to get a crack at collecUng 
double damages, which are available un­
der the age-bias law.

The high court tempered the victory for 
employers by making it easier for older 
workers who can provide other evidence of 
age bias to win the larger damage 
awards.

The federal age-discnmmation law al­
lows judges to double jury awards won by 
workers who prove they were "willfully" 
fired, demoted or otherwise harmed be­
cause of their age. The justices said yester­
day that to prove willfulness, older worken 
don t have to show that an employer's 
rnnrilirf W3C “nntrocyocuic **
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□Action

Thank you.

cc:

J

JOHN D. PODESTA 
Assistant to the President 
and Staff Secretary 
(x2702)

The President has reviewed the attached, and it is forwarded to you 
for your

7

THE WHITE HOUSE
WASHINGTON
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cc:
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JOHN D. PODESTA 
Assistant to the President 
and Staff Secretary 
(x2702)

The President has reviewed the attached, and it is forwarded to you 

for your.
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THE WHITE HOUSE

WASH I NGTON

All: 5623 '’R23

April 23, 1993

:SIDENTMEMORANDUM

KATIE McGINTY THROUGH JOHN PODESTAFROM:

FOREST SERVICE APPEALS REGULATIONSSUBJECT:

-1
, V<

1 A

1 .

. I 
r- /

HAS SEEN
c > ■».

r«f PRESlDENr

The attached memorandum is in response to your note to me 
regarding the 4/16/93 Washington Post story (attached) concerning 
the reaction of the environmental community to the Forest 
Service's proposed regulations on comments and appeals.

Please note that we have subsequently directed the Forest 
Service to extend the comment period on the draft regulations an 
additional 30 days, until June 1, in order to provide all 
interested parties with an adequate opportunity for input.

<1



April 21, 1993

JM

1003

. . jL'.'1 •!"?” •*. ■* r.%

TO. KATIE

4. A

FROM: JIM LYONS

SUBJt FOREST SERVICE APPEALS REG’S

Please keep the following In mind with regard to the issuance of 
the draft reg’s late last week:

1. These rules were drafted by the previous Administration late 
last year in response to legislative direction included in the FY 1003 
Interior Appropriations bill.

2. Influential Members on the Hill (particularly staff to the 
Speaker) felt it important to get this information out for review and 
comment, in light of the fact that the substance was in response to 
legislative direction of 6 months ago.

3. The substance of the reg’s, unfortunately, reflects both 
legislative intent and some carryover of Mid«M> that were part of the 
Bush Administration’s proposed reg’s of a year ago - which essentially 
would have done away with the appeals prooees as wo know it.

I
4. These problems can be fixed.

5. By iMidng the reg’s and then (see attached) extending the 
comment period, we can be seen as responsive to the Hill and also 
responsive to the anviro’s by granting them more time.

6. Both sides indicated a willingness (industry and ©nviro’s) to sit 
down and work out differences - to be consistent with the legislative 
intent - to have a final rule in place in July.

7. This has been run by all key players in the legislative 
compromise - and key Committee staTT. Only minimal grumbling has 
been heard.

8. I believe we can safely distance ourselves from the substance 
of this draft and offer a reasoned and reasonable compromise by July.
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land Empire Public Lands Council.

■ A failure to meet cojikiww..... 
directives for notice of impending

ignoring Congress”grant the U.S. Forest Ser- Management and Budget, 
girtiu roan atinns WCI
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—Kevin P Kirchner, 
an attorney with the Sierra Club
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S bZ^Vund governor of Arkansas, has endorsed 
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Marla Romash. spokeswoman bu( in an appropriations bill directed senbuttel. director o forest plan-
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the agency
cess. ‘

Fund. "Once again the agency is 
ignoring Congress . . . and trying.to 
cut the public out of the process."

C • •• •••• WWW -W — W

abandoned a proposal to eliminate 
or reduce subsidies enjoyed by cat­

mash said yesterday that deadline 
will be extended.
■ A provision under which the For­
est Service can block public com­
ment and appeals entirely in "emer­
gency" situations, such as when 
trees must be harvested quickly be­
cause of insect or disease damage, 
fires, or windstorms. "That directly 
contradicts the intent of Congress,"

^Once again the 
[Forest Service] is

out and implement this new direc­
tion as soon as possible."

The incident underscores the 
difficulty the White House faces in 
meeting Clinton’s expressed goal of

est policy. .
So far, other than Agriculture 

Secretary Mike Espy, the admin­
istration has put no new political 
appointees into positions with au­
thority over the Forest Service. As 
a result, policy is still heavily influ­
enced by leftover Republican ap­
pointees who the environmental

By Tom Kenworthy
WMlunTW Suit Wnl«

 
Just two weeks after the White 

House sparked a fight with its allies 
in the environmental community
over fees for use of federal lands,
the Clinton administration has com­
pounded its problems by proposing

new t----------
timber sales from U.S. national for­

ests.
According to environmentalists^

tllCT yiUpJOS-U -------------- «---------------- - - ----------------------- -- . -

Wednesday will sharply restrict the Forest Service, an agency of the
• . . rx were

national cleared by the president s Office of

These regulations were crafted 
under the Bush administration and 
we put them out there because we 
want the review process to start,” 

said I........ ------- . .
for Vice President Gore and the

are I
directive.

Environmentalists have ex­
pressed a number of concerns about 
the proposed rules, including:
■ The short, 15-day period allowed

 ; Ki^kpd the Forest Ser- contradicts the intent of Congress, comrnufuty and some Democrats in 
Congress blocked the Forest^r 1)av(d L Crandall t e com^(avorable t0

vice propo director of the Spokane-based In- tbe timber industry.
... , • -h sounds like some of these pro-
"It s so wide open that anything is p0MU arc ho|dovers from the pre-
an emergency." vious administration that I’m hope-
■ A failure to meet congressional (u| win cotrected in the final reg-
directives for notice of impending uiations," said Sen. Patrick J. Leahy
timber sales to interested mdivid- (D-Vt.). chairman of the Senate Ag-
uals riculture, Nutrition and Forestry

The timber industry, which Pres- Committee.
ident Clinton generally supported as 

*—
the proposed changes. Anne Heis-

mng and’ policy for the American
* t, said

her organisation is “very support­

tie, mining and timber interests
that use federal lands. At the urging
of western Democratic senators.
the administration dropped the re- r.------- - --
source fee provisions from its bud- creasmgly hampered by a Pood ot
get plan, while promismg to push ’ ---------------- "rn,,n'
for separate legislative and admin­
istrative measures 1 7'“
the same goals.

Stung by the reaction of major
restrictions on challenges^ to enV(ronmental groups to that ac-

L (|on the administration moved
swiftly yesterday to distance itself

the proposed new rules published ruies. The rules, proposed by the

i’bdrtVd dttae’ns" to learn about and ’Agriculture

appeal proposed sales in r ‘
forests, mu *»■*- v.■«»• --------
vice broad authority to duck appeals
altogether by declaring emergen­
cies, and violate the intent of Con­

gress.
“Last year the Forest Service Vke Gore and the (he agency to'streamline the pro- „

tried to cut the public out complete- white House’s Office on Environ- The proposed rules published Forest and Paper Association
ly and Congress stopped them." said menta| Policy. Romash said the pro- Werfnes(1av in the Federal Register f---------- "'"‘rw sut
Kevin P. Kirchner, an attorney with -don-t necessarily reflect our
the Sierra Club Legal Defense views- and cou|d be changed after

public comments are received.
The review of the procedures

i me puuuu -------------- -------- governing administrative aPPea's °*
On March 30. the White House timber sales was promptedI by a

Forest Service proposal last year to

Forest Service officials and the tim­
ber industry have long maintained 
that the government’s ability to 
meet its production targets isjn-

appeals by environmental groups 
 challenging sales they believe vio-

to accomplish ,ate forest management and other 
 environmental laws. 

Stung by the reaction of major

tion, the administration moved

from the new timber sale appeal
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THE WHITE HOUSE

WASHINGTON

March 26, 1993

MEMORANDUM FOR THE IDENT

JOHN D. PODESTAFROM:

SUBJECT: WHITE HOUSE CONFERENCE ON AGING

$2 Billion vaa appropriated for that 
Bush AdBlnlotration began to plan f<

I

in your budget request, 
availability of funds f

] Disagree [[ ] Discuss 
■»

1
I
I
I

i
4

4
f

1

] Agree to hold 
conference

The attached letter fron Representative Hughes and Senator Pryor 
requests that you issue a call to convene a White House
Conference on Aging in 1994. Such a conference has been held 
roughly every ten years since 1950.

In 1991, President Bush announced his intention to convene a 
conference in 1993, and $2 ailttion was appropriated for that 
purpose in FY 1992. The Bush kdainistration began to plan for 
the conference, and at one point prepared an iBpleaentation plan 
that called for 29 full-tine staff, 2000 delegates, and an 
$11 Billion budget. Of the $2 Billion appropriated, they spent 
$600,000 on planning the conference; $1.4 Billion remains to 
actually hold the conference. No additional aoney was included 

OMB has sounded a note of caution on the 
for holding a conference.

f.... ...... . ...nen i !■> , uMb

‘4 PRESIDENT HAS SEEN

Carol Rasco reconunends that you agree to convene a White House 
Conference on Aging in 1994. Senior staff concurs. If you agree, 
a sore realistic program and budget will be prepared, as well as 
a plan for raising the necessary funds.
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CmqnM at t|)t SaitA MittJ«

March 5, 1993

20500

Over the last forty years, the White House Conference on 
Aging, generally held every tten years at the beginning of each

in-1

4
I

I
»

i

President Williaa J. Clinton
The white House
Washington, D.C.

Dear Mr. President:

: ;r •••

Knowing your strong conuaitnent to addressing problens of 
concern to this nation's 31 million elderly, we are writing to 
request that you issue a call to convene a White House Conference 
on Aging in 1994. Legislation authorizing such a conference is 
already in place. Title VIII of the older Americans Act Anendnents 
of 1992, Public Law 102-375, enacted on September 30, 1992, 
specifically states that

"Wot later than Deoenber 31, 1994 the President shall convene 
the White House Conference on Aging".

decade, has played a major role in the formulation of national 
policies of fundamental concern to older Americans. It was the 
White House Conference on Aging held in 1961, for example, that 
developed recommendations that resulted in the creation of such 
critical national health programs as Medicare and Medicaid, and the 
establishment of a national social service network for the elderly 
under the older Americans Act.

The last White House Conference on Aging was held in 1981. 
While amendments to the older Americans Act in 1987 authorized the 
President to call a White House Conference on Aging in 1991, the 
past Administration never convened the Conference.

As you know, many critical problems continue to face the 
elderly in their daily lives, from inadequacies in the current 
health care system and the lack of long-term care, to the 
unavailability of elderly housing, the increasing instability of 
this nation's pension systems, breakdowns and inequities in the 
Social Security system and its future financial integrity, and the 
continuing plight of the almost 6 million older Americans living in 
poverty or near poverty. A White House Conference on Aging can 
facilitate the development of solutions to these, and the myriad of 
other complex problems of concern to the elderly.
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W«, of course, will work closely with you in the plenning and 
arryinctwout of the Conference, including initiating action in

' Acting Chairmaj/ <
Select Committee on Aging

•i

i
i

David Pryor
Chairman
Special committee on Aging
U.S. Senate

The President 
March 5, 1993 
Page two

Select Committ'ee on Aging
U.S. House of Representatives

(I7(QXvs

Sincerely,

V

/ 3 ■

Equally important, a White House conference could emphasize 
the intergenerat lone 1 nature of many of these problems, by actively 
supporting pro-children, pro-youth, and pro-family programs, and by 
demonstrating that the development of solutions to problems 
confronting today's elderly will insure a better life in the future 
for our children.

- !
* * 

9

the carrying-out of the Conference, including initiating action in 
Congress to obtain an appropriation to help fund the Conference. 
In the paet. Conferences have been funded through both federal and 
private contributions, and the authorizing legislation for the 1994 
Conference provides for a similar funding arrangement.

We urge you, again, to issue an early call for a 1994 White 
House conference on Aging — a step of critical importance to older 
Americans, and the future strength of this nation as a whole.


