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TALKING POINTS

b03
•5

(Our understanding is that he is ready to support the 
nomination but wants some recognition £xom the Administration as 
well as an opportunity to discuss some aspects of
telecommunications policy.)

7. Your support of other nominations has been noticed and 
appreciated. We hope that you will be willing to take the lead 
again in light of this effort at character assassination.

2.i have known moil tor many years and consider him to be a 
pragmatic, middle of the road, foreign policy professional who 
would make a major contribution to oui effort to think through 
what the U.S. role should be in the post cold war world. We are 
anxious to move this nomination along quickly.

3. Wc have carefully reviewed the various charges made 
against Mort and have concluded, as the Washington Post did in 
its editorial the other day, that there is no substance to any of 
the allegations.

1. The President and i are both personally committed to the 
nomination of Mort Halperin, as is Les Aspin. We would very much 
appreciate your public support now tor the nomination.

4. I know that you have met with Mort and T understand that 
ho has answered any questions that you and your staff had.

5. Senator Thurmond is trying to suggest that most, if not 
all. Republican Senators are against the nomination. While we 
believe that 3 or 4 Republican Senators on the Armed services 
Committee are either leaning toward confirmation or are 
undecided, they are reluctant to challenge Thurmond publicly.

6. That is why your support would be so critical now. We 
believe it would lead other Republicans to opoak out. We know 
that Senator Hatfield is ready to support the nomination.



HALPERIN NOMINATION

CHARGES AND RESPONSES

For example:

/ tl

The New Republic concluded that Gaffney "quotes selectively 
and tendentiously-- when he's not actually misquoting."

Former Secretaries of Defense Robert McNamara and Elliot L. 
Richardson in an op-ed piece in the Washington Post wrote that 
the "case" against Mr. Halperin is "nothing more than a 
collection of false rumors, misapprehensions' and distorted 
quotations."

First, several sets of charges were issued by Frank Gaffney 
and disseminated by him by fax and in the Washington Times which 
was the only newspaper to take them seriously. Later, Senator 
Thurmond distributed a minority staff report on Halperin and 
Senator Lott released a one page broadside.

The New York Times, in a news story, reached the following 
conclusion: "While Mr. Halperin's opponents have excerpted his
published writings and public testimony to suggest that he is a 
dangerous leftist, a close study shows that those accusations are 
either demonstrably false or based on statements wrenched from 
their contexts."

Every newspaper and magazine, other than the Washington 
Times, which has examined the charges, found them to be baseless. 
(See Tab at end of book, "Favorable Commentaries on the Halperin 
Nomination.")

The nomination of Morton H. Halperin to be Assistant 
Secretary of Defense for Democracy and Peacekeeping has led to a 
series of documents leveling a number of over-lapping charges 
against the nominee.

Conservative columnist Paul A. Gigot writing in the Wall 
Street Journal concluded that "some of the attacks on Mr. 
Halperin stretch the truth enough to look like a reverse 
'Borking.'" He viewed the attacks as an effort to reargue the 
Vietnam War.

An editorial in the Washington Post dismissed the charges by 
Senator Thurmond in these words: "The charges against the 
nominee are not worth dignifying by restatement: Each fresh one 
crumbles under scrutiny of the record." '



Foreign policy issues.2 .

3 .

4. Secrecy issues.

Associations with specific individuals and various

6. Miscellaneous Issues: Drug testing.

The book is organized around a set of subjects under which 
the charges are grouped:

Intelligence issues including disclosure of names of 
agents and views on covert actions.

5.
organizations.

Under these key headings is a listing of charges as they are 
discussed in the book. The last tab contains a collection of 
favorable articles and statements in support of the nomination.

This notebook permits the reader independently to assess the 
record. It contains a summary of the principal charges against 
Mr. Halperin, followed by a set of responses in bullet form. 
Then, there is a narrative that describes the charges and the 
response in greater detail. Key to the narratives are the 
accompanying documents that support them.

1. Activities since Mr. Halperin began working in the 
Department of Defense.
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PRE-CONFIRMATION ACTIVITIES

Talking Points

Charge:

Response:

-Halperin has adhered to all applicable 
laws and regulations governing conflict of 
interest.

The Senate Armed Services Committee has 
expressed concern regarding the activities of 
nominees and prospective nominees prior to 
their confirmation.

-Prior to June 1993 Halperin, along with other 
officials awaiting confirmation in the Office of 
Policy (and since confirmed), did engage in 
actions that might be viewed as presuming 
confirmation.

-Halperin has been very careful to abide by 
the Secretary's guidance as provided in a
June 2, 1993 memorandum written by the Deputy 
Secretary and a May 29, 1993 memorandum from the 
General Counsel and to limit his actions 
accordingly.



Narrative

In addition, the General Counsel was asked to review 
documents that had been approved, initialed, signed, or generated 
by unconfirmed nominees as of May 28, 1993, to determine whether 
any action of the Department required reversal or ratification 
because of the actions of unconfirmed nominees.

As a result of the Committee's concerns, both the General 
Counsel and the Deputy Secretary issued detailed guidelines to 
nominees acting as consultants to advise them on the proper scope 
of their duties and their limitations while awaiting
confirmation. Halperin has been very careful to abide by this 
guidance as provided in a June 2, 1993 memorandum issued by 
Deputy Secretary Perry and a May 29, 1993 memorandum from the 
General Counsel, and has limited his actions accordingly.

As a Department of Defense unconfirmed nominee, Halperin is 
acting in the capacity of "Consultant to the Secretary and the 
Under Secretary for Policy and the Special Assistant to the 
Secretary." He, like all nominees, is required "to adhere to the 
applicable laws .and regulations governing conflict of interest, 
and he is not allowed to formally make any authoritative 
decisions or provide authoritative guidance." As a consultant, 
he has not performed any personnel actions, including hiring, 
transferring, or terminating of DoD personnel. He has met with 
some potential candidates for positions and offerred advice to 
the Counselor to the Secretary about persons with whom he spoke, 
in keeping with his role as a consultant.

Halperin was among the nominees for whom such documents were 
collected. He, like a number of other unconfirmed nominees, had 
approved or initialed a number of documents that could be 
misconstrued as giving the appearance of violating Secretary 
Aspin's guidelines. The General Counsel's review of Halperin's 
actions confirmed that there was no need to reverse or ratify any 
departmental action because of Dr. Halperin's participation in 
any particular activity. These documents have been provided to 
the Senate Armed Services Committee.

Earlier this year, the members of the Armed Services
Committee expressed concerns about the role of unconfirmed 
nominees within the Department of Defense. Halperin was one of a 
number of nominees who were not as careful as they should have 
been to ensure that none of their actions could be viewed as 
inconsistent with Secretary Aspin's guidelines for unconfirmed 
nominees acting as consultants to the Department.
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GAYS IN THE MILITARY

Talking Points

Charge:

Resconse:

*

-Halperin discussed this issue with officials of 
the Department of Justice at the direction of the 
Special Assistant.

-Halperin carried out these activities as a 
consultant to the Special Assistant and not as 
part of his activities in preparation for 
confirmation.

-At the direction of the Special Assistant to the 
Secretary of Defense, Halperin provided advice and 
assistance on this issue.

-Halperin will have no role on this issue if 
confirmed for his position.

-Halperin responded to this issue in the written 
Q's and A's from the Senate Armed Services 
Committee (TAB 1).

Morton Halperin represented himself as acting in 
an official DoD capacity in numerous contacts with 
Justice Department officials prior to his
nomination.
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GAYS IN THE MILITARY

0

0

t

0

Yes.

0

What role, if any, have you had in the Defense 
Department with respect to planning decisions and/or 
deliberations on the policy related to gay men and 
lesbians serving in the military?

for Military Service and other groups, including the ACLU, in 
connection with the Gays in the Military issue.

Have you discussed this issue with personnel 
outside the Defense Department since you became a 
consultant in January?

Civil Liberties Union,
Service?

If so, with whom, and what were the circumstances 
and any recommendations you made?

As indicated above, at the direction of the Special 
Assistant I discussed this issue with officials of the Department 
of Defense and with the Department of Justice and the White House 
as well as with outside groups and with congressional staffers 
and several Representatives. I gave advice to the Special 
Assistant with regard to the interim arrangement established at 
the start of the Administration. These activities were carried 
out as a consultant to the Special Assistant and not as part of 
my activities to prepare myself for my possible confirmation as 
Assistant Secretary of Defense for Democracy and Peacekeeping. I 
will have no role on this issue if confirmed as the Assistant 
Secretary of Defense for Democracy and Peacekeeping.

At the request of the Secretary of Defense and his Special 
Assistant, I provided advice and assistance to the Special 
Assistant on this issue.

At the direction of the Special Assistant to the Secretary, 
I did on several occasions talk with members of Congress and 
congressional staffers and meet with officials of the Campaign

Have you served as a point of contact, formal or 
informal, between the Department of Defense and outside 
parties, including Congressional staff, the American 
Civil Liberties Union, or the Campaign for Military
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JOULWAN TELEPHONE CALL

Talking Points

Charge:

Response:

-General Joulwan has no recollection of the call.

-Halperin did not order General Joulwan to 
cancel the Fuertes Gaminos military exercise or 
even suggest that he do so.

Halperin attempted to order CINCSOUTH
General George Joulwan to cancel or curtail 
Fuertes Gaminos military exercise in
Guatemala.

-The call was and is fully consistent with 
the Defense Secretary's guidelines for
consultants, which permit Halperin to gather 
information in order to be in a position to give 
advice to the Secretary.

-Halperin did call General Joulwan to 
obtain background information on the 
the Fuertes Gaminos military exercise.

-The officer who wrote a memorandum indicating 
that Halperin had suggested cancelling the 
exercise reported the incident on the basis of an 
oral briefing he received from an officer who 
talked to the officer who was briefed by General 
Joulwan.



Narrative

Halperin did not discuss this issue with any Pentagon 
officials responsible for policy in this region.

The information paper in question was prepared by a 
lieutenant colonel on the Joint Staff who had a third- or fourth­
hand description of the conversation.

In General George Joulwan's recent confirmation hearings, 
the General responded to inquiries from Senator Lott concerning a 
conversation between Halperin and General Joulwan about the
Fuertes Gaminos exercise in Guatemala.

Phone calls to gather information about DoD exercises fall 
clearly within Secretary Aspin's guidelines for unconfirmed 
nominees serving as DoD consultants. The phone call, therefore, 
did not in any way violate the rules in question. Consultants 
are generally permitted to consult within the Defense Department 
on current policy topics and to familiarize themselves with 
relevant issues.

General Joulwan did not initially remember this 
conversation. After speaking with members of his staff and with 
Halperin, he believes he did have an informal conversation with 
Halperin about the escaped convict and about the Fuertes Gaminos 
military exercise.

Halperin first learned of the Fuertes Gaminos exercise from 
a State Department official who contacted him to discuss whether 
the exercise should be canceled or curtailed in light of 
suspected Guatemalan military or government involvement in the 
escape of a Guatemalan convicted of murdering an American 
citizen. Halperin told the official that he would inquire into 
the facts. He then placed a call to General Joulwan to 
familiarize himself further with the issue. General Joulwan 
informed Halperin that the U.S. command had previously expressed 
concerns about the escape to the Guatemalan government. With 
regard to State's interest in canceling the Fuertes Gaminos 
military exercise, the General told Halperin that the exercise 
was coming to an end.
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WHY DEMOCRACY AND PEACEKEEPING?

Talking Points

Charge:

Response:

-These new demands require that there be an 
Assistant Secretary of Defense with responsibility 
for developing policies and insuring appropriate 
coordination and action.

-The Defense Department will be pressed by the 
President, the Congress and the public to 
undertake new missions, the DOD must be in a 
position to do it right and to know when to resist 
such missions.

-The World has changed dramatically in the last 
several years and the Defense Department must be 
ready to respond to a variety of new challenges.

-The world will be characterized by regional 
instability and internal civil wars and other 
crises.

-The Department of Defense needs to develop broad 
policies for dealing with these new demands and 
needs to institute mechanisms to insure that there 
is a full vetting of proposed actions within the 
Office of the Secretary, with the Joint Staff and 
other agencies. There also needs to be
appropriate consultation with the Congress.

Wide spread concern exists over the U.S. role 
in international, multilateral peacekeeping 
operations. Questions have been asked about why 
the Department of Defense would elevate these 
operations, along with the concept of protecting 
and promoting democracy abroad, to its current 
status.



Narrative:

2.) Humanitarian and Refugee Affairs; This office has assumed the 
functions of the Office of Global Affairs which has been 
abolished. This office is responsible for policy direction for a 
variety of humanitarian and disaster relief programs mandated by 
the Congress including relief operations in Bosnia and aid to the 
Kurds in Iraq. It also provides policy guidance on refugee 
issues such as the DoD role in dealing with Haitian and Chinese 
aliens and represents OSD in interagency meetings on humanitarian 
and refugee matters.

In reorganizing the Office of the Under Secretary for 
Policy, the Secretary of Defense sought to group together 
activities related to the new dangers and opportunities facing 
the nation. Specifically the Office of Democracy and
Peacekeeping has four functions. These are: 

1.) Peacekeeping; The Administration remains determined to use 
military force unilaterally when its interests require it. At 
the same time, President Clinton has determined that in many 
situations American interests can be advanced by supporting and 
in some instances actively participating in U.N.-sanctioned 
peacekeeping and peace enforcement operations. The peacekeeping 
responsibilities of the office include coordinating responses to 
UN requests for assistance, representing the Secretary of Defense 
on interagency groups relating to peacekeeping, providing input 
to the Bottom Up Review and budget development relating to 
peacekeeping, and providing policy on reimbursement to the 
Services of costs of peacekeeping operations.

3.) Democracy and Human Rights; The Secretary of Defense has 
identified threats to democracy as one of the new dangers of 
concern to the Department of Defense. This office is responsible 
for the development of policies which will permit the Department 
to play its role in helping to support democratic regimes around 
the world. It will provide policy direction to ongoing and new 
military to military programs. It will review and seek to 
improve training programs for American and foreign military 
officers as they relate to the proper role of the military in a 
constitutional democracy. The office will also provide policy 
guidance to ensure that DoD programs are conducted in a manner 
consistent with congressional restrictions related to the 
promotion of democracy and human rights.

In DoD Directive 5111.4 (Tab 1) the Secretary of Defense 
established a new office of the Assistant Secretary of Defense 
for Democracy and Peacekeeping. This office was created to pull 
together and give high level policy direction to a variety of 
functions which the Department has been engaged in at increasing 
levels over the past several years. The growing importance of 
these activities arises from the end of the Cold War. In most 
cases the activities are undertaken in response to specific 
direction from the Congress.



4. Drug Policy; This office will serve as the DoD Drug
Coordinator and perform the functions mandated by Congress in the 
area of drug policy. The decision to locate this office within 
the office of the Assistant Secretary of Defense for Democracy 
and Peacekeeping was based on the view of the CINC's that 
democracy and drug policy were closely related.
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1

DAiM
SUBJECT: Assistant Secretary of Defense for Democracy and Peacekeeping

(ASD(D4P))

References:

(c)

(d)

(e)

A. PURPOSE

herein, and replaces reference (b).

B. APPLICABILITY

C. RESPONSIBILITIES AND FUNCTIONS

1.

a.

o, V

(a)
(b)

(1) The promotion of democracy and democratic values, including the 
appropriate role of the military in constitutional democracies, the protection 
of democratic processes, and respect for human rights.

This Directive applies to the Office of the Secretary of Defense (OSD), the 
Military Departments, the Chairman of the Joint Chiefs of Staff and the Joint 
Staff, the Unified and Specified Combatant Commands, the Inspector General of 
the Department of Defense, the Defense Agencies, and the DoD Field Activities 
(hereafter referred to collectively as "the DoD Components").

Develop, coordinate, and oversee the implementation of policy and 
plans for matters related to:

July 6, 1993
NUMBER 5111.4

Department of Defense

DIRECTIVE

The Assistant Secretary of Defense for Democracy and Peacekeeping is the 
principal staff assistant and advisor to the Under Secretary of Defense for 
Policy (USD(P)) and the Secretary of Defense on DoD policy and planning for the. 
promotion of democracy and the defense of human rights throughout the world, 
U.S. participation in international peacekeeping and peace-enforcement 
activities, DoD provision of humanitarian assistance, refugee affairs, and U.S. 
international information programs. In these capacities, the ASD(D4P) shall:

Title 10, United States Code
DoD Directive 5149.1, "DoD Coordinator for Drug Enforcement 
Policy and Support," January 26, 1990 (hereby canceled) 
Title VIII of Public Law 102-183, "The David L. Boren National 
Security Education Act of 1991," December 4, 1991 (Section 
1901 et se^. of Title 50, United States Code)
DoD 5025.1-M, "DoD Directives System Procedures," December
1990, authorized by DoD Directive 5025.1, December 23, 1988 
DoD Directive 7750.5, "Management and Control of Information 
Requirements," August 7, 1986

Under the authority vested in the Secretary of Defense by Sections 113 and 
136 of reference (a), this Directive establishes the position of ASD(D4P) with 
the responsibilities, functions, relationships, and authorities, as prescribed



such

a.

Develop systems and standards for the administration and management

c.

d.

e.

f.

g.

2

encourage the strengthening and 
; the world.

Serve on boards, committees, and other groups pertaining to assigned 
drug control functions, and represent the USD(P) and Secretary of Defense on 
drug control matters outside the Department.

Review, evaluate, coordinate, and monitor DoD drug control plans and 
programs to ensure adherence to approved policy and standards.

Serve as the DoD point of contact for the Office of the Director of 
National Drug Control Policy, and other Federal and State agencies as 
appropriate.

(4) The use of DoD resources and Armed Forces to respond to
; the

Promote coordination, cooperation, and mutual understanding 
concerning DoD drug control activities within the Department of Defense and 
Congress, and between the Department of Defense and other Federal Agencies, 
State and local governments, and the civilian community.

Develop policy, conduct analyses, provide advice, make 
recommendations, and issue guidance on DoD drug control plans and programs.

b. 1
of approved DoD drug control plans and programs.

2. The ASD(DAP) serves as the DoD Coordinator for Drug Enforcement Policy 
and Support and is the principal staff assistant and advisor to the Under 
Secretary of Defense (USD(P)) and the Secretary of Defense for drug control 

. In this

(5) DoD participation in international activities supporting U.S. 
international information programs.

humanitarian situations, including those Involving refugees, throughout 
world.

(2) The use of DoD resources to cr.cc_.
development of democracy and respect for human rights^throughout

(3) The participation of U.S. Armed Forces and other DoD resources 
in United Nations and other international peacekeeping or peace-enforcement 
activities, including the development of policy related to creating, 
identifying, training, exercising, and committing military forces for 
purposes.

Promulgate plans, programs, actions, and taskings pertaining to the 
drug control program, consistent with the national drug control strategy and DoD 
drug control policy and objectives.

policy, requirements, priorities, systems, resources, and programs, 
capacity, the ASD(DiP) shall:

b. Administer the National Security Education Program to provide 
scholarships, fellowships, and grants that improve the teaching and learning of 
subjects in the fields of foreign language, area studies and other international 
fields, pursuant to Pub. L. No. 102-183 (1991) (reference (c)).



agencies.

J.

3.

Participate in those planning, programming, and budgeting activities

6.

D. RELATIONSHIPS

1.

Report directly to the USD(P).a.

b.

c.

3

the Chairman of the Joint Chiefs of Staff, and appropriate DoD Components

i. Coordinate and monitor DoD support to civilian drug law enforcement

programming, and 
with OSD officials,

Jul 6, 93
5111.4

Perform such other functions as the USD(P) and the Secretary of Defense 
may prescribe.

Use existing facilities and services of the Department of Defense 
and other Federal Agencies, when practicable, to avoid duplication and to 
achieve maximum efficiency and economy.

In the performance of assigned functions and responsibilities, the 
ASD(D4P) shall serve under the authority, direction, and control of the USD(P), 
and shall:

4. r  / ’
that relate to assigned areas of responsibility.

Coordinate and exchange information with other OSD officials, heads 
of the DoD Components, and other Federal officials having collateral or related 
functions.

detection
> the

Coordinate and monitor interagency efforts to promote the u 
and monitoring of the maritime and aerial transit of illegal drugs into 
United States.

h. Participate in, oversee, and monitor planning,
budgeting for the DoD counterdrug mission, in coordination

k. Coordinate and monitor, in conjunction with the Assistant Secretary 
of Defense for Reserve Affairs, National Guard support to State drug law 
enforcement operations and to the Department of Defense, as required.

l. Coordinate and monitor, in conjunction with the Assistant Secretary 
of Defense for Command, Control, Communications, and Intelligence, DoD 
intelligence and communications support to the Department of Defense and State 
drug law enforcement operations.

In so far as the exercise of ASD(D4P) responsibilities and functions 
defined in subsections C.l. and 2., above, uniquely affect or are conducted in 
specific geographic regions of the world, the ASD(D4P) shall exercise those 
responsibilities and functions in cooperation and association with the Assistant 
Secretary of Defense that is assigned responsibility for overall U.S. defense 
policy in that region.

5. Represent the USD(P) and the Secretary of Defense in interagency 
deliberations and international negotiations dealing with assigned areas of 
responsibility.



2.

E. AUTHORITIES

The ASD(DJP) la hereby delegated authority to:

3.

EFFECTIVE DATEF.

This Directive is effective immediately.

William J^Terry

4

Deputy Secretary of Defense
3

Communicate directly with the heads of the DoD Components.
Communications to the Commanders of Unified and Specified Combatant Commands 
shall be transmitted through the Chairman of the Joint Chiefs of Staff

Other OSD officials and heads of DoD Components shall coordinate with 
the ASD(DiP) on all matters related to the responsibilities and functions cited 
in section C., above.

2. Obtain reports, information, advice, and assistance, consistent with DoD 
Directive 7750.5 (reference (e)), as necessary to carry out assigned functions.

4. Communicate with other Government officials, representatives of the 
legislative branch, members of the public, and representatives of foreign 
governments, as appropriate, in carrying out assigned functions.

1. Issue DoD Instructions, DoD publications, and one-time directive-type 
memoranda, consistent with DoD 5025.1-M (reference (d)), that implement policy 
approved by the Secretary of Defense in assigned fields of responsibility. 
Instructions to the Military Departments shall be issued through the Secretaries 
of those Departments. Instructions to Unified and Specified Combatant Commands 
shall be communicated through the Chairman of the Joint Chiefs of Staff.
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SOMALIA ARMOR REQUEST

Talking Points

Charge:

Response: -Halperin did not participate in any
discussions of this issue and was not involved in 
the decision.

-Halperin's participation in writing memoranda 
and discussing Somalia policy is fully
consistent with the guidelines for consultants 
awaiting confirmation.

The Washington Times has reported that
Halperin was involved in Secretary
Aspin's decision not to send additional armor to
Somalia in September [The Washington Times,
October 7, 1993, Tab 1]. Halperin, as a 
consultant at the Department of Defense 
whose Senate confirmation is still pending, 
is participating in decisions of gravity 
involving the commitment of American troops 
in a foreign country.



Narrative

Halperin did prepare two informal memoranda for
Secretary Aspin on Somalia after the incident of
October 3 [Somalia: Key Problems Memorandum by Morton 
Halperin, October 4, 1993, Tab 2] [Somalia Memorandum by 
Morton Halperin, October 5, 1993, Tab 3]. Halperin has also 
participated in discussions on Somalia within the office 
of the Undersecretary of Defense for Policy. The 
preparation of these memoranda and Halperin's participation 
in discussions is fully consistent with the guidelines for 
consultants awaiting confirmation.

Halperin did not participate in any discussions 
involving General Montgomery's request for additional troops 
and equipment to support U.S. military forces in Somalia. 
Halperin was not involved in Secretary Aspin's decision on 
this issue and has stated unequivocally that he did not 
discuss the issue with anyone. Department of Defense 
officials who were involved in the decision have been 
questioned and all confirm that they never discussed the 
issue with Halperin. Halperin was not even aware of the 
request for additional armor while it was under
consideration.
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Aspin under fire for saying
no to earlier arms requests
By BHI Gertz

ASPIN...Pg. 16

-We time tta» fugitive hunt — due 

meyoe it is a problem with the nus-

hundred tmiltlas firing

struc-

captured.

Gen. Colin Powell twice last 
month aataed Detane Secretary Les 
Aspin for tanka and armored vetu- 
des tn prucect UA threes in Somalia 
but was rebufied tor political ree-

LaRockmaL
Bat Pentagon sources said mili­

tary leaden, mdndmg Gen. Powell. 
prsaasii tor the annoe

An Army official said Pentagon 
dnUana — inchidtng Deputy Un- 
darweraary of Defense Frank Wls- 
nae rfmgnamri Auiatant Defenae 
Secretary Moren Halpenn and 
ocher Aspm aides — opposed ma 
military's request because they 
feared it -would appear too of- 
fenaswonentad."

“A month later you wonder why it 
wam-t already there." the official 
said. -General Montgomery obvt- 
oualy sew this coming. '

Maj. Stodcweil said that the first 
group of 14 armored vetneies began 
srrrrag in Mogadiahn yesterday 
Four tanas also will be sent.

He said the rtulitarvs mission m

oomau wwi
; trained toe
I _______ _
I is not a military operation, "said Maj. 

David Stockwell. "So the military 
srinda up taking casualties and look­
ing inept. U there is a problem.

In a telepbooe interview that 
echoed with the sound of automatic- 
weapons fire m the background. 
Maj. Stockwell said U.S. forces 
needed and armored person-

ScmaUa needs to be 
clarified to swad a rej 
days coatiy events.

Twelve US. soidian 
and 7> wounded hi a Somali guerrilla 
attack, -me remama <_'___
are in Somad aisaody and 
halicoptar psiot has 
At

rhangirt or 
pent of Sun- been sever*

atTOguya.-
Tbe Rangers had surrounded the 

downed hebcopenr and intormed the 
mmander that they did not 
i immediate evacuatian from
na. Maj. StockwaU said, add- 
gave Gen. Monrgraitei y tune 

_ aae the reecua torus.
^Ma^a^nseU. ani Army Ranges:

actkSH to ■««"» the muitinatsanal 
operation that fought its way 
through Mogadishu for several

Maj. StockwaU said-we are on- Under the UR
dertakmg efforts" to remove Army tore, none of the multinational 
Chief Warrant Officer ‘"---ill Du- forces are required to take pan tn 
rant, a beiicopser pitot caponed by dangerous -quick reacnon" mis- 
Sotnalis on Sunday But no nons and they cannot be ordered to
with the Sosnaiu htddiiig him have <*> »• Stockwell said, 
bean made. URtorces also are try- The UN. fortaa have -all the re­
mg to recoror the ramaina of the tvro sponability but very kttieauxbonrK" 
soldiers displayed on videotape, ba he said.

Sundays rescue force had to blast 
through Somali street barricades 
and overcome heavy fire from small 
arm* machine guns and grenade 
launchers en route to the two 
ersabad bebcopetrs.

The helicopters

at two soldiers US. oa 
ir<t require 

captured, thaacoa
six other aoidien are nnao- lp*ttM*1 

io orpn

ASPIN...from Pg. 1 
nel camera Sunday to speed up the 
rescue at two downed haiicopars 
and 70 Army Rangers pinned down 
by Somali gunfire and rocket 
Attacks.

“If US. forces had armoc they 
couuid have reacted more quickly, 
since they have common commum- 
canona. training and rames." the 
major said. Instead, they had to wait 
four hours for Pakiatam and Malay­
sian armored vehicles.

On Caprtni HiU yesterday mem­
bers of Congress entiazed Mr As­
pm for not sending the armor Sen. 
Alfonse M. O’Amato. New fork Re­
publican. called the tnacnrai “uncon­
scionable." while Rep. James T 
Walsh. New fork Republican, called 
on Mr. Aspm to resign.

Military officials close to the 
operation said Army Maj. Gen. 
Thomas M. Montgomery deputy 
commander of UN. forces and com­
mander of US. forces in Somalia, 
sought tanks and armored vehicles 
for tus troops in early September.

Gen. Montgomery sent the re­
quest to Gen. Joseph P Hoac com­
mander of the Central Command, 
who relayed it to Gen. PoweiL

Gen. PoveU. who retired last week 
as chairman of the Joint Chiefs of 
Staff, appealed to Mr. Aspm that the 
tanks and armored vehicles were 
needed as part of force-protection 
operations, military officials said. 

" Powell brought the request to As-

The UN T-'-ni trnMoally 
bhmt commena are Hkaty to spur 
demandamCangreeBthattbeOiD- 
lon adnnmstraomi cianfy iti Soma­
lia policy and aet a deadltoe io brmg

pint attention on two separate occa- 
stona.” one official said.

An Aspm spotawman drci med 
commem yesterday

Pentagon officials told reporters 
Tlieaday that Me Aspm deferred a 
drcismn on the matter because he 
received ennflirting advice from his 
advisera. Air Force Maj. Tbm 
LaRock. a Pentagon spokesman, said 
deptoymsm denims -are risen- 
fled and come to Secretary Aspm on 
adailybana.-

*He beam his decisions on the 
best nuiiiary and diplomatic tnfor- 
maoai available at the tune.- Maj.

[WASHINGTON TIMES

Defense officials dose to the de- 
cum said yesterday that military 
leaders wanted to deploy the armor 
in early September but Pentagon ci­
vilians opposed it because they 
feared Congress' rercnon.

•It was politics, pure and simple." 
said one official.

Mrenwhile m Mogadishu, the 
Army major who is the chief spokeo- 
man for the UN. mission m Somalia 
said US- forces have switched from 
peecekeeping to a -fugmre hunt" for 
Somah warlords—a job they are not 

Maj. Stockwell aaid a rescue force 
had tn shoot ua way mto the suae at 
the downed aircraft and stranded 
Rangers and it suffered a number of 
casualties m the pro revs 

“The Rangers, who were pmned
down, took most of their casualties The helicopters were shot down 
early on and fended off fire that was during a "search and senure 'opera- 
unbeiievabiy thick." Maj. Stockwell non to nab aides tn Somali warmed 
said. “We resupplied them with Mohamed Farren Aidid. Ttoo of his 
watcE ammunition and food and sup- top aides and 17 other Aidid gueml- 
plied air cover Thera must have las
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SOVIET THREAT

Talking Points

Charge:

Reponse:

-Halperin's 1973 writings offered an analysis of 
the strategic disadvantages that the Soviet Union 
faced in seeking to use force in Europe.

-Several quotations from Halperin's
writings have been taken out of context to 
create a distorted picture of his views.

-Halperin has consistently argued against the 
withdrawal of U.S. troops from Europe.
Moreover, His observations about the weakness in 
popular support for Soviet occupation by Eastern 
Europe have been proven correct by history.

-His writings emphasized that the Soviet
Union was seeking to use military force to 
accomplish its objectives and that unreliable 
support for the USSR within Soviet-occupied 
countries prompted a defensive Soviet military 
posture.

-Halperin has not described Soviet intentions as 
benign.

Halperin's view of the west's "long
twilight struggle" with the Soviet Union was 
fundamentally and consistently wrong. He 
excused the behavior of the USSR or
Clients like Cuba, and often characterized Soviet 
actions or intentions as benign. His
judgement on the Soviet Union and it's
allies was consistently wrong, how can he 
be trusted to evaluate future conflicts?



Narrative

In the text passage, Halperin characterizes the Soviet 
military posture in Western Europe as primarily defensive, not to 
imply that the Soviet leadership was benign, but to emphasize 
that the Soviets were plagued by unreliable support within the 
occupied countries of Eastern Europe and were strategically 
unable to mount the sort of attack that was widely feared in the 
West. This can be seen in the passage, in which Halperin, 
referring to the possibility of Soviet proliferation of Western 
Europe states "...the Soviets have probably been aware of the 
unreliability of the East European armies and populations and 
hence the vulnerability of their supply lines." [Halperin's 1973 
Textbook Defense Strategies for the Seventies, at p. 59, Tab 1]

Halperin has consistently argued against the withdrawal of 
U.S. troops from Europe and never wavered in his support for the 
defense of Europe from the Soviet threat. In the text book 
passage, he asserts that "The basic Soviet aims in Europe have 
been to consolidate control over Eastern Europe,...Germany, and 
to drive the United States from Europe.” Halperin goes on to 
state that the Soviets have used "a combination of military 
pressure and various political tactics...to accomplish these 
objectives." [Halperin's 1973 Textbook Defense Strategies for the 
Seventies, at p. 59, Tab 1]. Halperin suggests throughout the 
passage that it was the military balance and fear of atomic 
retaliation from the United States that had quelled any Soviet 
attack on Western Europe.

Halperin's critics have taken several quotations from his 
writings from twenty years ago out of context to create a 
distorted picture of his views of the Soviet Union during the 
cold war era. In a passage of his 1973 text book often cited, 
Halperin offers an analysis of the strategic disadvantages the 
Soviet Union faced. It is important to read the entire section 
of the book that the quotes have been taken from so that they can 
be viewed in the original context for which they were 
intended.
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CHAPTER FIVE

SOVIET MILITARY STRATEGY

Throughout the postwar period the United States has viewed the 
Soviet Union as its chief military opponent. The main thrust of 

American policy has been toward the deterrence of military actions 
by the Soviet Union or its allies. In the 1960 s attention focused on 

China as a separate potential military opponent. This chapter is a 

discussion of Soviet military doctrine, particularly as it relates to 

Soviet strategy in dealing with the American strategic nuclear 

threat and with Europe.
Before turning to the Substance of Soviet military doctrine, we 

will consider briclly the nature of our sources of information alwmt 
Soviet and Chinese military doctrine. Statements issued by the two 
governments are one source. The amount of literature from the So­

viet Union is much greater than (hat from China, but both coun­
tries release statements of general foreign policy and. in the case of 
the Soviet Union, statements on military issues. The Soviets have 

released some books dealing specifically with military strategy, the 

most important of these was Military Strategy, edited by Soviet 

General Sokolovsky. This book, which purports to be a compre­
hensive statement of Soviet doctrine, has been widely analyzed in 
the West as a source of insight into Soviet military strategy. Much 

54



Soviet General-War Strategy

The primary concern of the Soviet Union s military policv during 

the entire postwar period has been the deterrence of an American 

nuclear attack. In the period until the mid-1950's, the Soviet Union
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material on Sino-Soviet military relations and the military strategy 
of the two countries has been revealed in the polemics of the Sino- 
Soviet dispute.

A second major source of data — one perhaps too little exploited 
— is the actions of the two countries. We should be able to learn 

much more about Sino-Soviet military doctrine from actions in 

Korea, Berlin, and Cuba than from articles in military journals.

Finally, the military-budget decisions and deployment decisions 

of the two countries can be examined. Both countries publish a 

single one-line item on defense in their annual budget but obviously 
spend a good deal more on defense. Much work has been done on 
the size and form of the Soviet defense budgets, some of it re­
leased by the Joint Economic Committee of Congress. Other mate­
rial on the output of the two countries’ defense budgets is available 
in an Institute for Strategic Studies annual pamphlet. Military Hal- 

ance; in the American defense-budget hearings; and in such Ameri­

can publications as Aviation Week. Studies published by RAND 
Corporation are also available; authors of such studies have access 

to classified data.
In seeking to understand Soviet military doctrine, we need to 

keep in mind that the Soviet government, parlv. and bureaucracy do 

not have a single view of defense matters. Budget and deployment 

decisions are as much influenced hy organizational constraints and 
by bureaucratic maneuvering and domestic political considerations 
as by doctrinal considerations.

I hough our understanding of Soviet and Chinese military doc­
trine is more limited than our understanding of American doctrine, 
we do have a working knowledge of Soviet policy, al least for the 
early years of the postwar period. We can even say a great deal 

with some confidence about current Soviet doctrine.



56 SOVIET MILITARY STRATEGY

was completely dependent for deterrence of an American attack on 

threats to retaliate against American allies rather than against the 
United States, because the Soviets had no significant capability to 
attack the American homeland. During this early period the major 

Soviet military deterrent was a large ground force capable of seiz­
ing and holding Western Europe. In addition to its large ground 

army, the Soviet Union placed great emphasis on air defense. The 
Soviets have continued up to the present time to spend a much 

greater percentage of their defense budget on active defense than 

the United States does. In the early 1960’s the Soviet Union began 
to deploy a large air defense system known in the West as the 

Tallinn system. The system, which the Soviets were continuing to 
expand in 1970, was apparently designed against the B-70 bomber, 
which the United States considered deploying in the early 1960’s. 

In the early stages of its deployment, some American intelligence 
analysts believed that Tallinn might be an ABM system. However, 
by 1970 there was agreement that this was not the case and that 

the only Soviet ABM was a small system centered around Moscow. 
The size and shape of the Soviet defensive forces seem to have been 

guided and influenced by bureaucratic tendencies as much as, or 

perhaps more than, bv a positive strategic doctrine. The doctrine, 

insofar as it existed, apparently aimed at using active defense and 
passive civil defense in order to reduce the damage that the United 

States could do to the Soviet Union.
At the same time, immediately following World War II, the So­

viet Union engaged in a crash program for the development of 
atomic weapons. 1 he existence of the program demonstrates the 
danger of relying on writings from the Soviet Union, which, until 

after the death of Stalin, claimed no interest in atomic warfare. 

Rather, it was suggested that Stalin believed that “permanent op­
erating factors’’ emphasizing the social and economic structure of 

the countries would determine the outcome of a war. In fact, 

decision-makers in the Soviet Union recognized the great impor­
tance of atomic weapons and the efTcct they would have on warfare 
and on diplomacy. In the postwar period the Soviet Union devel­
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oped atomic weapons quickly and hydrogen bombs even more 

quickly, perhaps even before the United States. At the same time 
the Soviets launched a crash research and development program on 

delivery systems, including long-range bombers and intercontinental 

ballistic missiles.
The final part of the Soviet plan for deterrence was the adoption 

of a relatively moderate foreign policy designed to deter politically 
American overreaction. The Soviet leaders recognized that they 
were in a state of military weakness and, consequentiy, could not 
afford to press too far in attempting to expand the area under Com­

munist control.

Soviet Intercontinental Capability. In the middle 1950's 
the Soviet Union began to develop some capability for attacking 
the United States with a small strategic bomber force. However, its 

strategic nuclear force was still substantially limited. 1 he Soviet 

Union decided not to produce nearly as many strategic delivery 

vehicles — bombers in the 1950's and ICBMs in the late 1950's 
and early 1960’s — as it could have. Thus in 1965 the Soviet 

Union remained substantially inferior to the United States in quan­

tity and quality of strategic forces. The Soviets had tested a 

100-inegaton nuclear warhead and had built some large ICBMs 
capable of carrying multimcgaton weapons, but their total ICBM 
force was onlv several hundred, compared to the American force 
of 1,054 ICBMs. Soviet submarine firing missiles were primitive — 
each submarine carried only a few missiles and had to surface to 
fire. However, the Soviet leadership had decided a few years earlier 
to change this situation, and signs of a new posture began to 

emerge.
In 1970 the Soviet Union passed the United States in numbers 

of depioved ICBMs. The Soviet force then consisted of several 

types of missile. Most plentiful was a missile called in the West the 

SS-11, which was liquid fueled but otherwise closely resembled the 

Minuteman. The part of the force that created the most concern in 

the United States was the so-called SS-9, a large missile capable of 
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carrying a substantial payload. Concern had increased in 1969 
when the Soviets began testing a Multiple Re-entry Vehicle of three 

warheads, which some American analysts feared could be targeted 
to destroy the Minuteman force. In the late 1960's the Soviets had 
begun to deploy a submarine that closely resembled the United 

States submarines that carry Polaris missiles. Each vessel of this 

so-called ¥ class had sixteen missile tubes, was nuclear powered, 
and could fire from under water.

The Soviet leaders clearly had determined to remove any impres­
sion of inferiority in strategic forces. When they would level off 
their buildup was far from certain in 1970.

Current Strategic Doctrine. Soviet statements and actions 
suggest that Soviet thinking about strategic questions closely par­
allels Western thought. The Soviets accept the critical importance 

of surprise and of the first strike in the early hours of a general 

clear war. They acknowledge also that the early stages of a war can 

be decisive, although they continue to discuss the phase of large- 

scale ground lighting that follows a strategic exchange (and seem to 

assume that they could invade and capture Western Europe). The 
most important items in their budget and in their policy statements 

relate to warfare in the early hours and the strategic nuclear ex­

change.

The Soviets arc aware of the importance of developing strategic 
forces that arc relatively invulnerable to a first strike. 1 heir second- 
generation missiles appear to be smaller and better protected than 
the first-generation missiles: the Soviets arc also building up a sub­

marine-launched missile capability that is relatively invulnerable. 
They have always put great stress on the importance of command 

and control — for internal political reasons, tied up with their de­

sire to ensure that the Soviet Army could never successfully chal­

lenge the Communist Party, as well as for strategic reasons.

In late 1957 the Soviets began to talk about the great destruction 
that would result on both sides from a general nuclear war. Premier 

Khrushchev publicly rejected what was identified as the Marxist-



Soviet Stratet’y for Europe

One key element of Soviet strategy fot Europe has already been 
mentioned — the notion that Western Europe can be used to deter 

the United States from attacking the Soviet Union.

The most blatant use of Soviet military power in the postwar
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Leninist notion of the inevitability of war and suggested instead 
that war could be avoided because there were reasonable men on 
both sides and that war had to be avoided because of the great 

destruction it would bring. The Soviets stressed the deterrence that 

would result from their threat to destroy cities with multimcgaton 

weapons. In their polemics with the Chinese on the question of nu­
clear war. they accused the Chinese of not sufficiently understand­

ing the destructive power of nuclear weapons. They pointed out 
that nuclear weapons do not observe class distinctions.

In 1969 the Soviet Union and the United States began Strategic 

Arms Limitation Talks, at which negotiators for the two countries 
engaged for the first time in serious discussions of strategic doc­

trine. During the preliminary round of talks in Helsinki. Finland, 
the Soviet delegate indicated that the Soviets shared the basic 

American position that deterrence was based on the ability of each 
side to inflict massive damage on the other after receiving a first 

strike. The Soviets agreed that if one side sought to take away the 

other s deterrent by substantially increasing its offensive or defensive 

capability the other side would respond to offset the advantage. 
Both at the conference and, in public statements Soviet leaders im­
plied that the Soviet goal was nuclear parity and not supviiorify. 

but they also warned that they would not permit the United States 

to regain the superiority it had in the 196()'s.
The Soviets arc undoubtedly concerned that the American MIRV 

and ABM programs would reestablish American superiority and 
would require them to invest additional large sums in devising new 
strategic capabilities For this reason the Soviet leadership may 

consider its alternatives to he an agreed-to end to further escala­
tion of the arms race and massive additional expenditures.
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now sug-

European armies and populations and hence the vulnerability of

on both

and con-

constant despite reorganizations of the Soviet Army and reductions

the Soviet Union docs not have now, and
may never have had.

Europe.
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period has occurred in Eastern Europe. In the early postwar pe-

Europe has influenced the political evolution of countries 

sides of the iron curtain.

The Soviet posture toward Western Europe has been 

dnues to be. a defensive and deterrent one. The positioning of So­

viet ground forces in Eastern Europe and the limited logistical 
capability of these forces suggests an orientation primarily t J 
defense against a Western attack. Perhaps for this reason the Soviet

confusion in Western analyses. In the early postwar period the 
Soviets were credited with 175 divisions, a number that remained 

in the number of ground troops. Recent estimates by the United 

States have been less than half that number, and it appears that 
the Soviet Union docs not have now, and may never have had. 

overwhelming conventional superiority on the central front in

gests that the Soviet Union did not consider a march to the English 
Channel, the threat upon which NATO has cc

viet fear of atomic retaliation by the United States was always pres­

ent, as well as recognition of the problems that would ensue in 
trying to bring Western Europe under Communist control. Finally, 
the Soviets have probably been aware of the unreliability of the East 

European armies and populations and hence the vulnerability of 
their supply lines. However, even if the Soviets never contemplated 

a march to the channel, the relative military balance in Central

nod the Soviet Army seized control in this area and put into power 
Communist governments that were then totally subservient to 
Moscow. The continued presence of the Soviet Army in Central 

Europe has discouraged countries from leaving the Soviet bloc, 

and, of course, the forces were actually used in East Germany, 
Hungary, and Czechoslovakia.

The Soviet Union apparently never even contemplated the overt 

use of military force against Western Europe. Evidence

Channel, the threat upon which NATO has concentrated. The So­

viet fear of atomic retaliation by the United States was always pres­

ent, as well as recognition of the problems that would ensue in

toward

Army has produced in quantity lighters and surface-to-air missiles. 
The size of the Soviet Army in Europe has been a matter of some



force the West out of the city or at least into accepting East Ger­

man sovereignty over the access routes to Berlin. They have warned 
nations that have permitted American nuclear weapons to be sta­

tioned in their territory that they have left themselves open to the 

danger of Soviet nuclear attack. The most specific Soviet threats 

ensued in I960, when the Soviets shot down an American U-2 
reconnaissance plane over Soviet territory. The Soviets warned that 
they would destroy with a missile any base from which an Ameri­

can U-2 (lying over the Soviet Union had taken o(T or landed.

1 he basic Soviet aims in Europe have been to consolidate con­
trol over Eastern Europe, to gain control over, or at least neutralize. 
Germany, and to drive the United States from P.urope. A com­
bination of military pressure and various political tactics including 

peace offensives have been used in order to accomplish these objec­
tives. The importance of these goals has varied through the postwar 

period, but, in all cases, the Soviet military power has served as an 
important backdrop.

China

I he Soviet Union signed a treaty of alliance with China in 1950. 
The treaty, which neither side has repudiated, commits the Soviet

CHINA 6|

Apparently the Soviets have been no more successful than the 
West in developing a coherent doctrine for the employment of tacti­

cal nuclear weapons. Soviet forces are capable of fighting both con­

ventionally and with tactical nuclear weapons; however, the Soviet 

tactical nuclear arsenal is much smaller and much less sophisticated 
than that of the United States. Not until the mid-1960 s did the 
Soviets begin to introduce somewhat smaller tactical nuclear weap­

ons into the operating arsenals of their ground troops. The Soviets 

seem to believe that if nuclear weapons were used, it would be over 
a large area and with relatively large warheads.

The major Soviet use of military force in Western Europe has 
been as a threat in order to accomplish specific political purposes. 

Much of this effort has centered on Berlin. The Soviets have at­

tempted to use their conventional superiority in the local area to 
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Union to aid China if attacked by Japan or a country allied to 
Japan. During crises in East Asia on several occasions during the 
1950’s, Soviet leaders affirmed their determination to assist China 
in the event of an American attack on the Chinese mainland. How­
ever, what action they would have taken is far from clear.

During the 1960’s the Soviet military began to be concerned 
with the possibility of a military clash with China. In the late 
196O’s there was a substantial buildup of Soviet forces on the Sino- 
Soviet border, and there were several border clashes between the 
two Communist giants. In 1969 the Soviets, by warning many gov­
ernments of the danger of Chinese aggression, appeared to be lay­
ing the groundwork for justifying a preemptive strike against 
China’s nuclear installations. The Chinese accused the Soviets of 
preparing to attack. The crisis was eased by the agreement of the 
two countries to open talks to resolve the border dispute, but there 
is no doubt that the Soviet leaders continue to view China as a 

potential military opponent.
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OPPOSITION TO THE USE OF FORCE

Talking Points

Charge:

-He believed that the U.S. needed to use 
military force to expel Iraq from Kuwait.

-Halperin believes that in the post-cold war era 
the United States has the right to intervene 
wherever its interests are threatened and needs to 
consider a variety of factors in determining when 
to intervene.

-Halperin believes that the Constitution requires 
the President to get the consent of Congress 
before using military forces in most 
circumstances.

Response: -The U.S. has the right to use military force 
unilaterally and should exercise that right when 
its vital interests are threatened.

Morton Halperin believes the U.S. should not 
militarily intervene anywhere save western Europe, 
Japan, Australia, New Zealand, and Israel without 
invitation. He opposed unilateral U.S. action 
taken in the national interest, including 
intervention in Panama and Grenada. Also, he 
believes the deployment of troops in Operation 
Desert Shield was unconstitutional.



Narrative

In an article published in Foreign Policy (Tab 1) and 
written just before he became a consultant to the Defense 
Department, Halperin suggested that in certain circumstances the 
United States should be willing to give up the right to intervene 
unilaterally in countries for the purpose of promoting democracy. 
He made this suggestion only in the context of an international 
agreement to use force, if necessary, to restore democracy. 
Halperin believes that we should use military force only when 

This is consistent with the
For example in Secretary of

Morton Halperin believes that the united States has the 
right to and should use military force unilaterally when its 
vital interests are threatened. He does not believe that the 
President should order American forces into sustained armed 
combat unless the objectives are clear; force can accomplish the 
objectives in a reasonable period of time; and the American 
people and the Congress support the operation. He has suggested 
that the United States should be willing to give up the use of 
force to affect the internal affairs of other nations as part of 
an agreement under which the international community as a whole 
would protect democracy in nations which have established 
democratic regimes.

consistent, with the U.N. Charter.
view of previous administrations.
State George Schultz's testimony before the Senate, Schultz said 
that he "..,affirm[s] that the United States recognizes and 
respects the prohibitions concerning the threat or use of force 
set forth in the Charter of the United Nations...." (Tab 2).
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judiciary with the power co protect mose ngnts.
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GUARANTEEING 
DEMOCRACY

.MORTON H. HALPERIN nibnmt tbu trnat u a 

rtnaar amaatt «/ tht Camtyn Endwant. Prmdtm 
Bid Clmtan bat amotutcta bis mtBUxn to nomtnat* 

him to bt astutam xmtan of dtnnst nr aemocnei ana 

ptaaamm^.

1 Tbit ar^umant dram on ananstt that apptarrt m 
Thomas Franck. "Tbt Emer^ntf Hifbt to Democnnc 
Govemanca. ’The American journal of International 

Law 46 (Janttan 1992): 46-91.

the coiiapse of the Soviet Union and the 
discrediting of communism as a nvai modei. 
more and more peopie are comm? to view 
consutunonai democracy as the oniy leginmate 
form of government. .Around the ciobe. peopie 
are seeking co estabiish consutunonai democra­
cies. Many newiy democranc governments are 
turning to the mtemauonal community tor sup­
port. and the intemanonai community is begin­
ning to respond? The new democracies face 
internal and external enemies who oppose pro­
gress toward consutunonai democracy that 
undermines entrenched personal, insutuuonai. 
and finanaai interests.

The United Sates should take the lead in 
promoting the trend toward democracy. Demo- 
crauc governments are more peaceful and less 
given to provoking war or maung violence. 
Sates that are consutunonai democracies are 
less likely to go to war with the United Sates 
or other democracies, and are more likely co 
support limits on weapons nude, encourage 
peaceful resoiunon of disputes, and foster free 
trade. Thus, when a peopie attempts co hold 
free eiecnons and esubiish a consutunonai 
democracy, the United Sates and the mtema- 
uonai community should not only assist but 
should “guarantee" the result. Those measures 
should be insntuuonalized in orgamzauons like 
the United Nanons and the Orgamzanon of * 
American Sates (OAS), which would be respon­
sible for carrying out missions to ensure the 
success of consutunonai democracy.

The mtemauonal community should esabiish 
a process that parallels the provision of the 
U.S. Consutuuon under which the federal 
government should be obliged to guarantee to 
each sate what was in 1789 called a "repub­
lican" form of government. Although the 
Founding Fathen wrote the Guarantee Clause 
of the Consutuuon for the American federal 
oovemment of the eighteenth century, the same 
principle has become valid for the intemanonai 
community of the twenneth century. Peace, 
security’, and the esablishment of a true worid 
order require that all sates, including the Unit­
ed Sates, work toward that goal by seeking to 
preserve democracy where it is being estao- 
lished. We are now at a histone crossroads; the 
opportunity to take a giant step toward univer­
sal consutunonai democracy is here and should 
be seized.

There is no reason why Amencan foreign 
policy should not reflect Amencan values. 
Amencans prefer to see other countries enjoy 
the same libernes they do. That desire is espe­
cially strong when other peoples show that they 
too want to decide their fire by democranc 

means—as the Soviet people did in August 
1991. Further, if Amencans saw that U.S. 
policymakers were promoting democracy 
around the globe, they would be more likely to 
support Amencan policy with financial commit­
ments and military acnon when necessary to 
accompiish those foreign policy objectives.

That is not to argue that the Lnited States 
or the mtemauonal community should try to 
impose consutunonai democracy on those with 
different views. Our efforts ought to focus on 
situauons in which a peopie aspire to consuru- 
nonai democracy and request global support.

The essennai elements of consutunonai de­
mocracy denve num Western ideals. But they 
have become enshnned in agreements and 
resoluuons that have garnered broad suppon 
from the intemanonai community in the 
post-Coid War era. Those tenets include free 
eiecnons. the right of political dissent, limits on 
arbitrary police power, and an independent

They find expression in the two key interna­
tional documents laying out the basic rights ot 
persons: the Universal Dedarauon of Human
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for such movements by issessmg their potentui 
impact on the worldwide struggle with the

the tntemanonai community responded hes- 
andv, if at alt to naaonai seif-deternunanon 
movements. Apart from supporting European 
decolonization, the United Sates tad no dear 
policy. Often, policymakers decided on support

Rights, adopted by the U.N. General Assembly 
in 1948, and the International Covenant on 
Civil and Polincal Rights.

The comerstone of democratic auvemance is 
the right to conduct bee and fair eiecuons. The 
Universal Deciaranon of Human Rights sates 
that “the will of the peopie shall be me basis of 
the authonty of government; this shall be ex­
pressed in periodic and genuine elections which 
shall be by universal and equal suffrage, and 
shall be held by secret vote.’’

More recendy, the General Assemoiy adopted 
a resolution esabiishing procedures to autho- 
nze the monitoring and cerurication of “genu­
ine elections’’ when requested by member 
sates. U.N. supervision of elections is crucial to 
the trend toward consutunonai democracy 
because in order to be considered “free and 
genuine.’’ eiecuons must meet certain criteria.

In addition to universal franchise, eiecuons 
should be open to muiupie parues. use a secret 
ballot, and be free of fraud or intimidation. 
The winning party should be able to form a 
government capable of fulfilling in mandate. It 
should also be willing to relinquish power if 
subsequent election results require it. An elect­
ed government should be forbidden to alter 
basic consutunonai provisions in an effort to 
seize exrra-consutuuonai powers or stop new 
eiecuons.

The growing importance of eiecuons as the 
only way of validating governance is clear: 
More than 110 governments are now legally 
committed to permitting open, main party, 
secret-ballot eiecuons with universal franchise. 
Many have made that commitment within the 
last several years.

The final essenuai element of consutuuonai 
democracy—respect for minonty rights—was 
buned as an intemauonai legal concern during 
the Cold War in order to discourage claims for 
seif-determinauon and to encourage assimila­
tion of minonty groups. The end of the Cold 
War, however, has changed the pouucai cli­
mate. Sates are more willing to adhere to 
documents that protect minonty rights, albeit 
within the confines of noninterference. A work­
ing group of the U2S'. Sub-Commission on 
Prevenuon of Discnminauon and Protecuon of 
Minonues has prepared a draft Dedarauon on 

the Rights of Minonues. The draft affirms 
protecuon of minonty nghts as elementai to 
stability within muiu-ethmc sates.

The Conference on Secunty and Coopera­
tion in Europe (CSCE) also renewed its interest 
in minonty nghts at its June 1990 Conference 
on the Human Dimension in Copenhagen. 
Further, the Charter of Pans for a New Eu­
rope, signed by ail CSCE members in 1990. 
declared that “the nghts of persons belonging 
to nanonal mmonues must be fully respectea as 
part of universal human rights.’’

When a meeting of experts on nadonai mi­
nority problems convened in Geneva in 1991 
under CSCE auspices, it linked minonty protec­
tions to consutuuonai democracy and called for 
the elimmauon of noninterference principles for 
that parucuiar issue:

Issues concerning naaonai minonna, as well as 
compliance wnh internauonai obligaaons ana 
commrtmenn concerning the nghts of persons 
belonging to them, are manrrs of legitimate tnter- 
nanonai concern and consequently do not coosta- 
tute exciusiveiy an internal affair of the respecnve 

stare.

Thus, an internauonal consensus is emerging 
not just about words like “democracy’’ and 
“free elections,'’ but about thar real operauonai 
meaning and the minimal requirements of a 
consutuuonai democracy: free eiecuons, right 
of poliucai dissent, rule of law, and protecuon 
of nunonty rights, all enforced by an 
independent ludidary.

Cbaiiengmg Naranterferma

The notion that the intemauonai community 
should guarantee those rights in specific situa­
tions is gaining strength, too. Though an 
“intemauonai guarantee clause'’ has not yet 
been arucuiatrd. a series of recent episodes 
reveal that the intemauonai community is 
moving in that direcuon.

During the Cold War, the United Sates and 
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A few hours later, the Bush admimstrauon 
enunciated a new position: The coup makers 
would not be recognized as the new Soviet 
leaders. Effective control and adherence to 
international commitments were no longer 
sufficient to ensure recogninon of the new 
regime. The U.S. position was now cleariv 
focused on internal developments and the 
international community's obligations to the 
Soviet peopie. The United States declared that 
the coup was a “misguided and illegitimate 
effort [that] bypasses born Soviet law and the 
will of the Soviet peoples.’’ Bush referred to the 
“unconstitutional seizure of power’’ as “an 
affront to the goals and aspirations that the 
Soviet peoples have been nurturing over the 
past yean.” He also asserted that the coup put 
the Soviet Union at odds with the world 
community, which had come to expect its 
liberalization.

The White House statements speancaily 
referred to commitments to demesne reforms 
made by the Soviet Union under the CSCE's 
Pans Charter and Helsinki Final .Act. U.S. 
policy would be based on Moscow's progress m 
democratization, the existence of consu- 
tunonally elected leaders, and the commitment 
to tree speech and basic human rights. The 
United States was no longer just a bystander it 
would actively help defeat the coup. Several 
factors contributed to the swift change in 
policy. One was the determined resistance of 
Bons Yeltsin and others in Moscow and their 
calls for help. A second was the American 
public’s revulsion to the coup. A third was the

Soviet Cnion. Most independence movements 
were labeled part of the communists grand 
scheme. Meanwhile, the rest of the world, 
aware of the penis of redrawing arbitranly 
constituted borders—espeaailv in Africa—was 
reluctant to act. Self-determination movements 
outside the colonial context were supported 
only on excepoonai occasions.

It was not until the disintegration of the 
Soviet Union and Yugoslavia that the United 
States formulated speanc entena that linked 
the recognition of new republics to their 
commitment to constitutional democracy. For 
the first ame. the United States made 
adherence to democratic norms a precondition 
of recognition. Yet the United States offered 
no means to enforce or guarantee those rights. 

The August 1991 Soviet coup attempt did 
more than hasten the breakup of the Soviet 
empire. That country’s dissolution was a cata­
lyst for basic changes in the internauonai sys­
tem. Once the internauonai community fixed 
on the consequences of a new hardline regime, 
it strongly backed Mikhail Gorbachev and the 
democratic reforms—however sketchy—that he 
had introduced to the once monolithic Soviet 
state. The world community had unequivocally 
joined ranks with demesne forces opposed to 
the coup. That change in attitude helped galva­
nize support for democracy in the Soviet Un­
ion, a drama played out before our eyes, cour­
tesy of CNN.

The U.S. government at first offered only a 
guarded response to the coup. That reaction 
was consistent with Amenca’s conditioned 
atutude toward internal change in the 
post-World War II era. President George 
Bush, in his first public remarks after the cnsis 
began, outlined the traditional entena that had 
determined U5. recognition of post-coup 
governments. Bush described the test for 
accepting a new govemmenc Was it m control 
and would it “live up fully to its internauonai 

obligauons’’ to other states? He noted that 
though events in Moscow were “disturbing’’ 
and die West “was not going to retreat from 
its pnnapies of reform, openness, [and] com­
mitment to democracy,’’ for the tune being the 
United States would wait for the situauon to 
unfold before deeding on recognition.

reacuon of many other governments. Bush 
quickly that American and world
atntudes had fundamentally changed. The coup 
attempt exposed the new consensus.

Without realizing it, the United States reaf­
firmed in an internauonai context the premise 
that drove the Founding Fathers to include a 
guarantee clause tn the .American Consutuuon. 
The White House press secretary announced 
that the United States would avoid “in every 
possible wav actions that would lend legitimacy 
or support to this coup effort’’ and declared 
that the United Sates had "no interest in a 
new Cold War or in the exacerbauon of East- 
West tensions.’’ That satement alludes to the
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coup demonstrates, international acceptance of 
a government requires more than government
control of domestic institutions and respect for 
its external obligations. Where a people have 
established a consutunonal democracy, or, as 
with the Soviet Union in August 1991 
moving in that direction, the United States and 
much of the world community will resist 
internal efforts to undermine democracy. It will 
do so in large part because it recognizes that a 
peacefol world is more likely if states are 
consatunonai democracies.

It is not surprising that Russian leaders have 
been more explicit than any other government 
officials in stating their view of the 
intemanonai community's obligation to help 
protect democracy. Russian foreign minister 
Andrei Kozyrev wrote forcefully in the spang 
1992 Farngn Alfairr.

Organization's memoer states.
The Permanent Council was also granted the

Wherever threats to democracy and httman nghts 
occur, let alone nolaaons thereof the intemanonai 
cotnmuiury can and must contribute to their re­
moval Such measures are regarded today not as 
interference in internal affairs but as assisance and 
cooperation in ensuring every*heie a “most fa­
vored regnne ’ for the life of the peoples—one 
consistent with each state's human rights commit­
ments under the U.N. Charter, mternauonai cove­
nants and ocher relevant instruments.

The world’s progress toward an intemanonai 
guarantee clause is also evident in recent 
actions of the OAS. Like other intemanonai 
insutuuons during the Cold War, the OAS 
regarded nonmtervenuon as a sacrosanct 
principle of inter-Amencan relations. Each 
member sate saw interference m its domestic 
affairs as highly provocative and inappropriate.

The first erosion of the noninterference 
priority came in 1985 with the Protocol of 
Cartagena, which amended the original OAS 
charter. Passed at a erne when democracy was 
rairing root in Latin America, the protocol 
made reference to the organization’s additional 
responsibility “to promote and consolidate 
represenatrve democracy, with due respect for 
the principle of non-intervenuon.’’ Five years 
later, in 1990, the OAS General Assembly re­
quested the esoblishment of a democracy pro­
motion unit in order to advise and assist 
governments in electoral matters by providing 
research, training, and support.

Those actions helped pave the way for a new 
approach, which in this context undermines the 
doctrine of noninterference. In June 1991 in 
Santiago, Chile, the OAS General Assembly 
unanimously adopted Resolution 1080 on 
representative democracy. In essence, it 
recognized that the solidarity of the American 
sates required that each member be a 
“represenatrve democracy” and that the OAS be 
proactive in its efforts to preserve such 
republicanism. That ground-broking resolution 
called for an urgent meeting of the Permanent 
Counai "in the event of any occurrences giving 
rise to the sudden or irregular interruption of 
the democranc poiincai insutunonai processes 
— of the leginmate exercise of power by the

belief that a consutunonal republic is less likeiy 

to wage war than a toaiionan (non-republican) 
government. The Lnited States had taken into 
account the will of the Soviet people to resist a 
reversion to authonanan rule. .And it implicitly 
rejected the notion that issues related to the 
evoiuuon to consutunonal democracv were less 
imporant than a government s willingness to 
meet its mtemauonai obligauons.

The response of the European Communin’ 
CEO was similar to that of the United Sates. 
Hans van den Broek, the Dutch foreign minis­
ter who at the time held the Community s 
roaung six-month presidency and spoke on 
behalf of the EC, called the coup a “flagrant 
vioiauon’’ of the Soviet Union's intemanonai 
pledges to move toward democracv. The EC 
also condemned the new leaderships 
suspension of democraucaily elected bodies and 
of the free media. French foreign minister 
Roland Dumas declared that “European 
Community aid to the Soviet Union must 
henceforth depend on respect for the pnncioies 
of reform, democranc freedom and respect for 
human rights.” Much like the United Sates, 
the EC feared a resurgence of Soviet aggression 
under leaders of the putsch; thus the" EC also 
linked a more secure intemanonai peace to 
continued evoiuuon toward consutunonal 
democracy.

Thus, as the firm response to the attempted 
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months after Resolution 1080 was approved. 
On September 30, 1991, a bloody coup ousted

When a people attempts to hold free 

elections and establish a constitutional 
democracy, the United States and the 

international community should not 
only assist but should “guarantee" 

the result.

authority to call an ad hoc meenng of the 
foreign ministers or a special session of the OAS 
General Assembly to “look into the events 
coilecuveiy and adopt any decisions deemed 
appropriate, in accordance with the Charter and 
internauonal law.’’ Resolunon 1080 thus trans­
formed the OAS into an organization for which 
democracy is a condinon of membership and an 
obiecuve according to its charter. Recently, the 
OAS has gone even further. On December 14. 
1992, the OAS amended its charter to allow the 
suspension of a member by a two-thirds vote in 
the General Assembly if that state's “demo- 
craucaily consututed government has been 
overthrown by force.’’ The rationale was that 
while democracy cannot be externally imposed 
on any country, citizens living under democrat­
ic governance have the right to count on inter­
national action against threats to their republi­
can rule.

That new norm in intemaaonai relations 
challenges traditional noaons of noninterven­
tion. a point the United States acknowledged in 
a statement by then deputy secretary of sate 
Lawrence Eagieburger when that charter 
amendment was adopted:

Our challenges are dear. First, we must consoli­
date democracy and be prepared, where necessary, 
to defend democracy against its enemies—This 

Orgamzanon of American States must conffont 
and isolate those who seek to thwart the nght of 

the people of the Americas to determine demo­
cratically their own polidcal destmies.

The rirst test of the hemisphere's resolve in 
defending democracy came less than four 

The second test far the OAS came in April 
1992 when the democratically elected president 
of Peru, Alberto Fujimori, dissolved the coun­
try’s congress, suspended its constitution, closed 
down the judiciary, and arrested prominent 
opposition members and journalists. The OAS 
foreign ministers, who met under the Sannago 
accord, expressed their displeasure and appealed 
for “the immediate reesablishment of demo­
cratic insritunonai order in Peru.’’ The sate- 
ment demonstrated that, to the OAS. it was not 
sufficient that an elected president remain in 
power when other elements of a consntunonal 
democracy are shed: Fujimori’s actions violated 
Peru’s commitment to consntunonal democracy 
as surely as a military coup would have, promp- 

ase of power by the democranc government.'’ 
In a show of soiidanty on behalf of democracy 
in the hemisphere, the OAS refused to recognize 
the new Hainan regime and backed a trade 
embargo. Lnder the embargo, Venezuela 
suspended oil deliveries, while the United 
Sates. Hain's largest trading parmer. froze 
Hain's assets in the United Sates and 
prohibited most trade. Washington also warned 
wealthy Hainan cinzens that if they used assets 
in the United Sates to help the new regime, 
their accounts could be frozen.

Currently, the military regime remains in 
power despite its internauonal isolauon. Yet. 
despite the failure of those efforts thus far to 
restore Arisude. the internauonal community's 
commitment to the people of Hain and the 
restorauon of democracy bodes well for the 
future. Steadfast in their condemnauon of the 
unconsuniuonai coup, the OAS and the United 
Sates have made it clear that coups over­
throwing democratically elected governments 
will not be recognized even if order is 
esablished and intemaaonai obiiganons 
accepted.

the democraucaily elected president of Haiti. 
Jean-Bertrand Ansude. Haiti had been the first 
United Nations member country to request 
that its elections, in July 1990, be monitored by 
the United Nations, and the OAS had 
parudpated in that mission. But barely a year 
later. Hain had regressed to its old mode of 
governance, repressive dictatorship.

Just days after the coup, a meeting of OAS 
foreign ministers declared, in accordance with 
the Sannago Commitment to Democracy, that 
events in Hain consututed “an abrupt, violent, 
and irregular disrupuon of the legitimate exer-
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human rights, democracy and the rule of law.
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than a plebiscite. The OAS-momtored elecnons 
proceeded without incident in November 1992

ring the OAS to take rirm action against his 
usurpation of power.

In tact, the engineers of the jutogtwe (seif­
coup) underestimated intemanonai resolve to 
resist violations of democratic governance. 
Seven days after the coup, then secretary 
of sate James Baker argued in an address be­
fore the OAS that

the actions taken by Prtstdent Fullmon. whatever 
the lustuicaaon given, are uniusohed. They repre­
sent an assault on democracv that cannot and will 
not be supported by the L'nited States of Amen- 
ca__ We will continue to [withhold all economic

and military asststancej unui constitutional democ­
racy is restored.

In an unprecedented move responding not to a 
coup but to a suspension of democratic norms 
by an elected leader, the United Sates 
immediately cut off economic and miliary aid 
to Peru and persuaded Japan to follow suit. 
Spam and Germany, other important donors to 
Peru, also suspended economic aid. In addiuon. 
a crucial SI.4 billion aid package that had been 
negotiated with the International Moneary 
Fund and World Bank to restore Peru's credit 
was suspended.

Afraid of exacerbating Peru’s severe economic 
problems and driving more supporters into the 
arms of the Maoist guerrilla group Serdero 
Lummtm (Shining Path), Fujimori responded to 
international pressure by attending an OAS 
gathering in Nassau. Bahamas, where he 

and the elected parliament was seated. Though 
the future of Peruvian politics remains unclear, 
the undemocratic forces in Peru have witnessed 
the strength of the intemanonai community's 
commitment to preserving democracy there.

That new trend in the OAS has eliated strong 
support in the dipiomaoc and academic com­
munities, and most agree that the collective will 
of the Western Hemisphere helped restore a 
certam measure of democracy to Peru. But 
quesnons about the outcome, nature, and 
method of acuon or intervennon continue co be 
hody debated. As a 1992 report by the Inter- 
.Amencan Dialogue notes, “the appropriateness 
of any spearic course must be evaluated not

procedures for actions to protect democratic 
regimes. Nevertheless, the OAS is on the right 
track. It has taken the first step in esabiishmff 
a hemisphere-wide guarantee clause to prevent 
an outbreak of authoritarianism that would not 
only desabilize neighboring countries, but also 
violate the explicit promise of consutuoonal 
democracy that governments have made to 
their peoples and the region.

Europe is also moving in the direcnon of 
adopong an intemanonai guarantee clause for 
constitutional democracy. In November 1990, 
the CSCE countries, including the Soviet Union, 
signed the Charter of Paris, esabiishing a 
small, though permanent, secretariat in Prague, 
a conflict prevention center in Vienna, and an 
Office for Free Elecnons in Warsaw. Through 
the charter, members agreed to “co-operate 
and support each other with the aim of making 
democratic gains irreversible,” thus 
strengthening and insriturionaiizmg the 
conference. In addition, the charter directed 
member sates to develop their commitment to 
democracy at the 1991 Moscow Meeting of the 
Conference on the Human Dimension of the 

CSCE.
The Moscow meeting resulted in a document 

affirming that parnaparing sates would 
“support vigorously, in accordance with the 
Charter of the United Nations, in case of over­
throw or attempted ova throw of a legitimately 
elected govemment...by undemocrauc means, 
the legitimate organs of that Sate upholding 
human rights, democracy and the rule of law.’’ 
The Moscow document also expressed the in­
ternational community’s growing sense of juris­
diction over how governments treat their own 
people by declaring that “comnutments 
underaken m the held of the human dimension 
of the CSCE are matters of direct and legitimate 
concern to all participating Sates and do not 
belong exclusively to the internal aflairs of the

only on in immediate prospects of success, but 
also on whether it can be sustained if it does 
not produce quick results and on what prece­
dents it sets for future actions.”

Only time will determine the success of OaS 
efforts in preserving democracy. The histone 
obligation it has embraced by adopting Resolu­
tion 1080 needs to be bolstered with speatic
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for peacekeeping and admimsna-

117.
US.

An iDternaiional guarantee clause will 

be credible only if key countries, 
including the United States, commit to 
using force to restore or establish 

constitutional democracy.

Sate concerned.” Finally, the document called 
for an independent judiciary, due process, 
freedom of expression, and all the other 
elements of consntuuonai democracy outlined 
above. The CSCE is furthering the trend toward 
recognizing that a country's people are the 
ultimate benedcianes of intemanonai 
agreements protecting human nghts.

and internal factions.
As of April 1993. the UX operanon 

* . • • -J t/1 —,

Rouge were refusing to cooperate with the 
intemauonai mandate to lay down their arms 

------ .

the accord hung in the balance, the in®r* 
nanonai commitment to work to establish

arrangement instead, but they went funner. 
The Cambodia accord is, in essence, a 
contractual obligation between external powers

1993, are held. Currently, UNTAC is n^ng blue 
helmets to police the country, protect the right 
of ail poiincai parties to campaign for elecnon, 
ensure freedom of speech and the press, and 
conduct and certify elecuons.

The Pans accord's most striking feature is 
that all factions to the conflict signed on to 
cooperate with the U.N. in rebuilding the 
political infrastructure in Cambodia. The 
Khmer Rouge's subsequent wolanons of the 
accord notwithstanding, all the Cambodian 
factions agreed to create “a system of liberal 
democracy, on the basis of pluralism.’’ which is 
in essence a consntutionai democracy. The 
Pans accord ates ail the elements necessary for 
a constitutional democracy: penodic and 
genuine elecuons; freedom of assembly and 
awnnarinn including that for polmcai parties; 
due process and equality before the law; and an 
independent judiciary. Further, the agreement 
clearly maices it both a right and an obliganon 
for outside contracting powers to guarantee 
human nghts should abuses occur. In the event 
of vioianons, the powers agreed to consult 
immediately and to take appropnate steps. 
Specifically, “they will call upon the United 
Nations” to take steps to prevent human nghts 

violations.
The peace accord undercuts the argument 

that consutuuonai democracy is a Western 
nouon. not applicable beyond Europe and 
perhaps the Western Hemisphere. Though 
many would argue that the Cambodians would 
not accept the principles of consutuuonai 
democracy, all the parues at the negotiating 
table explicitly agreed to a peace plan that 
requires them to eventually establish a 
consutuuonai democracy. The factions could 
have negouated some land of power-sharing 

The United Nations, no longer a prisoner of 
Cold War politics, has also become more acuve 
in advocating democracy. The General 
Assembly in 1991 passed a resoluuon enuded 
“Enhancing the effecuveness of the principle of 
penodic and genume elections.” The resoiuuon 
was prompted by frequent demands from mem­
ber countnes for monitonng elecuons and 
certifying the results. It also endorsed the 
secretary-general’s view that a senior offidai be 
assumed to coordinate and ensure fair consider­
ation of any such requests.

However, the U.N.’s comnutment to consu- 
tutionai democracy goes beyond resolutions. In 
particular, two recent U.N. missions represent 
the most forceful and persistent efforts to im­
plement the principles of consutuuonai democ­
racy. The peace processes in Cambodia and El 
Salvador were designed speancaily to esabiish 
consutuuonai democracy in those war-tom 
countries. The extensive deployment of both 
peacekeeping “blue helmets” and human rights 
monitors and administrators is evidence of the 
U.N.’s recognition of its obligation to guar­
antee not just “peace” but also consutuuonai 
democracy. It is a model for acuon under an 
intemauonai guarantee clause.

The Cambodian peace process is the most 
ambiuous the U.N. has ever undertaxen. 
Signed in Pans in October 1991, the accord 
esabiished the United Nauons Transiuonai 
Authority in Cambodia (UNTAC), the umbrella 
oriamzauon for peacekeeping and administra­
tion until the first elecuons, scheduled for May 

remained in place, though the strident Khmer 

Rouge were refusing to cooperate

and accept a cease-fire. While the outcome ot

work to esabiish
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the .American interest. The next step tor U3. 
policy is to acuveiy support, even push, the 
development of such trends. First, the United 
States must unequrvocaily declare its willingness 
to help fledgling democraaes persevere against 
internal and external enemies. Suit that com­
mitment cannot be unqualified; the United 
States should otter such guarantees only upon 
the request of a sate and should not try to 
impose its will or its own version of 
government on peopie who do not ask for 
assistance. For its commitment to democracy to 
be credible, the United States must also make it 
clear that any assistance to a government, 
economic or otherwise, will be withdrawn if the 
process of democratization is interrupted.

Second, the United States should expliddy 
surrender the right to intervene unilaterally in 
the internal affairs of other countries by overt 
military means or by covert operations. Such 
self-restramt would bar interventions like those 
in Grenada and Panama, unless the United 
States first gained the explicit consent of the 
international community acting through the 
Security Council or a regional orgamzauon. 
The United States would, however, retain the 
right granted under Article 51 of the UN. 
Charrer to act unilaterally if necessary to meet 
threats to intemauonal peace and security in­
volving aggression across borders (such as those 
in Kuwait and in Bosnia-Herzegovina).

Third, the United States should work closely 
with other powers—including the permanent 
members of the Secunty Council, Germany, 
Japan, and Mexico—to develop nouns and 
procedures for international guarantees to sup­
port constitutional democracy. We need a 
consensus on when to offer such guarantees, 
how to determine if there is a disrupuon of the 
democratic process, and how the international 

community should decide on steps to counter 
the disruption. For example, the United States 
and other guarantors might respond following 
requests from a country's poiincai factions that 
wish to craft a peace plan, or after requests by 
a government to the UN. or a regional organi­
zation to monitor or conduct elections. The 
international community should also respond 

well as establish the Office of the Nadonal 
Counsel for the Defence of Human Rights, 
which will direct special attennon to the parties 
observance of the rights to life, integrity, and 
secuntv of foe person, due process of law, 
personal liberty, and freedom of expression and 
associadon—righn outlined in foe 1990 San 
Jose Agreement on Human Rights and 
enforced by foe UN. observers. Regrettably, 
no outside power expliddy guaranteed foe 
outcome of foe peace process, but Mexico. 
Spam, foe United Sates, and Venezuela aU 
have actively pushed it forward.

Intentrmm Rule

Democratization has an undeniable momen­
tum in countnes around foe world today. 
Within multinational organizations a parallel 
movement toward intemauonal guarantees to 
prntrrr buddirur consutuuonal democracies is 
also gaining force. Those sends are strongiy in seeks intemauonal recogmuon. The United

consntuuonal democracy in Cambodia re­
mained solid, although its willingness to use 
major force to enforce that objective is not 
dear.

The UN.-sponsored peace process tn El 
Salvador is similar in many respects to that in 
Cambodia. The Nauonai Commission for the 
Consoiidauon of Peace (COPAZ) is operaung 
parallel to foe UN’s Observer Mission in El 
Salvador. COPAZ, like foe Cambodian Supreme 
Nauonai Council, comprises representauves 
from ail interested parties: foe Nauonai Assem­
bly, foe leftist Farabundo Mara Nauonai Liber- 
auon Front (EMLN), and foe military. Signifi­
cantly, foe passage of Secunty Council Resolu­
tion 693 in 1991, which created foe Salvadoran 
observer operadon, was a landmark for foe 
United Nations; it was foe first ume foe orga- 
nizannn had constructed a mission with three 
component divisions—human rights, miiirary, 
and police—co venfy a peace settlement by 
paraes to an internal conflict.

With difficulties, foe Salvadoran peace pro­
cess has progressed over foe last three years. 
Most important for foe intemauonal communi­
ty, both foe government and foe FMLN have 
pledged formally to cooperate in esablishing a 
consutunonai democracy. They have agreed to 
reform foe electoral system and foe judiciary as 
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pngmausm jnd respect for the opinions of 
humankind, can combine the best of .American 
idealism and realism to yield a position that is 
truly in the nanonai interest. Today, the efrort 
to guarantee democracy, at least to peooie who 
have it and want to keep it. is just such a 
policy. Americans should strive ibr no less.

Sates should consider recognition and provide 
assistance only if the group makes a firm 
commitment to consntuuonai democracy.

In ail such cases, the United Sates, the Unit­
ed Naaons. and regional orgamzauons should 
insist on a guarantee clause by which they 
ensure the maintenance of consutunonai de­
mocracy. An international guarantee clause will 
be creoible only if key countries, indudiny the 
United Sates, commit to using force if 
necessary to restore or esabiish consutunonai 
democracy. Force should be employed only 
after nonviolent acuons, including condem- 
nauon and isoianon through economic boycotts 
and blockades, have been tried.

An international guarantee clause would also 
require standard procedures for authonzing 
intervenuon including any combinauon of the 
following: a UN. Security Council resoiuuon. 
a resoiuuon of a regional orgamzauon. or the 
consensus of a group of guaranteeing powers 
designated in an agreement with a parucular 
country. The next step would involve esab- 
lishing in the country a monitoring presence of 
indefinite duration with broad rights of access, 
as happened in El Salvador. Though it could be 
argued that an open-ended presence is not 
politically or financially feasible, the lack of 
such a presence would be much more costly. 
Breaches of democracy can initiate mass 
migranons, internal violence, or a further col­
lapse of democracy in an unsable neighboring 
country. Coup attempts in Venezuela might 
have succeeded, far example, if Fujimon's coup 
in Peru had not been challenged. Then, if re­
quested, a permanent or open-ended presence , 
of an international police force ought to be 
provided to keep the peace and to prevent 
police abuse or even a military coup.

Those who find the idea of an internauonai 
guarantee clause utopian should be reminded 
that a Southerner at the time of the American 
Consutunonai Convenuon might have had the 
same reacuon to the U5. Guarantee Gause. 
The two-century-old promise to defend a re­
publican form of government within each sate, 
and thus to ensure peace and sability among 
the sates of the union, has become a mouei for 
the internauonai community today. In tact, the 
pursuit of American values, if done with
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The White House.

the memhera of the current rovemroent

ment of Nlnncua. rerardless of any ar- 
rancemenu made between NIcaracua and 
ocher States that failed to address their le-

repon.
•We believe that a pre-condition to any

’-ated these efforts at reconciliation, tnclud- 
Inr-nteetlnss between United States repre-

armed roups in that country and has of­
fered them the opportunity to lay down

Sandinista behavior must occur If peace Is 
to be achieved in Central America. At this 
time. I a«ain call on the Government of 
Nlcarapia;

9^In_thb retard. States In the repon. in­

states. the leadership of The CathoTlc

 tlatlons and constructive, verifiable ap-ee- by the United Nations Security Council, the
slble officials of other States in the repon menu with their neighbors on peace m the Organization of American States and the
have reached a similar conclusion based on repon. United States. These objectives—agreed
their own sources of information. "We believe that a pre-condition to any upon by each of the Central American

— -----  ihe^hreaLor use of fomalset
forth in the Charter ofJBe United Nations.

of American States, and the United State! 
over the past five years to resolve the con 
filet in Central America. In this regard. 1 
have personally engaged in a dialogue with 
the Nicaraguan leadership, as well as with 
the leaders of the other nations In the 
repon. There has been widespread recogni­
tion that, despite Nicaragua's efforts to por­
tray the conflict as a bllatertal Issue be­
tween itself and the United States, the 
scope of the conflict Is far broader. Involv­
ing not only cross-border attacks and State 
support for armed groups within various na­
tions of the repon. but also Indigenous 
armed opposition groups within countries of 
the repon. It has been further recognized 
that under these circumstances, efforts to 
stop the fighting in the repon would likely 
be fruitless and ineffective absent measures 
to address the leptlmate economic, social 
and political grievances of the peoples of

*mDAvn or ctoacz r. sHm.rz t
1. I. George P. Shultz, hereby declare and and with~respect to Nicaragua in particui^r1

state as follows: I am Secretary of State of tp be m full accord with the nrovtslons of 
the United States of America. I have held the* LBIHfF ’61 the united NaUonsT Pursu- 
this office since July 16. 1982. As Secretary ant to the inherent rigKl al collective self- 
of Slate. I am responsible, pursuant to the defense, and In accord with Its obligations 
guidance of the President of the United under the Inter-American Treaty of Reclp- 
States. for the formulation and execution at rocal Assistance, the United States has pra­
the foreign policy of the United States. vtded support for military activities against

2. As Secretary of State and as a member forces directed or supported by Nicaragua as 
of the National Security Council. I have a necessary and proportionate means of re-

June 3, 1985 
succesaful negotlaUona In lheae regards b 
that the Government ot Nicaragua cease u 
In’0*** itself tn the internal or external af 
fairs of its neighbora as required of membe 
nations of the OAS."

8. I am aware of the diplomatic effort 
made by the Central American States, othei 
hemispheric nations Including parUcularl: 
the Contadors Group" of Colombia 
Panama Mexico, and Venezuela the Unltet 
Nations Security Council, the Organizatlor

4. The United States has abundant evi­
dence that the Government of Nicaragua 
has actively iUWcrtrt armed groupa en­
gaged In military and paramilitary activities 
in and against n Salvador, providing such 
groups with sites in Nicaragua for communi­
cations facUlUea command and control 
headquarters, training and logistics support. 
The Government of Nicaragua Is directly 
engaged with these armed groups In plan­
ning ongoing military and paramilitary ac­
tivities conducted In and against El Salva­
dor. The Government of Nicaragua also par­
ticipates directly In the procurement, and 
transshipment through Nicaraguan terrl- 
U?.ry‘ Ot quantities of ammunition, sup-

thls month s debate orFu^S. policy"toward military and paramilitary Activities

5. In addition to thia support for armed 
■ ■ ■■ ■ — — - - - - * a^.

the Government of Nicaragua has engaged 

<rou’“ entwed. or which "have 

^7. ^aainst* the Republic

To halt Its export of armed Insurrection, y011 RePUbllc iat Guatemala. The regu- 
terrorlsm. and subversion in neighboring 'lr '’“““IT forces of Nicaragua have en- 
countries:

recognizes and IMPCCts the prohibitions 
cgncgnung the _threav or use of forcaSet 
forth in the Charter of the United Nations. 
and that the United $tater~con3_iders Tl.s 
policies and activities in Central Amencaj 
a Med V«r4ek« W a _ _ « 

state as follows: I am Secretary of State of io be m ft
the United States of America. I have held the" L'flSWJ

ties among the armed forces and civilian
populations of those States. . ------------------------ --- ---- --- —

6. I am aware of the allegation made by the re*lon which have given rise to such in- 
the Republic of Nicaragua In Its Application armed opposition.
to the International Court ot Justice dated 9' tAls States in the region, in-
April 9. 1984. that the United States Is en- cludln« the Contadors Group, the United 
gaged in an unlawful armed attack against States, the leadership ot the Catholic 
Nicaragua, conducted by means of "merce- Church In both 13 Salvador and Nicaragua, 
nary" forces employed and directed by the “d others have called for a dialogue be- 
United States, which has as Its objective the tween the respective governments and their 
overthrow of the Government of Nicaragua. anned opponents aimed at achieving inter- 
I am further aware that the Government of n<1 reconclllaUon. The Government of El 
Nicaragua has sought to characterize the Salvador has called for a dialogue with the 
current dispute between the Republic of
Nicaragua and the United States as exdu- --   
sively the product of United States opposl- thelr arms and participate In free elections, 
tlon towards the domestic and foreign polltl- United States has supported and facUl-
cal orientation of the Government of Nlea- "
ragua. ,   

7. I hereby affirm that the United States /sentatlves and members of the Salvadoran 
_ opposition. The armed opposition within

Nicaragua is a manifestation of dissatisfac­
tion with the failure of the Government of 
Nicaragua to carry out the commitment to 
broadly representative democratic govern­
ment that It made to the Organization of 
American States and the Nicaraguan people 
prior to Its assumption of power. The armed 
opposition groups in Nicaragua have offered 
to lay down their arms If given an opportu­
nity to participate In free and fair elections. 
The Government of Nicaragua has thus far 
refused this offer, and has condemned, infer 
alia, the leadership of the Catholic Church 
for suggesting a dialogue. The leaders of the 

access to the entire range of diplomatic and slstlng and deterring Nicaraguan military armed opposition In Nicaragua were allies of 
Intelligence Information available to the and paramilitary acts against Its neighbors.
Government of the United States. pending a peaceful setuement of the con- during the Nicaragua revolution and many

3. The Information available to the Gov- filet. I further affirm that the overthrow of were senior officials of the current govem- 
emment of the United States through dlplo- the Government of Nicaragua is not the ment prior to going Into opposition. It Is my 
matlc channels and Intelligence means, and object nor the purpose of United States Judgment that these groups would continue 
in many instances confirmed by publicly policy In the region. Our position In this re- their acts of opposition against the Govern- 
available Information, establishes that the spect Is clear and public. As President
Government ot Nicaragua has. since shortly Reagan stated In a published letter to Sena- 
after its assumption of power In 1979. en- tor Baker of April 4. 1984:  
gaged tn a consistent pattern of armed ag- "The United States does not seek to desta- gitlmale grievances, 
gresslon against Its neighbors. Other re- blllze or overthrow the Government of Nlca- 10. The need for internal reconciliation as 
sponsible officials of the United Slates Gov- ragua; nor to Impose or compel any partlcu- well as Inter-State arrangements la reflected
emment, including the President and the iar form of government there. in the defined objectives of the dispute set­
responsible Committees of the United "wc are trying, among other things, to tlement process established under the aus- 
Shates Congress having access to such Infor- bring the Sandinistas into meaningful nego- pices of the Contadora Group and endorsed
mation. share this view. In addition, respon- tlatlons and constructive, verifiable agree- by the United Nations Security Council, the
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Communist totalitarian Internal rule have
been dooibed fully in the past several 
****** current vUlt by Nican«UBn
President Ortega to Moscow underscores
this disturbing trend. The recent rejection 
by Nicaragua of my peace Initiative, viewed
in the light of the constantly rising pressure 
that Nicaragua's military buildup places on 
the democratic nations of the region, makes 
clear the urgent threat the Nicaragua’s — 
tlvitles represent to the security of the 
region and. therefore, to the security and
foreign policy of the United States. The  
tlvitles of Nicaragua, supported by the Soviet
Union and Its allies, are Incompatible with 
normal commercial relations. 

2. In taking these steps. I note that during 0^“ “ld weapons for the armed groups con- 
thls month's debate on U3. policy toward ducUn« military and paramilitary activities 
Nicaragua, many Members of Congress. *nd Malnst El Salvador.
both supporters and opponents of my pro- 1,1 addition to this support for armed
posals. called for the early application of groups operating In and against El Salvador, 
economic sanctions. the Government of Nicaragua has engaged

3. I have long made clear that changes in 10 support, albeit on a smaller scale.
-------------- ... for anned engaged, or which have

sought to engage, in military or paramili­
tary activities in and against the Republic 
of Costa Rica, the Republic of Honduras.

!ar military forces of Nicaragua have ... 
8»<ed tn several direct attacks on Honduran

To end Its extensive military relationship cas!lxJ‘
with Cuba and the Soviet Bloc and remove ~ - - - —< •-
their military and security personnel:

To stop its massive arms buildup and help
restore the regional military balance: and

To respect, in law and in practice, demo­
cratic pluralism and observance of full polit­
ical and human rights in Nicaragua

4.- U.S. application of these sanctions
should be seen by the Government ot Nica­
ragua and by those who abet ft. as unmlsta-
ble evidence that we take seriously the obli­
gation to protect our security Interests and
those of our friends. I ask the Government
of Nicaragua to address seriously the con­
cerns of its neighbors and Its own opposition
and to honor Its solemn commitments to
non-interference, non-alignment, respect for
democracy, and peace. Failure to do so will
only diminish the prospects for a peaceful
settlement in Central America

Ronald Rcacan.
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hemispheric nations indudtnc parucularl 
the "Contadora Group" of Colombia

this month's debate on U^S, policy toward

Thz Whitt Hoose.

the members of the current fovemment

refion.
"We believe that a pre-condition to any

armed troupe In plan- 
r

the Government of Ntcaracua has enta*ed 

for armed troupe entated. or which "have 
soucht to enta<e. In military or paramili­
tary activities In and acalnst the Republic 
of Cwta^Rlca, the Republic of Honduras, 

lar military forces of Nlcaraaua ’haw'«- 
gated in several direct attacks on Honduran

ment of Nicaragua regardless of any ar­
rangements made between Nicaragua and 
other States that failed to address their le- 

"The United Stales does not seek to delta- gltlmate grievances.
10. The need for internal reconciliation as 

well as Inter-State arrangements is reflected 
in the defined objectives of the dispute set­

tles among the armed forces and civilian
populations of those States. .. ____ - -------------------- .— -----------

6. I am aware of the allegation made by the retlon whlch have given rise to such In- 
the Republic of Nicaragua in its Application dl«enou» armed opposition.
to the International Court of Justice dated States in the region, in-

gaged in an unlawful armed attack anlnst the leadership of the Catholic

nary" forces employed and directed by'the called for a dialogue be-

overthrow of the Government of Nicaragua^ armed opponents aimed at achieving Inter­

Nicaragua has sought to charactertae the Salvor has called for a dialogue with the 
current dispute between the Republic of armed goups in that country and has of- 
Nlcaragua and the United States as exelu- fered them the opportunity to lay down 
slvely the product of United States opposl- their arms and participate in free elections, 
tlon towards the domestic and foreign polltl- The United States has supported and faclll- 
cal orientation of the Government of Nlca- tated these effons at reconciliation. Includ- 
ragua. Jng~meetlngs between United States repre-

7. I hereby affirm that the United States ysentatlves and members of the Salvadoran
opposition. The armed opposition within 
Nicaragua is a manifestation of dissatisfac­
tion with the failure of the Government of 
Nicaragua to carry out the commitment to 
broadly representative democratic govern­
ment that It made to the Organization of 
American States and the Nicaraguan people 
prior to its assumption of power. The armed 
opposition groups in Nicaragua have offered 
to lay down their arms if given an opportu­
nity to participate in free and fair elections.

Sandinista behavior must occur If peace Is
to be achieved in Central America. At this
time. I again call on the Government of 
Nicaragua: ---------- —__________

To halt its export of armed insurrection, ReP1^16 ot ’I?e re<u’
terrorism, and subversion In neighboring ”, *“ ", “ ----------- --- —
countries: gaged in several direct attacks on Honduran

To end its extensive military relationship easual-
with Cuba and the Soviet Bloc and remove ** - “■ 1
their military and security personnel:

To stop its massive arms buildup and help
restore the regional military balance: and

To respect, in law and in practice, demo­
cratic pluralism and observance of full polit­
ical and human rights in Nicaragua.

4.- U.S. application of these sanctions
should be seen by the Government of Nica­
ragua. and by those who abet It, as immuta­
ble evidence that we take seriously the obli­
gation to protect our security interests and
those of our friends. I ask the Government
of Nicaragua to address seriously the con­
cerns of its neighbors and its own opposition
and to honor Its solemn commitments to
non-interference, non-alignment, respect for
democracy, and peace. Failure to do so will
only dlmlnUh the prospects for a peaceful
settlement in Central America.

Ronald Reagan.

CONGRESSIONAL RECORD—SENATE
Communist totalitarian internal rule have
been described fully in the past several
weeaa. The current visit by Nicaraguan
President Ortega to Moscow underscores
thU dUturtlng trend. The recent rejection
by Nicaragua of my peace Initiative, viewed
in the light of the constantly rising pressure 
that Nicaragua’s military buildup places on

The United States has abundant evi­
dence that the Government of Nicaragua 
has acu»«i, ■uworted armed groups en­
gaged In military and paramilitary activities 
In and against El Salvador, providing such 
groups with sites In Nicaragua for communi­
cations faculties, command and control 

.. . ------------ -------------- headquarters, training and logistics support,
the democratic nations of the region, makes The Government of Nicaragua is directly 
clear the urgent threat the Nicaragua's sc- engaged with these armed groups in plan- 
uvftles represent to the security of the rung ongoing mUltary and paramilitary ac- 
region and. therefore, to the security and tlvitles conducted In and against El Salva- 
foreign policy of the United States. The ac- dor- The Government of Nicaragua also par- 
tlvitles of Nicaragua, supported by the Soviet tldpates directly in the procurement, and 
Union and Its alUes. are Incompatible with transshipment through Nicaraguan tem- 
normal commercial relations. tory. of large quantities ot ammunition, sup-

2. In taking these steps. I note that during P1*8* and we*oons for the armed groups con- 
this month's debate on U.S. policy toward ducting military and paramilitary activities 
Nicaragua, many Members of Congress. ln “’d *aainst El Salvador.
both supporters and opponents ot my pro- 5' 111 addition to this support tor armed 
posals. called for the early application of operating in and against El Salvador,
economic sanctions. l“e Government of Nicaragua has engaged

3. I have long made clear that changes in J" IlmUar support, albeit on a smaller scale.

June 3, 1985 
succesaful negotlaUons tn thew regards I 
that Government or Nleanrua ceaoe t 

ln or external al
SSoS? “

>• I am aware of the diplomatic effort 
made by the Central American State*, othe

blltze or overthrow the Government of Nlca- 
sponsible officials of the United States Gov- nigua; nor_to impose or compel any partlcu-

responslble Committees of the United "we are trying, among other things, to tlement process established under the aus- 
States Congress having access to such Infor- bring the Sandinistas into meaningful nego- pices of the Contadors Group and endorsed

ments with their neighbors on peace in the Organization of American States and the 
United States. These objectives—agreed 
upon by each of the Central American

Panama. Mexico, and Venezuela, the Unite 
Nations Security Council, the Organizatlci 
of American State*, and the United Bute 
over the past five years to resolve the con 
fl let In Central America. In thl* regard, 
have personally engaged in a dialogue will 
the Nicaraguan leadership, as well as win 
the leaders of the other nations in tru 
region. There has been widespread recogni 
tlon that, despite Nicaragua's efforts to por 
tray the conflict as a bilatertal issue be 
tween Itself and the United States. th< 
scope of the conflict is far broader. Invoiv 
Ing not only cross-border attacks and Stau 
support for armed groups within various na 
tlons of the region, but also indigenous 
armed opposition groups within countries oi 
the region. It has been further recognizee 
that under these circumstances, efforts u 
stop the fighting in the region would llkeb 
be fruitless and Ineffective absent measures 
to address the legitimate economic, social 
and political grievances of the peoples ol

the Republic of Nicaragua in Its Application dl«enou« armed opposition.
to the International Court of Justice dated p - Tts:- L------------------------
April 9. 1984, that the United States Is en- Contadors Group, the United

Nicaragua, conducted by means of "merer- Church in both El Salvador and Nicaragua.

United States, which has as Its objective the tween the governments and their

I am further aware that the Government of reconciliation. The Government of El

recognizes and respects the prohibitions
concerning the threat or use of force set
forth In the Charter of the United Nations.
and that the United States considers its

ArrrDAvrr or ctoscx r. shultz policies and activities in Central America.
1. I. George P. Shultz, hereby declare and and with respect to Nicaragua in particular.

state as follows: I am Secretary of State of to be tn full accord with the provisions of
the United States of America. I have held the Charter of the United NaUons. Pursu-
this office since July 16. 1982. As Secretary ant to the Inherent right of collective self-
ol State. I am responsible, pursuant to the defense, and In accord with its obligations
guidance of the President of the United under the Inter-American Treaty of Recip-
States. for the formulation and execution of rocal Assistance, the United States has pro- The Government of Nicaragua has thus far 
the foreign policy of the United States. vided support for military activities against refused this offer, and has condemned, infer

2. As Secretary of State and as a member forces directed or supported by Nicaragua as alia, the leadership of the CathoUc Church
of the National Security Council. I have a necessary and proportionate means of re- for suggesting a dialogue. The leaders of the 
access to the entire range of diplomatic and slating and deterring Nicaraguan military armed opposition in Nicaragua were allies of 
intelligence informaUon available to the and paramilitary acts against Its neighbors. '
Government ot the United States. pending a peaceful settlement of the con- during the Nicaragua revolution and many

3. The information available to the Gov- filet. I further affirm that the overthrow of were senior officials of the current govem- 
emment of the United States through dlplo- the Government of Nicaragua is not the ment prior to going into opposition. It Is my 
matlc channels and Intelligence means, and object nor the purpose of United States Judgment that these groups would continue 
tn many Instances confirmed by publicly policy in the region. Our position In this re- their acts of opposition against the Govem- 
avallable information, establishes that the speet is clear and public. As President
Government of Nicaragua has. since shortly Reagan stated in a published letter to Sena- 
after Its assumption of power In 1979. en- torBaker of April 4. 1984:
gaged In a consistent pattern of armed ag- ......................— . .
gresslon against its neighbors. Other re-

emment. Including the President and the lar form of government there, 
responsible Committees of the United „ lv.jt’. ~ : 

mation. share this view. In addition, respon- tlatlons and construcuve. verifiable agree- by the United Nations Security CouncU. the 
slble officials of other States in the region
have reached a similar conclusion based on
their own sources ot information.
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ELLSBERG (PENTAGON PAPERS)

Talking Points

Charge:

Response:
-Halperin neither participated in nor assisted 
in Daniel Ellsberg's release of the Pentagon 
Papers. Halperin had no knowledge of Ellsberg's 
unauthorized disclosure until contacted by the New 
York Times just before publication.

In opposing America's role in Vietnam, Halperin 
formed a close association with Daniel Ellsberg; 
and was implicated at one point in Ellsberg's 
illegal release of the classified material known 
as the Pentagon Papers. Halperin's denials of 
playing any part in the disclosure of the Pentagon 
Papers are not totally convincing. He was 
intimately involved in the subsequent defense of 
Daniel Ellsberg and his defense was political and 
public, not legal.

-Halperin did assist Ellsberg's lawyers in his
defense. He believes that every accused person is 
entitled to the best possible advocacy from his 
lawyers. This includes the assistance of experts 
with relevant knowledge.



Narrative

The minority staff position paper accuses Halperin of 
assisting Daniel Ellsberg in his unlawful release of the 
Pentagon Papers. It further asserts that Halperin's 
involvement in Ellsberg's legal defense amounted to support 
for Ellsberg's release of the Papers.

In making the accusation against Halperin, the minority 
staff points to three inconclusive and unsubstantiated 
facts: first, that he and Ellsberg were close associates in
their opposition to the Vietnam war; second, that he was 
implicated at one point in the release of the papers; and 
third, that providing expert testimony on Ellberg's behalf 
amounted to a de facto admittance that he supported 
Ellsberg's act.

The second point is made with no factual support and 
bears no relation to the established facts. The minority 
staff position paper states that Halperin "was implicated at 
one point in Ellsberg's illegal release of the classified 
material known as the Pentagon Papers," but that does not 
explain who implicated Halperin, on what basis, or whether 
there was any truth to the implication. In fact, Halperin 
neither participated in nor assisted in Ellsberg's release 
of the Pentagon Papers. The facts, which are reflected in 
an article by Paul Gigot, a Wall Street Journal columnist 
(Tab 1) are these: Halperin was a part of the process by 
which Ellsberg lawfully obtained access to the Pentagon 
Papers. However, Henry Rowen, then President of RAND, made 
the decision to give Ellsberg access to the Papers.
Ellsberg was, at the time, a full time employee of the RAND 
Corporation with a Top Secret clearance. He was working on 
a classified study for DoD of lessons of the Vietnam war. 
Halperin did not know that Ellsberg had made unauthorized 
disclosure of the Pentagon Papers until he was contacted by 
the New York Times just prior to their publication of the 
Papers.

In response to the first, neither opposition to the war 
nor being friends with Ellsberg is illegal or justification 
for accusations of complicity. Halperin and Ellsberg became 
friends in the early 1960s when Ellsberg worked for the RAND 
Corporation and Halperin was a consultant to RAND. At the 
time, both were supporters of U.S. policy and American 
involvement in Vietnam. Halperin did not form any 
association with Ellsberg in his opposition to the war.

Dr. Halperin was involved in the legal defense of 
Daniel Ellsberg. He participated at the request of the 
lawyers for the accused person and served as a consultant to 
the lawyers and as an expert witness. He did so because he 
believes in the constitutional right that an accused person 
is entitled to the best possible advocacy by his lawyers.



This includes, in Dr. Halperin's view, the assistance of 
experts with relevant knowledge and experience.
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GUARANTEEING 
DEMOCRACY

MORTON H. HALPERIN ruhmtud this articlt as a 
senior associate of the Carnegie Endowment. President 
Bill Clinton has announced bis mtennon to nominate 
him to be assistant secretary of defense for democracy and 
peacekeeping.

1 This argument draws on analyses that appeared in 
Thomas Franck, “The Emerging Right to Democratic 
Governance," The American Journal of International 
Law 86 (January 1992): 46-91.

i th the collapse of the Soviet Union and the 
discrediting of communism as a rival model, 
more and more people are comine to view 
constitutional democracy’ as the oniv ieeinmate 
form of government. Around the elobe, people 
are seeking to establish consntutionai democra­
cies. Many newly democranc governments are 
naming to the international communin’ tor sup­
port, and the international communitv is beem- 
ning to respond.* 1 The new democracies face 
internal and external enemies who oppose pro­
gress toward constitutional democracy that 
undermines entrenched personal, tnsotunonai, 
and financial interests.

The United States should take the lead in 
promoong the trend toward democracy. Demo­
cratic governments are more peaceful and less 
given to provoking war or inciting violence. 
States that are constitutional democracies are 
less likely to go to war with the United Sates 
or other democraaes, and are more likely to 
suppon limits on weapons trade, encourage 
peaceful resoludon of disputes, and foster free 
trade. Thus, when a people attempts to hold 
free elecuons and esablish a constitutional 
democracy, the United Sates and the interna­
tional community should not only assist but 
should “guarantee” the result. Those measures 
should be institutionalized in organizations like 
the United Nations and the Organization of 
American States (OAS), which would be respon­
sible for carrying out missions to ensure the 
success of constitutional democracy.
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I^^The international community should establish 
-ocess that parallels the provision of the 

Constitution under which the federal 
government should be obliged to guarantee to 
each state what was in 1789 called a "repub­
lican" form of government Although the 
Founding Fathers wrote the Guarantee Clause 
of the Constitution for the American federal 
government of the eighteenth century, the same 
principle has become valid for the international 
community of the twenueth century. Peace, 
security, and the establishment of a true world 
order require that all states, including the Unit­
ed States, work toward that goal by seeking to 
preserve democracy where it is being estab­
lished. We are now at a histone crossroads; the 
opportunity to take a giant step toward univer­
sal constitutional democracy is here and should 
be seized.

There is no reason why .American foreign 
policy should not reflect American values. 
.Amencans prefer to see other countnes enjoy 
the same liberaes they do. That desire is espe­
cially strong when other peoples show that they 
too want to decide their fate by democraac 
means—as the Soviet people did in August 

— 91. Further, if Americans saw that U.S. 
J cymakers were promoting democracy 

_.Ound the globe, they would be more likely to 
support American policy with financial commit­
ments and military action when necessary to 
accomplish those foreign policy objecuves.

That is not to argue that the United States 
or the international community should try to 
impose constitutional democracy on those with 
different views. Our efforts ought to focus on 
situaaons in which a people aspire to constitu­
tional democracy and request global support.

The essenaal elements of constituuonal de­
mocracy derive from Western ideals. But they 
have become enshrined in agreements and 
resolutions that have garnered broad support 
from the international community in the 
post-Cold War era. Those tenets include free 
elections, the right of political dissent, limits on 
arbitrary police power, and an independent 
judiciary with the power to protect those rights. 
They find expression in the two key interna­
tional documents laying out the basic rights of 
persons; the Universal Declaration of Human

Rights, adopted by the UN. General .Assembly 
in 1948, and the International Covenant on 
Civil and Political Rights.

The cornerstone of democratic governance is 
the right to conduct free and fair elecaons. The 
Universal Declaranon of Human Rights states 
that “the will of the people shall be the basis of 
the authonty of government; this shall be ex­
pressed in periodic and genuine elecnons which 
shall be by universal and equal suffrage, and 
shall be held by secret vote."

-More recently, the General .Assembly adopted 
a resolution establishing procedures to autho­
rize the monitoring and ceruficanon of "genu­
ine elecnons” when requested by member 
states. UN. supervision of elecnons is crucial to 
the trend toward consntunonal democracy 
because in order to be considered “free and 
genuine,” elections must meet certain criteria.

In addinon to universal franchise, elecnons 
should be open to mulnple parnes, use a secret 
ballot, and be free of fraud or innmidanon. 
The winning party should be able to form a 
government capable of fulfilling its mandate. It 
should also be willing to relinquish power if 
subsequent elecnon results require it. -An elect­
ed government should be forbidden to alter 
basic constituuonal provisions in an effort to 
seize extra-constitutional powers or stop new 
elections.

The growing importance of elections as the 
only way of validating governance is clear: 
More than 110 governments are now legally 
committed to permitting open, multiparty, 
secret-ballot elections with universal franchise. 
Many have made that comnutment within the 
last several years.

The final essential element of consuruuonal 
democracy—respect for minority rights—was 
buried as an international legal concern during 
the Cold War in order to discourage claims for 
self-determination and to encourage assimila­
tion of minority groups. The end of the Cold 
War, however, has changed the political cli­
mate. States are more willing to adhere to 
documents that protect minority rights, albeit 
within the confines of noninterference. A work­
ing group of the U.N. Sub-Commission on 
Prevenuon of Discrimmauon and Protecuon of 
Minorities has prepared a draft Declaranon on 
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the Rights of Minorities. The draft affirms 
| otecnon of minority rights as elemental to 
’ bility within mula-ethmc states.

The Conference on Secunty and Coopera­
tion in Europe (CSCE) also renewed its interest 
in minority rights at its June 1990 Conference 
on the Human Dimension in Copenhagen. 
Further, the Charter of Paris for a New Eu­
rope, signed by all CSCE members in 1990, 
declared that “the rights of persons belonging 
to national minorities must be fully respected as 
part of universal human rights.’’

When a meeting of experts on national mi­
nority problems convened in Geneva in 1991 
under CSCE auspices, it linked minority protec- 
nons to constitutional democracy and called for 
the elimination of noninterference principles for 
that particular issue:

Issues concerning national minorities, as well as 
compliance with international obligations and 
commitments concerning the rights of persons 
belonging to them, are matters of legitimate inter­
national concern and consequently do not consti­
tute exclusively an internal affair of the respective 
state.

Soviet L ruon. Most independence movements 
were labeled part of the communists' itand 
scheme. Meanwhile, the rest of the world, 
aware of the penis of redrawing arbitrarily 
consoruted borders—especially in Africa—was 
reluctant to act Self-determination movements 
outside the colonial context were supported 
only on exceptional occasions.

It was not until the disintegration of the 
Soviet Union and Yugoslavia that the United 
States formulated specific criteria that linked 
the recognition of new republics to their 
commitment to constitutional democracy. For 
the first nme, the United States made 
adherence to democranc norms a precondition 
of recognition. Yet the United States offered 
no means to enforce or guarantee those rights.

The August 1991 Soviet coup anempt did 
more than hasten the breakup of the Sonet 
empire. That country’s dissolunon was a cata­
lyst for basic changes in the international sys­
tem. Once the international community rixed 
on the consequences of a new hardline regime, 
it strongly backed Mikhail Gorbachev and the 
democranc reforms—however sketchy—that he 
had introduced to the once monolithic Soviet 
state. The world community had unequivocally 
joined ranks with demesne forces opposed to 
the coup. That change in attitude helped galva­
nize support for democracy in the Soviet Un­
ion, a drama played out before our eyes, cour­
tesy of CNN.

The U.S. government at first offered only a 
guarded response to the coup. That reacnon 
was consistent with America’s conditioned 
atutude toward internal change in the 
post-World War H era. President George 
Bush, in his first public remarks after the cnsis 
began, outlined the traditional critena that had 
determined U.S. recognition of post-coup 
governments. Bush described the test for 
accepting a new government Was it in control 
and would it “live up fully to its international 
obligations” to other states? He noted that 
though events in Moscow were “disturbing” 
and the West “was not going to retreat from 
its principles of reform, openness, [and] com­
mitment to democracy,” for the nme being the 
United States would wait for the situanon to 
unfold before deeding on recognition.

Thus, an international consensus is emerging 
->ot just about words like “democracy” and 
k ee elections,” but about their real operational 
p.eaning and the minimal requirements of a 
constitutional democracy: free elecuons, right 
of political dissent, rule of law, and protection 
of minority rights, all enforced by an 
independent judiaary.

Challenging Noninterference

The notion that the intemanonai community 
should guarantee those rights in speafic situa­
tions is gaining strength, too. Though an 
“international guarantee clause” has not yet 
been articulated, a senes of recent episodes 
reveal that the intemanonai community is 
moving in that direcuon.

Dunng the Cold War, the United States and 
the international community responded hesi­
tantly, if at all, to national self-determination 
movements. Apart from supporting European 
decolonization, the United States had no clear 
policy. Often, policymakers decided on support 
for such movements by assessing their potential 
impact on the worldwide struggle with the
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rotating six-month presidency and spoke on 
behalf of the EC, called the coup a "Hagrant

meet its international obligations. 
_The response of the European Community

Hans van den Broek, the Dutch foreign minis 
ter who at the nme held the Conunumtv’s

belief that a constitutional republic is less likeiv 
to wage war than a totalitarian (non-republicam 
government. The fmted States had taken into 
account the will of the Soviet people to resist a 
reversion to authoritarian rule. And it imphcitlv 
rejected the nonon that issues related to the 
evolution to consntunonal democracy- were less

linked a more <
continued evolution toward consntunonal 
democracy.

Thus, as the firm response to the attempted 
coup demonstrates, intemanonal acceptance of 

a government requires more than government 
control of domesuc institutions and respect for 
its external obligations. Where a people have 
established a consutuuonal democracy, or, as 
with the Soviet Union in August 1991, are 
moving in that direction, the United States and 
much of the world community will resist 
internal efforts to undermine democracy. It will 
do so in large pan because it recognizes that a 
peaceful world is more likely if states are 
constitutional democracies.

It is not surprising that Russian leaders have 
been more explicit than any other government 
officials in stating their view of the 
international community’s obligation to help 
protect democracy. Russian foreign minister 
Andrei Kozyrev wrote forcefully in the spring 
1992 Foreign Affatrr.

A-ould not be recognized as the new Soviet 
leaders. Effective control and adherence to 
international commitments were no longer

(EQ was similar to that of the United States. 
Hans van den Broek, the Dutch foreign mims-

sufficient to ensure recognition of the new 
regime. The U.S. position was now clearly 
focused on internal developments and the 
internanonai community's obligations to the 
Soviet people. The United States declared that 
the coup was a "misguided and illegitimate 
effort [that] bypasses both Soviet law and the 
will of the Soviet peoples.” Bush referred to the 
“unconstitutional seizure of power” as “an 
affront to the goals and aspirations that the 
Soviet peoples have been nurturing over the 
past years.” He also asserted that the coup put 
the Soviet Union at odds with the world 
community, which had come to expect its 
liberalization.

The White House statements specifically 
referred to commitments to domestic reforms 
made by the Soviet Union under the CSCE's 
Paris Charter and Helsinki Final Act. U.S. 
policy would be based on Moscow’s progress in 
democratization, the existence of consd- 

^mdonally elected leaders, and the commitment 
B free speech and basic human rights. The 
^United States was no longer just a bystander; it 

would actively help defeat the coup. Several 
factors contributed to the swifr change in 
policy. One was the determined resistance of 
Bons Yeltsin and others in Moscow and their 
calls for help. A second was the American 
public’s revulsion to the coup. A third was the 
reaction of many other governments. Bush 
quickly realized that American and world 
attitudes had fundamentally changed. The coup 
attempt exposed the new consensus.

Without realizing it, the United States reaf­
firmed in an intemanonal context the premise 
that drove the Founding Fathers to include a 
guarantee clause in the American Constitution. 
The White House press secretary announced 
that the United States would avoid “in every 
possible way actions that would lend legitimacy 
or support to this coup effort” and declared 
that the United States had “no interest in a 
new Cold War or in the exacerbanon of East- 
West tensions.” That statement alludes to the

A few hours later, the Bush administration 
munciated a new posiuon: The coup makers

violation of the Soviet Union’s international 
pledges to move toward democracv. The EC 
also condemned the new leadership’s 
suspension of democraucally elected bodies and 
of the free media. French foreign minister 
Roland Dumas declared that ’“European 
Community aid to the Soviet Union must 
henceforth depend on respect for the principles 
of reform, democratic freedom and respect for 
human rights.” Much like the United States, 
the EC feared a resurgence of Soviet aggression 
under leaders of the putsch; thus the EC also

_ ---- j secure international peace to



FOREIGN POLICY Halpenn

3

proactive in its efforts to preserve such

in.
112.

Wherever threats to democracy and human rights 
occur, let alone violations thereof, the international 
community can and must contribute to their re­
moval. Such measures are regarded today not as 
interference in internal affairs but as assistance and 
cooperation tn ensuring everywhere a "most fa­
vored regime" for the life of the peoples—one 
consistent with each state's human rights commit­
ments under the L N. Charter, international cove­
nants and other relevant instruments.

republicanism. That ground-breaking resolution 
called for an urgent meeting of the Permanent 
Council “in the event of any occurrences giving 
rise to the sudden or irregular interruption of 
the democraac political insdtuuonal processes 
or of the leginmate exerase of power by.the 
democrancally elected government in any of the 
Organizanon’s member states.”

The Permanent Council was also granted the 

authority to call an ad hoc meenng of the 
foreign ministers or a special session of the OaS 
General Assembly to “look into the events 
collecnvely and adopt any decisions deemed 
appropnate, in accordance with the Charter and 
internanonal law." Resoiunon 1080 thus trans­
formed the OAS into an organizanon for which 
democracy is a condinon of membership and an 
objective according to its charter. Recently, the 
OAS has gone even further. On December 14. 
1992, the OAS amended its charter to allow the 
suspension of a member by a two-thirds vote in 
the General Assembly if that state's "demo­
cratically consututed government has been 
overthrown by force.” The rationale was that 
while democracy cannot be externally imposed 
on any country, citizens living under democrat­
ic governance have the right to count on inter­
national acnon against threats to their republi­
can rule.

That new norm in international relations 
challenges traditional notions of noninterven­
tion, a point the United States acknowledged in 
a statement by then deputy secretary of state 
Lawrence Eagleburger when that charter 
amendment was adopted:

Our challenges are clear. First, we must consoli­
date democracy and be prepared, where necessary, 
to defend democracy against its enemies....This 
Organization of American States must confront 
and isolate those who seek to thwart the right of 
the people of the Americas to determine demo­
cratically their own political destinies.

The first test of the hemisphere’s resolve in 
defending democracy came less than four 
months after Resolution 1080 was approved. 
On September 30, 1991, a bloody coup ousted 
the democratically elected president of Haiti, 
Jean-Bertrand Aristide. Haiti had been the first 
United Nations member country to request 
that its elections, in July 1990, be monitored by 
the United Nanons, and the OAS had 
participated in that mission. But barely a year 
later, Haiti had regressed to its old mode of 
governance, repressive dictatorship.

Just days after the coup, a meenng of OAS 
foreign ministers declared, in accordance with 
the Santiago Commitment to Democracy, that 
events in Hain consututed “an abrupt, violent, 
and irregular disrupuon of the legitimate exer-

The world’s progress toward an internanonal 
guarantee clause is also evident tn recent 
actions of the OAS. Like other internanonal 
msutuuons during the Cold War, the OAS 
regarded nonintervenuon as a sacrosanct 
principle of inter-American relations. Each 
member state saw interference in its domestic 
affairs as highly provocative and inappropriate.

The first erosion of the noninterference 
priority came in 1985 with the Protocol of 
Cartagena, which amended the original OAS 
charter. Passed at a nme when democracy was 
taking root in Laun America, the protocol 
made reference to the organizanon’s additional 
responsibility “to promote and consolidate 
representanve democracy, with due respect for 
the principle of non-intervennon.” Five years 
later, in 1990, die OAS General Assembly re- 

uested the establishment of a democracy pro- 
.nouon unit in order to advise and assist 
governments in electoral matters by providing 
research, training, and support.

Those actions helped pave the way for a new 
approach, which in this context undermines the 
doctrine of noninterference. In June 1991 in 
Sannago, Chile, the OAS General Assembly 
unanimously adopted Resolution 1080 on 
representanve democracy. In essence, it 
recognized that the solidarity of the American 
states required that each member be a 
“representanve democracy” and that the OAS be 
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The second test for the OAS came in April 
1992 when the democratically elected president 
of Peru, Alberto Fujimori, dissolved the coun­
try’s congress, suspended its constitution, closed 
down the judiciary, and arrested prominent 
opposition members and journalists. The OAS 
foreign ministers, who met under the Santiago 
accord, expressed their displeasure and appealed 
for “the immediate reestablishment of demo- 
cranc institutional order in Peru.’’ The state­
ment demonstrated that, to the OAS, it was not 
sufficient that an elected president remain in 
power when other elements of a constitutional 
democracy are shed; Fujimori’s actions violated 
Peru’s commitment to constitutional democracy 
as surely as a military coup would have, promp- 

j^Tien a people attempts to hold free 

■ ctions and establish a constitutional 
democracy, the United States and the 

international community should not 
only assist but should “guarantee” 
the result.

:ise of power by the democranc government" 
) a show of solidarity on behalf of democracy 

he hemisphere, the OAS refused to recognize 
me new Haman regime and backed a trade 
embargo. Lnder the embargo, Venezuela 
suspended oil deliveries, while the United 
Stares, Hain's largest trading partner, froze 
Hain's assets in the United States and 
prohibited most trade. Washington also warned 
wealthy Haman cmzens that if they used assets 
in the United States to help the new regime, 
their accounts could be frozen.

Currently, the military regime remains in 
power despite its internanonal isolation. Yet, 
despite the failure of those efforts thus far to 
restore Ansnde, the internanonal community’s 
commitment to the people of Ham and the 
restoranon of democracy bodes well for the 
future. Steadfast in their condemnanon of the 
unconsntunonal coup, the OAS and the United 
States have made it clear that coups over­
throwing democrancally elected governments 
will not be recognized even if order is 
established and international obligations 
accepted.

nng the OAS to take firm acnon against his 
usurpanon of power.

In fact, the engineers of the autogoipe iself­
coup) underesnmated internanonal resolve to 
resist violanons of democranc governance. 
Seven days after the coup, then U.S. secretarv 
of state James Baker argued in an address be­
fore the OAS that

the actions taken by President Fujimori, whatever 
the lusurication given, are uniustitied. They repre­
sent an assault on democracy that cannot and wdl 
not be supported by the United States of Ameri­
ca....We will continue to [withhold all economic 
and miliary assistance] until constitutional democ­
racy is restored.

In an unprecedented move responding not to a 
coup but to a suspension of democranc norms 
by an elected leader, the United States 
immediately cut off economic and military aid 
to Peru and persuaded Japan to follow suit. 
Spain and Germany, other important donors to 
Peru, also suspended economic aid. In addition, 
a crucial Si.4 billion aid package that had been 
negotiated with the Internanonal Monetary 
Fund and World Bank to restore Peru’s credit 
was suspended.

Afraid of exacerbating Peru’s severe economic 
problems and driving more supporters into the 
arms of the Maoist guerrilla group Sendero 
Luminoso (Shining Path), Fujimori responded to 
international pressure by attending an OAS 
gathering in Nassau, Bahamas, where he 
promised to hold parliamentary elecnons rather 
than a plebiscite. The OAS-momtored elecnons 
proceeded without incident in November 1992 
and the elected parliament was seated. Though 
the future of Peruvian politics remains unclear, 
the undemocratic forces in Peru have witnessed 
the strength of the international community’s 
commitment to preserving democracy there.

That new trend in the OAS has elicited strong 
suppon in the diplomatic and academic com­
munities, and most agree that the collective will 
of the Western Hemisphere helped restore a 
certain measure of democracy to Peru. But 
questions about the outcome, nature, and 
method of acuon or intervention continue to be 
body debated. As a 1992 report by the Inter- 
Amencan Dialogue notes, “the appropnateness 
of any specific course must be evaluated not
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An international guarantee clause will 
be credible only if key countries, 
including the United States, commit to 
using force to restore or establish 
constitutional democracy.

State concerned.'' Finally, the document called 
tor an independent |udiciary, due process, 
freedom of expression, and all the other 
elements of constitutional democracy outlined 
above. The CSCE is furthering the trend toward 
recognizing that a country’s people are the 
ultimate beneficiaries of international 
agreements protecting human rights.

established the United Nanons Transinonal 
Authority in Cambodia (UNTAC), the umbrella 
organization for peacekeeping and administra­
tion until the first elections, scheduled for May

The United Nations, no longer a prisoner of 
Cold War politics, has also become more active 
in advocaung democracy. The General 
Assembly in 1991 passed a resoluuon enutied 
“Enhancing the effectiveness of the principle of 
periodic and genuine elections.” The resolunon 
was prompted by frequent demands from mem­
ber countries for monitoring elections and 
certifying the results. It also endorsed the 
secretary-general’s view that a senior official be 
assigned to coordinate and ensure fair consider­
ation of any such requests.

However, the U.N.’s commitment to consn- 
tutional democracy goes beyond resolutions. In 
particular, two recent U.N. missions represent 
the most forceful and persistent efforts to im­
plement the principles of constitutional democ­
racy. The peace processes in Cambodia and El 
Salvador were designed specifically to establish 
constitutional democracy in those war-torn 
countries. The extensive deployment of both 
peacekeeping “blue helmets” and human rights 
monitors and administrators is evidence of the 
U.N.’s recogniaon of its obligation to guar­
antee not just “peace” but also constitutional 
democracy. It is a model for action under an 
international guarantee clause.

The Cambodian peace process is the most 
ambitious the U.N. has ever undertaken. 
Signed in Paris in October 1991, the accord 

only on its immediate prospects of success, but 
k 'so on whether it can be sustained if it does 
F <t produce quick results and on what prece­

dents it sets for future acaons.”
Only time will determine the success of OAS 

efforts in preserving democracy. The histone 
obligation it has embraced by adopnng Resolu­
tion 1080 needs to be bolstered with specific 
procedures for actions to protect democranc 
regimes. Nevertheless, the OAS is on the right 
track. It has taken the first step in establishing 
a hemisphere-wide guarantee clause to prevent 
an outbreak of authontananism that would not 
only destabilize neighboring countries, but also 
violate the explicit promise of constitutional 
democracy that governments have made to 
their peoples and the region.

Europe is also moving in the direction of 
adopting an international guarantee clause for 
constitutional democracy. In November 1990, 
the CSCE countries, including the Soviet Union, 
signed the Charter of Paris, establishing a 
small, though permanent, secretariat in Prague, 
a conflict prevennon center in Vienna, and an 
Office for Free Elections in Warsaw. Through 
the chaner, members agreed to “co-operate 
and suppon each other with the aim of making 

k imocratic gains irreversible,” thus 
f rengthening and institutionalizing the 

conference. In addition, the chaner directed 
member states to develop their commitment to 
democracy at the 1991 Moscow Meeting of the 
Conference on the Human Dimension of the 
CSCE.

The Moscow meeting resulted in a document 
affirming that participating states would 
“support vigorously, in accordance with the 
Charter of the United Nanons, in case of over­
throw or attempted overthrow of a legmmately 
elected govemmenL..by undemocratic means, 
the legmmate organs of that State upholding 
human rights, democracy and the rule of law.” 
The Moscow document also expressed the in- 
ternanonal community’s growing sense of juris­
diction over how governments treat their own 
people by declaring that “commitments 
undertaken in the field of the human dimension 
of the CSCE are maners of direct and legmmate 
concern to all participating States and do not 
belong exclusively to the internal affairs of the
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perhaps the Western Hemisphere. Though
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protect budding consntuuonal democracies is 
THnce trends are strongly inalso gaining force. Those trends are strongly
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many would argue that the Cambodians would 
not accept the principles of constitunonal 
democracy, all the parties at the negonaung 
table explicitly agreed to a peace plan that 
requires them to eventually establish a 
constitutional democracy. The factions could 
have negotiated some kind of power-sharing 
arrangement instead, but they went further. 
The Cambodia accord is, in essence, a 
contractual obligation between external powers 

and internal factions.
.As of April 1993, the U.N. operauon 

remained in place, though the strident Khmer 
Rouge were refusing to cooperate with the 
international mandate to lay down their arms 
and accept a cease-fire. While the outcome of 
the accord hung in the balance, the inter­
national commitment to work to establish 

consntuaonal democracy in Cambodia re­
mained solid, although its willingness to use 
major force to enforce that objective is not 
clear.

The U.N.-sponsored peace process in El 
Salvador is similar in many respects to that m 
Cambodia. The National Commission for the 
Consolidation of Peace (COPAZ) is operating 
parallel to the U.N.’s Observer Mission tn El 
Salvador. COPAZ, like the Cambodian Supreme 
National Council, comprises representatives 
from all interested parues; the National Assem­
bly, the leftist Farabundo Marti Nauonal Liber­
ation Front (FMLN), and the military. Signiri- 
candy, the passage of Security Council Resolu­
tion 693 in 1991, which created the Salvadoran 
observer operation, was a landmark for the 
United Nations; it was the first time the orga­
nization had constructed a mission with three 
component divisions—human rights, military, 
and police—to verify a peace settlement by 
parties to an internal conflict.

With difficulties, the Salvadoran peace pro­
cess has progressed over the last three years. 
Most important for the international communi­
ty, both the government and the FMLN have 
pledged formally to cooperate in establishing a 
constitutional democracy. They have agreed to 
reform the electoral system and the judiciary as 
well as establish the Office of the National 
Counsel for the Defence of Human Rights, 
which will direct special attention to the parties’ 
observance of the rights to life, integrity, and 
security of the person, due process of law, 
personal liberty, and freedom of expression and 
association—rights oudined in the 1990 San 
Jose Agreement on Human Rights and 
enforced by the U.N. observers. Regrettably, 
no outside power explicitly guaranteed the 
outcome of the peace process, but Mexico, 
Spam, the United States, and Venezuela all 
have actively pushed it forward.

Intervention Rules

Democranzation has an undeniable momen­
tum in countries around the world today. 
Within multinational organizations a parallel 
movement toward international guarantees to

'993, are held. Currently, CNTAC is using blue 
I Imets to police the country, protect the right 
ut all political parties to campaign for elecnon, 
ensure freedom of speech and the press, and 
conduct and certify elections.

The Pans accord’s most striking feature is 
that all factions to the conflict signed on to 
cooperate with the U.N. in rebuilding the 
polincal infrastructure in Cambodia. The 
Khmer Rouge’s subsequent violations of the 
accord notwithstanding, all the Cambodian 
factions agreed to create “a system of liberal 
democracy, on the basis of pluralism.” which is 
in essence a constitutional democracy. The 
Pans accord cites all the elements necessary for 
a constitutional democracy: periodic and 
genuine elections; freedom of assembly and 
association including that for political parties; 
due process and equality before the law; and an 
independent judiciary. Further, the agreement 
clearly makes it both a nght and an obligation 
for outside contracang powers to guarantee 
human nghts should abuses occur. In the event 
of violations, the powers agreed to consult 
immediately and to take appropriate steps. 
Specifically, “they will call upon the United 
Nanons” to take steps to prevent human rights 

I loladons.
The peace accord undercuts the argument 

that consututional democracy is a Western 
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pragmatism and respect tor the opinions of 
humankind, can combine the best of American 
idealism and realism to yield a position that is 
truly in the national interest Today, the effort 
to guarantee democracy, at least to people who 
have it and want to keep it is just such a 
policy. .Americans should strive for no less.
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FOREIGN AFFAIRS BACKGROUND

Talking Points

Charge:

Response:

-Halperin has studied and written about issues 
related to American policy towards the third 
world and emerging democracies.

-President Clinton and Secretary Aspin believe 
Halperin is ideally suited for the position.

-Halperin served as the Deputy Assistant 
Secretary of Defense (ISA) for Policy
Planning and Arms Control (1967-69) and was 
on the Senior Staff of the National Security 
Council in the Nixon Administration (1969) .

-Halperin's work with the ACLU deeply involved 
him in issues related to maintenance of 
democracy and civil liberties. He has drawn 
on this experience in advising people on 
issues for newly emerging democracies and in 
writings on the promotion and protection of 
democracy abroad.

Morton Halperin is not properly qualified to 
assume the position of Assistant Secretary of 
Defense for Democracy and Peacekeeping. 
Halperin has no special qualifications which 
would qualify him to take over this office, 
which will assume a great deal of influence 
over foreign and national security policy 
decisions.

-Over the past 35 years Halperin has written 
about and studied extensively foreign and 
national security policy.



Narrative

During

During the 20 years Halperin worked with the American Civil 
Liberties Union, Halperin directed a project designed to reconcile 
claims of national security with those of civil liberties.
the last six years of that period, Halperin directed the national 
legislative program of the ACLU. In that capacity, Halperin gained 
valuable knowledge relevent to the efforts of newly emerging 
democracies to establish a balance between national security 
requirements and the protection of individual rights and democratic 
norms.

Halperin maintains a wealth of knowledge and experience in 
foreign and national security affairs. Over the past 35 years 
Morton Halperin has held positions in both the government and non­
profit sectors where he has dealt with national security matters.

Beginning in 1961, Halperin was a consultant to the Office of 
the Secretary of Defense in what was then the International 
Security Affairs office. This office is now known as the Office of 
the Under Secretary of Defense for Policy. From 1966 to 1969, 
Halperin served as a full-time employee of the department, 
ultimately serving as the Deputy Assistant Secretary of Defense for 
Policy Planning and Arms Control. In this final position, Halperin 
was responsible for NSC affairs, arms control and policy planning 
under the Assistant Secretary of Defense (International Security 
Affairs).

Questions have been raised regarding Morton Halperin's 
qualifications for the position of Assistant Secretary of Defense 
for Democracy and Peacekeeping. The minority staff position paper 
and a number of press reports have alleged that Halperin does not 
possess the depth of knowledge and experience needed to assume a 
position which will greatly influence foreign and national security 
policy decisions.

In 1969, Halperin served on the Senior Staff of the National 
Security Council as a key assistant to the Assistant to the 
President for National Security Affairs. The responsibilities of 
this position involved oversight of the functioning of the NSC 
system as well as policy planning.

There have been several accusations against Morton Halperin 
alleging that he has no background in third world issues and thus 
is not qualified for the position of ASD for Democracy and 
Peacekeeping, a position where the principal must know and 
understand the challenges facing the third world. Halperin has 
studied and written about issues relating to American policy 
towards the third world in the post-cold war period, most recently 
as co-author, with David Sceffer, of Self-Determination in the New 
World Order (Washington, DC: Carnegie Endowment for International 
Peace, 1992).
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VIEWS ON U.S. INTELLIGENCE ACTIVITY

Talking Points

Charge:

Response:

3

-He believes that counter-intelligence activity 
should focus on the protection of information 
the unauthorized disclosure of which would cause 
harm to national security, and that the FBI should 
conduct rigorous counter-espionage efforts.

-Halperin supports counter-intelligence in the US. 
He has however objected to the surveillance of 
lawful political activity under the guise of 
counter-intelligence.

-Dr. Halperin believes that covert activity 
conducted pursuant to the 1991 Intelligence
Oversight Act is lawful and appropriate because 
the Act requires that such activity be consistent 
with American foreign policy and be reported to 
the Congress.

Morton Halperin has consistently opposed U.S. 
intelligence operations, especially counter­
intelligence in the U.S., and steadfastly fought 
covert operations abroad. He believes that all 
U.S. covert activity should be illegal and the FBI 
should be prohibited from all counter espionage 
efforts.
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Dr. Morton Halperin supports counter-intelligence 
conducted in the interests of national security and 
consistent with the Constitution. He promotes national 
security policies that meet U.S. intelligence needs without 
sacrificing constitutional values.

It has been suggested by the Minority staff paper and a 
number of press reports that Dr. Halperin believes the FBI 
should be prohibited from all counter-espionage efforts. 
The minority staff position paper cited reports by the Los 
Angeles Times, July 8, 1985, that "Halperin called on 
Congress to reject anti-espionage proposals as
unconstitutional," was an attempt to block amendments to the 
1986 National Defense Authorization Bill to beef up U.S. 
anti-espionage efforts. The staff also cited The Boston 
Globe, January 31, 1988 which states that Halperin strongly 
opposed a presidential executive order signed in 1981 which 
authorized the FBI to step up its counter-espionage efforts 
against several communist front groups. The flaw in these 
assertions is that the items quoted from newspaper stories, 
not Halperin's testimony or writings, simply do not support 
the sweeping statement. Rather, they assert that Halperin 
opposed specific proposals to increase the authority of the 
FBI to conduct counter-intelligence operations directed at 
American citizens.

Dr. Halperin has objected to the surveillance of lawful 
political activity under the guise of counter-intelligence 
and has urged that counter-intelligence activity focus on 
the protection of information the unauthorized disclosure of 
which would cause harm to the national security. Halperin's 
views on counter-intelligence were spelled out in great 
detail in testimony which he presented before the Senate

Since 1976, Dr. Halperin has worked with Congressional 
intelligence committees to change the structure for 
approving covert actions in order to solve the 
constitutional problems. In articles published prior to his 
nomination. Dr. Halperin stated that American secret 
activities in support of groups fighting in Nicaragua, 
Angola, and Afghanistan to overthrow the governments of 
those countries were consistent with the Constitution 
because they were conducted in support of a congressionally 
approved policy. Furthermore, he publicly supported the 
enactment of the 1991 Intelligence Oversight Act, which 
requires prior or prompt notice to Congress of all covert 
operations and a presidential finding that the activity is 
consistent with the foreign policy of the United States.
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Intelligence Committee in 1990 (Hearing on S. 2726,
Improving U.S. Counter-intelligence, Senate Intelligence
Committee, July 12, 1990 at Tab 1) as part of its review of 
the Jacobs' Panel Report.
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States as a member of a '<rouo engagM tn international terrorism or activi­
ties in preparation tnerefor ' 50 C S.C. j§ LSOlib* 1<Ai i ;S01ia»4i. This aetimtion 
applies oniy to persons antnin tne L'nited States wno are neither citizens nor per­
manent resiaents. .As explained aoove. these persons are nevertheless entitled to 
constitutional protections. This definition on its face is overoroaa ana unconstitu­
tional because it covers mere memoersnip m an organization with born .awful ana 
unlawful enas without oeing limited to memoersnip with the specific intent to fur­
ther the organizations unlawful enas. For example, the definition wouia permit sur­
veillance of persons wttnin the L’nited States simply on the oasis of mere memoer- 
ship m the PLO or tne FMLN. Again, as explained aoove. sucn surveillance would 
violate both the First and Fourth Amendments.

The overbreadth of these portions of the definition of "agent of a foreign power ' 
is a problem that Congress ratner than the courts may have to remeay. Our concern 
is that individuals suoject to unlawful surveillance will be unable to cnailenge the 
lawfulness of the surveillance in court. Such persons will likely never oe notified 
that they have been suoject to surveillance. Even if they are notified, they prooaoiy 
will not' be allowed to examine the surveillance application, order, or even the 
fruits, because the Attorney General in almost all cases files a claim of privilege 
covering such documents pursuant to 50 U.S.C. § ISOCif). As a consequence, no ad­
versarial challenge in court is possible and thus the usual judicial checx on and en­
forcement of these constitutional guarantees do not exist.

TESTIMONY OF MORTON H. HALPERIN. DIRECTOR. WASHINGTON 
OFFICE. AMERICAN CIVIL LIBERTIES UNION

Mr. Halperin. When we start to prepare testimony in my office, 
the computer automatically produces a sentence which begins with 
the words. “I very much appreciate." But I want to say in this case 
that it is not merely rote. We do very much appreciate the fact 
that this Committee has recognized that these matters involve bal­
ancing civil liberties concerns against national security concerns 
and has sought our views on these issues and on other matters over 
the years.

W'hat I would like to do is to focus on the comments that are con­
tained in the introductory part of my statement which deal gener­
ally with the approach and basic principles that seem to us to un­
derlie the Jacobs Panel and our own views on this subject. I want 
to make just a few comments at the end about a few of the specific 
recommendations, but since you have those m our prepared state­
ment. I think it might be more useful to respond to any questions 
that you may have about our recommendations.

• Since 1985. the ACLU has been making clear its belief that the 
counterintelligence activities of the United States can and should 
be reformed to deal more effectively with the real problems of 
counterintelligence. And it is our view, and continues to be our 
view, that that can be done without jeopardizing civil liberties.

And so we were encouraged by the formation of the Jacobs Panel 
and find much to commend in its approach and its activities. And 
we recognize that they did seek to strike a balance between nation­
al security and civil liberties. At the same time, perhaps because 
they did not choose to consult with us. we do not think they struck 
precisely the right balance. While there are many things in the 
report that we can support, there are some items which we cannot 
accept. There are others which we think are more appropriately a 
part of a more balanced set of proposals which we think and would 
urge the Committee to adopt. So let me just then touch on some of 
the basic principles that are in the report and with which we 
agree.
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particularly targeted positions. Those are common grounds 
which I think we agree with the Committee—with the Panel’s

The first fundamental insight relates to why people spy and 
when they decide to spy. It is economic motives and joo dissatisfac­
tion and not ideology which seems now to lead people to espionage. 
Moreover, people become spies generally after they have obtained a 
clearance ana they do not decide to spy and then try to get into the 
Government in order to be able to spy.

Thus, the focus should be on economic incentives and job dissatis­
faction and not on ideology or other extraneous factors. And the 
present system which focuses the great bulk of its resources on the 
preliminary decision to give a clearance needs to be altered so that 
.you give equal emphasis to the periodic review of people who are in 
particularly targeted positions. Those are common grounds on 
which I think we agree with the Committee—with the Panel’s rec­
ommendations.

We think the Panel does a good job of telling the Intelligence 
Community where it ought to go. What it does not do is to tell the 
Committee' where it ought not to go. We think it is necessary to do 
that for two reasons. First, we think there continue to be serious 
civil liberties violations arising out of the fact that the counterin­
telligence effort continues to be devoted to the wrong areas. And 
second, we think that if you are going to redirect the bureaucracy, 
which is a very difficult thing to do. you need not only to tell them 
what vou want them to do. you need to also tell them what you do 
not want them to do. We'think that, therefore, the legislation 
ought to redirect the energy towards greed or job dissatisfaction 
and away from two areas where it continues to be focused for rea­
sons which, whether they ever made any sense, no longer do.

One is so-called left political ideology. The Government has gone 
back to asking people whether they are members of the Communist 
party. Although what •‘Communist party’’ and what "Communist” 
now means is of course becoming increasing difficult to understand.

The Intelligence Community continues to be focused in areas 
that we think are inappropriate on gay men and lesbians. We do 
not think that questions like that should be asked. Now that does 
not mean that we don’t think in a particular case you should be 
allowed to ask people what organizations they belong to or what 
kind of sexual practices they have. But we think you should not 
single out left orientation rather than right or heterosexual activi­
ty from homosexual activity. Rather the question should investi­
gate only if there is a nexus between political beliefs and possible 
spying or between sexual behavior and possible blackmail and pos­
sible spvmg.

A second issue that is raised by the Panel where again we agree 
with their basic thrust is that you cannot focus the counterinteUi- 
gence effort on everybody with a security clearance. Too much in­
formation is classified. Too many people have security clearances 
for that to work. And while we agree with Senator Metzenbaum s 
observation that we ought to try to find a way to cut back on both 
the amount of information and on the number of clearances, we 
don t think you should wait to do that before you move forward 
with this effort.

So we think again that they go in the right direction. But we 
don’t think that thev go far enough. Because the number of people 
with TOP SECRET clearances is simply too large and too unto-
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head of the agency determines that partic 
have just TOP SECRET clearances are likely

cused to be the basis for this. So what we suggest is to limit it to 
those designated special compartmentalized intelligence clearances 
where the head of that program thinks that the people in his pro­
gram or her program are likely to be targets of these counterintel­
ligence efforts. This would obviously include people in communica­
tions and intelligence activities. It might not in some other special 
access programs.

There is also the question of whether anybody who just has a 
TOP SECRET clearance should be covered. What we suggest is that 
that should be done only in exceptional circumstances where the 
head of the agency determines that particular individuals who 
have just TOP SECRET clearances are likely to be, for special rea­
sons. targets of a counterintelligence investigation.

I also might add that, as Mr. deGraffenreid notes in his testimo­
ny, there is a more fundamental problem. The Government does 
not do strategic nsk assessment. It does not ask which of all the 
information that we keep secret is likely to be targets; who has 
access to that information; and what tire the particular vulnerabili­
ties of those people: is it physical security, is it communications se­
curity, is it recruitment, is it some other problem? That kind of 
risk assessment I think badly needs to be made. I have been advo­
cating that in a number of things that I have written. And it is a 
very difficult thing to make the bureaucracy do. But it is some­
thing it seems to me that is absolutely essential.

Now. we agree with the Panel that the end of the Cold War 
abroad does not mean the end of the need for intelligence. Indeed, 
we think the case can be made that the intelligence budget ought 
not to decline proportionally with the defense budget. And that 
leads us. by the way. to believe that you ought to consider making 
the intelligence budget public. Because if it is kept secret, it’s going 
to be cut proportionally because they are going to be cutting pro­
grams not knowing it's the intelligence budget. We have long advo­
cated making the budget public, but I do think that the time has 
come to consider doing that.

More generally, we think that as the Cold War ends abroad, and 
the President announced that the Cold War was over, that we need 
to consider whether a variety of different restrictions that Ameri­
cans accepted in the past in the name of national security before 
the Cold War. because of the Cold War. are still necessary and ap­
propriate. And we think one of those areas is. as I’ve said, the ques­
tion of whether so much information needs to be classified and so 
many people need security clearances.

As Senator Specter has brought out. our view is that people who 
are denied security clearances are entitled to appropriate due proc­
ess. We are concerned that a previous draft of an administration 
executive order, I guess the last Administration and not this one. 
took away due process standards. And we would urge the Commit­
tee to include those in legislation while recognizing that there may 
be need for a deviation in extraordinary circumstances in particu­
lar agencies.

There s one assumption of the Panel. Mr. Chairman, with which 
we profoundly disagree, at least insofar as I understand what they 
are recommending, and that s the emphasis on future economic 
and industrial espionage. We recognize that economic intelligence 
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requiring security clearances from people in private industry.
Chairman Boren. No, I understand. But you wouldn't object to

So, I think that’s more likely to be the problem and our view is 
that you should tell them if you find out. If the American Govem-

us. for example, using our intelligence sources in other countries to 
learn about the fact that a government of a foreign power was 
spying upon an American business.

Mr. Halperin. No. not at all. But as you know. Mr. Chairman, in 
fact. Senator Moynihan has compiamed many times publicly that 
the Government does just the opposite. That when we learn about 
such spying, we don't tell the business firms about it because we 
are trying to protect intelligence sources and methods.

has become more important and we have no difficulty with the In­
telligence Community oeing tasKeo to collect more economic intelli­
gence information. But we do have two sets of proolems. One has to 
do with the danger that if you tasK the Intelligence Community to 
collect foreign intelligence information, they will seek it where'the 
light is good, where it is easy to do. And that is from American 
business firms rather than from foreign governments. Since many 
American busmess firms have a lot of information about foreign 
business that they do not desire to share with the American Gov­
ernment—and we think have a right not to share with the Ameri­
can Government—I think there is a real danger that if you turn 
the Intelligence Community loose and say find out what you can 
about foreign business, they will start or expand spying on Ameri­
can business because that is the best way to find it out.

We are also concerned with the notion that somehow these pro­
cedures ought to be used to protect information that American 
business has as against foreign intelligence services. We do not 
think it is the business of the American Government except for 
providing secure communications systems—which sometimes we 
don t do for other reasons related to NSA’s concerns—but except 
for that, we do not think that the U.S. Government ought to be in 
the business of using security clearance procedures and counterin­
telligence investigations to protect the business secrets of private 
industry.

Chairman Boren. Let me interrupt you on that point so I under­
stand what you are saying.

Let us assume that you have a private American company that 
has included in its production some very, very sensitive, highly 
technical item that only exists in that company and only in the 
United States. And we learn that, not a foreign company, but a for­
eign country's intelligence service is engaged in practicing espio­
nage against that American company. Are you saying that we 
should take no action if we------

Mr. Halperin. No. You certainly should tell them. And of course 
there are many cases in which it would be appropriate to classify 
the information. And indeed as you know, there are even proce­
dures which we think should be used only sparingly to classify in­
formation that isn't developed with Government funds.

What we don't think should happen is that this should become a 
focus of activity of the Intelligence Community. So that you start 

ment' knows that a country is intercepting the telephone conversa­
tions or TELEX messages of an American business firm, we cer- 
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should have probable cause that the target they are investigating is 
engaged in clandestine intelligence activities or terrorism, not the
broader definition of agent of a foreign power before you can get 
the second one.

Let me just say about secret searches because that is the only 
area in which I think we have a fundamental disagreement with 
both the Jacobs Panel and with the Administration. Our view is 
that it is unconstitutional to do searches of—take the easiest case, 
the homes of Americans without probable cause to believe that 
they have committed a crime, without knocking on the door, with­
out presenting a warrant, and without leaving a list of what you 
seized. .

Now I think the easiest way I can describe it. Mr. Chairman, is 
to suggest to you that the American Revolution did not occur be­
cause'the Attorney General to King George did not write himself a 
note saying that the American Revolutionaries are agents of the

tainiy think the Government should tell them that. The problem as 
I say is that it doesn't tell them that now. not that it does, but we 
are concerned about providing a rationale for a whole new set of 
investigations.

Chairman Boren. I understand what you are saying.
Mr. HAUERrN. And. therefore, we would urge this Committee to 

look very closely at this process. Just one more point on that. We 
do think that the only information you ought to protect is informa­
tion relating to national defense.

Let me just take two specuic comments on the specific proposals 
and then I’ll be done.

One. on the financial records. Let me just point out. the distinc­
tion that we try to make between the reasonable suspicion stand­
ard and the probable clause standard, the probable clause standard 
does not relate to the person whose phone number the Government 
doesn't know. What it relates to is the person who has made the 
call to that phone number.

And what we are saying is that you should not be able to get the 
phone number of the unlisted person unless the person who. as we 
say in the testimony, the foreign agent who called is involved in 
clandestine intelligence activities or international terrorism activi­
ties.

Chairman Boren. I see. So in other words, if they call an officer 
at the Embassy who is not suspected of being a spy but is simply 
the passport control officer, the visa granter or a commercial offi­
cer who really is a commercial officer, that’s where you would 
apply the probable cause.

Mr. Halperin. Right. But we are concerned not only about the 
commercial attache. The Government, for example, at one time as 
vou know was conducting a counterintelligence investigation of 
CISPES.

Chairman Boren. Yes.
Mr. Halperin. Now, as we understand the language that

Government is asking for. if somebody in CISPES called someboay 
else who had an unlisted number, the Government under the rea­
sonable suspicion standard of their definition of agent of a foreign 
power could then get the unlisted number of the second person. 
And that’s the concern that we have. We are saying that they 
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French. But in fact that is what the current system suegests. It 
suggests _that the general warrants which were one of the main 
causes of the American Revolution would have been OK if King 
George s Attorney General had written himseif a note, which 
wouid nave been as plausible as many of the judgments raised 
today aoout foreign power, that the Revolutionaries were agents of 
the French. We don't think that's what they had in mind. We do 
not chink that there is a national security exception to the Fourth 
Amendment.

Now it is true that the Supreme Court when it brought wiretaps 
under rhe Fourth Amendment dropped a footnote which suggested 
that it did not decide the issue of whether a warrant was required, 
not the Fourth Amendment, but a warrant was required in nation­
al security cases. And out of that has grown this exception, nation­
al security treated differently for electronic surveillance. It is true 
there is the one Trung zase in which physical searches were upheld 
by a single court. We think that decision was profoundly wrong. 
And our view is that this Committee far from legitimating these 
kinds of searches ought to tell the President of the United States 
and the Attorney General that the homes of Americans, the offices 
of Americans, and the sealed packages of Americans cannot be sub­
jected to a secret search which the American never rinds out about 
unless the Government decides to tell him.

Let me say, again, we appreciate very much the opportunity to 
testify. I’ll be glad to answer your questions. And we d be pleased 
to have an opportunity to work with the staff of the Committee to 
try to fashion a bill which we can support. We would very much 
like to be in a position to support legislation that deals with what 
we think is a real and urgent problem.

Chairman Boren. Well, thank you very much. Let me say, I 
think you've raised some excellent, excellent points. And we appre­
ciate very much the time you've already spent, you and your col­
leagues working with our staff, making suggestions in a very con­
structive way. And it s our desire in this Committee, and I know it 
will be the same in the Judiciary Committee, that we try to strike 
this balance in the right way.

I certainly agree with many of the comments you've made and in 
the focus, the misdirection of a lot of our clearance procedures at 
the present time and the fact that we also have too many clear­
ances. too much classified information. And that in light of the 
shifts in the world, the way we target our resources should certain­
ly be dramatically changed.

Let me ask. on the last point you made about warrantless or 
secret searches as opposed to warrantless searches. Of course, what 
we are proposing here is that the practice of the Administration 
now be changed. At the current time, they do have a secret search 
electronically but it has to be approved by a court. They assert the 
right, as you know, to make a totally warrantless search, secret 
search, physical search. And. so in a sense, we would be constrain­
ing what they now claim they have the right to do by saying no 
you can't have any secret search, physical or electronic, without a 
court order.

But I gather your point of view would be that you would rather 
be aoie to take' on that question of the constitutionality of their
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the possession of espionage equipment. I wonder if you 
spell that out a little bit more in terms of the problem

constrain the number of people and do an effective job with those 
that are really and truly in sensitive positions.

Mr. Halperin. It’s really for both reasons. I mean because we 
are concerned with trying to catch the spies as well.

I think the point is. if you focus this on the people who are really 
likely to be the targets, and I think to really do that you need to do 
what s been suggested in the testimony that you are about to 
hear—you really need to do a more fundamental estimate than the 
sort of crude method which the Panel suggested and which I’ve 
suggested an elaboration on.

But the point is you want to have people in this program really 
be people who people think might be the target so that they take 
their work senousiy. Which nobody does now.

Chairman Boren. Your concept of some sort of risk assessment 
in advance is a very interesting concept to me as well.

On the due process question, could you make a different case for 
those who are already Government employees? Is there a stronger 
reason to give due process? For somebody who is already an em­
ployee. working professionally and who is now suddenly terminated 
because they are denied a clearance as opposed to those that are 
attempting to get a clearance on the first entry.

Mr. Halperin. You can. I mean and our view is there ought to 
be some due process rights and some hearing rights in both cases. 
Although we certainly agree that if you are taking somebody's 
clearances away, the rights are much stronger and the process 
ought to be more elaborate.

Chairman Boren. I noticed in your statement you mentioned the 
problem with the wav the intent requirement is written in terms of 

’ i might just
i as you see

it.
Mr. Halperin. It may be that it is OK. But I mean our sense is 

that it needs to be made very clear that the Government has to 

us that that was completely clear.’
Chairman Boren. Well, we d welcome any thoughts and specific 

suggestions you might give us in terms of how we might tighten 
that up even further. We do want to write that as narrowly as we 
possibly can and do the job.

I notice also on the question of stockpiling information at home 
or someplace else. As you know, some people have used it for vari­
ous reasons as an insurance policy or maybe just an idea that well. 
I’m going to retire. I’ll take this all home and if I run short of 
money later on. I can sell something. Some do it to protect them­
selves against historians miswriting what happened in a certain 
period or perhaps whistle-blowers use it.

You talked about making sure we do not cover those, that are 
giving information; for example, whistle-blowers giving information 
to the press. It is sort of a delicate area. We do talk about sales of 
information as opposed to just simply transmitting information. 
That s meant to constrain this somewhat. But you seem to say you 
wanted a two week period maybe of unauthorized duration of hold­
ing documents at some insecure place. A non-authonzed place.

prove that the purpose that one had in having this equipment is to 
commit espionage. And our reading of that section did not satisfy 

mpietely clear.’
■. Well, we d welcome any thoughts and specific
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u.iKus.aUUU. wcu. mau jusl une tor you to taxe lor 3tLNt,l in­
formation or highly sensitive information and give it to the press.

getting in tne area of what 
the disclosure of information

problems. It’s or*' that this Committee dealt with in the Agents 
Identities Protec.—m Act and just that one narrow piece required
many years.

And_ as I mentioned in our testimony, we did not oppose the sec­
tion of that bill that related to the release by Government employ­
ees of the identities of covert agents. We objected very strongly to 
the part relating to people gathering information from public docu­
ments and publishing it.

But we were concerned that the definition of what had to be re­
leased be very narrowly drawn and that the press be protected 
against conspiracy indictments and so on.

So that if you are going to start getting into the area of leaks. I 
think you are into a whole set of very complicated questions. On 
the other hand, I think your point is right. You don’t want to pass 
a statute that seems to suggest it’s OK to take stuff home if you 
are going to give it to the press.

I also think that you have Mary Lawton’s point that this puts 
lesser penalties on TOP SECRET information than on other infor­
mation. I guess my view on reflection is that there’s no way to 
write this that it’s not going to raise so many different problems 
that it isn’t worth it. And that whatever minor additional possibili­
ties there might be of legitimate prosecutions, that this is going to 
raise so many different problems that I think I’d leave it out.

Chairman Boren. Well, let us work with you on that because I 
understand exactly what you are saying. I’m not sure though that 
there aren’t situations where this practice does not become so wide­
spread. And very often people take things for commercial possibili­
ties. particularly if they are leaving Government employ.

Mr. Halperin. But as you know, there are provisions that enable 
you to take that material but at least if you are a Presidential ap-

Wouid this get the Committee in the problem of aporoving bv 
implication, well, that’s just fine for you to take TOP SECRET in­
formation or highly sensitive information and give it to the press. 
I m very aware of the fact that often Government cloaks and some­
times even classifies information—when it doesn t have the nation­
al security reason—for the very purpose of preventing discoverv or 
accountability to the press. I certainly feel that’s always a danger 
that the national security cloak is wrapped around all sorts of 
skullduggery in an effort to keep it out of the hands of the press. 
But on the other hand there are sometimes situations where 
there’s a very legitimate national security interest for preventing 
something from going forward. Very often the press exercises its 
own restraint, but occasionally you could have a situation where 
you have an irresponsible press given information that really is 
highly sensitive in the .-.ational security nature that they publish.

Mr. Halperin. Mr. Chairman, my recollection of this "section is 
that it is net limited to cases where you sell the information but is 
simply —iing the information and keeping it at home. Because, re- 
memoer. the person has not yet formed an intent possibly to do it.

I think those are legitimate concerns. The problem is that as the 
Jacobs Panel recognized, if you start getting in tne area of what 
kind of penalties you want to put on the disclosure of information 
to the press, that’s a very different and very complicated set of 
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tanlv.

for appearing today. And I may cover some of the 
ich Senator Boren covered because I was not here

questioning and then I’ll be back. We're tryir 
voting but I will be right back and he should be

[A*brief recess was taken from 3:52 pm. until 4:09 pm.] 
Senator Specter. The hearing will resume.
We regret the interruption.
Mr. Halperin. I join my colleague, the Chairman. Senator Boren, 

in thanking you f 
same ground which Senator---------------------------------- ----------------
during the entirety of his dialogue with you.

Let me begin with the issue of the warrantless searches, and ask 
for your opinion as to whether warrantless searches ought to be 
covered in the Foreign Intelligence Surveillance Act.

Mr. Halperin. We think that Congress should prohibit warrant­
less physical searches. We think they are unconstitutional.

But we think that in the case of a physical search, especially of a 
home and especially of a home of an American, that the require­
ments of knock, of notice, and of leaving behind a list of what was 
seized are essential components of the Fourth Amendment require- 

pointee. put it into the Archives of the United States and then 
have access to it.

Chairman Boren. But of course that's not what people are doing. 
We are trying to cover a situation where they'don t put it in 
some------

Mr. Halperin. No. I understand that.
Chairman Boren. WTiere they are taking it home and mav be 

using it as a savings account for future sale.
Mr. Halperin. Weil, they are sometimes using it. and I must say. 

I've been involved in these situations where you get attacked by 
people after you've left for what they claim you said in the Govern­
ment.

Chairman Boren. I think if you can do that through an Archive 
access or something, that would be a-----

Mr. Halperin. You can except the Government sometimes ends 
up telling you that you are not entitled to see your own material in 
the Archives.

Chairman Boren. Maybe we can work around with these vari­
ous—

Mr. Halperin. They've done that to me.
Chairman Boren. Maybe we can work around with these various 

procedures. Maybe something positive on that end-----
Mr. Halperin. We would be pleased to work with you on this. 

But I do think one piece of it which would be helpful is to extend 
to non-Presidential appointees, this ability to put your stuff away 
and then get access to it.

Chairman Boren. Being able to defend yourself with it later. 
Mr. Halperin. If you needed to defend yourself.
Chairman Boren. I think that's a very valid point.
We have a problem. There's a vote on the floor and they are now 

down to about 4 minutes. I’m going to have to run over there and 
vote.

Senator Specter is coming back. Do you know if Senator Specter 
wants to ask questions of Mr. Halperin?

OK. if you wouldn't mind just waiting, then he will resume the 
ing to stagger our

* here just momen-



people’s houses when they are not at home, search 
and Leave no evidence behind that they’ve done so

aaent of a foreign oower if there ever was one. the Supreme Court 
UL a ivicxa tn the full OFOteC-

Senator S;^R S^you t^ the Congress provides for judi-

the Constitution. And we also, as I said to Senator Boren, we don t
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meats. And therefore we think that any bringing of physical 
searches under the FISA procedures ought to add those elements to 
the reouirements.

Senator Spectss. Well, as you know, the requirements under the 
Electronic Surveillance Act to give notice to someone who has been 
the subject of a wiretap were not included in the Foreign Intelli­
gence Surveillance Act, because of the national security interests.

So. it is candidlv doubtful that those provisions would be met. 
I’m not rortain about it, but there would be those policy consider- 

atConsidering the likelihood of those, of that same policy being car­

ried forward in the search and seizure issue, would you think that 
it at least provides some additional protection by requiring a war- 
rsnt?

Mr. Halperin. Well, the problem we have is that if Congress 
does that, it is then authorizing those searches. And we thinK those 
searches are unconstitutional. And we do not think Congress 
should be in the business of granting authority to the Government 
to break into people’s houses when they are not at home, search 
their papers, and leave no evidence behind that they ve done_ so 
simply because they conclude that the person is an agent of a tor-

61 As Pvou recall, in the prosecution of Colonel Abel, who as an 
agent 'of a foreign power if there ever was one. the Supreme Court 
was unanimous in its view that he was entitled to the full protec­
tion of the Fourth Amendment. And we simply don t think that 
the tradeoff of having the additional protection of a warrant is 
worth it for the Congress to be giving its authorization to this.

Senator Specter. Do you think Congress should stay out of it en- 

^Ir Halperin ?No, we think you should prohibit it. We think you 

should prohibit searches unless there is knock and notice.  
SenatoV SPE^R. Well, if we don’t prohibit seyches. would you 

prefer us to stay out of requiring judicial approval if we don t go as 
'wmiM liVo ti« tn ffn?

Mr. Halperin. Yes. W
fa*M? Yel’w^this’is not an answer I give you lightly.

We have thought a lot about it and that is our firm and clear posi- 

t OSenator Specter. Why take a position which deprives at least 

one additional level of protection for the privacy interest
Mr. Halperin. Because we think that there—that when we get 

the ri^ht cay in court, and I mentioned to senator Boren betore. 
I. ha^ b«n looidn* for the nght ease-we thmk that the 
going to find it unconstitutional and we thmk there is some chance 
that the court’s decision would be effected by the fact that Con 
gress had made the decision to authorize those searches.  . ..
° — -w ____ _____________ ir r’nnrTroca nrnvid

bmaiAji *»• —— j------ ------------------— ---- ------ - -t. „

ciai review that might save the constitutionality?

SenamrSPEcraL^n’t that a pretty good reason for the Congress

t0 Mr.'Halperin. Well. yes. We think you jjught to act t0 
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And that you would prefer that it not be enacted even though it is 
an additional protection of privacy. I’m still not quite sure why you

despair in persuading you that you ought to prohibit these 
searches.

Senator Specter. Well, of course we should act to protect the 
Constitution. The only question that leaves open is how do you act 
to protect the Constitution? But when you say that with the Con­
gressional enactment that might save the constitutionality of the 
warrant searches even though it does not provide the provisions 
you want.

Mr. Halperin. No I didn't—excuse me. what I said was the court 
might uphold it. And. as you know. Senator, the ACLU's view of 
what is constitutional does not depend on what the court says. Our 
view is that those searches would be unconstitutional. And we 
think a way needs to be found to stop them and that Congress 
should not be in the business of authorizing them.

Senator Specter. Weil, I understand that the ACLU may not 
change its view of what the Constitution means just because the 
Supreme Court says so. There are a lot of other people who don't 
change their views on the other side, a lot of law enforcement offi­
cials who are unhappy with the Miranda decision. But the Su­
preme Court, under our system, of course makes the last statement 
on the subject.

Let me—that is. absent a Constitutional amendment. We haven't 
had any of those in this field.

Mr. Halperin. But also Congress, as of course you know, can pro­
vide greater protections than the court says is necessary under the 
Fourth Amendment. And it has done so. for example, in the Bank 
Privacy area where when the court said you can seize bank 
records, the Congress said no. You did the same thing with secret 
searches of news rooms. The court said it was OK. And the Con­
gress. in our view, properly said even if the Constitution permits it, 
good sound public policy does not do so.

Senator Specter. Well, we were talking of course about what the 
purview of the Constitutional protection was. Of course. Congress 
can strengthen rights of privacy beyond what the Constitution re­
quires. But in considering to have judicial supervision on a war­
rant. we are considering taking a step beyond what is now re­
quired. And I understand that you don t think it goes far enough.

come to that conclusion.
But let me move on to one final question because------
Mr. Halperin. Could I make just one point about that?
We think that the Government, the Executive branch, will do it 

much more often if Congress has authorized a warrant system, be­
cause they will then feel that they have the protection of that war­
rant against the possibility of both damage actions and other kinds 
of procedures. So we think the practical consequences will be that 
there will be more secret searches of the homes of Americans.

Senator Specter. I'm not sure you're right about that. The wit­
nesses representing the Government today asserted very forcefully 
that thev feel it is a matter of presidential authority, constitutional 
authority. They look to the same document you do. the Constitu­
tion. to find additional Executive power as opposed to rights under 
the 4th Amendment.
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espionage cases? Or the possibility of the death penalty. 
perin. There are several problems. First of all. as you

specific problems of ap- 
there isn’t a homicide.

caught, and if I get caught I am going to get three consecutive life 
sentences. If he thinks he is going to get caught. I don’t think he is
going to do it. And the fact that you add the additional item of the 
death penalty I think is very marginal.

Moreover, unlike people who commit espionage for ideological 
reasons and who might conceivably go to their death rather than 
talk. I think it is absolutely clear that anybody who does it for 
money is going to agree to cooperate with the Government at some 
point,' and one of the conditions of that is going to be that the 
death penalty is off the table. So I think as a practical matter it 
would not happen.

But I would say the most important point is is that it is certainty 
or very high likelihood of being caught that deters here and not 
the theoretical possibility that you might get the death penalty.

Senator Specter. Well, just a final statement because I know the 
Chairman wants to move on. I agree with you about the swiftness 
and the certainty as a deterrent, but I respectfully do not agree

As I was starting to say, Senator Boren would like to conclude in 
just a minute or two, because we have an additional witness who 
has an early plane, and I would like co just touch on one other sub­
ject and that is the question of the death penalty. And I know the 
ACLU views generally, but let me just ask why we shouldn't have 
the death penalty where you have espionage, and you have an in­
creasing trend of espionage cases for pay. In this application of the 
death penalty you do net have the kinds of concerns which have 
troubled the Supreme Court in Furman versus Georgia, for exam- 
ple, on discriminatory application. You don't have the question of 
unfair treatment for minorities as opposed to non-minority mem­
bers. Here you have danger to an entire country that could result 
in many, many deaths. Why not provide for the death penalty, es­
pecially in espionage cases? Or the possibility of the death penalty.

Mr. Halperin. There are several problems. First of all. as you 
know. Senator, the ACLU believes that in all circumstances the 
death penalty is cruel and unusual punishment and should be un­
constitutional. Second, we think there are specific problems of ap­
plying the death penalty in cases where there isn’t a homicide, 
where there isn’t a murder committed, where there is no death. 
But third and I think at a more practical level, people who commit 
espionage think they are not going to get caught. Nobody commits 
espionage thinking the worst penalty that I can suffer is life in 
prison. And as you know, several of these people have been sen­
tenced to life in prison and several successive sentences so there is 
no possibility of parole. I don’t believe that Mr. Boyce or Mr. Kam- 
piles committed espionage because they said to themselves, the 
worst that can happen is three consecutive life sentences, but I can 
never get the death penalty. I think what they said to themselves 
is, this system is so loose and so sloppy that I am not going to get 
caught, and so I am going to sell these things and get some money.

So I would say that rather than get into what is a divisive and 
emotional issue for our society of the death penalty, the urgent 
task, and one that I commend the Committee for moving forward 
on. is to figure out ways to change the system so that when a Boyce 
or Kampiles thinks about selling a document, he says to himself. I 
am going to get caught, or there's a 25% chance I am going to get 



Thank you verv much. Mr. Halperin. Thank you. Mr. Chairman. 
 J « -rn 1   

Strategy Information Center and has written extensively concem-

veniencing yourself to come and take the time to be with us today.

by the Eli Jacobs Panel ana on S. 2726.

As one who began working on secuntv and counterintelligence policy issues ati a 
sta^f member on “.s Committee m tne late 1970's .as Senator Charee s> 

ana wno had resnonsibdity for pushing of
director of intelligence programs on the NSC staif at the White Ho 
the 1980’s. I know tirsthana how this Committee has earned the^torch in_thjs 
area of orotecting tne national secuntv trom the loreign on
these vears. the Committee nas consistently kept energy and attention ocused

your entire testimony in the record. And then we will try to con­
strain our questions as much as possible to get you out in time to 
catch your plane. I apologia, we tavejone ontolong but it has

branch.

area 
m the face ct a

Mr Chairman, it is an honor and pleasure to have this opportunity to 
vou todav on the recommendations on security and countennteHigence made to yo 
hv the Eli Jacoos Panel ana on 5. ’726. the ■’Counterintelligence Impro’.emencs Act 

of 1990." ■■ ■ ------------
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with vou about people not thinking about the death penalty. I 
think’especially now as we see espionage motivated by ideological 
reasons to monetary ones, my own experience is that people do 
think about the consequences, and especially people who want to 
make crime pay and want to make espionage pay. And where you 
don't have a specific murder involved. I do not think that that line 
of cases is applicable here at all. There you are talking about no 
murder for rape, or no murder for a remote accessory in a felony 
murder. But where you subject many people to the risk of death 
and have a very prime societal in* • rest as you do m espionage, I do 
believe that the constitutionality would be upheld. But I agree that 
we are not going to settle this today. .

Thank you verv much, Mr. Halpenn, Thank you. Mr. Chairman. 
Chairman Boren. Thank you very much. Thank you. Senator 

Specter, for continuing on and thank you. Mr. Halperin, for some 
verv. verv helpful testimony.

Mr. Halperin. Thank you. Mr. Chairman. I very much appreci- 

ate i1-
Chairman Boren. Thank you. n-
Our next witness is Kenneth E. deGraffenreid who served as Di­

rector for Intelligence Programs at the National Security Council 
under the Reagan Administration. In this capacity he was responsi­
ble for developing and coordinating the counterintelligence and se­
curity policies for the Administration. As I mentioned earlier, since 
he left the White House, he has been affiliated with the National 
Strategy Information Center and has written extensively concern­
ing improvements in counterintelligence capabilities.

And I know, Mr. deGraffenreid. that you need to be out of here 
in about 15 minutes, and so what I would like for you to do if you 
can is summarize, hit the highlights of your testimony. We 11 put 
your entire testimony in the record. And then we will try to con­
strain our questions as much as possible to get you out in time to 
catch vour plane. I apologize we have gone on so long, but it has 
been because of the interest in this subject and the calmer of the 
testimonv we have received. We very much appreciate vour incon­
veniencing yourself to come and take the time to be with us today. 

[The prepared statement of Mr. deGraffenreid follows:]

Pxxparxd Statement or Kenneth E. □rGxArrtN«xiD

these vears. the Committee has consistently Kept energy ana atwnwv.. -
rearming and improving the Nation s secunty. c°unte™*““^lven wh7n “n 
ligence capaoilines. The Committees interest has remained steadfast even wnen^on 
occasion, interest and attention has flagged within some quarters or the Execu

■"While substantial progress has been made in improving thesl 
-- of Governm^t^^^^^^t t^mrrn . a



Divider Title: 

INTELLIGENCE
LEGISLATION

This marker identifies the place of a tabbed divider. Given our 
digitization capabilities, we are sometimes unable to adequately 

scan such dividers. The title from the original document is 
indicated below.

Clinton Presidential Records 
Digital Records Marker

This is not a presidential record. This is used as an administrative 
marker by the William J. Clinton Presidential Library Staff.



INTELLIGENCE LEGISLATION

Talking Points

Charge:

Response: -Morton Halperin has spent a greater portion of 
the last twenty years helping to craft legislation 
that would not only make U.S. intelligence 
collection adhere to the constitutional rights of 
individuals, but also create laws criminalizing 
the disclosure of classified information.

Morton Halperin has a long record of hostility to 
the U.S. intelligence community. He has
"...campaigned for the dismantling of U.S. 
intelligence capabilities and agencies." [The 
Washington Times, Editorial by Frank Gaffney of 
June 8, 1993, Tab 1]



Narrative

The legislation that Halperin helped to craft 
includes: (1) the Foreign Intelligence Surveillance Act, 
which established procedures for national security wiretaps; 
(2) the Classified Information Procedures Act, which dealt 
with the problem of grey mail by government officials 
seeking to escape criminal prosecution by threatening to 
release classified information; (3) the Central Intelligence 
Agency Information Act, which exempted the CIA from certain 
procedures of the Freed of the Freedom of Information Act; 
and (4) the Intelligence Oversight Act, which reduced the 
number of committees to which covert operations needed to be 
reported while clarifying the oversight powers of the 
intelligence committees. In each case Halperin was 
criticized for supporting bills that furthered the agenda 
of the intelligence community. Senator David Boren has 
recently placed a statement in the Congressional Record 
applauding Halperin for these actions and in general for his 
cooperation with the intelligence committees ["Nomination of 
Dr. Morton H. Halperin" by Senator Boren, Congressional 
Record-Senate, July 1, 1993, Tab 2].

Halperin believes that the requirements of national 
security and of civil liberties can be satisfied at the same 
time if one takes both seriously. While working for the 
ACLU he practiced these beliefs by regularly engaging in 
discussions with members of Congress and their staffs and 
officials of the Executive branch. The result was a series 
of bills which Halperin supported on behalf of the ACLU and 
which also had the support of the intelligence community.
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Lani’s finale. . a new act to follow
FRANK GAFFNEY JR.

left win? Old Democrat ideology

sev

p in defense policy making — ail with-

- ------- mt pentagons pres­
idential nominees > now render a ser-

con-

Frank J. Gaffng^ Jr. is the director 
of the Center for Security Policy, the 
host of public televistons The World 
This Week.' and a columnist for The 
Washington Times.

The national interest 
that the Senate Armed

ba-x transmitted from
-..v unite House to the Senate It 
does not. however, explain why such

resident Clinton s decision to 
abandon his nominee to the 
position of Assistant At­
torney General for Civil

Rights. Lam Guinier. is a prudent
move that will save his floundering 
presidency considerable grief. 
More importantly, it may even save 
his presidency if it establishes per­
sonnel standards and recruitment 
practices that are applied elsewhere 
in his administration.

In announcing his withdrawal of 
Ms. Guinier s nomination on June J, 
Mr. Clinton said. "Had I reviewed 
her writings before 1 had nominated 
her. I would not have nominated her" 
This was so. he maintained, because 
his belated examination of her nu­
merous published law review arti­
cles persuaded him that he would 
have been obliged in the predicted, 
bruising Senate confirmation fight 
to support ideas "that I can t myself 
defend."

Of course, a president of the 
L'nited States cannot be expected to 
read all the published works of every 
nominee for senior positions in his 
administration. He has to rely on 
those to whom he has entrusted the 
job of identifying and screening po­
tential officeholders. Hence, the 
first lesson President Clinton should 
take away from the Guinier experi­
ence: He has been poorly served by 
those — including his wife and her 
coterie of unaccountable butever-so- 
politically-correct friends — who 
have to date wielded immense influ­
ence over personnel decisions, in­
cluding that of Ms. Guinier. They 
should not be allowed to do so in the 
future.

The second lesson is that the 
president had better be careful to

• establish that those he would haw 
serve in his administration share the 
values and positions to which he 

' himself subscribes. Presumably, the 
latter are the same ones that he por­
trayed to the .Amencan people in the 
course of the campaign, and that 
earned him his job.

As the appointment of David Ger- 
gen to the position of counselor to 
the president has helpfully re­
minded everyone, such values and 
positions were centrist — if not con­
servative — in most respects. The 
umbrella term Candidate Clinton 
used to describe them was "New 

chjjrrMv rnw-

>et t
the White House to the"s^te'

Waiting in 
the wings

vice to the president and the countrv 
comparable to that performed in re­
cent days on the Guinier nomination 
by the Judiciary Commmee. It must

an individual has been permitted to 
operate now in the Pentagon tor sev 
erai months, to obtain a Top Secret 
security clearance and access to 
some of the nations most sensitive 
,n^r7Sand 'Oplav an important rnle 
in defense policy-making — ail with­
out the Senates blessing

The national interest demands 

----- — •••■iicJ Services 
Committee (which exercises juris- 
dicuon over the Pentagons pres-

persontfied by Lam Guinier and the 
people who nearly foisted heron his 
Justice Department.

The third lesson should be that, 
had Mr Clinton made the mistake of 
sticking with the Guinier nomina­
tion. the least of his problem* would 
have been with her confirmation 
fight. As the old line goes, people are 
policy: people bent on pursuing their 
own agenda rather than the presi­
dents will cause him no end of gnef

President Clinton and Mr. Gergen 
would do well now to apply these les­
sons to another individual. Monon 
Halpenn. in line for a top appoint­
ment. Mr Halperin is expected to be 
nominated for the new Pentagon po­

sition of assistant defense secretary 
for democracy and human nghts.

Importantly, Mr. Hal perm has not 
held government office since he left 
government in the early 1970s after 
playing a role in the unauthorized 
publication of classified documents 
that became known as the Pentagon 
Papers." In the intervening period. 
Mr. Halpenn became the bete noire 
of the national security community 
and the darting of the radical left 
From vantage points like the Insti­
tute for Policy Studies and Amencan 
Civil Liberties Union, he held forth 
about the need to end ail government 
security classification and cam­
paigned for the dismantling of U.S. 
intelligence capabilities and agen­
cies.

Mr. Halpenn actually went so far 
as to aid and abet Philip Agee and 
others tn their efforts to reveal pub­
licly the identities of Amencan co­
vert operatives. As a direct result, 
these individuals' lives were jeop­
ardized — and in at least one case 
sacrificed. At a minimum, missions 
on behalf of the national secunry 
were compromised by Mr. Halpenn- 
and his fnends.

It seems inconceivable that Pres­
ident Clinton could be aware of — let 
alone have read — the writings and 
views of Morton Halpenn. Indeed. 
Mr. Halpenns collected works 
would be anathema to any bona fide 
"New Democrat." They are certainly 
sufficiently indefensible to assure 
that his confirmanon battle would 
make Lam Guinier s difficulties with 
the Senate look like a love-m.

This prospect may explain why 
Mr. Halpenn s nomination nas not

bnng to his attention Morton Hal­
penn s unacceptabiiity as a candi­

date for high office in the Defense 
Department and the need co termi- 
nate the activities he is presently, 
and presumptuously, engaged in 
without the Senate's approval — or 
even a formal presidential nomina­
tion.

_ If members of the Senate
tinue to value their constitutional 
prerogatives i something of an open 
question in hght of the Senates 
rubber-stamping of START 1 and 
other recent arms control agree­
ments). they had best help Mr. Clin­
ton come to grips with key personnel 
decisions at the Defense Depart­
ment. These are. after all. decisions 
that may ultimately prove to be far 
larger problems for the nauonai m- 
terest. to say nothing of the Clinton 
presidency, than the Guimer nomi­
nation ever was.
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Over the yexrs. Dr. Halperin hat
worked with the Intelligence oversight 
committees and with Republican and 
Democratic adminlatrationa in support 
of critical intelligence legislation in­
cluding the Foreign Intelligence Sur­
veillance Act, the Classified Informa­
tion Procedures Act, the Central Intel­
ligence Agency Information Act, and 

many years an official of the American 
Civil Liberties Union responsible for 
their work on issues at the intersection 
between national security and civil lib­
erties.

In that capacity, Dr. Halperin 
worked closely with the Senate Intel­
ligence Committee, which I chaired 
from 1987 through the beginning of this 
year. During my period as chairman, 
our committee and staff were in regu­
lar contact with Dr. Halperin and his 
colleagues. We found that he brought 
to the issues a determination to solve 
difficult problems in a nonideological 
manner that reflected commitments 
not only to the defense of individual 
liberty but also the requirements of na­
tional security. __  

NOMINATION OF DR. MORTON H. 
HALPERIN

• Mr. BOREN. Mr. Preaident. I under­
stand that the Senate will shortly be 
receiving from President Clinton the 
nomination of Dr. Morton H. Halperin 
to be Awlatant Secretary of Defense 
for Democracy and Peacekeeping. I 
welcome this impending nomination. I 
hope and expect that Dr. Halperin will 
be swiftly confirmed by the Senate, 
and look forward to working with him.

Dr. Halperin, a former Defense De­
partment and National Security Coun­
cil official, is currently a senior associ­
ate at the Carnegie Endowment for 
International Peace. As many of my 
colleagues know, Dr. Halperin was for

the Intelligence Ovenight Act. In each 
of these cases, with the active involve­
ment of Dr. Halperin, legislation was 
crafted which had the support of both 
the intelligence agencies and cham­
pions of individuals’ rights. He gained 
not only my respect and that of other 
committee members, but also the re­
spect of many executive branch offi­
cials with responsibility for intel­
ligence law and policy.

Dr. Halperin Is a graduate of Colum­
bia College and Yale University. He has 
taught at both of those institutions, as 
well as at Harvard, MIT, and the 
George Washington University.

Dr. Halperin is a person of strong in­
tegrity as well as Intellect. I believe he 
would bring to the post of Assistant 
Secretary for Democracy and Peace­
keeping these qualities as well as a 
commitment to look in an open-mind­
ed way for fresh solutions to defense 
policy issues.*
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DISCLOSURE OF NAMES OF COVERT AGENTS

Talking Points

Charge:

Response:

-He has never testified that "any restriction 
on publication of names of CIA Station
Chiefs was an unreasonable restriction on 
free speech."

--In fact, he testified that former 
government officials such as Philip 
Agee had no First Amendment right to 
disclose identities and that "we want 
to draft a constitutional statute that 
would punish Mr. Agee's conduct in 
revealing the names of agents."

-Morton Halperin believes that CIA operatives 
abroad should not be publicly identified. 
Government officials and former government 
officials who reveal such identities should 
be subject to criminal penalties.

-Halperin did nothing to aid and abet Philip 
Agee and others in their efforts to reveal 
the identities of covert agents and has 
testified before the Judiciary Committee 
that he does "not condone the practice of 
naming names..." [Hearings, Senate Judiciary 
Committee, May 8, 1981 at p. 73, Tab 1]

Morton Halperin believes that CIA operatives 
abroad should be publicly identified. He 
has testified before House and Senate
Committees that "any restriction on
publication of names of CIA Station Chiefs 
was an unreasonable restriction on free 
speech." Halperin is believed to
have "...aided and abeted Philip Agee and others 
in their efforts to reveal publicly the
identities of American covert operatives..." 



Narrative

Halperin's stand on legislation to protect the 
identities of covert agents is a matter of public record. 
He supported the Agents Identities Protection Act as it 
related to current and former government officials. In his 
testimony Halperin stated, "We do not condone the practice 
of naming names and we fully understand Congress' desire to 
do what it can to provide meaningful protection to those 
intelligence agents serving abroad, often in situations of 
danger." [Hearings, Senate Judiciary Committee, May 8, 1981 
at p. 73, Tab 1]

Morton Halperin believes that CIA operatives abroad 
should not be publicly identified and that government 
officials and former government officials who reveal such 
identities should be subject to criminal penalties.
Halperin has always believed that the identities of covert 
agents should be protected. For example, in a book 
published in 1977, he wrote that "[t]he identity of 
particular spies, or other information compromising to 
ongoing lawful operations, would of course be appropriate 
matters for secrecy as well." [Top Secret (Tab 2)]

His critics have asserted that he repeatedly 
testified before House and Senate Committees after Richard 
Welch's assassination that any restriction on publication of 
names of CIA chiefs was an unreasonable restriction on free 
speech. Halperin has never testified that "any
restriction on publication of names of CIA chiefs was an 
unreasonable restriction on free speech". On the contrary, 
as stated above, Halperin, on behalf of the ACLU, 
consistently testified that there was no First Amendment 
objection to this part of the legislation and that the ACLU 
did not oppose it. [Hearings, Senate Judiciary Committee, 
May 8, 1981 at p. 73, Tab 1]

Halperin did not support the portion of the Agents 
Identities Protection Act relating to private individuals 
who were simply drawing inferences from unclassified 
documents published by the U.S. government. In Halperin's 
view and that of many others, including prominent news and 
publishing organizations and First Amendment Scholars, the 
First Amendment does not permit the government to punish a 
private citizen for drawing conclusions from information 
published by the government. More importantly, the bill, as 
drafted, would have covered not only those in the business 
of naming names of agents, but also newspapers that 
published a single name as part of a news story or an 
organization that exposed one of its members as working for 
an intelligence agency in violation of its rules. Halperin 
never supported publishing lists of agents names as several 
publications were doing and testified that such practices 
did not merit First Amendment protection.



Halperin did nothing to aid and abet Philip Agee 
and others in their efforts to reveal the identities of 
American covert operatives. In fact, Halperin testified 
to the House Intelligence Committee in 1980 that "We want to 
draft a constitutional statute which would punish Mr. Agee's 
conduct in revealing the names of agents."

The only time Halperin can be said to have assisted 
Agee was in 1975 when he travelled to England, at the 
request of Agee's ACLU lawyer, to testify at his deportation 
hearing. The hearing was before a panel of private citizens 
appointed to review the finding that Agee should be deported 
from the United Kingdom. Halperin in his testimony did not 
discuss Agee's conduct. Rather, he simply urged the panel 
to go beyond the claim that British national security 
required that Agee be deported to assure itself there was a 
valid reason.
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INTELLIGENCE IDENTITIES PROTECTION ACT
OF 1981—S. 391

HEARING

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

NINETY-SEN’ENTH CONGRESS

FIRST SESSION

ON

MAY 8. 1981

i

Serial No. J-97-28

Printed for the uae of the Committee on the Jodidary

S. 391
A BILL TO AMEND THE NATIONAL SECURITY ACT OF 1947 TO 
PROHIBIT THE UNAUTHORIZED DISCLOSURE OF INFORMA­
TION IDENTIFYING CERTAIN UNITED STATES INTELLIGENCE 
OFFICERS. AGENTS. INFORMANTS, AND SOURCES AND TO 
DIRECT THE PRESIDENT TO ESTABLISH PROCEDURES TO 
PROTECT THE SECRECY OF THESE INTELLIGENCE 

RELATIONSHIPS

BEFOBE THE

SUBCOMMITTEE ON SECURITY AND TERRORISM
OF THE
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< ivil Liberties Union; and Mr. Jerry J. Berman, legislative counsel.
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AmeiK.in Civil Liberties Union, and ask tbem il Ibev would sum­
marize their statement us the last witness did in the mteiest o| 
tune Your entire statement will be in the record, gentlemen

<1 VI EMKNTS (H MOUTON II IIALPEItIN. Dlltl.t Toil ( I \ I I |( 
LOK NATIONAL SE( I'RITY STUDIES. AMERK AN ( |\||, ||||. 
ERTIES UNION. AND JERRY J. BERMAN. LEGISI. \ II \ i: coin. 
SEL. AMERK AN ( IVIL LIBERTIES UNION

Mr Berman Thank you, Mr Chairman, and members ol the 
ommitlee

We want Io thank you for extending the Ameii.an Civil I ib- 
< Hies Union this opportunity to testify on S. .TJI. the Intelligence 
Identities Protection Act of I'.IHL The American Civil Libeihes 
Union is a nonprofit and nonpartisan organization of over 2oo.noo 
members dedicated to defending the Bill of Rights We have testi- 
hed many times on this legislation over the last several vears, mid 
we also have interests in other matters now before the Subcommit­
lee on Security and Terrorism. So this probably will not be out last 

ppcarance before this committee.
Mr Halperin to my left, and myself have a joint statement, but 

we take turns delivering testimony on this bill and it is Mr Hal­
perin's turn. |laughter |

Mr Halperin. Thank you, Mr Chairman.
I will summarize very briefly what seem to us the mam points 

bout this legislation
First, as Senator I^eahy noted before, there is a real question in 

our view, and one which seems to be shared by the Heritage 
I oundation, about whether the real problem here is the action of 
individuals who publish names, or whether the real problem is not 
the fail that the CIA and the U.S. Government has pul inlmma- 
imn m the public domain which while, as Senator Chalee notes, 
does not say these |>eople are CIA agents, does enable |>eople. as
i he CIA has said again in its testimony today, with a high degiee 
ol accuracy to identify who are the CIA agents serving abroad 
under light cover

The fact is that if those names can be identified with a high 
di giee of accuracy by a small numlier of Americans woikmg m I he 
I'ailed Slates, they can equally be identified with a high degree of
ii mi at v by Im eign gi mips who would propose to do harm to those
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individuals by thir.itenmg their lives, or doing physical
♦ I \ r-T-\ , > r < I I . .1 1 . , I . . . . . I I . .. . . 4 ’ ' . ' ’ Harm to

on taking steps which

' ‘ iih.i iimvi iiiaiiuu. ineie are a sunsiantiai number
of Supreme (’omt cases, and it is the view of a number of constitu-

■ inn iiiii winiKi HHiiM 11 ii i_i line mr uie press to puniisn mioi ma- 
tion which it lawfully acquires, whether it acquires that informa­

them. or disrupting their activities
We think the primary focus should be

t

make it impossible for foreign terrorist groups or American citizens 
with a high degree of accuracy, with not a substantial amount of 
effort, to identify covert agents We would suggest that this legisl i 
tion is almost entiiely symbolic in that it, as the testimony has 
said, suggests that the Congress of the United Slates does not 
approve of naming names; but we suggest that legislation which
impinges on the first amendment should not be passed for ; 
bolic purpose; that such legislation should only be passed if 
have some real effect on protecting lives

particularly section Gbltci, will have any real effect unless steps

protection would not be necessary
Now second, it is (Ire view, as has been noted, not only of the 

American Civil Liberties Union but of a substantial number of 
l<‘gal scholars, that this section as now drafted is unconstitutional 
because it makes it a crime to sift public information and draw 
conclusions from that information. There are a substantial number 
of Supreme Court cases, and it is the view of a number of constitu­
tional scholars, that the Supreme Court has held that one cannot 
make it a (time lor the press to publish information which the 
press lawfully acquires.

This bill would make it a crime for the press to publish inlorma 
tion which it lawfully acquires, whether it acquires that informa­
tion from foreign intelligence sources, from foreign governments, 
from foreign newspapers, from official publications of the US 
Government, it would be a crime for a re|X)rter or a scholar to 
engage in an elforl to mine those sources to learn the identities of 
agents and to publish, for any purpose, even to ferret out corrup­
tion or illegal activities. We think that the Constitution as it has 
been defined by the Supreme Court—not simply in the judgment of 
the American Civil Liberties Union —prohibits the Congress from 
passing a law that punishes private citizens who analyze publicly 
available information and who draw conclusions from it and pub­
lish that information.

Now we think it is even clearer that the statute is unconstitu­
tional, since the Senate version also lacks any need for a bad 
purpose. The Supreme Court in the Gorin case, in analyzing the 
espionage laws,.said they were constitutional betause one had to 
have a bad purpose. One had to intend to injure the United Stales 
or give advantage to a foreign |x>wer; that if you did things with 
that purpose, with that bad purpose, the Congress could make that 
illegal even if you were talking about the transfer of information

Professor Kurland is not alone in the judgment that a bad pur­
pose is clearly needed Professor Scalia, the University of Chicago, 
now at Stanford, testifying before the House committee just a tew 
days ago expressed the clear view that the absence of a bad pur­
pose would make the statute unconstitutional That is the view of 
almost every person who has examined this bill who is not in fai t 
now in t he Just it 1* Uepailment

1 sym- 
it can

We think the case has not !>een made that this legislation and 
particularly section GOItci, will have any real elfect unless steps are 
taken to provide adequate cover. And if those steps are taken, the

effort, to identify covert agents We would suggest that this legisla- 
f l/in IC Ml 1 t I I 111 t> r 11 irxkzvl 1.. 11. 4 • * ■
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I s

our leiiiaik" We

I he Justice l)ep;uImcnt has now made it clem, and il did it 
again this moming. that a bad purpose would be acceptable; that it 
could accept the House version as well as the Senate version We 
think that any chance that this bill has to be constitutional re- 
<|uue< that lheie be a bad pui|x>se; and that it be a bad pin pose 
vshii h goes to diievllv neutralizing agents' activities 01 injiinni'. the 
I I n111 d Slates

biiKilly. I would like to say just a brief word about the <pn^lion 
ot the inclusion of the FBI. The objection is not to the inclusion ol 
FBI agents who serve abroad The objection is simply to the inclu­
sion of FBI agents who serve within the United Stales who mav be 
involved in spying on American citizens involved in political activi­
ties who aie suspected of being involved with foieign poweis We 
think that raises very serious additional constitutional questions 
about the right of those groups to ferret out iniormers who mav be 
within their organizations. In our judgment, that vairies the bill 
into another dangerous area for which there is no recmd at all of 

necessity.
Mr Chairman, that is a brief summary ol 

would be delighted to answer your questions.
| rhe complete joint statement of Mr. Halpeiin and Mr Bei man 

follows |
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ninq <^ir position that the
section is unconst

t •» f oc«ia ourwint

r'on’p-
I I ’’li • hr* pu I sn I* 'losiqn*d toi t ! n pa r t i < ii I »r .serve. Wl | |

r 1 " 60 I ( • ) ' s pi <>li 11> i t i ons make

f-r f.
r

• > r Im - i '■ .ippnm.l to • »ur idem I f y our I nt <• I I I i.-n .

f f i < ■ ■ i s serving u n<io r <■ -v^r abroad? We believe t fir till

ire correct, then t l.e legislation before you J S mo f o I y

rynlu.l.c in ,ts protect ton for agents but does violence
I lie

I r III. I cl rs Of the first Amendment .

•• <k Ii Irg i s I.it inn.‘•iia< t

A i
iw > i

■ -'f t .......  601(a) and (b>1 (b> *s symbolic or constitutionally d< f..
t

lliesc actions would make it a crime for a present or former

I' • v r i unit •nt official who learned the identity of CIA
or l n I Vf.-M I <?

sources through aerrss to classified information' 'I to k 11' 'W I 11.1 | y

irvral those identities to an unauthorized person. S i neo S IK It

Is have obtained access to the identities of sour, •••s t hroiiuh

'heir we do ri.it think the imposition of a• rnpldyment,
Cl lllllll.il

malty on the disclosure of such information by these
<’f ( I r I a I s

to be unreasonable. these officials are in a

I f

in. I win .se identities cannot be gleamed from public sources

-..•ct ion 601(c), on the other hand, would seek m I’lmisli

my person who -discloses any Information that identifies an

individual as a covert agent,* even if the information is m

he public domain or readily available to any person or gumpi

.ho tak.-s the trouble to ferret it out. The information winch
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Moreover,
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li»’ i i t ho CIA

Pr«j i sr nr of emir sc ,> , * United St He*; I • vr r niiu'iit

i <«. wh..- i k i - sues ,ire iva liable | n III. • •** ^rouml

I hr wi 11 I ■ I Mi III |h f tlf iRqurs f<.t the p.st few y.acs hive not

been I.I I h<" nt.ite HcpAt tmcnt has not classitind
t hem, .iinl

forced to release them as a result

penrl i ini I i . •••!< >in <. I im.ition Act lawsuit brought on b<i,.i I f of

<1 i p lom.i li<- h I A I o Simpson v. Vance, No.in-; . 7 9 - 1 H in (I >. r ' C I r . ,

Hept. 2i ■ I IHOI III.I. e.| , the State Department coir; I de rod de.

not to ■ I m I f y t ho niojt.iphtc Register casts considerable doubt

on t he I for I wisdom of congressional enactmentIII. of

sect ion i.ll I |i ) .

Hu- te. Iini pu s for determining the Identities of cia employ­

ees und.i light diplomatic cover from these publically available

sour een li ivi. i r t i < I ••••

I he r ooi of I |,e pi . 1.1 em. ii-cordiiiM to the CIA, Is t II 11

i t won I d adnit t

regard to faithless employees. it has been widely known for many

years that the niographic Register could be used to determine which 

persons listed thete are likely to be CIA officials, and journalist ;

and acadcmii s have routinely used this technique to determine who 

the CIA of f i <-er s in any -liven capital are

The Is not disi lo-.iires mid. I y t in- p i ■

or pub I 11' but t ho t I

in mak i n-i I ti i •; obgence officers abroad. And we are not alone
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11 m 

gov ■

I li - 

I n-
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the government may
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ticcau- I- of the disclosure of sensitive informal 
tia-.ed on piivileqed access and made by faithless 
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tcllig.-ine ■ ■ f f o r t . t he public has become aw.itc of
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to -I i s t iii-fu i sh CIA officers. 3/ 
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or om
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I II I t w I t hou I

a iegurgit it ion from some compendium...Others could 
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roiint <t t ci i <>r i sm invcs t i q.i t ion) :

w.>) I StK’ot Journa I article rlotailin-i c>vt t lies

between t lie CIA and floeinq's Japanese aqcut .

the press or an author uiade I tieill ofI i> t hese s t or *: i ■ oi
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Although the Senate Intelligence Committee Report
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the disclosure element of the bill.
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«<> puhli. dfftut.- ami not -.imply thoso
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t Im fact that the CIA is giving such .1

lb- reports also that the intel I l cjr Ik »» com •

in I I i * •n i <i »p|» 1 r .int
/•

• •I the oversight provisionsv 11 -1 it > ■ - n of the

Ila t i. .ii i I Secuirty Act an amended last yar.

A l | . f • • ’peels that a terrorist gt.-up m.i.le 

"p I > nl.m exiles in Florida is controlled by 

per  who were former sources of operational

isst-it imc to the CIA. She investigates, uncovers

the p i-it CIA relationships, and publlshc-i the

stiny, giving their Identities.

Tli.-.;e Si-i-n.tr ios and a number of others make it clear that

the scope of the bill would cover legitimate newsgathertng

activity uid public debate on important intelligence and for-.i tn

W<- inid.-r st and the drafters to bep<> I i > y I ■-.lie-; .

have no intent ton of covering s ueh s i tua tions, but t he plain

remains very broad and would Inn ly chi I Ilanguage of t In- bill

pub I 1 c d.-li.it e .

The Con-; I 11 ut i • -iia I I .•.in-
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1'im.r v. United Staton. 40 1 II S

t tie I udci I n format t nri - - howovr r11.1 r I y I viii’ i Ipit* I

ini«» I he public* domainh i«? • -mo ii it » v •

nrunI I Ivo I n f orm.it 11 »n ,r I -th* 1 or I i i. It <. I Ml I I Mill- - II II.*|i i -I

■ • tI ♦ I

(•<■»«: srr a i • n of the ore^s. A I me of SiK’l 'I ii t o * ho ••it ti i itno

Landmark Communicat ions , I in- .ir.• «tnpCM>r t n Uns

R29 (1978) (statute proh i b i t I i»<i pul.I4 Ir. U.S. 11 i 'llVI r j i • • i _a » i >

I.f .nnfldriil Ml |’in< ro.lmq into judicial misconduct);

( 1975) (statute proh 11> i t i n| |.il-420 II 5. 469cast mg v. Colin.

juvenile offender which ri dentit y of aI I <■ n mn n( t lie

As Justice Burger lias n i ».• Irecords).ol.t a mod f r "m enur t

lhe government cannot restrain publication of

information the media arqui res •-anilwhat ever

which they elect to reveal.

1, 11-14 (197BI;Inc.. 4)8 U.S.Hut I li I ns _V . KQED. oo

99 S. Ct . 2 26 7 ( 19 79) : I >h1 "S •. •v. hilly Mail rub. Co. . Ill I

District Court, 4)0 U.S. 108 (1977)Pub I i -.h ing Co. v .

l-erhaps the rase m..<it directly on point is th- wi I ly

|uoi cd opinion of Jud'tc Learned Hand in United States v Heine.

-. i in i laiHeine engaged tn an activity vet,2d fl I 1 ( | 9 4 5) .151 I

have given rise to section Gelb )

I.id !<•In ,c>ver t urn i iiq this conviction for espionigc.Vi I .r..

Hand t a t ed

winch Heine collected was fromt lie I n formal I on

o.Unary magatines, bool's andv u I <ui’i s«»n» • r s :

technical catalogues, handbooks andnewspapers:

Ulis material he conilrnsm! and at in-i' ■P oil li.i Is;.

..Al) this information tame fi'.m
ii his r op«»i * *

wholawfully acessible to anyonewer e

sift, andt he pains to f i nd ,to takewas w i I I I ti'l

o|late 1 t
t H -invo I

■ ■ in I .oI -A I t ho11 ill

also be read as a judici’l i n t ■■ t

mt ct pt .a i - i. hi .. i».. t ,•

v Yot k

of

’.mi t It

will <

ihiIiI (cat Ion once | t lias lie. . inc

to t li

I .os i t ion.

it will. Ii appears t o

I put! I h I !

< *x hi<. 1.1-

argued that Heine simply

p.ild t

71 I t I a fl i i

Thn i< • v«-1 imii-

.uir< t h i *

i r ran
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pr<'tdt i-.n • I 1 ■•"st I lot ll.ndl | t y ,,f t|,c

S t .11 II t r> I ■ lysis Of t ,hpil lllfornit,,III I
I f• • 7 • • I»

.» I I I h<»‘t t||e fore I qi» fi 11 (on I <1 thin r . | i f | , 1 t

ShoU l<| he | • i n| r..| ..ui t h* t t li* hiRt h n Dep.i i t menr I » . f y u

I t y i t, I« I li lt ’;«•< t |.>n 50l(. | <>f s. •• I »■ ind

HR. ■ ■'ll I I I 111 I. I I y .lull tons . S t 11 i nq that inni
• ■III* (•.III

II** >f • I I "II 1 • I.. lit of<•<iiiv i i t i . I r-ompt irnii s i ni inform.ir

t he nit 11 in i II ' i "if t lie "(ill ma I inn was madr i v .i i I lb I e

I n I f t li-i did not attempt1'iver nment t . > restrlet

t S d I ssrln 1 ll.lt I 111! . If I Ilf Information was available

"tie from l.iwtully n ■ .......  tl.li> sources " Deputy Assist mt A t t ot ney

ili'tmrai llnl.e I.. Kiitli li .•xptessed critical doubts at Stu ■

In ptoposiH. •;e. t inn of such breadth, SI . 220.

■Idly . Into a di f f icult .ii ■• « V*’ I • «

‘born cI insificd'

i n f o i in 11 11 >n , text that will often borderi n

<lf I lli| .oil III | pul. I I I policy rlotiat . A speaker’s ■•111 emeut s

alxiut .•over t irs could be punished even t linu.jli they

air Hol ti.eie.l on a. . ess to classified information. do lint

inside inei hodolo.jy acquired t>y tlie speakeruse 1 n

govr i nmi n t i i I

'tovernment service..

Unaci niiii t ii. I y . tie Justice Department retracted C< HI -

st it utIona1 imctiil.ec

■ie. t i on '.it I to adit a "pattern of ar t i viile-."

element and . h ni'ie.l the specif lc intent requ i i cmrnt (mt I o

impair or impedr intelligence activities) to

(reason to believe that i mpede

t lie foreign i nt ■> 1 I i grner activities of the United Stat.-.I. To

be sure. the Justice Department expressed the concern th.it . In.

subjective intent el emen t could have a "chilling c f f< ■ t" * in

A ma t ns t r ■■ nn i.uirnalist who occasionally writes

s tor i I. ised informal inn con. ernin i

t lie pub Ii., nr
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whiili f .reign Icnlnrs are thouqltto have mtelll-

e r n 1 11 i oif.li i |>, with the United States may fear<* f I ■

th.it any other sinries by him critical of the CIA

foreign i nte I 1 i'fiir-e activities.

the “ reason tn believe" standard does not -ire HmII. -ever .

sriu-o critic and non critic must■’ h i 1 1 i ■>*i e f (e< t ” |ue s s as t. •

whether <>r not he or she la covered by the statute ai,.| .ertai i .

resolve the "political born classified" problem.I es not

Significantly, while the ACLU and a number of

onal experts such as Lawrence Tribe of Harvard and Iloyd Ahram-.

I.e I i eve t hat

■ lianr c ofweight of opinion is that If section 60l(c> has any

ft must include a specific in-pissing constitut Iona I muster.

Not, we might ad.I. a generaltent, or bad purpose requirement.

"intent io impair nr impede intelligence activities"

citltcn has a right to do throri jh spee. I.In H.R. 4--whicll evciy

and communication under the First Amendment--Imt a lad ■ ur pose

i il omq t he

I n

( l<M | ) ii.

i n i.e I i eveintent or reason

Uni ted St >« --s

o the advantage of a foreign nation" to require had faith

I • • I

have little doubt that it I".Ivery p r e<- i sc 1 y .

law I ha II cannot see how a

IA 11 hough

and incnn-. isten. y 1 It
i iii’ftn^ t an« y

I

See also Letter from Professorthe part of the defendant.

Senator Edward Kennedy. September ?r..
ri.l lip n. _k.ul1^!1-

In response to your request. I can frame my

constitutionality of Section SOI(c|

.,. tivitK-s of an a.j.u.t by the fact of dlsclosum

United States . JI 2 U S . I't

publication, without malicious inb

an-l

op i n i on on t li<* <

the section cannot be made const i t *it inna I . the

flit .

mit • ms t l t nt i nn.i I .

be • ikrn in rvidnnre of an Intent to inipfh*

r.M h as iivinq advantage to a foreign power or nmi

M s.-l f .

will

.v; net li

iiihlbltn th*

< oustitnt-

of information that is in the public domain

previously published can be valid.

this regard, sec Gorin v.

tftpreting the espionage statute's

ih.it (information) will be used to the injury of the

r ■ |n I t
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i 3 ions , I should he very mu h

s ui [■ r i s> I if i hi t Court, to speak nt thonot I <jw>' r

federal oiirts, wore to legitimize what is. for mi>

viol it Inn of 11 i

. s

We also . i | 1 ymu at t «nt1 on to the testimony of Antonin Scalia.

ofP r o f i • s ■; o t ■I mford University, and Phil II. Ih-y niann ,• r

Pt ofURsot of v.iid Unlvetslty Law School I. foie the Houseiw .

on Apti| A, I •> R I ; both of I hem look s i in i lit

positions with respo. r to II . R . 4

Cone I us ion

Mt. ( li.i i t man , !i. 191 is unprecedented legislation. Only

twice in our htnlory has Congress legislated a [tohibition on the

right of the pioss to publish classified information. a narrow

atomic ciiei-iy i n f o t ma t i on , 42 U.S.C. $ 2274 . Bolb i nvi > I ve highly

ti'chiinat mfoi mat ion which minimally rstrict the flow of news.

When In oailet ■ ategories of information have been involved, such

as when I'onqt ••*;s considered and enacted the current espionage laws.

and puli Iicat I on were excluded from the

f.ee Fdgar and Schmidt, The Espionage Statutes and theStat nt os•

P_ublic.it ion of l>efcns<!_ I n format ion , 7J Col. L. Rev. 9 JO- 1087 ( 19 1 t) .

J9l'a section 601 (<•) canAs we and others have shown, S.

spi’cct? and rommun I cat i tin coin i n I ng importanterr ions Iy 1mpu t on

It is opposed on policyintelligence and foieign policy matters.

and const itulitmal grounds by almost every major press orgamzat- 

ion, by leading newspapers including the New York Tjmos, the

Washington, Post, and Chicago Tribune, and by over GO law professors

experts whoEven most ■ oust 1 tuti. ma Iand constitutional experts.

favor tins legislation, oppose the Senate version

listi >nM' 11 covet ,

Amendment principles without solving the problem id piotecting oul

I I |ldagents and intelligence activities overseas.

the First Amendnu ni 
9 ’

Ila i

i nipt e.|

publishing codes, 18 U.5.C.S 798 and highly sensitive

I each of I lie

Sup rerne i .mt I

I lie p i • •! i

Be iuse id

the bill may have a serinns impaii

liy i on gi •

Ih. . |e it e-.t

Intel 1 i gi'nci' < < .mm i t < >•••

in ibis era..

prohf^iit ion on
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’he bill may<»v p r , <un<Hin t to no more than a symbolr 'irsi urn i f

I issrd

urge you not to p.iss S. 1‘s section 601(c). Hiiwevp r , 1 f

to ( tocer.l. we ask you to explore ways to
n r row

• hr r •• i. h o ( I he b i I I . F»»r example,
■ vert

»|Pi»t should he narrowed to include only those U.S.

. mp 11 .v... Foreign leaders and FR1serving ovrr jr »*•. . agefii 3 i r

-h-nild rx< I udrd from the definition.l.. .mr

should subs I i l u 11- a bad purpose.» h«> perhaps alono • )>•' I HU'S

■ i in plate of the objective "

i I i <'v. • s t an-1 i rtl . (We s,iixnit that both Intent and rt'anott i <'

I 1 lev. similar piosccution proof and graymailptesent I

mil slu.old not be the basis for choosing one or the other

I or mu I a t Kin) . Finally, we believe that a •justification' <1. (.nsc.

10/whit-h piofessor Robert Rnrk Implies,

' Im bill, so that it will not apply If the disclosure

illegal or unauthorized intelligence activities.

We again thank you for the opportunity to testify to.liy on

n I
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HHST AMENDMENT PROTECTION

Senator Den ion Thank you very much, Mr. Halperin. 
Either of you gentlemen may respond to these questions. Do you 

believe that first amendment protection should ever give way to 
national security interests? And if so, under what circumstances? 

Mr. Halperin. We believe that Congress can pass legislation 
which punishes individuals who disclose information with the 
intent to injure the United States or give advantage to a foreign 
power That is what the current espionage laws do. We do not 
think there is any doubt about their constitutionality; nor do we 
think there is any doubt about the constitutionality of the first 
apctionj of thia bill. sectiOM 601 CBT and (b) to punish individuals 
who have gotten authorized access to clajwitied information and 
used thnrgccess to learn the identities of agents.

-We-TftT'hoT believe that it is constitutional to punish private 
citizens who use only publicly available information and who pub­
lish that information without any bad purpose.

Senator Denton Would you describe the nature of the American 
Civil Liberties Union as an organization, its purposes and so forth? 

Mr Berman 1 think 1 said that at the start.
Senator Denton. Nonprofit, nonpartisan?
Mr. Berman. Yes. It is a------
Senator Denton. I did not hear any tittering when we said 

nonpartisan. 1 am hearing a lot of tittering on other statements, 
Mr. Berman. I do not hear any tittering, Senator.
Senator Denton. No, I do not in this audience, but I think I 

would out in the hinterlands.
Mr. Berman. Well, I state that we are a nonprofit, nonpartisan 

organization dedicated to the defense of the Bill of Rights. You 
only have to look at the caseload of the American Civil Liberties 
Union to know that we have cases in the first amendment area and 
in other areas where the Bill of Rights is affected which cross he 
political spectrum. 1 could list some of those cases for you, if that is 

your wish.
Senator Denton Thank you, sir.
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diinensions of the debate and to argue for the widest latitude. ;
have suppoited legislation which attempts, \miIm.

Mi .Ian Yes, Senator, the American Civil l.ibeilivs Union - 
the Cemer for National Security Studies is a project of the Amei i-
< an Civil Liberties Union Foundation

Senator Denton It may be relevant, then, in this hearing to 
note that among other things that memorandum stated that it was 
the position of the ACLU and the CNSS not to sup|>orl covert 
htion or espionage activities abroad in peacetime and this U a

< ontinuation of the quote "i e , absent any congressional declaia 
i ion ol war ”

It would seem Io me that since that is not the position ol the 
I I S Government, that we might have a conflict of interest here Is 
this still the position ol the ACLU and the CNSS?

Mr Herman Yes; it is It is the official policy of the American 
Civil Liberties Union. We have advocated that position before (he 
Congress. The Congress has not agreed with us, and has authoiized 
covert operations. We are still prepared, at a hearing where that is 
(he issue, to discuss that; but that is the position of the American
< ivil Liberties Union.

By the way, it does not mean that because we have a position 
against covert operations that that is the basis for or has any 
leason why we object to the third section, section (ittlict, of Ibis 
l< gislat ion

Senator Denton It does strike me as curious that a group con­
taining men as intellectual as you would not realize that every 
other major power, and indeed every minor power I can think oi, 
dor‘9 engage in such activities and that it would not be in our 
interests for self-protection to do the same. Do you know of any 
major power that does not engage in these activities in peacetime7 

Mr. Berman No, Senator; we do not.
Senator Denton Does the ACLU and the CNSS believe that 

American decisionmakers should be kept informed7 And how can 
this be done without intelligence collection?

Mr. Berman I think we do need intelligence collection, sir 
Senator Denton. But, then, not covert action or espionage activi 

tms abroad in peacetime?
Mr Berman. I think the heart of our position goes to cover! 

operations abroad. Senator. The position on espionage. I think 
there is room for disagreement within the ACLU. I just want k 
ro< all that it was not surprising, 1 think, for the prlicy statemerii 
at that time, given the record of revelations of how intelligence 
collection and covert operations had gotten involved in dubious 
operations abroad, the conduct of secret foreign policy, when oui 
commitment is to open government. There is also a record com 
piled by n number of committees before this Congress of illegal am 
unconstitutional activities directed at American citizens in tin 
United States arising from the same covert capabilities of tin 
United Slates. The visceral reaction of the American Civil Libertie: 
Union is to protect the Bill of Rights, and to give the wide* 
latitude Io the Lust amendment and to an open society

We realize the tensions lietween a national security stale and lh< 
liist aimmdment We trv to, within the Congress. Io accept tin 

am
• believe, t
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interest, or even in our realm of survivability possibility 
not conduct covert information to find out aoout the oo<

proliferutiou7 And how can this be done without foreign intelli­
gence?

extend—this is a personal belief—were you to extend your elloils 
on behnlf of what I believe to be a true love of liberty and get into

•ut

M7

strike a balance between national security and civil hbe. 
cerns

Senator Dknton Well, in this era of intercontinental ballistic 
missiles, nuclenr weaponry of various kinds, the difficulty of ascer­
taining without a free process of open verification invited by the 
other governments, how would you see it to be in our national 
interest, or even in our realm of survivability possibility, if we did 
not condui t covert information to find out aoout the possession of 
weapons, the degree, the number7 Do you support arrest nuclear

Mr I Iai.i euin. Senator. I want to make it clear that what we 
have to say alwnit this bill does not depend on the formal position 
of the At’IAJ that we should not be engaged in peacetime espio­
nage. If what you want to do is engage in a discussion about how 
we learn about Soviet weapons, we are prepared to do that; but 
that is not what we understood to be the purpose of this hearing, 
or the scope of this hearing.

The fact is that most of the information, if not all of the informa­
tion which we rely on to monitor weapons' deployment of our 
potential adversaries, is collected by technical means of intelli­
gence, ufl you know Ihe ACLU position clearly distinguishes be­
tween that and what has been referred to as ‘‘human espionage '' It 
supports the technical collection of intelligence by various means. 
It supports the analysis of that information and the provision of 
intelligence information to the President and to senior officials .

Similarly, in the case of nuclear proliferation. The information 
about nuclear proliferation is not a secret. The problem is, what to 
do about it As numerous Senators have stated on the floor of the 
Senate, we know which countries are making nuclear weapons 
The problem we have is to decide how to deal with that problem.

So that 1 do not think one needs to support particular kinds of 
espionage if one is concerned about those issues. But I think those 
views on that issue do not bear in any way on the position we have 
taken on this legislation.

Senator Denton.’Well, none of us, especially myself, is exempt 
from questioning regarding the philosophy from which we come 
and how that might color or explain |>ositions that we take The 
ACLU and CNSS cannot support the SALT Treaty- I mean, I am 
sure you have a view on that. How you can support such treaties 
when we do not have verification unless we conduct covert activi­
ties is something that escapes me. And I believe, were you to 

on behall ol wnai I believe io oe a true iove ui iioi-ny m i 

that field, you would change your position.
Mr. Halperin. Senator, with all due resoect, the SALT 1 reaty is 

something I happen to know a great deal about
Senator Denton. No; I do not mean about the SAL! 1 reaty 1 

mean about the necessity for covert intelligence overseas against 
which you have taken a position in general

We have a vole pending. We will recess for la mimiles now mid 

come back after we register our votes
[Recess |
Senator Di nion rhe healing will lesume.
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i llorts are I think in many areas, and you frequently have taken a 
very unpopular cause on the far left and on the far right and many

s< <

politics that thia is a genuine problem, a genuine threat. The 
.......... nC miiAnnl ao/'iiritv anrl »»rr*w'tivp intelliffencp Bothering IS

gc 
d Ithough your intentions are most honorable and I am not question­

ing that, I have a little bit of a theoretical problem of whether, if

you

iple, the problem ol security. • i
dmired your courage in defending the Nazis marching in the

(

I wii. .er now to Senator East for any questions he might have 
Senator East Thank you, Mr. Chairman
I will try to make my remarks very brief, because I know of the 

gient tune constraints under which we are all working. 1 am some­
what troubled with the ACLU's position on this matter of protec­
tion of internal security I do not mean to make the philosophy of 
the ACLU the center point of our discussion, because I appreciate 
that that would be an interesting subject for another forum and 
you are not here to discuss that, but as commendable as ACLU’s

ptovoke The purpose was not really to make any legitimate, fun 
I nnenlal point ol communication under the first amendment

y .u take that position and keep pushing it to the furthest extreme, 
al some point all of these other things are never considered For 
example, the problem of security. • i

I aomired your courage in defending the Nazis marching in the 
Jewish community in Skokie, yet I felt at the lune that perhaps 
Nazis ought not to be parading in Skokie The purpose was to

things in between—I am just trying to work up to this point.
One thing that is sometimes troubling to the ACLU is not their 

devotion to the cause of civil liberties or to our freedoms under the 
Constitution or the first amendment, but sometimes an insensitiv­
ity to the fact that in the real world of politics we have many 
tilings to balance You have the problem of freedom; you have the 
pioblem of security It reminds me of Thomas Hobbes, the famous 
Englishman.

Now Hobbes was obsessed with security. He thought security was 
I he. onlv thing that mattered. So he developed the theory for the 
modern authoritarian state, which I am deeply resistant to. as I 
well know you gentlemen are. Hobbes raised a good |>oint Security 
is important, but if you raiae it to the first principle of politics and 
exclude everything else, you are going to get some very perverse 
results authoritarianism, and perhaps even ultimately totalitar­

ianism
Now it occurs to me that if you take the concept of the individ­

ual s fieedom, intellectual and in every other way in the broadest 
scope ol the word under the first amendment and the entire Consti­
tution, and you elevate that to your first principle of |>olitics and 
jon exclude everything else, you get some |>erverse results, in the 
smse that it seems to preclude a really genuinely effective policy of 

national security.
We know that in the real world of international and American 

politics that this is a genuine problem, a genuine threat. The 
pioblem of national security and effective intelligence gathering is 
just imperative, it seems to me, to maintain the kind of society we 

want. . .
If we are not able to strike some balance here, we may in the 

name ol preserving the freedom end up losing it because we are 
unable to develop the ability to defend ourselves against those who 
in e less sensitive, the authoritarians and the totalitarians

Thus, it strikes me that in your position, gentlemen, that al-


