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December 13, 1994

MEMORANDUM FOR THE PREYIDENT

THROUGH : LEON PANETTA
FROM: HAROLD ICKES @
SUBJECT: Restrictions on transfer of White House and other

Federal employees to the Democratic National
Committee or the Clinton/Gore Re-elect Committee

As you requested, I have checked with the Counsel’s Office
regarding the legal restrictions on White House and other federal
employees moving to the Democratic National Committee ("DNC") or

the Clinton/Gore Re-election Committee ("Re-elect") (which has
yet to be formed). My understanding of the applicable law is as
follows.

Section 207, Title 18 U.S.C.: The basic restriction is contained

in sections 207 (c¢) and (d) of 18 U.S.C., a criminal statute,
which applies_to_"senior" and "very senior" “Tederal employees.
In essence the statute states that if one has served as a
"senior" or "very senior" employee, then, for 1 year after the
lormer _emplayee leaves_that "senior" or "very senior" position,
the employee may not Knowingly make, with the intent to ik
influence, any communication or appearance (sometimes referred to
herein as "contacts") seeking official action before an employee
or officer of his/her former agency. For "senior" or "very
senior" former employees serving in the Executive Office of the
President ("EOP"), this includes contacts with the entire EOP and
includes communications with and appearances before the President
and the Vice President, if ??f; contact is made on behalf of any

other person (i.e., the DNC Re-elect) .
_— —_—

For former "very senior" employees the list of prohibited
contacts also includes individuals appointed to Executive
Schedule positions (essentially Senate-confirmed Presidential
appointees) in any agency which includes the
Secretary/Administrator of the department/agency and typically
the top 4 levels in the department/agency.
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Unlike_'"verv senior" employees, those classified as 'senior"
employees are not barred Lrom contacts wikth federal Execytive
leT8l EmMpIayess 1n agencies outside the EOP. (Note, however,
that the President’s Senior Appointee pledge, discussed below,
bars contacts by certain former "senior" employees with Executive
level employees holding positions outside the EOP.)

This restriction applies to all matters, regardless of whether
the former "senior" or "very senior" employee was ever officially
involved in a matter that is the subject of the contact. 1In
addition, the restriction applies to any matter about which the
former senior employee is seeking official action, not just
matters involving specific parties.

The basic criteria for a "senior" employee is compensation in
excess of $108,200. The basic criteria for a "very senioxr"
employee is compensation in excess of $148,400 (or $133,600 for
EOP employees), as well as all Assistants to the President
regardless of pay level. By way of example, I am considered a

= and thus, if I were shifted to the Re-
elect, I could not communicate with or appear before anyone in
the EOP, including you and the Vice President, or any Senate
confirmed appointees at any agency, for a period of one year if
that communication or appearance were for the purpose of seeking
official action on behalf of any other person, which, in this
case, would be the Re-elect.

The restrictions with respect to each former employee vary
depending upon the status (title, jurisdiction and salary) of the
employee, but the basic rule is outlined above. Thus, for
example, it is my understanding that John Emerson, is classified
as "senior" (not "very senior"), and, therefore, would be barred
from communicating or meeting with any EOP employee, the
President, and Vice President for 1 year. Since he is not "very
senior", unlike me, he would be able to communicate or meet with
non-EOP senior officials and employees outside of the EOP.
However, restrictions under the Senior Appointee pledge,
discussed below, will limit the scope of permissible non-EOP
communications/appearances by "senior" employees like John
Emerson.

By contrast, Counsel has determined that Kevin O’Keefe is neither
a "senior" nor a "very senior" employee and, therefore, sections
207 (c) and (d) would not be applicable to him as long as his
communication with or appearances before EOP employees don't
concern matters that he participated in personally and
substantially while at the EOP.
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By way of another example, the bar contained in section 207 would
apply to Eli Segal only with respect to communications or
appearances before his agency. Thus he would be able to appear
before or communicate with anyone in the EOP other than on
matters which pertain to his agency (National Service).

Restrictions under the President’s Senior Appointee pledge:

In addition to section 207 of 18 U.S.C., there is a 5 year ban
imposed by the President’s "Senior Appointee pledge," ("pledge")
which you initiated. It applies to all Assistants to the
President, to Deputy Assistants to the President earning $100,000
or more and to other full time non EOP, non-career Presidential,
Vice Presidential or Agency head appointees whose basic rate of
pay is at or above Level V of the Executive Schedule (currently
$108,200) .

The language basically tracks that of section 207 and, therefore,
it can be argued that the 5 year ban under the pledge, must be
applied as if section 207 required a 5 year, rather than a 1
year, bar.

There are 2 ways of dealing with this. One would be to reduce
the 5 year period in the pledge to 1 year or, in the alternative,
interpret it so as not to apply to personnel who are shifted to
political campaigns or political committees. The latter is
probably the preferable route.

According to Beth Nolan, the ethics expert in Counsel’s office,
there have been prior, but, to date, unadopted, proposals to
amend section 207 so as to make it not applicable to personnel
ho are being transferred from federal employment to a campaign
ommittee. This exception was again unsuccessfully sought in the
last Congress. Whether we want to again seek such an exception,
needs to be discussed, and I will take it up with Leon.

In addition to being 4 years longer, the pledge is broader than
sections 207 (c) and (d) in connection with EOP employees (but
not in connection with non EOP federal employees). Under the
pledge, an EOP employee is prohibited from communicating
with/appearing before any employee of the EOP and, in addition,
any non EOP department/agency where the former EOP employee was
personally and substantially involved in the ongoing oversight
of, or significant ongoing decision-making in the
department’s/agency’s budget, programs or personnel actions.

Thus, for example, even though under section 207, John Emerson,
as a "senior" employee, would be permitted to communicate
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