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U.S. Depurtment of Justice

Office of the Deputy Anomey General

The Depury Auuiney General Bashingon, D.C. 20530

April S, 2000

MEMORANDUM
TO% Mara E. Rudman, Deputy Assistant to The President For

National Security Affairs And Chief of Staff For The
National Security Council

FROM: Zi Bric H. Holder, Jr.

SUBJECT: Recommendations concerning the use of forfeiture
sanctions in connection with a law enforcement action
in s £ Navy traini exercjises at Vieaue o

As discussed below, I recommend the €following division of
responsibilities with respect to the use of forfeiture sanctions
in appropriate cases of violations of the Vieques Security 2Zone:
(1) the United States Coast Guard (USCC) should be responsible
for seizing vessels in appropriate cases and transporting them
for storage to the Roosevelt Roads Navy base; (2) the United
States Navy (USN) should support torfeiture proceedings by
providing vessels, storage space, attorney support andg, to the
extent possikle, by reimbursing the Departments oI the Treasury
and Justice for forfeiture-related costs; (3) the Unired States
Marshals Service (USMS) should provide additional storage space
and expertise to the extent they are unavailable from other
agencies; and (4) the United States Customs Service (USCS) should
generally handle forfeiture proceedings. Further, based on legal
as well as practical concerns, 1 recommend against reliance on
detention of vessels without forfeiture. Finally, to allow
adequate planning, a decision with respect to the assignment of
forfeiture responsibilities should be made as soon as possible.

I. Background

At your request, I am submitting rhis memorandum on behalt
of the Department of Justice (DOJ)., which has been designated as
the lead agency for operations designed to allow the United
States Navy to resume training exercises at the Live Impact Area
(LIA) on the island of Vieques, Puerto Rico. Set forth below are
DOJ's recommendations as to how the President should assign
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agencies from four different departments. In making these
recommendations, I do not intend to suggest that the proposed
assignment of responsibilities is legally required or even
favored. The President's broad authority under the Magnuson Act
renders lawful the division of responsibilities I propose as welil
as a myriad of other possible arrangements.?

In making the recommendations set forth below, I have sought
to balance the abilities of and the constraints operating against
each affected agency, as well as concerns about the potential
.mpact of participation on each agency's core mission. I have
also given consideration to the fact that implementation of the
Magnuson Act is, by its nature, outside the core mission of every
government agehicy. In essence, the Act i1s an emergency prcvision
that allows the President to draw on all parts of the government
to respond to circumstances that are by definition extraordinary.
Accordingly, in my view, no federal entity should be considered
uniquely eligible or ineligible to contribute its available
resources to the successful enforcement of the Magnuson Acct.

I further recognize that the following recommendationa place
purdens on agencies other than my own Department. However, the
recommended assignments with respect to forfeiture are only part
of the overall picture. 1In an effort to help ensure that the
United States Navy can fulfill its mission, the Department of
Justice has agreed to contribute heavily to the resolution of the
emergency sSituation on Vieques. It has already dedicated a
considerable amount of time, effort, resources and personnel to
this matter, and will continue to do so. Most jimportantly, it
will place a large number of its law enforcement agents in harm's
way to help a sister Department fulfill its missior, and will
likely bear the brunt of any public criticism that may result
from such actions. Against this background, and recognizing that
there is no perfect or risk-free resolution of the matter, I
believe the following recommendations with respect to how

forfeiture responsibilities should be assigned are eminently fair
and reasonable.

! While there may be a legal issue under the Posse

Comitatus Act regarding the extent to which primary

responsibility for handling seizures and forfeitures can be
assigned to the USN, the fact that the USN has nc existing
process for handling forfeiture but can unquestionably (and

lawfully) serve inn a supporting role strongly suggests that the
legal issue need not be resolved.

3
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A. The President's Authority to Assign Responsibilities

in the apsence of any further action by the President, I
believe that there is a strong argument that the USCG is already
authorized to conduct forfeiture proceedings pursuant to the
Magnuson Act regulations codified in part 6 of title 33 of the
Code of Federal Regulations. Moreover, the USCG has argued, not
unreasonably, that it is 1tself authorized under the Magnuson Act
regulations to designate an agency to conduct forfcitures. See
33 C.F.R. § 6.04-11 ("The captain of the port may enlist the aid
and cooperation of Federal, State, county, municipal, and private
agencies to assist in the enforcement of regulations issued
cursuant to this part"). Nevertheless, considerations of
iitigation risk as well as the USCG's lack of a regulatory
structure to conduct forfeitures suggest Lhat the President
should expressly designate the governmental entities that will
have responsibility to conduct forfeitures under the Magnuson
Act. There is no question that the Magnuson Act provides the
President with authority to do so. See 50 U.S.C. § 194.

B. Recomme ignments

1. United States Coast Guard
Department of Transportation

The USCG has stated that it fuily intends to serve as the
seizing agency for violations of the Security Zone,® and no other
agency has sought this role or suggestced another candidate for
it. I concur in this assignment of responsibility and recommend
that the President endorse it. Specifically, the USCG plans to
invoke the seizure authority in aggravated cases or with respect
to repeat offenders who violate the Security Zone. In such
cases, the USCG will perform the seizure, take temporary custody
of the seized vessels, and transport them to an appropriate
custodial facility (see sections I1.B.2-3 below). At the
custodial facility, the seized vessels will be transferred to thre
forfeiting agency, and will characterize the action as a "Coast

Guard seizure adopted by [the forfeiting agency] at the request
of the Coast Guard."

* The USCG's position, as well as the views of the FBI,
USMS, USN, and Treasury, are all briefly set forth in attachments
to a memorandum prepared by a membexr of my staff dated March 28,
200C, a copy of which is appended hereto.

4
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2. United States Navy
Department of Defense

I recommend that the USN be assigned responsibility to
support forfeiture proccedings ir several ways, all of which are
conslistent with the constraints of the Posse Comitatus Acct.
First, to the extent necessary and appropriate, the USN should
provide vessels as platforms for USCG law enforcement
detachments. This will enhance rthe USCG's ability to patrol the
Security Zone and make appropriate seizures.

Second, the USN should have primary responsibility to
provide storage space for seized vessels at the Roosevelt Roads
Naval Station. The USN has stated that Roosevelt Roads has
sufficient facilities to store approximately 50 vessels. To the
extent that these facilities (and any others that the USN can
provide) are insufficient to store all of the seized vessels, the

USMS can provide additional storage space as described below in
section II.B.3.

Third, the USN has indicatecé that there is no legal
impediment to using Navy attorneys to litigate forfeiture
actions, insofar as military attorneys may be and have previously
been appointed Special Assistant United States Attorneys pursuant
to 28 U.S.C. § 515 and 10 U.S.C. § 806(d) (1). While the DOJ
Office of Legal Counsel has yet to examine the precise duties
that could be assigned to Navy attorneys in connection with such
litigation, to the extent that it is lawful and to the extent
that the designated forfeiting agency is prepared to accept such
assistance, the USN should be required to provide it.

Finally, conducting forfeiturc proceedings may impose a
severc financial burden on whichever agency is assigned to do so.
While practical considerations - parCicularly the USN's lack of
an existing forfeiture process - suggest that the responsibility
for handling forfeitures should be assigned either to DOJ or
Treasury, there is no comparatle reason to impose the costs
associated with forfeiture on cither of those departments. The
purpose for conducting forfeitures in connection with enforcement
of the Vieques Security Zone is to allow the USN to continue
training exercises at the LIA. Accordingly, I believe that the
burdens associated with accomplishing that purpose should, to the
extent possible, fall upon the USN or, more generaily the
Department of Defense. For this reason, I recommend that the USN
or Department of Defense be required to reimburse Treasury and
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DOJ agencies for forfeiture-related costs o the exLent
possible.*

3 United States Marshals Service
ment ice

The USMS, which faces severe budget and manpower
constraints, has already committed 150 employees, as well as many
other resources, to participate in the operations needed to put
the USN in a position to conduct training exercises on Vieques.
Nevertheless, it has stated that it capn support forfeiture
proceedings by providing eXpertise on comprehensive vessel
management and disposal as well as limited commercial contractor
storage (on a cost-reimbursable basis) in Puerto Rico and
Florida. Given the constraints facing the USMS and the fact that
it has already contributed heavily to the success of the overall
mission on Vieques, I recommend that, with respect to forfeiture
proceedings, the President assign to the USMS only the supportive
tasks described above, namely, providing expertise and storage
space (to the exztent not available from the USN) .S

4. United States Customs Service
Department of che Treasury

I recommend that the USCS should be assigned primary
responsibility for handling forfeiture proceedings. Treasury
takes Lhe view that such responsibilities should be assigned to
DOJ. Treasury and DOJ are the only two departments that can
reasonably be expected to take on this responsibility. Unlike
other departments, Treasury and DOJ (often through the USCS and

Treasury likewise recommends requiring the Navy and
Department of Defense to provide reimbursement, but would delete
the gualifying phrase "to the extent possible."

’ As we discussed at a meeting at the White House on March
30, 2000, the two most logical candidates for handling forfeiture
proceedings (based on their handling of such matters in other
contextsg) are the USMS and USCS. For that reason, and because
the FBI is already contributing heavily to the Vieques mission as
the lead law enforcement agency despite being severely under-
budgeted, I do not recommend that any forfeiture related
responsibility be assigned to the FBRI. If, despite its enormous
contribution to the overall mission, DOJ is further tasked with
assuming forfeiture responsibilities, the Attorney General and I

will make further recommendations about which component(s) of the
Department should be assigned to do so.
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USMS, respectively) have existing procedures, personnel and funds
dedicated to the handling of asset forfeiturcs, and regularly
process such matters in other contexts. In choosing which of
these two departments should be required to handle forfeitures at
Vieques, there is no good option. Whichever department handles
forfeiture will take on unwanted burdens and will as a result
have a diminished ability to fulfill its core mission. If this
were a normal operation designed solely to achieve DOJ's law
enforcement mission, I would recommend that the President assign
forfeiture responsibilities to DOJ. But this is not a normal
operation, and it is not being undertaken to serve DOJ's goals.
It is instead an extraordinary circumstance in which a number of
governmental entities must come together in the overall national
interest.® DOJ is taking the lead both in terms of planning and
the commitment of resources. But that leadership should not
exempt other departments from taking part. Given the severe
burdens already undertaken by DOJ and the fact that Treasury is
not otherwise assigned any responsibilities in connection with

the vVieques operations, I believe it is appropriate to assign
this burden to Treasury.

Of necessity, I base this recommendation on an assumption
that the USCS does have facilities that, if regquired by the
President, can be diverted to use in connection with the
operations at Vieques. However, unlike other agencies that have
given some indication of what they can accomplish if so required
by the President, Treasury has provided no sucnh assessment but

has instead raised several concerns about such an assignment. I
address these concerns in turn below.

=\ Adverse effect on the USCS mission.

Treasury claims that assigning iorfeiture responsibilities
to the USCS will adversely affect the agency's ability to fulfaill

® In commenting on an earlier draft of this memorandum,

Treasury comments that it does not understand the claim that this
is not a normal DOJ operation undertaken to serve DOJ's goals.

In Treasury's view, the fact that DOJ has gencral jurisdiction
over then enforccment of the federal criminal code means that
"[f)orfeiture actions arising out of civil disobedience relating
to milirary facilities in viclation of federal law, if required,
should logically be assigned Lo the DOJ . . . ." [Treasury]
Comments To Draft Department of Justice Memorandum on Options for
Sanction for Violations of the vVieques Security Zone if Required

as a Result of Navy Training Exercises ("Treasury Comments") at
2-3.

9008



its critical mission of protecting the borders by diverting
funding and staff from normal uses and by vitiating the good will
that the USCS reclies upon in Puerto Rico to help deter smuggling.
I have no doubt that handling forfeiture will be a burden on
whatever agency is assigned to do so, nor do I take issue with
the critical importance of the mission of the USCS or the
importance of local good will in helping to accomplish it. But
these concerns are not unique to the USCS. The USMS and other
DOJ agencies likewise have critical missions to accomplish. and
will similarly suffer adverse effects by taking on assignments
outside the normal scope of their mission. But DOJ, and in
particular the USMS, have already done so. 1If the government as
a whole is to pursue the goal of reinstating training exercises
on Vieques while doing the least overall damage to its ability to
accomplish its many other functions, I believe the best approach
is to spread the burdens of the Vieques operations as widely as
possible, and not to concentrate them exclusively or primarily :in
one department. Accordingly, I recommend that Treasury, like
DOJ, contribute in the manner best suited to its capabilities;
namely, by performing the forfeiture-related activities that it
already conducts in enforcing the nation's customs laws. To ease
the burden of doing so. 1 also recommend that the USN reimburse

Treasury to the extent possible for the costs associated with
forfeiture.

b. 1USGCS is not the appropriate agencv.

Treasury next argues that the USCS is not the appropriate
agency to process USCG seizures. Specifically, Treasury asserts
that, absent Presidential authorization, USCS cannot process a
USCG seizure unless there has been a violation of Customs law or
a breach of other laws normaily enforced by the USCS. Treasury
adds that there is precedent for the USCG to turr seizecd vessels
over to DOJ for forfeiture when the underlying offense is a non-
Customs violation. I believe these arguments miss the mark for
several reasons. First and most important, regardless of what
the situation might be absent Presidential action, there is no
dispute that the President can assign forfeiture duties in this
case to the USCS. Second, it is far from obvious that the USCS
could not nandle forfeitures here absent President:ial
authorization: the Magnuson Act explicitly states that vessels
violating the Security Zone may be forfeited to the United States
"in the same manner as merchandise is forfeited for violation of
the customs revenue laws". 50 U.S.C. § 192.” Third, as the USCG

Moreover, unlike some other statutes that similarly allow
for forfeitures to be processed in accordance with customs laws,

8
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notes, prior vessel forfeitures under the Magnuson Act have been
adopted by the USCS, and jr is at least arguable that existing
regulations, in the absence of additional Presidential action,
empower the USCG to enlist Treasury's assistance in processing
forfeitures resulting from violations of the Security Zone.
However,. 1 do not make my recommendation based on any such legal
analysis. In the end, the issue is a matter of policy rather
than law, and my policy recommendation is based on my assessment
of how best to allow the government to achieve its overall

purpose at Vieques with the least damage to its Overall gjutles to
the public.®

Cis other agencies are availablg.

Treasury's third argument is theat the F®1 and USMS are
readily available to process forfeitures in this case, and that
because these agencies - which Treasury notes historicalliy have
responsibility tor responding to acts of civil disobediernce - are

the Magnuson Act does not explicitly state thart forieitures are
to be handled by some other agency. See, e.g., 16 U.S.C.
§ 670j(d) (forfeiture of vessels violating conservation-related
fishing prohibition to be handled pursuant to customs laws
"except that all pcwers, rights, and duties conferred or imposed
by the customs laws upon any officer or employee of the
Department of the Treasury shall, for the purposes of this
Section, be exercised or performed by the Secretary of the
Interior or the Secretary of Agriculture, as the case may be, or
by such persons as he may designate"); 21 U.S.C. § 881 (d)
(applying customs laws and procedures to narcotics-related
forfeitures "except that such duties as are imposed upor the
customs officer . . . shall be performed with respect to seizur=s
and forfeitures under this subchapter by such officers, agents,
or other persons as may be authorized or designated by the
Attorney General, except to the extent rhat such duties arise
from seizures and forfeitures effected by any customs cfficer").
! In its Comments, Treasury notes that USCS is an
inappropriate choice. "Customs has responsibility for enforcing
laws at the international borders. This operation is essentially
a domestic law enforcement matter unrelated to any border issue.
Customs, like the majority of other federal law enforcement
agencies, is simply not an appropriate participant in forfeiture
proceedings related to such an enforccment action, any more than
any other federal agency would be in the absence of a

relationship between the action and its mission.” Treasury
Comments at 3.
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already planning to perform major roles in the Vieques
operations, there is no compelling reason to enmesh the USCS. In
arguing that the FBI and USMS are "readily available," however,
Treasury does not take the position that these agencies would
enjoy scme sort of economy of scale by adding forfeiture
responsibtilities to their other duties in the Vieques operations,
and T do not believe that these agencies enjoy any such advantage
that makes them more readily available than USCS. Nor do I
believe that they are more readily available, or that the burdens
associated with forfeiture are necessarily different, simply
because the underlying basis for the forfeiture is a violation of
the Security Zone rather than a violation of a Customs law. Any
agency that handles forfeiture will Lake on a potentially
substantial burden, and the fact that the FBI and USMS are
already assuming other burdens seems to argue more for relieving

them of forfeiture responsibilities than for straining their
limited resources even further.

d. The risk of adverse legislative gongequences.

The one concern that does appear to be unique to Treasury is
the perceived risk that assigning forfeiture responsibilities i:x
Vieques to the USCS will endanger its "carve-out" from the more
stringent procedural requirements of a pending bill to reform
civil asset forfeitures. See H.R. 1658, the Civil Asset
Forfeiture Reform Act. I do not take this concern lightly, nor
would I want to endanger the USCS carve-out in that bill. Burt,
for a number of reasons, I disagree with Treasury's assessment
that assigning forfeiture responsibility here to the USCS will

inevitably subject USCS to intense Congressional criticism and
thereforxe threaten the carve-out.’

First, I do not believe that the proponents of civil asset
forfeiture reform will necessarily criticize the use of
forfeiture at Vieques. The government will seek forfeiture of
vessels violating the Security Zone only in the most serious
cases (a determination with respect to which the United States
Attorney will exercise appropriate prosecutorial discretion), ana
solely for the purpose of allowing the USN to conduct vital
training exercises. Given the intense pressure from Ccngress ro

' Treasury "believe(s] that this is much more than simply a

perceived risk." In support of the proposition that "a
withdrawal of the 'carve-out' . . . is well within the realm ol
possibility," it cites "the potential for adverse publicity, a=nd
the reluctance on the part of certain congressional leaders to
grant Customs a ‘'carve out.'" Comments at 3.

10
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achieve the latter result, I strongly suspect that many of the
sponsors of H.R. 1658 will approve of the limited number of
vessel forfeitures needed to permit training exercises, and wiill

not cite such forfeitures as 3 reason to amend the pending
legislation.

Second, even if there were some movement tc reconsider the
carve-out on the basis of Treasury's participation in forfeitures
at Viegues, Treasury would have a number of strong arguments in
its favor. Treasury could argue, for example., that it pursued
such forfeitures not of its own volition or as a natural
outgrowth of its normal forfeiture policies, but solely as a
regult of a directive trom the President that it sought to avoid.
Also, Treasury could rightly arque that the reasons for the
original carve-out, being based on the rnormal forfeiture polic:ies
of the USCS, are not undermined here precisely because of the
exXtraordinary nature of the gituation at Viegques. I am confiden:
that the legislative affairs specialists of Treasury and the USCS
are fullyv competent to make these and other arguments
persuasively to the extent that they are needed at all. But to
the extent that they might benefit from the assistance of
legislative affairs specialists from DOJ or the Wnite House, 1 anm
certain that such assistance can and will be provided.!®

e. The USCS is poorly positioned to support the

Treasury has expressed the concern that supporting the
Vieques forfeiture operation will require the long-term
mobilization of personnel to Puerto Rico and will result in years
of litigation which will represent an enormous cost to the USCS.
To the extent that such burdens can be shared with other agencies
- such as by having the Department of Defense provide funding and
attorneys - I have recommended that such support be provided. To
the extent it cannot, the burden is not unique to Treasury, buL
would otherwise fall similarly on other agencies that, unlike th

"' Treasury has also expressed the concern that if the

Security Zone enforcement occurs after enactment of H.R. 1658, it
would appear duplicitous for the first post-enactment forfeiture
underzaken by the USCS to be in connection with a non-commercial
police action with no clear nexus to the border. I am certain
that in the unlikely event such an unwarranted charge is raised,
the USCS is competent to satisfy jits critics that the timing was
fortuictous and not the result of any attempt to mislead Congress.

11
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A. Reliance_on Detention Alone Presents Leaal Problemg

The Office of Legal Counsel has considered the legality of
using temporary detention of vessels violating the Security Zone
as a substitute for forfeiture. Although time constraints have
precluded OLC from providing a formal and definitive opinion on
this issue, it has provided its informal analysis, as set forth
in greater detail below. Briefly stated, OLC takes the view that
a brief temporary detention (in its analysis, OLC referred to a
period of up to a few days without purporting to set any bright-
line rule) may be permissible, but only if the government accedes
to rapid post-seizure judicial process. further, even with such
limitations, OLC has expressed concerns that such detention
pPresents litigations risks and could subject the United States tc
civil liability. Those risks clearly rise considerably if, as
Treasury proposes, 3uch detention is extended for a period of

weeks from the time of seizure until the completion of training
exercises.

In considering the issue, OLC examined the regulaticns that
implement the Magnuson Act that might be considered to permit the
USCG to detain vessels violating the Security Zone. In
particular, 33 C.F.R. § 6.04-8 provides:

The captain of the port may supervise and control the
movement of any vessel and shall take full or partial
possession or control of any vessel or any part
thereof, within the territorial waters of the United
States under his jurisdiction, whenever it appears to
him that such action is necessary in order to secure
such vessel from damage or injury, or to prevent damage
or injury to any vessel or waterfront facility or
waters of the United States, or to secure the

observance of rights and obligations of the United
States.

Although the USCG has expressed the view that the authority
provided by § 6.04-8 is limited to the temporary control of
vessels that violate a security zone until the immediate threat
posed by such vessels is eliminated by their removal from the
Sccurity zone, OLC believes the plain language of the regulation
is broad enough to authorize the holding of vessels for some more
extended period if the captain of the port determines "that such
action 1s necessary in order ... Lo prevent damage Or injury ro
any ... waterfront facility." And while holding vessels for a
few days pursuant to the authority of the regulations presents
serious and difficult constitutional issues, OLC also believes
that its exercise, under appropriaCe circumstances, would be

13
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consritutional. In sum, OLC believes that reliance on this
provision, assuming appropriate circumstances, would be legally
justifiable. However, OLC views the matter as a close case, and
believes there would be significant litigation risk associated

with relying on this authority to hold vessels even for just a
few days:

There are several specific issues related to this litigation
risk. First, a major concern is whether detention of vessels
beyond the time needed to remove them from the Security Zone
would violate the due process rights of the vessels' owners. OLC
concluded that it would not because the exigencies of the
situation would excuse the lack of pre-deprivation process and
because an aggrieved owner could seek a rapid, post-deprivation
hearing for a temporary restraining order or perhaps for a return
of the vessel under Fedcral Rule of Criminal Procedure 41(e).
OLC's conclusion, however, is premised on an assumption that the
government would not oppose a rapid hearing on jurisdictional or
procedural grounds. Such an attempt to deny vessel owners quick
access to post-deprivation judicial process would raise very
serious due process concerns, and OLC's views concerning the
possible legality of temporary detention are expressly premised
on an expectation that the government would not make such
arguments. Even with such good faith acquiescence to rapid post-
seizure judicial process, there is a potential risk that a court
might find that the continued holding of the vessel without any
intent to forfeit it (or to use it for legitimate investigatory
or evidentiary purposes) constitutes an unreasonable seizure

under the Fourth Amendment or presents some other constitutional
problem.

Finally, it is not clear how courts would interpret the woxd
"necessary"” in § 6.04-8 in the context of the planned invocation
of the Magnuson Act. While there is support in the case law for
providing significant discretion to executive branch
determinations of what is necessary under the Magnuson Act, a
post-hoc judicial evaluation likely will depend on the specific
circumstances, e.g., the number of boats attempting to reach
Vieques; whether any boat violating the security zone, or only
boats towed out that attempt to reenter, are held; and the lengtn
of time for which the vessels are held. Such a post-hoc judicial
evaluation could be particularly problematic if the court
believes that, instead of a legitimate necessity to hold the
vessels, the procedure was an attempt to impose a limited form of
punishment without going through the criminal process.
Accordingly, OLC believes that there is some significant risk
that a program of seizing and holding the vessels under the
authority of § 6.04-8 could quickly be enjoined and, although

14
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less substantial, also a risk of an action for damages, such as
lost fishing revenues.*

In its comments on an earlier draft of this memorandum,
Treasury contests the propasition that "detention for more than
'a few days' raises any more serious legal issues than detention
for the 10 days duration of the USN exercises, or even longer."
Treasury Comments at 2. To be clear, the OLC position is not
that there is any bright-line rule, but rather that the
litigation risks increase along with the length ojy detention for

purposcs other than forfeiture (or investigative or evidentiary
use) .!%

" The analysis set forth above considers the legality ot
detention under the Magnuson Act regulations only. OCLC advises
that there may be other statutory problems and has alsc offered
the informal view that the government otherwise lacks a general
law enforcement authority to hold the vessels if there is no gocd
faith intention to proceed with forfeitures and the vessels are
not needed for a legitimate investigatory or evidentiary purpose.

¥ Treasury also asserts that the legal risks associated

wicth forfeiture are "much higher" than those associated with
detention.

Forfeiture would nearly always result in litigation,
which certainly could subject the forfeiting agency to
adverse holdings on constitutional grounds. Further,
given the importance of the First Amendment rights
involved, detention may well be a more defensible
option than forfeiture in a court proceeding. The
government could argue that detention was selected as
the least restrictive option to protect the USN
operation, while respecting the important rights of the
protesters. Forfeiture proceedings could raise
thornier constitutional questions about whether
forfeiture were an excessive penalty, in violation of
the Eighth Amendment, for actions taken during the
course of a political protest, Further, forfeiture
proceedings in the absence of an arrest or cenviction
would have a much higher litigation risk.

Treasury Comments at 2 (footnote omitted).

.
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Even assuming that it is lawful to detain vessels violating
the Sccurity Zone for a period longer than necessary to remove
them from the area, I believe that relying primarily on detention
is likely to make the Coast Guard's task in patrolling the
Securicy Zone significantly more difficult*® and poses a severe
risk that the Navy will be unable to conduct training exercises.
As noted above, the extended detention of a vessel, if
permissible at all, must be predicated on the government's
willingness to provide rapid post-seizure process and may not be
possible for more than a few days. This may have two practical
consequences. First, because the Security Zone will have to be
in. place for more than just a few days, detained boats could
return to the Security Zone upon release without any realistic
fear of forfeiture, thereby making detention alone an
insufficient sanction to deter violations of the Security Zone.
Second, because the government would have to accede to speedy
judicial process, the fact that the government was genefally
relying on detention rather than forfeiture would quickly become
known.!* At that point, I believe temporary detention would be
counter-productive to the government's efforts to cnforce the
Security 2Zone: it would not deter vessels from violating the
restrictions but it would drain resources dedicated to the task
of detention.

Finally, it is my understanding that Treasury's position is
that its recommendation concerning the use of detention should be
irplemented even if it is absolved of all participation in
Vieques operations. While I do not believe that the detention
issue needs to be resolved as quickly as the assignment of
forfeiture-related responsibilities, I think it is important to

' In its position paper, the USCG stated that it "will cnly

seize vessels for forfeiture. The Coast Guard will not seize
vessels unless there is an intention at the outset to forfeit the
vessels. . . . [Elach case will be weighed on its merits [by the
United States Attorney's Office] as to whether the vessel will
ultimately be forfeited. but each seizure will be performed at
the outset with a good faith intention to cavry through the full
extent of the forfeiture mechanism."

' I assume that the government would be required to make
its intentions regarding a seized boat known no later than the
time of the courtL proceeding, and that a concession that

forfeiture was not being sought would quickly be communicated to
other protesters.
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make clear my strong belief that if, contrary to my
recommendation, Treasury is nor assigned a role in the Vieques
operations, it should not dictate the manner in which
participating agencies enforce the Security Zone. Such decisions

should be made by those assuming responsibility for the
operations.

Conclusion

For the reasons set forth above, I recommend that the
President allocate responsibilities for seizures and forfeitures
resulting from violatjons of the Vieques Security Zone irn the
manner discussed abovec. I also recommend that enforcement of the
3eccurity zone not rely on extended detention absen. a good faith

intent to pursue forfeiture (or investigative or evidentiary
need) .
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SANCTIONS FOR VIOLATION OF THE VIEQUES
SECURITY ZONE

To make recommendations concerning the possible use of
sanctions in connection with a law enforcement action in support
of Navy training exercises at Vieques, P.R.

To allow adequate planning, a decision with respect to the use of
sanctions should be made as soon as possible.

Vessel forfeiture should be sought only in the most egregious
cases. A warning should be issued alerting vessel owners and
operators that a breach of the Security Zone may subject a vessel to
forfeiture. Where warranted, vessels should be detained or seized,
with notice of possible forfeiture provided. However, in keeping
with current forfeiture practice, a decision on whether to actually
initiate a forfeiture proceeding should not be made until after the
conclusion of military exercises. Initiating a forfeiture action
against every vessel that breaches the Security Zone will
exacerbate a highly volatile political situation and, has the potential
to incite, rather than deter, civil disobedience. Furthermore,
initiating wholesale forfeitures will negatively affect the outcome
of the Vieques referendum upon which the Navy is depending for
its continued presence on the island. Initiating wholesale
forfeitures also poses a substantial litigation risk. A federal court
may determine, especially in the absence of an arrest, that
forfeiture constitutes an excessive fine or punishment for what is
essentially an act of civil disobedience. Such an adverse holding
could undermine the scope of the President's authority under the
Magnuson Act and should not be risked. Justice agencies already
slotted for major roles at Vieques have the full capability to initiate



forfeitures resulting from Coast Guard seizures. These agencies,
the Marshals Service and the FBI, have historically had the
responsibility for responding to acts of civil disobedience,
including violations of the Magnuson Act. In contrast, Customs
seizures have been limited to violations of Customs laws or cases
involving a border nexus. With regard to processing forfeiture
proceedings, neither the Customs Service nor the Treasury
Forfeiture Fund is positioned to support the Vieques operation.
For FY 2000, Congress expected the Treasury Forfeiture Fund to
have a Super Surplus of $177,906,000, which Congress proceeded
to earmark to pay for expenses of Treasury's law enforcement
bureaus. The Forfeiture Fund fell short of its expected mark by
$35,959,000, leaving Treasury scrambling to cover core mission
expenses of Customs and its other law enforcement bureaus.
Customs forfeiture personnel are unionized and cannot be easily
detailed to Puerto Rico, a problem not facing the Marshals Service
or the FBI. Finally, of great concern, designating Customs to

handle forfeitures would needlessly jeopardize Customs forfeiture
authority.

DISCUSSION:
I. Forfeiture Must be an Available Option

In his draft memorandum,' the Deputy Attorney General states that "the government will seek
forfeiture of vessels violating the Security Zone only in the most serious cases, and solely for the
purpose of allowing the USN to conduct vital training exercises." Treasury concurs with the DOJ
position that the use of forfeiture in appropriate cases as a sanction for violating the Vieques
Security Zone should be authonzed. However, Treasury disagrees with the manner that DOJ
proposes to implement the possible use of forfeiture for Security Zone violations. Treasury
recommends that vessels violating the Security Zone be seized by the Coast Guard for both
detention and possible forfeiture under the Coast Guard regulations that specifically apply to
such violations. Following such seizure the vessels should be held in the temporary custody of
the Coast Guard or the Marshals Service until a decision can be made whether or not to proceed
with forfeiture. This decision should be made when the Security Zone expires (10-14 days) If
the decision is made not to proceed with forfeiture, the vessels may be released without the
institution of formal forfeiture proceedings. If the decision is made to proceed with forfeiture,
the Marshals Service should assume responsibility for handling the forfeitures. Except for the
fact that vessels may be used to breach the Security Zone thereby requiring seizure by the Coast
Guard, the law enforcement action on Vieques is totally within the statutory jurisdiction of DOJ.

[nitially, it must be understood that the DOJ recommendation memorandum incorrectly states
Treasury’s position on this subject. DOJ inaccurately reports that Treasury believes short-term
detention alone is an enforcement option. This is not Treasury’s position. Rather, what Treasury
proposes is seizure of violative vessels for both detention and possible forfeiture.

' DOJ provided us with a draft dated April 3, 2000.



Our alternative is far superior to the DOJ recommendation for several reasons. First, it serves a
deterrent value because of the threat of forfeiture. Second, it allows the government to lawfully
remove violative vessels from the Security Zone for the period of time that the Zone is in effect
(a period that has been described to us as between 10 and 14 days). Third, it avoids the necessity
of immediately instituting forfeiture proceedings against violative vessels, thereby avoiding
needless expenditure of money and manpower. Fourth, it gives the President the broadest

latitude in handling the delicate Vieques situation. As explained below, our proposal is
unquestionably authorized by law.

The Law:

The DOJ recommendation memorandum recognizes that there are two lawful grounds for
seizing vessels violating the Security Zone: seizure for forfeiture, and detention under
Coast Guard regulations.2 However, DOJ postures the issue as a Hobson’s choice,
whether the course of action should be seizure for forfeiture or detention alone. There is
no good reason, in either law or policy, for making these two alternatives mutually
exclusive. Rather, the wisest plan would be to seize vessels for both reasons, as this
gives the government the widest latitude for dealing with this situation. Enforcement
agencies routinely make seizures of property under multiple authorities. The most
common example, and one which the DOJ paper recognizes, is the seizure of an item for
use as evidence and for possible forfeiture. For Security Zone violations there is

absolutely no legal proposition that we are aware of that would prevent the seizure of
vessels on both grounds.

Consider how our plan would work:

. The Coast Guard would seize a vessel violating the Security Zone. At the time of
seizure the Coast Guard would give the owner or person in charge of the vessel a notice

that the vessel has been seized under 33 CFR 6.04-8 and for possible forfeiture for
violating the Security Zone.

2. The Coast Guard would transport the vessel to USN Roosevelt Roads facility.

3. The vessel would be maintained at the USN Roosevelt Roads facility under the
custody of the Coast Guard or the Marshals Service.

4. By the end of the Security Zone period (which has been described to us as being
from 10 to 14 days duration) the custodial agency, either the Coast Guard or
Marshals Service, will make a decision whether to proceed with forfeiture of

the vessels or whether to release them back to the owner.

* Although this is described as a detention, under Fourth Amendment jurisprudence such a detention constitutes a
seizure. See United States v. Jacobsen, 466 U.S. 109 (1984) (a seizure occurs when there has been a meaningful
interference with a possessory interest in an object).



Because under this plan formal administrative forfeiture proceedings will not have yet
commenced, it will be unnecessary to issue a formal remission or mitigation decision with
respect to released vessels. As to those vessels that will be held for forfeiture, the Marshals
Service will assume the responsibility for handling the necessary proceedings.

One of the advantages of this proposal is that it will fully meet DOJ’s concern that any seizure of
vessels contain a speedy mechanism by which vessel owners are afforded their due process rights
to challenge the government’s actions. That is, if a vessel owner seeks a TRO, files a replevin
action, or files a Rule 41 motion for the return of property, the government will be able to defend
its actions as it routinely does in any forfeiture case. The government will explain to the court
that there was probable cause to seize the vessel for forfeiture and that there was probable cause
to seize the vessel under 33 CFR 6.04-8 to remove it from the Security Zone to secure the rights
and obligations of the United States under the Magnuson Act. The government will further
explain that, in accordance with familiar forfeiture practices and constitutional principles, the
government may be instituting forfeiture proceedings against the vessel and that under
established case law the appropriate mechanism for the owner to seek relief is through such

proceedings. See DOJ’s Asset Forfeiture and Practice Manual, Vol. 1, page 3-6, section 2 and
footnote 20.

Although our proposal totally avoids the necessity of defending the detention of vessels under
the Magnuson Act alone, we feel compelled to address DOJ’s analysis of this subject. As an
initial matter, we note that OLC has not yet issued a final opinion on this issue. Without citation
to cases, the DOJ memorandum states that OLC takes the view that a brief temporary detention
of only a “few days” would be lawful under the Coast Guard regulations implementing the
Magnuson Act. We believe that OLC takes too narrow a view of the President’s powers under
the Magnuson Act. In the landmark Supreme Court decision on the precise issue of the
President’s powers to seize property, the Court stated:

When the President acts pursuant to an express or implied authorization of
Congress, his authority is at its maximum, for it includes all he possesses in
his own right plus all that Congress can delegate. . . A seizure executed by

the President pursuant to an Act of Congress would be supported by the
strongest of presumptions and the widest latitudes of judicial interpretation,
and the burden of persuasion would rest heavily upon any who might attack it.

Youngstown Sheet and Tube Company, et al. v. Sawyer, 343 U.S. 579, 636-37 (1952)(J. Jackson,
concurring).

Given the Supreme Court’s very clear language, we believe that the detention of a vessel for
violating the Security Zone could be for a period of time in excess of a “few days.” Pursuant to
the Magnuson Act, we have a specific Congressional authorization to seize vessels and a critical
need to carry out vital military exercises in a legally authorized Security Zone. Under the
circumstances, we feel strongly that the courts would uphold the detention of violative vessels
for the 10 to 14 day period that the Zone is in effect. In this regard, we note that the Magnuson
Act does not contain any specific time limitation.



The government would have a number of very compelling arguments that its temporary seizure
of vessels was reasonable. First, the detentions are authorized by law and specific regulations
Second, the detentions will be necessary to allow the naval exercises. Third, the detentions will
be specifically tailored to last only the amount of time necessary to ensure that the vessels will
not again be used to violate the zone. Fourth, detentions of vessels for a 10 to 14 day period are
far less onerous to owners than if the government proceeds with their forfeiture.

Finally, we agree with DOJ that if detention alone were pursued, a speedy due process
mechanism must be available to owners. However, there are a variety of means by which this
could easily be accomplished (e.g., at the time of seizure the Coast Guard could give the owner a
notice of the reasons for seizure, how the owner could petition for return of the vessel, and the

fact that the owner could file a Rule 41 motion for the return of the vessel or could file a replevin
action).

However, as we previously explained, it is unnecessary and unwise for the government to plan
for detentions alone or for forfeitures alone. The best way to proceed is to seize for both
detention under the Magnuson Act and possible civil forfeiture.

Litigation Risks:

The DOJ paper states that there are significant litigation risks with the proposal to use the
Magnuson Act detention authority as a basis for seizure of vessels. However, DOJ does not

address the very serious litigation risks that the government will face in any forfeiture
proceedings.

Past experience demonstrates that the courts will scrutinize the mechanism used to enforce the
security zone, and the reasonableness of the government’s actions. In Bay Area Peace Navy, et

al.,v. US,914F.2d 1224 (9th Cir. 1990) the Ninth Circuit held that “because the government
[had] failed to meet its burden of demonstrating that the 75-yard security zone is a reasonable
time, place and manner restriction, [the court held] that the zone is a violation of the First
Amendment rights of persons desiring to demonstrate in boats. . . ."

The forfeitures of the vessels will subject the government to lengthy litigation, and, in the
absence of some egregious conduct on the part of the protesters, will subject the government to
greater potential liability. The issue that will be before the district court in Puerto Rico is
whether the forfeiture of protesters’ interests in vessels is proportional given the gravity of the
offense. Ultimately the courts will have to determine whether forfeitures of vessels are “grossly
disproportional” fines under the Excessive Fines Clause pursuant to the approach enumerated in
United States v. Bajakajian, 118 S.Ct. 2028 (1998). There is a distinct litigation risk that a court
might find that forfeiting an entire vessel would be “grossly disproportional,” given the basis of
the action arises in part out of the expression of free speech under the First Amendment.

In Bajakajian, the Court suggested that the maximum penalties provided under the Sentencing
Guidelines should be given greater weight than the statutory maximum because the Guidelines
take into consideration the culpability of the individual defendant. 118 S. Ct. at 2038 n. 14;

United States v. 3814 N.W. Thurman St., 164 F.3d 1191, 1197 (9th Cir. 1998). Many of the



protesters will no doubt be first time offenders. Moreover, neither the statute nor the Guidelines

can “override the constitutional requirement of proportionality review.” Bajakajian, 118 S.Ct. at
2038, n.14.

An Eighth Amendment right not to be subjected to excessive fines is a core constitutional right

deemed substantial. United States v. Beras, 183 F.3d 22, 1999 U.S. App. LEXIS 15062 (15t Cir.
1999). Even while upholding a conviction and a twelve-month sentence, the First Circuit found
that “a forfeiture order that is so excessive as to violate the Eighth Amendment would constitute
a miscarriage of justice.” /d. The Court of Appeals remanded the case to the district court with
directions to consider the analysis laid out in Bajakajian in setting a forfeiture order that was not
grossly disproportional to the gravity of Beras’ offense. The district court was directed to
consider the following factors: (1) whether Beras’ violation was related to any other illegal
activities; (2) the maximum penalty provided by the Sentencing Guidelines, (3) the extent of the
harm caused by Beras’ actions and, (4) whether Congress had authorized other penalties for
Beras’ crimes. Puerto Rico is in the First Circuit and thus the Beras decision will serve as
precedent in any potential vessel forfeiture where the Bajakajian issue is raised.

We are also concerned because we have been unable to obtain a commitment that forfeiture will
only proceed where the owner or operator of a vessel has been arrested. Absent an arrest, the
appropriateness of forfeiture as a remedy will be particularly vulnerable to attack.

Based on this analysis, it is Treasury’s assessment that significant litigation risks will accompany
any forfeiture action at Vieques. At a minimum, litigation risks will include the constitutionality
of the forfeitures under the First and Eighth Amendments. In the absence of egregious conduct,
such as that sufficient to support an arrest, it is essential that forfeitures be utilized judiciously.

II. Recommended Assignments Regarding Forfeiture

DOJ’s argument that Customs should be responsible for forfeitures is premised on its view that
DOJ is assisting the Navy in the Vieques matter and that Customs and Treasury should bear
some of the burden in this enforcement effort. However, DOJ is not merely assisting the Navy.
Rather, DOJ is, as it ought to, fulfilling its assigned statutory mission to enforce federal laws
relating to military facilities (for example, 18 U.S.C. § 1382). On the other hand, neither
Customs nor any other Treasury bureau has statutory jurisdiction related to the Vieques matter *
It is highly telling and supportive of our position, that DOJ worked with the Navy and Coast
Guard for months planning this operation before it ever notified Treasury and Customs that it
desired assistance in this matter.

The FBI and the Marshals Service have the responsibility for responding to acts of civil
disobedience involving military facilities, and this explains why they have the lead enforcement
roles for the Vieques operation. Moreover, as the DOJ memorandum recognizes, both FBI and

> The DOJ paper incorrectly argues that because the Magnuson Act has a Customs forfeiture incorporation clause,
Customs likely has jurisdiction to enforce these forfeitures. However, interestingly, in 1989 OLC formally opined
that under a very similar incorporation clause, 21 U.S.C. § 881(d), Customs had absolutely no authority to conduct
seizures and forfeitures under the Controlled Substances Act.



the Marshals Service, as well as DEA and INS, have the full capability to process these
forfeitures.

Customs Faces Unique Problems in Handling Forfeitures:

Although the President can designate any agency, including Customs, to handle the forfeitures,
Treasury feels strongly that there are important legal and policy reasons not to make Customs the
forfeiting agency. First, requiring Customs to process vessel seizures will adversely affect the
ability of- Customs to protect our borders. Through its interdiction efforts, Customs guards
against the importation and exportation of contraband and illicit commercial goods. Customs
should not be asked to divert funding and staffing from border interdiction to a non-commercial
domestic police action which clearly is the responsibility and within the assigned jurisdiction of
DOJ. * Further, Customs must comply with the restrictive provisions of existing union
agreements concerning temporary assignments of personnel, an obstacle that neither the FBI nor
Marshals Service faces. Finally, work related to forfeiture proceedings can last many years, and
Customs could find itself encumbered with years of such work in an area outside of its
jurisdiction.

As a legal matter, designating Customs as the forfeiting agency in the Vieques operation would
needlessly jeopardize Customs forfeiture authority. Just last week the Senate voted to approve a
civil asset forfeiture reform act. The House is expected to follow suit. Reluctant congressional
leaders have agreed to exclude Customs commercial forfeitures from the most stringent
provisions in the legislation. This "carve-out" provision for Customs forfeitures is essential to
the continued efficacy of the border interdiction program. Adverse publicity could easily result
in withdrawal of congressional support for the Customs "carve-out." Moreover, while DOJ cites
"intense pressure from Congress" for naval training activities on Vieques to resume as support
for forfeiting vessels, Treasury firmly believes that Congressional critics of asset forfeiture will
raise a cry that will offset any such pressure from the Armed Services committees.

This threat to the Customs "carve-out" should be avoided. Furthermore, should the Vieques
operation be delayed beyond enactment of asset reform legislation, it would appear duplicitous if
the first major forfeiture action that Customs undertook was a non-commercial, domestic police
action seizure without a clear nexus any international border. None of the DOJ entities able to
handle these forfeitures is covered by the Customs “carve-out” and this alone is reason to
designate one of them responsible for these forfeitures.

Treasury Enforcement Faces Severe Funding Constraints:

In terms of funding, neither the Treasury Forfeiture Fund nor Customs can support vessel
forfeiture on behalf of the U.S. Navy. Treasury Forfeiture Fund Surpluses for FY 2000 have
been earmarked by Congressional appropriators to fund Treasury law enforcement core law
enforcement missions, such as drug interdiction and presidential candidate protection.
Moreover, the projected Surplus for FY 2000, $142 million, will fall an estimated $36 million

* Although the Customs Service previously adopted two Coast Guard seizures for violation of the Cuban Security
Zone, both those violations involved the movement of vessels across international borders. Moreover, Customs is
responsible for enforcing the Cuban embargo.



short of the $178 million earmarked by Congress for core law enforcement programs for the
Treasury bureaus.

The programs that will benefit from the earmarking are vital to law enforcement functions.
Examples of such programs include: Secret Service protection of presidential candidates (over
$15 million); the Southwest Border Initiative, which will support increased funding for the U S
Customs Service for additional agents, inspectors, and detection technology in order to prevent
trafficking in illegal drugs on the Southwest Border (325 million); and the relocation of the
Bureau of Alcohol, Tobacco & Firearms (ATF) Headquarters to ensure adequate security for
ATF employees pursuant to the President’s Directive. Other significant programs receiving
funds through the Super Surplus include ballistic imaging and detection technologies for
countering chemical and biological threats.

Additionally, the President’s FY 2001 Budget proposes to fund $42.5 million in Treasury law
enforcement initiatives using projected surpluses from the Treasury Forfeiture Fund. At this
point, the Fund has no scenario that would result in such a surplus at the end of this fiscal year.
Consequently, the Treasury Forfeiture Fund may be forced to adjust its original FY 2000
financial plan downward, leading to a situation where the Fund may not be able to meet all the
needs of the Treasury law enforcement bureaus as they conduct their seizure/forfeiture activities.

Given the Treasury Forfeiture Fund's inability to fully fund core law enforcement programs,
including those identified for funding by Congress, the Fund is certainly unable to support the
wholly unexpected cost of vessel forfeitures on behalf of the U.S. Navy. Forfeiture fund
expenditures must be consistent with the program's strategic objectives and fulfill Congressional
mandates. Expenses in support of vessel forfeitures at Vieques would not meet these standards

Such a deviation might very well harm the Treasury Forfeiture Program and law enforcement
initiatives for many years to come.

Finally, Customs cannot absorb the costs resulting from the vessel forfeiture. Increased vessel
seizures related to drug interdiction in South Florida and the pending transition costs associated
with the recompetition of the Customs National Seized Property Contract have created a funding

shortfall for Customs. Therefore, the financial commitment for this operation must rest with the
U.S. Navy.

Forfeiture Expenses will be Substantial:

Treasury also disagrees with DOJ’s assessment concerning the expenses that should be planned
for respecting the forfeiture of vessels. We believe that the cost of forfeiting vessels will be
substantial. While an accurate assessment of the costs associated with the proposed enforcement
action is difficult, we should estimate that, at a minimum, such costs would approach $2 million
for each 180 day period that the vessels are in the government’s possession. This estimate is
based on the seizure of 100 small vessels and costs for such items as contractor
storage/maintenance costs, repairs, transportation, disposal by auction, travel and expenses of
temporary assignments of personnel, etc. However, it does not include any expenses related to
the seizure of larger vessels, lien payments, extended litigation expenses, and any compensation
paid to violators who subsequently prevail in post-seizure legal proceedings. These expenses



relate to only one military exercise, and would naturally increase should there be additional naval
exercises.

An additional consideration is that vessel forfeitures will require a long-term mobilization of
staff to Puerto Rico. The Treasury Forfeiture Fund in itself is not an operational entity, and does
not possess the personnel required to assist the Coast Guard in the administrative processing of
seized property. Any agency processing forfeitures can expect to face years of litigation
concerning the constitutionality of the seizures and tort claims for damage to returned property
It is questionable whether a federal court will uphold forfeiture as an appropriate remedy when
the underlying offense involves assertion of a First Amendment right.

III. Conclusion

In conclusion, Treasury strongly urges that, if warranted, vessels violating the Security Zone be
detained and seized under 33 CFR 6.04-8 for possible forfeiture. Further, as noted by the Deputy
Attormey General, forfeitures should only be sought "in connection with particularly serious
violations of the Security Zone, and not with respect to every violation" to avoid the Eighth
Amendment risks presented by these cases. Accordingly, we recommend that the President
authorize the use of seizure and forfeiture sanctions in appropriate cases, and that he allocate
responsibilities for such seizures and forfeitures in the manner discussed above.

Cc: The Honorable Eric H. Holder, Jr.
The Honorable Raymond Kelly
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April 17, 2000

TO: Ms Minyon Moore _
Deputy Assistant to the President for Political Affairs

FROM: Rita R. Semel, Co-Chair, San FFrancisco Homeless Coordinating Board

At President Clinton’s request, George Smith, Mayor's Homeless Coordinator and I met
with City officials to solicit ideas for a possible White House Conference on
Homelessness. Following are some of the ideas, which we propose for consideration.

On the shape and format of a suggested White House Conferecnce on
Flomelessness: we agreed that the focus needed to be on:

1. Seeing homelessness as one part of poverty

2. Integration of services

3. Rethinking the concept of categorical grants vs. block grants

4. Addressing the balance between people taking responsibility for themselves and those

who can'’t.
S. Rethinking the concept of the safety net
6. Owning up to the limits of our partnership thus far
A possible title for such a conference might be:
Rethinking the Federal/Urban Partnership to Address Homelessness
The opening session might be an address by an academic giving the urban perspective.
Then a panel: The problem as viewed from five cities. Possible participants from
Phoenix, LA, NY, SF, Seattle, Chicago, Boston, Philadelphia, Denver, Dctroit
Luncheon speaker — one suggestion — Tipper Gore on the personal responsibility vs.
public responsibility to thosc who can’t take care of themselves.
Goals for the day — How to change conditions in the cities of America; defining the
minimum standard for the quality of life. Designing a public education program on the
homeless problem in America, its complexitics and possible solutions; Redesign the
relationship between federal, state, regional and local authorities.
Who needs to be there: large cities, business, labor, private non-profits, community folks,
representatives of the Federal depts. 1.¢. HHS, HUD, Labor, Justice, rclcvant
Congressional committees.
Target datc for conference - September. Invitations out by August. We would be plcased
to continuc in anyway you suggest that might make this proposed conference a reality. |

look forward to hearing from you.
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