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BEFORE THE ARKANSAS DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF THE DEFICIENCY AND CIVIL MONEY
PENALTY APPEAL BY RILEY'S OAK HILL MANOR-NORTH

On November 17, 1999 a hearing was held pursuant to A.C.A. § 20-10-208 and
AC A § 25-15-210, before Hearing Officer Marie-B. Miller. Petitioner, Riley’s Oak Hiil
Manor-North, (‘Riley’s”), by and through it's attorneys, Harold H. Simpson and Sara
Fairbanks Israel, and Respondent, the Department of Human Services (the *Department”),
by and through it's attorney, Joe Madden, were present. All witnesses were duly swomn,

and testimony was received.

Riley's appeals the deficiency entered against it by the Department related to the
survey conducted on June 16, 1999. The specific tags which are the subject of the appeal
are Tag F224 and F490, Staff Treatment of Residents. Riley’s additionaily appeals the
civil money penalty assessed on the grounds that it has been assessed illegally in that the
Départment from the testimony taken from the Department and Riley’s witnesses, and a
review of exhibits entered into evidence by both parties, this Heanng Officer finds that
there is not substantial evidence to support the allegations of the Department that Riley's

violated Tags F224 and F4S0.



PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW

The facts leading to this appeal are not disputed.

al Riley’s had an ammangement with ArkPath (also known as, Accu path Medical
Laboratory), whereby ArkPath would send laboratory work technicians/phiebotomists o
Riley's to collect specimens for laboratory work ordered by a physician for residents of the
facility.

2. On June 16, 1939, ArkPath laboratory emplayees arrived at Riley’s to draw
blood from the resident referred to as Resident #1. Without warning to Riley’s staff, the
laboratory employees restrained the resident against her will and struck her when she
indicatéd her refusal to have blood work drawn.

3. Riley's nursing and administrative staff intervenedimmediately and removed
the laboratory employees from the premises. Riley’s promptly reported the incident to the
North Little Rock Police Department and Office of Long Term Care.

4. The Office of Long Term Care then conducted a compiaint survey on June
22, 1999, which resulled in a determination of “immediate jeopardy® and the deficiencies
and civil money penalty.

5. Resident #1 was admitted to the facility on July 16, 1996. The resident had
a physician’s order, dated June 12, 1899, for laboratory to be drawn on June 16, 1999.

6. The resident was cognitively alert and independent in all of her decision

making, and only required supervision with her eating and bathing activities.



7. The ArkPath laboratory incident led the Department to determine that Riley's
had not developed and implemented written policies and procedures that prohibit
mistreatment, negfect, and abuse of residents and misappropriation of resident property
and subjected Resident #1 to verbal, mental, sexual, or physical abuse, corporal
punishment, or involuntary seclusion in violation of 42 C.F.R. § 483.13(c)(1).

8. The Department found the regulation not to be met because “[blased on
observation, record review and interviews, the facility failed to develop and implement an
effective system to prevent abuse of a case mix resident who sustained injuries as resuit
of an altercation with the employee of an outside service provider. The failure resuited in
placing this and other residents in immediate jeopardy to their health and safety.”
{Emphasis added)

9. The Department, further, based its determination on the fact that Riley's had
no sign-in sheet for persons entering the facility, and had not performed a background
check on the 1ab employees who entered the facility on June 16, 1993, therefore leading
the Department ta determine that Riley's had no system in place to ensure the prevention
of mistreatment, abuse, negtect and misappropriation of resident property by individuals
providing services requiring direct resident contact.

10.  The ArkPath laboratory incident led the Departmentto determine that Riley's
was not administered in @ manner that enabled it to use its resources effectively and
efficiently to attain or maintain the highest practicable physical, mental, and psychological

well-being of each resident in violation of 42 C.F.R. § 483.75.
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11.  The Department found the regulation not to be met because “[blased on
observation, interviews and record reviews, the facility was not administered in manner
that enables it to use its resources effectively and efficiently to obtain and maintain the
highest practical (sic) physical, mental and psychological weli-being of each resident in
that it failed to develop and implement policies and procedures to prevent abuse to
residents by the employees of companies contracted to provide service to residents.”
(Emphasis added)

12.  Riley's Iab director knew the two AridPath iaboratory emplayees who came
to the facility on June 16, 1999. She had been, previously, introduced to them by the
reqular ArkPath faboratory person who was going to be out of town on that date.

13.  Riley’'s procedure for laboratory personnel! entering its facility to draw blood
includes each laboratory person coming to the laboratory director and checking the lab
book for possible changes in physicians’ orders. After the laboratory person draws the
blood they sign and initial that they were presant.

14. Riley’s produced a lab sheet displaying the physician's order related to
Resident #1, and the initials of the laboraiory employees.

15. Rlley’'s has written policies and procadures in place that prohibit the
mistreatment, neglect, and abuse of residents and misappropriation of resident property
and the verbal, mental, sexual, or physical abuse, corporal punishment, or involuntary
seclusion of its residents.

16.  The federal regulations do notrequire that Riley's provide a sign-in sheet for

person's entenng the facility.



The following findings of fact 17 thru 26 have been stipulated to by the parties:

17.  ArkPath laboratory employees were nol part of Riley’s patient care staff and
had no employment retationship with Rilgy’s.

18.  ArkPath billed, and bills Medicaid directly for laboralory services provided
to resident's of Riley's.

19.  The ArkPath laboratary technicians/phlebotomists involved in the incident at
Riley's were subsequently the subjects of criminal record checks and a determination that
they were not disqualified from working in a fong term care facility under A.C A § 20-33-
201, et seq. and Office of Long Term Care reqgulations pertaining to Criminal Record
Checks for Employees of Long Term Care Facilities.

20. ArkPath laboratory emplayees have never “applied for a position” at Riley’s
necessitating a backgrcund check to be obtained.

21.  Riley's nursing personnelimmediately intervened to assist the resident upon
the resident’s calls for help.

22. ArkPath laboratory employees were acting outside the scope of their
emplaoyment and not in accordance with ArkPath's policy for the drawing of blood from
patients.

23. Noindividual emplayed by Riley’s abused the resident.

24. The Federal State Operations Manual - Appendix P (Survey Profocol for
Long Term Care Facilities) has never beenformaily adopted as aregulation by DHS-OLTC

via the Administrative Procedures Act.
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25. 42 C.F.R § 483.13(c)(1) does not mclude language regarding front-desk
signHn by visitors to long term care facilities.

26. 42 C.FR. § 483.13(c)(1) does not include language regarding the
administrator's knowiedge of the names of contract service personnel.

27. The State of Arkansas has nat promulgated in accordance with the Arkansas
Administrative Procedures Act the September 29, 1995 amendment to the State Plan
adopting the federal remedies as set forth in 42 C.F.R. § 488.408.

28. According to the Secretary of Stale’s office, Arkansas Regrster division, no
rules and regulations in accordance with Act 434 of 1967 (Administrative Procedure Act)
were filed listed as “Arkansas State Plan Transmittal #85-020 - Federal enforcement
remedies to be imposed upon a nursing facility with deficiencies which constitute

noncompliance.”

CONCLUSIONS OF LAW

MU. Ll

42 C.F R. §483.13(c), provides that a “facility must develop and impiement written
policies and procedures that prohibit mistreatment, neglect, and abuse of residents and
misappropriation of resident property.*

It further provides that "the facility must: (1) not use verbal, mental, sexual, or
ph.ysiwl abuse, corporal punishment, or involuntary seclusion; ... Finally, it provides that
(2) The facility must ensure that all alieged violations involving mistreatment, neglect, or

abuse, inclugding injuries of unknown source, . . . are reported immediately to the



administrator of the facility and 1o other officials in accordance with State law through
established procedures (including to the State survey and cartification agency).”

42 C.F.R. § 483.75 provides "“a facility must be administered in a manner that
enables it to use its resources effectively and efficiently to attain or maintain the highest
practicable physical, mental, ahd psycho social well-being of each resident.”

‘Immediate jeopardy” is defined as a situation in which the provider's
noncompliance with one or more requirements of partticipation has caused, or is likely to
cause, serious injury, harm, impairment, or d‘eath to a resident. 42 C.F.R. § 488.301.

The incident precipitating this appeal is quite bizamme. The acts of abuse were
committed by the employees of ArkPath, another Medicaid provider, licensed to provide
laboratory services to facilities such as Riley’s. The laboratory employees who entered
Riley’s on June 186, 1.999, to draw blood from Resident #1, were duly employed by ArkPath
and were found to have no criminal recards upon obtaining a background check. Riley’s
was under no obligation to sease background checks on AriPath’'s employees, and even
if Riley’s had been under such obligation, any backgraund check of the two culpable
employees would have yielded no criminal record.

The testimony shows that neithec of these labaoratory personnel were an employee
of Riley’s, and that none of Riley's employees were mvolved in the abuse which took
place. The testimony also shows that upon becoming aware of the abuse, Riley’s
personnel immediately responded, and removed the two faboratory personnel from
Resident #1's room. The Administrator was notified and was on the scene immediately,

and the two laboratory personnel were removed from the premises. The Administrator



notified the law anforcement authority, and the Office of Long Term Care as required by
law. Despitethe above facts which were not disputed by the Department, Riley’s was still

- cited for an imynediate jeopardy deficiency and the accompanying civil Inaney penalty. This
Hearing Officer is baffled by the reasoning which led to this deficiency.

According to the Depasiment, because Riley’s did not have a sign in sheet at the
front desk where the two ArkPath employees would have had to sign in before
commencing to abuse the resident, an “immediate jeopardy” situation was created for other
residents. This Hearng Officer failé to see the logic in sucthrardetermination.

First, there is no federal or state regulation that requires a nursing home facility to
utilize a sign-in sheel at the front desk of the facility. Second, a sign-in sheet would have
been completely ineffective to prevent the abuse that is the subject of this appeal. The
facility can know thé persons entering the facility, and did know these persons, but not
prevent the type of incomprehensible abuse which occurred on June 16, 1993, Third, the
incident was over. Riley’s handled the incidaent appropriately, Resident #1 was safe, the
ArkPath employees wefe removed from the premises, and reported to the police and the
Office of Long Term Care. Thers was, clearly, no immediate jeopardy situation.

The Department determined that Riley’s did not have written policies and
procedures that “preyent”wabuse, etc. The regulations, however, only require that a
provider have written policies and pracedures that “peahibit” abuse. Riley's-has such
palicies and procedures in place. The Department goes on to support its determination
with a finding that Riley’'s had no system in place to pce@nt abuse, such as the sign-in

sheet. Riley's, obviously, is responsible for the care and protection of its residents, but



the federal 2nd state regulations do nat require a specific method of controlting access to
the facility.

It would also appear that as it relates to outside laboratory personnel entenng the
facility, Riley's has a system in place ta which persons providing laboratory services must
adhere. The testimony and exhibits show that laboratory personnel must check in at the
lab desk before proceeding to the resident's room in order to ascertain whether there have
been order changes. After drawing the required blood, the laboratory personne! must
retumn to the lab desk and check out by initialing that the requisite blood was drawn. In this
case, the two renegade laboratory personnel had actually been introduced to Riley's
Laboratory Director by the ArkPath employee who normally drew blood at Riley’s as the
persons who would be taking her place while she was away. It would appear to this
Hearing Officer {hat .Riley's has in place a system devised to provide Riley’s with notice
of the outside laboratory personnel on premises, and whether those persons have
performed their assigned tasks. It is unreasonable (o expect Riley's to have anticipated
the incident involving professionals such as the two ArkPath employees. The Department
failed to prove by substantial evidence that its determination of “immediate jeopardy”
under these facts, was appropriate.

The issue of whether the civil money penaity was legally assessed against Riley’s
by.the Department has also been appeaied. However, the Hearing Officer's determination
that the Department failed to establish the deficiencies by substantiai evidence makes a

decision on the legality of the civil money penalty unnecessary.
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ADMINISTRATIVE ORDER

After consideration of the facts, exhibits and law in this matter, it is the opinion of
this Hearing Officer that there is not substantial ewdence supporting the Tags F224 and
F490 deficiencies. Therefore, it is recommended that Riley's Oak Hill Manor-North's
appeal of the June 22, 1999, deficiencies should be granted, and that all necessary action
be taken by the Department not inconsistent with this opinion.

T IS SO ORDERED.

MARIE-B. MILLER, HEARING OFFICER

Data: January 26, 2000
cc: Joe Madden, Attomey
Office of Chief Counsel

Ray Hanley, Director
Division of Medical Services

Harold H. Simpson, Attarney for
Riley’s Oak Hill Manor-North

Sara Fairbanks Israel, Attomey for
Riley’s Oak Hill Manor-North
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; WHITE HOUSE
\‘)@? WASHINGTON

March 15, 2000

David A. Hamburg, M.D.

President Emeritus

Carnegie Corporation of New York
437 Madison Avenue

New York, New York 10022

Dear David:

Thanks for your kind letter about my State of
the Union address and for enclosing copies of
Improving Intergroup Relations Among Youth and
your essay on conflict resolution. Your support
means so much to me, and I'm interested in your
ideas for increased research on intergroup
relations. I've shared your materials with
Bruce Reed, my domestic policy advisor.

I'm also grateful for your request to meet
regarding my plans after I leave office.
I've made my scheduling office aware of your
letter. I'm sure you have some great ideas.

It's always wonderful to hear from you. I
hope you are well. Best wishes.

Sincerely,

TZYL AN
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Some le\éons are hard to leam

, «uck once again with a pre-election
deadline, our resident prognosticators
have grown reluctant.

Abandoning their ~ubicles at Unso-
licited Opinions Inc.’s stately international
headqaarters, they elected to spend a glo-
rious early spring weekend indulging them-
selves with equine therapy, cheap detective
novels and the Razorbackgame rather than
staring at poll numbers on a computer
screen.

Hence, this column offers no detailed
predictions about the outcome of the GOP’s
Super Tuesday primary races.

Whether or not Arizona Sen. John Mc-
Cain’s long-shot bid to capture the Repub-
lican presidential nomination from the
Texas dauphin, Gov. George W. Bush, will
remainviable, we can't say.

In the long run, we trust the Republicans
tonominate Bush. We're confident that the
great majority of Republicans will remain
true to their party’s core values of inherit-
ed wealth, unearned privilege and osten-
tatious piety.

The impertinent, pugnaclous McCain of-
fends their sense of propriety.

What McCain will have done, however, is
to expose the manifest weaknesses of
Bush’s candidacy come November. In our
Department of Palm Reading and Big Pic-
ture Analysis, we have this slogan: “It’s the
Electoral College, stupid.”

Ever since Richard Nixon's trend-setting
| 1968 election, reams of commentary have

been written about the Republicans’ vaunt-
ed “Southern Strategy.” By turning itself
into the White Man’s Party across the old
Confederacy, the thinking goes, the GOP as-
sured itself ofa “lock™ upon the presiden-
cy for the foreseeable future.

But it was only partly by splitting the
South that Bill Clinton ended it What many
have failed to recognize is that the Nixon-
Reagan winning coalition was also a *'Cal-
ifornia Strategy.” That's why Clinton and
Al Gore have visited the state so of-
ten over the past eight years.

And while the California
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state carmied or closely contested by me-
Cain duringthe primaries will prove very
difficult for Bush to carty against Gore. Exat
polls show more than 40 percent of McCain
voters saying they'll back the vice president
in November should Bush be the Republi-
can nominee.

We thinkthere are five big ways the Mc-
Cain insurgency has wounded Bush.

1. By winning in New Hampshire, Mc-
Cain shoved Bush into the arms of the fun-
damentalist right in South Carolina.

It's no use for Bush to whine that the
rules have changed since Ronald Reagan
visited Bob Jones Umversuy 20 years ago.

So has the public'’s view of ecclesiastical
mounteb. like Pat Robertson and Jerry
Falwell.

Whether or not McCain went a step too
far by using the word “evil” to describe
these two smug buncombe artists, last week
found him actually defending Clinton
against their slurs. Sure, he'd voted to im-
peach Clinton, McCain observed, but the
president was no murderer. Our own copy
of the Ten Commandments includes an in-
junction against “bearing false witness." It's
right up there with murder, coveting thy
neighbor’s wife, worshipping brazen idols
and all the rest.

It's not so much the anti-Catholic bigotry

. of the Bob Jones crowd that offends

Catholic voters concentrated in those very
swing states Bush so badly needs to carry.
That's like something out of the Museum of
Backwoods Southern Gothic.

Rather, it's Bush’s opportunism
in aligning himself with a bunch
of intolerant goobers whose
% world view boils down to
< “My God is red hot, your

GOP's drifted far right and God ain't diddley squat.”

hly-\;/lmte, the state's degw— LA It's also qtt)neite funny watch-
graphics are moving rapid- . — ing these Bible beaters who make
lyinthe opposite direction. .- < ‘/ a profession of railing at others’

According to The New York
Times, Hispanics now make
up 31 percent of the California population.
Take away California's 54 electoral votes
ind the Southern Strategy suddenly does-
1't look so hot, and certainly not against a
ice president from Tennessee.

Assuming New York, too, votes Demo-

‘ratic (Clinton ran up huge majorities there
n 1996), Bush almost has to sweep the big
forthern “swing" states like New Jersey,
‘enasylvania, Ohio, Michigan and Illinois
» win the presidency. Yet it's precisely in
\0se areas that MeCain has done Bush the
10st damage.

We begin with the assumption that any

moral failings recoiling in horror and
amazement when somebody criticizes them
back. The Christian Coalition and its allies
are also still blamed for this year's stealth
issue: lingering anger over impeachment.
McCain also hurt Bush by forcing him
to spend the bulk of his once vast campaign
treasury and by calling attention to the
sources of that loot.

Republicans plan to place great em-
phasis this year upon the Democrats’ du-
bious 1996 fund-raisingpractices. Between
now and November, they'll portray Gore as
everything but a Chinese spy.

But Bush no longerenjoys a huge spend-
ing advantage, and McCain's emphasis on
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campaign finance reform has lnghhghted
the presumptive GOP nominee'’s indebt-
edness to big-bucks special interests. .

3. McCain’s insurgency also forcedsthe
Bush campaign to dig into its dirty tricks
bag much earlier than it wanted to.

m the 1988 Willie Horton incident on-
ward, there's never been a Bush family
campaign that didn't feature “outlaw” TV
attack ads paid for by third parties sup-
posedly not authorized by the candidate

Unknown to President Bush in 1992,
campaign underlings dug into Bill Clinton's
State Department passport file looking for
dirt Bush operatives also pressured FBI
and Justice Department officials to initiate
a Whitewater “October Surprise.” Hence.
last week’s TV smear campaign falsely ac-
cusing McCain of voting to cance] oreast
cancer research fit a familiar pattern. So
did the fact that the ads were paid for by the
multimillionaire Wyly brothers, longtime
Texas bankrollers of the Bushes, father and
son. When they pull the same routine on Al
Gore, and you know they won't be able to re-
sist, it’s apt to blow up in their faces.

4. The Bush-McCain race has opened a
schism among conservative pundits that
may not heal by November.

Bombastic talk show host Rush Lim-
baugh has been flailing away at McCain on
Bush's behalf. His theme is that campaign
finance reform would ruin the GOP <It
would sure diminish the influence of the
Christian Coalition and the National Rifle
Association.)

Meanwhile, New York T¥mes columnist
William Safire isn’t buying Bush's dirty
tricks alibis. “Bush approved what hardball
connoisseurs will remember as his ‘breast
cancerdeception’,” he wrote flatly last Mon-

ay.

Elsewhere, Robert Novak has chastised
McCain for criticizing Robertson and Fal-
well. Look, t0o, for Reform Party candidate
Pat Buchanan to soothe the evangelicals’
hurt feelings.

5. Whatever else you can say about John
McCain, he'’s a grown man. Bush, by con-
trast, comes across like a puppy.

“The Catholic Church is a great church;”
Bush actually said on CNN the other day.
He spoke with all the depth of conviction
one might bring to a discussion of Burger
King's french fries.

Maybe Gore is not Mr. Excitement. but
he’s an adult. Come November, that alone
may suffice.

In the long run, McCain’s right. The Re-
publican base is shrinking, and fealty to
Chnistian Coalition dogma on social issues
is hurting the party. But they may have to
lose one more presidential election before
they're convinced.
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John W. "Jay'" DeHaven

Post Office Box 13256
Maumelle, Arkansas 72113

501/851-1313
2-15-0n Sy

March 14, 2000

e o ol 7
The llonorable William Jefferson Clinton % :

President of the United States ‘ﬁ,_; [
The White House
Washington, D. C. 20500

Dear Mr. President:

I am askmg you to re-think vonr oosition on -j

even Mmoo’ This Ac ,“J-‘,

Y dhdlu in
alt but w! CM . FW+%
sing as w "1

COSL O Luiiye,

% er or a developer. The general pubi, as
crrible waste and cosl that is being passed on
mitigate developable low quality wetlands by
aalists to say that 100,000 acres is being lost
gaining 300,000+ acres in wellands. [Further,

V}é b ‘hat it includes almost cvery pwce of ground

hich would include everyvone’s backyard, or

I into thinking that we are preserving land for
t ly not what is going to happen. That land
W e v 110 Tluture” for millions of citizens who are entitled

¢ w o, a farm, or a small business. The loss to the American cconomy is going
o be enormous. We are being hit with interest rate increases, more taxes, and
serious roadblocks to developments and farming. Sounds like 1989.. remember?

[ have never asked you for a favor, even though years ago on a school funding
vote, you called me and | got you a couple of voles vou needed. You told me [ had
a favor coming. | am not asking that favor tor me, but I am asking it for American
farmers and the American family who wants to own its own home and to be ablc
to afford such a home. Please don’t iet this Act be cexpanded even more. It is all
encompassing now.

Respectfully yours,

Your friend and admirer,

Johtt W. Aay” DeHaven
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