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THE WHITE HOUSE
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March 2, 2000

IDENT

0^
FROM: CHARLES M. BRAIN

SUBJECT: CONGRESSIONAL CORRESPONDENCE

Dr.

Attached for your signature are letters to Rep. Sherrod 
Brown (D-OH) and his mother, Mrs. Emily Brown, offering 
condolences upon the death of the Congressman's father, 
Charles Brown III. Dr. Brown passed away on February 16 after 
suffering from a long illness. He was a lifelong resident of 
Mansfield, Ohio, where he was a family practice physician for 
over 50 years.

( : J:

MEMORANDUM FOR THE'TRB^



THE WHITE HOUSE

WASHINGTON

44903

Dear Emily:

You are in our thoughts and prayers.

Sincerely,

Mrs. Emily Brown
514 Marion Avenue 
Mansfield, Ohio

Hillary and I were deeply saddened to 
learn about your husband's death. Our hearts 
go out to you, and we hope the love and support 
of your family and friends will strengthen and 
comfort you during this difficult time.



THE WHITE HOUSE

WASHINGTON

Dear Sherrod:

Sincerely,

Hillary and I were very sorry to learn 
about your father's death, and we want to 
extend our deepest sympathy.

We hope you can take comfort at this 
difficult time in your loving memories of him 
and in the knowledge that his legacy of service 
will be honored and remembered by all those 
whose lives he touched. We are keeping you and 
your family in our thoughts and prayers.

The Honorable Sherrod Brown 
House of Representatives 
Washington, D.C. 20515
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February 28, 2000

Dear Mr. President:

Paul’s federal service began in 1997 as a Commissioner on the President’s Commission 
on Critical Infrastructure Protection. Inl998 he joined the staff of the Critical
Infrastructure Assurance Office (CIAO) of the Department of Commerce that reports to 
the National Security Council. The CIAO’s job is to protect the nation’s vital 
infrastructures including banking and finance, energy, telecommunications, transportation 
and water systems, and emergency services. He has been cited for distinguished service.

President Bill Clinton
The White House
1600 Pennsylvania Avenue NW
Washington, DC 20500

I hope this letter finds you very well and enjoying an early spring, especially some golf 
and warm sunshine. I am also thinking today of Chelsea and wishing her a very happy 
birthday. I hope she and Sarah can get together soon. What are the odds that they’d be in 
the same California city? Life is interesting indeed!

I hope to see you again soon. I’m headed to Arkansas Friday for a week, speaking at a 
couple of conferences, and anxious to see friends and the new Arkansas Arts Center.

I write to bring to your attention a good friend of mine, Paul Rodgers, to see if there may 
be any avenues available to helping him stay in his current federal position. Paul and 
Barbara have been our neighbors for the past six years, and attend Columbia Baptist 
Church where our mutual friend, Randall Everett, is pastor. Paul met you when you were 
Governor during his 30-year tenure as Executive Director and General Counsel of the 
National Association of Regulatory Utility Commissioners. He worked closely with Sam 
Bratton and Pat Qualls and remembers them and his time in Arkansas fondly.

Unfortunately, the agency’s budget was cut in half in the last budget and his director has 
had no choice but to cut the staff including his position. He would like very much to stay 
on and continue working with Richard Clark and John Tritak to deliver the agency 
services, which continue to increase in importance and national concern, as you have 
noted. There may be nothing that can be done to assist, but I told Paul I would at least 
send a letter and background materials (attached).

HAS SEEN

Carolyn Staley
7817 Falstaff Road 

McLean, VA 22102

All best to you, Hillary and Chelsea.



Monday, February 28, 2000

Dear Carolyn:

I would appreciate your advice and help on ways to continue my federal service.

Sincere^

Paul ;ers

An important role of the CIAO is to support the Partnership for Critical 
Infrastructure Security, which is a collaborative effort among industry, and federal, state 
and local governments to increase public education and awareness of ways to achieve and 
maintain the availability of essential services. An important feature of the Partnership, as 
well as other efforts to build a national education and awareness program, will be the 
holding of national and regional meetings and conferences to foster cooperation and share 
the latest techniques and ideas for cyber and physical protection.

As shown by my enclosed resume, I respectfully submit that my 30 years of 
experience with a national association in conducting conferences and promoting 
cooperation between government and industry, plus my three years of federal service in 
the field of infrastructure protection, make me well qualified to contribute significantly to 
the Partnership and other outreach efforts.

My current agency, the Critical Infrastructure Assurance Office (CIAO), took a 
severe hit on its budget, receiving only $3 million of the requested $6/2 million. The 
CIAO Director, John Tritak, advised me on December 13 that, unfortunately, I, and about 
six others, would have to be terminated in March.

The CIAO reports to Richard Clarke, the National Coordinator for Security, 
Infrastructure Protection and Counter-Terrorism, National Security Council (NSC). It 
has been an honor for me to serve under the leadership of Clarke and Tritak, and his 
predecessor, Jeffrey Hunker, who has now moved on to the NSC. These dedicated 
Americans provide inspiration to all in their endless journey to safeguard our critical 
infrastructures.

I am interested in continuing my federal career, which has now gone on for over 
three years, beginning as a Commissioner on the President’s Commission on Critical 
Infrastructure Protection.

Paul Rodgers
1329 Portia Place 
McLean. VA 22102-2740 
Telephone: (703) 356-4940 
Internet: trailrod@erols.com

Ms. Carolyn Staley
7817 Falstaff Road
McLean, Virginia 22102



PAUL RODGERS
1329 Portia Place * McLean, Virginia 22102-2740 * Telephone (703) 356-4940 * Email: trailrod@erols.com
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• The mission of the CIAO is to assist in the development of the national plan 
for a public-private partnership to protect the nation’s vital infrastructures: 
banking and finance, energy, telecommunications, transportation and water 
systems, continuity of government, and emergency services. The CIAO also 
coordinates the national education and awareness program, and develops 
legislative initiatives for assuring our national strength, security and 
economic viability.

• Citation for distinguished service as member of the Expert Review Team

• Holds Top Secret/Sensitive Compartmented Information (SCI) security 
clearance

PRESIDENT’S COMMISSION ON CRITICAL INFRASTRUCTURE
PROTECTION (PCCIP), Washington, DC
Commissioner, 1997; Senior Executive, Transition Office, 1998

EXPERIENCE
CRITICAL INFRASTRUCTURE ASSURANCE OFFICE (CIAO),
UNITED STATES DEPARTMENT OF COMMERCE, Washington, DC 
Senior Executive, May 1998-Present

• The mission of the Commission was to advise and assist the President by 
recommending a national strategy for protecting the above critical 
infrastructures. The Commission identified physical and cyber threats to 
these infrastructures, and developed policy and legislative options for 
consideration by President Bill Clinton. The Commission terminated on 
October 13, 1997, with the filing of its report: Critical Foundations: 
Protecting America’s Infrastructures, 278 pages

• Senior Executive of the PCCIP Transition Office until the establishment of 
the CIAO pursuant to Presidential Decision Directive 63 on the
Administration’s Policy on Critical Infrastructure Protection, issued May 22, 
1998
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• Represented the Public Service Commission and other State agencies

• Argued three cases before the United States Supreme Court

ATLANTA GAS LIGHT COMPANY
Attorney, 1957-1960

NATIONAL ASSOCIATION OF
REGULATORY UTILITY COMMISSIONERS (NARUC)
Washington, DC - includes all the State and Federal agencies engaged in the 
regulation of public utilities and carriers
Executive Director and General Counsel, 1965-1996

• Strengthened the role of the NARUC as an organization known and 
respected within the Congress, the Executive Branch and the Federal 
agencies

• Positively influenced the shaping of congressional legislation on Federal- 
State regulatory relationships, and engaged in extensive litigation in the 
Federal courts in advocacy of State regulatory responsibilities

• Increased member participation in the NARUC to the highest level yet 
achieved, and increased the membership by the addition of Federal and 
foreign regulatory agencies

• Through efficient management, built the NARUC endowment from 
$100,000 to over $8 million

• Developed a highly productive staff long noted for its competence, 
dedication and hard work throughout the membership

• Member, Board of Directors, The National Regulatory Research Institute, 
The Ohio State University, Columbus, Ohio, 1976-1996

STATE OF GEORGIA
Assistant Attorney General, 1960-1965

• Spent 16 months with Stone & Webster Service Corporation in New York 
City
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• Six months active duty as Infantry Second Lieutenant at Fort Benning, 
Georgia, followed by 7 1/2 years in the Army Reserve, completing service as 
Captain in the Judge Advocate General Corps

UNITED STATES ARMY
Officer. 1957-1965

EDUCATION
MERCER UNIVERSITY, Macon. Georgia

• Juris Doctor Degree, 1957 (Member of District of Columbia and Georgia 
Bars)

• Bachelor of Arts Degree in Law, 1955 (Financed education for both degrees 
by working part-time)

PERSONAL________
• Born (b)(6) 5' 11”, 170 pounds
• Married (Barbara), three children, six grandchildren



BUSINESS TECHNOLOGY

By Brendan I. Koerner
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54 U.S.News & world Report, February 28, 2000

quick fix,” says Greg Shipley of the secu­
rity consulting firm Neohapsis. “We don’t

here was a hint of panic in Louis want to go through the painful process
Freeh’s voice as he addressed the of cleaning up the Internet.”
Senate last week. Responding to the That didn’t stop vendors from rushing
recent rash of cyberattacks against to capitalize on the antihacker hysteria.

E-commerce’s biggest names, the FBI Firms churned out press releases boasting
director confessed that the government is that their products could have prevented
playing a tricky game of catch-up. “Even the assaults. “Network Associates is of-
though we have markedly fering the first and only service that can
improved our capabilities to fight cyber- detect and remove the denial-of-service
intrusions, the problem is growing even attack agent!” was a typical claim. Sever-
faster and thus we are falling further be- al companies used the occasion to release
hind,” said Freeh, who urged Congress free programs, teasers for souped-up pack-
to consider using federal racketeering laws ages. San Francisco-based Zone Labs gave
against hacker groups. His distress echoed away ZoneAlarm, which was downloaded
that of President Clinton, who presided 400,000 times in the 10 days following
over an Internet-security summit last Tues- Yahoo! ’s troubles. “What we want is happy
day. Though he cautioned against overre- users,” says Zone Labs President Gregor
action—“I don’t think it was Pearl Har- Freund. “Then we see if we can interest
bor”—Clinton called the takedowns of Web them in our pro product."
sites belonging to Yahoo!, eBay, and CNN Moneymakers. Investors bid up securi-
“very disturbing.” ty stocks with abandon. ‘We are extreme-

Such worried words no doubt delighted ly bullish on this category,” says Stephen
vendors of security software. Early Feb- Sigmond, managing director of Dain
ruary’s denial-of-service outbreak and the Rauscher Wessels. Seattle-based Watch-
subsequent hand-wringing sent compa- Guard Technologies shot up more than 60 Few, if any, solutions came out of Presi-
nies scurrying for protection-straight into percent the week of the attacks. Silicon dent Clinton’s Internet-security summit,
the arms of salespeople hawking firewalls Valley’s SonicWALL, flying high follow- e problem, is growing even faster
or intrusion detection systems. According ing a 513 percent revenue increase last and wg are falling further behind. ” 
to the Yankee Group, the attacks will spur quarter, saw its stock close at $96 on Feb-
corporate America to plunge up to $200 ruary 11, up from $55.50 on Monday.
million into computer-security upgrades. Wall Street, too, seemed unaware that Schneier, founder of Counterpane Inter-
That money is pure gravy for an already programs are often powerless to halt dis- net Security, a security-monitoring firm,
hot industry: Companies spent $4.2 bil- tributed denial-of-service attacks like “Even if Zombie Scan has a 95 percent mar­
lion on security software last year, and In- the one that sank Yahoo! “You can watch ket penetration-and that would be 
ternational Data Corp, predicts the num- out for it, you can try to catch it early, believable-5 percent of the computers are
ber will rise to $7.4 billion by 2002. but none of the commercial off-the-shelf still going to be launching pads.”

But security experts question whether products really prevent it,” says Nicole Experienced hackers scoff at conven- 
off-the-shelf, commercial software is the Schmidt, an analyst at brokerage Joseph- tional security products, which are geared 
panacea vendors make it out to be. As long thal & Co. Scanners can alert adminis- I „ .
as networks are haphazardly construct- trators to “zombies,” computers used as catching right now with the existing in- 
ed and competent administrators are few, attack conduits. But there are simply too trusion-detection stuff is the script kid- 
cybervandals will continue to have free many insecure machines to vet. “Securing dies,” says “Simple Nomad,” a noted secu- 
rein, they warn.‘We’re still looking for the everything is impossible,” says Bruce rity researcher, referring to cyberintruders

Who can stop 
cyhervandals?
Security software vendors say they can, 
but the answer is far more complex
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as a single deadbolt won’t confound a
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trators, however, prefer the path of least supply. Information-security personnel a good solution.”
resistance. “It’s easier for an administra- make up less than 1 percent of total cor- But security experts caution that even 
tor to throw software at a problem rather porate staff, and many are relative ama- the most hyped products do little good ft 

than take time to come up to speed,” says
Chris Brenton, author of Mastering Net-

ger software salesmen and their moon- curity at a Fortune 100 company confessed
and-stars promises for that attitude, an t'.._. _L_’2 -------2 ? v7-'-

pressing than at the FBI, which 
can scarcely compete with pri­
vate-sector salaries. “The FBI 
only goes up to §130,000, and 
they don’t do stock options,” 
says Richard Forno, coauthor 
of The Art of Information War­
fare. The FBI’s shortcomings 
have shown during the investi­
gation of the denial-of-service 
spate. Of three potential sus­
pects named in media reports 
last week, two were apparent­

 ly targeted because they
bragged about the attacks­
even though their boasts struck 
hackers as out of sync with the 
facts. A third possible suspect, 
nicknamed “Coolio,” was still 
wanted for questioning at 
week’s end. Forensic evidence 
could be hard to come by; U.S. 
News has learned that the per­
petrators may have accessed 
zombies via anonymous mail 
servers, which don’t keep logs. 

The high-profile attacks and 
ensuing White House summit 
alerted people to the Internet’s 
security woes,- but the situa­
tion still promises to get worse 
before it gets better. Increas­
ingly complex operating sys­
tems are invariably riddled 
with new holes. Just-launched 
Windows 2000, for example, 
has perhaps as many as 44 
million more lines of code 
than Windows NT, increasing 
the likelihood of exploitable 
bugs. Home PCs equipped 
with cable modems “are going 
to be excellent targets for host 
takeover,” says Simple Nomad. 

Software vendors insist 
they’re a big part of the answer. 
“Once the zombie code is in- 

who rely on prefabricated attack programs, place.” Precautions include eliminating stalled, it’s like closing the door after the
Bytweakingexistingtools.malicioushack- default passwords, switching on filters, horse has run away,” says Greg Gilliom,
ers, called “crackers,” can evade intrusion and creating alternative connections in chief executive officer of Network ICE. “We
detection systems. “It’s trivial to recode case of emergency. 1-----  - ---- - ... .
these things,” says Shipley.

False security. Most security adminis-

” . believe intrusion detection that prevents
Formulating a basic battle plan requires a zombie from ever being installed, and 

security talent, which is in critically short shuts off the hacker from ever going in, is

resistance. “It’s easier for an administra- make up less than 1 percent of total cor-

teurs. “Most chief security officers are not basic problems aren’t addressed. “The old 
your top-flight tech people,” says Schmidt, parallel is that security is like an onion,

1 ers that support and reinforce each other, 
that she’d learned her skills from a book There is no such thing as a cure-all.” Just 

accusation that vendors deem prepos- in the... For Dummies series. As a con- i 
terous. “A product doesn’t replace com- sequence, companies must rely on de- determined burglar, a lone firewall will 
mon sense,” says Zone Labs’ Freund. ‘We fensive tools that are simple to implement never trump a clever cracker. • 
see ourselves as part of a balanced break- and maintain-and easily cracked. —---------------------------- ----
fast. You should have a good policy in Nowhere is the need for talent more With Jeff Glasser



MEMORANDUM FOR THE PRESIDENT

FROM:

SUBJECT:

Purpose

The purpose of this memorandum is to discuss the extent to which the United 
States should participate in the United Nations World Conference Against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance (the “U N. Conference”), to be held 
in 2001. Tentatively scheduled to take place in South Africa, the U.N. Conference 
provides an important opportunity to the international community to develop consensus 
in new approaches to racism for the new millennium. The agenda will be action-oriented 
and focus on practical measures to eradicate racism, including measures of prevention, 
education, protection and the provision of effective remedies to discrimination.

As a world leader and a nation that has struggled mightily with these very issues, 
the United States cannot afford to be absent from this stage. Absence would be 
interpreted negatively and cursory participation would deprive the U.S. of the opportunity 
to shape and inform the U N. Conference process and agenda. Moreover, the U N. 
Conference and its related planning process also provide a perfect opportunity to 
demonstrate and continue your long-standing efforts toward and commitment to the issue 
of racial equality.

In deciding the extent of the U.S. participation in the U N. Conference, we should 
look to U.S. efforts in connection with the United Nations Fourth World Conference on 
Women (the “Beijing Conference”) held in 1995. In preparing for the Beijing 
Conference, the U.S. government held regional meetings and developed domestic support 
for our participation. Thus, the Beijing Conference provides a strong model and valuable 
lessons from which we can draw to build our planning efforts for the U.N. Conference.

WASHINGTON
March 7, 2000

Given that the U.N. Conference will take place - with or without our participation 
the United States should play an integral role in both the planning and execution of this 

conference. This will require a significant commitment of time as well as financial and 
human resources in order to produce successful results. Thus, your commitment to and 
support of U.S participation of this U.N. Conference is both desired and necessary.

THE PESSiDENT HAS SEEN 

3 -3 -e

THE WHITE HOUSE

MARIA ECHAVESTej^N
SANDY BERGE^^x

UNITED NATIONS WORLD CONFERENCE AGAINST RACISM

J

Pe-,



Background

Participation

Preparing for the World Conference

MEMORANDUM FOR THE PRESIDENT
PAGE 2

• To review progress made in the fight against racism and reappraise the 
obstacles, and ways to overcome them, to further progress in the field;

• To formulate concrete recommendations to further action-oriented national, 
regional and international measures to combat all forms of racism

Preparing for the U.N. world conferences usually requires a minimum of two 
years during which the agenda, objective, and scope of the conference and their outcomes

In 1997, the United Nations General Assembly agreed to hold the U N. 
Conference. The main objectives of the U.N. Conference, as stated in the authorizing 
resolution, include:

• To review political, historical, economic, social, cultural and other factors 
leading to racism, racial discrimination, and xenophobia,

• To increase the level of awareness about the scourges of racism and racial 
discrimination, xenophobia and related intolerance,

The message will be a positive one about the benefits of diversity and equality in 
national communities and internationally. Governments will be encouraged to present at 
the conference their “Best Practices” and specific models of governmental programs to 
prevent and remedy discriminatory practices.

The traditional format for U.N. world conferences is that there be two parallel 
meetings: one in which the decision-makers are governments with NGOs and U N. 
specialized agencies as lobbyists, and a second in which NGOs and independent experts 
are the primary actors (the “NGO Forum”). At the government conference, access may 
be restricted to representatives of NGOs that have special status at the U N. The NGO 
Forum is generally open to a broader range of organizations that may wish to participate.



Key dates:

Global PrepCom GenevaMay 1-5, 2000

September, 2000
Costa Rica or Brazil

StrausbergEuropean PrepComOctober 11-13, 2000

GenevaGlobal PrepComMay, 2001

South AfricaWorld ConferenceJune\July\, 2001

U.S. Efforts

'll

MEMORANDUM FOR THE PRESIDENT
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The PrepComs are the preparatory meetings to discuss the themes and prepare 
working documents for the final world conference. The PrepCom process has been 
critical to the eventual success of a world conference in that the PrepComs develop the 
agendas for the ultimate conference as well as generate support from the general public.

Western Hemisphere
Regional PrepCom

are determined by Member States of the United Nations This process involves 
international and national planning meetings (“PrepComs”), regional meetings within the 
Member States, expert group meetings, data gathering, and draft position papers, which 
are fed into the global discussions.

The first PrepCom will be held May 1-5, 2000, in Geneva, Switzerland. The 
United States will most likely participate in the regional Western Hemisphere PrepCom, 
currently planned to take place in Brazil in September, 2000.

As mentioned, learning from the effective model utilized for the Beijing 
Conference, the United States planning efforts for the U.N. Conference could involve 
hosting regional meetings around the country to highlight the issue of racism, as was 
done in connection with your Initiative on Race. In addition, domestic planning efforts 
could involve holding NGO briefings in order to obtain input and cooperation from these 
groups in shaping the United States’ presence and role at the U N. Conference. 
Accordingly, the U.N. Conference and its related planning process could showcase the 
Administration’s efforts with respect to addressing and combating racism, including the 
Initiative on Race and the resulting White House Office for One America, on the world 

stage.
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• Control of the domestic planning process

• Staffing/personnel

• Site location for planning efforts

• Budget/Funding of domestic efforts

• Financial contributions to international efforts

Agree

Disagree

Let’s Discuss 

We propose that we begin coordinating departmental resources to ensure 
successful U.S. participation. For the Beijing Conference, the State Department staffed 
and housed the effort. Given the domestic implications of this effort, we recommend that 
an interagency Task Force be created under Maria’s direction, with assistance from the 
White House Office of One America and NSC.

MEMORANDUM FOR THE PRESIDENT 
PAGE 4

As outlined above, the United States’ participation in the planning and the 
execution of the U N. Conference is both important and necessary. Outstanding issues 
which need immediate attention include:

To date, a few preliminary planning efforts regarding the U.S. involvement at the 
U.N. Conference have taken place. Given, however, that the first global PrepCom will 
take place in May, and that the United States’ regional PrepCom will take place in 
September, U.S. planning efforts must be accelerated.
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VASHINGTON

March 8, 2000

02138

Dear Eileen:

Sincerely,

4

i. ju-T) . t

Eileen L. McDonagh, Ph.D.
Henry A. Murray Research Center 
The Radcliffe Institute

for Advanced Study 
Harvard University
10 Garden Street
Cambridge, Massachusetts

J*

I appreciate having your insights on this very 
difficult issue, and I send my best wishes.

z ■

A i\ \
^X\^WHITE HOUSE

A

Thank you for following up on our conversation 
in Boston. Your article in the Albany Law 
Review and Robin West's essay about your work 
are intriguing, and I'm glad you shared them 
with me. I've forwarded these materials to my 
staff for further review, and I encourage you 
to follow up with Lauren Supina, Director of the 
White House Women's Office, at (202) 456-7300.
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Dear President Clinton:

Henry A. Murray Research Center
10 Garden Street • Cambridge, MA 02138 ■ Phone 617 495.8140 • Fax 617 496.3993 • www.radcliffe.edu/murray

I enjoyed meeting you in Boston at the DNC dinner at the 
home of the Solomonts a few weeks ago. We briefly discussed the 
partial birth abortion case, Stenberg v. Carhart, due to be heard 
before the Supreme Court. I drew your attention to Judge Posner's 
dissent, which raises the issue of the state's interest, and you 
indicated your interest.

William Jefferson Clinton
President of the United States
The White House

HARVARD UNIVERSITY

THE RADCLIFFE INSTITUTE FOR ADVANCED STUDY

MURRAY RESEARCH CENTER

Currently, pro-choice advocates often flounder when 
confronted with the hypothetical that the fetus might be a 
person, as we saw with Al Gore in the recent primaries. My 
"consent to pregnancy" approach to abortion rights directly 
addresses this issue, arguing that a woman has a right to an 
abortion, even if the fetus is a person; what is more, a consent 
foundation for abortion rights also opens the door to a 
constitutional right to abortion funding. Of course, abortion is 
first and foremost a political issue. However, arguments can make 
a difference when well cast and carefully presented.

I have developed a "consent to pregnancy" foundation for 
abortion rights, including the right to funding, based on a new 
analysis of the state's interest. It is designed to obtain a 
constitutiona1 right to abortion funding on Equal Protection 
grounds. This "consent to pregnancy" foundation has been well 
received by established law scholars, such as Robin West of 
Georgetown University Law School. I am now working with others to 
apply it to the current "partial birth" statute under review.

To give you an idea of the scope of the "consent" approach, 
I have enclosed my law review article, "My Body, My Consent," and 
Robin West's law review essay, "Abortion and Liberalism." I am 
working with others to apply this argument to a funding case. We 
would greatly appreciate any suggestions you might have about

February 5,
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Sincerely,

/
/

It was a privilege and a pleasure to meet you, and I look 
forward to our paths crossing again. Best wishes for the future.

pe-oplA to contact or effective ways to introduce this approach to 
the political arena.

Eileen L. McDonagh
Fellow and
Professor, Political Science
Northeastern University
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McDonagh received her BA from the University of Southern 
California, where she graduated Phi Beta Kappa, and received a 
PhD in government from Harvard University. At the Radcliffe 
Institute for Advanced Study, she has been a Bunting Fellow and a 
National Science Foundation Visiting Professor. Her research on 
abortion won the 1994 award for the best paper on women and 
politics at the American Political Science Association's annual 
meeting.

Dr. McDonagh, an associate professor of 
political science at Northeastern University, 
has published extensively on women's rights 
within the American political system, both 
from contemporary and historical 
perspectives. She is currently writing a
book. Gender and The State: Rights,
Regimes and Revolution.

V

Eileen McDonagh, Ph.D. has been a visiting 
fellow at the Murray Center since 1988. Dr. 
McDonagh is the author of the book. 
Breaking the Abortion Deadlock: From 
Choice to Consent (Oxford University 
Press, 1996). Hailed by critics as 
"courageous," "brilliant," and "compelling," 
McDonagh's construction of a new 
constitutional foundation for abortion rights 
based on women's right to consent to 
pregnancy provides not only strong grounds 
for the right to an abortion, but also for the 
right to abortion funding.
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Sonia Barbosa
Senior Research Assistant 
mrc@radcliffc.edu

Karen Hodges Walker 
Administrative Director 
mrc@radcliffe.edu

Margaret Gram
Financial Coordinator 
mrc@radcliffe.edu

Several members of the Murray Center Management Team are 
actively engaged in research grounded in different disciplines, 
mainly within psychology. Brief descriptions of these research 
programs can be reached by clicking on their links below:

Erik Vickstrom
Senior Research Assistant 
e vickstrom@radcliffe.edu

Margaret Umbsen
Technical Staff Assistant 
m umbsen@radcliffe.edu

► Alumnae

► Educational Programs

► Development
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► Murray Research Center
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Jacquelyn James
Associate Director 
mrc@radcliffe.edu

Erin Phelps
Associate Director 
for Technical Services 
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Annemette Sorensen
Director
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Telephone: 617/495-8140
Facsimile: 617/496-3993
E-mail: mrc@radcliffe.edu
For visitor information, such as directions and hours of operation.

Mailing Address:
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REVIEW ESSAY

Liberalism and Abortion

Robin West*

major law review article entitled My Body, My Consent: Securing the Constitu- 
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First in a groundbreaking book, Breaking the Abortion Deadlock: From 
Choice to Consent, published in 1996,1 then in various public fora, from 
academic conference panels to Christian radio call-in shows,2 and now in a

- - w

tional Right to Abortion Funding,3 Eileen McDonagh has sought to redefine 

drastically our understanding of the still deeply contested right to an abortion, 
and hence, of the nature of the constitutional protections which in her view this 
embattled right deserves. Her argument is complicated and subtle, but its basic 
thrust can be readily summarized. A woman’s right to an abortion, McDonagh 
argues, should be understood as a right to defend herself against the nonconsen- 
sual invasion, appropriation, and use of her physical body by an unwelcome 
fetus, rather than as a right to choose medical procedures free of interference by 
the state.4 We have a right to an abortion not because we have a right to be free 

of moralistic state legislation that interferes with our medical choices, but rather 
because we have a right to defend ourselves against the nonconsensual, invasive 
takings of our bodies, and we have a right to so defend ourselves even if it 
requires the use of deadly force against a human life.5 Of course, unlike most 
assailants, a fetus unquestionably lacks intentionality and agency. But just as 
unquestionably, a fetus uses and appropriates the pregnant woman’s body, 
occasioning substantial physical changes and dislocations within her, a good 
number of which are potentially injurious.6 When the use and appropriation of 
her physical body occurs without the woman’s consent, that use and appropria­
tion, and the physical changes and dislocations they engender, are harms. Their 
occurrence, then, is tantamount to a noncriminal assault, against which a 
woman may defend herself just as she would be entitled to defend herself 
against such an assault by another human being.7 The woman’s right to termi­
nate a nonconsensual pregnancy should be understood as part and parcel of her

53
iI

I

* Professor of Law, Georgetown University Law Center
1. Eileen McDonagh, Breaking the Abortion Deadlock: From Choice to Consent (1996).
2. See, e.g., Robin West et al.. Breaking the Abortion Deadlock? Twenty-Five Years After Roe v. 

Wade, 12 Stud. Am. Pol. Dev. 204 (1998) (recording of panel discussion at 1997 Meeting of the 
American Political Science Association, moderated by Sue Davis). For McDonagh’s discussion of her 
participation on radio talk shows, see id. at 222.

3. 62 Alb. L. Rev. (forthcoming 1999) (manuscript on file with author).
4. See McDonagh. supra note 1, at 6-7.
5. See id. at 15-17.93-96.
6. See id. at 84-91.
7. See id.
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8. See id. at 10-11.
9. See id. at 8-9, 10-11, 107-24, 139-42; McDonagh, supra note 3, at 68-73 (manuscript).
10. 410 U.S. 113(1973).
11. See id. at 164-65.

paradigmatically liberal right to defend herself against any assaultive appropria­
tion by others of her physical self.

Two implications follow from McDonagh’s reframing of the basic right to 
terminate a pregnancy, both of which are of great significance to the abortion 
debate. First, if the right to an abortion is indeed best understood as a right to 
defend oneself against the nonconsensual appropriation and use of one’s body 
by a fetus, then it no longer matters whether or not the fems is a “human being” 
or a “person”; a woman, no less than a man, has a right to defend herself 
against the nonconsensual appropriation and use of her physical body by any 
human life, bom or unborn, whether or not that person is genetically linked, 
whether or not that person is an intentional agent, and whether or not that 
person is a fems, an infant, or an adult. Given McDonagh’s premises, the 
“personhood” of the fems is no longer fatal to the right to an abortion; in fact, if 
anything, this characteristic clarifies the right’s contours.8 Second, so reframed, 

the right as defined by McDonagh strongly implies a correlative right to state 
funding.9 In liberal societies governed by the rule of law, we typically have not 

only a right to defend ourselves against nonconsensual appropriations of our 
bodies or body parts, but we also have a firm expectation (whether or not a 
right) that the state will assist us in perfecting that defense. The very raison 
d’etre of even a bare bones, minimalist, night-watchman state requires as much. 
States exist, largely, to ensure that we are protected against precisely such 
assaultive invasions. To whatever degree the state protects individuals against 
invasive assaults by others, the state must provide comparable protection for 
those suffering nonconsensual pregnancies. The only way it can do so, realisti­
cally, is by funding abortions.

Both implications of McDonagh’s argument—that the right is not dependent 
upon the nonpersonhood of the fems, and that it seemingly implies at least a 
moral and political (and possibly a legal and constitutional) right to state 
funding for abortions—distinguish it from the “argument from choice” that 
dominates the pro-choice movement, pro-choice rhetoric, and to a lesser extent 
Supreme Court abortion jurisprudence. Thus, it is widely assumed, and in fact 
was conceded in oral argument in Roe v. Wade10 itself, that the right to an 

abortion—understood as the right to choose an abortion free of state interfer­
ence—would have to give way to the fems’s right to fife, if the fems were to be 
understood as a person.11 McDonagh takes no position on whether this conces­

sion is warranted, but argues instead that if we understand the right to an 
abortion as a right to defend oneself against nonconsensual, invasive takings of 
one’s body by others, the right is strengthened rather than weakened by the 
assumption that the fems is a person; again, no bom person would have the right
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genetically linked to the victim and whether or not the aggressor was an 
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persons (or other assaultive entities), the state must then protect us in this realm 
as well.15
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For both reasons, McDonagh’s argument, if successful, is not only provoca­
tive but practically and politically important. If it is a good argument, it should 
be embraced and propounded by both the political and legal wings of the 
pro-choice movement. It gives an argument for abortion rights that implies the 
right to funding which is strengthened rather than weakened by the increasingly 
apparent humanity of the fetus, and it does so through the traditional legal 
method of analogizing pregnancy and fetal life to lived experiences and circum­
stances which, if not exactly common, are at least potentially available to all of 
us. It ought to embolden and empower the embattled abortion rights movement, 
even while it occasions a rethinking of the legal and moral assumptions that to 
date have overdetermined the logic of that movement’s central arguments. It 
proffers a stark and fecund constitutional argument for reproductive freedom 
that builds on and accepts, but also transforms as it deepens, existing privacy 
jurisprudence. It is a liberal and individualistic argument, respectful of the 
institutions as well as the moral precommitments of liberal legal jurisprudence. 
It could conceivably find its way into the Court’s reasoning over the next few 
years. If that were to come to pass, it would be a momentous step forward for 
women s equality, and for the autonomy of women and men both, in relation to 
their reproductive lives. Needless to say, by strengthening women’s equality and 
autonomy, it might thereby improve not only women’s civic and economic life 
but the quality and justice of family life as well.

I have commented elsewhere, however, on the substantial contribution I think

12. See McDonach, supra note 1, at 9, 138.
13. See Hyde Amendment. Pub. L. No. 96-123, § 109, 93 Stat. 926 (1980).
14. See Harris v. McRae, 448 U.S. 297, 315 (1980).
15. See McDonagh, supra note I, at 142.
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to appropriate the body of another toward the end of the assailant’s own 
survival, and this is true, as noted above, whether or not the aggressor was 

intentional agent.1- Similarly, the argument for abortion from “choice” has 

been unsuccessful in sustaining the claim that the right to an abortion embraces 
the right to state funding. Congress has explicitly refused to fund poor women’s 
abortions,12 13 and the Court has explicitly upheld its power to do so.14 Again, 

McDonagh takes no position one way or the other on the correctness of the 
Court’s decision. Rather, she argues, were the right to an abortion understood as 
originating in our right to defend ourselves against nonconsensual, assaultive 
invasions of our bodies, the right to funding would logically, legally, and 
perhaps constitutionally follow; the right to an abortion, so understood, is a part 
of our right to be protected by the state against private violence, rather than our 
right to make private medical decisions free from state interferences. To what­
ever degree the state protects us against similar private aggressions by bom
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16. See Robin West et al., supra note 2, at 205-11.
17. See John S. Mill, On Marriage, in Essays on Equality, Law, and Education 35 (John M. 

Robson ed., Routledge & K. Paul 1984) (1833); John S. Mill, The Subjection of Women, in Essays on 
Equality, Law, and Education, supra, at 259 (1869).

18. See Catharine A. MacKinnon, Toward a Feminist Theory of the State (1989).
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this book makes to the abortion debates.16 In this review essay, I want to show 

that the importance of this extraordinary book is not limited to the unquestion­
ably novel argument it puts forward for abortion funding, or to any other short- 
or long-term contribution to the abortion wars. I want to suggest instead that the 
book reaches well beyond abortion politics, and that it makes an original and 
much needed contribution to liberal theory, and hence to liberal feminism. The 
uniqueness and importance of McDonagh’s argument is that it takes very 
seriously the liberatory and egalitarian promises of both Kantian liberalism and 
the rule of law in liberal societies, and it takes very seriously the possibility of 
extending those liberatory and egalitarian promises to citizens who happen to be 
women, and to those women who happen to be pregnant. If what it means to be 
human is, importantly, to be free, and what it means to be free is to have the 
power to will oneself, through giving or withholding consent, to those institu­
tions, or obligations, or others, or conditions, that later become defining, then 
women must be given the right to consent or not consent to those institutions, 
obligations, others, and conditions that define and confine us. Justice, in short, 
requires as much. Pregnancy, McDonagh is arguing, is not only a “natural 
condition,” it is also precisely such an institution, obligation, and condition— 
and the fetus is one such “other”— that triggers this liberal demand of justice, 
and hence of a woman’s consent. For pregnancy in a liberal society to constitute 
a just condition, it must be a relation between a woman and a fetus to which the 
woman has given her full and voluntary consent.

A good part of contemporary liberalism, as well as a good part of modem 
feminism—from John S. Mill’s work on marriage17 to Catharine MacKinnon’s 
work on sex18—has been committed to the task of extending to women what is 

in essence the promise at the heart of liberalism: if we render those social and 
legal institutions that define, constrain, or enrich our lives consensual, they will 
facilitate, rather than restrict our freedom, and that will in turn deepen our 
societal commitment to justice. For that to happen, however, the institutions 
themselves must be radically transformed. Thus, for women to be equal and 
free, Mill argued, they must be equal and free in their marriages; for that to 
happen the institution of marriage must be transformed, from its legal superstruc­
ture to the defining psychology of its participants. For women to be equal and 
free, MacKinnon has argued in this century, they must be equal and free in their 
sexual lives; for that to happen our sexual institutions must be transformed, 
from their legal superstructure to their defining psychology. McDonagh’s work 
is squarely in that liberal and liberal feminist tradition, and it is no overstate­
ment to say that it is of comparable importance to both Mill’s and MacKinnon’s 
work. For women to be equal and free, McDonagh is arguing, they must be
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equal and free in their reproductive lives. For that to happen the institution of 
pregnancy must be transformed, again from its legal superstructure to its 
defining psychology. Without her consent, a woman’s pregnancy works an 
injustice upon her. Until that is clearly recognized and rectified, women’s lives, 
particularly their reproductive lives, will remain an anomaly in a liberal polity.

There are other commonalities between McDonagh’s current project, and 
Mill’s and MacKinnon’s work on marriage and sex respectively. The arguments 
put forward by the three have striking structural similarities. All three social 
critics have argued the moral necessity of women’s consent to the justice of a 
defining institution, have then highlighted the present lack of it, have empha­
sized that the lack of a woman’s consent implies an act of violence upon her, 
which had theretofore been unrecognized or unacknowledged but which carries 
substantial psychic and physical harms, and then have tried to hold that violence 
and the unacknowledged and uncompensated harm it causes to the critical light 
of the demands of justice. In all three cases, furthermore, the responses by 
critics to these arguments have been much the same. In all three cases the 
argument that some important institution, convention, or condition that defines 
or colors women’s lives can only be morally justified if it is consensual, has 
been met first with the claim that the institution, convention, or condition so 
targeted patriarchal marriage, sex, pregnancy—is a natural condition, or at any 
rate impervious to change, and then with the claim that the alleged harms the 
institution purportedly visits upon women are in any event trivial or nonexist­
ent.19 Accordingly, in all three cases, the argument for liberal reform has been 

dependent upon both a clear showing that the institution in question is noncon- 
sensual, harmful, and changeable, and a resolute insistence that liberalism 
demands that the state take the harm seriously. Eileen McDonagh is the next on 
a short but impressive list of political writers to show in detail the liberatory and 
radical consequences of taking liberalism seriously and applying it in an 
evenhanded and rigorous fashion to the conditions of women’s lives. Mc­
Donagh’s book, in short, deepens our appreciation of liberalism and its promise, 
just as it deepens our understanding of the work that needs to be done to secure 
its fruits.

In the four sections of this essay, then, I want to examine the book as an 
exemplary model of and contribution to liberal, liberal legalist, and liberal 
feminist theory, arguing in each section that the book (and the article) exemplify 
not only the strengths of liberalism, feminism, and liberal feminist reasoning in 
law, but also their limitations. Let me be clear, however, at the outset, that I 
want to explore the quality, strengths, and limits of liberal legalism that I think 
this book exposes so as to strengthen, not discredit, its central argument 
regarding abortion rights. I basically agree with Eileen McDonagh that the 

19. For a contemporary example, see Richard A. Epstein, Two Challenges for Feminist Thought, 18 
Harv. J.L. & Pub. Pol’y 331 (1995) (asserting that differential treatment is the result of biological 
evolution and therefore natural).
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general argument for protecting women’s reproductive integrity that she has 
spelt out in this book is superior to the privacy, equality, or due process-liberty 
arguments the Court and the pro-choice movement have employed to date. By 
examining the ways in which that argument is served, and some of the ways it 
may be disserved, by its fundamental liberal assumptions, we may strengthen 
both her basic argument and the liberal theory that ammates it.

20. See McDonagh, supra note 1, at 138-39.
21. See id. at 142.
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I. Liberalism, Formal Equality, and Analogical Reasoning

McDonagh’s basic argument is captured without too much slippage in a few 
basic analogies, the first of which appears in the affirmative presentation of the 
argument in her book, and the remainder in her responses to objections, and 
some of which are elaborated more carefully in her forthcoming law review 
article. The first analogy I’ve already noted. A nonconsensual pregnancy, Mc­
Donagh argues, is basically analogous to an assault by a bom person in need of 
body parts, an assault against which one clearly has both the right to defend 
oneself and a legitimate expectation that the state will assist in that self defense. 
We surely have such a right of self-defense, even as against a genetically-linked 
bom child. For example, if a grown child of “Justice John Doe” were to find 
himself or herself in need of one of Justice Doe’s kidneys, Justice Doe would 
clearly have the right either to consent or not to consent to the donation of that 
kidney, even to his own child and regardless of the fact that Justice Doe was 
responsible for bringing that child into the world in the first place.20 Further­

more, if Justice Doe refused to consent to the donation of his kidney and his 
grown child attempted to appropriate the kidney by force, Justice Doe would 
have a legitimate expectation, and perhaps a right, that the state would assist 
him in resisting his child’s assault. The position of the woman pregnant without 
her consent, McDonagh argues, is basically analogous to the position of the 
woman or man assaulted by a grown child in need of one of their body parts. If 
the intercourse was voluntary, she may be partly responsible for having brought 
the fetus into existence. But likewise, the parent of the grown (or at any rate the 
bom) child is also partly responsible for having brought that child into exis­
tence. In either case, the partial responsibility. of the parent for the child's 
existence does not imply the child’s right to appropriate the parent’s body 
against the parent’s will. Thus, if the pregnant woman refuses to consent to the 
fetus’s appropriation and use of her body, then that appropriation and use is a 
(noncriminal) assault and a harm, against which she has the right to defend 
herself. Like Justice Doe, she can defend herself against that assault even with 
lethal force, if required, and like Justice Doe she has a legitimate expectation, 
and possibly a right, that the state will come to her assistance in achieving that 
end.21

The second analogy central to McDonagh’s argument appears as a response 
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22. See id. at 34-36; McDonagh, supra note 3, at 46, 50-51 (manuscript).
23. See McDonagh, supra note 1, at 43-44, 66, 141-42; McDonagh, supra note 3, at 40-43 

(manuscript).
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to two separate (but related) anticipated objections. The two objections are 
straightforward. The first I’ve already noted: the fetus lacks agency. We are not 
justified in using lethal force, the objector might argue, against an agent who is 
in no way responsible for the harm that agent is occasioning, even if we are 
justified in using lethal force against an intentional wrongdoer. Not so, Mc­
Donagh argues; we are justified in defending ourselves against unintentional or 
nonculpable assailants no less than intentional wrongdoers. We are, for ex­
ample, justified in defending ourselves against wildlife, even if that wildlife is 
federally protected, and even if fully innocent, and even if our own negligent 
acts wound us up in our sorry predicament; we can kill a grizzly bear rather than 
acquiesce in her desire to eat us. We are justified in defending ourselves against 
the criminally insane (and hence “not culpable” attackers). We are justified in 
defending ourselves against natural disasters. Grizzlies, the criminally insane, 
and natural disasters all lack agency, but this does not diminish the force of our 
right to defend ourselves against them.22 Likewise, the fetus’s lack of agency 

does not imply that our right to defend ourselves against it is diminished.
The second objection is somewhat more complicated, but (in my view) 

potentially more damaging; if we consent to the risk of pregnancy when 
engaging in consensual intercourse, haven’t we thereby consented to the preg­
nancy itself? McDonagh thinks not and again resorts to analogies (some of the 
same analogies as above). We are sometimes morally and even legally respon­
sible, McDonagh concedes, for those conditions or events the risk of which we 
essentially gave rise to by our own actions, particularly if the action was 
negligent or reckless. If we slip on a wet floor, we are at least partly responsible 
for the resulting injury if we created the mess in the first place and for some 
reason neglected to clean it up. Nevertheless, McDonagh argues, in my view 
correctly, it does not follow that we consent to the injury even if it’s true that 
our actions negligently increased the risk of the injury’s occurrence. Thus, we 
don’t consent to the presence of the cancer in our lungs even if we increased the 
risk of its occurrence by smoking cigarettes. We don’t consent to the devastation 
a hurricane does to our residence even if built in a high risk area. We don’t 
consent to the grizzly bear’s consumption of us even if we negligently entered 
the wrong area of the forest. We don’t have to permit the cancer to thrive within 
us or acquiesce in the harm done to our property or allow the grizzly to eat usl. 
we can expel the cancer to the best of our ability and repair the damage done to 
our home, we can and do defend ourselves, with lethal force if necessary, 
against grizzly bears. Consent to a risk of harm, she concludes, does not imply 
consent to its occurrence.23

I don’t want to examine here the merits of these arguments. Some objections 
are relatively obvious, and a number of them are catalogued and convincingly
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responded to in My Body, My Consent. I want to look instead at the reliance on 
analogy—a reliance at least as crucial to McDonagh as it was twenty years ago 
to Judith Thompson’s famous and similar, but more limited, liberal argument for 
abortion rights, which turned on the similarity of the pregnant woman’s di­
lemma to that of a person involuntarily hooked up to a famous and medically 
needy viohnist, against her will, and for nine months of her life.24 The heavy 

reliance on analogical reasoning at the heart of McDonagh’s case—the fetus 
analogized to a bom person assaulting a parent toward the end of procuring 
necessary body parts, to a natural disaster, to a grizzly bear, to a criminally 
insane assaulter, and to a disease—is, perhaps, the most brilliant and memorable 
feature of McDonagh’s argument, even if, for many readers and critics, it is the 
most off-putting. What I want to stress here is that whether we view those 
analogies, and the methodological reliance upon them, as brilliant or unfortu­
nate, that reliance itself is a direct consequence of the liberalism and, more 
specifically, of the liberal legalism that animates the entire vision.

A liberal society requires that our universality be acknowledged and re­
spected—we share universal traits that demand respect—and the rule of law in a 
liberal society demands that like cases be decided alike. Equality and liberty 
both, from a liberal perspective, are dependent upon the recognition and the 
equal treatment accorded our universality. It is imperative, therefore, in a liberal 
society, that pregnant women be treated equally to nonpregnant persons. Preg­
nant women share in the universal traits that in turn demand equal respect and 
dignity, and it is the heart of liberalism to bestow that equal respect, dignity, and 
treatment, and in spite of their manifest distinguishing characteristic: pregnant 
women and only pregnant women are physically and biologically attached, or 
connected, to other human life. And it is imperative from a liberal legal 
perspective that the state, through its laws, treat pregnant women similarly to 
other persons similarly situated—like cases must be treated alike. The core 
conviction of liberal legalism is surely that our universally shared human 
essence requires this equal treatment; law must treat us equally, because of the 
profoundly important ways in which we are alike. To do otherwise is chauvinist, 
nationahst, racist, alienating, subordinating, discriminating and, from a liberal 
perspective, illegal to boot. Liberalism requires a communal and slate recogni­
tion of our shared universal nature, and liberal legalism requires a rule of law 

that accordingly treats likes alike.
Thus, the overpowering need for analogical thinking. The heart of the liberal 

impulse is to recognize and acknowledge the universality of the human condi­
tion, and Eileen McDonagh, to her great credit, expresses that heart better than 
any current liberal theorist. The pregnant woman who does not consent to her 
pregnancy, she points out, is not unlike others suffering nonconsensual assaults, 
and it is that similarity we must emphasize and respond to if we are to treat her
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her consent or lack of it, her drives, interests, and subjectivities that may be

tures whom a liberal state cannot possibly protect from nonconsensual assaults.

have to
the rights of persons includes the category of nonconsensual pregnancies. That
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the universal in the human being, and if we identify the universal as, in part, the 

act of supporting other human life, and if we are going to include pregnant
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justly. By examining and responding to the similarities, we can best appreciate 
the demands of justice. If others similarly situated
self-defense, then so must she be as well. If others legitimately expect the 
protective assistance of the state when so doing, then her expectation must be 
honored as well. To do less—to treat her dissimilarly when she is in fact
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are permitted the right of

protective assistance of the state when so doing, then her expectation must be 
honored as well. To do less—to treat her dissimilarly when she is in fact 
similarly situated—is to in effect throw her out of the legal community, or, 
alternatively, to allow her to remain but only at the price of her exploitation. It is
to use her rather than to equally regard her. Equal regard—the heart of liberal- 
*sm rcclu>res that pregnant women be treated similarly to those with whom 
they are similarly situated. The imperative of equal treatment at the heart of 
liberal legalism animates the need to locate those to whom she is similarly 
situated and, therefore, the search for analagous conditions.

This is why the ethical and even emotional heart of McDonagh’s argument 
lies squarely in its driving analogy. If a man (or a woman) were to be attacked 
by a bom child intent on appropriating some needed body part against the man’s 
will, the man would be allowed to ward off the attack, and could expect the 
state to assist him in doing so. Why should the pregnant woman be treated or 
viewed any differently? If we do treat and view her differently, might it be 
because we have become so thoroughly accustomed to viewing and treating 

pregnant women as the natural nurturers of human life, and their bodies as the 
natural vehicles for that function, that we are comfortable regarding her will, 
her consent or lack of it, her drives, interests, and subjectivities that may be 
contrary to that end, as simply beside the point? If we insist on the utter 
differentness of the nonconsensually pregnant woman from the attacked man, 
might it be because we have for two millennia viewed women, but not men, as 
the creatures who distinctively contribute their earthly bodies to the cause of 
human survival, and do so without their “consent,” their will, or their desire to 
do so, ever really being a serious issue? If we view women as distinctively 
different in this way, might it be because we view them as basically will-less, as 
creatures who distinctively, even by definition, nurture because their nature 
compels it, rather than because they have decided to do so? If we view women 
as distinctively different in this way, then, isn’t it because we view them as 
creatures for whom liberalism cannot possibly have been forged, and as crea­
tures whom a liberal state cannot possibly protect from nonconsensual assaults, 
and particularly from invasive, nonconsensual assaults, on their bodies?

Eileen McDonagh’s analogies force these questions. If we are going to honor 
the universal in the human being, and if we identify the universal as, in part, the 
capacity to freely will our most significant actions, including above all else the 
act of supporting other human life, and if we are going to include pregnant 
women in that class of people capable of moral freedom, then we are going to 
have to acknowledge that the category of nonconsensual assaults that infringe 
the rights of persons includes the category of nonconsensual pregnancies. That 
in turn might force us to see all pregnancies, consensual and nonconsensual, in a 
new light. We might come to see pregnancy as an act, rather than a condition,
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that in turn follows upon a decision to contribute one’s physical body to a new 
life. If so, then like all such acts it has moral meaning when it is the result of a 
willed decision to do so. To view a nonconsensual pregnancy in this way—as an 
assault—and to view a pregnancy in this way—as the act that follows the 
decision to assist another human life to come into being—is concededly an 
awkward and unfamiliar accommodation. We are no more accustomed to 
thinking of nonconsensual pregnancies as assaults than we are accustomed to 
thinking of consensual pregnancies as actions following upon willed and free 
decisions. But it is an awkwardness and discomfort and unfamiliarity, that 
should feel, by now, familiar. It is the awkwardness and discomfort and 
unfamiliarity that has accompanied every liberal advance in including within 
the scope of the human community that which had been previously excluded, 
and then treating and respecting it accordingly.

That very reliance on analogy, however, also reveals the limits of Mc- 
Donagh’s argument, which may in turn suggest a limit to the power of liberal 
legalism, at least in the area of abortion rights. Of course, a fetus is not a bom 
person, nor is it a hurricane, or a cancer, or a grizzly bear, and while being 
invaded and attacked by an unwanted fetus might be similar in some ways or 
for some purposes to being attacked by a bom person (with or without agency), 
or a grizzly bear, or a cancer, it is not identical. Analogies highlight the 
differences as well as the similarities of whatever is being analogized, and that 
is certainly the case here as well. Thus, there are differences between fetuses on 
the one hand and bom humans, grizzly bears, and natural disasters on the other 
to which the analogies, rather dramatically, direct our attention. Of course, not 
all differences matter. But here there are, I think, at least three such differences 
that might be salient.

First, an attack by a bom person, to begin with the narrowly political, 
threatens the peace—and hence threatens the state—in a way that the invasion of 
a woman by an unwanted fetus does not. Perhaps this is not a difference that 
ought to matter to a liberal state, which perhaps ought to care more about 
protecting rights than its own security, but, nevertheless, it may well be at least 
one reason the individual is given so much greater protection against the overt 
violence done by a bom person than against the covert violence done by a fetus, 
even in a liberal regime. A sovereign—any sovereign, including a liberal 
sovereign—has a much greater stake in deterring or in some way suppressing 
overt, visible, bom-person-on-bom-person violence than in deterring or in some 
way suppressing fetal-maternal conflicts. To put the point crudely, the sovereign— 
even the liberal sovereign—has not conferred rights in the latter situation in 
part, perhaps, simply because it (unlike its subjects) has no need or interest in 
doing so. Subordination of the woman to the fetus’s needs, even if that 
subordination constitutes an invasion and appropriation of her body, can happily 
coexist with a regime that accords legal equality of bom citizens by enforcing a 
peace among and between them.

The second difference goes to the nature of the harm. Even acknowledging 
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the four-hundred-fold hormonal increase on a nonpregnant person doesn’t result 
in something as wondrous and as innocent (in the eyes of some) as a healthy 
human baby. If we combine this difference with the first two—the fetus’s use of 
the woman s body does not threaten the peace and only rarely rather than 
typically threatens death or lasting bodily injury—it looks much less clear that 
the liberal balance between the woman’s bodily integrity and freedom on the 
one hand, and fetal and newborn life on the other, ought to be struck in the same 
way as the balance between the assailee’s bodily integrity and freedom on the 
one hand, and the bom person’s survival chances with the withheld kidney on 
the other. The response to the objection that it ought not be, I think, might 
surely be informed by analogies. It is, though, in my view, an undue reliance on 
and deference to liberal legalism to think that that response can be limited to the 
realm of analogy, hypothetical, and thought experiment, for the simple reason 
that there is just nothing quite like the pregnant woman’s relation to the fetus, 
whether consensual or not. Striking the correct balance, from a liberal perspec­
tive, between the constraints on women’s freedom and the invasion of their 
bodily integrity occasioned by nonconsensual pregnancies and the value of the 
lives those pregnancies nurture, requires us to look away from thought experi­
ment and to the world: to the effects, in a liberal but still patriarchal society, of 
withholding this freedom from women; to the quality of the judgments women 
make when granted the power of decision; to the consequences of conferring 
that power, alternatively, on husbands and fathers, on the state, on courts, on 
legislatures, or on doctors. In my view, women, their children, their families, 
and liberal society generally are all best served by conferring the power of 
consent, nonconsent, and choice on pregnant women themselves, and given that 
assumption, the strength of the case for protecting women from the harms of 
nonconsensual pregnancies through a liberal right to be free of such burdens is 
quite clear. But the argument for this conclusion comes at least partly from 
experience in the social, lived-in world; it cannot come solely from the nature of 
fetal life, the logic of rights, and analogies and hypothetical forms of arguments 
we can then use to understand their contours.

I will comment much more briefly on the problems that plague the particular 
analogies and the methodological use of analogies McDonagh employs to 
respond to the two objections recited above. To the first objection—that fetuses 
lack agency—McDonagh is right to point out that cancers, grizzly bears, and 
insane assailants also lack agency, yet we routinely characterize their effects as 
harmful, and feel fully justified in expelling them from our body, if we are 
capable of doing so. But the analogies raise problems—perhaps, here, more than 
they solve. Simply put, the more closely we identify (or analogize) the fetus to 
natural phenomenon that lack agency, or events the harm of which we are 
entitled to defend against, even if we’ve partly assumed the risk of their 
occurrence—such as grizzlies, hurricanes, or even cancers—the greater the cost 
done to the claim that we have a legitimate expectation, and possibly a right, to 
state protection against the harms occasioned. That is, even if we have a right to
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laudable liberal urge to identify the common ground between ordinary injuries 
and pregnancies, risks missing entirely the psychic harms such pregnancies 
occasion. Those psychic harms may be not only sui generis, but impossible to 
describe in either analogical or medical terms. If so, they are going to be 
precisely what is missed in a rigorously liberal attempt to capture the harmful­
ness of nonconsensual pregnancy. But they may also be what definitively 
characterizes the changes of a pregnancy, when nonconsensual, as harmful.

I have written at length elsewhere on what those psychic harms may be,26 so I 
will only briefly recapitulate them here. They are not at all at odds with or even 
discontinuous with the essential thrust of McDonagh’s argument. Subjectively, 
or experientially, the central point is just this: the nonconsensual pregnancy, 
unlike the nonconsensual assault, threatens not so much to end your life “from 
the outside,” so to speak, but to “take over” your life from the inside. The fear 
is not that my life will end but that my control over its course will end. A more 

. objective way to characterize the injury, and in terms that might be more 
continuous with McDonagh’s, is that it so flagrantly precludes the possibility of 
the woman becoming or experiencing herself as a free and moral person—as 
that person is understood, paradigmatically, by liberalism itself.

A free moral person, it has been the central lesson of liberalism to convey, is 
someone who freely decides to undertake moral action. It is hard to avoid the 
conclusion that the woman who has no choice but to remain pregnant against 
her will is, from a liberal perspective, something considerably less than human. 
In some sense she is engaging in moral action—she is sacrificing her own body 
for the well-being of another. But she is doing it unwillingly, without her 
consent, and without any decision on her part to do so. Her moral being is more 
like the morality of the chestnut tree that provides shade than it is like the moral 
being of the civic volunteer giving time and effort and resources in the commu­
nity. Her moral essence is passive and will-less, when nonconsensual, and this 
passive, will-less moral role is imposed upon her by a community and a state 
that are unwilling to act on her behalf to prevent it. If she keeps the baby she 
eventually bears, of course, she will continue to live out this antiliberal moral 
mode for a good part of her adult life. Her moral essence is so increasingly and 
cumulatively premised upon her will-lessness and nonconsensuality, that she 
can eventually become thoroughly alienated and differentiated from the rich, 
hopeful, and promising conception of moral action—the freely willed moral 
deed—defined by liberalism as the essence of human freedom. The woman who 
is pregnant against her will embodies nonfreedom, because she embodies the 
very act—unwilled sacrifice of one’s body for the life of others—that is free­
dom’s antithesis.

The last difference goes to the other side of the balance. McDonagh’s liberal 
insistence on the analogical similarity between the nonconsensually pregnant 
woman and the assaulted victim misses the substantial payoff of a pregnancy:
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the profound alterations of a woman’s physical body occasioned by a normal 
pregnancy, that pregnancy, even when nonconsensual, does not typically threaten 
death, lasting bodily injury, or even an immediate disruption of the woman’s life 
plans and projects the way a violent assault by a bom person most often does. 
Women who are undergoing nonconsensual pregnancies are typically not in fear 
of their lives; they don’t worry that the fetus will kill them, and for a good part 
of their pregnancy they can go about their normal life routines. The fear of 
death or serious bodily injury which is such a great part of the harm occasioned 
by assaults by bom persons is not such a sahent part of the assault occasioned 
by most—certainly not all—nonconsensual pregnancies. This is not to underplay 
the very real physical changes wrought by all pregnancies: wanted, unwanted, 
consensual, and nonconsensual. But those changes are, simply, different from 
the changes we typically associate with violent assault. And the differences, by 
definition, are going to have to be addressed in some way other than the 
analogical.

McDonagh recognizes this point, and her response, although partial, is an 
important one. A nonconsensual pregnancy, McDonagh argues, can be analo­
gized to assaults, particularly for purposes of clarifying our moral, legal, and 
political intuitions; nevertheless, the physical harm brought on by a nonconsen­
sual pregnancy is misunderstood, underappreciated, and, for the most part, sui 
generis. To underscore and make real that physical harm, McDonagh abandons 
analogy and relies instead on an elaborate and detailed description of the 
physical effects, particularly but not only the debilitating physical effects, of 
both normal and risky pregnancies.25 This utterly nonanalogical and lengthy 
description of exactly what it is that a fetus does to a woman’s body is one of 
McDonagh’s most important contributions to the literature. It is the best descrip­
tion I know of, outside of a medical textbook, of the effects of pregnancy on a 
normal adult female body. There is, I think, no way to read it in good faith and 
not concede at least the plausibility of her basic point: if even a small number of 
these profound physical effects—the four-hundred-fold increase of some hor­
mones, for example, that a pregnancy prompts in a woman’s body—were to be 
wrought upon a victim’s body, without consent and by a bom assailant toward 
the end of the assailant’s physical survival, no matter how innocent and needy 
the assailant, those effects would be immediately and noncontroversially recog­
nized as a harm, and a harm against which the victim has a right of self-defense.

Nevertheless, in my view McDonagh doesn’t go far enough toward the end of 
simply accounting, descriptively, for the differences in the nature of the harm 
occasioned by nonconsensual pregnancies and the harm occasioned by garden 
variety assaults. This may be, in part, because her deeply liberal convictions 
repel her from difference and draw her instead to emphasize the commonalities 
shared by assaultive nonconsensual pregnancies and other sorts of experiences. 
The heavy reliance on the physical harms of pregnancy, although driven by the 
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state protection against private violence, it seems to be one that is limited to 
state protection against harms done by human beings, even if not to those 
human beings who are also intentional agents. We may have a right to defend 
ourselves against the cancer that invades our body, but it is by no means clear in 
this culture that we have a right to the state aiding us in our attempt to do so, 
and likewise the grizzly and the hurricane. The stark argument, in other words, 
that we must have a right to state funding of abortion to whatever degree we 
have a right to state protection against violence, is strengthened by whatever 
intuitive appeal attaches to the proffered analogy between the fetus and a human 
assailant, but it is weakened, and dramatically so, where the fetus is analogized 

to increasingly natural phenomena.
McDonagh is careful not to mix metaphors or analogies, and there’s no 

logical difficulty in analogizing the fetus to one sort of thing for one purpose 
and another sort of thing for another. But nevertheless, at some point the 
multiplicity of analogies start to work against each other. The fetus, in other 
words, is analogized to a bom person for purposes of making out the original 
right of self-defense, to a natural phenomenon to highlight the irrelevance of the 
arguable assumption of risk involved in the original act of intercourse to the 
right of self-defense, and then, finally, to a criminally insane assailant to 
illustrate the irrelevance of the fetus’s lack of agency to the woman’s right to 
state assistance. But this comes to seem somewhat arbitrary—if we mix up the 
analogies, we get different results. If.the fetus is “most like” a grizzly or a 
cancer, the woman may have a right to resist it, but she surely has no right to 

state assistance in doing so.
And finally, there are also problems with McDonagh’s analogical response to 

the following objection: that a woman who is pregnant against her will, but as a 
result of voluntary intercourse, has implicitly consented to the pregnancy 
because she at an earlier time (when engaging in intercourse) voluntarily 
assumed the risk of conception. Again, McDonagh’s response is that a woman 
who consents to intercourse does not necessarily consent to the pregnancy; by 
analogy, if we engage in risky behaviors we may have consented to an increased 
risk of disease, but it doesn’t follow that we’ve consented to the disease, in the 
important sense of having no right to attempt to expel it. For McDonagh, this is 
an important, even central and defining issue; she does not intend her argument 
to extend only to pregnancies that result from rape or from non-neghgent 
contraception failure. But is it really the case that consent to the risk of 
pregnancy does not entail consent to the pregnancy? Analogies can be piled on, 
and on either side. In contract law, clearly, consent to an assumed risk does 
imply consent to the risked event; if it didn’t, no contract would be secure. Il we 
analogize a voluntary agreement to have intercourse to a voluntarily entered 

contract, the risked event, pregnancy, does look consensual if the agreement to 
assume its risk was consensual. In criminal contexts, by contrast, McDonagh’s 

argument looks sound; consent to a risked criminal event does not by any means 
imply consent to the crime—walking through a dangerous neighborhood, it’s
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ism as no less constimtive of liberalism than liberalism is of constitutionalism.- 
To put the same point another way, American liberal legalists, perhaps uniquely, 
are committed not only to the rule of law as understood by liberal theory, but 
also to the rule of law as adjudicated by American Supreme Court Justices 
under the Lmited States Constitution through the vehicle of judicial review. As a 
consequence, they are committed to the decidedly odd equation of liberal 
political theory with adjudicated constitutional law doctrine; they read liberal­
ism through the gauze of constitutional doctrine, and constitutional doctrine 
through the lens of liberal theory.27 Sometimes, the overall effect of this near

cliched but true, does not trigger your consent to the redistribution of your cash 
and jewelry to muggers. In tort, the situation is complicated and conflicted; 
consent to a risk might or might not constitute assumption of the risk, and hence 
consent to the risked event.

My point here is not to settle these warring intuitions, but rather to suggest 
that the analogical method so central to liberal legal reasoning, and so central to 
the logic of this book, is not going to resolve them—for reasons, again, which 
might tell us something about the limits of liberal legalism at least as important 
as what it tells us about the logic of abortion rights. A fetus is not a cancer, an 
insane assailant, or a grizzly bear; intercourse is not a wet floor, and an 
agreement to have intercourse is not (typically) a binding contract with contrac­
tually assumed risks. If we think that (or decide that) consent to intercourse 
doesn’t entail consent to the risked pregnancy, it can’t simply be because one or 
the other of these analogies is “correct.” It must also be because of our 
understanding of intercourse and our understanding of pregnancies. Thus, if we 
think, as I do, that intercourse is often less informed and voluntary than a 
perusal of rape statistics might suggest, and that nonconsensual pregnancies are 
far more harmful than is commonly understood, we will be much less inclined 
to think that what is perceived to be consensual intercourse, and what is 
perceived to be full knowledge of the risk of pregnancy, constitutes consent to 
pregnancy. If we think that intercourse is uncomplicated when consensual, and 
that even a nonconsensual pregnancy is relatively harmless when normal, we 
will be more inclined to think that consensual intercourse constitutes consent to 
pregnancy. Neither liberalism, nor analogous reasoning, I am afraid, are going 
to further us down the path of resolving these questions. Rich descriptions of 
the largely unrecognized and misunderstood harms of nonconsensual pregnan­
cies which McDonagh has gone a long way toward providing—and rich 
accounts of the ambiguities of the voluntariness of intercourse—which she only 
brackets, rather than highlights—however, might.

II. Liberalism and Constitutional Arguments

American liberal legal theory, distinctively, embraces existing American 
constitutional law, doctrine, institutions, and practices, viewing constitutional- 
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instinctual equation is to liberalize, and dramatically, existing American constitu­
tional doctrine. Constitutional law, when interpreted so as to accord with liberal 
justice, is a somewhat different creature—and an obviously more liberal one— 
than constitutional law interpreted according to some other political theory, or 
according to no political theory at all. At other times, however, and particularly 
when the constitutional law or doctrine in question is unequivocally non- or 
antiliberal at its core, the effect of the synthesis is to dilute the power of liberal 
critique, rather than to ennoble, enlarge, and constitutionalize the reach of 
liberalism. McDonagh’s constitutional argument, briefly stated above—that 
women have not only a right to defend themselves against nonconsensual 
pregnancies but a constitutional right to state funding to assist them in doing 
so—shares in this conundrum. Her attempt to reconstruct not only the moral and 
political basis of abortion rights, but also the legal argument for their constitu­
tional protection along lines true to liberalism and constitutional doctrine both, 
runs the risk of diluting liberal critique without substantially increasing the 
chance of liberatizing and strengthening constitutional law. Let me first explain 
her doctrinal conflict and then return to the liberal constitutionalist’s general 
dilemma, of which McDonagh’s argument is an instance.

Both in her book and now more pointedly in her article, McDonagh makes 
clear that she wants to argue that a pregnant woman has not only a moral and 
political right, grounded in liberalism, to expect the state to protect her against 
nonconsensual pregnancies, but a constitutional right to that protection as 
well—and hence that the congressional refusal to fund abortions for poor 
women is flatly unconstitutional.28 I agree with her that the refusal to fund these 

procedures ought to be regarded as unconstitutional, and I agree that under one 
possible reading of the Fourteenth and Fifth Amendments it is unconstitutional. 
But McDonagh wants to go one step further. She wants to urge that the 
unconstitutionality of that refusal is clear from Supreme Court precedent on the 
subject, from Roe v. VVtitie,29 to Planned Parenthood v. Casey,30 31 to Deshaney v. 

Winnebago.33 It’s only the Court’s failure, to date, to fully appreciate the 
implications of what it has already decided that has precluded it from seeing as 
much. On that doctrinal point I think she is simply wrong, although I under­
stand and admire her adamant insistence to the contrary.

Of course, McDonagh recognizes, and insists, that if Jier reconceptuafization 
of the basic right to abortion were to take hold on the Court, the Hyde 
Amendment,32 as well as much else regarding abortion funding, would have to

conscious attempt to integrate liberalism and constitutionalism is Ronald Dworkin’s early refutation of 
positivism. Taking Rights Seriously (1977). An early critical attack on the entire phenomenon 
addressed in the text that has well sustained the test of time is Mark V. Tushnet, Red White and 
Blue: A Critical Analysis of Constitutional Law (1988). I criticize the general trend in Robin 
West, Constitutional Skepticism, 72 B.U. L. Rev. 765 (1992).

28. See McDonagh, supra note 1, at 107-54; McDonagh, supra note 3, at 68-93 (manuscript).
29. 410 U.S. 113(1973).
30. 505 U.S. 833 (1992).
31. 489 U.S. 189(1989).
32. Hyde Amendment, Pub. L. No. 96-123, § 109, 93 Stat. 926 (1980).
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takes, and remediable mistakes at that. It is obviously another story entirely.

------------------------vvujuiiuuvuui Id LUC

liberal claim that states must protect individuals against private violent assault.

f

I!■

That is, after all, what states are for, at least as understood in the liberal 
tradition, from John Locke and Thomas Hobbes through to Robert Nozick and 
John Rawls. Whatever else states may or may not do, they exist to make life 
less brutish and nasty and a little longer by prohibiting acts of private violence— 
and hence subordination—among citizens. The Constitution, read through the 
interpretive gauze of liberalism, must surely then require as much; citizens do, 
after all, have a constitutional right to equal protection of the law. What that 
clause simply has to mean, McDonagh concludes, conceptually and literally, is 
that citizens have a right to equal protection of the law against private assaults.

The problem is that the Supreme Court has clearly stated that the individual 
does not have such a right. As the Court put it in Deshaney, there are not only 
no positive rights in the Constitution, but more specifically, there is no “guaran­
tee of certain minimal levels of safety and security,”34 and “no constitutional 
duty to provide substantive services for those within its border.”35 If this means 
what it seems to mean—that there is no constitutional right to state protection 
against garden variety violence—if, on the facts of DeShaney, a four-year-old 
child has no constitutional right to protection against the near-lethal violence 
inflicted upon him by a grown man—then it is very hard to see, first, how our 
Constitution can be said to echo Lockean of Hobbesian liberalism, but more 
specifically, to see how it could be that a woman has a constitutional right to 
protection against the usually nonlethal harms occasioned by a fetus. If there is 
no constitutional right to be protected by the state against private violence, that 
seemingly takes the force out of the constitutional argument that because the 
Constitution reflects in a broad way a liberal consensus that there should be 
state protection against private assault, and because a nonconsensual pregnancy 
can be so characterized, there must be some form of constitutional right to state 
assistance in the latter situation.

McDonagh’s response is credible, but ultimately I think unconvincing. First 

be re-thought.33 What she wants very much to deny, though, is that there is a 

deeper inconsistency between her own liberal vision of the state, and the vision 
of the state currently embedded in much of American constitutional law. If 
liberalism is embedded in constitutional law as she claims it is, and if liberalism 
requires state funding of abortions as she claims it does, then the abortion 
funding cases (as well as the congressional acts themselves) are simply mis-

* ----------- -----J 9

though, if the inconsistency runs deeper.
And, although I know she disagrees, there is a deeper inconsistency, which is 

hard to conceal and which goes directly to her conception of the purpose of law 
itself. At the heart of McDonagh’s political and constitutional argument is the

33. See McDonagh. supra note 1, at 125-54; McDonagh, supra note 3, at 68-93 (manuscript)
34. 489 U.S. 189, 195(1989).
35. Id. (quoting Youngberg v. Romeo, 457 U.S. 307, 317 (1982)).
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of all, she argues, the DeShaney quote is dicta, but more important, the question 
she needs resolved was not clearly presented in that case in any event. De­
Shaney, in other words, is not on point. McDonagh’s argument is not that there 
is a substantive liberty, due process-styled right to the equivalent of a police 
force in this situation—the existence of which, she concedes, was denied in 
DeShaney—but, rather, that there is a fundamental interest in bodily integrity, 
and, therefore, an equal protection-based right to an equal degree of protection 
against nonconsensual pregnancies that invade that interest, as exists against 
other comparably invasive assaults.36 37 We do not have a right to a police force, 

she concedes. But we do have a right—based on the Equal Protection Clause—to 
the same level of protection accorded other similarly situated persons, at least 
where such a fundamental interest as the interest in bodily integrity is at stake. 
And the only way the state can realistically provide that equal protection is 
through state funding of abortion.

Again, just to clarify, McDonagh’s argument is not that we have such a right 
to state funding of abortion because a suspect class is affected; she acknowl­
edges that Geduldig v. Aiello,31 which held that pregnancy does not define a 

sex-linked characteristic and hence that the category of pregnant people does 
not constitute such a class, notoriously cuts off that line of argument.38 Rather, 
McDonagh argues, we have such a right because the interest being protected— 
the interest, here, in bodily integrity—js what the Court has called on past 
occasions a “fundamental” right or interest.39 Wherever a fundamental right or 

interest is affected by legislation that impacts differently on different groups, 
then that legislation must be subject to “strict scrutiny,” and it must be so 
subjected regardless of whether or not a suspect class is affected. So, whatever 
degree or kind or amount of protection is provided to similarly simated persons 
against the sorts of invasive assaults on the body most closely analogous to the 
invasive assault occasioned by a nonconsensual pregnancy must also be pro­
vided to nonconsensually pregnant women. And, McDonagh concludes, such 
protection is considerable.40 Hence, the state must protect against these assaults, 

which again, realistically means simply that the state must fund abortions.
The problem with this response is that to shift the focus from substantive due 

process—the constitutional basis for the right at issue in DeShaney itself—to 
fundamental interest-equal protection by no means solves the DeShaney prob­
lem. Surely if a woman is entitled to have her fundamental interest in her bodily 
integrity protected against the harms brought on by a fetus, then four-year-old 
Joshua DeShaney is entitled to have his fundamental interest in his bodily 
integrity protected against the near lethal harms brought on by his stepfather. 
The “fundamental interest” in bodily integrity revitalized and then relied on in

!
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36. See McDonagh, supra note 1, at 138-42; McDonagh, supra note 3, at 27-40 (manuscript).
37. 417 U.S. 484(1974).
38. See id. at 496-97.
39. See McDonagh, supra note 1, at 142; McDonagh, supra note 3, at 27-32 (manuscript).
40. See McDonagh, supra note 1, at 143-52; McDonagh, supra note 3, at 32-40 (manuscript).
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Alternatively, McDonagh could avoid the DeShaney problem by arguing that

ij1J
41. Cf Geduldig, 417 U.S. at 494 (holding, under rational basis review, that the Equal Protection 

Clause does not compel states to classify normal pregnancy and delivery as a “disability” for the 
purpose of paying state employee benefits).

McDonagh’s argument must extend (at least) to our fundamental interest in 
protecting our bodily integrity against all acts of violence that portend death or 
serious bodily injury, not just those that are occasioned by fetal life. It is, in 
other words, always our fundamental interest in bodily integrity that is threat­
ened by violence. If this fundamental interest-equal protection line of analysis is 
right, then the DeShaney dicta is simply wrong, and we do, after all, have a 
constitutional right to some level of police protection against violence—or at 
least, we all do so long as some of us do. But this head-on collision with the 
DeShaney dicta is precisely what the dodge into the fundamental interest-equal 
protection line of authority was designed to avoid.

Geduldig4' is wrong—that, contra Geduldig, pregnancy is clearly a sex linked 

characteristic, and legislation that adversely and intentionally impacts upon 
pregnant women must therefore be subject to strict scrutiny. Under such scru­
tiny, the ban on abortion funding for poor women could conceivably fall. Again, 
though, McDonagh wants to avoid the burden of arguing the wrongness of 
well-established cases. Indeed, much of her book and the bulk of her law review 
article are aimed toward showing that precedent and law are clearly on her side. 
All the Court needs to do, she insists, is acknowledge the assaultive, invasive 
namre of fetal life in a nonconsensual pregnancy for what it is, make the 
connections it has thus far failed to make, and overmm only the abortion 
funding decisions themselves. It need not overrule, or even seriously reexamine, 
anything beyond that. The liberal result here, far reaching and momentous 
though it may be, is squarely in line with the Supreme Court’s own pronounce­

ments on virtually all related subjects—from liberty, to equality, state action, 
and, except for the funding cases, even the abortion cases themselves.

Although McDonagh herself is not a lawyer, this insistence in McDonagh’s 
work on the happy harmony between the result demanded by a far reaching 
liberalism and American mm of the century constimtional doctrine, is a mark of 
her indebtedness to liberal legalism—American liberal lawyers routinely as­
sume the convergence of liberal commitments and American constitutional 
doctrine. And, again, that insistence is in some ways a strategic or practical 
strength of McDonagh’s overall approach. If she is right that a recognition of 
women’s rights to be free of nonconsensual pregnancies would be in line with 
the liberal tradition and constitutional doctrine both, then that’s obviously 
important to know, for it means that the Court would have to do very little to 
accommodate such a recognition. But I’m not sure, here, that the flame of not 
upsetting the constimtional applecart is worth the candle expended to get there. 
To put it crudely, what we gain with this argumentative dance around DeShaney 
and Geduldig is basically a very small chance that the Court will accept an
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anti-DeShaney holding because it is cast in terms that disguise its true nature. 
But this small-chance gain comes at the cost not only of forthrightness, but also 
of the consistency of liberalism itself. A Constitution, after all, that provided a 
right to protection against private assault but only if the sort of assault re­
sembled one type of attack and not if it resembled another type of attack, and 
only if it was within the logic of one line of precedent, but not if it was within 
the logic of another, would be decidedly illiberal, as well as irrational. To be 
more precise, a Constitution that demanded equal protection of the law for 
women whose autonomy and physical integrity is threatened by fetal life within 
them, but not for four-year-old boys whose Eves are threatened by their parents, 
would not be one liberals would or should be inclined to support.

The hard truth—certainly for liberals—is that the Court took a drastically 
illiberal tum in DeShaney: to suggest that citizens have no right to state 
protection against private violence, and hence that a state could constitutionally 
decide for any or no reason to withdraw its police protection from some class of 
citizens—say, children, or pregnant women, or poor people—against others, 
does as much violence to Lockean and Hobbesian understandings of the liberal 
compact as it is possible to imagine. As long as the DeShaney dicta is a good 
snapshot view of our constitutional law as envisioned by this court, then our 
constitutional law is illiberal. It might be better simply to acknowledge that fact, 
than to insist that contrary to the evidence of one’s senses a square peg can fit in 

a round hole, and for two reasons.
First, simply as a practical or political matter, the cost of acknowledging the 

inconsistency between DeShaney and the result McDonagh argues here may not 
be as high as first appears: if the dicta from one case, such as DeShaney, or one 
line of cases, looks wrong because it is illiberal, such a claim can be incorpo­
rated into a sound liberal-legal argument which might nevertheless be accepted 
by the Court. Courts do from time to time overrule themselves or disown prior 
dicta. Such could happen here: contrary to the dicta and arguably the holding of 
DeShaney, we all could have a right to state protection against private assaultive 
invasions, nonconsensual pregnancies could be such assaultive invasions, and 
the failure to fund abortions could be accordingly unconstitutional. On the other 
hand, of course, the Court might not accept an invitation to overturn or narrow 
the DeShaney opinion. But it won’t be more inclined -to issue a decision that 
implicitly does so because the nature of the inconsistency has been obfuscated.

More likely, though, in my view, the inconsistency between McDonagh’s 
premises and the Court’s apparent understanding of constitutional principles 
signals a real and lasting conflict between liberal principles on the one hand and 
constitutional law as interpreted by the Court on the other. If that’s right, then 
liberal legals, who almost by definition have identified liberal political moral 
theory with the best and deepest political interpretation of the constraints of 
majoritarian processes imposed by the U.S. Constitution, clearly have a di­
lemma: they can continue to support the fimits on government imposed by the 
Constitution, as interpreted by the Court through the mechanism of judicial
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LU. Liberalism, Consent, and Legitimation

Liberalism rests heavily, and in some versions exclusively, on the moral 
significance of consent. Liberal feminist reforms and liberal feminism theory, 
particularly in the latter half of this century, have clearly bom the mark of this 
reliance. To take just one example, the rape reform movement—one of the most 
important and surely the most successful of the feminist reform movements of 
third wave feminism—has rested squarely on the liberal foundational claim that 
the giving of consent justifies an act and the lack of consent marks such an act 
as coercive. Consensual sex, according first to feminist rape reformers but now 
to conventional wisdom as well, is legally nonproblematic (whatever may be its 
moral status), but nonconsensual sex is rape, clean and simple,42 and it is rape 
whether or not it is committed against a prostimte, whether or not the victim had 
a history of promiscuity, whether or not it is accompanied by acts of violence, 
and whether or not the victim fought back. Consent is necessary to the value, 
and hence legality, of intercourse, and at least in some jurisdictions the lack of 
consent is sufficient to establish the criminality of the intercourse.

To continue for a moment with the example, it is clear that establishing the 
harms and eventually the criminality of nonconsensual sex has been a tremen­
dous breakthrough for women. Women in marriage, prostitutes, women with 
“promiscuous” sexual histories, women who don’t fight back, and women who 
are sexually defrauded in nonviolent ways—all of whom were not protected " 
under traditional rape law—are all, at least nominally and theoretically, now 
protected against sexual assault by the criminal law of rape. There are, however, 
risks, or costs, in the use of consent as a marker of the line between criminality 
and legality, perhaps the greatest of which is what critical legal scholars refer to 
as the risk of “legitimation.” The risk of legitimation is simply the risk that the 
insistence on the criminality of nonconsensual transactions, or events, or distribu­

42. The classic treatment is Susan Estrich, Real Rape (1987). I have discussed this liberal 
understanding of rape in Robin West. A Comment on Consent, Sex and Rape, 2 Legal Theory 233 
(1996).

review, or they can continue to support liberal principles. It seems to me that 
while this is an unhappy choice it is also an easy one; principled political and 
moral liberals owe their loyalty to liberalism, and not to liberalism as watered 
down—or polluted by—illiberal constitutional authority. There are other ways to 
secure a more liberal society than by employing an ambiguous constitutional 
text to urge a conservative court to police or prod a recalcitrant legislature 
toward liberal outcomes. McDonagh’s book has already altered the academic 
discourse on abortion and may effect a sea change in the fundamental way we 
view liberalism in relation to women’s lives and bodies as well. If it does, then 
she will have achieved a change in the liberal landscape that may be of more 
lasting importance than a chance at affecting the language of what could turn 
out to be another in a string of hollow Supreme Court victories.
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tions, such as rape, or theft, or slavery, tends to legitimate, or valorize, or in 
some other way put beyond the realm of criticism, consensual acts, events, or 
distributions, even where unwarranted. Although, as I will try to show in a 
moment, there surely is no logical implication, it is a short and unfortunate step 
from the insistence on the harmfulness and criminality of a nonconsensual 
transaction to the inference that the same distribution, if consensual, must 
therefore be good. Thus, the criminality of theft, for example, further legiti­
mates the value, as well as the legality of consensual bargains—hence, com­
merce—as the criminality of slavery further legitimates the value and legitimacy 
of wage labor. Likewise, the criminality of nonconsensual sex tends to legiti­
mate, or valorize, all forms of consensual sex, including those of which we 
should be or remain critical. Liberalism, to put the criticism in a nutshell, 
properly condemns coercive and nonconsensual political transactions, but it 
does so by glossing or trumpeting the value of anything that meets a threshold 
of consensuality.

Clearly, as a logical matter, the inference underlying the phenomenon of 
legitimation is unwarranted; the wrongness of a nonconsensual transaction, 
event, or distribution does not logically imply the goodness, value, righmess, or 
justice of a consensual transaction. All that follows from the wrongness of a 
nonconsensual, coercive transaction is that if the consensual transaction is 
wrong, bad, harmful, or unjust, it is so for reasons other than its nonconsensual- 
ity. That slavery is wrong does not imply that wage labor is good, it only means 
that if wage labor is wrong, it is so for reasons other than its nonconsensuality. 
That theft is wrong (and criminal and harmful) does not imply that consensual 
commerce is good, or just, or valuable, it only implies that if a consensual 
exchange is unjust, or wrong, it is so for reasons other than its coerciveness. Put 
baldly, this is all obvious. It has, however, clearly been a part of the legacy and 
residue of traditional liberalism to suggest the contrary. The consensuality of a 
transaction, transfer, event, distribution, or social system, in liberal societies, 
inexorably comes to be viewed as not only a necessary condition of its justice or 
value, but a sufficient condition as well.

This is an unwarranted implication, though, that is widely drawn and that 
broadly matters. It is deeply connected, in liberal societies, to the tendency to 
conflate legal and ethical, or legal and political norms'of value. If consent is 
both the marker of legality and illegality, or noncriminality and criminality, and 
the marker of value and lack of value, then it follows syllogistically that the 
dividing line between criminality and noncriminafity, or legality and illegality, 
will also be the dividing line between that which is valued and that which is not, 
or that which is perceived to be good and that which is not. The bottom line 
consequence of that development, in turn, is that our moral vocabulary, and then 
our moral discourse, is eviscerated. That which is criminal or illegal is so ' 
because it is nonconsensual, and that which is nonconsensual is bad; that which 
is consensual, then, is both legal and good. We become incapable of even 
talking about, much less judging, the value, the goodness, or the moral worth of

I
I
I

... .......... : “ -

Ml



r

1999] Liberalism and Abortion 2139

r

that which is legal, and hence, that which is consensual. A risk of liberalism, 
then, is that the reliance on consensual ethics that is at its core comes to exhaust 
not only our legal universe but our moral universe as well. That which is 
consensual comes to be seen as both legal and good—consent comes to be our 
moral marker of what we value and should value, as well as our legal marker of 
what we criminalize.

This risk of undue legitimation—the unwarranted valorization of consensual 
transactions, events, or acts, following upon the condemnation of the nonconsen- 
sual transfers effectuating the same result—is hard even to identify within liberal 
feminism, much less to come to grips with, partly because of the overriding 
liberal assumptions of so much of our contemporary and academic discourse, 
but also because of the glaring illiberality of so many of the social and private 
institutions that continue to affect adversely so many women’s lives. Worry of 
the risk of unduly legitimating or valorizing consensual transactions, in other 
words, may itself seem unduly precious, or bourgeois, when so many women’s 
lives are seemingly governed by illiberal measures of force and coercion. 
Nevertheless, in liberal societies particularly, we should not lose sight of it. 
Women consent to events and transactions and arrangements all the time—day 
in and day out—that do us considerable harm: from marriages, to love affairs, to 
one-night stands, to unequal pay for comparable work, to sexually harassing 
work and school environments, to second shifts in the home, and to mommy 
tracks at work. The harm these consensual relations, environments, transactions, 
events, acts and transfers occasion becomes increasingly hard to describe, to 
quantify, to identify, to name, or to recognize as the language and apparatus of 
consent-based ethics overtake our moral as well as legal discursive world.

Feminist reform movements that are themselves grounded in liberalism, and 
in the liberal reliance on consensual ethics, then, pose a particular dilemma for 
feminism generally: even where those reforms are well worth the risk, by 
positing, advocating, and then achieving the criminality of coercive institutions 
in women’s lives, they risk further legitimating the consensual transactions that 
also do women real harm. The rape reform movement is an example. Again, it is 
an unquestionable gain for women that courts, state legislatures, and intellectual 
and political elites are now convinced that nonconsensual sex is what rape is, 
rather than sexual penetration, with force, with someone not one’s wiferand 
against the will of the victim, so long as she is a stranger, is relatively chaste, 
and fights back. But that very accomplishment has arguably made it harder, not 
easier, to identify the wrongs done women by consensual sex: the harms done, 
for example, by sex-for-money, surrogacy contracts, promiscuous sex, harassing 
sex, and (most broadly) sex that is consented to but not desired. In a social 
world that equates the legal with the consensual, and the consensual with the 
valuable, the harms done by consensual transactions become anomalous.

Eileen McDonagh’s emphatic and overdue elucidation of the harms occa­
sioned by nonconsensual pregnancies—and her attempt to marshal the powers 
of law to protect women from those harms—is an important breakthrough for 
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abortion politics, liberalism, and feminism, but like the rape reform movement 
before it (as well as the movement toward contractualizing the entire institution 
of marriage), it too, by relying on the nonconsent marker as the trigger for the 
apparatus of justice, runs the risk of unduly valorizing or legitimating that 
which is consensual—in this case consensual pregnancies. Nonconsensual preg­
nancies are harmful in the ways McDonagh has helpfully elaborated and in 
additional ways as well, which I have tried to suggest above. But consensual 
pregnancies can also be harmful, and we need to take care not to further obscure 
the point by focusing on the harms of nonconsensual ones. An undue reliance 
on the ethic of consent runs a serious risk of defining out of existence these 
harms, and hence a serious risk of putting these harms both conceptually and 
politically beyond the reach of any conceivable political reform.

Let me just briefly elaborate. First, a woman may consent to a pregnancy for 
any number of reasons that she nevertheless, to the core of her being, doesn’t 
want, second, she may have even wanted pregnancies which are profoundly 
counter to her best interest. Of course, a woman may have perfectly good— 
meaning sufficient—reasons to consent against her own desires, or to desire a 
pregnancy that is not in her own best interest. She may become or remain 
pregnant even if she does not wish to because she is opposed to both contracep­
tion and abortion for moral or religious reasons. She may want to become 
pregnant, or want to remain so, to please her mate, her community, or her 
extended family, or she may desire a pregnancy simply because it is expected of 
her to desire a pregnancy. Such consensual pregnancies—both wanted and 
unwanted—take a toll. Engaging in the work of pregnancy, the expectation and 
reality of motherhood that follow, undergoing the physical changes, and giving 
oneself over to it, are all transformative experiences. The transformation may be 
joyous, and wondrous, and even miraculous, and is experienced as such by 
many, many women, but if the pregnancy is unwanted, such an experience is 
not likely. Putting one’s body in the service of the creation of new life when one 
doesn’t want to do so is not as harmful as doing so where one has not 
consented, but it carries its own costs: it is likely to severely inhibit one’s own 
possibilities, or, loosely, one’s place and impact in the world.

We need to work toward a world in which women are free to terminate 
pregnancies to which they do not consent. But we also need to work toward a 
world in which women become and remain pregnant only when they truly 
desire to do so, and in which they desire to do so only when they truly wish to 
create new life. It may well be that law per se has little to contribute to these 
latter efforts. But we need, at least, to take care that our legal discourse—its 
assumptions, its values, its premises, and its ethics—doesn’t make the work of 
creating such a world greater than it need be by defining our options in such a 
way as to obviate the need for it.

Lastly, we need to be careful not to create a discursive world that throws a 
blanket cloak of legitimacy around the institutions that structure consensual, 
wanted, and even well advised pregnancies. Such instimtions are not all that 
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IV. Conclusion: Liberalism, Abortion Practice and Rhetoric and an 
Ethic of Care

Let me conclude by taking up a feature of Eileen McDonagh’s argument 
which is shared with virtually all liberal and liberal feminist arguments for 
abortion rights. Liberal and liberal feminist arguments for abortion are blatantly, 
and in the minds of some even notoriously, at odds with what has come to be 
called an “ethic of care,” at least since that ethic has been elaborated by 
feminist moral philosophers, developmental psychologists, and lawyers in the 
almost twenty years since publication of Carol Gilligan’s In a Different Voice?3 
Killing a fems—particularly if one regards it as an unborn child—is not a caring 
thing to do. Further, the noncontextualized, absolute, liberal right to do' so, 
supported by analogy, syllogistically and rationally derived from major prem­
ises, destructive of and devoid of reference to relationality, and so seemingly 
fatal to the very genesis of the capacious and naturalistic inclination to physi­
cally nurture, and taken with so little empathic regard for fetal interests, is as far 
from such an ethic as one could imagine, and likewise as close as one could 
possibly be to the form of moral reasoning now so firmly identified in the minds 
of many as “Kohlbergian,” or “Jakean,” or at any rate masculine. The “ethic of

they could or should be, and that we freely consent to them should not place 
them beyond the scope of rational critique. Let me illuminate the point with a 
more familiar analogy. Consensual wage labor is obviously an ethically superior 
system of productive labor than slavery. Yet even consensual, wanted, and well 
advised productive employment is not as safe, meaningful, well compensated, 
rewarding, or in essence unalienating as it could or should be—or would be in a 
world that respected not only autonomy but also the value and importance of 
unafienated labor and the right of the laborer to engage in it. Likewise, 
consensual pregnancy would without question be a superior system of reproduc­
tion to the blend of coercion, ideology, and choice within which pregnancies are 
now undertaken. But as with productive labor, even fully consensual, wanted, 
and well advised pregnancies, and the reproductive labor and then the parenting 
to which they lead, are not as safe, well compensated, rewarding, or unalienat­
ing as they could or should be—or would be in a world that respected the 
relational work of bearing, giving birth to, and raising children. We need to lay 
the liberal groundwork for consensuality in our reproductive fives. But we also 
need to keep our eye on the larger prize, and that is a world that both 
conceptualizes and values the unalienated relational work of pregnancy, child­
birth, and child rearing. We should not, to pursue the metaphor, let our vision of 
that prize be clouded by the seductive but limiting claim that so long as our 
reproductive or productive lives are consensually undertaken, then all is as it 
should be, and that is all we can legitimately demand of a liberal social order.
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care” Gilligan identified in her book, and which has now been embraced by 
many feminists as an overlooked (largely because of its identification with 
women) kind of moral reasoning, which could be, but to date hasn’t been, 
applied to legal, political, and constitutional questions, would seemingly inchne 
us to humanize so as to further care for the fetus, not to humanize it so as to 
clarify our constitutional and political right to kill it. It would seemingly incline 
us to endorse the connection and identification of the pregnant woman with the 
life within her, not to follow through on the implications of the Court’s 
insistence that the two lives and interests are separate, and hence each in need bf 
state protection. It would seemingly urge us to acknowledge and valorize, rather 

than disclaim and rebut, the woman’s natural connection to the fetus, and it 
would embrace ethical courses of action and an ethical system premised upon it, 
rather than a course of action and ethical system premised upon the woman’s 
individual and individuated agency, the consequence of which is to sever rather 
than honor that connection.

On the other hand, forcing a woman to nurture unborn life when it is against 
her will, against her desire, and against her interest to do so, is an almost 
paradigmatically illiberal action for a state to take; for all of the reasons Eileen 
McDonagh and others have so well identified, it reeks of involuntary enslave­
ment. The woman who does so is living the consequence of that illiberality; she 
is subservient, submissive, dominated, exploited, unequal, and possibly dead— 
the last being a possibility if she is poor, the pregnancy life threatening, and the 
state has refused to come to her assistance in terminating it—all as a direct 
result of our illiberal refusal to acknowledge and enforce her rights. The 
subservient, dominated, exploited, damaged, or dead woman who is or was 
pregnant without her consent and who is minimally forced to give her body over 
to a fetus, and maximally forced to sacrifice her very life, and all without any 
violation of her rights and without any claim to the state’s protection, is as 
major a departure from liberalism and liberal legalism’s promised “equal 
protection of the law” as it is possible to imagine. If we are going to remain true 
and nonhypocritical in our liberal political morality, then we are going to have 
to acknowledge that the state must grant pregnant women full sovereignty over 
their bodies, even when it implies that to exercise thaLsovereignty, women will 
be in the position of uncaringly willing the end of another human life.

Not exclusively, but nevertheless largely because of its apparent implications 
for abortion rights, liberal feminists have accordingly been harsh critics of the 
ethic of care, and of any political morality that might be built upon it. The ethic 
of care, from a liberal perspective, emphasizes and then valorizes precisely the 
interrelationships, the dependency, the lack of agency, the identification with 
care and nurturance, the relegation to the private sphere, and in short the sex 
and gender finked differences that have been used, when an excuse was needed, 
to justify the two-century-long project of continuing the subordination of women 
even in a liberal society that should seemingly be committed to ending it. Even
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44. Linda McClain’s work, some of which is critical of my own use of an ethic of care, has been the 
most far-reaching in this regard. See, e.g., Linda C. McClain, "Atomistic Man" Revisited: Liberalism, 
Connection, and Feminist Jurisprudence, 65 S. Cal. L. Rev. 1171 (1992); Linda C. McClain, 
"Irresponsible"Reproduction, 41 Hastings L.J. 339 (1996).

worse, by naturalizing those differences, the ethic threatens to actually endorse 
the extension of that subordination into the modem liberal legal era that 
otherwise holds tremendous promise for legally challenging it. The commitment 
to formal equality, equal liberty, universality, and equal protection, all structural 
features of contemporary legal liberalism, all seemingly imply the illegality and 
perhaps the unconstitutionality of the patriarchal subordination of women. And 
yet, it is precisely the logic of those commitments—to formal equality, equal 
liberty, universality, and equal protection—which the logic of an ethic of care 
perversely cast in doubt. Eileen McDonagh sees and understands this conflict, 
and comes down cleanly on the side of liberalism, both with regard to abortion 
politics, and with regard to political theory more generally.

Although a full elucidation of the relation between liberalism and an ethic of 
care is well beyond the scope of this essay, I want to suggest in these closing 
comments that the apparent opposition between the two of them, although 
understandable, suggests the failings of each, and not the failure of one or the 
other of them, and the continuing opposition between the two of them is 
ultimately in the service of neither. Liberalism needs to incorporate an ethic of 
care if it is to be a sound conception of public and private life, and an ethic of 
care needs to incorporate constraints of justice informed by a liberal regard for 
the dignity of the individual self if it is to constitute a sound basis for private 
and public life. Liberal critics of an ethic of care, as well as communitarian and 
difference-feminist critics of liberalism, are right to see the antithesis between 
the two. But they are wrong to suggest that the consequence of that antithesis is 
or should be the annihilation of the other; what we clearly need, both in theory 
and in political life, is reconcihation. In part because of the labors of liberal 
feminist critics of an ethic of care,44 the first half of this equation has become 

easy to see, at least in theory if not in practice. The ethic of care, and caring 
relations in general, must be consensual to be morally free and hence morally 
justifiable, and this is surely as true of the care enacted in a pregnancy as in 
other relationships in life. For the relationship between mother and fetus to be a 
morally valuable one, and for the nurturance bestowed by the mother upon the 
fetus—often at considerable sacrifice—to be morally worthy, it must be a 
consensual relationship, and the giving must be by choice. For it to be a 
consensual relationship, the woman must have the freedom to terminate the 
pregnancy, should she withhold her consent. What I want to insist here is that 
correlatively, although it is much less often acknowledged, both liberalism and 
the liberal argument for abortion need the ethic of care. Let me first make the 
point with respect to liberalism, and then focus on the abortion debate in 
particular.

I
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First, on the relation of a liberal vision and an ethic of care. As has been 
shown and decried by scores of theorists from a range of disciplines, classical 
liberalism in its typical incarnation—with its commitment to a clear division 
between public and private spheres, full formal equality of citizens, respect for 
autonomy and individuality, and a high regard for the chosen life plans of all 
citizens—seemingly requires the subordination of women (or some other class) 
if the society it governs is going to extend past one generation. The work of 
bearing, giving birth to, and raising children (to say nothing of house keeping, 
cooking, and sexual servicing) is at “right angles” with the independence, 
autonomy, and rational self-regard, the individuating, self-making, market labor 
and the equalizing civic and political deliberations held in such high esteem by 
liberal theory and liberal institutions. Consequently, if the equal regard for 
citizens that liberalism promises is an equal regard for individual, independent, 
autonomous, self-regarding, self-chosen, and self-creating adult agents, then it 
will have to be noncitizens, or some relatively oppressed or subordinated group 
of citizens, who do the communitarian, interdependent, nonautonomous, some­
times chosen and sometimes unchosen, other-regarding, other-creating, and 
profoundly nonindividuating work of bearing, caring for, and raising children. 
Obviously, liberalism will work most smoothly if that work, done in the private 
sphere by nonindividuated, dependent, interdependent, other-regarding, and 
other-creating people, is undertaken both cheerfully and ethically—in accor­
dance, say, with an “ethic of care” that constitutes the antithesis of but also the 
private complement to liberal values and aspirations, but is nevertheless itself 
sufficiently rich to confer meaning and rewards upon the illiberal lives played 
out within it—rather than by force or compulsion. Should, though, it come to 
pass that women are neither forcibly nor ideologically driven into illiberal 
private lives, but welcomed into liberalism’s empire, the need for that other- 
identified, other-creating, other-regarding, nonindividuating, dependency­
creating work is not going to wither and die. The need for the work still 
remains, so long as our liberal utopia aspires to outlast one generation.

How will this need be met, in a liberal society that presumes and honors the 
autonomous, individuated, self-regarding, self-creating nature of all citizens, 
women and men, mothers and non-mothers, alike? In a liberal capitalist economy 
marked by substantial divisions of wealth, of course, wealthy people can simply 
contract the work out, creating yet another subordinate, albeit paid, class of 
female workers living illiberal private lives within a liberal public world, while 
poorer citizens catch-as-catch-can on their own. We are to some degree living 
out the illiberality of this path. Alternatively, and more appealingly, we could 
recraft liberalism so as to acknowledge, honor, and fully compensate the 
relational and interdependent work of childbearing and child rearing. To do so, 
though, we will have to fuse an ethic of care, to date so thoroughly identified 
with the private world of femaleness, with our sense of “the public” and of 
“public citizenship,” not use the liberal ethic and the values that accompany it 
as a hammer to bludgeon the ethic of care into smithereens. We will have to
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incorporate into the meaning of citizenship a commitment to the care and 
nurturance of the young and the weak, and, in general, re-think what it means to 
be an individual within a liberal society so as to recognize the degree to which 
individual personhood requires dependencies and interdependencies forged with 
others. If we are going to do so, we need to enlarge upon, and incorporate into 
the public sphere, the ethic of care heretofore conscribed to the private, not 
further denigrate it as we celebrate women’s participation in the public, liberal 
worlds of politics and commerce.

The liberal argument for abortion, particularly if grounded in consent and 
liberal consent-based ethics, also needs the ethic of care, and for at least two 
reasons. First, without it, it is going to be difficult, and maybe impossible, to 
make convincing the claim that liberalism ought to be extended to women’s 
reproductive lives in the manner urged by McDonagh or by other liberal 
theorists. There is no logic, nor is there any power on earth, that can compel this 
society or any other to extend the reach of liberalism to include women’s lives, 
or women’s reproductive choices. The logical coherence, as well as the political 
structures, of both liberalism and reproduction could be preserved by simply 
defining women’s lives, or at least women’s reproductive lives, as beyond the 
reach of liberalism’s empire. Recognizing women’s rights to consent or not to 
consent to pregnancies will ultimately depend, therefore, not on the Supreme 
Court accepting an argument that the logic of liberal legalism demands it 
(although I think it does), but rather, on making the case that such a recognition 
would be a good—and not just the right—thing to do. The case on the merits, so 
to speak, requires a showing not just that the logic of liberalism requires such a 
right, but also that the world is a better place for its inclusion of such a right. 
That, in turn, requires a showing that consensuality improves the quality of 
caring and caring work, as well as the quality of the ethic that gives that work 
moral meaning and urgency. Proponents of abortion rights, in other words, have 
to make clear that this expansion of the empire of consensual ethics is not only 
demanded by the logic of liberalism, but also that it will do more good than 
harm.

To make such a case obviously depends, minimally, on a showing that 
extending liberalism and its promises to women’s reproductive lives will not 
come at the cost of the ethic of care upon which the survival of the soeiety 
depends. Less obviously, but relatedly, I think, it depends on a showing that 
such an expansion of liberalism will not only not destroy, but will actually 
improve the quality of the ethic of care, as well as the lives of those who depend 
upon it. For the liberal argument for women’s right to an abortion to be 
persuasive, it must be the case that in the liberal consensual utopia the ethic of 
care will remain a meaningful and even strengthened ethic, governing relations 
between strong and weak, as well as between equals, dependents, and interdepen­
dents. It must remain a meaningful ethical constraint on choice, even when—or 
especially when— the relations it governs are grounded in consent rather than 
nature, force, or ideological compulsion. Thus, the decision to terminate a
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pregnancy, in a world where the right to do so is absolutely clear, ought to be 
made in a way that gives due regard to the interests of the fetus, just as the 
decision of the parent of the bom child to give or withhold a needed body part 
ought to be so made. When such decisions are made recklessly, or negligently, 
or unthinkingly, or uncaringly, they ought to be subject to moral condemnation. 
Likewise, the decision to conceive, bear, and raise a child, once the consent to 
the pregnancy is proffered, ought to be made in an ethical and caring way.

The liberal right to terminate or continue a pregnancy could, I think, vastly 
improve, by clarifying, the moral dimensions and hence the moral quality of the 
decision to do so. If we have the freedom to do or not to do some act, it 
becomes relevant, where it is not otherwise, whether or not we have done so 
morally. But the language of liberal rights, recklessly embraced, can also 
annihilate the ethical discourse—whether an ethic of care, or any other—that 
gives moral deliberation content. If we embrace without qualification the liberal 
ethic and language of rights, individualism, consent, or choice, at the cost of all 
other constraining ethics, we will lose not just the vocabulary of moral condem­
nation, but the sense of it as well. The ethic of care provides the necessary heart, 
content, and language for moral criticism of the legal choices that liberalism 
guarantees, in the context of abortion rights no less than elsewhere in the 
rights-plowed fields of liberal utopia. For that reason alone, liberalism, and 

liberal rights, require the integrity of care.
Finally, liberal advocates of abortion rights need to insist, not just concede, 

that in a liberal utopia that includes the nonconditional right to withhold consent 
to pregnancy, the ethic of care structures the relationship that is being consented 
to when a woman does give her consent to a pregnancy. Both the consensual 
relationship between mother and fetus, and the eventual relationship between 
mother and child, is a relationship of care, both ideally and in fact, and that 
relation of care, even assuming its consensuality, is not well described by the 
consensual ethics of neo-classical liberalism, and its participants are not well 
protected by liberal political structures, at least as those structures are lived out 
in this society. The pregnant woman who consents to the pregnancy does 
nevertheless continue through the pregnancy to subordinate her immediate 
interests to the fetus, and the parent does so vis-a-vis the child to an even 
greater degree. That a woman consents to the relationship makes her a willing 
participant, but it does not change that basic fact about it. The parent, once the 
child is bom, quintessentially is not the autonomous, self-regarding, self­
creating individual envisioned by liberal theory; the parent, quintessentially, 
acting as a parent, acts in regard to the child’s interests, acts toward the end of 
creating the child’s identity, and accepts considerable constraints and limitations 
on his or her own autonomy by doing so. The incompatibility between the 
autonomous individual of liberal theory and the interdependent and dependent 
life of a primary caregiver is profound, and although it is substantially lessened, 
that incompatibility is by no means obviated by the insistence that the parental 
role only be undertaken voluntarily. If we abandon both the language and 
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content of an ethic of care—particularly if we do so in order to obtain the right 
to terminate a pregnancy—we will lose not only our ability to describe ad­
equately the contours of our caring relations with children and with the others 
for whom we care or upon whom we depend for care. We will lose as well our 
claim to the injustice of a liberal polity that refuses to recognize, or value, or 
even accommodate, its dimensions.
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Dave Barram
Monday, March 6, 2000

PresiclL
To: Presioent Bill Clinton

Subj: Srinija Srinivasan (Yahoo)

Mr. President,

I

Srinija is in town and Joan and I plan to bring her by the West Wing to 
see it Tuesday - probably in the evening. (I thought you might leave 
some cookies on a plate with her name on it.)

In San Jose last week, when you spoke to the high tech crowd, Srinija 
Srinivasan was there. She is a VP at Yahoo (#5 employee) and was the 
only high tech executive quoted in the Post article (attached.) Srinija 
is 28 years old and was my daughter's roommate for a couple of years 
at Stanford.

You actually met her and her family at the New Year's Eve mid-day 
event at the Reagan Building. Her father is a retired math professor / 
from the University of Kansas, her brother clerked for Justice
O'Connor and now works at O'Melveny Myers, often with Walter 
Dellinger, and her sister is equally accomplished.
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"We'll never have a better chance than we have now to do this," Clinton said.

"As usual, the president has his head in the right place," said Srinija Srinivasan,
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Silicon Valley executives, who generally favor the least government regular; 
possible, applauded Clinton's remarks.

After the resulting publicity prompted a minor uproar, the company said 
Thursday that it would delay implementing the plan until there was an 
agreed-upon Web privacy standard.

As for the digital divide between those with computers and those who can't 
afford them in distressed inner cities, rural areas and Native American 
reservations, he championed the establishment of technology learning centers as 
well as tax incentives for companies that donate computers.

The president's remarks, made while chatting informally among Silicon Valley 
leaders here, were stronger than anything he had said minutes earlier while 
formally addressing the Aspen Institute's Forum on Communication and Society.
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SAN JOSE, March 3—President Clinton today predicted that Congress would 
enact legislation this year to protect online medical and financial privacy.

By David Streitfeld
Washington Post Staff Writer 
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Clinton also tackled two other currently prominent Internet issues. With regard 
to computer security, he said there would be a review of government computers 
to make sure they are invulnerable to the kind of denial-of-service attacks that 
briefly crippled several Web sites last month. The review also will ensure that 
government computers aren't being used as "zombies"—computers that 
unwittingly are used by hackers to launch attacks on third parties.

Privacy issues on the World Wide Web are always simmering, but they boiled 
over again last week when federal and state authorities began investigating plans 
by DoubleClick Inc., the largest Internet advertising agency, to identify those 
who browsed Web advertisements by name-all the better to target them with 
new ads.

"People are worried about this," he told the crowd. "This is a big deal ... 
Freedom requires a certain space of privacy."
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an executive with search engine company Yahoo Inc. "He acknowledged that 
this is a fast-changing, dynamic environment, and said the best thing the 
government can do is create the conditions that will let it grow and thrive."
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Or, as Clinton put it while schmoozing, "None of us wants to kill the goose that 
laid the golden egg."
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Srinivasan has been at Yahoo -- 
the brainchild of a couple of
Stanford grads who turned their 
plan to organize the Web into a 
cash cow - from the start. She 
runs a surfing team that spends 
its time looking for cool, 
interesting and informative Web 
sites. Like the rest of us,
Srinivasan thinks that a 
disorganized Web is virtually 
useless.
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O'Brien: Let's begin with what 
do you do at Yahoo - what's 
your official job title and what do 
you do?

Srinija Srinivasan
INTERVIEWED BY SOLEDAD O’BRIEN

Srinivasan: Thanks, it's nice to 
be here.

O'Brien: Welcome, Ninja, it's 
nice to have you.

ds

Wired at Work .

O'Brien: So, maintaining and organizing all 
the stuff on the Web is what you do?

-r Free Web Pages 
Build your own site

Editor's Note: This is an edited transcript of 
the full interview.

PLUGGED IN sponsored by IBM

Spotlight Interview

shopping 

online

+ Mv.Women.com
Personalize it

YOURS
FREE!

+ Electronic Postcards 
For every occasion

Audio/
Video Help

Watch the
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Srinivasan: This week, last
week, what week? My official 
job title is vice president, editor 
in chief. My business card still 
reads "Ontological Yahoo!" and 
that's what I really like. But what 
I do. I'm in charge of the group 
called "Surfing." And the 
Surfing team is really Yahoo's 
editorial arm. We build Yahoo's 
content. So when it comes to 
stuff that we build on our own 

end, like the [aggregation of sites, the listings, 
how they're organized, how they're presented, 
that's the Surfing team.
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Srinivasan: Exactly, exactly. So at the end of 
the day, we're here [Surfing team] to know the
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O'Brien: How important is organization on the 
Web?

O'Brien: What's interesting; what's 
compelling?

Srinivasan: I think it's essential to have some 
semblance of organization in that the Web is 
only going to get exponentially bigger and it is 
utterly useless if you can't find the piece that 
you're looking for. So I think there's a lot of 
room for a lot of us to spend time figuring out 
different ways to bring some order to ah of this 
and help people target in on what's interesting.

Srinivasan: Beanie Babies are apparently 
interesting and apparently compelling. 
Anything in the news, you know, India, 
Pakistan, nuclear testing.

O'Brien: So what happens when you have that 
dichotomy? I mean, you say Beanie Babies are 
apparently compelling. Obviously you're not 
the biggest fan of Beanie Babies. How do you 
decide? Everybody wants the stuff but, God, I 
think it's stupid. Still gets out there.

O'Brien: Let's back up and talk about how 
http://women.com/tech/spotlight/srinivasanTrans.html

Srinivasan: Yes, well, there are a number of 
ways to know what's happening. I mean, we're 
all avid users and consumers of information on 
the Web or otherwise, so we're watching TV 
and we're catching the news and we're 
constantly surfing. And then being in the 
position that we are - aggregating a huge 
number of sites for a huge and growing 
audience - puts us in a unique position to kind 
of know how people are consuming 
information and what's interesting. And so we 
can look at things like traffic patterns and 
patterns of submissions where new content 
seems to be created online to get a sense for 
that.

Srtnlja Srinivasan: Transcrlpl of Women com Interview with Soledad O'Brien

Web. And that means in our days we spend 
lots and lots and lots of time looking at lots and 
lots and lots of sites, deciding what's 
interesting, what's compelling, what's new, 
making sure the best of what's out there is in 
Yahoo. Hopefully, it's organized in a way that 
people find what they're looking for and all the 
while can successfully avoid all that stuff they 
weren't looking for.
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O’Brien: How did you get involved?

O'Brien: But it was a trick.

Srinivasan: Jerry asked me if I wanted to go 
to lunch one day and I thought we were just 
going to go to lunch.

Srinivasan: Right. I had known Jerry Yang 
and David Filo for several years before they 
started this as a hobby. We had all been in 
Japan together, actually. Stanford has an 
overseas program in Kyoto and we had all 
studied together in the spring and worked 
together in the summer of '92. So we got to be 
really good friends. That six months was one of 
those college-bonding experience type of 
things. They were Ph.D. candidates at the time 
and I was an undergrad and there was a whole 
group of us that spent a lot of time together for 
those six months. And then we came back to 
Stanford and it wasn't until a couple of years 
later that they started this as a hobby while 
they were still Ph.D. candidates. Their 
professor had gone on sabbatical and they took 
the opportunity to explore these diversions. It 
quickly became all-consuming and they had a 
big decision to face: whether to continue this 
on their own and put their Ph.D.s on hold.

Srinivasan: And that began a whole series of 
discussions around April of '95, approximately. 
It was right around the time that they had made 
the big decision to start a company; that they 
were going to secure VC funding, as they were 
just getting incorporated. And they wanted to 
put together sort of an initial development team 
- someone to take on the business side of 
things, someone to help head up the technical 
side of things, and then someone to take over 
where they left off with the organization of the 
content.

Srinivasan: The scariest part was leaving a 
http://women.com/tech/spotlight/srinivasanTrans.html

O'Brien: How scary was it in '95 to get 
involved with something that was very much 
just at the very beginning. I mean, you really 
had no idea whether this was going to fly or 
not.

Srinija Srinivasan: Transcript ot Women.com Interview with Soledad O’Brien 

you started working with Yahoo! in the first 
place. You know the founders of Yahoo 
because you all went to school together.
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O'Brien: But you left.

Srinivasan: Yes.

O'Brien: All about your age.

Srinivasan: Yes.

O'Brien: Late 20s.

Srinivasan: Yes, exactly.

O'Brien: But it didn't crash hard. It's done 
unbelievably well. Went from being five people 
to being two buildings worth of people.

O'Brien: When you look back at the success, 
are you just overwhelmed?

O'Brien: Opportunities for women at Yahoo: I 
know that in technology it seems like at the 
very beginning there weren't a lot of women, 
but now there are an equal number of women 
at Yahoo?

Srinivasan: But I left. I had been there for a 
couple of years and I was ready to get to the 
next thing. Beyond that, I have to say it wasn't 
scary at all but again, this gets back to the fact 
that I'm sort of in the luxurious position to only 
have myself to worry about and have a 
tremendous support network in my family and 
friends that, assuming that this thing just 
crashed hard and we all fell flat on our faces, I 
would just move on to the next thing. You 
know, go to grad school.

Srinivasan: It feels that way, certainly. It feels 
about half and half. I know on the Surfing team 
it's just right about there, half and half. We go 

http://women.com/tech/spotlight/srlnlvasanTrans.html

Srinivasan: Definitely overwhelmed. I haven't 
really ever felt that I've had a chance to stop 
and sort of take it in and understand or 
formulate a conceptualization of what has 
occurred. I mean, it just continues to be this 
ride that is incredibly compelling and 
interesting at every turn.

Srtnija Srinivasan: Transcript of Women.com Interview with Soledad O'Brien 

job I really, really genuinely enjoyed. I loved 
what I was doing at the time, working on this 
large-scale artificial intelligence project called 
Psyche. And it was just a terrific job with a 
great group of people.
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O'Brien: What's ahead for you professionally 
and personally?

O'Brien: I've had this discussion with a bunch 
of people about the Web and gender, and race 
to some degree. Some people say the Web is a 
great equalizer. Other people say the fact that 
you can go onto the Web and pick an avatar 
and be a man, doesn't necessarily make it 
better for women. What's your sense?

Srinivasan: I wish, well, sometimes I wish I 
had any idea. But actually the best part about 
this industry and the best part about this job is 
that I don't really have any idea, and next week 
- if there's one thing I can be sure of it's that 
next week will be different from this one. And 
that's the thing that keeps things interesting 
and keeps me there.

Srinivasan: I think that's interesting, but I 
think if anything it's better. And there are a lot 
of forces about it that are equalizing. 
Sometimes it's the same forces are somewhat 
annoying. People will assume that I'm male, 
having just seen my name. I'll get lots of e-mail 
addressed to Mr. Srinivasan. But for the most 
part I think it's pretty terrific, and especially in 
the earlier days with message boards, bulletin 
boards, chat, things like that, a lot of the really 
active and influential participants on-line and 
sort of the really wired on-line community 
members were women, and are women. And 
it's a neat platform where, number one, if you 
choose to retain that sort of gender anonymity 
you can. And then, number two, it's equalizing 
in the sense that regardless of your gender you 
have time to sort of reflect and think about 
what you're going to say before you say it. So
it's not necessarily the face-to-face, on-the-spot, 

http://women.com/tech/spotlight/srinivasanTrans.html
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out of our way in Surfing to put together as 
diverse and eclectic a team as possible, people 
with interests and backgrounds ranging all over 
the place, both personally and professionally. 
And as it turns out, that ends up being about 
split down the middle between men and 
women. One thing about Yahoo is it's really 
not a high-tech company, per se. We're a 
media company. And so I don't know how 
indicative that is of whether technology 
companies are changing on the face of it. But 
for us, yes, the opportunities are in every 
department
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O'Brien: So you're a practical woman online.

O'Brien: What will Yahoo look like five years 
from now? Ten buildings instead of just two?

O'Brien: What's your personal favorite Web 
site that you discovered and thought. This is it?

Srinivasan: Very practical when it comes to 
[being] online. I mean, I don't have a lot of 
time to do a lot of surfing just for 
entertainment's sake. So the kinds of things 
that I do for entertainment are [things like] 
reading up on Kansas basketball.

Srinivasan: I think certainly we'll grow in 
size, which isn't the interesting part. If the last 
three years are any indication, Yahoo, at least 
conceptually at its root, won't be different. We 
haven't undergone any radical changes. Our 
fundamental mission and plan have remained 
pretty much intact, and that is to somehow 
aggregate and organize a huge amount of 
information for a huge and growing number of 
people to consume and make use of, and a 
huge and growing number of advertisers and 
merchants to reach those people. So it will be 
more and more and more of the same, which is 
what we've been doing. I think the interesting 
part is how people will end up using the Web 
and the innovative and creative things that 
people will use this technology for so that we 
can then aggregate and organize and present 
and display [the information] for people to find.

Srinivasan: See, I've got to come up with an 
answer to this question. I don't have one. The 
kinds of things that I look at all the time are the 
really otherwise boring, mundane, daily 
reference types of things. You know, the big 
news sites. I start with Yahoo News and I go off 
to CNN and ABC News and everyone else. 
And then there's things like the Yellow Pages 
and things like Webster's On-line. I think it's 
great that I can look up a word.

O'Brien: Great. Well, thank you very much for 
joining us today.

Srinivasan: Thank you.
http://women.com/tech/spotlight/srinivasanTrans.html
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think-of-something-now, be creative, be 
innovative, but each person can sort of pitch in 
on their own terms, on their time.
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Goals of Event:

Target Date: November 18, 2000

Location: Washington, New York, or LA

Attendance: 1000-1500

Master of Ceremonies: Bob Costas

Award Categories:

Enshrinement

Philanthropy Hall of Fame Awards Gala
Philanthropy Hall of Fame

• To recognize outstanding philanthropic role models and extraordinary 
philanthropic acts

• To encourage participation in philanthropy
• To establish The Giving Back Fund as a leading proponent of philanthropy in 

America

• Philanthropy by Children Under the Age of Sixteen
Honoring an outstanding act of generosity that demonstrates social 
consciousness by an individual less than sixteen years old

• Volunteerism
Honoring a person who demonstrates an exceptional commitment to 
philanthropy through volunteerism

• Corporate Giving
Honoring a corporation for its exceptional commitment to philanthropy 
through grantmaking and other corporate giving programs 

Innovation Award
Honoring a person or group or people in recognition of an innovative and 
successful way of giving

• Lifetime Achievement Award
Enshrining an individual or individuals who have promoted social giving 
selflessly throughout the course of his/her lifetime; a person who has 
greatly impacted philanthropy in America

Honors



Selection Committee:

Panel of ten to twenty high school students to screen "under sixteen" 
category nominations if response is overwhelming

Blue ribbon panel of individuals who will represent various organizations 
across the nation, whose efforts fall under categories such as:

a) social service
b) education
c) foundations
d) youth development
e) violence prevention
f) homelessness
g) community development
h) health care access

• The “Giving Back” Award
Honoring a celebrity (athlete, entertainer, etc.) who embodies the spirit on 
which The Giving Back Fund was founded-someone who leverages their 
celebrity to give back to their community, and in so doing, has become a 
philanthropic role model

• Maimonides Award
Based on the highest pillar of the seven pillars of philanthropy set forth by 
12th century Jewish philosopher Moses Maimonides, this award honors an 
individual who performs an extraordinary act of philanthropy anonymously

• Community Foundation
Honoring a community foundation that has pioneered a unique and 
innovative method of giving back to a particular community

• Community of People
Honoring a community of people who have successfully united for the 
purpose of achieving a common philanthropic goal

• Per Capita Giving
Honoring a person who has demonstrated the highest per capita giving



1

Cl
1>~2 ~ <^o

4Jo 

X.

March 8, 2000
4/.

Dear President Clinton,

Margaret McEvoy
USA, Vice Chair

©
777 United Nations Plaza, New York, NY 10017-3521

S 212-687-3366 fl 212-661 -4188 pciny@population.org www.population.org

Population
Communications

International

President 
David J. Andrews

Board of Directors 
Kenneth L. Henderson 

USA, Cha/r 
Adam Albright 

USA, Honorary Chair

President Bill Clinton
The White House 
Washington, D.C.

Irwin Sonny Fox 
Senior Vice President, 

U.S. Programs
4421 Riverside Drive 

Suite 210 
Burbank, CA91505 
® (818) 557-0893 
i (818) 557-0094

I have the honor to invite you to be the keynote speaker at this conference. Mr. 
President^you have been a strong advocate for creating a dialogue regarding 
racial issues in this country. At this summit you will have the opportunity to 
address the people who reach millions of Americans every day, and millions 
more around the world. Although many of us are already aware of the need to be 
more purposeful in this urgent matter, your presence would heighten the 
probability of finally dealing with diversity as an essential issue.

On June 16th, 2000, Population Communications International will be joined by 

the Producers Guild of America, the Writers Guild of America, west, The 
Academy of Television Arts and Sciences and The Caucus of Producers, Writers 
and Directors to present PRIME TIME SUMMIT II. The writers, producers and 
executives responsible for the content of the prime time schedules of the six 
networks and the principal cable systems will be invited to attend. The purpose 
of the summit is to heighten the awareness of the creative community as to its 
importance in shaping attitudes and behavior in this country—and around the 
world.

The principle issue we have collectively decided to address at this conference, 
which continues Saturday, June 17th, is diversity, or the lack of it, in our 
medium. Concerns have’becn expressed regarding the absence of our national 
diversity on the screen. We are equally aware that if the entire creative and 
administrative spectrum of the industry does not reflect the makeup of our 
society, we will likely continue to see the all-white casting we faced when the 
prime time schedule was announced this year.

jk

100% post-consumer waste 
process chlorine free

Adlai J. Amor 
The Philippines, 

Secretary
Victoria A. Staebler 

USA, Treasurer
Sally A. Anson 

USA
Rasil Basu 

India

Elizabeth Beteta 
Mexico

Marilyn Chandler DeYoung 
USA

Hans Fleisch 
Germany

Bhaskar Ghose 
India

Denise A. Gray-Felder 
USA

Carl Haub 
USA

Samuel Koo 
Korea

Kate McBride 
USA

Axel I. Mundigo 
USA

Susan Perl 
UK

Mary Roberts Ripley 
USA 

Florence Sai 
Ghana

Rita Fredricks Salzman 
USA

Balia M. Silla 
Gambia

Elizabeth Smith 
UK

Cecile Joaquin Yasay 
The Philippines 

Mona Zulficar 
Egypt 

Founder
David O. Poindexter



We await your response with great anticipation.

-mccrely yours,

X

CC: Kathy Berlin

In past summits, we have had the honor of presenting Donna Shalala and 
Surgeon General David Satcher as keynoters. The results of our efforts have been 
gratifying. There is a growing awareness on the part of those who attend these 
summits that they are communicators as well as entertainers, that if we are ever 
to become a more responsible medium, each of us must take on an added 
measure of responsibility.
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To President Bill Clinton
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Best wishes.
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I fully support the goal of securing permanent Normal 
Trade Relations status with China, and I appreciate your 
asking for my counsel as we approach the time for a 
decision on the question.

/
11

As you know, there was less of an effort concerning 
expanding the trade agreement to Chile and the rest of this 
hemisphere, which I believe was supported by all the former 
presidents. Also, some of the recent statements made by the 
vice-president have seemed equivocal, and it would be 
beneficial to the cause if he could clarify his position.

Having been removed now from the Washington scene for 
so many years, I have very little influence among current 
members of the House and Senate. It seems obvious that our 
best approach would be through concerted involvement by 
Presidents Bush, Ford, and me. I will be glad to cooperate 
if Sandy can arrange for a team effort concerning public 
statements, letters, and perhaps a joint OpEd article. In 
fact, I'll help even if some of them decline.

The key to success in obtaining congressional 
approval, I believe, is to mount an unswerving full court 
press on the issue, as was the case with NAFTA.
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February 29, 2000
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; you for your letter of February 18.

i regards,
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resident 
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ington, D.C. 20500

O. BOX 79798 • HOUSTON, 1 EXAS 77279*9798

PHONE (713) 6861188 • FAX(713) 683-0801
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trongly for China’s entry into the WTO. As 
ter of fact, Barbara and I leave for China 

oday.
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Dear President Clinton,

Since our correspondence, recently regarding the Presidents Council on Physical

Fitness and Sports, there is a development to share with you.

My friend who I mentioned in my letter, Jim Baugh, President of Wilson Sporting

Goods has organized a group including most of the major sporting goods companies, this

happend two weeks ago. The group is called “We Need P. E. Now”.

Their goal is to promote P. E. in schools nationally, as well as offer their

assistance where they can to promote physical activity. They are supporting the Stevens

bill. (Sil59) now being circulated in D. C.

An alliance with this group by the Presidents Council could benefit both groups. I

have spoken with Daniel Montoya in the White House and Sandy Perlmutter at the

Presidents Council about this possibility. With or without the SI 159 Sill I know we can

benefit from this on behalf of Americas Youth.

As of now we are scheduled with Nancy’s office to attend your radio show this

Saturday, March 11,1 am bringing my grandson of coarse. We are all excited about

seeing you then.

7

803-736-1141 
fax 803-788-1051

210 business park boulevard
Columbia, south Carolina 29203

post office box 23259
Columbia, sc 29224

-I



I will continue my efforts as a Presidents Council member to make some things

happen in the year 2000.

Regards.Regards,

The program can be obtained at www.weneedpe.com.

210 business park boulevard
Columbia, south Carolina 29203

post office box 23259
Columbia, sc 29224

803-736-1141 
fax 803-788-1051

Jack M. Mills 
u

MB15 
communications, inc.
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Eugenie Bisulco

A 03/08/2000 04:11:58 PM

Record Type: Record

To: Nancy V. Hernreich/WHO/EOP@EOP 

cc:
Subject:

Kate Britton wanted the President to know that on 20/20 tonight at 10 there's a segment on the issue she's 
been writing him about, [abortion, etc.]
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ABC N S .,2 GATtON INTO ALLECEO TRAFFICklNC IN 
FETA.l T UE FlNOS COMPAl'ii!IES THAT APPEAR TO BE PROflTINC 

FROM SEUlNG HUMAN TISSUE fOR MEDICAL RESEARCH

Horrifying Conditions Inside Mexican lnstitutJon1 for 
Mentally IU; Cyn1hia Mcf�ddcn Rq:,orts From Me'(ico 

..

P.01/01

A three-mon'lh "20/20"' hldden<amera irwestigatiol'\ has uncovered an industry in which ti5SUe 
and orsam from aborted fetuses, donated to help medical research, are being marketed for hundreds, 
sometimes thousand!i, of dollars. "'20/20. has investigated one businessman whose company issued a 
price 11st charging what many call e:.:orbitanl pric�s for fetal tissue. In addition. ABC News • 20/20" chief 
correspondent Chris Wallace has an e�clusive interview with a whistle--blower who says two tissue 
(etrieval companies he worked for we.nt so far as to, on some occasions, encourage him to take fetal 
tissl.!e obtained from women who had not consented to donate their fetuses to medical research. The 
report will air on •20/20 Wednesday,• MARCH 8 (10:00-11:00 p.m., en, on th� ABC relevision 
Network. 

Many say that feial tl�sue is vital in scientific reseatch that may provide dramatic medical 
breakthroughs, and federal law permits the donation of tissue from aborted fe1uses for that purpose. But 
the law says rompanles that transport fetal tissue to rnedica! research lab� may only charge a reasonable 
fee 10 reco..-er costs of coll�ctihg and shipping human tissue. • 20/20's"' Investigation found some 
companies are charging high fees - fees that critics say are not based on recovering costs; for example, 
the price list for one companyJ Opening Lines, inc.ludes listings of $325 for a spinal cord, $550 for a 
reproouctive o:-gan, 5999 for a brG1in. 

How are these prices dete1mlned? One "20/20" producer we:'lt underco•,er as a potential 
investor to meet Dr. MIies Jor.es, a Missour; pathologist whose company, Opening Lines, obtains fetal 
tiss\.H! from cllnio and ships It to research labs. "It's market force," Dr. Jones told the producer about 
how he sets his prices. "It's what you can sell it for_" He says he hopes to run his own abortion clinic in 
Mexico where he sa'),·S he could get a greater svpply of feral tissue by offering cheaper abortions: "If you 
contwl the flow - :t's probably the equivalent of the invention of the assembly line.' 

'That•� trading in body parts. :here's ,,o doubt about It," said Arthut' Caplan, direaor of the 
University of Pennsylvania's Center i� Bioethics. 

Repre�ntative Tho:nas BIiley CR-VA>, who chairs the united States House Commerce 
Commlnee. say5 his committee is nov., Investigating four comp4nies after finding evidence 1he�- may be 
selling tissue for a profit. He says the committee is interested in ensL1ring that people transporting fetal 
tissue only ,ecover t.h�ir legitimate costs. "It appears that rt's more than that. That it comes down to 
trafficking In tissue parts,· he tells Mr. Wa!iace. Rep. 6liley's comrr.lttee eicpects lo hold hearings on this 
issue later this week, 

---::➔� The is�ue has outraged bod, pro-lif� and pro-choke advocates. "Where there is wrongdoing, it 
should be prosecuted and tha people who are dolng that kind of thing should be brought to justice ' 
said Gloria Feldt, president of Planned Parenthood. 

A-BC ;Jws M�J14 Re/«/-,,uu
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���/ � .,,.,..,..,.. \ � � � 1 WASHINGTON. March 7 - The 
� 1"'11 Intemauonal Monetary Fund and 

.,A-
�" t.he World Bank should be radically 

\:; 
shrunken and overhauled because 
they often do more harm than good :,:S in the developing world, a Congres­

....._ slonal commission will recommend. 

"-
The commission. which plans to 

0 
rel••-"' Its report Wednesday, also 
assens t.hat both t.he l.M.F. and t.he 
World Bank waste bUUons of dollars 
making loans 10 middle-Income 
countnes t.hat could rely on private 

....._, capital instead. 
'-' Among Its findings. the commis• 
,- slon said t.hat the Institutions should 
..., , sharply cunall their lending pro­CJ I grams, that they often interfere too 

much In the domestic policy and 
r � • I ev•n the politics of countries they 

....... 
seek to help and that they had gener· 

� �i::::.
1

::

d

r:::: :::�;� 
� making, IS highly political. The Re-

� publican-led Congress ordered "1e 
II-member panel of scholars to 
study how to romake the Washing­
ton-based sister Institutions after 
agree111g to provide $18 billion for the 
I.M.F, during the financial crisis that 
began in Asia. The panel's conclu­
sions seem certain to fuel a partisan 
effort by some in Congress to reduce 
or oven eliminate the Unlted States 

I 
contributions to the rwo agencies, 
though officials consider the chance 
or that happening as small 

Treasury Secretary Lawrence H. 
Summers, anticipating the main 
thrust of tho rep.,rt's conclusions, 
proposed a plan late last year to 
streamline t.he monetary fund that 
emb�aces several of the report's rec­
ommendauons. Mr. Summers Is also 
conducting a study of th• World 

Bank that aims.to reflect som, com.• 
mon crnicisms of the way the bank 
works. But It will also defend 11s 
mission against peopl• who argue 
that It has ou1Uved Its usefulness. 

The Congressional commission 
headed by Prof. Allan H. Meluer, a,; 

expert on monetary policy at Carne­
gie Mellon University, split a.long po­
JlucaJ lines before drafting its final 
repon, which had been debated open­
ly in Washington for weeks. Four of 
the live commission members ap­
pointed by Democrats dissented. 
They then issued their own report 
that recommends more modest 
changes. 

The report touches on a central 
Issue in this time of globallzation: 
What Is the role of World War II-era 
International Institutions set up to 
help relieve poverty and provide a 
stable financial environment now 
that private capital flows have be­
come the overwhelmlngly dominant 
111fluence on the world's economic 

health? The report reflects an often• 
heard criticism that the l.M.F. and 

World Bank have become ever larg. 
er even I.hough they are no longer 
needed to do the Jobs they originally 
did. 

"'There was a sense that some­
thing had gone awry at both institu· 
tions," said Jerome I. Levinson. a 
professor at American University 
and a member o( the Meluer Com• 
mission. But Mr. Levinson, along 
with the other dissident Democratic 
appointees, said he believed the com• 
misS1on was motivated by a pret:on­
ceived notion that the I.M.F. and 

World Bank should be eliminated . 
"There were real dillerences be­

tween those who want to fix things 
and those who think they do such 
harm that we're better off gett111g rid 

of them," he said. 
The report seems unlikely to lead 

to a revamping of the World Bank 
and the l.M.F. during the Clinton 

I administration. But It could serve as 
the blueprtnt for an overhaul if a 
Republican president Is elected. 
Even then, however, other wealthy 
CO\lntrtes that along with the Un11ed 
States provide most of th• money for 
the bank and fund would have to 
agree to make changes. 

And at a time when Congress has 
proved stingy in financing world 
agencies, Including the United N•• 
lions, it seems likely that the next 
United States president, as has Mr. 
Clinton, will find the I.M.F. and the 
World Bank Indispensable. The 
World Bank alone makes $50 billion 
in development loans each year, 
more than three times the ent.lre 
foreign aid budget of t.he Unued 
States. The l.M.F. played what some 
supporters argued was a crucial role 
defending against the spread of t,. 
nanc1al malaise 111 recent years. 
committing tens of billions of dollars 
that might have been ditlicult 10 ap­
propriate from national legislatures 
on short notice. 

The repon recommends that the 
I.M.F. mainly help nations cope with 
temporary problems that arise when 
capital leaves faster than It enters, 
by making only shon-term "liquid• 
lty" loans at high 1111erest rates. 

The report goes on say that the 
fund should stop trying 10 relieve 
poverty, calling that a <ask better left 
to other agencies. Moreover, the 
monetary fund should stop offering 
long-term, low<ast loans with condi­
tions that countries like Russia or 
TUrk•y must meet I.M.F. goals on 
their financu and economies. In· 
stead, the fund should refuse to make 
loans of any kind to nations that do 
not meet cenaln r1gid crueria. 

For the World Bank, the prescrip­
tion is Draconian. The report re-com• 
mends that the bank be renamed the 
World Development Agency and ba• 
s1cally get out of the busin•ss or 
making loans. Such loans, the report 
says, should be th• preserve of pri­
vate banks and brokerage houses. 

Instead, the bank should locus on 
providing &rants to people who need 
them in the poorest countries, It says. 

The report suggests that as a first 
step the bank should phase out all 
loans to nations where per capita 
income is $◄,000 or more. which is the 
bulk of Its lendln& today. Moreover, It 
should allow regional development 
banks, which have much less capual, 
to take the lead In Asia and Latin 
America. where there are many such 
m1ddle-1r1come countries. 

WEDNESDAY, MARCH B. 2000 



Hillary, 

THE PRESIDENT HAS SEEN
3 {) ?- 8-oo 

Per Bill Rollnick's instructions, I am reminding you that 

you want to talk to POTUS about opeing the U.S. 's 

participation in Expo2000 in Berlin this spring. Bill said 

the event would take place on the future site of !he 

American Embassy, next to the Brandenburg Gfile. He 

and Kornblum have discussed having Schroeder there. 

Also, reminder about Nancy's opening on October 26
th 

at 

the Boone Gallery. 
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. Making the Rich Richer 
. 

. . 

• I 

By Richard Rorty 

• · · ' STANFORD, Calif. 

, · fectly comfortably. I would like Con­
gress to use the Social Security taxes 
I've paid over the last 45 years to 
promote the general welfare. 

That means leveling things out a bit, 
so that my fellow 68-year-olds who 
could not go to college, and could not 
get nice, highly paid, white-collar jobs 
like mine, will have a better chance at 
a reasonably comfortable ·old age. 
Congress could have sent the extra 
money It wants to send me, and mil· 
lions, like me, to some of my fellow 
sexagenarians who do need It. These 
Include all those arthritic 68-year-olds 
who are shelving groceries, or stand­
Ing on their feet all day making 
change, for $7 a hour. They are doing 
thls. because their monthly Social Se­
curity payments will probably never 

. 

t/f.

ew days ago ·1 got a nice 
letter from the Social 
Security Admlnlstra-

, tlon, telling me -that ,I 
was entitled to some 
$1,600 a month, but 

'that unfortunately I couldn't receive It 
because1 I was still earning a lot of 

·· money. Last week I opened the news­
paper to find that the House of Repre­
sentatives has voted. unanlmously to
have the money sent to me anyway.
The Senate and the president, It ap­
pears, are quite prepared to approve

, this change. So In the course of this 
year I shall get government checks for 
about $20,000. About $8,000 of It will go 
for federal and state taxes, but I shall 
still have a net $1,000 extra a month 
that I never expected to have. 

I do not feel �ntltled to that money. 
Like a lot of other Americans who are 
68, I am making a very good living. 
When I stop working I will get- a pen-

: slon that ensures �at I still live per-

Richard Rorty teaches· at Stanford 
University and is the author of 

, "Achieving Our (:ountry." 

rise above $1,000. 
Members of·Ci:mgress know perfect• 

ly well that the rich have been getting 
steadily richer and the poor poorer -
that Americans like me are· gettlng.a 
bigger and bigger share of the gross 
national product, whereas the people 
who clean the toilets In my' office 
building are getting less and less of It. 
But this knowledge seems to have no 
influence on them whatever. They act 
as if promoting the general welfare 
meant promoting the interest of peo­
ple who make more than $50,000 a 

year. As Nicholas von Hoffman has 
put It, we live under "government of 
the comfortable, by the comfortable 

· and for the comfortable."
Once the boom stops, and the Silicon

Valley bubble bursts, we can expect
our elected representatives to take 
considerable pains to see that the 
comfortable remain· comfortable,
while letting the poor assume any
buroens that must be borne. The man·

Social Security 
checks for high­

wag�6Jfye�-olds. 

who puts In eight hours maklng sand­
wiches at a cafeteria on the Stanford 
campus, and another eight hours 
bringing glasses of ever' fruitier ca­
bemet and ever spicier chardonnay to 
us comfortably off folk In one of Palo 
Alto's better restaurants,' will proba­
bly lose his second job, because many 
of the professionals In Silicon Valley 
will start drinking jug wine ·at home. 

This will probably mean· that this -
man cannot move his kids Into a 
school district where they might learn 
something, and that they will never 
get properly educated'. Our elected 
representatives can be expected to 
look. with equanimity on this steady 
reinforcement of our present system 
of hereditary castes. 

President Clinton has saJd that he 
will sign the legislation that gives me 
that extra $1,000 a month. He should 
think again. He is a decent.and gener­
ous-spirited man, whose attempts to 
do the right thing have been frustrated 
by RepubUcan majorities in Congress. 
But he could use hls last year in office 
to speak out. With the backlog of Vice 
President Al Gore and former Senator 
Bill Bradley, he could ask Congress to 
take the bill back and make it a little 
less absutll - a little more faJr, a little 
less selfish. 

Our president has been good at po­
litical compromises,· but unless he 
takes a few uncompromising stands 
before leavlng office he wlll go ,down In 
history as havlng acquiesced In our 
nation's moral decline. Thls decline 
has nothing to do with our sexual 
mores. It has everything to do with our 
Increasing willingness, to let the rich 
take more and more froin the poor.□
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Wilmer, Cutler & Pickering

2445 M STREET, N.W

WASHINGTON, D C 20037-1420

March 6, 2000

Dear Sean:

Hope you are well. It was good to see you at the State of the Union. Let’s keep in
touch.

c:-----

3 -8-oo

Enclosure

__

Mr. Goodnow is wondering whether there might be an opportunity for his class to 
meet with the President to describe their findings and present him with their finished report. I 
figured there may be some announcement or initiative already planned or that could arise in the 
next few months that might make such an opportunity attractive. Could I impose on you to give 
this some consideration or pass the request, which is set forth by Mr. Goodnow in the enclosed 
letter, along to the appropriate person?

A few weeks back I met with a group of high school seniors from Episcopal High 
School in Alexandria, Virginia studying the Clinton presidency in their U S Government class. 
Not surprisingly, the subject of my remarks was the effect of the various attacks on the character 
of the President and Mrs. Clinton on the Office of the President. Peter Goodnow, who teaches 
the class, has taken his students on an interesting and imaginative journey through the highlights 
(and low points) of this Administration.

Sean Maloney
Assistant to the President and Staff Secretary
The White House
Washington, D.C.
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January 12, 2000

Dear Mr. President,

Sincerely,

Peter P. Goodnow

The Honorable William J. Clinton
President of the United States 
The White House
Washington

I am forwarding this letter through Ms. Jane Sherburne in the hope that we might be able to 
present the finished report to you in person. We are available any time between now and the end of May at 
your convenience, and I speak for all my students when I say that it would be a great honor to meet you. 
You certainly have our best wishes for a successful completion of your second term.

My Advanced Placement US Government students will soon complete an extensive group 
research and analysis project into your two administrations. They have read works on the presidency by 
noted political scientists such as Richard Neustadt and James David Barber, and applied their general 
concepts to specific aspects of your time in office. They’ve also completed a chronology of the years 1993- 
1999, and written in-depth analyses of various foreign and domestic policies. Finally, they went “out on 
the street” to conduct a public opinion poll concerning your performance in office, your (short term) 
historical legacy and your possible successor. The whole experience has been extremely positive for my 
students - Democrats and Republicans alike - because it’s taken them far beyond the pages of our textbook 
into the “reality” of the American political and governmental worlds. Most of them will be voting in the 
upcoming elections, and it is my hope that their participation in this project will make their choice for 
president more reflective than reflexive.

Episcopal High School
1200 N. Quaker Lane
Alexandria, VA 22302
703-998-5181 
ppg@episcopalhighschool.org

1200 NORTH QUAKER LANE 

ALEXANDRIA. VIRGINIA 22302-3000

703-933-3000


