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SUBJECT: Transmission to the Congress of the Agreement

Between United States and Switzerland for
Avoidance of Double Taxation with Respect to Taxes
on Income

PUIEOSQ

To transmit to the Congress the Agreemént between the United
States and itzerland for Avoidance of Double Taxation with
Respect to Tdkes on Income

Background

Attached at TaBl A is your letter to the Congress transmitting the
Agreement betwe&n the Government of the United States and the
Government of SWitzerland for the Avoidance of Double Taxation
with Respect to Taxes on Income, signed at Washington on October
2, 1996 (Tab B). .
This Agreement up
similar to modern
other OECD nations
applied to various

tes an existing treaty with Switzerland and is
ax treaties between the United States and

It provides maximum rates of tax to be
ypes of income and protection from double
taxation of income, §exchange of information to prevent fiscal
evasion and sets forth rules to limit the benefits of the
Agreement to personsfthat are not engaged in treaty shopping.

The Agreement will enBer intqfforce upon the exchange of
instruments of ratificgtion. / It will remain in force
indefinitely unless teBminatéd by one of the Contracting States
pursuant to Article 30. i
by giving at least six
notice.

ntlds of prior notice through diplomatic

cc: Vice President
Chief of Staff



A technical memorandum explaining in detail the provisions of the
Agreement will be prepared by the Department of the Treasury and

will be submitted separately to the Senate Committee on Foreign
Relations.

The Department of the Treasury and the Department of State
cooperated in the negotiation of the Agreement. It has the full
approval of both Departments.

RECOMMENDATION

That you sign the transmittal letter at Tab A.

Attachments

Tab A Transmittal Letter

Tab B The Agreement Text

Tab C Incoming memo from State



TO THE SENATE OF THE UNITED STATES:

I transmit herewith for Senate advice and consent to ratification
the Convention Between the United States of America and the Swiss
Confederation for the Avoidance of Double Taxation with Respect
to Taxes on Income, signed at Washington, October 2, 1996,
together with a Protocol to the Convention. An enclosed exchange
of notes with an attached Memorandum of Understanding,
transmitted for the information of the Senate, provides
clarification of the Convention in specified cases. Also
transmitted is the report of the Department of State concerning
the Convention.

This Convention, which is similar to tax treaties between the
United States and other OECD nations, provides maximum rates of
tax to be applied to various types of income and protection from
double taxation of income. The convention also provides for
exchange of information and sets forth rules to limit the
benefits of the Convention so that they are available only to
residents that are not engaged in treaty shopping.

I recommend that the Senate give early and favorable

consideration to this Convention and give its advice and consent
to ratification.

THE WHITE HQUSE,
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CONVENTION
3ETWEEN THE UNITED STATES OF AMERICA
AND

TEE SWISS CONFEDERATION FOR THE AVOIDANCE OF
DOUBL= TAXATION WITH RESPECT TO TAXES ON INCOM=

Confederaticn, desiring to conclude a Convention for the
avoidance of double taxation with respect to taxes on

income, have agreed as follows:
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1. Except as otherwise provided in this Convention,

;(l

this Convention shall apply to persons who are residents of
e or both of the Contracting States.

Notwithstanding any provision of this Convention

- -
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except paragraph 3 of this Article, the United States may
tax a perscn who is treated as a resident under its taxation
laws (except where such person is determined tc be a
resident  «f Switzerland under the provisions ol paragraphs 3
or 4 of Article 4 (Resident)) and its citizens (including

its former citizens) as if this Convention had not come into

Iy
h
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(7]
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The provisions of paragraph 2 shall not affect:

L

a) the benefits conferred by the Unitad States
inder paragraph 2 of Article 9 (Associated
Znterprises), paragraphs 6 and 7 of Article 13 (Gains),
Articles 23 (Relief from Double Taxation), 24
(Non-Discrimination), and 25 (Mutual Agraesment
Procedure) ; and

b) the benefits conferred by the United States

under paragraphs 1 and 2 of Article 12 (Gevernmmen




Service and Social Security), and under Articles 20
(Students and Trainees) and 27 (Members of Diplomatic

Missions and Consular Posts) and paragraph 4 of Article

238 (Miscellanecus), upon individuals who are neither
citizens of, nor have immigrant status in, the United

w
o
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(10
wn

ARTICLE 2

b 3 = Covara
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This Convention shall apply to taxes on income
imposed on behalf of a Contracting State.

2. The existing taxes to which the Convention shall

a) in Switzerland: the federal, cantonal and
communal taxes on income (total income, earned income,
ncome from property, business profits, etc.);

5) in the United States: the Federal income taxes
imposed by the Internal Revenue Code and the excise
taxes imposed on insurance premiums paid to foreign
insurers and with respect to private foundations. The

y to the excise taxes

}-

Convention shall, however, app
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imposed on insurance premiums paid to foreign insurers only
to the extent that the risks covered by such premiums are
not reinsured with a person not entitled t; the benefits of
this or any other Convention whicﬂ provides exemption from
these taxses.

3. The Conven:tion shall apply also to any identical or
of signature of the Convention in addition to, or in place
of, the existing taxes. The competent authoritiess of the
Contracting States shall notify each other of any
significant changes which have been made in their respective

ation laws.

‘ﬂ'

ARTICLE 3

Gaﬂgr=1 Pefipnitions
1. For the purposes of this Convention, uiless the
context otherwise':equires:

a) the term "person" includes an individual, a
partnership, a company, an estate, a trust and any
other body of perscons;

b) the term "company" means any body corporate or

ticy which is treated as a body corporate for tax

any en
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purposes under the laws of the Contracting State in
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which it i
C) the terms "enterprise of a Contracting State"
and "enterprise of the other Contracting State" mean
respectively an enterprise carried on by a resident of
a Contracting State and an enterprise carried on by a
resident of the o:her Contracting State;
d) the term "nationals" means:
i) all individuals possessing the
naticnality (i.e., citizenship, in the
case of the United States) of a
Conzracting State; anxd
ii) all legal persons, partnerships and
assocciations deriving their status as
such from the laws in force in a
Contracting State;
e) the term "international traific" means any

transport by a ship or aircraft, except when such

. .

transport is solely between places in tae otler
Contracting State;

f) the term "competent authority" means:
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i) in Switzerland: the

irector of the

Federal Tax Administration or his

authorized representazive; and

P
b
—

in the United States: the Secretary of

the Treasury or his delegate;

g) the term "Switzerland" means the Swiss

Confederation;

h) the term "United States" means
States of America, but does not include
the Virgin Islands, Guam, Or any other

possession or territory.

Puerto Rico,

United States

2. As regards the application of the Convention by a

acting State any term not defined therei

the context otherwise requires or the competent authorities

agree to a common meaning according to the p

rovisions of

Article 25 (Mutual Agreement Procedure), have the meaning

which it has under the laws of that State concerning the

taxes to which the Convention applies.
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ARTICLE 4

Qnsjdgu—
1. For the purposes of this Convention, the term
dent ©f a Contracting State” means:

a} any person who, under the laws of that State,

liable %o tax therein by reason of his domicile,

is
residence, nationality, place of management, place of

incorporation, or any other criterion of a similar

nature, except that a United States citizen or alien

——

n

lawfully admitted for permanent residence (a "green

caré" holder) who is not a resident of Switzerland by
ue of this paragraph or paragraph 5 shall be

considered to be a resident of the United States only

uch person has a substantial presence, permanent

'J
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n

hom2 or habitual abode in the United States; if,

howewver, such perscn is also a resident of Switzerland

undaxr this paragrapgh, such person also will be treated

— -

S a United States resident under this paragraph and

W

such person's status shall be dstermined under

paragrapa 3;
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b) the Governmment of that State or a political

subdivision or local authority therecf or any agency or
instrumentality of any such Government, subdivision or
authority;

c) %) a pension trust and any other
organization established in that State
and maintained exclusively to administer
or provide pensions, retirement or
employee benefits, that is established
or sponsored by a person resident in

that State under this Article; and

=
b
—

a not-for-profit organization
established and maintained in that State
for religious, charitable, educational,
scientific, cultural or other public
purposes;
that by reason of its nature as such is generally
exempt from income taxation in that State; or

d) a partnarship, estate, or trust, but only to
the extent that the income derived by such partnership,
estate, or trust is subject to tax in that State in the

e income of a resident of that State,




2. Notwithstanding paragraph 1, the term "resident of
a Contracting States" does not include any person who is

liable to tax in that State in respect only of income from

L

Where by reason of the p

L]

ovisions of paragraph 1 an
individual is a residen:t of both Contracting States, then
his status shall be determined as £ollows:

a) he shall be deemed to be a resident of the
State in which he has a permanent home available to
nim; if he has a permanent home available to him in
both States, he shall be deemed to be a resident of the
State with which his persconal and economic relations
are closer (center of wvital interests);

b) if the State in which he has his center of
vital interests cannot be determined, or if he has no
permanent home available to him in either State, he
shall be deemed to be a resident of the State in which

ne has an habitual abode;
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c) if he has an habitual abode in both States or
in neither of them, he shall be deemed to be a residen-
of the State of which he is a national;
d) if he is a national of both States or of

es of the

-

neither of them, the competent authoric

Contracting States shall settle the guestion by mutual

agreement.

4. Where by reason of the provisions of paragraph 1 a
person other than an ind?vidual is a resident of both
Contracting States, such person shall be treated as a
resident only if and to the extent that the competent
authorities of the Contracting States .so agree pursuant to
Article 25 (Mutual Agreement Procedure), including paragraph
6 thereof.

S. An individual who would be a resident of
Switzerland by reason of the provisions of paragraphs 1 and
3, but who elects not to be subject to the generally imposed
income taxes in Switzerland with respect to all income from
sources in the United States, shall not be considered a

resident of Switzerland for the purposes of this Convention.
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1. For the purposes of this Convention, the term
"permanent establishﬁent“ means a fixed place of business
through which the business of an enterprise is wholly or

2. The term "permanent establishment" shall include
especially:

a) a place of management;

b) a branch; -

c) an office;

d) a factory;

e) a workshop; and

f) a mine, an oil or gas well, a quarry or any
other place of extraction of natural resources.

3. A building site or construction or installation
project, or an installation or drilling rig or ship ussd for

on cor development of natural resources,

b

the explorat
constitutes a permanent establishment only if it lasts more

chan twelve months.
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4. Notwithstanding the preceding provisions of this
Article, the term "permanent establishmenz" shall be deemed
net to include:

a) the use of facilities solely Zor the purpose of
storage, display or delivery cf gocods or merchandise
belonging to the enterprise;

b) the maintenance of a stock c¢f gocds or
merchandise belonging to the enterprise solely for the
purpose of storage, display or delivery;

c) the maintenance of a stock of goods or
merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise;

d) the maintenance of a fixed place of business
solely for the purpose of purchasing gocds or
merchandise or of collecting information for the
enterprise;

e) the maintenance of a fixed place of business
solely for the purpose of carrying ca, for the
enterprise, advertising, the supply of information,

scientific research, or other activities which have a

)

preparatory or auxiliary characcter;
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£) the maintenance of a fixed place of business
-solely for any combination of the activities mentioned
in subparagrapnhs a) to e) of this paragraph, provided

that the overall activity of the fixed place of

usiness resulting £from this combination is of a

o’

preparatory or auxiliary character.

S. Notwithstanding the provisions of paragraphs 1 and
2, where a person - other than an agent ¢f an independen:
status to whom paragraph 6 applies - is acting on behalf of
an enterprise and has, and habitually exercises, in a
Contracting State an authority to conclude contracts in the
name of the enterprise, that enterprise shall be deemed to
have a permanent establiszment in that State in respect of
any activities which that person undertakes for tkhe
enterprise, unless the activities of such person are limited
to those mentioned in paragraph 4 which, if exercised

through a fixed place of business, would not make this fixed

place of business a permanent establishment under the
provisions of that paragraph.

€. An enterprise shall not be daemed to have a
permanent establishment in a Contracting State merely

tecause it carries on business in that State through a
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broker, general commission agent or any other agent of an
independent status, provided that such persons are acting in
the crdinary course of their business.

7. The fact :h;t a company which is a residen: of a
Contracting State controls or is controlled by a company
which is a resident of the other Contracting State, or which

carries on business in that other State (whether through a

permanent establishment or otherwise), shall not of itself

constitute either company a permanent establishment of the

other.

ARTICLE 6
ro b o =

1. Income derived by a resident of a Contracting State
from real property (including income from agriculture or
forestry) situated in the other Contracting State may be
taxed in that other State.

2. The term "real property" shall have the meaning
which it has under the law of the Contracting State in which
the property in question is situated. The term shall in any
case include property accessory to real property, livestock

and equipment used in agriculture and forestry, rights to
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which the provisions cf general law respecting landed

0

property apply, usuiruct of real property and rights to

variable or fixed payments as ccnsideration for-the working

of, cr the right to work, mineral deposits, sources and
other natural resources; ships and aircraft shall not be

rded as real property.

"
(1]
u)
U]

3. The provisions of paragraph 1 shall apply to income
derived from the direct use, letting, or use .in any other
form of real property. .

4, The provisions of paragraphs 1 and 3 shall also
apply to the income from real property of an enterprise and
to inccme from real property used for the performance of
independent personal services.

S. A resident of a Contracting State who is subject to
tax in the other Contracting State on income from real

roperty situated in the other Contracting State may,

‘o

t to the procedures of the domestic law of the other

)
&

.
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Contracting State, elect to compute the tax on such income
on a net basis as if such income were attributable to a

permanant establishment or a fixed base in such other State.

Any such elaction shall be binding for taxable years as
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provided by the domestic law of the Con

racting State in

which the property is situated.

ARTICLE 7

1 1=a DA fi=

1. The business profits of an enterprise of a

E 1

Contracting State shall be taxable only in that State unless
the enterprise carries on business in the other Contracting
':a:e through a permanent establishment situated therein. If
the enterprise carries on business as aforesaid, the profits
of the enterprise may be taxad in the other State but onl;
so much of them as is attributable to that permanent
establishment.

2. Subject to the provisions of paragraph 3, where an
enterprise of a Contracting State carries on business in the
other Contracting State through a permanent establishment

situated therein, there shall in each Contracting State be

attributed to that permanent establishment the business

%

profits which it might be expected to make if it were a

.

distinct and independent enterprise engaged in the same or

similar activities under the same or similar conditions and
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which shall include only those profits derived from the
assets or activities of the permanent establishment.

3. In determining the business profits of a permanent
establishment, there shall be allowed as deductions expenses
which are incurred for the purposes of the permanent
establishment, including a reascnable allocation of
executive and general administrative expenses, research and

develcpment expenses, interest, and other expenses incurred

for the purposes of the enterprise as a whole (or the part

8]

thereci which includes the permanent establishment), whether
incurred in the State in which the permanent establishment
is situated or elsewhere.

4. Insofar as it has been customary in a Contracting-
State to determine the business profits to be attributed to
a permanent establishment on the basis of an apportionment
of the total profits of the enterprise to its various parts,

nothing in paragraph 2 shall preclude that Contracting State

m

rom determining the profits to be taxed by such an
apporticnment as may be customary; the method of
apportionment adopted shall, however, be such that the

resuls shall be in accordance with the principles contained

in the other paragraphs of this Article.
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S. No business profits shall be attributed to a
permanent establishment by reason ¢f the mere purchase by
that permanent establishment of goods or merchandise for the
enterprise.
6. For the purposes of the preceding paragraphs, the

-

business profits to be attributed to t!

J
1]
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or
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establishment shall be determined b same method year by
year unless there is good and sufficient reason to the
contrary. 3

7. Where business profits include items of income
which are dealt with separately in other Arxticles of the
Convention, then the provisions of those Articles shall not
be affected by the provisions of this Article.

8. For the purposes of this Convention, the term
"business profits® includes income derived from the rental
of tangible movable property and the rental or licensing of
cinematographic films or works on £ilm, tape, or other means

of reproduction for use in radio or television broadcasting.
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1 Profits o

TICLE 8

ramoSrmAarr

rom the operation in intermational traffic of ships or

aircraft shall be taxable only in that State.

an enterprise of a Contracting State

2. For the purposes of this Article, profits f£rom the

operation of ships or aircraft in intermational traffic

include profits derived from the rental of ships or aircraf:

if such rental profits are incidental to other profits

described in paragraph 1.

3. The provisions of paragraph 1 shall also apply

"

or an intermational operating agency.

ARTICLE 9

a) an entarprise oI a

participaces directly or

control or capital of an

Contraccing State, or

Contracting State

enterprise of the other

co

profits from the participation in a pool, a joint business

indirectly in the managamen:,
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b) the same perscns participate directly or

indirectly in the management, control or capital of

enterprise of a Contracting State and an enterprise

the other Contracting State,

and in either case conditions are made or imposed between

the two enterprises in their commercial or financial
relations which differ from those which would be made
between independent enterprises, then any profits which

would, but for those conditions, have accrued to one of

the

enterprises, but, by reason of those conditions, have not so

accrued, may be included in the profits of that enterprise

and taxed accordingly.

2. a) Where a Contracting State proposes to include

in the profits of an enterprise of that State, and
tax accordingly, profits on which an enterprise of
other Contracting State has been charged to tax in
other State, the competent authorities of the
Contracting States may consult pursuant to Article
(Mutual Agreement Procedure).
b) If pursuant to Article 25 the Contracting

States agree on adjustments to the profits of each

aterprise that reflect ths conditions which would

Lo

the

that

such

have
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been made between independent enterprises, then each
State shall make the agreed adjustmen: to the amounts

charged on the profits of each such enterorise.

ARTICLE 10
ivide
1. Dividends derived and beneficially owned by a
resident of a Contracting State may be taxed in that State.
2. However, such dividends may also be taxed in the
Contracting State in which the dividends arise according to
the laws of that State, but if the beneficial owner of the
dividends is a resident of the other Corntracting State, the
tax so charged shall not exceed:
a) 5 percent of the gross amount of the dividends
if the beneficial owner is a company which holds

directly at least 10 percent of the voting stock of the

company paying the dividends;

18

b) 15 percent of the gross amount of the dividends

in all other cases.
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Subparagraph b) and not subparagraph a) shall apply in the
case of dividends paid by a person which is a resident of
the United States and which is a Regulated Inves:tment
Company. Subparagraph a) shall not apply to dividends paid
by a person which is a resident of the United States and

which is a Real Estate Investment Trust, and subparagraph b)

.shall only apply if the dividend is beneficially owned by an

individual holding an interest of less than 10 percent in

the Real Estate Investment Trust.

This paragraph shall not affect the taxatiocn of the company
in respect of the profits out of which the dividands are
paid.

3. Notwithstanding paragraph 2, dividends may not be
taxed in the Contracting State of which the company paying
the dividends is a resident if the beneficial owner of the

dividends is a resident of the other Contracting State

-

_described in subparagraph 4 b) of Article 28 (Miscellaneous)

that does not control the company paying the dividend.
4. The term "dividends" as used in this Article means
income from shares or other rights, not being debt-claims,

participating in profits, as well as income which is
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subjected to the same taxation treatment as income from
shares under the law of the Contracting State in which the
income arises.

S. The provisisns of paragraphs 1 and 2 shall not
asp.y if the beneficial owner of the dividends, being a
resident of a Contracting State, carries on business in the
other Contracting State of which the company paying the
dividends is a resident, through a permanent establishment
situated therein, or performs in that other State
independent personal services Irom a fixed base situated
therein, and the dividends are attributable to such
permanent establishment or fixed base. In such a case, the
provisions of Article 7 (Business Profits) or Article 14
{Independent Personal Services) shall apply.

6. Where a company is a resident of a Contracting
State, the other Contracting State may not impose any tax on
the dividends paid by the company, except insofar as

a) such dividends are paid to a resident of that
other State, or
b) the dividends are attributable to a permanent

es-ablishment or a fixed base situated in that State.
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7. A company that is a resident of Switzerland and
that has a permanent establishment in the United States, or
that is subject to tax con a net basis in the United States
on items of income described in Article 6 (Income from Real
Property) or Article 13 (Gains), may be subject ia the
United States to a tax in addition to the tax allowable
under the other provisions of this Convention. Such tax,
however, may be imposed only cn

a) the portion of the business profits of the
company attributable to the permanent establishment
under this Convention, and

b) the portion of the income referred to in the

preceding sentence that is described in Article 6

(Income from Real Property) or paragraphs 1 or 3 of

Article 13 (Gains),
that represents the "dividend equivalent amount® of those
profits and income; the term "dividend equivalent amount"
shall, for the purposes of this paragraph, have the meaning
that it has under the law of the United States as it may be
amended from time to time without changing the general

rinciple thereof.
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8. The tax referred to in paragraph 7 shall no

imposed at a rate exceeding the rate specified in

subparagraph 2 a).

ARTICLE 1l

'H"'a'rnﬁ-

1. Interest derived and benelicially owned by a
resident of a Contracting State shall be taxable only in
that Stacte.

2. The term "interest" as used in this Convention
means income from debt-claims of every kind, whether or not
secured by mortgage, and in particular, income from
government securities and income from bonds or debentures,
including premiums and prizes attaching to such securities,
bonds or debentures, and including an excess inclusion with
respect to a residual interest in a real estate mortgage
investment conduit. However, the term "interest" does not

include income dealt with in Article 10 (Dividends).

o

enalty charges for late payment shall not be regarded as

9]

terest for the purpose of this Convention.

-

3. The provisions of paragraph I shall not apply i

-

'
1]

the beneficial owner of the interest, being a resident o
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Contracting State, carries ¢on business in the other

ontracting State through a permanent establishment situated

O

therein, or periorms in that other State independent
personal services ffom a fixed base situated therein, and
the intersest is attributable to such permanent establishment
or fixed base. In such a case, the provisions of Article 7
(Business Profits) or Article 14 (Independent Personal
Services) shall apply.

4. Where, Dby reason ol a special relationship between
the payer and the beneficial owner or between both of them
and some other person, the amount of the interest, having
regard to the debt-claim for which it is paid, exceeds the
amount which would have been agreed upon b} the payer and
the beneficial owner in the absence of such relationship,
the provisions of this Article shall apply only to the
last-mentioned amount. In such case the excess part of the
payment shall remain .taxable according to the laws of eacﬁ
Contracting State, due regard being had to the other
provisions o this Coavention.

S. Except as otherwise provided in paragraphs 1 or 3,
interest paid by a company that is a resident of a

Contracting State may be subject t£o tax by the other
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Contracting State only insofar as such interest is paid by a
cermanent establishment of such company located in thas
other State, or out of income described in Article 6 (Income
from Real Property) or paragraph 1 of Article 13 (Gains)
chat is subjsct to tax on a net basis in that other State.
§. The provisions of paragraph 1 shall not apply to
a) interest arising in the United States if the
amount of such interest is determined by reference to
receipts, sales, income, profits or other cash flow of
the debtor or a related person, to any change in the
value of any property of the debtor or a related person
or to any dividend, partnership distribution or similar
payment made by the debtor or a related person, but
only to the extent that the interest dces not qualify
as portfolio interest under United States law, and
b) an excess inclusion with respect to a residual
interest in an entity that is treated as a real estate
mortgage investment conduit under the law of the United
States,
which may be taxed in the United States according to its

laws.
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TICLE 12

1. Royalties derived and beneficially owned by a
resident of a Contracting State shall be taxable only in

that State,

2. The term "rovalties" as used in this Convention
means payments oZ any kind received as a consideration for

the use of, or the right to use, any copyright of literary,

cientific work (but aot including moticn

(7]

aztistic; o
pictures, or films, tapes or other means of reproduction for
use in radio or television broadcasting), any patent,
trademark, design or model, plan, secret formula or process,
or other like right or property, or for information

concerning industrial, commercial, or scientific experience.

The term "royalties" also includes gains derived from the

.

alienation of any such right or property which are

contingent on the productivity, use, or disposition thereof.

-

3. The provisions of paragraph 1 shall not apply i

the beneficial owner of the royalties, being a resident of a

Contracting State, carries on business in the other

Contracting State through a permanent estabdblishment situatad
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tharein, or performs in that other State independen:

rom a fixed base situated therein, and

rn

personal services
thes royalties are attridbutable to such permanent
establishment or fixed base. In such case the provisions of

Arzicle 7 (Business Prcofits) or Article 14 (Independent

Perscnal Services) shall apply.

4. Where, by reason of a special relationship between
the payer and the beneficial owner or between both of them
and some other person, the amount of the royalties, having
regard to the use, right or information for which they are
paid, exceeds the amount which would have been agreed upon
by the payer and the person deriving the royalties in the
absence of such relationship, the provisions of this Article
shall apply only to the last-mentioned amount. In such case,
the excess part of the payments shall remain taxable

according to the law of each Contracting State, due regard

being had to the other provisions of this Convention.

1. Gains derived by a resident of a Contracting State

tha: are attributable to the alienation of real propertly
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situated in the otier Contracting State may de taxed in that

other Staz=.

13

2. For the purposes of this Article, the term "real
property situated in the other Contracting State" shall
include: =
a) real property referred to in Article § (Income
from Real Property); and
b) shares or other comparable rights in a company
that is a resident cf that other State, the assets of
which consist wholly or principally of real property
situated in that other State, or an interest in a

partnership, trust, or estate, to the extent

attributable to real property situated in that other

In the United States, the term includes a "United States
real property interest" as defined in the Intermnal Revenue

Code as it may re amended from time to.time without changing

the general principles thereof.

3. Gains from the alienation of movable property

forming par: of the business property of a permanent

-k

-

establishment which an enterprise of a Contracting State has

[ [

n the other Contracting State or of movable property

-
-
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pertaining to a fixed base available to a resident of a
Contracting State in the other Contracting State for the
purpose of periorming independen:t personal services,
including such gains from the alienation of such a permanent

establishment (alone or with the whole enterprise) or such

fixed base, may be taxed in that other State ia accordance
with its law. z

4. Gains derived by an enterprise of a Contracting

tion ¢f ships or aircraft cperated in

1]
'l
.—‘
[1']
[1]

™
-

State from the
international traffic shall be taxable only in that State.
Gains described in Article 12 (Royalties) shall be taxable
only in accordance with the provisions of Article 12.

'S. Gains from the alienation of any property other

red to in paragraphs 1 through 4 shall be

¥

than that refe
taxable only in the Contracting State of which the alienator
is a resident.

6. Where a resident of a Contracting State alienates
property in the course of an organization, reorganization,
merger or similar transaction and profit, gain or income
with respect to such alienation is not recognized for the

purpose of taxation in that State, if requested to do so by

the person who acguires the property, the competent
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ontracting State may agree, subjec:
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to terms and conditions satisfactory to such competent
authority, to defer the recognition of the profit, gain or
income with raspect Eo such property for the purpose c£
taxation in that other State until such time and ia such

manner as may be stipulated in the agreement.

'

7. If a resident of a Contracting State who is subject

to income taxation in both Contracting States on

disposition of property is treated for the purposes of

taxation by a Contracting State as having aliezated property

and is taxed in that State by reason thereof, and the
domestic law of the other Contracting State at such time
does not raguire or allow the resident to recognize gain or
loss or otherwise permits the deferral of the gain or loss,
then the resident may elect in his annual return of income
for the year of such alienation to be liable to tax ia the
other Contraé:ing State in that year as if he had,
immediately before tha: time, sold and repurchased such
property for an amount equal to its fair market value at
that time. Such an election shall apply to all property

described in this paragraph that is alienated by the
- b | -
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resident in the taxable year for which the eleztion is made

-
cer.

Or at any time therea

ARTICLE 14

-—P‘n:eﬂﬂ‘anh =gﬂﬁgrﬂa1 SE‘-!"-Q' nas

Income derived by an individual who is a resident

(]

of a Contracting .State in respect of the rerformance of
personal services of an independsnt character shall be
taxable only in that State, unless the individual has a
fixed base regularly available to him in the other

ontracting State for the purpose of performing his

()

activities. If he has such a fixed base, that portion of the

to the fixed base that is derived in

13
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income attributab
respect of services performed in that other State also may
be taxed by that other State.

2. In determining the income described in paragraph 1
that is taxable in the other Contracting Stata the

ciples of Article 7 (Business Profits) shall apply.
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sepandent Sarsona Services

1. Subject to the provisions of Articles 16

(Directors' Fees), 18 (Pensions and Annuities) and 19

ernment Service and Social Security), salaries, wages,

and other similar remuneraticn derived by a resident of a

Contracting State in respect of an employment shall be

el -

taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment

is so exercised, such remuneration as is derived thersfrom

may be taxed in that other State.
2. Notwithstanding the provisions of paragraph 1,

remuneration derived by a resident of a Contracting State in

respect of an employment exercised in the other Contracting

State shall be taxable only in the first-mentioned State if

a) the recipient is present in the other State for

a period or periods not exceeding in the aggregate 183

days in any twelve-month period commencing or ending in

the taxable year concerned;




an employer who is not a resident of the other State;
and
c) the remuneration is not borne by a permanent

establishment or a fixed bases that the employer has in

3. Notwithstanding the preceding provisions of this

Arcicle, remuneration described in paragraph 1 that i

0

0

ived by a resident oI a Contracting State in respect of

(.
®
'

an employment as a memser of the regular complement of a
ship or aircraft operatad in intermational traffic shall be

saxable only in that State.

ARTICLE 16
- »a! Taa
Directors' fees and other similar payments derived by a

esident of a Contracting State in his capacity as a member

Tl

of the board of directors of a company that is a resident of

the other Contracting State may be taxed in that other

Ce.

c
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>. Notwithstanding the provisions of Arzicles 14
(Indapendent Personal Services) and 15 (Dependent Personal
Services), income derived by a residen: of a Contracting
Stats as an entertaliner, such as a theatre, motion picture,
radio, or television artiste, or a musician, or as a
sportsman, from his personal activities as such exercised in
the sther Contracting State may be taxed in that other
State, except where the amount of the gross receipts derived
by such entertainer or sportsman, including expenses
reimbursed to him or borne on his behalf, from such
activities does not exceed ten thousand United States
dollars ($10,000) or its equivalent in Swiss francs for the
taxable year concerned.

2. Where inccocme in respect of activities exercised by
an entertainer or a sportsman who is a resident of a
Ceatracting State in his capacity as such accrues not to the
entercainer or sportsman himself but =o ancther person, that
income may be taxed in the Contracting State in which the

activities of the entertainer or sportsman are exercised,

naswizhkstanding the provisions of Articles 7 (Business

coiw =W o mas




is established that neither the entertainer or sportsman nor

versons related thereto (whether or not residents of that

State) participate directly or indirectly in the receipts or
crofits of that other person in any manner, iacluding the
receipt of delerred remuneration, bonuses, fees, dividends,

. %

partnership distributions, or other distributions.

ARTZCLE 18
1. Subject to the provisions of Article 19 (Government
Service and Social Security), pensions and other similar
remuneration benelicially derived by a resident of a
Contracting State in consideration of past employment shall
be taxable only in tha: State.
2. Subject to the provisions of Article 19 (Govermment

: -

Service and Social s ty), annuizies derived and

(1]

c-

-
-

i
s

beneficially owned by a resident of a Contracting State

shall be taxable cnly in that State., The term "annuities” as

used in this paragraph means a stated sum paid periodically

‘U

at stated times during a specified number c¢cf years or for

e under an obligation t> make the pavments in return for
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adequate and full consideration (other than services

rendered) .
ARTICLE 19
?QVQ?“HQ*“ s:vvinﬁ a-d SQ;ia‘ s::rvi:x
v {8 a) Salaries, wages and other similar remuneration,

other than a pension, paid by a Contracting State or a

"

politizal subdivision or a lccal authority thereof to

an individual in respect of services rendered to that

State or subdivision or authority shall be taxable only

in that Stacte.
b) However, such salaries, wages and other similar

L

-

remuneration shall be taxadble only in the other
Contracting State if the services are rendered in that

State and the individual is a resident of that State

who:
i) is a national of that State; or
ii) did not become a resident of that State
sclaely Zor the purpose of rendering the
sarvices.
2. a) Any pension paid by, or out of funds created

by, a Contracting State or a political subdivision or a
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local autherity ther2of to an individual in respec: of
services rendered to that State or subdivision or
uthority shall be taxadble only in that State.

b) However, such pension shall be taxable only in

ate if the individual is a
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rasiden: of, ard a national of, that State.

The provisicns of Articles 15 (Dependent Personal

[#Y]
L3
»
"

ess) and 18 (Pensions and
Annuities) shall apply to salaries, wages and other similar
ramuneration, and to pensions, in respect of services
rencered in connection with a business carried on by a
Contracting State or a political subdivision or a local
authority thereof.

4. Notwithstanding paragraph 2, social security
payments and other public peasions paid by a Contracting
State to an individual who is a resident of the other
Contracting State ma? be taxad in that other State.

However, such payments may also be taxed in the first

ontracting State according to the laws of that State, but

)

(B

he tax so charged shall not exceed 15 percent of the gross

amount of the payment.
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ARTICLFE 20
Srudan- o] rainea
Payments which a student, apprentice, or business

trainee, who 1s or was immediately before visiting a

Contracting State a resident of the other Contracting State,

and who is presen:t in the first-menticned State for the

purpose of his full-time education or training, receives

the purpose of his maintenance, education or training shall

nct be taxed in that State provided that such payments arise

from sources outside that State.

ARTICLE 21
or T
1. Items of income of a resident of a Contracting
State, wherever arising, not dealt with in the foregoing
Articles of this Convention shall be taxable only in that
State.
2. The provisions of paragraph 1 shall not apply to

inccme other than income from real property as defined in

-

aragraph 2 of Article 6§ (Income from Real Proper:cy), if

W

1
"
1

son deriving the income, being a resident of a

o]

Contracting State, carries on business in the other
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Contracting State through a permanent establishment situated
therein, or performs ia that other State independent

perscnal services from a fixed base situated therein, and

-

the right or property in respect of which the income is paid
is effectively connected with such permanent establishment
or fixed base. In such case the provisions of Article 7

(Business Profits) or Article 14 (Independent Personal
Services), as the case may be, shall apply.

-

3. The provisions of this Article shall not apply to

income subject to tax by either Contracting State on

wagering, gambling or lottery winnings.

ARTICLE 22
rLimirari anafir

3 Subject to the succeeding provisions of this
Article, a person that is a resident of a Contracting State
and that derives income from the other Contracting State may
oniy claim the benefits provided for in this Convention
where such person:

a) is an individual;

b) is a Contracting State, a political subdivision

or local authority thereof, or an agsncy or
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instrumentality of such State, political subdivision or

authoritcy;

-

'

c) is engaged in the active conduct of a trade or
business in the first-mentioned Contracting State
(other than the business of making, managing or simply
holding investments for th person}s own account,
unless thess activities are banking, insurance or
securities activities carried on by a bank, insurance
company or registered securities dealer) and the income
derived frcom the other Contracting State is derived in
connection with, or is incidental to, that trade or
business;

d) is a recognized headguarters company for a
multinational corporate group;

e) is a company

po-
—

whose principal class of shares is
primarily and regularly traded on a
recognized stock exchange; or

more companies described in

l‘l
.l
'..l
al}
O
e |
(1]
O
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clause i) are the ultimate beneficial

cwners of a predominant interest in such
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£) is a company, trust or estate, unless one or
more persons who are not entitled to the benefits of
this Convention under subparagraphs a), b), d), e) or
g) are, in the aggregate, the ultimate beneficial
owners of a predominant interest in the form of a
participation, or otherwise, in such company, trust or
estate; or

g) is a family foundation resident in Switzerland,
unless the founder, or the majority of the
beneficiaries, are persons who are not entitled to the

.
enefits of this Convention under subparagraph a), or

o

50 percent or more of the income of the family

foundation could benefit persons who are not entitled

to the benefits o this Convention under subparagraph

a).

2. Notwithstanding the preceding paragraph, an entity
described in paragraph 1 c) of Article 4 (Resident) may
claim the benefits of this Convention, provided th;: more
than half of the beneficiaries, members or participants, if
any, in such organization are persons that are entitled,

under this Article, to the benefits of this Convention.
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3. a) A company that is a resident of a Contracting

State shall alsc be entitled to the benefits of

Arcicles 10

(Royalties)

(=N

[

(Dividends), 11 (Interest) and 12

.
- -

N
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=
e

the ultimate beneficial owners of more
than 30 percent of the aggregate vo:a
and value of all of its shares are
persons that are resident in that
Contracting State, and that would
qualify for benefits under subparagraphs
a), b), d), e), £) or g) of paragraph 1;
the ultimate beneficial owners of more
than 70 percent of all such shares are
persons described in subparagraph i) and
persons that are residents of member

states of the European Union or of the

uropean Economic Area or parties to the

U]

North American Free Trade Agreement that
are described in subparagraph b); and
the amount of the expenses deductible
from gross income that are paid or

payable by the company for its preceding
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Siscal period (or, in the case of its

f£irst fiscal period, that period) to

n

persons that would no:t qualify for

p

benefits under subparagraphs a), b), 4),
e), £) or g) of paragrapgh 1, is less

.

Cle gross income of
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the company for that geriod.

'0

b) For purposes of subparagraph a) ii), shares
whose ultimate beneficial owner is a person that is a
resident of a member state of the European Union or of
the European Econcmic Area or a party to the North
American Free Trade Agreement will e taken into

scount only if such person:
i) is a resident of a country with which

he other Contracting State has a

i

nsive income tax convention and

1]

0

ompreh
that person is entitled to all of the

b3

benefits provided by the other

¥

oaxtracting State under that convention;

0)

ii) would qualify for benefits under
paragraph 1 if that person were a

rasidant of the firsz-menticned




Contracting State and if references in
such paragraph to the first-mentioned
Contracting State were references to
that person's state of residence; and

:1d be entitled to a rate of tax in

"
po
'J
x
(o]
£

te other Contracting State under the
cenvantion Detween that person's country
cZ residence and the other Contracting
Stata in respect of the particular class
oI income for which benelits are being
claimed under this Convention, that is

at least as low as the rate applicable

under this Convention.

ar

4. Notwithstanding the provisions of paragraphs 1
through 3, where an enterprise of a Contracting State
derives income from the other Contracting State, and that
income is attributable to a permanent establishment which
that eaterprise has in a third jurisdiction, the tax
benefits that would otherwise apply under the other
provisions of the Convention will not apply to any item of
income if the combined tax that is actually paid with

respect to such income in the first-mentioned State and in
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the third jurisdiction is less than 60 percent of the tax
that would have been payable in the first-mentioned State if

the income were earmed in that State by the enterprise and

i’

able to the permanent establishment in the

third jurisdiction. Any dividends, interest or royalties to
which the provisions of this paragraph apply shall be
subject to tax at a rate that shall not exceed 15 percent of

a

he gross amount therecfi. Any other income to which the
provisions of this paragraph apply will be subject to tax
under the provisions of the domestic law of the other
Contracting State, notwithstanding any other provision of
the Convention. The provisions of this paragraph shall not
apply if:

a) in the case of royalties, the royalties are
received as compensation for the use of, or the right
0 use, intangible property produced or developed by
the permanent'es:ablishment itself; or

b) in the case of any other income, the income
derived from the other Contracting State is derived in
connection with, or is incidental to, the active
conduct of a trade or business carried on by the

permanent establishment in the third jurisdiction
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(other than the business of making, managing or simply

holding investments for the perscn's own account,

unless these activities are banking, insurance or
securities activities carried on by a bank, iasurance
company or registered securities dealer).

5. The competent authorities of the Contracting States
shall consult together with a view to developing a commonly
agreed application of the provisions of this Article. The
competent authorities shall, in accordance with the
provisions of Article 26 (Exchange of Iaformation), exchange
such information as is necessary for carrying out the
provisions of this Article.

§. A person that is not entitled to the benefits of
this Convention pursuant to the provisions of the preceding
paragraphs may, nevertheless, be granted the benefits of the

Convention if the competent authority of the State in which

tha income arises so determines after consultation with the

0
O
E|

petent authority of the other Contracting State.

-3

. a) For the purposes of paragraph 1, the term

"recognized stock exchange" means:

i) any Swiss stock exchange on which registered

dealings in shares take place;




i)

iv)

b)

1) =he stsck exchanges ¢ Amsterda

- 49 -
the NASDAQ System owned by the National

Association of Securities Dealer Inc. .and

n

any stock exchange registered with the
Securities and Exchangs Commission as a
national securities exchange for purposes of

the Securities Exchange Act of 1934;

London, Milan, Madrid, Paris, Tokyo and
Vienna; and

any other stock exchange agreed upen by the
competent authorities of the Contracting
States.

For purposas of subparagraph d) cf paragraph 1,

a person shall be considered a recognized headquarters

company

if:

i) it provides in its state of residence a
substantial portion of the overall
supervision and administration of a
group of companies (which may be part of
a larger group of companies), which may

include, but cannot be principally,

- &
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iv)

v)

- 50 -
the group of companies consists of
corperations resident in, and engaged in
an active business in, at least five

countries, and the business activities

generats at least 10 percent of the
gross income of the group;

the business activities carried on in
ary one country other than the
Contracting State of residence of the

headgquarters company generate less than

»
percent of the gross income of the

wun
o

group;

no more than 25 percent of its gross
income is derived from the other
Contracting State;

it has, and exercises, independent
discretionary authority to carry out the

functions referred to in subparagraph
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vi) it is subject to generally applicable
rules of taxation in its country of
residence; and
vii) the income derived in the other

Contracting State either is derived in

the active business referred to in
subparagraph ii).

If the income requirements for being considered a
recognized headquarters company (subparagraphs ii), iii), or
iv)) are not fulfilled, they will be deemed to be fulfilled

if the required ratios are met when averaging the gross

h

income of the preceding four years.

ARTICLE 23

iaf f¥ a Fian
1. In the case of Switzerland, double taxation shall

be avoided as follows:

a) Where a resident of Switzerland derives income
which, in accordance with the provisions of this
Convention, may be taxed in the United States,

Switzerland shall, subject to the provisions of




s 8§39 <
subparagraphs b), ¢) and d) and paragraph 3, exesmp:
such inccme from tax; provided, however, that such
exemption shall apply to gains referred to in paragraph
1 of Article 13 (Gains) only if actual taxation of such
Switzerland may, in calculating tax on the remaining
ncome of that resident, apply the rate of tax which
1£ the exempted income had
not been so exempted.

b) Where a resident of Switzerland derives
dividends which, in accordance with the provisions of
rticle 10 (Dividends), may be taxed in the United
States, Switzerland shall allow, upon request, and
subject to the provisions of subparagraph c), a relief
to such resident. The relief may consist of
i) a deduction from the Swiss tax on the
income of that resident of an amount
equal to the tax levied in the United
States in accordance with the provisions
of Article 10 (Dividends); such
deduction shall not, however, exceed

that part of the Swiss tax, as computed

-
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ii) a lump sum reduction of the Swiss tax;
o

iii) a partial exemption ¢ such dividends
from Swiss tax, in any case consisting
at least of the deduction of the tax
levied in the United States from the
gross amount of the dividends.

Switzerland shall determine the applicable relief and

provisions relating to the carrying out of international
conventions of the Swiss Confederation for the avoidance of
double taxation.
c) Where a resident of Switzerland derives income
i) described }n paragraph 2 of Article 10
(Dividends) or paragraph 6 of Article 11
(Interest) which is not entitled to any

sduction in U.S. withholding tax

8

pursuant tc those provisions; or
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which may be taxed in the United States
in accordance with the provisions of

ticle 22 (Limitation on Benefits)
Switzerland shall allow the deduction of the tax levied in
~he United States from the gross amcunt of such income.

d) Where a resident of Switzerland derives
payments that may be taxed by the United States
pursuant to paragraph 4 of Article 19 (Government
Service and Social Security), Switzerland shall provide
a relief to such resident consisting of a deduction
equal to the tax levied in the United States, plus an
exemption equal to one-third (1/3) of the net amount of

such paymen: from Swiss tax.

2. In the case of the United States, double taxation
shall be avoided as follows: In accordance with the
provisions and subject to the limitations of the law of the
Uu_tEd States (as it may be amended from time to time

ithout changing the general principle hereof), the United
States shall allow to a resident or citizen of the United
Stcates as a credit against the United States tax on income

the appropriate amount of tax paid to Switzerland; and, in

[

case of a United States company owning at least 10

or
o)
(1]
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percent of the voting stock of a company which is a residen:

of Switzerland from which it receives dividends in ar

United Statas shall allow as a credi=

17

taxable year, th
against the United States tax on income the apprspriate

arount of tax paid to Switzerland by that company with

Such appropriate amount shall be based upon the amounz of
tax paid to Switzerland. For purposes of applying the United
States credit in relation to tax paid to Switzerland the
taxes referred to in subparagraph 2 a) and paragraph 3 of
Article 2 (Taxes Covered) shall be considered to be income
taxes.

3. Where a resident of Switzerland is also a citizen
of the United States and is subject to United States income
tax in respect of profits, income or gains which arise in
the United States, the following rules apply:

a) Switzerland will apply paragraph 1 as iI the
amount of tax paid to the United States in respect of

such profits, income or gains were th2 amount tha:c

-
i
)
™~
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would have been paid if the resident were not a ci

of the United States; and
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b) for the purpose of computing the United States
tax on such profits, income or gains, the United States
shall allow as a credit against United States tax the
income tax paid cor accrued to Switzerland aiter the
application of subparagraph a), provided that the

redit so allowed shall not reduce the amount of ths
United States tax below the amount that is taken into

account in applying subparagraph a); and

c¢) for the purpcse of subparagraph b), profits,

irn
in

described

income or gains

deemed to arise

this paragraph shall be

in Switzerland to the extent necessary

to aveid double taxation of such income; however, the

-

rules of this subparagraph shall not apply
decermining credits against United States tax for
foreign taxes other than the taxes referred to in

subparagraph 2 a) and paragraph 3 of Article 2 (Taxes

Covered) .
ARTICLE 24
Non-D1 img=iAan
1. Nationals of a Contracting State shall not be
subjected in the other Contracting State to any taxation or




any requirement connected therewith, which is other or more
burdensome than the taxation and connected requirements to
which nationals of that other State in the same
circumstances are or may be subjected. For purposes of

d States taxation ¢f income, United S=ates national
Qa-ts

o
-
Unait

(17

" . : g
not resident in the U

nited Stazes are not in the same
circumstances as Swiss nazionals not resident in the United
States. This provision shall, notwithstanding the
provisions of Article 1 (Personal Scope), also apply to
persons who are not residants ¢I one or both of the
Contracting States.
2 a) The taxaticn on a permanent establishment which
an enterprise of a Contracting State has in the other
Contracting State shall not be less favorably levied in
that other State than the taxation levied on
enterprises of that other State carrying on the same
activities.
b) The provisions of this paragraph shall not be
construed as obliging a Contracting State to grant to
residents of the other Contracting State any personal

allowances, reliefs and rsductions for taxation
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purposes on account of civil status or Zfamily
responsipbilities which it grants to its own residents.
3. Except where the provisions of paragraph 1 of
Article 9 (Associated Enterprises), paragraph 4 of Article
11 (Interest), or paragraph 4 of Article 12 (Royalties)

est, rovalties and other disbursements paid by

v
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an enterprise of a Contracting State to a resident of the
other Contracting State shall, for the purpcse of
determining the taxable profits of such enterprise, be
deductible under the same conditions as if they had been
paid to a resident of the first-mentioned State.

Similarly, any debts of an enterprise of a Contracting State
to a resident of the other Contracting State shall, for the
purpose of determining the taxable capital of such
enterprise, be deductible under the same conditions as if
they had been contracted to a resident of the
first-mentioned State.

4. Enterprises of a Contracting State, the capital of
which is wholly or partly owned or controlled, directly or
indiractly, by one or more residents of the other
Contracting State, shall not be subjected in the

first-mentioned Sta-e to any taxation or any requirement
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notwithstanding paragraph 2 of Article 2 (Taxes Covered),
apply to taxss of every kind and descripticn imposed by a

Contracting State or a political subdivision or local

6. Nothing in this Article shall prevent the United
States from imposing the tax described in paragraph 7 of

Article 10 (Dividends).

ARTICLE 25

My = 9 graar > Tra

1. Where a person considers that the actions of one

-
b

or

both of the Contracting States result or will result for him

in taxation not in accordance with the provisions of this
Convention, he may, irrespective of the remedies provided

the domestic law of those States, present his case to the

by

competent authority of the Contracting State of which he is

a resident or national.
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2. The competent authority shall endeavor, if the
objection appears to 1t t2 be justified and if it is not
itself able to arrive at a satisfactory solutiosn, %2 resolve
the case by mutual agreement with the competent authority of
the o=her Contracting State, with a view to the avcidance of
taxacion which is not in accordance with the Convention.

3. The compet-ent authorities of the Contracting States
shall endeavor to resolve by mutual agreemeat any
difficulties or doubts arising as to the interpretation or
application of the Convention. In particular, the competent
authorities of the Contracting States may consult together
to endeavor to agree:

a) to the same attribution of income, cdeductions,
credits or allowances to a resident of a Contracting
State and its permanent establishment situated in the
other Contracting State;

b) to the same allocation of income, deductions,
credits or allowances between a resident of a
Contracting States and any associated perscn provided
for in Article 9 (Associated Enterprises);

c) to the same characterization of particular

items of income;
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any
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d) to the same characterization of perscns;
e) to the same application of source rules with

respect to particular izems of income;

T

£) to a common meaning of a term;
g) to the applicaticon of the provisions of
domestic law regarding penalties, fines, and interest
in a manner consisten: with the purposes of the

Convention.

The competent authorities ¢f the Contracting States may
consult together for the elimination of double taxation in
cases not provided for iz tke Cocaventicn.

4. The competant autkerities of the Contracting States
may communicate with each other directly for the purpose of
reaching an agreement in the sense of the preceding
paragraphs.

S. The competent authorities of the Contracting States
may prescribe procedures to carry out the purposes of this

Convention.

(]
h

5. any difficulty or doubt arising as to the

interpretation or application of this Convention cannot be

resolved by the competenc authoritiss in a mutual agreement
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procedure pursuant to the previous paragraphs of this
Article, the case may, if both competent authorities and all
affectad taxpayers agree, be submitted for arbitration,
provided the taxpayefs agree in writing to be bound by the
decision of the arbitration board. The decision of the
arbitration board in a particular case shall be binding on
both Contracting States with respect to that case. The
procedures shall be established in an exchange of notes
between the Contracting States. The provisions of this
paragraph shall have effect after the Contracting States

have so agreed through the exchange of diplomatic notes.
ARTICLE 26

1. The competent authorities of the Contracting States
shall exchange such information (being information available
under the respective taxation laws of the Contracting
States) as is necessary for carrying out the provisions of
the present Convention or for the prevention of tax fraud or
the like in relation to the taxes which are the subject of
the present Convention. In cases of tax fraud, (a) the

exchange of information is not restricted by Article 1
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(Personal Scope) and (b) iI specifically requested by the
competent authority of a Contracting State, the competent
auzhority of the other Con:tracting State shall provide
inZormation under this Article in the form of authenticated

opies of unedited original records or documents. Any

(]

U
)

information received by a Contracting State shall be treated

B
-

as sacret in the same manner as informacion cobtained under

W

-

the domestic law of that State and shall be disclosed only
to persons or authorities (including courts and
administrative bodies) involved in the assessment,
collection, or administration of, the enforcement or
prosecution in respect of, or the determination of appeals
in relation to, the taxes covered by the Convention. Such
persons or authorities shall use the information only for
such purposes. No information shall be exchanged which
would disclose any trade, business, industrial or
professional secret or any trade process.

2. Each of the Contracting States may collect such
taxss imposed by the other Contracting State as though such
taxes were the taxss of the former State as will ensure that

the exemption or reduced rate of tax granted under Articles

10 (Pividends), 11 (Interest), 12 (Royalties) and 138
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(Pensions and Annuities) of the present Convention by such
octher State shall not re enjoyed by persons not entitled to
such benefits.

3. In no case shall the provisions of this Article be
construed so as to impose upon either of the Centracting
States the obligation to carry out administrative measurse
at variance with the regulations and practice of either
Contracting State or which would be contrary to its
sovereignty, security or public policy or to supply
particulars which are not procurable under its own
legislation or that of the State making application.

4. The competent authorities may release to an
arbitration board established pursuant to paragraph 6 of
Article 25 (Mutual Agreement Procedure) such information as
is necessary for carrying out the arbitration procedure.
The members of the arbitration board shall be subject to the

limitations on disclosure described in this Article.

ARTICLE 27

iml 5 1=k - -
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1. Nothing in this Convention shall affect the fiscal

(]

privileges of members of diplomatic missions Or comsu.ar




posts under the general riles cf in ional law or under

o

emia

it

the provisions cof special agreemen:s.
2. Insofar as, dus to fiscal privileges granted to
icers under the general

diplomatic agents or ccnsular o

rules of internacional law or under the provisions of

special international agreements, inccme is not subject to
tax in the receiving State, the rigzt =5 tax shall be

reserved to the sending State.

3. Notwithstanding the provisions of Axticle 4
(Resident), an individual who is a member of a diplomatic
mission, consular gost or permanent mission of a Contracting
State which is situated in the other Contracting State or in
a third State shall be cdeemed for the purposes of the
Convention to be a resident of the sending State if:

a) in accordance with intermaticnal law he is not
liable to tax in the receiving State in respect of
income from sources outside that §:ate, and

b) he is liable in the sending State to the same
obligations in relation to tax on his total income as
are residents of tha:t State.

4. The Convention shall not apply to intermational

organizations, to organs or officials thereof and to persons




- BB
who are members of a diplomatic mission, consular post or
permanent mission of a third State, being present in a
Contracting State and not treated in either Contracting

State as residents in respect of taxes on income.

ARTICLE 28
Migrallamamn

1. This Convention shall not restrict in any manner
any exclusion, exemption, deduction, credit, or other
allowance now or hereafter accorded

a) by the laws of either Contracting State; or

b) by any other agreement between the Contracting

States.

2. Notwithstanding the provisions of subparagraph 1

b)

a) Notwithstanding any other agreement to which
the Contracting States may be parties, a dispute
concerning whether a measure is within the scope of
this Convention shall be considered only by the
competent authorities of the Contracting States, as

defined in subparagraph 1 f) of Article 3 (General

Definitions) of this Conventicn, and the procedures
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under this Conventi .vely shall apply to th

dispute.

b) Unless the competent authorities determine tha-
a taxation measure is not within the scope of this
the nondiscrimination obligations of this

Convention,
Convention exclusively shall apply with respect to that
measure, except for such national treatment or
most-£favored-nation obligations as may apply to trade
and

in gcods under the General Agreement on Tariffs

-
I

Trade. No rnaticnal eatment or most-£favored-nation

obligation under acy other agreement shall apply with

rescect to that measure.

c) For the purpose of this paragraph, a "measure”

=
is a law, regulation, rule, procedure, decision,
administrative action, or any other form of measure.

or the implementation of paragraphs 1 and 2 of

Article 7 (Business Profits), paragraph 5 of Article 10

(Dividends), paragraph 3 of ticle 11 (Interest), paragraph

3 of Article 12 (Royalzies), paragraph 3 of Article 13

(Gains), paragraph 2 ¢ Article 14 (Indepencdent Personal
(Other Income), any

Services), and paragraph 2 of Article 21
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income, gain or expense attributabls to a permanent
establishment during 1ts existence is taxable or deductible

(under otherwise applicable principles) in the Contractin

'o

tate where such permanent establishment is situated even if

w

he payments are deferred until such permanen: establishment

it

has ceased to exist.

4. In determining the taxadble income for purposes of
taxation in a Contracting State of an individual who renders
personal services and who is a resident, but not a national,
of that State, contributions paid by, or on behalf of, such
iadividual to a pension cr other retirement arrangement that
is established and maintained and recocgnized for tax
purposes in the other Contracting State shall be treated in
the same way for tax purposes in the first-mentioned State
as a contribution paid to a pension or other retirement
arrangement that is established and maintained and
racognized for tax purposes in that first-mentioned State,
provided that:

a) the individual was not a resident of that

State, and was contributing to that pension or other

retirement arrangement immediately before he began to

exercise employment in tha:c State; and
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b) the competent authority of that State agrees

that the pensicn ¢or other retirement arrangement in the

o

other Contracting State generally corresponds to a

0]
or

pension or her retirement arrangement recognized for
tax purposes by that first-mentiocned State.
The benefits of this paragraph shall extend for a periocd not

ndividual's

-

exceeding f£ive taxable years beginning with the
first taxable year during which the individual rendered
personal services in the first-mentioned Contracting State.
For purposes of this paragraph, a pension or other
retirement arrangement 1s recognized for tax purposes in a
Contracting State if the contributions to, or earnings of,
the arrangement would qualify for tax relief in that State.
5. The appropriate authority of either Contracting
tate may request consultations with the appropriate
authority of the other Contracting State to determine
whether amendment to the Convention is appropriate to
respond to changes in the law or policy of either
Contracting State. If these consultations determine that
the effect of the Converntion or its application have been
unilaterally changed by reason of domestic legislation

v

enacted by a Contracting State such that the balance of
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cenefits provided by the Convention has been significantly

altered, the authorities shall consult with each other with

-

.

a view to amending the Convention to restore an appropriate

-

balance of benefits.

ARTICLE 29
Eatrv into Force

1. This Convention shall be subject to ratification in
accordance with the applicable procedures of each
Contracting State and instruments of ratification shall be
exchanged as soon as possible.

2. The Convention shall enter into force upon the
exchange of instruments of ratification and its provisions
shall have efiect:

a) in respect of tax withheld at the source, to
amounts paid or credited on or after the first day of
the second month next following the date on which this
Convention enters into force;

b) in respect of other taxes, to taxable periods
beginning on or after the first day of January next
following the date on which this Convention enters into

force.
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3. Notwithstanding paragraph 2, where any greater

"

a -
=

f from tax would have been afforded to a person
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=
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entitled to the benefits of the Ccnvention between the Swiss
Confederation and the United States of America for the
avoidance of double taxaticn with respect =5 taxes on

.

income, signed at Washington on May 24, 1951 ("priox
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Convention"), unde
Convention, the prior Convention shall, at the electiocn of
such person, continue to have effect in its entirety for a
twelve-month period from the date cn which the provisions of
this Convention otherwise would have effect under paragraph
2

4. The prior Convention shall cease to have effect
when the provisions of this Convention take effect in

accordance with paragraphs 2 and 3.

ARTICLE 30
"'.‘amﬂ' nation .
This Convention shall remain in force until terminated
by a Contracting State. Either Contracting State may
terminate this Convention a: any time provided that at least

notice of termination has been given through

"

6 months' prio
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amounts pai
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period;

in respect of other

beginning on or after the firs!

CcL Che

following the expiration

DCONE a: Washington, in duplicate, in
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FOR THE UNITED STAT=S

OF AMERICA
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the Convention shall
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At the signing today of the Convention between the

-3 . : LSk g W I
United States of America and the Swiss Confaderation

h
V]
"
i
e
(17

Avoidance of Double Taxation with Respect =o Taxes on
Income, the undersigned have agreed upon the following
provisions, which shall form an iategral part of the
Convention:

1. 3 - rafarar~ | o - > -~ - =] { a

The reference to "Federal income taxes imposed by th

Internal Revenue Code" in subparagraph b) does not include

social security taxes. Income taxes con social security

residents of Switzerland and will also be subject to U.S.

taxation as residents.

The United States tax on insurance premiums paid to

foreign insurers shall not be imposed on insurance or




reinsurance premiums which are the receipts of a business of
insurance carried on by an enterprise of Switzerland,

whether or not that business is carried on through a

Fermanent establishment in the Unitad States, axcept o ths

extent that the risks coversd by such premiums are reinsured
with a person not entitled to the bensiits 2f this or any

other Convention wiich provides a similar exemption from
U.S. tax.

4.

It is understood that participation in the profits of

the obligor is a factor in determining whether an instrument
nominally characterized as a debt-claim should be trsated
for purposes of the Convention as equity.
5. Wi ca - 2 £ i~ 1 iviA |
The general principle of the "dividend equivalent
amount”", as used in United States law, is to approximgze
that portion of the income mentioned in paragraph 7 of
Article 10 that is comparable to the amount that would be
distributed as a dividend if such income were earned by a
subsidiary incorporated in the United States. For any year,

-

a foreign corporation's dividend equivalent amount is equal




i
(¥
"

ter-tax earnings a:ttributable to the foreign

ae a

corporation's (i) iIncome attributable to a permanent

-
-

establishment iz the Unized S:tates, (ii) income from real
progercty in the United Statas that is taxed on a ne: basis

, and (iii) gain from a real property

For
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taxable by the United States under paragraph 1 of

(Al
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A
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o

4

1
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(8]

corporation's ne: lavestiment in U.S. assets or increased by
any reduction in the foreign corporation's net investment in

U.S. assets.

W
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an

understood that the term “other public pensions”

(]
ir
H‘
]

as used in this paragrapn is intended to refer to United

States tier 1 Railrocad Retirement benefits.

2. With rafaranca r \ ) of Artial
(Limitatisn on Senafirs)

a) The parties agrze that whether the activities of a

'a

foreign corporation constitute an active trade or business
must 2e determined under all the facts and circumstances.
In general, a trade or business comprises activities that

constitute (or could constitute) an independent economic




nterprise carried on for profit. To constitute a trade or
business, the activities conducted by the resident
ordinarily must include every cperation which forms a part

cf, or a step in, a process by which an entexprise may earn

A

"

esident of a Contrac:ting State

income or prof

"

L

actively conducts a tra

e oxr business if it regularly
cerforms active and substantial management and operational
functions through its own officers or staii of employees.
In this regard, one or more cf such activities may be
carried out by independent contractors under the direct
control of the resident. However, in determining whether

the corporation actively conducts a trade or business, the

tivities of independent contractors shall be disregarded.

]
)

b) A payment between related parties is to be treated
as derived in connection with a trade or business only if

the trade or business carried on in the first-mentioned

3

Contracting State is substantial in relation to the activity

3

carriad on in the Contracting State that gives rise to the
income in respect of which trsaty benefits are being
claimed. For these purposes, the recipieat of income is

ncome if it owns,

(]}
b

related to the payor of the item o




directly or indirectly, 10 percent cr more of the shares (or
other comparable rights) in the pavor.

Whether a ctracde or business is substantial will pe

determined on the dasis of all the facts and circumstances.
Such determination will taxe int ccount the comparative
sizes of the trades or businesses in each Contracting State

-

(measured by reference to asse: values, income and payroll

.

expenses), the nature of the activities performed in each
Contracting State, and, in cases wheres a trade or business
is conducted ia both Contracting States, the relativ
contributions made to that trade or business in each
Contracting State. In making each determirnation or
comparison, due regard will be given to the relative sizes
of the U.S. and Swiss economies.

3_ Wi afaran - - 1 €£) = -

The parties agree that, in determining whether one or

more persons who are not entitled to the benefits of th

gl

Convention under subparagraphs a), b), d), e) or g) o
paragraph 1 of Article 22 are, in the aggregate, the ul:ti-

mat=2 beneficial owners of a predomirnant interest in such

company, trust or estate, a Contracting State shall take
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into account, in addition to equity interests that such

persons may hold in the company, trus: or estate, other

the company, trust Sr estate and the extent to which such
person or persons receive, or have the
iirectly or indirectly, payments Zrom t2a: company, estate
or trust (including payments for intsres:t or royalties, bu=

-

not payments at arm's length for the purchase or use of or
the right to use tangible property in the ordinary course of
business or remuneration at arm's leng:=h for services) thas
reduce the amount of the taxable income of the company,

trust or estate, in order to deny benefits to a person that

would otherwise qualify for benefits under subparagraph 1

Nothing in this Article shall prevent the United States
from applying I.R.C. section 367(e) (1) or (e) (2) or section

1445,

’
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The parties agree that the term "tax fraud" means

fraudulent conduct that causes or is intended to cause an




llegal and substantial reduction in the amount of tax paid

ontraccing State,

)

a

[
O
ul

Fraudulent conduct is assumed in situations where a
taxpayer uses, or has the intention to use, a forged or

£alsified document such as a double sez of becoks, a false

taxpayer uses, or has the intention to use, a scheme of lies
("Ligengebdude") to deceive the tax authorities. It is
understood that the acts described in the preceding sentence
are by way of illustration, not by way of limitation. The
term "tax fraud" may in addition include acts that, a: the
time of the request, constitute fraudulent conduct with
respect to which the requested Contracting State may obtain
information under its laws or practices.

It is understood that, in determining whether tax fraud
exists in a case involving the active conduct of a
profession or business (including a profession or business

conducted through a sole proprietorship, partnership or

similar enterprise), the requested State shall assume that

the record-keeping requirements applicable under the laws of
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the requesting State are the record-keeping requirements of

the requested State.

DONE at Washington, in duplicate, in the English and
German languages, the two texts having equal authenticity,

this 2nd day of tober, 1996.

FOR THE UNITED STATES FOR THE SWISS
OF AMERICA: CONFEDERATION:

Juurint H. gftimsn Q/(LI/L/(/V\V\
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DEPARTHMENT SF STaTE

MWAS = NGTON
October 2, 1996
Excellency:

I have the honor to refer to the Convention signed today
between the United States of America and the Swiss
Confederation for the Avoidance of Double Taxation with Respect
to Taxes on Income and to the Protocol also signed today which
forms an integral part of the Convention and to propose on
behalf of the Government of the United States the following:

In the course of the negotiations leading to the conclusion
of the Convention and the Protocol signed today, the
negotiators developed and agreed upcn the Memorandum of
Understanding that is attached to this note. The Memorandum of
Understanding is a statement of intent setting forth a common
understanding and interpretation of certain provisions of the
Convention reached by the delegations of the Swiss
Confederation and the United States acting on behalf of their
respective governments. These understandings and
interpretations are intended to give guidance both to the
taxpayers and the tax authorities of our two countries in
interpreting these provisions.

If the understandings and interpretations in the Memorandum
of Understanding are acceptable, this note and your note
reflecting such acceptance will memorialize the understandings
and interpretations that the parties hage reached.

Accept, Excellency, renewed assur;nces of my highest

consideration.

For the Secretary of State:
C(»ch\ NN
Attachment:

As stated.



MEMORANDUM OF UNDERSTANDING

I- is understood that the term "government" includes any

body, however designated, including agencies, bureaus, funds, or
srganizations, that constitute a governing authority cI the

Contracting State, Cantons, States, Municipalities, or political

subdivisicns. The net earnings of the governing authority mus:

u
9]
th
t
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e credited o its own account or to other account
Contracting State, Canton, State, Municipality, or political

subdivision with no portion inuring to the benefit of any private

The term "government" also includes a corporation (other
than a corporation engaged in commercial activities), :tha:t is
wholly owned, directly or indirectly, by a Contracting State,
Canton, State, Municipality or a political subdivision, prcvided
(A) it is organized under the laws of the Contracting Stace,

Canton, State, Municipality, or political subdivision, (B) its

redited to its own account or to other azcourts of
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w
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the Contracting Stats, Canton, State, Municipality or pcli

b
(n
(&1
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subdivision with no portion of its income inuring to tn
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of any private person and (C) its assets vest in the C>

i
)
H |
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nothing shall preclude a Contracting

It is understood that
State from withholding tax from such payments according to its
domestic laws. However, if according tc the provisions ¢f trese

in thre

such remuneration or income may only be tcaxed
iored Contracting State

% -
the Iirst-ment

ing State, 1
ly filed

Articles,

other Cont:
refund of the tax so withheld upon a dulj

shall maxes a2
claim. Such claim must be filed with the tax authcr:ties that
have collected the withhoclding tax within five years after thre

close of the calendar year in which the tax was withheld.
cf Arxticle 22 (Timitation

raph 1 ¢l

T vyafaovram-=a =

on Ranass _-s\
for benrnefits

This paragraph provides a test for eligibility

for residents of one of the Contracting States that

3

qualify for benefits under the other tests of paragrapa 1
a

a company is not publicly traded, ar

for example,
This is the

). Thi

-

.
5
o

cannot pass the "predominant interest" teés
In general,

cause,

1

fL

1S expec:e

=

trade or business" test. iz

"active
es for benefits under one cof the

< £
gqualifi

paragraph, no inquiry will be made into th2 persca's



Szate, Canton, State, Municipality, or political subdivision upon

The term "governmen:" also includes a pensicn trust of a
sontracting State, Canton, State, Municipality, cr a pslitical

subdivision that is established and operated excliusively :=¢

crovide pension benefits to employees or former emcloyses of the
Contracting State, Canton, State, Municipality, ¢r a pilizical
subdivision provided that the pension trust does =ct eagage in

commercial activities.

vafavanca F

~

B
ot

{5 understood tha:z, in the case of contracts £2r the
survey, supply, installation or construction of industrial,
commercial or scientific equipment or premises, ¢r of sublic

works, when the enterprise has a permanent establishmen

(B

. the
profits aztributable to such permanent establishment snall nct be
d2termined cn the basis c¢f the total amount of the con:ract, but
shall be cdetermined on the basis only of that part of cthe
contract that ié effectively carried out by the permanant

establishment. The profits related to that part of tha2 contract

that 1is carried out by the head office of the enterprise shall

(9]
(Bl

be taxable in the Staze in which the permanent estaklishment

™
[11]
n
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r
[
W
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sus:ness. Therefore, a company the business of which zcnsists
scla2ly cf managing investments (including group financirgs will
a0t b2 considered to be engaged in an active trade or susiness.
How=var, 1if such company also engages in activities such as

—-ha

active licensing or leasing that would otherwise qualify under

supgaragraph 1 ¢), it will be entitled to the benefits to the

r2ded the

[0
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in. The limitation relating to iavestmen:s

dces not apply to banking, insurance or securitiss activities
carried on by a bank, insurance company or registered securi:ties
d4ea’er in the ordinary course cf business. Of course, this rule
dces not affect the status of investment advisors or ozhers who

are actively conducting the business of managing investments that

i
H
(b
8}

beneficially owned by others.
Income is considered derived "in connection" with an active
trade or business in a Contracting State if the income-generating

aczivicy ia the other Contracting State is a line of business

which forms a part of, or is complementary to, the trade or
cusiness conducted in the first-mentioned State. The line of
susinass in ths first-mentioned State may ke "upstream" to tha=z
3oing on in the other State (e.g., providing inputs to a
ranufacturing process that occurs in that other Scate), "down-

str=2am” (e.g., selling the output of the manufactursr resicdert in



qualification for benefits under subparagraph ¢ Upsn satis-
facticn ¢ any c¢f the other tests of paragraph 1, al. ircscrme

derived by the beneficial owner from the other Ccntracting State
is entitled to treaty benafits. Under subparagraph c), hawever
the test is applied separately for each item ¢f income. Under
this provision, therefore, a person may receive renefi:cs with

respect to cne item of income and not with respec: to anc:zher.

Under the active trade or business test, a rasident 2f

'

Contracting State deriving an item of income from the other
Contracting State is entitled to benefits with respect to that
income if that person (or a person related to that perscn is
engaged in an active trade or business, as defined in paracraph 7

>f the Protocol, in the first-mentiocned State and tn= income in

gquastion is derived from the other State in conne
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is incidental to, that trade or business.

The active conduct of a trade or business need no: involve
manufacturing or sales activities but may instead involve
services. However, income that i1s derived in connectiosn with, or
is incidental to, the business of making, managing or simply
holding investments for the resident's own account genarally will
not qualify for benefits under this provision, whether cr rot

those activities would otherwises constitute an active czrade cr



interposed between it and the operating subsidiary.

Income that is derived from a related party in coanacticn
with an active trade or business in a Contfacting Stat= must pass
an additional test to qualify for benefits granted by the other

Contracting State. The trade or business in the first-wenticned

Srate mus: be substantial in relaticn To the activity carriec on
by the related party in the other Contracting State that gave
rise to the income in respect of which treaty benefits are being
claimed. The substantiality requirement is intended t> preven: a
narrow case of treaty-shopping abuses in which a company attempts
to gualify for benefits by engaging in de minimis connactac
business activities chat have little economic cost or =2ffect with
respect to the company's business as a whole.

‘ The application of the substantiality test only t> incore
from related parties focuses only on potential abuse cases, and
does not hamper certain other kinds of non-abusive activicties,

even though the income recipient resident in a Contrac:ting Stacze

may be very small in relation to the entity genarating tha incom=2

o
(a

he other Contracting State. For example, if a small 7T.S.

rasearch firm develops a process that it licenses to a very



or business carried on iz the other Contracting State).
Income derived from a Contracting State would be zcas:derad

":ncidental" to the trade or business carried on in tha o=zher

LR}

Csntracting State if the income is not produced by a line ¢
business which forms a part of, or is complementary to, the trade
or business conducted in that other Contracting State Dy :zhe

but the production of such inzcme
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facilitates the conduct of the trade or business in that other
Contracting State. An example of such "incidental" inzcme is
interest income earned from the short-term investment >f werking
capital of a resident of a Contracting State in securiziss issued
oy persons in the cother Contracting State.

An item of income will be considered to be earned in cornec-
ticn with or to be incidental to an active trade or business in a
Contracting State if the resident claiming the benefits is its=1lf

engaged in business, or it is deemed to be so engaged through zhe

activities of related persons that are residents of on=2 oI tlre
Contracting States. Taus, for example, a resident in a
ontracting State could claim benefits with respect to an item of

income earned by an operating subsidiary in the other Zcatracting
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ises to regional corporations. T cwns all of the
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patent right for the manufacture of a major

pharmaceutical product licensed to a corporation
resident in Switzerland. T's activities are
ubstantial in comparison to the actiwvities 2f T-1.

Treaty benefits may be obtained by T on the payment of
dividends or interest from T-1. The income received by
T Srom T-1 is derived in connection with T's active and
subszantial business of licensing franchises. Hcwever,
treaty benefits may not be obtained by T on payments
from T+2 Although T has a substantial business fcr

the licensing of franchises, the income received by T
from T-2's licensing of a pharmaceutical product is not
derived in connection with and is not incideatal tc T's
franchise licensing business.

{ -] 1 - -

G is a corporation resident in Switzerland, che stcck
and debt of which is wholly owned by F, a majcr
corporaticn resident in a third country. 7, céirectly

and through various subsidiaries locata2d worlcéwide,
manufactures electronic products. G, through its staf:
and facilicies in Switzerland, performs all of cth
orincipal economic functions for the wcrldwide
istribution and marketing of products manufacturec by

fut



large, unrelated, Swiss pharmaceutical manufacturer, tae size of
the U.S. research firm would not have to ke tes:zed agains: the
size of the Swiss manufacturer. Similarly, a small U.3. bank
chat makes a loan to a very large unrelated Swiss business wcu.d

not have to pass a substantiality test to receive trea:y benef

The following examples are intended to help clarify ncw the

Faccs P, a holding corporation resident in Switzerland, is
owned by three persons that are residents of th:.rd
countries. P has a participation of 53C percant ia th

£ oo

Swiss resident P-1, which performs all of ¢
economic functions related to the manufactur2 ané sale
of widgets and nidgets in Switzerland. P, which dces
nct conduct any business activities, also owns all of
the stock and debt issued by R-1, a United States
corporation. R-1 performs all of the principal
economic functions in the manufacture and sale of
widgets in the United States. R-1 purchases nidgets
from P-1. R-1 performs all of the economic functicns
for the sale and distribution of nidgets in zhe Unitad
States and neighboring countries. P-1's activities are
substantial in comparison to the activities >f R-1.
Analysis: Treaty benefits may be obtained by P on the payment of
dividends or interest from R-1. The income received by
P from R-1 is derived in connection with P's active and
substantial business (through P-1) in Switzerlanc. ~For
tnis purpose, S50 percent of P-1's activities ray be
attributed to P since P owns a S0 percent participation
in P-1. The same result would occur if R, a wholly
owned United States subsidiary of P, owned all of the
stock and debt of R-1.
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The Swiss source income is generated Irom business
activities in Switzerland related to the invastment
advisory business conducted by the U.S. parent. Hcwawv-
er, the substantiality test would not be met in th
example, so the dividends would remain subjezt tc
withholding in Switzerland at a rate of 35 parcert
rather than the S5 percent rate provided by Articlse 10
£ the Convention.
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United States, United Kingdom and French corpcrazicns
create a joint venture to make a market in over-the-
counter derivative insctruments, which 1s in zhe form of
a Delaware limited liability company :that :s treatad as
a partnership for U.S. tax purooses The joint venturs
establishes a Swiss financial institution in order :o
market derivative financial instruments to Swiss
customers. The Swiss institution pays dividands tc =he
joint venture.

Under Article 4, only the U.S. partrner is a resicdert of
the United States for purposes of the treacy. The
guestion arises under :his treaty, therefore, only with
respect to the U.S. partner's share of the dividend

2Z cthe U.S. partner meats th2 predominant inzeres:t or

the oublic trading tests of subparagraph 1 e) or 2) it
is5 entizled to benefits without refersesnce o

su para,rapb 1 ¢c). If not, the U.S. partner's share of
the dividends would ke eligible for benefits under
subparagraph 1 c¢). The determination of treaty

benefits available to the United Kingdom and Frerch
partners will be made under the Swiss treatiss with
nited Kingdom and France.

!
o
1]

Example VI

A Swiss corporation, a German corporation ani a Ba2lgian
corporation create a joint venture in the form of a
Swiss resident corporation in which they taka equal
narenoldings. The joint venture corporat:on encages

n an active manufacturing business in Switzarlard

acome derived from that busin2ss tharc is recained as

wn
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F. G owns all of the stock and debt of H, a subsicdiary
resident in the United States. H purchases :he
electronic products manufactured by F and :ts
subsidiaries from G, F or other F subsidiari2s and
distributes those prcducts in the United Sta:es ancd
neighboring countries. H also arranges in the United
States advertisements and warranty coverage fcr

roducts manufactured by F and its subsidiaries.
also owns all of the stock and debt of I and J,
subsidiaries resident in the United Scates that a
n::gaged in the manufacturing of electronic o'cd;c

nd the ownership and development of residen:cial
housing (J). G's activities are substantial in
comparison to the activities of H.

)

n
FA

Treaty benefits may be cbtained by G on the payment of
d‘VLdends or interest f om H and I. The income
received by G from H is derived in connection with
acrtive and substantial distribution business kecaus
5's business forms a part of G's business. The irc
eceived by G from I is derived in connection with
active and substantial distribution business kecaus
the manufacturing business of I is complementary tec G's
distribution business. However, treaty benefits may
not be cobtained by G on the payments of dividends cr-
interest from J because any income received 2y G from J
is not derived in connection with or incidenzal to G's
distribution business.

m G
w0

me
S

i w O

f
D

T

V, a resident of a country that doces not hav2 a trea:zy
with Switzerland, wants to acquire a Swiss firnancisal
institution. However, since its country of residerce
has no tax treaty with Switzerland, any diviiends
generated by the investment would be subject to a Swiss
withholding tax of 35 percent. V establishes a U.S
corporation with one office in a small town zc prowvide
investment advice to local residents. That J.S.

racion acquires cthe Swiss financial instituticn
capital provided by V.
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facts:
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.S. company would not satisfy the requirements of
s‘bp ragraph 1 f) of Article 22 of the Cﬂnvention
- represents a predominant Lnterest in

c
12 ultimat2 beneficial owners >f which

the comgany, ¢
are persons who are not residents of the Uni:ted States.
Therefore, tne U.S. company will be entitled to the

e ‘
penefizs of the Convention only if it qualifies under
r provision of Article 22.

individual who is not a resident of the United

ates owns 43% of the stock of a U.S. company chat

lds’ passive investments in other companies; the cther
of che stock in the company is owned by several

ad U.S. individuals. The non-residen:

uval also has a contract to provide inves:zmert
advice to the company under which the individual is =zo
receive 10x each year, regardless of the profits of the
company. The company's gross profits are aparoximately
60x each year.

=

Whether the non-resident individual has a pradominan

il

interes:z in the U.S. company will depend on whether 10x
is an arm's length remuneration for the services. IZ
10x is arm's length remuneratcion, then the payment ra
not taxen into account for purposes of determinirg
whether the individual has a predominant intarest in
the company. As a result, because U.S. individuals oy

a majority of the stock in the company, the ccmpany
would qualify for benefits under Article 22,
subparagraph 1 f). If the remuneration is not arm's
length, then the non-resident individual would have a
predominant interest in the company when the service
payments are combined with his equity interest ard the
company would not be entitled to benefits under Article
22, subparagraph 1 f).

Assume the same facts as in Example II, except zhat zhe
indivicdual does not have an investment contract with
the U.S. company and performs only nominal, if ary,
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Facts:

(al

working capital is invested in short-term U.S5.
instrumen:ts so that it is avai:lable when needed
in the business.

de
£

1
-
e
Q

R

se

sis: The interest would be eligible for treaty benefi:s.
Interest income earned from short-term inves:zment c£
working capital is incidental to the business in
Switzerland of the Swiss joint venture corpora:zicn.

-

n raferance ¢ bparagraph 1 a) ¢f Article 22 (Limitgsi~=

on 3e2pefirs)

It is understood that a company is described in clause i) of
ragraph 1 e) of Article 22 within the meaning of clause i:!
bparagraph 1 e) of Article 22 only if that company is a

dent of one of the Contracting States that is entizied tc =zhe
ics of the Convention by reason of clause i) of subparacraph

of Article 22.

The following examples demonstrate the manner in which

le 22, subparagraph 1 £) may be applied:

Example 1

All of the stock of a U.S. resident company is owned by
a U.S. individual. The stock is worth 100x and the
company pays a dividend esach yesar of approximately 13x

The company has outstanding dept of 1000x, all of wh:ich
is held by three members of a single family, rone cf
which is resident in the United States. The dedt favs
interest each year of 100x.



partnership organized in Switzerland. The partnership

provides management consulting services ¢

companies. The Swiss individual owns 3¢

joint venture and the corporation owns 40 p nt

the joint venture. The joint venture's d2bt is hald by

Swiss banks and its only significant contra i t
5 the Swiss individual who is to provide the ¢

Snsulting
services. The Swiss partnership receives ZIz22s Zrom the
United States for providing management consulting
services as well as interest and dividends that are

unrelated to the consulting business.

Analysis: Under Article 4, the Swiss partnership is a resicent of
Switzerland for purposes of the treaty because the
wor.dwide income of the partnership is subject =Zc tax
in Switzerland (albeit in the hands of thes partners).
Accordingly, the predominant interest test is applied
at the level of the partnership. Because tnh2 Swiss

individual is the ultimate beneficial cowner >f a
pradominant interest in the partnership as a rssult of
its 60% ownership interest, the income 2arn2d by thre

artnership is entitled to treaty ben=fits pirsuant =o
jo ol

-

paragraph 1 f).

~)

In refarence £o parx

Banefirs)

a) It is understood that a company resident in one 2f i
Contracting States will be granted the benefits of ths Convertion
under paragraph 6 of Article 22 with respect to the .nZcme it

-

derives from the other Contracting State if:

B
3
O
"
®
0
rn

the ultimate beneficial owners of 95 percen: c

(=
—
T

the aggregate vote and value of all of its snarss ar=z
seven or fewer persons that are residents oI a memker
staze of the European Union or of the Eurcpean Zcoromic



Analysis:

Facts:

Analysis:
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o
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sarvice. Nevertheless, each y=2ar the company s2rds =zhe
individual a check equal to 50% of the compazy's gross
profits as a "bonus" for "services renderad".

The U.S. company would not satisfy the regquirements of
subparagraph 1 f) of Article 22 of the Conveation
because the facts indicate that, even though the

individual owns less than 50% of the stock =I the
company and does not have a contract to provide
services, he in fact is the ulctimate benef:cial owrer
of a predominant interest in the ccmpany. Tners=Iore,
the U.S. company will be entitled tec the ben2fits cf
the Convention only if it qualifies under some cther
provision of Article 22.

-y

-
g1 | & (")

n

A single Swiss resident individual ocwns 100% cf the
stock of a Swiss company. The stock of the Swi
company is worth 100x. The Swiss company's orl
is a license for the worldwide rights to a prcduc

developed by a corporation crganized in Jurisd:iction
that does not have a tax treaty with the Uniced Scates.
The Swiss company licenses those rights to comwparie

s
throughout the world, including to a U.S. corporation.
Th2 Swiss company receives 100x each year In royalties.
It pays 95x in royalties, which is an arm's length

1

race, to the licensor.

The Swiss company would not satisfy ¢ r
ubparagraph 1 f) of Article 22 of the Conveatiorn
pecause the license represents a predominant interes:t
in the company, the ultimate beneficial owners of
are persons who are not residents of Switzerland.
Therefore, the Swiss company will be entitlei to tke
benefits of the Convention only if it qual:fiss uncer
some other provision of Article 22.

1

Example V

A Swiss individual and a corporation organiz2c¢ i &
jurisdiction that does not have a tax treatly with the
United States create a joint venture in the Itrm of a
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i) the terms of which, or which is subjec:
arrangements that entitle its holders :

the income of the company derived from

)

cntracting State that is larger than t
holders would receive absent such terms
arrangements; and

) S50 percent or mecre of the vote or valu

1]

=
[

owned by persons who are neither U.S. ci

residents of a member state of the Eurc
the European Economic Area or a party t
American Free Trade Agreement that mee:
requirements of subparagraph 3 b) of Ar
Thus, for example, if 100% of the common stock of
(representing 100 percent of the voting power in,

of the value of, the company) was owned by a Cana

generally would be entitled to benefits under suktrg

with respect to its Swiss source income, assuming

base erosion gest of clause a) ii). However, ifZ

%o other
D@ parkicn o2

.
che o:he

i

he portion such’

or

2]
1]
7
3
0
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pean Jnion cr of

o the North

~he

a U.-3. zcorraay
and 9S8 percent
dian ccmpany, it

aragrapnh a)

that it met <he

five percen:t of the value of the ccmpany consisted of a class of

stock that paid dividends determined by reference
derived from the U.S. company’s Swiss subsidiary

as “tracking” or “alphabet” stock) and SO percent

Lo the ilrccme

.sornecimes know

or mdore cf the
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Area or a party to the North American Free Trade
Agreement that meet the requirements of subparagragh 3
b) of Article 22; and
i) the amcunt of the expenses (including paymen:s Zor
interest or royalties, but not payments at arm's length

: 1

or the purchase or use of or the rig!

rn
3

T tO use :zangible

e

"

cpercty in the ordinary course of business or

'ty

e
D

muneration at arm’s length for services) daductitle

from gross income that are paid or payable by the

company for its preceding fiscal period (or, in the
case of its first fiscal period, that period) to

persons that are neither U.S. citizens nor rasidents of
a member state of the European Union or of the Eurcpean
Eccnomic Area or a party to the North American Free
Trade Agreement that meet th2 requirements o
subparagraph 3 b) of Article 22 is less than 50 percent

~
-

tha gross income of the company for that period.
b) However, a company otherwise entitled to benefits under
subparagraph a! shall not be entitled to the benefits >f the

Conwvenzion if that company, Oor a company that contro.s such
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anding a class of shares:
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levant) of the class 0f stock wera ha

residents of a third country that does not have a double =ax

treaty with Swizzerland, the U.S. company would no:z be enz:i:tled
to benefits under this paragraph as a result cf the applization
of subparagraph b).
8.

a) The definition of tax fraud applicable fcor purposss of

Article 26 of this Ccavention shall apply in cases where a
Contracting State may need to resort to other legal means
applicable to mutual assistance between the Contrac:z:inz S:ates in
matters involiving tax fraud, such as the Swiss Federal lLaw orn
International Mutual Assistance in Criminal Matters of 20 March,
1381, in order =o obtain certain types of assistance, sucz
deposition of witnesses.

D) The term "records or documents" used in Arzicls 25 is
an all-inclusive term covering all forms of recorded iaformazion
whether held by public or private individuals or entities.

c) Persons or authorities to whom information is disclosed

in accordance with paragraph 1 of Article 26 may disclose the

[

information in public court proceedings or in judicial decisions.
d) It is understood that in cases of tax fraud Swiss

banking secrecy does not hinder the gathering of documantary



The ‘_lfz;z/-ama&z-fv"--;;u--:fw?/a-n/
/ Washington, October 2, 1996

Dear Mr. Secretary,

| have the honor to confirm the receipt of your Note of today's date which reads
as follows:

" Excellency:

| have the honor to refer to the Convention signed today between the United
States of America and the Swiss Confederaticn for the Avoidance of Double Taxation
with Respect to Taxes on Income and to the Protocoi aiso signed today which forms an
integral part of the Convention and to propose on behalf of the Government of the
United States the following:

In the course of the negotiations leading to the conclusion of the Convention and
the Protocol signed today, the negotiators developed and agreed upon the
Memorandum of Understanding that is attached to this note. The Memorandum of
Understanding is a statement of intent setting forth a common understanding and
interpretation of certain provisions of the Convention reached by the delegations of the
Swiss Confederation and the United States acting on behalf of their respective
governments. These understandings and interpretations are intended to give guidance
both to the taxpayers and the tax authorities of our two countries in interpreting these
provisions.

If the understandings and interpretations in the Memorandum of Understanding
are acceptable, this note and your note reflecting such acceptance will memonalize the
understandings and interpretations that the parties have reached.

Accept, Excellency, renewed assurances of my highest consideration.

For the Secretary of State: *

Attachment

The Honorable

Warren Christopher

Secretary of State

Unitad States Department of State



| have the honor to inform you that the understandings and interpretations in the
Memorandum of Understanding are acceptable.

Accept, Mr. Secretary, renewed assurances of my highest consideration.

i

Carlo Jagmetti
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OEPARTMENT OF STATE
WASHINGTON

May 29, 1997

The President:

I have the honor to submit to you, with a view to its
transmission to the Senate for advice and consent to
ratification, the Convention Between the United States of
America and the Swiss Confederation for the Avoidance of
Double Taxation with Respect to Taxes on Income, signed at
Washington on October 2, 1996, ("the Convention") together
with a Protocol. Also enclosed for the information of the
Senate is an exchange of notes with an attached Memorandum
of Understanding, which provides clarification with
respect to the application of the Conventicn in specified
cases.

This Convention will replace the existing Convention
Between the United States of America and the Swiss
Confederation for the Avoidance of Double Taxation with
Respect to Taxes on Income signed at Washington on May 24,
1951. The new Convention maintains many provisions of the
existing convention, but it also provides certain
additional benefits and updates the text to reflect
current tax treaty policies.

This Convention is similar to the tax treaties between
the United States and other OECD nations. It provides for

maximum rates of tax to be applied to various types of

The President,

The White House.



income, protection from double taxation of income,
exchange of information, and rules to limit the benefits
of the Convention to persons that are not engaged in
treaty shopping.

Like other U.S. tax conventions, this Convention
provides rules specifying when income that arises in one
of the countries and is attributable to residents of the
other country may be taxed by the country in which the
income arises (the "source" country). In most respects,
the rates under the new Convention are the same as those
in many recent U.S. tax treaties with OECD countries.

The maximum rates of tax that may be imposed on
dividend and royalty income are generally the same as in
the current U.S.-Switzerland treaty. Pursuant to
Article 10, dividends from direct investments are subject
to tax by the source country at a rate of five percent.
The threshheold criterion for direct investment has been
reduced from 95 percent ownership of the equity of a firm
to ten percent consistent with other modern U.S. treaties,
in order to facilitate direct investment. Other dividends
are generally taxable at 15 percent. Under Article 12,
royalties derived and beneficially owned by a resident of
a Contracting State are generally taxable only in that
State,

The current convention, at Article 11, provides for a
five percent rate of tax by the source country on most
interest payments. Interest is exempt from taxation by
the country in which the interest arises under the new
Convention. The restrictions on the taxation of royalty
and interest income do not apply, however, if the
beneficial owner of the income is a resident of ocne
Contracting State who carries on business in the other
Contracting State in which the income arises and the

income is attributable to a permanent establishment in




that State. In that situation, the income is to be
considered either business profit or income from
independent personal services.

The maximum rates of withholding tax described in the
preceding paragraphs are subject to the standard
anti-abuse rules for certain classes of investment income
found in other U.S. tax treaties and agreements.

The taxation of capital gains, described in Article 13
of the Convention, generally follows the rule of recent
U.S. tax treaties as well as the OECD model. Gains on
real property are taxable in the country in which the
property is located, and gains from the sale of personal
property are taxed only in the State of residence of the
seller, unless attributable to a permanent establishment
or fixed base in the other State. The Convention, at
Sections 6 and 7 of Article 13, also contains rules, found
in a few other U.S. tax treaties, that allow for
adjustments to the timing of the taxation of certain
classes of capital gains. These rules serve to minimize
possible double taxation that could otherwise result.

Article 7 of the new Convention generally follows the
standard rules for taxation by one country of the business
profits of a resident of the other. The non-residence
country's right to tax such profits is generally limited
to cases in which the profits are attributable to a
permanent establishment located in that country.

As do all recent U.S. treaties, this Convention
preserves the right of the United States to impose its
branch profits tax in addition to the basic corporate tax
on a branch's business (Article 7). This tax, which was
introduced in 1986, is not imposed under the present
treaty. The new Convention, at Article 28, also

accommodates a provision of the 1986 Tax Reform Act that



attributes to a permanent establishment income that is
earned during the life of the permanent establishment but
is deferred and not received until after the permanent
establishment no longer exists.

Consistent with U.S. treaty policy, Article 8 of the
new Convention permits only the country of residence to
tax profits from international carriage by ghips or
airplanes. This reciprocal exemption also extends to
income from the rental of ships and aircraft if the rental
income is incidental to income from the operation of ships
or aircraft in international traffic. Other income from
the rental of ships or aircraft and income from the use or
rental of containers, however, is treated ag business
profits.

The taxation of income from the performance of
personal services under Articles 14 through 17 of the new
Convention is essentially the same as that under other
recent U.S. treaties with OECD countries. Unlike many
U.S. treaties, however, the new Convention, at Article 28,
provides for the deductibility of cross-border
contributions by temporary residents of one State to
pension plans registered in the other State under limited
circumstances.

Article 22 of the new Convention contains significant
anti-treaty-shopping rules making its benefits unavailable
to persons engaged in treaty shopping. The current
convention contains no such anti-treaty-shopping rules.

The proposed Convention also contains rules necessary
for administering the Convention, including rules for the
resolution of disputes under the Convention (Article 25)
and for exchange of information (Article 26). The
proposed Convention significantly expands the scope of the

exchange of information between the United States and



Switzerland. For example, as elaborated in the Protocol
and Memorandum of Understanding, U.S. tax authorities will
be given access to Swiss bank information in cases of tax
fraud. The Protocol contains a broad definition of tax
fraud that should ensure that more information will be
made available to U.S. authorities. Furthermore, the new
Convention provides for information to be provided in a
form acceptable for use in court proceedings (Article 26,
Section 1).

The Convention would permit the General Accounting
Office and the tax-writing committees of Congress to
obtain access to certain tax information exchanged under
the Convention for use in their oversight of the
administration of U.S. tax laws and treaties.

This Convention is subject to ratification. 1In
accordance with Article 29, it will enter into force upon
the exchange of instruments of ratification and will have
effect for payments made or credited on or after the first
day of the second month following entry into force with
respect to taxes withheld by the source country; with
respect to other taxes, the Convention will take effect
for taxable periods beginning on or after the first day of
January following the date on which the Convention enters
into force. When the present convention affords a more
favorable result for a taxpayer than the proposed
Convention, the taxpayer may elect to continue to apply
the provisions of the present convention, in its entirety,
for one additional year. -

This Convention will remain in force indefinitely
unless terminated by one of the Contracting States,
pursuant to Article 30. Either State may terminate the
Convention by giving at least six months of prior notice

through diplomatic channels.
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A Protocol and an exchange of notes with an attached
Memorandum of Understanding accompany the Convention and
provide clarification with respect to the application of
the Convention in specified cases. The Protocol, which is
an integral part of the Convention, elaborates on the
meaning of certain terms used in the Convention. The
exchange of notes, with 1its attached Memorandum of
Understanding, provides clarification and is submitted for
the information of the Senate. It includes examples of
the application of various provisions of the Convention,
particularly those concerning the limitation of benefits.

A technical memorandum explaining in detail the
provisions of the Convention will be prepared by the
Department of the Treasury and will be submitted
separately to the Senate Committee on Foreign Relations.

The Department of the Treasury and the Department of
State cooperated in the negotiation of the Convention. It
has the full approval cof both Departments.

Respectfully submitted,

2 Ed.
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ACTION

MEMORANDUM FOR THE PRESIDENT t

THROUGH: THE EXECUTIVE CLERK
FROM: SAMUEL BERGER .
JOHN HILLEY Pv_:ul¥tvrm
\
SUBJECT: Report to Congress on Cyprus
Purpose

To forward the bimonthly Presidential Report to the Congress on
Cyprus.

Background

The International Security Assistance Act of 1978 requires that
every 60 days you submit a report on progress made during the
period toward “the conclusion of a negotiated solution of the
Cyprus problem,” including any relevant reports prepared by the
UN Secretary General for the Security Council. The Department of
State has prepared for your approval a draft Presidential Report
on Cyprus, which is at Tab B. At Tab A are transmittal letters
to the Speaker of the House of Representatives and the Chairman
of the Senate Committee on Foreign Relations.

The previous report covered progress through January 31, 1997.
The current report covers the period February 1, 1997, through
March 31, 1997.

RECOMMENDATION

That you sign the letters to the Congress at Tab A.

Attachment
Tab A Transmittal Letters to Congress
Tab B Report to Congress

cc: Vice President
Chief of Staff



THE WHITE HOUSE
WASHINGTON

Dear Mr. Speaker:

In accordance with Public Law 95-384 (22 U.S.C. 2373(c)),

I submit to you this report on progress toward a negotiated
settlement of the Cyprus question. The previous submission
covered progress through January 31, 1997. The current
submission covers the period February 1, 1997, through
March 31, 1997.

The highlight of this reporting period was the start of U.N.-
sponsored proximity talks on the island. The United States
strongly supported efforts by the United Nations to engage the
two Cypriot leaders productively in these talks in preparation
for direct negotiations. We have stated our support for the
U.N.’s undertaking on several occasions and have urged both
leaders to seize the opportunity to demonstrate their commitment
to the reconciliation process. N

Although his appointment fell outside the current reporting
period, I am very pleased that Richard Holbrooke will serve

as my Special Presidential Emissary for Cyprus. He assumes

his duties at a time when tensions on the island have eased due
to the overflight moratorium recently agreed to by the parties,
as well as their agreement to begin the U.N.-sponsored direct
talks in early July. I have asked Ambassador Holbrooke to use
his proven negotiating skills and superb knowledge of the region
to support the U.N. efforts.

Sincerely,

The Honorable Newt Gingrich
Speaker of the

House of Representatives
Washington, D.C. 20515




THE WHITE HOUSE
WASHINGTON

Dear Mr. Chairman:

In accordance with Public Law 95-384 (22 U.S.C. 2373(c)), I
submit to you this report on progress toward a negotiated
settlement of the Cyprus question. The previous submission
covered progress through January 31, 1997. The current
submission covers the period February 1, 1997 - March 31, 1997.

The highlight of this reporting period was the start of UN-
sponsored proximity talks on the island. ., The United States
strongly supported efforts by the UN to engage the two Cypriot
leaders productively in these talks in preparation for direct
negotiations. We have stated our support for the UN's
undertaking on several occasions and have urged both leaders to
seize the opportunity to demonstrate their commitment to the
reconciliation process.

Although it did not take place during the current reporting
period, I am very pleased to confirm my recent appointment of
Richard Holbrooke as my Special Emissary on Cyprus. I have asked
Ambassador Holbrooke to use his proven negotiating skills and
superb knowledge of the region to support the UN efforts. He
assumes his duties at a time when tensions on the island have
eased due to the overflight moratorium recently agreed to by the
parties as well as their agreement to begin the UN-sponsored
direct talks mentioned above in early July.

Sincerely,

The Honorable Jesse Helms
Chairman

Committee on Foreign Relations
United States Senate
Washington, D.C. 20510



PRESIDENT’S BI-MONTHLY REPORT ON CYPRUS

On February 3, UK Special Cyprus Representative Sir David Hannay
exchanged views on Cyprus with State Department Office Director
for Southern Europe and acting Special Cyprus Coordinator
Cavanaugh, and on February 5, with Assistant Secretary (A/S) for
European Affairs Kornblum. Deputy Assistant Secretary (DAS) for
European Affairs Adair participated in the meeting with A/S
Kornblum. In his session with Cavanaugh, Hannay praised U.S.
efforts to defuse the crisis atmosphere which had developed after
the Cyprus government’s January decision to purchase the SA-10
missile system. He encouraged Washington to broaden its
discussions now that the crisis had dissipated. 1In the February
5 meeting, A/S Kornblum highlighted the need to structure a
negotiations process that enhanced prospects for success and
thanked Hannay for his input into U.S. deliberations.

Along with UK and UN representatives, U.S. Ambassador to Cyprus
Brill attended a lunch February 13 with Turkish Cypriot leader
Denktash. Ambassador Brill and his colleagues reviewed the need
to move forward on Cyprus in 1997. They described why the status
quo was unsatisfactory for all concerned and stressed the need
for all the parties to the dispute to take steps to break the
current stalemate. Mr. Denktash assured Ambassador Brill and the
others that he desired productive negotiations, although he
believed more preparatory work was necessary. Ambassador Brill
discussed Cyprus with visiting members of Turkey’s Parliamentary
Foreign Affairs Committee on February 14. He said it was
important to move the Cyprus issue toward serious negotiations
and noted that the current situation worked against security in
the region,.

On February 15, in Seoul, the UN Secretary-General’s Special
Representative for Cyprus, Professor Han Sung-joo, briefed
visiting Assistant Secretary for International Affairs Lyman on
his recent visit to the island. Professor Han noted that he had
tried to promote the two sides’ acceptance of UN proposals for
tension-reducing measures along the cease-fire lines. Although
this package had been on the table for months, neither side was
prepared to approve it.

Cyprus was among the issues on Secretary Albright’s agenda in a
February 16-19 tour of Rome, Bonn, Brussels and London.
Secretary Albright pointed to the need for enhanced U.S.-EU
consultations on Cyprus and told her interlocutors that there
could be progress in Cyprus settlement efforts in 1997.



Ambassador Brill met with Foreign Minister Michaelides on
February 19 and noted that the United States was considering how
best to move ahead following the Cyprus government’s announcement
of the intended SA-10 missile purchase. At the same time, it was
important for the parties to look for ways to move beyond the
status quo.

On February 20, EU Chef du Cabinet Leigh briefed officials of the
U.S. Mission in Brussels on EU Commissioner van den Broek’s
upcoming trip to Cyprus. Leigh noted that van den Broek was
resolved to explain to Turkish Cypriots the potential benefits of
EU accession. The U.S. visitors expressed support for van den
Broek’s efforts, which were needed if accession prospects were to
motivate both sides to a settlement.

In a lunch with Mr. Denktash on February 20, Ambassador Brill
encouraged him to view the prospects of substantive negotiations
positively and to act decisively to reduce tensions between the
two communities. Mr. Denktash offered familiar positions on a
number of issues, including his views on the international
community’s legal recognition of the Government of Cyprus.

Ambassador Brill met with Cypriot President Clerides on February
24. Ambassador Brill noted ongoing U.S. consideration of how to
move forward on Cyprus and his observation that, with few
exceptions, the basic issues in dispute between the two sides
were essentially the same as in the 1955-74 period. Mr. Clerides
agreed and said he hoped a process of proximity talks could
enhance the prospects for successful direct negotiations by
bringing the sides closer to agreement on key issues. Ambassador
Brill emphasized that Turkish Cypriot interest in EU membership
could help advance settlement efforts. 1In this regard, it would
be very important to consider how to involve Turkish Cypriots in
the EU accession process. Mr. Clerides explained his position on
this matter.

Also on February 24, officers from the U.S. Embassy in Ankara
called on the Turkish MFA Director General for Greece and Cyprus
to review several Cyprus developments, including van den Broek'’s
February 27-28 trip to the island. They also discussed the
American Turkish Council’s February 20-21 Conference in
Washington, D.C.

DAS Adair also reviewed the results of the American Turkish
Council Conference with Cyprus Ambassador Nicolaides on February
26. He informed Ambassador Nicolaides that U.S. officials had
used the event as an opportunity to engage visiting Turkish
representatives on Cyprus. Nicolaides assured Adair of Mr.
Clerides’ desire for a comprehensive solution.



On February 28, Turkish Forces Commander in Cyprus, General
Yalcin, provided similar assurances of Turkey’s desire for a
Cyprus solution to Ambassador Brill, but expressed concerns about
the SA-10 missile purchase. He expressed support for the UN’s
package of tension-reducing steps along the Green Line.

In London on March 10, Messrs Hannay and Cavanaugh exchanged
assessments of Cyprus developments since their last meeting.
Cavanaugh reiterated U.S. concerns that intercommunal
negotiations be as effective as possible. Hannay noted the
importance of making the negotiating process sustainable.
Cavanaugh also discussed Cyprus, among other issues, with German
officials in Bonn on March 13, with Belgian foreign

ministry representatives on March 14, and with EU Commissioner
van den Broek and his staff in Brussels, also on March 14.

In a meeting on the UN’s financial situation in New York on March
12, U.S. Ambassador to the UN Richardson agreed with his EU
diplomatic colleagues that there was a real opportunity to make
progress on Cyprus this year. That opportunity could be lost,
however, if there was insufficient political will for a
negotiated solution. It would be very important to support the
UN and its representatives as they worked on the Cyprus issue.
The EU diplomats noted that imminent EU accession talks provided
a unique opportunity for political progress.

DAS Adair shared Cyprus and Turkey analyses with Swedish
officials in Stockholm on March 14 in preparation for the Swedish
Foreign Minister’s visit to Cyprus (later postponed). Swedish
Cyprus Coordinator, Ambassador Falkman, was present. Discussion
centered on how prospective EU accession could be used to further
efforts to arrive at an intercommunal agreement.

In Cyprus, the week of March 17, the UN Secretary-General’s
Deputy Special Representative for Cyprus, Gustave Feissel,
commenced a series of proximity talks intended to help prepare
the conditions for face-to-face negotiations between the two
Cypriot leaders. In the interest of preventing unhelpful press
statements, Mr. Feissel secured Messrs Clerides and Denktash’s
agreement to avoid divulging details on the proximity talks.

Ambassador Nicolaides raised the UN proximity talks in a meeting
with Mr. Cavanaugh on March 27. Cavanaugh stressed U.S. support
for the UN-led talks and the importance for both sides to
demonstrate to the new UN Secretary-General their willingness to
engage constructively.

On March 28, Foreign Minister Michaelides briefed Ambassador
Brill on his recent tour of EU capitals. He also solicited
continued U.S. engagement on Cyprus, which Ambassador Brill



assured him would not slacken. Also on March 28, Ambassador
Brill expressed full U.S. support for the UN-led proximity talks
to Mr. Denktash. He reiterated that while the past could not be
forgotten, it was important to move beyond the history of the
island to make progress. In 1997, he pointed out, the entire
international community was behind efforts to work out a durable
agreement with adequate safeguards. Mr. Denktash confirmed that
he would meet with UN Secretary General Annan in early April.

On March 31, officers from the U.S. Embassy in Ankara and the
U.S. Mission to the EU called on Turkish MFA Under Secretary for
Cyprus and Greece Batu to discuss how to move forward on Cyprus.
Ambassador Batu explained the Turkish Government’s position on
several core settlement issues. The U.S. officials noted that EU
Commissioner van den Broek had addressed Turkish Cypriot concerns
about EU membership in his February trip to the island.
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THE WHITZ HOUSE
WASHIMGTON

Dear Mr. Speaker:

In accordance with Public Law 95-384 (22 U.S.C. 2373(c)), I
submit to you this report on progress toward a negotiated
settlement of the Cyprus question. The previous submission
covered progress through January 31, 1997. The current
submission covers the period February 1, 1997 #March 31, 1997.
A
The highlight of this reporting psriod was the start of UN-
sponsored proximity talks on the lSl%P The United States
strongly supported efforts by the UN/to éhgage the two Cypriot
leaders productively in these talks in preparation for direct
negotiations. We have stated our support for the UN's *f &4~
undertaking on several occasions and have urged both leaders to
seize the opportunity to demonstrate their commitment to the

reconciliation process. ﬁuﬂ&“/m/ é‘l

Although it did not take place duying the currght reporting
period, I am very pleased to confirm my rece appointment of
Richard Holbrooke as my*%pecial nissary emw/Cyprus. I have asked
Ambassador Holbrooke to use his proven negotiating skills and

‘/

superb knowledge of the region to support the UN, efforts. He v
assumes his duties at a time when tensions on the island have
eased due to the overflight moratorium recently agreed to by the
parties as well as their agreement to begin the UN-sponsored
direct talks mentioned above in early July.
Sincerely,
The Honorable Newt Gingrich
Speaker of the
House of Representatives
Washington, D.C. 20515
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PurEose

To forward the bimonthly Presidential Report to the Congress on
Cyprus.

Background

The International Security Assistance Act of 1978 requires that
every 60 days you submit a report on progress made during the
period toward “the conclusion of a negotiated solution of the
Cyprus problem,” including any relevant reports prepared by the
UN Secretary General for the Security Council. The Department of
State has prepared for your approval a draft Presidential Report
on Cyprus, which is at Tab B. At Tab A are transmittal letters
to the Speaker of the House of Representatives and the Chairman
of the Senate Committee on Foreign Relations.

The previous report covered progress through January 31, 1997.
The current report covers the period February 1, 1997, through
March 31, 1997.

RECOMMENDATION

That you sign the letters to the Congress at Tab A.

Attachment
Tab A Transmittal Letters to Congress
Tab B Report to Congress

cc: Vice President
Chief of Staff



THE WHITE HOUSE
WASHINGTON

Dear Mr. Speaker:

In accordance with Public Law 95-384 (22 U.S.C. 2373(c)),

I submit to you this report on progress toward a negotiated
settlement of the Cyprus question. The previous submission
covered progress through January 31, 1997. The current
submission covers the period February 1, 1997, through
March 31, 1997.

The highlight of this reporting period was the start of U.N.-
sponsored proximity talks on the island. The United States
strongly supported efforts by the United Nations to engage the
two Cypriot leaders productively in these talks in preparation
for direct negotiations. We have stated our support for the
U.N.’'s undertaking on several occasions and have urged both

leaders to seize the opportunity to demonstrate their commitment

to the reconciliation process.
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Sincerely,

The Honorable Newt Gingrich
Speaker of the

House of Representatives
Washington, D.C. 20515



THE WHITE HOUSE
WASHINGTON

Dear Mr. Chairman:

In accordance with Public Law 95-384 (22 U.S.C. 2373 (c)),

I submit to you this report on progress toward a negotiated
settlement of the Cyprus question. The previous submission
covered progress through January 31, 1997. The current
submission covers the period February 1, 1997, through
March 31, 1997.

The highlight of this reporting period was the start of U.N.-
sponsored proximity talks on the island. The United States
strongly supported efforts by the United Nations to engage the
two Cypriot leaders productively in these talks in preparation
for direct negotiations. We have stated our support for the
U.N.'’'s undertaking on several occasions and have urged both
leaders to seize the opportunity to demonstrate their commitment
to the reconciliation process. .

Although it did not take place during the current reporting
period, I am very pleased to confirm my recent appointment

of Richard Holbrooke as my Special Presidential Emissary for
Cyprus. I have asked Ambassador Holbrooke to use his proven
negotiating skills and superb knowledge of the region to
support the U.N. efforts. He assumes his duties at a time
when tensions on the island have eased due to the overflight
moratorium recently agreed to by the parties as well as their
agreement to begin the U.N.-sponsored direct talks mentioned
above in early July.

Sincerely,

The Honorable Jesse Helms
Chairman

Committee on Foreign Relations
United States Senate
Washington, D.C. 20510



PRESIDENT’S BI-MONTHLY REPORT ON CYPRUS

On February 3, UK Special Cyprus Representative Sir David Hannay
exchanged views on Cyprus with State Department Office Director
for Southern Europe and acting Special Cyprus Coordinator
Cavanaugh, and on February 5, with Assistant Secretary (A/S) for
European Affairs Kornblum. Deputy Assistant Secretary (DAS) for
European Affairs Adair participated in the meeting with A/S
Kornblum. In his session with Cavanaugh, Hannay praised U.S.
efforts to defuse the crisis atmosphere which had developed after
the Cyprus government’s January decision to purchase the SA-10
missile system. He encouraged Washington to broaden its
discussions now that the crisis had dissipated. 1In the February
5 meeting, A/S Kornblum highlighted the need to structure a
negotiations process that enhanced prospects for success and
thanked Hannay for his input into U.S. deliberations.

Along with UK and UN representatives, U.S. Ambassador to Cyprus
Brill attended a lunch February 13 with Turkish Cypriot leader
Denktash. Ambassador Brill and his colleagues reviewed the need
to move forward on Cyprus in 1997. They described why the status
quo was unsatisfactory for all concerned and stressed the need
for all the parties to the dispute to take steps to break the .
current stalemate. Mr. Denktash assured Ambassador Brill and the
others that he desired productive negotiations, although he
believed more preparatory work was necessary. Ambassador Brill
discussed Cyprus with visiting members of Turkey’s Parliamentary
Foreign Affairs Committee on February 14. He said it was
important to move the Cyprus issue toward serious negotiations
and noted that the current situation worked against security in
the region.

On February 15, in Seoul, the UN Secretary-General’s Special
Representative for Cyprus, Professor Han Sung-joo, briefed
visiting Assistant Secretary for International Affairs Lyman on
his recent visit to the island. Professor Han noted that he had
tried to promote the two sides’ acceptance of UN proposals for
tension-reducing measures along the cease-fire lines. Although
this package had been on the table for months, neither side was
prepared to approve it.

Cyprus was among the issues on Secretary Albright’s agenda in a
February 16-19 tour of Rome, Bonn, Brussels and London.
Secretary Albright pointed to the need for enhanced U.S.-EU
consultations on Cyprus and told her interlocutors that there
could be progress in Cyprus settlement efforts in 1997.



Ambassador Brill met with Foreign Minister Michaelides on
February 19 and noted that the United States was considering how
best to move ahead following the Cyprus government’s announcement
of the intended SA-10 missile purchase. At the same time, it was
important for the parties to look for ways to move beyond the
status quo.

On February 20, EU Chef du Cabinet Leigh briefed officials of the
U.S. Mission in Brussels on EU Commissioner van den Broek’s
upcoming trip to Cyprus. Leigh noted that van den Broek was
resolved to explain to Turkish Cypriots the potential benefits of
EU accession. The U.S. visitors expressed support for van den
Broek’s efforts, which were needed if accession prospects were to
motivate both sides to a settlement.

In a lunch with Mr. Denktash on February 20, Ambassador Brill
encouraged him to view the prospects of substantive negotiations
positively and to act decisively to reduce tensions between the
two communities. Mr. Denktash offered familiar positions on a
number of issues, including his views on the international
community’s legal recognition of the Government of Cyprus.

Ambassador Brill met with Cypriot President Clerides on February
24. BAmbassador Brill noted ongoing U.S. consideration of how to
move forward on Cyprus and his observation that, with few .
exceptions, the basic issues in dispute between the two sides
were essentially the same as in the 1955-74 period. Mr. Clerides
agreed and said he hoped a process of proximity talks could
enhance the prospects for successful direct negotiations by
bringing the sides closer to agreement on key issues. Ambassador
Brill emphasized that Turkish Cypriot interest in EU membership
could help advance settlement efforts. In this regard, it would
be very important to consider. how to involve Turkish Cypriots in
the EU accession process. Mr. Clerides explained his position on
this matter.

Also on February 24, officers from the U.S. Embassy in Ankara
called on the Turkish MFA Director General for Greece and Cyprus
to review several Cyprus developments, including van den Broek’s
February 27-28 trip to the island. They also discussed the
American Turkish Council’s February 20-21 Conference in
Washington, D.C.

DAS Adair also reviewed the results of the American Turkish
Council Conference with Cyprus Ambassador Nicolaides on February
26. He informed Ambassador Nicolaides that U.S. officials had
used the event as an opportunity to engage visiting Turkish
representatives on Cyprus. Nicolaides assured Adair of Mr.
Clerides’ desire for a comprehensive solution.



On February 28, Turkish Forces Commander in Cyprus, General
Yalcin, provided similar assurances of Turkey’s desire for a
Cyprus solution to Ambassador Brill, but expressed concerns about
the ‘SA-10 missile purchase. He expressed support for the UN’s
package of tension-reducing steps along the Green Line.

In London on March 10, Messrs Hannay and Cavanaugh exchanged
assessments of Cyprus developments since their last meeting.
Cavanaugh reiterated U.S. concerns that intercommunal
negotiations be as effective as possible. Hannay noted the
importance of making the negotiating process sustainable.
Cavanaugh also discussed Cyprus, among other issues, with German
officials in Bonn on March 13, with Belgian foreign

ministry representatives on March 14, and with EU Commissioner
van den Broek and his staff in Brussels, also on March 14.

In a meeting on the UN’s financial situation in New York on March
12, U.S. Ambassador to the UN Richardson agreed with his EU
diplomatic colleagues that there was a real opportunity to make
progress on Cyprus this year. That opportunity could be lost,
however, if there was insufficient political will for a
negotiated solution. It would be very important to support the
UN and its representatives as they worked on the Cyprus issue.
The EU diplomats noted that imminent EU accession talks provided
a unique opportunity for political progress. 5

DAS Adair shared Cyprus and Turkey analyses with Swedish
officials in Stockholm on March 14 in preparation for the Swedish
Foreign Minister’s visit to Cyprus (later postponed). Swedish
Cyprus Coordinator, Ambassador Falkman, was present. Discussion
centered on how prospective EU accession could be used to further
efforts to arrive at an intercommunal agreement.

In Cyprus, the week of March 17, the UN Secretary-General'’s
Deputy Special Representative for Cyprus, Gustave Feissel,
commenced a series of proximity talks intended to help prepare
the conditions for face-to-face negotiations between the two
Cypriot leaders. In the interest of preventing unhelpful press
statements, Mr. Feissel secured Messrs Clerides and Denktash’s
agreement to avoid divulging details on the proximity talks.

Ambassador Nicolaides raised the UN proximity talks in a meeting
with Mr. Cavanaugh on March 27. Cavanaugh stressed U.S. support
for the UN-led talks and the importance for both sides to
demonstrate to the new UN Secretary-General their willingness to
engage constructively.

On March 28, Foreign Minister Michaelides briefed Ambassador
Brill on his recent tour of EU capitals. He also solicited
continued U.S. engagement on Cyprus, which Ambassador Brill



assured him would not slacken. Also on March 28, Ambassador
Brill expressed full U.S. support for the UN-led proximity talks
to Mr. Denktash. He reiterated that while the past could not be
forgotten, it was important to move beyond the history of the
island to make progress. In 1997, he pointed out, the entire
international community was behind efforts to work out a durable
agreement with adequate safeguards. Mr. Denktash confirmed that
he would meet with UN Secretary General Annan in early April.

On March 31, officers from the U.S. Embassy in Ankara and the
U.S. Mission to the EU called on Turkish MFA Under Secretary for
Cyprus and Greece Batu to discuss how to move forward on Cyprus.
Ambassador Batu explained the Turkish Government’s position on
several core settlement issues. The U.S. officials noted that EU
Commissioner van den Broek had addressed Turkish Cypriot concerns
about EU membership in his February trip to the island.





