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A bitter struggle has erupted over a plan by President Clinton to allow
states to pay unemployment benefits to workers who take time off to care for
newborn infants.

White House officials said the change in policy, subsidizing unpaid leave for
parents of newborns, could help millions of people struggling to balance the
demands of work and family.

But employers and many state officials said Mr. Clinton was exceeding his
legal authority, circumventing Congress and reversing six decades of government
policy, which has held that people can get jobless benefits only if they are
actively seeking work.

Just two years ago, the Labor Department told states they could not use the
federal unemployment insurance trust fund to pay for maternity and paternity
leave. Now, the administration is preparing new regulations that would allow the
states to do so if they chose.

Employers said the president’s policy would take money meant for jobless
workers and give it to people who had jobs but chose to leave them temporarily.

Government data suggests that more than 650,000 people a year take parental
leave under a 1993 law, the Family and Medical Leave Act. But the potential
demand is much greater. The Labor Department says that 1.9 million working women
have children under the age of 1.

Patrick J. Cleary, vice president of the National Association of
Manufacturers, said of the president’s plan: "This is the nuttiest idea we've
seen in a long time. The administration is looking for a pile of cash to fulfill
a political promise, and they found it in the unemployment trust fund. But
that’s an insurance fund, not a slush fund. It’'s for unemployed people. Workers
on family leave are employed, not unemployed. We’ll see bad times again some
day, and when we go back to the trust fund, it’ll be bust."

Legislators in several states, including Vermont and Massachusetts, have
introduced bills to provide unemployment insurance to workers taking family
leave. But officials who run the state programs are generally cool to the idea,
fearing that it would change the focus of unemployment insurance and harm the
trust fund. :
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James E. Finch, the unemployment insurance director in Utah, said: "President
Clinton's plan represents a very substantial change in the bedrock core
principles of the unemployment insurance program as it has been operated for 60
years. The foundation of the program is that benefits are paid to people who are
unemployed through no fault of their own and who are actively seeking full-time
work."

Under the 1993 law, people who work for a company with 50 or more employees
are generally entitled to 12 weeks of unpaid leave to care for newborn children
or sick relatives or to tend to medical problems of their own. Workers who take
leave are legally entitled to return to their jobs or to equivalent positions
with equivalent pay.

Jobless benefits vary from state to state, but average $200 a week. Under the
current system, state officials said, the cost of any additional benefit
payments would be passed on to employers because they pay the taxes that finance
the unemployment insurance program.

State officials estimate that paid leave for new parents could increase their
unemployment insurance costs by 15 percent to 20 percent, depending on how many
people seek benefits.

Advocates of paid family leave said the cost would be much lower. Moreover,
they said, paid leave would benefit the economy by reducing absenteeism and the
need for new parents to go on welfare.

Senior Republicans in Congress said the president should not make such a
momentous change in policy by unilateral action. And they have sent letters to
the White House urging him to reconsider.

In one such letter, Representative Bill Archer of Texas, the chairman of the
Ways and Means Committee, and Representative Nancy L. Johnson of Connecticut
told the president, "Your decision allowing states to use unemployment
compensation to provide paid family leave pits out-of-work Americans against
their neighbors who have jobs."

Mr. Clinton signaled his intention to rewrite federal policy in May, in a
commencement address at Grambling State University in Louisiana, but he gave no
details. Now the administration is preparing to announce the details, many of
which have become known to experts in the field as the Labor Department writes
new rules for the unemployment insurance program.

In announcing the rules, White House officials said, Mr. Clinton will present
himself as the champion of a popular political cause, helping hard-pressed
families while Congress sits on the sidelines.

Mr. Clinton is relying on an expansive view of executive authority. An
analysis by the nonpartisan Congressional Research Service raises questions
about that authority. Under federal law, it says, money withdrawn from the trust
fund must be used "solely in the payment of unemployment compensation.'
Conceivably, it says, states could define "unemployment compensation" to include
family leave, but that would conflict with the "legislative history and
historical interpretation" of the program.
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Business groups said they would challenge the new policy in court if the
president formally adopted it.

The federal unemployment insurance program was created in 1935 as part of the
Social Security Act. Under longstanding interpretations of the law, people are
eligible for jobless benefits only if they are involuntarily unemployed, able to
work and available for work.

The Labor Department’s Web site describes who is eligible: "You must be
available for work. This means that you are ready to start a job immediately. It
also means you have transportation and do not have to remain at home to care for
children."

Supporters of paid family leave like Maurice Emsellem, a lawyer at the
National Employment Law Project, said states could make exceptions to this
requirement. Within the framework of federal law, those supporters said, states
have wide latitude in setting eligibility standards, benefit levels and tax
rates. Moreover, they said, since the New Deal, states have been allowed and
even encouraged to experiment with unemployment compensation.

Senator Christopher J. Dodd, an author of the 1993 family leave law, said it
had been a boon to millions of new parents, allowing them to bond with their
children before returning to work. But Mr. Dodd, Democrat of Connecticut, said
that many people who needed family leave did not take it because they could not
afford to go without a paycheck.

Low-wage workers who take unpaid leave often "wind up on public assistance,"
he said.

Labor unions and women’s groups, led by the National Partnership for Women
and Families, are lobbying state legislators to provide some type of income,
subsidies or tax breaks for workers who take family leave. The new federal
policy clears the way for such state action.

Richard A. Hobbie of the Interstate Conference of Employment Security
Agencies, a national organization of state labor officials, said: "In general,
our members have been opposed to the president’s proposal, not because they
oppose the concept of paid family leave, but because they believe it's
inappropriate to use the unemployment insurance system for that purpose. State
officials would argue that workers on family leave ought to be able to get
benefits under some other government program or from employers."

Thomas W. Douse, the unemployment insurance director for Vermont, said that
paying jobless benefits to new parents "would lead to an automatic increase in
employer taxes" because benefit payments in the state would probably increase by
20 percent, or $9 million a year.

"To be sure," Mr. Douse said, "we have a strong trust fund right now, but the
whole purpose of the trust fund is that you raise money in good times so it will
be available in bad economic times."

Employers said the president’s proposal could deplete the trust fund. But Mr.
Emsellem, from the National Employment Law Project, said that with the jobless
rate at a . 29-year low, many states had healthy surpluses in their trust fund
accounts and could afford to expand unemployment insurance.
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"Businesses criticize the president’s proposal as a raid on the trust fund,
even as they lobby successfully for cuts in state unemployment insurance taxes,"
Mr. Emsc%lem said. "That’s hypocritical.”

Thomas S. Whitaker, deputy chairman of the North Carolina Employment Security
Commission, said he liked Mr. Clinton’s initiative because it allowed states to
decide for themselves whether to pay unemployment compensation to workers taking
parental leave.

"If states don’t want to do it, they don't have to," Mr. Whitaker said. "I
hope the Labor Department takes that approach on other issues."
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How Not to Help New Parents
By JERRY JASINOWSKI

WASHINGTON -- Naturally government and employers want to help Americans balance
their family lives and their jobs. But the Clinton administration’s plan to let states use
unemployment insurance money to pay employees on leave after the birth of children is
shortsighted, misguided and politically motivated.

Unemployment insurance is a rainy day fund, and during periods of recession like the late
70’s and early 80, it has come perilously close to bankruptcy in some states. It’s easy to forget
those bad times as we enjoy an unprecedented economic expansion, but it is dangerously
myopic to ignore the cyclical nature of our economy.

With the number of women eligible to take advantage of paid leave under the Clinton
proposal as high as 1.9 million a year, the policy that Mr. Clinton recommends would seriously
drain unemployment insurance funds, even without the inevitable economic downturn. And this
number does not even consider the significant number of men who could be eligible to collect
these benefits as well.

Unemployment insurance is supposed to help keep the unemployed afloat while they look
for new jobs. Workers taking leave under the Family and Medical Leave Act are in a different
situation altogether. They are voluntarily stepping out of the work force and are entitled to go
back to their jobs after three months.

Most manufacturers have adopted programs to help their employees balance work and
family life. They have found that flexible scheduling, expanded birth and adoption leave, on-site
day care and other programs for parents help boost morale, productivity and retention of
employees.

Undermining the unemployment safety net by dipping into what looks like a leftover pot of
money during good times is the wrong way to help working parents.

By unilaterally moving forward with this proposal, despite objections from members of
Congress, employers and -- most importantly -- state officials who administer the unemployment
insurance system, President Clinton has shown that he is more interested in fulfilling old
campaign promises to make the family leave law a government-run paid-leave program than in
fiscally sound public policy.

Jerry Jasinowski is president of the National Association of Manufacturers.
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Unemployment benefits. They’re for people who are out of work through no
fault of their own, who are actively looking for work and ready to start
immediately if a job opens up, right?

Not according to the rewrite of 60-year-o0ld federal policy now under way by
President Bill Clinton. If he gets his way, unemployment benefits will be
extended to employees taking maternity and paternity leaves.

With any luck, and a little backbone from Congress and the courts, this
latest attempt at legacy-carving will be stopped. It would pervert the good
intentions behind the federal unemployment insurance program, created with the
Social Security Act in 1935, making it instead a massive subsidy for
childbearing.

Now, parenthood is a good thing. And the 1993 law that provided 12 weeks of
leave to care for newborns, sick relatives or personal medical problems has
provided time needed by many families and individuals to put affairs in order.
That legislation was passed amid promises that the taxpayers would not be asked
to bear the burden of compensating those taking leaves for the wages lost.

But what would this new idea cost? In 1998, Ohio paid out $659 million in
unemployment compensation. Early estimates are that the Clinton plan would up
the state’'s outlay by 20 percent, which would raise that number to nearly $800
million. And that’s just a start: Nationally, about 650,000 people a year now
take parental leave. But the Labor Department says about 1.9 million working
women have children not yet a year old. The attractiveness of
taxpayer-underwritten, paid leave would be overwhelming, both to the eligible
and to the fund from which the payments would be drawn.

Clinton’s Labor Department is rewriting unemployment regulations to change
six decades of precedent, an effort that scholars challenge as an overly broad
exercise of executive authority. And once the scholars are done challenging it
in principle, the businesses that pay unemployment taxes can be counted upon to
challenge it in court.

Clinton, seeing the end of his presidency rushing toward him, seeks to leave
his mark on this policy while slathering organized labor with a salve that will
grease the way for a Democratic successor. But the plan, to quote the vice
president of the National Association of Manufacturers, is "the nuttiest idea
we’'ve seen in a long time."
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Bill Clinton has a maddening habit of substituting sound bites for sound
policy. The latest example is a U.S. Labor Department proposal to give jobless
benefits for employees who take maternity or paternity leave.

The problem that the plan identifies is real. Parents of newborns face a
tough time, trying to both care for their little ones and pay their often hefty
medical bills. Some companies provide paid maternity and paternity leave for
their employees, but many do not.

The guandary was only partially addressed by the Family and Medical Leave
Act, which says employers must let workers take time off work to care for
infants or seriously 111 family members.

But unlike most industrialized nations, the time off is unpaid.

So in reality, many Americans still face the conundrum of needing a paycheck
and needing to care for their families.

The issue of how best to help new parents should be thoroughly and
thoughtfully debated in a public forum. If the federal law needs to be amended,
then Congress should make the changes.

Instead, the Clinton crew 1s preparing a solution that amounts to law-making
by administrative fiat.

Just two years ago, the Labor Department told state governments that they
could not use jobless benefits - that is, unemployment insurance - to pay
maternity and paternity leave. Now, though, the Clinton administration is
abruptly reversing course. The labor department plans to issue new federal
rules that would let states give unemployment insurance to parents of newborns.

The plan contains critical flaws. While all private employers must pay
unemployment insurance, the premiums vary widely - the more layocffs a company
has had, the more the insurance costs.

Using unemployment insurance to cover maternity and paternity leave would
unfairly penalize companies whose employees happened to have young families.

In addition, to qualify for jobless benefits, employees have to actively
look for new work. But this important requirement would be subverted if
unemployment insurance was also used to cover maternity and paternity leave.
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“
-'Opé point deserves emphasis: Infants do need their parents, so
maternity/paternity leave is important to American families.

But unemployment insurance isn’t the right vehicle for moving public policy
in the direction it needs to go.

Moreover, the labor department proposal is part of a troubling trend in the
waning days of the Clinton administration:

Trying to make up for seven years of a failed legislative agenda by issuing
administrative directions that do an end run around Congress. And that’'s a

dangerous game to play in a democracy.
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This is the Q & A from President Clinton’s news availability with
reporters yesterdayafternoon (11-8-99) following his remarks to reporters
aboutthe budget and efforts to reduce class size in U.S. schools.

Q The Department of Labor, at your direction, is drafting regulations to
change the use of unemployment insurance so that it could be used for family
leave purposes. Opponents of this idea say you don’t have the authority to
do this, that any such change should be done by federal legislation. How do
you respond to that?

THE PRESIDENT: Well, | was informed that we did have the authority to do it
in the narrow way that we're doing it. And | think if you want more

information on what the arguments are, you will have to talk to either the
Labor Department Counsel or the appropriate people at the White House. But
| obviously would not have done it if | hadn't been told that we had the
authority to do it.

As | mentioned, our press office has been fielding inquiries. The ones |
remember are the Daily Labor Reporter, Knight Kiplinger, Fox News and the
Beacon Journal (Akron, OH).
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Unemployment Funds to Back Family Leave

The Labor Department is poised to propose regulations aimed at encouraging states to develop ways of
using their unemployment insurance systems to support parents taking leave to care for newborns or
newly adopted children.

The proposed regulations, which will be published in the "near future,” would permit states to adopt
legislation establishing a "demonstration-kind" of program to determine if providing unemployment
insurance to otherwise eligible individuals who have given birth to or adopted a child "strengthens their
connection to the workforce," Henry L. Solano, solicitor of labor, told BNA Nov. 10. The unemployment
insurance program has been deemed by President Clinton as an "appropriate vehicle within which to test"
this currently "unresolved matter," Solano explained.

President Clinton first outlined the plan for making family and medical leave more affordable for
employees in a May 23 commencement speech at Grambling State University in Grambling, La., issuing
an executive memorandum a day later directing Labor Secretary Alexis M. Herman to issue a rule to allow
states to use their unemployment insurance systems to offer paid leave to new mothers and fathers.
Clinton also directed the Labor Department to develop model state legislation that states can follow.

Business Opposition

The plan immediately was greeted by opposition from the business community, which maintains that
allowing workers who are on family or medical leave to collect unemployment insurance would undermine
the federal/state unemployment program. House Republicans joined in criticizing the plan, with both Reps.
William Goodling (R-Pa.), chairman of the Education and the Workforce Committee, and Bill Archer
{R-Texas), chairman of the Ways and Means Committee, complaining that the proposal would pit the
unemployed against those workers that have jobs.

The business community "will fitigate any proposal by the Department of Labor to change the fundamental



purpose" of the unemployment insurance system by allowing those who are not able and willing to work to
collect benefits, Eric J. Oxfeld, president of UWC-Strategic Services on Unemployment & Workers’
Compensation, a business advocacy group, told BNA Nov. 10. Describing the pending proposal as both
contrary to the Federal Unemployment Tax Act and the Family and Medical Leave Act, Oxfeld argued that
“allowing the misuse" of unemployment compensation benefits for family and medical leave will "shred the
safety net” the Ul system is intended to provide.

"Grafting onto the unemployment insurance system the wholly alien responsibility to finance and deliver
paid family and medical leave to workers who by definition have jobs and are not available for employment
will financially and administratively burden the Ul system and those whom it sustains," Oxfeld maintained
during an oversight hearing on the FMLA last July. Similar concerns have been raised by the nonpartisan
Congressional Research Service, which last June questioned whether the Labor Department has the
authority to allow states to offer unemployment compensation to applicants who fail to meet the
requirement that Ul recipients be "able and available for work."

The authority of the secretary of labor "to allow the use of Ul for FMLA workers will likely depend on
whether courts will look solely” to the relevant statutory language or whether the Ul program'’s "legislative
history and historical interpretation will be considered," the June 15 CRS memorandum said. The
memorandum pointed out that the language of the unemployment compensation statutes--the Social
Security Act and the Federal Unemployment Tax Act--does "not appear to answer the question of
inclusion of FMLA coverage in state programs."

Past DOL Interpretation at Odds

If, however, "the legislative history is considered, and the historical interpretation of the Ul program by the
Department of Labor followed, it may be difficult to show that a worker on FMLA leave meets the
requirements of being involuntarily unemployed and willing and able to work," according to CRS. In such a
case, CRS said, Clinton’s proposal "could arguably be seen as violative of the scope and purpose of the
Ul program, particularly the FUTA provision that the Ul fund be used solely for unemployment
compensation.”

The Labor Department has published numerous interpretations directing state unemployment agencies to
deny unemployment compensation to workers who are voluntarily unemployed or who are unwilling and
unavailable for work, according to CRS, and most state laws provide unemployment compensation to
those workers who involuntarily lose their employment for reasons other than misconduct and who are
willing and available to work. "The objection to allowing Ul for workers on FMLA leave is that they are
voluntarily, not involuntarily unemployed, and not willing and available to work when they are on FMLA
leave," according to the CRS memorandum.

Solano, however, argued that there is "no connection" between the upcoming Ul proposal and the FMLA,
a 1993 law that requires employers of 50 or more employees to provide up to 12 weeks of unpaid leave a
year for the care of seriously ill family members, the birth or adoption of a child, or an employee’s own
serious health problem. The Labor Department proposal, the solicitor explained, would allow states the
flexibility to determine that employees who are not available and able to work due to the birth or adoption
of a child are eligible for Ul benefits.

State Legislation Necessary

This flexibility could only be offered "pursuant to substantive legislation adopted at the state level," Solano
emphasized. Consistent with the general structure of the federal-state Ul program, the proposal leaves it
up to individual states to determine if they want to participate in the demonstration project, Solano said.
This is "not a mandate," he said. Massachusetts, Vermont, Maryland, and Washington have explored
legislative proposals similar to the one coming from DOL.

Solano likened the upcoming proposal to a situation in the mid-1960s when the Labor Department allowed
states to adopt programs permitting individuals participating in “state sanctioned training" programs to
receive unemployment insurance benefits. The latest proposal “can be a very parallel program," he said,
observing that Congress ultimately codified changes allowing a link between participation in training and

receipt of Ul benefits. ™
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From: Donna Lenhoff[SMTP:dlenhoff @ nationalpartnership.org]

Sent: Tuesday, November 09, 1999 6:09 PM

To: Bergman Terry; Green Susan; Palast Geri; Ross Lisa;
saltz-david @ dol.gov

Subject: yesterday's NY Times piece on using Ul for family-leave
income

As many of you know, yesterday the Times published a piece by Robert
Pear, "Dispute Over Plan to Use Jobless Aid for Parental Leave." |
thought you'd be interested in seeing the letter to the editor that we sent
today in response:

To: Letters to the Editor, The New York Times (fax 212/556-3622)
From: Judith L. Lichtman, President, National Partnership for Women &
Families

Date: November 9, 1999

Re: Response to November 8 article,

ADispute Over Plan to Use Jobless Aid for Parental Leave @

in "Dispute Over Plan to Use Jobless Aid for Parental Leave" (Robert
Pear, November 8), several employers and state officials insisted that
letting working Americans collect unemployment insurance while on
unpaid family leave would jeopardize the unemployment system. These
knee-jerk scare tactics needlessly pit people temporarily out of work
against each other, and they deliberately ignore the urgent need for
income during family leave, the economic reality of state unemployment
trust funds, and the weight of public opinion.

Although the unpaid leave provided by the Family and Medical Leave Act
has helped many Americans, cost is the main reason why people who
need leave do not take it. Nearly one in ten of those who take unpaid
leave must resort to public assistance to make ends meet.

Meanwhile, many state unemployment funds are flush enough to cover
not only unemployment in a recession, but also the cost of this small



expansion --with no additional levies on employers. In Massachusetts,
using unemployment insurance to provide some income during both
family and medical leave is estimated to cost a mere $1.25 per covered
worker per week. In fact, unemployment tax cuts sought by
Massachusetts business interests could cover the entire cost.

No wonder most Americans --79% --support giving states the chance to
extend unemployment or temporary disability insurance to workers on
unpaid family leave. Given the strength of our economy and our
unemployment system, there is no reason why so many working women
and men must still "choose" between their families and financial crisis.

contact information: Judith L. Lichtman, President
National Partnership for Women & Families

1875 Connecticut Ave., NW, Suite 710

Washington, DC 20009

(0) 202/986-2600, (h) 202/686-9448



EXPANDING THE FAMILY AND MEDICAL LEAVE ACT
TO HELP FAMILIES BALANCE WORK AND FAMILY RESPONSIBILITIES
January 27, 1998

In the new economy, most parents work harder than ever. They face a constant struggle to balance their
obligations to be good workers -- and their even more important obligations to be good parents. The Family
and Medical Leave Act was the very first bill I was privileged to sign into law as President in 1993. Since then,
about 15 million people have taken advantage of it, and I've met a lot of them all across this country. I ask you
to extend that law to cover 10 million more workers, and to give parents time off when they have to go see their
children's teachers or take them to the doctor.

--President Bill Clinton

State of the Union Address, 1/27/98

In his State of thg Union Address, President Clinton called on Congress to extend the benefits of the
Family and Medical Leave Act -- the first piece of legislation that the President signed into law -- to ten
million more American workers.

BIPARTISAN REPORT SHOWS THE LAW IS WORKING. Since the Family and Medical Leave Act
was enacted in 1993, at least fifteen million Americans have taken FMLA-covered leave. Today,
workers are eligible for FMLA-protected leave if they work at a business with 50 or more employees
and if they have worked at least twelve months and 1,250 hours for the employer. FMLA allows eligible
employees to take up to 12 weeks unpaid, job-protected leave to care for a newborn or adopted child, to
attend to their own serious health needs, or to care for a seriously ill parent, child or spouse. The
bipartisan Commission on Leave -- chaired by Senators Craig and Dodd -- reported that the law is

working: .

. 67 million Americans -- over half of all workers -- are guaranteed they can take leave from
their job to care for a sick relative or a newborn child without fear of losing their job or health
insurance.

o Millions of Americans have taken leave since the enactment of FMLA. During the 18-month

period covered by the Commission’s study (1/94 - 6/95), an estimated 12 million Americans took
leave for FMLA-covered purposes.
o 40% of all workers think they will need to take leave for a covered reason at some time in the

next five years.

‘e Despite its opponents’ claims, compliance is easy and costs are low for most employers now
covered by the law:
o Nine out of ten employers find the law “very” or “somewhat” easy to administer.
. Compliance entails either little or no costs for 89%-99% of businesses.
. Smaller covered worksites found it easier to comply than larger sites.

J Some businesses have reported reduced employee turnover, enhanced productivity and
improved morale which they attribute to the Act.

NOW IS THE TIME TO EXPAND THE LAW TO COVER MORE WORKERS AND BETTER HELP
WORKERS CARE FOR THEIR CHILDREN AND PARENTS. The President believes that it is time to
expand the benefits of the law. He is urging the Congress to:

. Enable workers at businesses with 25 or more workers to take unpaid, job-protected leave -
- current law covers businesses of 50 or more employees. Lowering the employer coverage
threshold from 50 to 25 workers will mean that FMLA will cover up to ten million more
American workers, allowing them to take up to twelve weeks unpaid, job-protected leave to care
for a newborn or adopted child, to attend to their own serious health needs, or to care for a
seriously 11l parent, child or spouse.

. Allow FMLA-eligible workers to take up to 24 hours of additional leave each year to meet
specified family obligations, including routine doctors appointments and parent-teacher
conferences. Leave could be taken to: (1) participate in school activities, such as parent-teacher
conferences; (2) accompany your child to routine dental or medical appointments; and (3)



accompany an elderly relative to routine medical appointments or other professional services.



May 21, 1999

MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents with greater tools to balance their responsibilities to their jobs and their
families. You will release a new study by the Council of Economic Advisors that analyzes the
“time crunch” that parents increasingly feel. In addition, you will announce a new policy that
addresses this challenge for federal workers. You will direct the Office of Personnel
Management to revise its regulations to allow federal workers to use up to 12 weeks of accrued
sick leave to care for a spouse, child, or parent with a “serious health condition,” as defined
under the Family and Medical Leave Act (FMLA). Currently, federal workers are allowed to use
only 13 days of sick leave to care for an ill relative. This new policy will enable federal workers
to use the sick leave they have earned on the job to take care of a loved one with a serious health
condition.

The DPC also has led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, in part responding to Ul
trust fund surpluses, four States — Massachusetts, Vermont, Maryland, and Washington — had
bills introduced in their state legislatures that would do this. Three of the four States,
anticipating conformity problems, have asked for comment from the Department of Labor
(DOL). While many question the prospects of State legislative efforts, DOL has been pressured
from Senators Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow
States this flexibility; business groups have weighed in strongly against opening up UI for this

purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
way to enable workers to spend more time with their families during important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State immediately elected to use its Ul
system in this way (as many argue is very likely), advancing a proposal that would allow State
experimentation would send a strong message that making leave affordable for workers is a new
priority and that States should consider creative ways to provide paid leave benefits.

However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of such a system, if ever fully implemented in all States, would
be significant. It is not deficit neutral in the short term since taxes will not match benefit
spending which is estimated to begin at $2 billion annually, but will likely be deficit neutral in



the long term (10-20 years). Second, the breadth of purposes covered by the FMLA raises
concerns. The majority of FMLA-covered leave is taken by workers caring for their own serious
health conditions, and advancing a policy of providing Ul benefits for this category of leave
might transform the Ul system into a paid sick leave program and lead to significant and
regressive substitution effects (employers might abandon their sick leave benefit programs).
Third, while today most UI tax collection is “experience rated” (meaning that employers pay into
the system based on their workers’ use of it), the cost of this new policy should be borne as
broadly as possible to guard against possible employer discrimination against women of child-
bearing age.

Your advisors have come to a consensus recommendation that would enable you to
advance the policy of paid leave, while mitigating the potential for unintended negative
consequences. You would direct the Department of Labor (1) to issue regulations and (2)
develop model legislation that together would guide the States to confine the allowance of new
UI benefits to parents following birth or adoption (and, perhaps, other analogous categories) and
that would ensure that these new benefits are not “experience rated.” The limitations of these
new benefits primarily to leave following birth and adoption alleviates some concerns about
expanding the uses of the Ul system while responding to the area of greatest need. The 1996
FMLA report found that maternity-disability leave tends to be unpaid or partially paid, while all
other types of leave are significantly more likely to be fully paid.

Ideally, DOL’s regulation would be able to confine States to this kind of expansion of the
Ul system. The DOL Solicitor’s Office is still reviewing whether it has the legal authority to do
this; it may not be able to distinguish between parental leave and other FMLA categories. In this
case, we would rely on model legislation to guide States toward this relatively modest expansion.
Although this course has some risk (States, after all, could choose to ignore our direction and
guidance and only Maryland of the four States previously mentioned would meet this construct),
we are relatively confident that few States would elect to impose far greater burdens on their own
UI systems.

This general approach would allow you to send a very clear signal about moving forward
on unpaid leave for new parents, while also making clear that you will not countenance other,
less appropriate uses of Ul benefits. The action, however, will not be uncontroversial. Business
groups and Republican allies on the Hill may object even to this limited expansion of the Ul
system and attempt to halt the regulatory process through appropriations riders.

All of the offices involved in this process — the DPC, NEC, OMB, DOL, the Department
of Treasury, CEA, and First Lady’s Office — agree that the recommendation presented in this
memorandum is an innovative and responsible approach to addressing this issue.
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May 21, 1999

DECISION MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in this new economy with greater tools to balance their responsibilities
to their jobs and their families. You will release a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as defined under the Family and Medical Leave Act (FMLA). Currently, federal
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy
will enable federal workers to use the sick leave they have earned on the job to take care of a
loved one with a serious health condition.

: Aa.y”l tn (\ﬂ/\ff"Fu
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The DPC has also led a policy process to examine non-legislative options fgr action to W

enable States on a voluntary basis to use their Unemployment Insurance systems t¢ provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their Ul trust funds — Massachusetts, Vermont, Maryland, and Washingfon — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have weighed in strongly against opening up UI for this purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use its UI system in this
way (as many argue is very likely), advancing a proposal that would allow State experimentation
would send a strong message that making leave affordable for workers is a new priority and that
States should consider creative ways to provide paid leave benefits.

However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of such a system, if ever fully implemented in all States, would
be significant. It is not deficit neutral in the short term since taxes will not match benefit



spending which is estimated to begin at $2 billion annually, but will likely be deficit neutral in
the long term (10-20 years). Second, the breadth of purposes covered by the FMLA raises
concerns. The majority of FMLA-covered leave is taken by workers caring for their own serious
health conditions, and advancing a policy of providing Ul benefits for this category of leave
might transform the Ul system into a paid sick leave program and lead to significant and
regressive substitution effects (employers might abandon their sick leave benefit programs).
Third, while today most UI tax collection is “experience rated” (meaning that employers pay into
the system based on their workers’ use of it), the cost of this new policy should be borne as
broadly as possible to guard against possible employer discrimination against women of child-
bearing age.

Your advisors have come to a consensus recommendation that would enable you to
advance the policy of paid leave, while mitigating the potential for unintended negative
consequences. You would direct.the Department of Labor (1) to issue regulations and (2)
develop model legislation that together would guide the States to confine the allowance of new
UI benefits to parents following birth or adoption (and, perhaps, other analogous categories) and TWAMf waul
ensureg that these new benefits are not “experience rated.” Ideally, the binding regulations
would confine States’ authority in these important ways. The DOL Solicitor’s office advises that
while issuing regulations will enable us to set important parameters for State programs, we may
not have this full authority (the question is under review). Even if we do not have this authority,
however, we believe that we can accomplish much the same goal with a broader regulation
encompassing all FMLA applications if (a) you focus on new parents i directive to DOL
initiating the regulatory process, and (b) DOL accompanies the regulation with thi€ model State
legislation that guides States in program design.

The confinement of these new benefits to leave following birth and adoption not only
helps to address some of the potential negative effects and criticisms of opening up the Ul
system, it also addresses an important challenge for new parents. The 1996 FMLA report found
that maternity-disability leave tends to be unpaid or partially paid, while all other types of leave
are significantly more likely to be fully paid. Still, this action may be seen on the Hill as an
attempt to circumvent the legislative process to expand FMLA coverage, and it could result in
bill riders (arguably a good fight to have).

This construct, however, does not mitigate many of the dangers of unintended
consequences. We cannot ensure, for instance, that States would follow the model legislation we
would propose and elect only to grant Ul benefits to new parents, rather than the full category of
FMLA covered leave (only Maryland of the four States previously mentioned would meet this
construct). However, we would send clear signals about what the Administration believes is an
appropriate new use of UI benefits and use the model State legislation to guide States in the right
direction. Furthermore, you would only be on record as supporting this narrow new use of UL
trust funds.

This option allows us the benefit of moving forward the important debate of making
leave affordable for new parents, while also mitigating many potential downsides. All of the
offices involved in this process — the DPC, NEC, OMB, DOL, the Department of Treasury, CEA,



and the First Lady’s Office — agree that this is an innovative and responsible approach to
addressing this issue. N
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May 21, 1999

DECISION MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in this new economy with greater tools to balance their responsibilities
to their jobs and their families. You will release a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as defined under the Family and Medical Leave Act (FMLA). Currently, federal
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy
will enable federal workers to use the sick leave they have earned on the job to take care of a
loved one with a serious health condition.

The DPC has also led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their UI trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have predictably weighed in strongly against opening up UI for this

purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use its Ul system in this
way (as many argue is very likely), advancing a proposal that would allow State experimentation
would send a strong message that making leave affordable for workers is a new priority and that
States should consider creative ways to provide paid leave benefits. '

However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of such a system, if ever fully implemented in all States, would



be significant (estimatesbegm-at-32-billion-annualhy. It is not deficit neutral in the short

term since taxes will not match benefit spending which is estimated to begin at $2 billion
annually, but will likely be deficit neutral in the long term (10-20 years). Second, the
breadth of purposes covered by the FMLA raises concerns. The majority of FMLA-covered
leave is taken by workers caring for their own serious health conditions, and advancing a policy
of providing UI benefits for this category of leave might transform the UI system into a paid sick
leave program and lead to significant and regressive substitution effects (employers may abandon
their sick leave benefit programs). Third, while today most UI tax collection is “experience
rated” (meaning that employers pay into the system based on their workers’ use of it), the cost of
this new policy should be borne as broadly as possible to guard against unintended labor force
repercussions on women of child-bearing age.

Your advisors have considered various ways of advancing the policy of paid leave while
also mitigating the potential for unintended negative consequences. Ideally, we would issue a
regulation that confines the allowance of new Ul benefits to parents following birth or adoption
(and, perhaps, other analogous, limited categories) and ensures that these new benefits are not
“experience rated.” The DOL Solicitor’s office advises that, while issuing regulations will
enable us to set important parameters for State programs, we may not have the authority to limit
them in these ways (the question is under review). Even if we do not have this authority,
however, we believe that we can accomplish much the same goal with a broader regulation
encompassing all FMLA applications if (a) you focus on new parents in a directive to DOL
initiating the regulatory process, and (b) DOL accompanies the regulation with model State
legislation that guides States in program design, confining this program to new parents and
ensuring that the new benefit is not “experience rated.”

This construct does not mitigate all many of the dangers of unintended consequences.
We cannot ensure, for instance, that States would follow the model legislation we would propose
and elect only to grant Ul benefits to new parents, rather than the full category of FMLA covered
leave (only Maryland of the four states previously mentioned would meet this construct).
However, we would send clear signals about what the Administration believes is an appropriate
new use of Ul benefits and use the model State legislation to guide States in the right direction.
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds.

This option allows us the benefit of moving forward the important debate of making
leave affordable for new parents, while also mitigating many potential downsides. All of the
offices involved in this process — the NEC, OMB, DOL, CEA, and the First Lady’s Office -
agree that this is an exciting and responsible approach to addressing this issue.
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May 21, 1999

DECISION MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in this new economy with greater tools to balance their responsibilities
to their jobs and their families. You will release a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or-parent with a “serious health |
condition,” as defined under the Family and Medical Leave Act (FMLA). Currently, federal
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy
will enable federal workers to use the sick leave they have earned on the job to take care of a
loved one with a serious health condition.

The DPC has also led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systeins to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their Ul trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have predietably weighed in strongly against opening up UI for this
purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use its Ul system in this
way (as many argue is very likely), advancing a proposal that would allow State experimentation
would send a strong message that making leave affordable for workers is a new priority and that
States should consider creative ways to provide paid leave benefits.

However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of such a system, if ever fully implemented in all States, would
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be significant (estimates begin at $2 billion annually). Second, the breadth of purposes covered ok
by the FMLA raises concemns. The majority of FMLA-covered leave is taken by workers caring -b
for their own serious health conditions, and advancing a policy of providing UI benefits for this
category of leave might transform the UI system into a paid sick leave program and lead to
significant and regressive substitution effects (employers may abandon their sick leave benefit
programs). Third, while today most UI tax collection is “experience rated” (meaning that
employers pay into the system based on their workers’ use of it), the cost of this new policy
should be borne as broadly as possible to guard against unintended labor force repercussions on

women of child-bearing age. (Save be
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Your advisors have considered various ways of advancing the policy of paid leave while
also mitigating the potential for unintended negative consequences. Ideally, we would issue a 6
regulation that confines the allowance of new Ul benefits to parents following birth or adoption
(and, perhaps, other analogous, limited categories) and ensures that these new benefits are not
“experience rated.” The DOL Solicitor’s office advises that, while issuing regulations will
enable us to set important parameters for State programs, we may not have the authority to limit
them in these ways (the question is under review). Even if we do not have this authority,
however, we believe that we can accomplish much the same goal with a broader regulation
encompassing all FMLA applications if (a) you focus on new parents in a directive to DOL
initiating the regulatory process, and (b) DOL accompanies the regulation with model State ")
legislation that guides States in program design, confining this program to new parents and < Owl"‘[
ensuring that the new benefit is not “‘experience rated.” - Dé:\;y

This construct does not mitigate all danger of unintended consequences. We cannot l( s
ensure, for instance, that States would follow the model legislation we would propose and elect/
only to grant Ul benefits to new parents, rather than the full category of FMLA covered leave. fm
However, we would send clear signals about what the Administration believes is an appropriate
new use of UI benefits and use the model State legislation to guide States in the right direction.
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds.

This option allows us the benefit of moving forward the important debate of making
leave affordable for new parents, while also mitigating many potential downsides. All of the
offices involved in this process — the NEC, OMB, DOL, CEA, and the First Lady’s Office —
agree that this is an exettrmg and responsible approach to addressing this issue.
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DECISION MEMORANDUM FOR THE PRESIDENT
FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH'

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in this new economy with greater tools to balance their responsibilities
to their jobs and their families. You will announce a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as that term is defined for the purpose of applying the Family and Medical Leave Act
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an
ill relative. This new policy will enable federal workers to use the sick leave they have earned
on the job to take care of a loved one with a serious health condition.

The DPC has also led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their UI trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have predictably weighed in strongly against opening up UI for this
purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers;% g oF

However, the challenges and risks to embracing an expansive change to the Ul system
are considerable. First, the expense of such aSystem, if ever fully implemented in all States,
would be significant (estimates $2 te-$9-billien annually). Second, the breadth of
purposes covered by the FMLA raises concerns. The vast-majority of FMLA-covered leave is
taken by workers caring for their own serious health conditions, and advancing a policy of
providing Ul benefits for this leave might transform the Ul system into a paid sick leave program
and lead to significant and regressive substitution effects (employers may abandon their sick
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DEel?l‘OjMEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in-this- with greater tools to balance their responsibilities
to their jobs and their families. You will release a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as defined under the Family and Medical Leave Act (FMLA). Currently, federal
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy
will enable federal workers to use the sick leave they have earned on the job to take care of a
loved one with a serious health condition.

The DPCM@)ICd a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their UI trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of Jtate legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have weighed in strongly against opening up UI for this purpose.
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Taking a non-legislative step to advance paid leave for Amejg workers would be a
bold way to enable workers to spend more time with their families # important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use its UI system in this
way (as many argue is very likely), advancing a proposal that would allow /State experimentation
would send a strong message that making leave affordable for yorkers is a new priority and that
States should consider creative ways to provide paid leave benefits.

However, the challenges and risks to embracing an ekpansive change to the Ul system are
considerable. First, the expense of such a system, if ever fylly implemented in all States, would

be significant. It is not deficitneutral in the short term singe taxes will not match benefit
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spendingawhich is estimated to begin at $2 billion annually, but will likely be defigit neutral in
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The confinement of these new benefits to leave following birth and adoption not only
helps to address some of the potential negative effects and-eritieisnis of opening up the Ul
system, Mo addresses an important challenge for new parents. The 1996 FMLA report found
that maternity-disability leave tends to be unpaid or partially paid, while all other types of leave
are significantly more likely to be fully paid3Still, this action may be seen on the Hill as an
attempt to circumvent the legislative process to expand FMLA coverage, and it could result in
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leave affordable for new parents, while alse mltlgatmg potential down51des /1 1l of the
offices involved in this process — the DPC, NEC, OMB, DO e Department of Wreasury, CEA,

?
MewA ww\l han%ﬂ«w. Fc\ >
al\
Tuape v e\l Mgt

Ll



’D"*——LM

Tha Liw\i\-o»‘n:w\l A Tl baw LW(L«L.\ ?V\'WLM\\\,_. N Gave -Q\ﬂluw\v\) \/\Vﬂ'\ W aJ.?'—iu\

a\\\xvia\{.\ CmcAany o\\-w\\" ngyawd‘\u) ﬂ,\‘L WS V\ g u Sy&LlLM (_,JL\L\ W.I‘rW\Jiuj
h I PN f-\ p\HkLu{. nee d. ’\\,\,k 946 FMLN Wit 'Pu(,u«é TlaT m«Eu;h—

é"“\\"\\:\\\‘ bave btewds h Lo L\\o\—?o\:u\_ w peaaally pauad, Wil all o e laad,

L aw \ ;
%) U s ludd we L«\Cl\ﬂ h L L““Y pail. e M ke

Neally ) W wedebio me'sM\Vm\i AIMJ\-M stabes
oM lal ek 4 e G syakeee. T Dol Slidhay
S T RS KRN wv\ww'\_u) WL;LM S PPV R Q‘*W"".‘L\-\ he de n"'.”/'
b oway wer W0 el éi\\a»\w\&\«- L e Paventad Lo and
M FMUA (llgmies. Yw T Carm yssovovidaiiat  we o el L wly,

s Nl w o d L\\('\\\:I:{w\ o Y\.Aiul* sFatL\ \‘\MML (R USH V\L\AL\VL‘\I

we Lot wxpamnon. AlHiagl was analing R il Mt cowren

\'\ abla ally
W s viale (SSQ\“) [t veld clpom hiva G l'\wan'bu\ cand ‘m\'JuAUL)J

W A M\c&v\.l\‘ ¢ el et Ces nro.tu e\ L t\«u'\h Y

QM’YbYL “\M °\WQ\U\ \f\a\\—ém) CAA Ll e enmvia W\ 3YSLMS.

(}v\m““e
%%\Ac\??wuth\ w oo Id et ew vea s M‘l o Veay clean

s\Y\AJ oS v MU\/(V\> e s and  aan ’?O\.;\L L._a\n_ e e ’PMMTSIU\JL.(L

alm M&LL-J\U\) clan M yvew il wad coomThmana o e, b

/\-L-u. b\t\'\'w' L\MQU‘-Q_A' e\ b\nT
D\T‘PW?V\QLL v U\ Ve UN lw(/u.l\nh ,A:”\ . 0., I.‘f--l /

\
G‘VMT s

Le uucomhoverviad, E‘—%“N.ASLML thaie PeruMicam alliv  an IV

\\‘.\\ WA &y oLr'\ch it ngn:":ﬂ.::és:: even. Ty Lk el anpau naa

Tl UL syshom and erbeandy b by Mo equdiahiey preans Theanq

ounw'gv'\c»\,\' Al v'\lvk) .
AL G Tl -




Tl nnmwl.o\'\m ?wm\tl L Xh:u W

and t»kgé irst Lady’s Office — agree that @n innovative and responsible approach to
addressing this issue. '

PROCEED
HOLD OFF AT THIS TIME

LET’S DISCUSS
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May 21, 1999

DECISION MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH
releen
Your Grambling State University ¢ encement address this Sunday focuses on the

need to empower parents in this new econpémy with greater tools to balance their responsibilities
to their jobs and their families. You will anneuncesa new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as that term is defined forthe-purpese-efapplying the Family and Medical Leave Act
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an
ill relative. This new policy will enable federal workers to use the sick leave they have earned on
the job to take care of a loved one with a serious health condition.

The DPC has also led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their Ul trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating
conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have predictably weighed in strongly against opening up UI for this
purpose.

Taking a non-legislative step to advance paid leave for American workers would be a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use their Ul system in
this way (as many argue is very likely), advancing a proposal that would allow State
experimentation would send a strong message that making leave affordable for workers is a new
priority and that States should be thinking of creative ways to provide paid leave benefits for—

CIS. /t
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However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of ngch a system, if ever fully implemented in all States, would
be significant (estimates begin at $2). Second, the breadth of purposes covered by the FMLA
raises concerns. The majority of FMLA-covered leave is taken by workers caring for their own
serious health conditions, and advancing a policy of providing UI benefits for this leave might
transform the Ul system into a paid sick leave program lead, migniﬁcant and regressive
substitution effects (employers may abandon their sick’leave benefit programs). Third, while
today most UI tax collection is “experience rated” (meaning that employers pay into the system
based on their workers use of it), the cost of this new policy should be(_bome as broadly as
possible to guard against unintended labor force repercussionsmmen of child-bearing age.

Your advisors have considered various ways of advancing the policy of paid leave while
also mitigating the potential for unintended negative consequences. Ideally, we would issue a
regulation that confines the allowance of new UI benefits to parents following birth or adoption
(and, perhaps, other analogous, limited categories) and ensuring that these new benefits are not
“experience rated.” The DOL Solicitor’s office advises that while regulations provide us with
significant lé?&%gho set parameters for State programs, we may not have the authority to limit
their scope as much as we would like. s, we believe that we can accomplish much the
same thing with woader regulation enycompassing all FMLA applications if (a) you focus on
new parents in the Presidential ]ZSirectiv to DOL initrating the regulatory process, and (b) DOL
accompanies the regulation with model State legislation vQnfining State programs to new parents
and ensuring that the new benefit is nof “experience rated.”

This construct does not mitigatg all danger of unintended xonsequences. We cannot
ensure, for instance, that States would fpllow the model legislation\we would propose and elect
only to grant UI benefits to new parents, rather than the full category’of FMLA covered leave.
However, we would send clear signals gbout what the Administration believes is an appropriate
new use of Ul benefits and use the modg! State legislation to guide Statey in the right direction.
Furthermore, you would only be on recqrd as supporting this narrow new tse of UT trust funds.

This option allows us the benefit of moving forward the important dgbate of making
leave affordable for new parents, while also mitigating many potential downsides. All of the
offices involved in this process — the NEC, OMB, DOL, CEA, and the First Lady’s Office —
agree that this is an exciting and respongible approach to addressing this issue.\

(o Even | e
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May 2#,'1999

DECISION MEMORANDUM FOR THE PRESIDENT
FROM: - BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

Your Grambling State University commencement address this Sunday focuses on the
need to empower parents in this new economy with greater tools to balance their responsibilities
to their jobs and their families. You will announce a new study by the Council of Economic
Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick leave to care for a spouse, child, or parent with a “serious health
condition,” as that term is defined for the purpose of applying the Family and Medical Leave Act
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an
ill relative. This new policy will enable federal workers to use the sick leave they have earned on
the job to take care of a loved one with a serious health condition.

The DPC has also led a policy process to examine non-legislative options for action to
enable States on a voluntary basis to use their Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their UI trust funds — Massachusetts, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures that would do this. Three of the four States, anticipating

_conformity problems, have asked for comment from the Department of Labor (DOL). While
many question the prospects of State legislative efforts, DOL has been pressured from Senators
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this
flexibility; business groups have predictably weighed in strongly against opening up UI for this
purpose.

Taking a non-legislative step to advance paid leave for American workers would be a

bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking
leave, particularly for lower income workers. Even if no State elected to use their Ul system i

. L . . '
this way (as many  Argue 15Am?ely), advancing a proposal that would allow States to CM
this way would carry a strong message that making leave affordable for workers is a priority and
that States should be thinking of creative ways to provide paid leave benefits for workers.

However, the challenges and risks to embracing an expansive change to the Ul system are
considerable. First, the expense of such a system, if ever fully implemented in all States, would
be significant (estimates begin at $2). Second, the breadth of purposes covered by the FMLA

IS



raises concerns. The 'ﬂgajority of FMLA-covered leave is taken by workers caring for their
own serious health conditions, and advancing a policy of providing UI benefits for this leave

might transform the Ul system into a paid sick leave program and lead to significant and £ b
regressive substitution effects (employers may abandon their sick leave benefit programs). QS‘:L A

Third, while today most Ul tax collection is “experience rated}’ ’ (meaning that employers

tely), ttwottd-betmportant-that-the ol v

Ne eest—e£thls new pollcy-fé—vbome as broadly as possible to guard against unintended labor force workeens

repercussions on women of child-bearing age. L

Your advisors have considered various ways of advancing the policy of paid leave while
also mitigating the potential for unintended negative consequences. Ideally, we would issue a
regulation that confines the allowance of new Ul benefits to parents following birth or ad
(and, perhaps, other analogous limited categories) and ensuring that thefcostdef such a program M
are “experience rated”’). The DOL Solicitor’s office advises that
whi fons provide us with 51gmﬁcan abtlity- set parameters for State programs, we may
fiot have th#e authority to limit the's scope as much as we would like. Nonetheless, we believe that
we can accomplish much the same thing with a broader regulation encompassing all FMLA
applications if (a) you focus on new parents in the Presidential Directive to DOL initiating the
regulatory process, and (b) DOL accompanies the regulation with model State legislation
confining State programs to new parents and ensuring that the new benefit is not “experience
rated.”

This construct does not mitigate all danger of unintended consequences. We cannot
ensure, for instance, that States would follow the model legislation we would propose and elect
only to grant Ul benefits to new parents, rather than the full category of FMLA covered leave.
However, we would send clear signals about what the Administration béelieves is an appropriate

. new use of UI benefits and use the model State legislation to guide States in the right direction.

Furthermore, you would only be on record as supporting this narrow new use of UI trust funds.
This option allows us the benefit of moving forward the important debate of making
leave affordable for new parents, while also mitigating many potential downsides. All of the

offices involved in this process — the NEC, OMB, DOL, CEA, and the First Lady’s Office —
agree that this is an exciting and responsible approach to addressing this issue.

PROCEED
HOLD OFF AT THIS TIME Bﬂﬂ(

LET’S DISCUSS
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May 20, 1999

DECISION MEMORANDUM FOR THE PRESIDENT W

FROM: BRUCE REED

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH

add s
“Your commencement speech this Sunday rambling State Universit))focuses on the
need to empower parents in this new, €conomy with greater tools to balance their responsibilities
to their jobs and their familie}}m will announce a new study by the Council of Economic

Advisors that analyzes the “time crunch” that parents increasingly feel. In addition, you will
announce a new policy that addresses this challenge for federal workers. You will direct the
Office of Personnel Mayg{mem to revise its regulations to allow federal workers to use up to 12
weeks of accrued sick feave to care for a spouse, child, or parent with a “serious health
condition,” as tha/t térm is defined for the purpose of applying the Family and Medical Leave Act
(FMLA). Cu Tpently, federal workers are allowed to use only 13 days of sick leave to care for an
ill relative. “This new policy will enable federal workers to use the sick leave they have earned
on the job to take care of a loved one with a serious health condition.
That wold Lo Nar

The DPC has also led a policy procgss to examine non-legislative options for action to
enable States on a voluntary basis to use fheir Unemployment Insurance systems to provide
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses
in their UT trust funds — Massachusettg, Vermont, Maryland, and Washington — had bills
introduced in their State legislatures to u'SE‘Unemp’roymerrt-{nsuraTrce-(H{)—to-paydeudnals on
some-formrof FMEA~coveredteave. Three of the four States, anticipating conformity problems,
have asked for comment from the Department of Labor (DOL). While many question the
prospects of State legislative efforts, DOL has been pressured from Senators Kennedy, Dodd,
Leahy, and Murray, the AFL-CIO, and women’s groups to allow States this flexibility; business

groups have predictably weighed in\against opening up UI for this purpose.

ap-
Taking a non-legislative step to advance paid leave for American workers wouhﬁ a
bold way to enable workers to spend more time with their families in important times. The 1996
FMLA Study, A Workable Balance, found that 40 percent of leave-takers report that they cut
their leave short due to lost wages, and 64-percént of respondents who did not take leave when
needed (3.4 percent of respondents) citg/cost as|a barrier. Furthermore, the study found that
lower-skilled, poorer workers are far I¢ss likely/to have any wage replacgment for FMLA leave;

’6“\/ (s Wer Mtome Windeos .
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However, the challenges and'risks to embracing an expansive change to the UI system

are considerable. First, the expenge of such a system, if ever fully implemented in all States,
would be significant (rﬁﬂ'ﬁ'@ﬁfr m $2 to $9 billion annuall@m—the—fem&—ef—higher—&ax_on
businessy. Second, the breadth of purposes covered by the FMLA raises concerns. The vast
majority of FMLA-covered leaﬁe is taken by workers caring for their own serious health
conditions, and advancing a policy of providing UI benefits for this leave might transform the Ul
system into a paid sick leave program and lead to significant and regressive substitution effects
(employers may abandon their|sick leave benefit programs). Cevering sickleave-could alsolead
to-abuse-ofthis-peltcy. Third, paid FMLA leave could lead employers to police workers taking EMLA- 9
leave to a ne ourthy while today most Ul tax collection is “experience rated” (meaning

at employers whose workers claim Ul benefits pay into the system proportionately), it would
be important that the cost of this new policy is borne as broadly as possible to guard against
unintended labor force repercussions on women of child-bearing age. [Finally, data collection of
initial claims or maintaining DOL authority as best possible? Abuse?]

Your advisors have devised a proposal to take significant action in this area, while a2
mitigating the potential for unintended negative consequences. You would direct the
Department of Labor to work with States on ways to use their UI systems to fund paid leave for
parents cnly following birth or adoption. (You might also ask DOL to consider whether other
categories of leave would be appropriate). In so doing, you would direct DOL to develop
regulations that deﬁne the scope of States’ authority to provide this new benefit and se
parmeters for their actlmn addition, DOL would develop model legislation that guides States 1w
slethenfingthisenange. To the fullest extent possible, DOL would address-i#sthe issues 3ol
discussed above in the regulation,,s Luch as a separate data cojlection requirement. Remaining

policy issues would be addressed jn the model State legislation that would accompany the

regulation. Wl U ondd e Vo o~ Shides

This construct does not mitigate all danger of unintended consequences. We cannot
ensure, for instance, that, States would elect
only to grant Ul benefits to new parents, rather than the full category of FMLA covered leave.
However, we would send clear signals about what the Adminjstration believes is an appropriate
new use of UI benefits and use the model State legislation to guide States in the right direction.
Furthermore, you would only be on record as supporting this harrow new use of Ul trust funds.

This option allows us the benefit of moving forward the important debate of making ~
leave affordable for new parents, while also mitigating many potential downsides:

Even if no State chooses to adopt this significant change in State UI policy, this step would be an
important signal that States should be thinking of creative ways to provide paid leave benefits for
American workers.

____ PROCEED rdin <rotnind

HOLD OFF AT THIS TIME M
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To: Nicole R. Rabner/WHO/EOP
ce: Larry R. Matlack/OMB/EOP —

Ny
becce:
Subject: Re: Paid Parental Leave i} C‘Jfé\;:j NOR

Nice to know you are still in there pitching. | suppose for a first meeting, it would be me and Larry
Matlack and a couple of his examiners (we'll pick them), and at the policy level, Chow. Pls invite
Barbara to the first discussion.

To be sure to get us, don't schedule your meeting Monday 9-12 or 2:30-4; Tuesday 10-1 or 3:30 -
4:30; Wednesday 9-11:30 or 2-3. There is lots of '00 Budget stuff going on.

Nicole R. Rabner

Nicole R. Rabner

10/22/98 06:53:04 PM
Record Type: Record

To: Barry White/OMB/EOP@EOP

cc:
Subject: Paid Parental Leave

Barry, we are exploring, in the "new ideas" category of budget-related initiatives, a paid parental
leave proposal with the DOL using the Ul system (you'll remember this proposal discussed in
conjunction with the child care initiative last year this time). Early next week, we plan to call a
preliminary meeting to discuss the proposal, which, | suspect, will help us prepare for a DPC
Deputies or Principals meeting in the coming weeks. Who at OMB should we include in the
preliminary discussion meetings?

= ’M\@Z’LW



January 5, 1998 Final

MEMORANDUM FOR El\/[IL PARKER
AMY FINKELSTEIN
GUS GAUCHER

FROM: JOHN FRASER

SUBJECT: FMILA Estimates

682 P@2

OCT 8B 'SB @7:12

Go\ 7 “IB

Per this morning’s request, here is an estimate of the number of covered and eligible leave takers
whose longest leave was for maternity-disability or care of a newborn, adopted or foster child
whose leave was over 12 weeks. This comes from the 18 - month long FMLA survey.

Estimated are (1) the number of covered employees whose longest leave was for (a) maternity
disability or (b) care for a newbom, adopted or foster child; (2) the number of these leave takers
who took leave for more than 12 weeks (85+ days); (3) an adjustment to factor out those leave
takers who, although at a covered site, would have been ineligible for FMLA; and (4) an estimate
of the number of covered and eligible leave takers whose longest leave was for matemnity-
disability or care of 2 newbom, adopted or foster child whose leave was over 12 weeks.

A. Maternity-Disability

B. Newborn, Adopted, Foster

Totals

1. From table 5B covered worksites

563,153

1,972,861

17.1 % of all leave

2. From table 5D leave takers at covered worksites taking more than 85 days

x 0.424 x 0.162
238,777 319,603
3. Eligibility Adjustment*
x 0.83 x 0.83
4. Estimated leave takers
198,185 265,270 463,000

* eligibility adjustment is an average for all covered leave takers and does not distinguish
differences in eligibility among those taking parental leave and other types of leave.
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11/26/97 3:00 PM :

Thanks to the Family Medical Leave Act, signed into law by President Clinton on
February 5, 1993, millions of Americans can take unpaid leave from their jobs (upto 12
weeks per year) to care for an infant after birth or adoption - and know that a job will be
waiting for them when they return. But many of those workers are unable to take the full
amount of FMLA-protected time they need, because they simply can't afford to go that
long without a paycheck. And other workers who, although not protected by FMLA,
have access to unpaid leave can face the same dilemma.

To address this obstacle, the Administration could propose the creation of a New Parent
Paid Leave Plan, to provide eligible parents with partial wage replacement for up to six
weeks. While careful consideration needs to be given to the effect of such a program on
employer benefit plans, design elements of a workable program would include:

* Income cligibility; Eligibility to receive funds would be tied to income. The simplest
approach would be to set a family income cap -- only parents with family earnings
below a set amount would be cligible to receive new-parent paid leave. An

alternative but more complicated approach would be to vary the benefit amount by
family income.

Pros: - Assists the families that arc most likely to face a financial barrier to
taking family leave for a newborn/adopted infant.

- Limiting eligibility to workers protected by the FMLA would exclude
those most likely to benefit from such a program.

. *  Workforce attachment:

1. Prior to receiving henefit: New parent paid leave would be available to those
qualifying parents who are authorized to work in the U.S. and have been in the
workforce -~ part time or full time - for each of the fifty-two wecks prior to
giving birth/adopting.

Pros: - Funds available to all working parents, regardless of FMLA coverage
- Links eligibility to connection to the workplace and to the concept of
wage replacement. : '
- One year requirement demonstrates pre-pregnancy workforce
participation.
- Minimum standard for amount of time in the workforce teflects FMLA
concept and excludes from eligibility those whose workforce
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participation was minimal.

. - If Ul administers the program, they will have access to employment
: information for all Ul-covered workers

Cons: - If Ul administers the program, an alternative method of confirming
eligibility would be necessary for non-Ul covered workers (c.g., self-
employed, independent contractors, etc.) -- for example, proof of receipt
of wages during the time period. This would add cost to the proposal.

- If UI administers the program, it may be simpler if the eligibility

requirement is the same as for UI - work in roughly 20 of the preceding
52 weeks. (Note, however, that states have discretion to have additional
Ul qualifying requirements.)

Note: If data indicates that workers most likely to need paid leave have
generally worked for less than one year, we should change the one.year
requirement as appropriate.

2. After receiving benefit: Workers could receive benefits regardless of whether
they intend to return to their job, or whether they in fact return.

Pros: - Eligibility based on return to employment or the workforce would
require a penalty/recovery scheme for those who - for whatever reason
-- fail to return to work in a timely manner.

- Commission data indicates that Jower income workers, the ones most
likely to need wage-replacement, are the least likely to return to work
following the birth or adoption of an infant.

Cons: - Parents who voluntarily leave their jobs to care for newborn/adopted
infants have presumably decided they are not financially dependent upon
their wage, and therefore do not need a wage replacement benefit. (The
lower any income requirement is set, the less this problem exists -- fewer
eligible parents will be financially able to quit their job.)

. B:mﬂ.[_dnmmmd_nnnng. Benefits would be available only for the first six weeks
following birth/adoption. A worker with access to employer-paid leave who also

wanted to participate in federal paid leave would have to use the federal benefit
before using employer-paid leave.

Pros: - Simpler to administer
- Minimizes disincentives on employers who might otherwise provide
benefits or more generous benefits.
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_ Cons: - To the extent that an employer benefit plan limits post-pregnancy use of
sick leave to a period immediately following birth, female workers with
accumulated paid sick leave who give birth may not be able to use paid -
sick leave after six weeks.

- May not cover time at home for newborn babies/mothers who have
extended hospital stays.

Administration/Implementation: The program would be administered, and the

benefits paid, through the state Ul system. State participation would not be
mandatory.

Pros: - State employment security agencies (SESAs) have experience in making
payments as agents of the Federal government in the case of other
programs, such as Trade Readjustment Allowances. In FY 98 there are
about 40,000 TRA recipients collecting about $230M in benefits at an
administrative cost of about $5 M per year, which would provide an order
of magnitude in evaluating this proposal.

- States are able to perform these functions under agreement with a Federal
agency assuming suitable arrangements can be made to meet the cost of
administering this separate payment system.

Cons: - To the extent that SESAs are asked to make eligibility determinations that
differ from those under the UI system, staff training and administrative
costs would rise substantially.

- Since the costs of the benefits would be coming from a fund other than
the State trust fund (unless Federal law is amended), it may be expensive |
for the States to establish the alternative procedures necessary to make
the payments.

- States are currently underfunded for UI administration costs and would
not be able to cmbark on a new program without some funding
guarantees. :

Benefit amount: Simplest approach would be to set one benefit amount available to .
all eligible workers: $200 per week (based on UI average benefit of $190.19, which
represents 35% of the average weekly wage). Alternatives could include having one
or two benefit levels, keyed to income ranges.
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POTENTIAL CHANGES FOR FMLA

“éDD PAID LEAVE COVERAGE FOR 6 WEEKS OF NEWBORN CARE
M

Maximum number of women 3,378,000 with newboms in a given year (CPS) ;
Assume that 1,834,000 will return to work (LFPR of those with <1 year olds)
Assume between 20-33% will be ineligible (tenure data) [will be checking lower bound with

work experience data]
Using bounds implies between 1,467,200 and 1,228,780 would make tenure cut and may want

leave to take care of infant
Without means testing implies cost of (at $200x6wecks=1200 cach mother) = §1,760,640,000 -

and $1,474,536,000 (w/o administrative costs)
How many of these women would meet an income eligibility cut?
Median income for families with children under 3 - $36,626. If this was the cut off than % of —7 PD
potential above would not qualify so cost would be half -- so between $880,320,000 and {I) ?"
$737,268,000.
.Add administrative costs of approxxmatcly $200,000 ($60m to change Ul base period and $140m b (’[) ;
to add payment system to Ul [no basis for this number]) and proposal costs out at $1B,

. ( “\y

o~
EXTEND COVERAGE FROM 50 TO 25 PERSON ESTABLISHMENTS
M“ N
\
EXTEND BENEFITS FROM 12 WEEKS TO 26 WEEKS \ﬁ g5
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Bergman Terry <bergman-terry @dol.gov>
11/12/99 01:05:45 PM

Record Type: Record

To: Ann O’'Leary/OPD/EOP

cc:
Subject: The Birth and Adoption regs

| don't know if you saw the Daily labor report article today on the upcoming
regs, but | thought | would flag it for you. In addition, | understand that
Robert Pear of the NY Times has asked to speak to our Solicitor today on the
issues raised in his earlier article.

We're concerned that these press reports (which key on business oppositions
and the reversal of our old position on "able and available") are framing

the debate on the regs, when the proposed rules themselves would answer a
number of the more difficult questions. | was at the dentist this morning

when this issue came up in a staff meeting, but | understand that our Deputy
COS was going to make some calls to the White House (my guess is through
Cabinet Affairs) trying to get clarification on the timing of the regs.

We really want to get them out....can you give me any update on the thinking
about an event? Without WH clearance our Dep Sec will not allow the package
to be signed and sent to the Federal Register.
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DATE: May 26, 1999
TO: Winnie Stachelberg, Political Director
FROM: Seth Kilbourn, Deputy Director for Health and Family Policy

Barbara Menard, Senior Policy Advocate

SUBJECT: Federal Government Family-Friendly Workplace Policies

In the past month, the President has announced two new policies that will greatly assist Federal
employees who have a family member with a serious medical condition. We applaud the President’s
efforts to set an example for the private sector by creating new family-friendly workplace policies for
Federal government employees. We are concerned, however, that if these policies are specifically
linked to a particular definition of family, many federal employees will be unnecessarily denied those
benefits.

Last week, the President proposed to extend from 13 days to 12 weeks the amount of accrued sick
leave a Federal government employee may take in order to care for a sick family member. (See
attached Executive Memorandum) The 12-week cap appears to be based on the Family and Medical
Leave Act (FMLA) and the President’s memorandum specifically refers to “serious illness as defined
by the FMLA”. Our concern is that FMLA, which defines a spouse as a “husband or wife as
recognized by a state”, will be similarly used to define the particular family members for whom a
Federal employee can take his or her sick leave.

It is our understanding that the current policy allowing the use of 13 days of sick leave to care foran™
ill family member is governed by each agency individually and is not restricted by definitions in the
FMLA. Thus, it is possible that employees whose agencies had previously allowed them to take sick
time to care for an ill partner may not even be able to use any sick time to care for their parcner
under the new policy.

The Office of Personnel Management has not yet proposed formal regulations that would
implement the President’s Executive Memorandum. We recommend that the Domestic Policy
Council to work closely with OPM to ensure that, at the very least, Federal employees do not take a
step backward in their ability to care for their families under this new policy. Further, we would like
to encourage the DPC to ensure that the new 12-week sick leave expansion include a more broad
definition of family m ember than what is currently in the FMLA. Again, while we applaud the
President’s efforts to make the Federal government a more family-friendly workplace, we want to
ensure that all employees are included in that effort.

On a separate but related issue, we also recommend encouraging the DPC to work with OPM on
the definition of “eligible relative” in implementing the President’s proposal to allow Federal



government employees to purchase group long-term care insurance for themselves and eligible
relatives. The authorizing legislation for this program includes language that allows an “eligible
relative” to be defined by the Office of Personnel Management or by the individual insurance
companies with which the Federal government chooses to contract. We sincerely hope that OPM
and at least one of the insurance companies available for this program will define “eligible relative”
appropriately.

We recommend a meeting with key White House staff next week (anytime June 1 - 4) to discuss
these two policies and the broader issue of definitions of family during the formulation of future
family-friendly initiatives.
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release May 24, 1999

May 24, 1999
MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: New Tools to Help Parents Balance Work and Family

Since I became President, my Administration has worked hard to make sure
that parents have the tools they need to meet their obligations at home
and at work. I am proud that the very first bill I signed into law was
the Family and Medical Leave Act (FMLA). Since 1993, the FMLA has
allowed millions of Americans to take up to 12 weeks of unpaid leave --
without fear of losing their jobs -- to care for a newborn or adopted
child, to attend to their own serious health needs, or to care for a
seriously ill parent, son, daughter, or spouse. Too many American
workers, however, have been unable to take the leave they need because
they simply cannot afford to go without a paycheck.

Therefore, I am taking new steps toward enabling workers to take the
leave they need.

First, I hereby direct the Secretary of Labor to propose regulations
that enable States to develop innovative ways of using the Unemployment
Insurance (UI) system to support parents on leave following the birth or
adoption of a child. In addition, I direct the Secretary to develop
model State legislation that States could use in following these
regulations. In this effort, the Department of Labor is to evaluate the
effectiveness of using the UI system for these or related purposes. In
a 1996 study conducted by the Commission on Family and Medical Leave,
lost pay was the most significant barrier to parents taking advantage of
unpaid leave after the birth or adoption of a child. This new step will
help to give States the ability to eliminate a significant barrier that
parents face in taking leave.

Second, I direct the Director of the Office of Personnel Management to
propose government-wide regulations to allow Federal employees to use up
to 12 weeks of accrued sick leave each year to care for a spouse, son,
daughter, or parent with a "serious health condition," as that term is
defined for the purpose of applying the FMLA. Currently, the amount of
sick leave that can be used to care for a family member who is ill is
limited to 13 days each year for most Federal employees. By enabling
Federal workers to use the sick leave they have earmed, we will
eliminate a significant barrier to caring for a family member with a
serious health condition. The use of paid sick leave under this policy
will be subject to the same conditions as the use of unpaid leave for
these purposes under the FMLA. In particular, the same notification and
certification requirements that govern the use of unpaid leave to care
for a spouse, son, daughter, or parent under the FMLA will apply to
Federal employees who use paid sick leave for this purpose. I believe
the Federal Government has an important role to play in setting an
example for the Nation.

Finally, I direct the Director of the Office of Personnel Management to
establish an Interagency Family Friendly Workplace Working Group within
90 days to promote, evaluate, and exchange information on Federal
family-friendly workplace initiatives. I also direct the head of each
executive department and agency to appoint a family-friendly work/life
coordinator to serve as a member of this Working Group. Working Group
representatives will be responsible for making sure that Federal
employees are aware of the full range of options available to them to
meet their personal and family responsibilities (such as altermative
work schedules, telecommuting, part-time employment, and job sharing).

5/25/99 1:03 PM
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The coordinators also will provide employees with information about
child and elder care resources currently available in their communities,

and establish and promote parent support groups, elder care support
groups, and on-site nursing mothers' programs.

WILLIAM J. CLINTON

20f2 5/25/99 1:03 PM
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PRESIDENT CLINTON: HELPING PARENTS
MEET THEIR RESPONSIBILITIES AT HOME AND AT WORK
May 23, 1999

Today, in a commencement speech at Grambling State University, President Clinton announced
new steps to help workers meet their responsibilities to their jobs, and their more mportant
responsibilities to their families. The President put forward two new proposals to make leave
more affordable for American workers. In addition, he released a new report that examines the
“time crunch” that parents increasingly feel as they struggle to balance their responsibilities at
home and at work.

Working to Make Parental Leave More Affordable. A 1996 study by the Commuission on
Family and Medical Leave found that loss of wages was the most significant barrier to parents
taking advantage of uopaid leave following the birth or adoption of a child. Today, President
Clinton directed the Secretary of Labor to propose new regulations and modcl state legislation to

. enable states to develop innovative ways of using the Unemployment Insurance (UI) system to
support parents taking leave to care for a newborn or adopted child. Several States recently have
asked the Administration whether they could use the Ul system for this purpose consistent with
federal law. The new regulations will authorize this expansion of the Ul system, thereby
allowing states that wish to use unemployment insurance to assist new parents to put their plans
into effect.

Enabling Federal Workers to Take Paid Leave to Care for Sick Family Members. Inan
effort to set an example for all employers, President Clinton also today directed the Office of
Personnel Management (OPM) to revise its government-wide regulations to allow federal
employees to use up to 12 weeks of accrued sick leave each year to care for a spouse, son,
daughter, or parent with a “serious health condition,” as that term is defined for the purpose of
applying the Family and Medical Leave Act. Currently, the amount of sick Jeave that can be
used to care for a family member who is ill is limited to 13 days each year for most federal
employees. By enabling federal workers to use more of the sick leave they have earned,
according to conditions established by the FMLA, this measure will remove a significant barrier
to caring for an ill family member. The President also has directed the OPM to establish an
Interagency Family Friendly Workplace Working Group to develop, promote, and evaluate
federal family-friendly workplace initiatives. The President previously has taken other actions to
ensure that federal government is a model employer, including: allowing federal employees to
donate annual leave to other employees; expanding flexible family-friendly work arrangements,
such as job sharing, career part-time employment, alternative work schedules, telecommutimg,
and satellite work locations; and directing improvements in the quality of federally sponsored
child care.

A New Study on the Amount of Time Available for Families. The President released a report
by his Council of Economic Advisers (CEA) today that details the factors that have led to
decreased amounts of time available for parents to spend with their children. The report,
Families and the Labor Market, 1969-1999: Analyzing the “Time Crunch, ” demonstrates that
the increase in hours mothers spend in paid work, combined with the shift toward single-parent
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families, has resulted in families experiencing an average decrease of 22 hours a week (14
percent) in time that parents spend with their children. The report concludes that the increased
time at work among parents requires policy-makers to seeck new ways to promote strong families,
including greater flexibihity in paid work hours, more affordable child care, better support for
families with low-wage earning parents, and methods for encouraging two-parent families to
form and stay together. '

Advancing An Agenda To Help Parents Balance Their Responsibilities At Home And At
Work. In his balanced budget request, the President put forward a bold agenda to provide
families with greater tools to meet their responsibilities at home and at work. This agenda
mcludes: an historic initiative to make child care better, safer, and more affordable for working
families; a tripling of our investment in after-school programs through the 21* Century
Community Learning Center program; a new tax credit to help Americans struggling with long-
term care costs; and proposals to expand the Family and Medical Leave law to cover more
workers and allow leave for more parental activities, including parent-teacher conferences and
routine doctor’s visits.
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Notification of key stakeholders an UT-FMLA announcement
I. Advance Netification by White House

Senaror Edward Kennedy -- Massachusetts is one of 4 states with pending legislation. The
Senator has written to the Secretary on the issue and stafl (Michael Myers) has followed this issue
aggressively.

Senator Chris Dodd -- Served on Family and Medical Leave Commission which recommended
use of UI for paid lcave; co-signed Kennedy letter to Secrctary Herman.

Senator Patrick Leahy -- Has supported VT legislation in past two legislative sessions; has
wrillen to Secretaries Reich and Herman; previous DOL letter raised conformity issues and
suggested that the State use the separate fund method.

Senator Patty Murray -- Has also written op this subject.

Leacdership - courtesy calls to Senator Daschle and Rep. Gephardt are also recommended.
Labor -- Gerry Shea of the AFL-CIO

Women's groups -- Judith Lichtman of the National Partnership for Women and Families.

NOTE: The likely reaction from Senator Kennedy and other advocates will be twofold:

1) Policy does not go as far as they would have liked (States could not adopt pending legislation
and must await DOL regulations, which would also limit the scope of the experiment.)

2) They had expected to be consulted on the range of options prior to a policy announcement.

II. Advance Notification by DOL

Rep. Nancy Johnson - Secretary Ilerman has an appointment with the Ways & Means Human
Resources Subcommittee Chair next week on the issuc of the proposed Welfare-to-Work
reauthurization, and significant good will could be lost it a hcads-up to staff is not provided. Ways
& Means staffer Ron Haskins, who has advocated stregthening the work requirementy in Ul will
likely oppose this policy, especially given the opposition of employer groups.

Rep. Ben Cardin -- Staff call also recommended. Not only is he the subcommittee ranking
minorily member, but Maryland is one of the states where legislation has been filed and reaction
from partics on both sides of the 1ssue is likely to be swift. We do not konow 1f he has taken a
position on the state Jegislation.

111l. Monday Follow-up by DOL

Remaining authorizers; key members: Scnators Roth and Moynihan; Reps Levin and English
(sponsors of Administration UJI Reform bill)

@oo2
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State groups -- Interstate Conference of Employment Securily Agencies (ICESA) and National
Governors Association (NGA) should be called; new policy will shift the pressure to the Srtates.

Business/Employer Organizations -- UWC has been spearheading a letter-writing campaign

against a change in policy. Significant co-signers have been: US Chamber of Commerce, NFIB
and NAM.

Prepared 5/21/99



aueaeeeee [doo1

05/21,99 FRI 10:39 FAX 202 219 5120 0CIA

URGENT

UNITED STATES DEP? OF LABOR
FAGSIMILE TRANSMISSION

OFFICE OF CONGRESSIONAL AND INTERGOVERNMENTAL AFFAIRS

200 Constitution Avenue, N.'W. Confirmation: 202/219-6141

Room S$-1325
5/ 7 |

Washington, DC 20210

To: Q\,\)CO LQ,

DEPARTMENT /COMPANY ¢ { @ -
FacsiMILE NwBer: U 5 ( - 287K

FroM: DarLA LETOURNEAU

NUMBER OF PAGES INCLUDING COVER:

FACSIMILE REPLIES:
CONGRESSIONAL AFFATIRS 202/219-5120
INTERGOVERNMENTAL AFFATIRS 202/219-5736
IMMEDIATE OFFICE OF THE ASSISTANT SECRETARY 202/219-5288

D DI/SNLA ssuT — Quh\ Lo ol J

/f”\v Male Suve : VA S~ s
Ldty Lo~ busiress YOV ~+o
g(--(/((/l"a— ‘e .

MESSAGE:




' 05/21/99 FRI 10:39 FAX 202 219 5120 0CIA @002

05/20/089 15:44 FAX 202 842 2556 UWC & NATL FOUND doo2
™AY 28 *99 157'54' FRrR TO SEIBYZ2ISS6 r.a2 "I’
;.
May 18, 1999

The Honorable Alexis M. Herman
Seccretary of Labor

U.S. Departrment of Labor

200 Constitution Avermie, NW
Washington, DC 20210

Decar Secretary Herman:

We understand thaz the Deparunent’s longstanding position with respect wo the Family and
Medical Leave Act (FMILA) and Unemployment Insurance (UI) is under review. Specifically,
we understand that yon are being urged to chamge federa] FUTA standanis to permit states to
provide workers who are slready on leave under the FMILA to simultanesusly collect UL

The DOL Bureau of Emplayment Security (now the Unemployment Insiirance Sexrvice) stated in
1962 thar: “The qualifying requirement and the requirement that claimants be able and available
for work are the two halves of a singlc roquirement that protection be limited to unemployed
members of the labor force." Allowing workers on FMLA leave w collect 'UJ would undermine
both the spirit and the law of the Fedceral/state unemployment program. ([t i3 mappropriate to
even consider advancing such a fundamental philosophical change of this magnitude thorough a
“back door” change in a longstanding DOL interpretation. Most unfortunately, for workers who
find themselves our of work, this proposal would divert UT tax dollars by paying benefits o
claimanrs who are not even looking for wark. The proposal would escalate Ul costs and resuR in
cmployers who arc cxcmpit from the FMI A subsidizing thosc who arc not.

We urge you to maintain the Department’s current position that states milst require claimanrs 10
be available for work in order to qualify for Uaemployment Insurance. Allowing for
Unemployment Insurance for workers on Family and Medieal Acl Leave wauld imdeomine both
the spirit and the letter of both the FMLA and the Ul program. If you have any questions
concerning this issue, please feel fres to have your staff contact Pric Qxfeld at UWC-Strategic
Services on Unemployment & Workers' Compensation at (202) 682-1515, Deanna Gelak ar the
Society for Human Resource Management at (703) 535-6027 or any of the associations,
companies and arganizations listed below.

Sincerely,

Associated Builders and Contractors

Amcrican Hotel & Motel Assoriation

American Rental Association

American Trucking Association

Americans for Tax Reform

Associated Gencral Contractors

Association of International Automobile Dealers
Aszociarion of Intemarional Automobile Mamifacturers
Food Marketing Instmuic

Guoodyear Tire & Rubber Company

Inmemarional Mass Retail Association

05/20/99 15:41 TX/RX NO.2142 P.002 ]
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Lanrdan Associates, Incorparated

Maryland Chamber of Commerce

WMitsubisli Motor Mamufacturing of America

Montgomery Maryland Chapter of the Society for Fluman Resource Mansgement
National Association of Manufaciurers

National Associstion of Remilers

Narional Federation of Independemn Business

Natonal Mining Association

National Restsurant Association

Printing Industries of America

Society for Human Rescurce Management

fmall Business Survival Caommittes

UWC-Sumtegic Servioes on Unemploymecnt & Workers' Compensation
United Statr= Chamber of Commerce

University of Chirage Hospital System
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May 18, 1999

The Honorable Alexis M. Herman
Sccrenary of Labor

U.S. Dopartment of Labor

200 Conatitution Avenuc, NW
Washington, DC 20210

Dear Secretary Herman:

We wmderstand that the Deparoment’ slongsmndluposmonwﬁﬂ:rwpec:m the Family and
Medical Leave Act (FMLA) and Unemployment Insurance (UT) is under review. Specifically,
we undcrstand that you are being urged to change federal FUTA standanis to permit states to
provide workers who are already on leave under the FMILA to simultane>usly collect UL

The DOL Burean of Employment Security (now the Unemploymemt Insurance Service) stated in
1962 thar: “The qualifying requirement and the requirement that claimants be able and avallable
for work are the two halves of a single requirement that protection be imited to utmemployed
membess of the labor force.™ Allowing workers on FMLA leave 1o collect Ul would undermine
both the spirit and the law of the Federal/state wnemployment program. [t i3 inappropriatc to
even consider advancing such a fundamental philosophical change of this magnitude trough a
“back door” change in a longstanding DOL interpretation. Most unfortunataly, for workers who
find themselves our of work, this proposal would divert Ul tax dollars by paying benefits
claimants who are not even looking for work. The propasal would escalate Ul costs and resukt in
employers who arc cxcmpt from the FML A subsidizing thosc who arc not.

We trge you to maintain the Department’s current position that states miist require claimanis 1o
be available for work in order to qualify for Unemployment Insurance.  Allowing for

Unemployment Insurancs for worksys on Family and Madieal Act Leave would undermine both

the spirit and the letter of both the FMLA and the Ul progmam. If you have any questions
concerning this igsue, please feel fres to have your staff contact Eric QOxfeld at UTWC.Strategic
Services og Unemployment & Waorkers'” Compensation at (202) 682-1515, Deanna Gelak ar the
Society for Human Resaurcs Management at (703) 535-6027 or any of the aszociations,
companies and arpanizations listed below.

Sincerealy,

Associated Builders and Contractors

Amcrican Hotel & Motel Association

American Rental Association

American Trucking Association

Americans for Tax Reform

Associated General Contractors

Assaciation of Internatianal Autamabile Dexlers
Associarion of International Automobile Mamufactarers
Food Macketing Instinate

Guodyear Tire & Rubber Company
Imemarional Mass Retall Association
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Laurdan Associates, Incorparated fe

Maryland Chamber of Commerce

Mitsubishi Motor Memmufacturlng of America

Montgomery Maryland Chapter of the Society for Human Resource Management
National Association of Manufaciurers

National Asscciation of Retailers

Narional Federation of Independent Business

Natona! Mining Association

National Restmuent Associarion

Printing Industries of America

Society for Humsan Resource Management

Small Business Swrvival Committes

UWC-Strategic Servicas on Unemployment & Workers' Compensation
United States Chamber of Commerce

University of Chicago Hospital Systam
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Record Type: Record

To: Barbara Chow/OMB/EOP@EOP, Nicole R. Rabner/WHO/EOP@EOP
cc: Iratha H. Waters/fOMB/EOP@EOP, Larry R. Matlack/OMB/EOP@EQP, Debra J. Bond/OMB/EOP@EOP
Subject: President's Speech at Grambling on Ul and Parental Leave

| just got a call from a White House speechwriter (Paul Glastris, | think), who was pushing back on my
edits to the paragraph on Ul and parental leave. He understood my point, but still wanted to suggest in
the speech that the benefits were "earned" and not a give-away.

What | want to flag for you is that the arguments the speechwriter was making move into the area of policy

making. The most troublesome was his claim that this program would have no costs. | told him that his
suggestions in the cost-control area had not been discussed in any of the policy meetings and told him
that nothing should be said about costs in the President's speech.

The speechwriter raised issues like the person claiming Ul for parental leave would be taking some risks
in that he would have less of his Ul entitlement left if he later lost his job. This could be true, but it
depends a lot on how the parental leave program is designed and how it fits into the regular Ul benefit
system. Then he wanted to claim that this proposal would be revenue neutral. He described a situation
that would require the person taking parental leave to give up more weeks in Ul benefits (say 24 weeks of
Ul would given up to offset 12 weeks of parental leave). Obviously, nothing in this detail had been
discussed at any policy meeting on the parental leave proposal, and such suggestions might well be
rejected.



What’s our authority for this proposal?

DOL has the authority to respond to states regarding the Ul program and to evaluate the
effectiveness of this program. DOL will address state flexibility in the rulemaking process.
When will individuals be able to receive benefits?

The Department must issue regulations governing the experimental program, and States must
change their laws, before benefits can be paid.

Who would qualify?

The President has directed the Secretary to enable parents of newborns and newly-adopted
children to receive benefit payments, who also meet State unemployment insurance law
requirements.

Will this effort cover the same people as the Family Medical Leave Act (FMLA)?

In the process of rulemaking, DOL will address.

Why is the proposal limited only to parents of newborn or newly-adopted children rather
than extending, for example, to individuals attending ill family members?

In a 1996 study conducted by the Commission on Family and Medical Leave, lost wages was the
most significant barrier to parents taking advantage of unpaid leave after the birth or adoption of
a child. Individuals with illnesses or other needs often have savings or insurance coverage which
helps in providing for their care.

How long can a benefits be collected?

In the process of rulemaking, DOL will address. Duration is not expected to exceed 12 weeks.

How many States can participate in the program?

Participation is not limited to particular States.

Four States have introduced legislation that would pay all or some of these individuals.
How does the proposal affect them?



It’s premature to talk about the specifics of any of these proposals. However, none of these
States could enact their proposals until the Department has issued its rules. The States would
have to assure that their proposals meet the requirements of the rules.

Why are we doing the rule at this time?

Interest has been shown by the State legislatures and many others during the last two years. This
rule will allow us to accommodate known interest and to determine the extent of interest.

How would this proposal affect employers’ State unemployment tax rates?

The Department anticipates that individual employers will not be expected to bear the costs of
their own employees taking leave. The costs, instead, will be shared by all employers which
could increase their taxes depending on the take-up rate and its impact on the State’s
unemployment trust fund.

How does an individual qualify for unemployment insurance?

Specific qualifying rules vary from State to State, but individuals must generally show a certain
attachment to the workforce in both length of employment and amount of earnings.

How does the unemployment insurance program work?

The unemployment insurance program provides partial wage replacement to workers who are
unemployed. It is authorized under the Social Security Act and the Federal Unemployment Tax
Act but operates under laws specific to each State. These State laws determine how workers
qualify for benefits within broad federal guidelines. States would need to amend their laws to
participate in this experiment.

Why use the unemployment insurance program for this purpose?

States interested in paying unemployment insurance to parents on leave following birth or
adoption believe this is a logical application of the unemployment insurance program. All States
already pay unemployment insurance to workers who are laid off but who the employer expects
to recall. In some States, some workers remain eligible even if they become ill.



UI AND NEW PARENTS
Talking Points

The President may announce that he has directed the US Department of Labor to explore
using the Unemployment Insurance (UI) system to support parents on leave following
birth or adoption. The Department would propose regulations and develop model
legislation that States could use to enact State laws.

The care of our children is uppermost in the minds of new parents and recent events have
brought it even more to the forefront. Many parents are unable to take off work during
those first few critical weeks of a child’s life because of financial constraints. This policy
direction will help those parents meet their family responsibilities without fear of
financial ruin.

We are proposing this program at this time because of the interest shown by the State
legislatures during the last two years. The experiment will allow us to accommodate
known interest and to determine the extent of interest.

The policy direction is to enable the parents of newborns and newly-adopted children,
who also meet State eligibility requirements, to be eligible beneficiaries.

Through the rulemaking process, DOL will address issues such as the number of weeks
that benefits would be available. (There is no formal connection between this effort and
the FMLA.)

The Department must issue regulations governing the experimental program, and States
must change their laws before benefits can be paid.

The experiment is not limited to particular States. Any State meeting the requirements of
the Department’s regulations can participate.

[t’s premature to talk about the specifics of any of this program; however, no State could
enact its proposal until the Department has issued its rules. The States would have to
assure that their proposals would meet the requirements of the rules.

The Department anticipates that individual employers will not be expected to bear the
costs of their own employees taking leave. Instead, the costs will be shard by all
employers. This could increase their taxes depending on the take-up rate and its impact
on the State’s unemployment trust fund balances.
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Record Type: Record

To: Nicole R. Rabner/WHO/EOP@EOP

cc: See the distribution list at the bottom of this message
Subject: Edit for President's Speech at Grambling

| want to suggest the following factual edits for the Ul and paid parental leave paragraph in the President's
speech at Grambling. These edits are in addition to the sentence that Barbara Chow sent you earlier
today on the President's action (to replace the last sentence in the paragraph).

Bottom of p. 6 of 5/19 draft:

But we must also find creative new ways to allow private sector employees {0 uso-the-benafis-
they-have-aarred-e-finance the time off they need for their families. Several states have asked the
federal government for permission to try a bold experiment: allow employees to tap use the
unemployment insurance balarces-they-have-accumulated program so that they can have some income
while they are on family leave. [This is a promising experiment and today, | am granting states that
permission to conduct it.] substitute Barbara's sentence

The reason for these edits is that the Ul program does not have balances tied to individual workers (like
accrued sick leave or a retirement program). Ul taxes are set to generate enough money to support the
small subset of workers who become unemployed, not enough to pay all workers.

Message Copied To:

Barbara Chow/OMB/EOP@EOP
Iratha H. Waters/OMB/EOP@EOP
Barry White/OMB/EOP@EOP
Larry R. Matlack/OMB/EOP@EOP
Debra J. Bond/OMB/EOP@EOP
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Record Type: Record

To: Nicole R. Rabner/WHO/EOP

cc: See the distribution list at the bottom of this message
Subject: Ul/Paid Leave

Date: 05/20/1999 12:55 pm (Thursday)

From: Leonard Burman

To: ex.mail("Nicole_R. Rabner@who.eop.gov")
CC: plattj,knittelm,faucherg,walkerd,mikrut;
Subject: Ul/Paid Leave

Comments on yesterday's draft:

In short, Treasury is supportive of the policy thrust of the
paper. Offering states flexibility in this area seems desirable
if it does not subvert other important policy objectives.

One concern that should be raised is that the policy might
require an increase in the FUTA tax rates if administrative
costs increase significantly. We are working with DOL to
try to determine whether this is likely to happen. ['l let you
know what we find out.

The sentence on unemployment data should clarify that the
data we are talking about are initial claims for
unemployment insurance, which are an important leading
economic indicator. | assume that the actual estimates of
the unemployment rate would not change if FMLA people
were allowed to claim Ul benefits.

If the data are readily available, it would be useful in the
memo to estimate the number of people who would be
affected by the policy options. Similarty, the family incomes
of eligible and non-eligible workers might be germane.
Because small employers are exempt from FMLA, and they
are also paid less, it might be that this benefit would
primarily help higher income people. Doing a full-blown
distributional analysis would require estimates of who would
take advantage of the proposal, which could be difficult, so |
am not suggesting that.

I will not be able to attend the 3pm meeting.

Len



Leonard Burman

Deputy Assistant Secretary, Tax Analysis
U.S. Department of the Treasury

15th and Pennsylvania Ave.

Washington, DC 20220

Voice: 202-622-0120

Fax: 202-622-0605

Pager: 800-819-0693
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From: Leonard Burman

To: ex.mail("Nicole_R._Rabner@who.eop.gov")
CC: plattj,knittelm,faucherg,walkerd,mikrutj
Subject: Ul/Paid Leave

Comments on yesterday's draft:

In short, Treasury is supportive of the policy thrust of the
paper. Offering states flexibility in this area seems desirable
if it does not subvert other important policy objectives.

One concern that should be raised is that the policy might
require an increase in the FUTA tax rates if administrative
costs increase significantly. We are working with DOL to .
try to determine whether this is likely to happen. [l let you
know what we find out.

The sentence on unemployment data should clarify that the
data we are talking about are initial claims for
unemployment insurance, which are an important leading
economic indicator. | assume that the actual estimates of
the unemployment rate would not change if FMLA people
were allowed to claim Ul benefits.

If the data are readily available, it would be useful in the
memo to estimate the number of people who would be
affected by the policy options. Similarly, the family incomes
of eligible and non-eligible workers might be germane.
Because small employers are exempt from FMLA, and they
are also paid less, it might be that this benefit would
primarily help higher income people. Doing a full-blown
distributional analysis would require estimates of who would
take advantage of the proposal, which could be difficult, so |
am not suggesting that.

I will not be able to attend the 3pm meeting.

Len
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U.S. Department of the Treasury
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Comments on Preliminary Draft of U/FMLA Options Memorandum
Page 1.
General Comment

We may want to add the fact that three of the four States adjourned with two taking no action and one
reported its bill unfavorably.

1" paragraph

1. Second sentence. We recommend adding “responding in part to surpluses in the UI trust funds.”

3" paragraph

2. Second sentence. We recomumend rewriting the sentence as follows:
Because DOL does not interpret federal law as setting specific requirements for the first two tests,
States are frec to carve exceptions as they see fit (¢.g., claimants who are going to be recalled to
their old employer need not seek work; claimants may quit work if they have good personal cause
such as illness; temporarily ill claimants need not seek work).

The rewritten parenthetical is intended to provide a fuller description for those not familiar with Ul. The

current version suggests that States are carving exceptions to a Federal requirement which does not exist.

The revision is intended to correct that impression.

3. Fourth pamgraph, fourth sentence. Change “ready and available” to “able and available.”

4. Fifth sentence change “DOL has used this interpretation™ to “DOL has used interpretations of the same
Federal law provisions.”

Explanation: The “availability” interpretation does not, by itself, wall off regressive proposals. However,
the same provisions of Federal law (and the same legislative history) which are interpreted to require
availability are interpreted to preclude, for example, means testing and the introduction of other factors
unrelated to the fact or cause of the individual’s unemployment. The point is still worth retaining since,
absent a rule, DOL could lose its ability to fence off these proposals.

4th paragraph
We recommend the third sentence be replaced by the following:

For instance, how FMLA leave-takers would be accounted for in the count of initial claims (a
leading economic indicator), is a an issue that must be considered.

Explanation: DOL has not had an opportunity to do research, but we know of no basis on which claims
from FMLA leave-takers could excluded from this important statistics.
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Second pro. Insert “could” before assert.

Second con. Add “and may prevent other regressive State proposals™ to end of sentence.

22:45 FAX

Option 2: Second con - If the questions is “would DOL be the agency to do the rules?”, the answer is

H\yes_”
Option 3

Replace the sentence explaining the proposal with the following:

Add the following pro:

Rewrite the first con as follows:

DOL would encourage States to divert a portion of Ul taxes to fund special benefits for workers on
FMLA leave. DOL would also develop voluntary model State legislation for such a tax-neptral

approach, separate from , but administered by the State UT authority, to provide wage replacement
benefits for FMLLA-covered leave.

About two dozen States have already created separate funds, many using tax neutral mechanisms,
for the payment of income support such as temporary disability and other employment related
programs.

Could be ineffective promoting State action, as States may be concerned about appearance of
creating a new tax structure to cover FMLA benefits.

Explanation: The revisions reflect our understanding of why some States have been able to create special

funds - emphasizing tax neutrality - while others have not due to the perception of a new tax.
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. Comments on Preliminary Draft of U/FMLA Options Memorandum
Page 1.
General Comment

We may want to add the fact that three of the four States adjourned with two taking no action and one
reported its bill unfavorably.

1" paragraph

1. Second sentence. We recommend adding “responding in part to surpluses in the UI trust funds.”

37 paragraph

2. Second sentence. We recommend rewriting the sentence as follows:
Because DOL does not interpret federal law as setting specific requirements for the first two tests,
States are frec to carve exceptions as they see fit (¢.g., claimants who are going to be recalled to
their old employer need not seek work; claimants may quit work if they have good personal cause
such as illness; temporarily ill claimants need not seek work).

The rewritten parenthetical is intended to provide a fuller description for those not familiar with Ul. The

current version suggests that States are carving exceptions to a Federal requirement which does not exist.

The revision is intended to correct that impression.

3. Fourth paragraph, fourth sentence. Change “ready and available” to “able and available.”

4. Fifth sentence change “DOL has used this interpretation™ to “DOL has used interpretations of the same
Federal law provisions.”

Explanation: The “availability” interpretation does not, by itself, wall off regressive proposals. However,
the same provisions of Federal law (and the same legislative history) which are interpreted to require
availability are interpreted to preciude, for example, means testing and the introduction of other factors
unrelated to the fact or cause of the individual’s unemployment. The point is still worth retaining since,

- absent a rule, DOL could lose its ability to fence off these proposals.
4th paragraph
We recommend the third sentence be replaced by the following:

For instance, how FMLA leave-takets would be accounted for in the count of initial claims (a
leading economic indicator), is a an issue that must be considered.

Explanation: DOL has not had an opportunity to do research, but we know of no basis on which claims
from FMLA leave-takers could excluded from this important statistics.
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Second pro. Insert “could” before assert.
Second con. Add “and may prevent other regressive State proposals™ to end of sentence.

Option 2: Second con - If the questions is “would DOL be the agency to do the rules?”, the answer is
Giyes-,7 .

Option 3

Replace the sentence explaining the proposal with the following:
DOL would encourage States to divert a portion of Ul taxes to fund special benefits for workers on
FMLA leave. DOL would also develop voluntary model State legislation for such a tax-neptral
approach, separate from , but administered by the State Ul authority, to provide wage replacement
benefits for FMLA-covered leave.

Add the following pro:

About two dozen States have already created separate funds, many using tax neutral mechanisms,
for the payment of income support such as temporary disability and other employment related
programs.

Rewrite the first con as follows:

Could be ineffective promoting State action, as States may be concerned about appearance jof
creating a new tax structure to cover FMLA benefits.

Explanation: The revisions reflect our understanding of why some States have been able to create special
funds - emphasizing tax neutrality - while others have not due to the perception of a new tax.




