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DATELINE: WASHINGTON, Nov. 7 

BODY: 
A b i t t e r s t r u g g l e has erupted over a plan by President C l i n t o n to allow 

s t a t e s to pay unemployment b e n e f i t s to workers who take time o f f to care f o r 
newborn i n f a n t s . 

White House o f f i c i a l s s a i d the change i n p o l i c y , s u b s i d i z i n g unpaid leave f o r 
parents of newborns, could help m i l l i o n s of people s t r u g g l i n g to balance the 
demands of work and fa m i l y . 

But employers and many s t a t e o f f i c i a l s s a i d Mr. C l i n t o n was exceeding h i s 
l e g a l a u t h o r i t y , circumventing Congress and reve r s i n g s i x decades of government 
p o l i c y , which has held t h a t people can get jobless b e n e f i t s only i f they are 
a c t i v e l y seeking work. 

Just two years ago, the Labor Department t o l d states they could not use the 
fe d e r a l unemployment insurance t r u s t fund to pay f o r m a t e r n i t y and p a t e r n i t y 
leave. Now, the a d m i n i s t r a t i o n i s preparing new r e g u l a t i o n s t h a t would allow the 
s t a t e s to do so i f they chose. 

Employers said the president's p o l i c y would take money meant f o r j o b l e s s 
workers and give i t to people who had jobs but chose to leave them t e m p o r a r i l y . 

Government data suggests t h a t more than 650,000 people a year take p a r e n t a l 
leave under a 1993 law, the Family and Medical Leave Act. But the p o t e n t i a l 
demand i s much greater. The Labor Department says th a t 1.9 m i l l i o n working women 
have c h i l d r e n under the age of 1. 

Pa t r i c k J. Cleary, v i c e president of the National Association of 
Manufacturers, said of the president's plan: "This i s the n u t t i e s t idea we've 
seen i n a long time. The a d m i n i s t r a t i o n i s looking f o r a p i l e of cash t o f u l f i l l 
a p o l i t i c a l promise, and they found i t i n the unemployment t r u s t fund. But 
th a t ' s an insurance fund, not a slush fund. I t ' s f o r unemployed people. Workers 
on f a m i l y leave are employed, not unemployed. We'll see bad times again some 
day, and when we go back t o the t r u s t fund, i t ' l l be bust." 

L e g i s l a t o r s i n several s t a t e s , i n c l u d i n g Vermont and Massachusetts, have 
introduced b i l l s t o provide unemployment insurance to workers t a k i n g f a m i l y 
leave. But o f f i c i a l s who run the s t a t e programs are g e n e r a l l y cool to the idea, 
f e a r i n g t h a t i t would change the focus of unemployment insurance and harm the 
t r u s t fund. 
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James E. Finch, the unemployment insurance d i r e c t o r i n Utah, said: "President 
Clinton's plan represents a very s u b s t a n t i a l change i n the bedrock core 
p r i n c i p l e s of the unemployment insurance program as i t has been operated f o r 60 
years. The foundation of the program i s t h a t b e n e f i t s are paid to people who are 
unemployed through no f a u l t of t h e i r own and who are a c t i v e l y seeking f u l l - t i m e 
work." 

Under the 1993 law, people who work f o r a company w i t h 50 or more employees 
are g e n e r a l l y e n t i t l e d to 12 weeks of unpaid leave to care f o r newborn c h i l d r e n 
or s i c k r e l a t i v e s or to tend to medical problems of t h e i r own. Workers who take 
leave are l e g a l l y e n t i t l e d to r e t u r n to t h e i r jobs or to equivalent p o s i t i o n s 
w i t h equivalent pay. 

Jobless b e n e f i t s vary from s t a t e to s t a t e , but average $200 a week. Under the 
c u r r e n t system, s t a t e o f f i c i a l s said, the cost of any a d d i t i o n a l b e n e f i t 
payments would be passed on to employers because they pay the taxes t h a t finance 
the unemployment insurance program. 

State o f f i c i a l s estimate t h a t paid leave f o r new parents could increase t h e i r 
unemployment insurance costs by 15 percent to 20 percent, depending on how many 
people seek b e n e f i t s . 

Advocates of paid f a m i l y leave said the cost would be much lower. Moreover, 
they said, paid leave would b e n e f i t the economy by reducing absenteeism and the 
need f o r new parents to go on w e l f a r e . 

Senior Republicans i n Congress said the president should not make such a 
momentous change i n p o l i c y by u n i l a t e r a l a c t i o n . And they have sent l e t t e r s to 
the White House urging him to reconsider. 

I n one such l e t t e r , Representative B i l l Archer of Texas, the chairman of the 
Ways and Means Committee, and Representative Nancy L. Johnson of Connecticut 
t o l d the president, "Your decision a l l o w i n g states to use unemployment 
compensation to provide paid f a m i l y leave p i t s out-of-work Americans against 
t h e i r neighbors who have jobs." 

Mr. C l i n t o n signaled h i s i n t e n t i o n to r e w r i t e f e d e r a l p o l i c y i n May, i n a 
commencement address at Grambling State U n i v e r s i t y i n Louisiana, but he gave no 
d e t a i l s . Now the a d m i n i s t r a t i o n i s preparing to announce the d e t a i l s , many of 
which have become known to experts i n the f i e l d as the Labor Department w r i t e s 
new r u l e s f o r the unemployment insurance program. 

I n announcing the r u l e s , White House o f f i c i a l s said, Mr. C l i n t o n w i l l present 
himself as the champion of a popular p o l i t i c a l cause, helping hard-pressed 
f a m i l i e s w h i l e Congress s i t s on the s i d e l i n e s . 

Mr. C l i n t o n i s r e l y i n g on an expansive view of executive a u t h o r i t y . An 
a n a l y s i s by the nonpartisan Congressional Research Service r a i s e s questions 
about t h a t a u t h o r i t y . Under f e d e r a l law, i t says, money withdrawn from the t r u s t 
fund must be used " s o l e l y i n the payment of unemployment compensation." 
Conceivably, i t says, states could define "unemployment compensation" to include 
f a m i l y leave, but t h a t would c o n f l i c t w i t h the " l e g i s l a t i v e h i s t o r y and 
h i s t o r i c a l i n t e r p r e t a t i o n " of the program. 
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Business groups said they would challenge the new p o l i c y i n court i f the 
president f o r m a l l y adopted i t . 

The f e d e r a l unemployment insurance program was created i n 1935 as p a r t of the 
Social Security Act. Under longstanding i n t e r p r e t a t i o n s of the law, people are 
e l i g i b l e f o r jobless b e n e f i t s only i f they are i n v o l u n t a r i l y unemployed, able to 
work and a v a i l a b l e f o r work. 

The Labor Department's Web s i t e describes who i s e l i g i b l e : "You must be 
a v a i l a b l e f o r work. This means t h a t you are ready to s t a r t a j o b immediately. I t 
also means you have t r a n s p o r t a t i o n and do not have to remain at home to care f o r 
c h i l d r e n . " 

Supporters of paid f a m i l y leave l i k e Maurice Emsellem, a lawyer at the 
National Employment Law Project, said states could make exceptions to t h i s 
requirement. Within the framework of f e d e r a l law, those supporters said, states 
have wide l a t i t u d e i n s e t t i n g e l i g i b i l i t y standards, b e n e f i t l e v e l s and tax 
r a t e s . Moreover, they said, since the New Deal, states have been allowed and 
even encouraged to experiment w i t h unemployment compensation. 

Senator Christopher J. Dodd, an author of the 1993 f a m i l y leave law, said i t 
had been a boon to m i l l i o n s of new parents, a l l o w i n g them to bond w i t h t h e i r 
c h i l d r e n before r e t u r n i n g to work. But Mr. Dodd, Democrat of Connecticut, s a i d 
t h a t many people who needed f a m i l y leave d i d not take i t because they could not 
a f f o r d to go without a paycheck. 

Low-wage workers who take unpaid leave o f t e n "wind up on p u b l i c assistance," 
he said. 

Labor unions and women's groups, l e d by the National Partnership f o r Women 
and Families, are lobbying s t a t e l e g i s l a t o r s to provide some type of income, 
subsidies or tax breaks f o r workers who take f a m i l y leave. The new f e d e r a l 
p o l i c y clears the way f o r such s t a t e a c t i o n . 

Richard A. Hobbie of the I n t e r s t a t e Conference of Employment S e c u r i t y 
Agencies, a n a t i o n a l o r g a n i z a t i o n of s t a t e labor o f f i c i a l s , said: " I n general, 
our members have been opposed to the president's proposal, not because they 
oppose the concept of paid f a m i l y leave, but because they b e l i e v e i t ' s 
i n a p p r o p r i a t e to use the unemployment insurance system f o r t h a t purpose. State 
o f f i c i a l s would argue t h a t workers on f a m i l y leave ought to be able to get 
b e n e f i t s under some other government program or from employers." 

Thomas W. Douse, the unemployment insurance d i r e c t o r f o r Vermont, said t h a t 
paying jobless b e n e f i t s to new parents "would lead to an automatic increase i n 
employer taxes" because b e n e f i t payments i n the s t a t e would probably increase by 
20 percent, or $9 m i l l i o n a year. 

"To be sure," Mr. Douse said, "we have a strong t r u s t fund r i g h t now, but the 
whole purpose of the t r u s t fund i s t h a t you r a i s e money i n good times so i t w i l l 
be a v a i l a b l e i n bad economic times." 

Employers said the president's proposal could deplete the t r u s t fund. But Mr. 
Emsellem, from the National Employment Law Project, said t h a t w i t h the job l e s s 
r a t e a t a.29-year low, many states had healthy surpluses i n t h e i r t r u s t fund 
accounts and could a f f o r d to expand unemployment insurance. 
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"Businesses c r i t i c i z e the president's proposal as a r a i d on the t r u s t fund, 
even as they lobby s u c c e s s f u l l y f o r cuts i n s t a t e unemployment insurance taxes," 
Mr. Ems-sSlem said. "That's h y p o c r i t i c a l . " 

Thomas S. Whitaker, deputy chairman of the North Carolina Employment Security 
Commission, said he l i k e d Mr. Cli n t o n ' s i n i t i a t i v e because i t allowed states to 
decide f o r themselves whether to pay unemployment compensation to workers t a k i n g 
p a r e n t a l leave. 

" I f states don't want to do i t , they don't have t o , " Mr. Whitaker said. " I 
hope the Labor Department takes t h a t approach on other issues." 

http://www.nytimes.com 
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How Not to Help New Parents 

By JERRY JASINOWSKI 

WASHINGTON — Naturally government and employers want to help Americans balance 
their family lives and their jobs. But the Clinton administration's plan to let states use 
unemployment insurance money to pay employees on leave after the birth of children is 
shortsighted, misguided and politically motivated. 

Unemployment insurance is a rainy day fund, and during periods of recession like the late 
70's and early 80's, it has come perilously close to bankruptcy in some states. It's easy to forget 
those bad times as we enjoy an unprecedented economic expansion, but it is dangerously 
myopic to ignore the cyclical nature of our economy. 

With the number of women eligible to take advantage of paid leave under the Clinton 
proposal as high as 1.9 million a year, the policy that Mr. Clinton recommends would seriously 
drain unemployment insurance funds, even without the inevitable economic downturn. And this 
number does not even consider the significant number of men who could be eligible to collect 
these benefits as well. 

Unemployment insurance is supposed to help keep the unemployed afloat while they look 
for new jobs. Workers taking leave under the Family and Medical Leave Act are in a different 
situation altogether. They are voluntarily stepping out of the work force and are entitled to go 
back to their jobs after three months. 

Most manufacturers have adopted programs to help their employees balance work and 
family life. They have found that flexible scheduling, expanded birth and adoption leave, on-site 
day care and other programs for parents help boost morale, productivity and retention of 
employees. 

Undermining the unemployment safety net by dipping into what looks like a leftover pot of 
money during good times is the wrong way to help working parents. 

By unilaterally moving forward with this proposal, despite objections from members of 
Congress, employers and — most importantly — state officials who administer the unemployment 
insurance system, President Clinton has shown that he is more interested in fulfilling old 
campaign promises to make the family leave law a government-run paid-leave program than in 
fiscally sound public policy. 

Jerry Jasinowski is president of the National Association of Manufacturers. 
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LEGACY-HUNGRY CLINTON IS OVERREACHING WITH COSTLY NEW FAMILY-LEAVE PLAN 

BODY: 

Unemployment b e n e f i t s . They're f o r people who are out of work through no 
f a u l t of t h e i r own, who are a c t i v e l y l o o k i n g f o r work and ready to s t a r t 
immediately i f a j o b opens up, r i g h t ? 

Not according to the r e w r i t e of 60-year-old f e d e r a l p o l i c y now under way by 
President B i l l C l i n t o n . I f he gets h i s way, unemployment b e n e f i t s w i l l be 
extended to employees t a k i n g m a t e r n i t y and p a t e r n i t y leaves. 

With any luck, and a l i t t l e backbone from Congress and the courts, t h i s 
l a t e s t attempt at legacy-carving w i l l be stopped. I t would p e r v e r t the good 
i n t e n t i o n s behind the f e d e r a l unemployment insurance program, created w i t h the 
Social Security Act i n 1935, making i t instead a massive subsidy f o r 
c h i l d b e a r i n g . 

Now, parenthood i s a good t h i n g . And the 1993 law t h a t provided 12 weeks of 
leave to care f o r newborns, s i c k r e l a t i v e s or personal medical problems has 
provided time needed by many f a m i l i e s and i n d i v i d u a l s to put a f f a i r s i n order. 
That l e g i s l a t i o n was passed amid promises t h a t the taxpayers would not be asked 
to bear the burden of compensating those t a k i n g leaves f o r the wages l o s t . 

But what would t h i s new idea cost? I n 1998, Ohio paid out $659 m i l l i o n i n 
unemployment compensation. Early estimates are th a t the C l i n t o n plan would up 
the state's o u t l a y by 20 percent, which would r a i s e t h a t number to nearly $800 
m i l l i o n . And tha t ' s j u s t a s t a r t : N a t i o n a l l y , about 650,000 people a year now 
take p a r e n t a l leave. But the Labor Department says about 1.9 m i l l i o n working 
women have c h i l d r e n not yet a year o l d . The a t t r a c t i v e n e s s of 
taxpayer-underwritten, p a i d leave would be overwhelming, both to the e l i g i b l e 
and to the fund from which the payments would be drawn. 

Cli n t o n ' s Labor Department i s r e w r i t i n g unemployment r e g u l a t i o n s to change 
s i x decades of precedent, an e f f o r t t h a t scholars challenge as an o v e r l y broad 
exercise of executive a u t h o r i t y . And once the scholars are done challenging i t 
i n p r i n c i p l e , the businesses t h a t pay unemployment taxes can be counted upon to 
challenge i t i n co u r t . 

C l i n t o n , seeing the end of h i s presidency rushing toward him, seeks to leave 
h i s mark on t h i s p o l i c y w h i l e s l a t h e r i n g organized labor w i t h a salve t h a t w i l l 
grease the way f o r a Democratic successor. But the plan, to quote the v i c e 
president of the National Association of Manufacturers, i s "the n u t t i e s t idea 
we've seen i n a long time." 
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B i l l C l i n t o n has a maddening h a b i t of s u b s t i t u t i n g sound b i t e s f o r sound 

p o l i c y . The l a t e s t example i s a U.S. Labor Department proposal to give j o b l e s s 
b e n e f i t s f o r employees who take m a t e r n i t y or p a t e r n i t y leave. 

The problem t h a t the plan i d e n t i f i e s i s r e a l . Parents of newborns face a 
tough time, t r y i n g to both care f o r t h e i r l i t t l e ones and pay t h e i r o f t e n h e f t y 
medical b i l l s . Some companies provide paid m a t e r n i t y and p a t e r n i t y leave f o r 
t h e i r employees, but many do not. 

The quandary was only p a r t i a l l y addressed by the Family and Medical Leave 
Act, which says employers must l e t workers take time o f f work to care f o r 
i n f a n t s or s e r i o u s l y i l l f a m i l y members. 

But u n l i k e most i n d u s t r i a l i z e d nations, the time o f f i s unpaid. 

So i n r e a l i t y , many Americans s t i l l face the conundrum of needing a paycheck 
and needing to care f o r t h e i r f a m i l i e s . 

The issue of how best to help new parents should be thoroughly and 
t h o u g h t f u l l y debated i n a p u b l i c forum. I f the f e d e r a l law needs to be amended, 
then Congress should make the changes. 

Instead, the C l i n t o n crew i s preparing a s o l u t i o n t h a t amounts to law-making 
by a d m i n i s t r a t i v e f i a t . 

Just two years ago, the Labor Department t o l d s t a t e governments t h a t they 
could not use jobl e s s b e n e f i t s - t h a t i s , unemployment insurance - to pay 
mat e r n i t y and p a t e r n i t y leave. Now, though, the C l i n t o n a d m i n i s t r a t i o n i s 
ab r u p t l y reversing course. The labor department plans to issue new f e d e r a l 
r u l e s t h a t would l e t states give unemployment insurance to parents of newborns. 

The plan contains c r i t i c a l flaws. While a l l p r i v a t e employers must pay 
unemployment insurance, the premiums vary widely - the more l a y o f f s a company 
has had, the more the insurance costs. 

Using unemployment insurance to cover m a t e r n i t y and p a t e r n i t y leave would 
u n f a i r l y penalize companies whose employees happened to have young f a m i l i e s . 

I n a d d i t i o n , to q u a l i f y f o r j o b l e s s b e n e f i t s , employees have to a c t i v e l y 
look f o r new work. But t h i s important requirement would be subverted i f 
unemployment insurance was also used to cover maternity and p a t e r n i t y leave. 
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One p o i n t deserves emphasis: I n f a n t s do need t h e i r parents, so 
m a t e r n i t y / p a t e r n i t y leave i s important to American f a m i l i e s . 

But unemployment insurance i s n ' t the r i g h t v e h i c l e f o r moving p u b l i c p o l i c y 
i n the d i r e c t i o n i t needs to go. 

Moreover, the labor department proposal i s p a r t of a t r o u b l i n g trend i n the 
waning days of the C l i n t o n a d m i n i s t r a t i o n : 

Trying to make up f o r seven years of a f a i l e d l e g i s l a t i v e agenda by i s s u i n g 
a d m i n i s t r a t i v e d i r e c t i o n s t h a t do an end run around Congress. And t h a t ' s a 
dangerous game to play i n a democracy. 
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This is the Q & A from President Clinton's news availability with 
reporters yesterdayafternoon (11-8-99) following his remarks to reporters 
aboutthe budget and efforts to reduce class size in U.S. schools. 

Q The Department of Labor, at your direction, is drafting regulations to 
change the use of unemployment insurance so that it could be used for family 
leave purposes. Opponents of this idea say you don't have the authority to 
do this, that any such change should be done by federal legislation. How do 
you respond to that? 

THE PRESIDENT: Well, I was informed that we did have the authority to do it 
in the narrow way that we're doing it. And I think if you want more 
information on what the arguments are, you will have to talk to either the 
Labor Department Counsel or the appropriate people at the White House. But 
I obviously would not have done it if I hadn't been told that we had the 
authority to do it. 

As I mentioned, our press office has been fielding inquiries. The ones I 
remember are the Daily Labor Reporter, Knight Kiplinger, Fox News and the 
Beacon Journal (Akron, OH). 
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Regulation, Law & Economics 

Employment 
DOL Developing Plan to Allow States to Use 
Unemployment Funds to Back Family Leave 
The Labor Department is poised to propose regulations aimed at encouraging states to develop ways of 
using their unemployment insurance systems to support parents taking leave to care for newborns or 
newly adopted children. 

The proposed regulations, which will be published in the "near future," would permit states to adopt 
legislation establishing a "demonstration-kind" of program to determine if providing unemployment 
insurance to otherwise eligible individuals who have given birth to or adopted a child "strengthens their 
connection to the workforce," Henry L. Solano, solicitor of labor, told BNA Nov. 10. The unemployment 
insurance program has been deemed by President Clinton as an "appropriate vehicle within which to test" 
this currently "unresolved matter," Solano explained. 

President Clinton first outlined the plan for making family and medical leave more affordable for 
employees in a May 23 commencement speech at Grambling State University in Grambling, La., issuing 
an executive memorandum a day later directing Labor Secretary Alexis M. Herman to issue a rule to allow 
states to use their unemployment insurance systems to offer paid leave to new mothers and fathers. 
Clinton also directed the Labor Department to develop model state legislation that states can follow. 

Business Opposition 

The plan immediately was greeted by opposition from the business community, which maintains that 
allowing workers who are on family or medical leave to collect unemployment insurance would undermine 
the federal/state unemployment program. House Republicans joined in criticizing the plan, with both Reps. 
William Goodling (R-Pa.), chairman of the Education and the Workforce Committee, and Bill Archer 
(R-Texas), chairman of the Ways and Means Committee, complaining that the proposal would pit the 
unemployed against those workers that have jobs. 

The business community "will litigate any proposal by the Department of Labor to change the fundamental 



purpose" of the unemployment insurance system by allowing those who are not able and willing to work to 
collect benefits, Eric J. Oxfeld, president of UWC-Strategic Services on Unemployment & Workers' 
Compensation, a business advocacy group, told BNA Nov. 10. Describing the pending proposal as both 
contrary to the Federal Unemployment Tax Act and the Family and Medical Leave Act, Oxfeld argued that 
"allowing the misuse" of unemployment compensation benefits for family and medical leave will "shred the 
safety net" the Ul system is intended to provide. 

"Grafting onto the unemployment insurance system the wholly alien responsibility to finance and deliver 
paid family and medical leave to workers who by definition have jobs and are not available for employment 
will financially and administratively burden the Ul system and those whom it sustains," Oxfeld maintained 
during an oversight hearing on the FMLA last July. Similar concerns have been raised by the nonpartisan 
Congressional Research Service, which last June questioned whether the Labor Department has the 
authority to allow states to offer unemployment compensation to applicants who fail to meet the 
requirement that Ul recipients be "able and available for work." 

The authority of the secretary of labor "to allow the use of Ul for FMLA workers will likely depend on 
whether courts will look solely" to the relevant statutory language or whether the Ul program's "legislative 
history and historical interpretation will be considered," the June 15 CRS memorandum said. The 
memorandum pointed out that the language of the unemployment compensation statutes-the Social 
Security Act and the Federal Unemployment Tax Act-does "not appear to answer the question of 
inclusion of FMLA coverage in state programs." 

Past DOL Interpretation at Odds 

If, however, "the legislative history is considered, and the historical interpretation of the Ul program by the 
Department of Labor followed, it may be difficult to show that a worker on FMLA leave meets the 
requirements of being involuntarily unemployed and willing and able to work," according to CRS. In such a 
case, CRS said, Clinton's proposal "could arguably be seen as violative of the scope and purpose of the 
Ul program, particularly the FUTA provision that the Ul fund be used solely for unemployment 
compensation." 

The Labor Department has published numerous interpretations directing state unemployment agencies to 
deny unemployment compensation to workers who are voluntarily unemployed or who are unwilling and 
unavailable for work, according to CRS, and most state laws provide unemployment compensation to 
those workers who involuntarily lose their employment for reasons other than misconduct and who are 
willing and available to work. "The objection to allowing Ul for workers on FMLA leave is that they are 
voluntarily, not involuntarily unemployed, and not willing and available to work when they are on FMLA 
leave," according to the CRS memorandum. 

Solano, however, argued that there is "no connection" between the upcoming Ul proposal and the FMLA, 
a 1993 law that requires employers of 50 or more employees to provide up to 12 weeks of unpaid leave a 
year for the care of seriously ill family members, the birth or adoption of a child, or an employee's own 
serious health problem. The Labor Department proposal, the solicitor explained, would allow states the 
flexibility to determine that employees who are not available and able to work due to the birth or adoption 
of a child are eligible for Ul benefits. 

State Legislation Necessary 

This flexibility could only be offered "pursuant to substantive legislation adopted at the state level," Solano 
emphasized. Consistent with the general structure of the federal-state Ul program, the proposal leaves it 
up to individual states to determine if they want to participate in the demonstration project, Solano said. 
This is "not a mandate," he said. Massachusetts, Vermont, Maryland, and Washington have explored 
legislative proposals similar to the one coming from DOL. 

Solano likened the upcoming proposal to a situation in the mid-1960s when the Labor Department allowed 
states to adopt programs permitting individuals participating in "state sanctioned training" programs to 
receive unemployment insurance benefits. The latest proposal "can be a very parallel program," he said, 
observing that Congress ultimately codified changes allowing a link between participation in training and 
receipt of Ul benefits.^ 
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Bergman Terry <bergman-terry@dol.gov> 
11/09/99 06:30:57 PM 

Record Type: Record 

To: Seto Chung <seto-chung@dol.gov>, KILBANE GRACE A-ETA <GKILBANE@DOLETA.GOV>, 
"Hildebrand, Gerard W" <GHILDEBRAND@DOLETA.GOV>, Ann O'Leary/OPD/EOP 

cc: 
Subject: FW: yesterday's NY Times piece on using Ul for family-leave incom e 

FYI... 

From: Donna Lenhoff[SMTP:dlenhoff@nationalpartnership.org] 
Sent: Tuesday, November 09, 1999 6:09 PM 
To: Bergman Terry; Green Susan; Palast Geri; Ross Lisa; 
saltz-david@dol.gov 
Subject: yesterday's NY Times piece on using Ul for family-leave 
income 

As many of you know, yesterday the Times published a piece by Robert 
Pear, "Dispute Over Plan to Use Jobless Aid for Parental Leave." I 
thought you'd be interested in seeing the letter to the editor that we sent 
today in response: 

To: Letters to the Editor, The New York Times (fax 212/556-3622) 
From: Judith L. Lichtman, President, National Partnership for Women & 
Families 
Date: November 9, 1999 
Re: Response to November 8 article, 
ADispute Over Plan to Use Jobless Aid for Parental Leave® 

In "Dispute Over Plan to Use Jobless Aid for Parental Leave" (Robert 
Pear, November 8), several employers and state officials insisted that 
letting working Americans collect unemployment insurance while on 
unpaid family leave would jeopardize the unemployment system. These 
knee-jerk scare tactics needlessly pit people temporarily out of work 
against each other, and they deliberately ignore the urgent need for 
income during family leave, the economic reality of state unemployment 
trust funds, and the weight of public opinion. 

Although the unpaid leave provided by the Family and Medical Leave Act 
has helped many Americans, cost is the main reason why people who 
need leave do not take it. Nearly one in ten of those who take unpaid 
leave must resort to public assistance to make ends meet. 

Meanwhile, many state unemployment funds are flush enough to cover 
not only unemployment in a recession, but also the cost of this small 



expansion --with no additional levies on employers. In Massachusetts, 
using unemployment insurance to provide some income during both 
family and medical leave is estimated to cost a mere $1.25 per covered 
worker per week. In fact, unemployment tax cuts sought by 
Massachusetts business interests could cover the entire cost. 

No wonder most Americans -79% -support giving states the chance to 
extend unemployment or temporary disability insurance to workers on 
unpaid family leave. Given the strength of our economy and our 
unemployment system, there is no reason why so many working women 
and men must still "choose" between their families and financial crisis. 

contact information: Judith L. Lichtman, President 
National Partnership for Women & Families 
1875 Connecticut Ave., NW, Suite 710 
Washington, DC 20009 
(o) 202/986-2600, (h) 202/686-9448 



EXPANDING THE FAMILY AND MEDICAL LEAVE ACT 
TO HELP FAMILIES BALANCE WORK AND FAMILY RESPONSIBILITIES 

January 27,1998 

In the new economy, most parents work harder than ever. They face a constant struggle to balance their 
obligations to be good workers — and their even more important obligations to be good parents. The Family 
and Medical Leave Act was the very first bill I was privileged to sign into law as President in 1993. Since then, 
about 15 million people have taken advantage of it, and I've met a lot of them all across this country. I ask you 
to extend that law to cover 10 million more workers, and to give parents time off when they have to go see their 
children's teachers or take them to the doctor. 

--President Bill Clinton 
State ofthe Union Address, 1/27/98 

In his State of the Union Address, President Clinton called on Congress to extend the benefits of the 
Family and Medical Leave Act ~ the first piece of legislation that the President signed into law - to ten 
million more American workers. 

BIPARTISAN REPORT SHOWS THE LAW IS WORKING. Since the Family and Medical Leave Act 
was enacted in 1993, at least fifteen million Americans have taken FMLA-covered leave. Today, 
workers are eligible for FMLA-protected leave if they work at a business with 50 or more employees 
and if they have worked at least twelve months and 1,250 hours for the employer. FMLA allows eligible 
employees to take up to 12 weeks unpaid, job-protected leave to care for a newborn or adopted child, to 
attend to their own serious health needs, or to care for a seriously ill parent, child or spouse. The 
bipartisan Commission on Leave - chaired by Senators Craig and Dodd - reported that the law is 
working: 

• 67 million Americans - over half of all workers - are guaranteed they can take leave from 
their job to care for a sick relative or a newborn child without fear of losing their job or health 
insurance. 

• Millions of Americans have taken leave since the enactment of FMLA. During the 18-month 
period covered by the Commission's study (1/94 - 6/95), an estimated 12 million Americans took 
leave for FMLA-covered purposes. 

• 40% of all workers think they will need to take leave for a covered reason at some time in the 
next five years. 

• Despite its opponents' claims, compliance is easy and costs are low for most employers now 
covered by the law: 
• Nine out of ten employers find the law "very" or "somewhat" easy to administer. 
• Compliance entails either little or no costs for 89%-99% of businesses. 
• Smaller covered worksites found it easier to comply than larger sites. 

• Some businesses have reported reduced employee turnover, enhanced productivity and 
improved morale which they attribute to the Act. 

NOW IS THE TIME TO EXPAND THE LAW TO COVER MORE WORKERS AND BETTER HELP 
WORKERS CARE FOR THEIR CHILDREN AND PARENTS. The President believes that it is time to 
expand the benefits ofthe law. He is urging the Congress to: 

• Enable workers at businesses with 25 or more workers to take unpaid, job-protected leave -
- current law covers businesses of 50 or more employees. Lowering the employer coverage 
threshold from 50 to 25 workers will mean that FMLA will cover up to ten million more 
American workers, allowing them to take up to twelve weeks unpaid, job-protected leave to care 
for a newborn or adopted child, to attend to their own serious health needs, or to care for a 
seriously ill parent, child or spouse. 

• Allow FMLA-eligible workers to take up to 24 hours of additional leave each year to meet 
specified family obligations, including routine doctors appointments and parent-teacher 
conferences. Leave could be taken to: (1) participate in school activities, such as parent-teacher 
conferences; (2) accompany your child to routine dental or medical appointments; and (3) 



accompany an elderly relative to routine medical appointments or other professional services. 



May 21,1999 

MEMORANDUM FOR THE PRESIDENT 

FROM: BRUGE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents with greater tools to balance their responsibilities to their jobs and their 
families. You will release a new study by the Council of Economic Advisors that analyzes the 
"time crunch" that parents increasingly feel. In addition, you will announce a new policy that 
addresses this challenge for federal workers. You will direct the Office of Personnel 
Management to revise its regulations to allow federal workers to use up to 12 weeks of accmed 
sick leave to care for a spouse, child, or parent with a "serious health condition," as defined 
under the Family and Medical Leave Act (FMLA). Currently, federal workers are allowed to use 
only 13 days of sick leave to care for an ill relative. This new policy will enable federal workers 
to use the sick leave they have earned on the job to take care of a loved one with a serious health 
condition. 

The DPC also has led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, in part responding to UI 
trust fund surpluses, four States - Massachusetts, Vermont, Maryland, and Washington - had 
bills introduced in their state legislatures that would do this. Three of the four States, 
anticipating conformity problems, have asked for comment from the Department of Labor 
(DOL). While many question the prospects of State legislative efforts, DOL has been pressured 
from Senators Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow 
States this flexibility; business groups have weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
way to enable workers to spend more time with their families during important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State immediately elected to use its UI 
system in this way (as many argue is very likely), advancing a proposal that would allow State 
experimentation would send a strong message that making leave affordable for workers is a new 
priority and that States should consider creative ways to provide paid leave benefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, i f ever fully implemented in all States, would 
be significant. It is not deficit neutral in the short term since taxes will not match benefit 
spending which is estimated to begin at $2 billion annually, but will likely be deficit neutral in 



the long term (10-20 years). Second, the breadth of purposes covered by the FMLA raises 
concerns. The majority of FMLA-covered leave is taken by workers caring for their own serious 
health conditions, and advancing a policy of providing UI benefits for this category of leave 
might transform the UI system into a paid sick leave program and lead to significant and 
regressive substitution effects (employers might abandon their sick leave benefit programs). 
Third, while today most UI tax collection is "experience rated" (meaning that employers pay into 
the system based on their workers' use of it), the cost of this new policy should be borne as 
broadly as possible to guard against possible employer discrimination against women of child-
bearing age. 

Your advisors have come to a consensus recommendation that would enable you to 
advance the policy of paid leave, while mitigating the potential for unintended negative 
consequences. You would direct the Department of Labor (1) to issue regulations and (2) 
develop model legislation that together would guide the States to confine the allowance of new 
UI benefits to parents following birth or adoption (and, perhaps, other analogous categories) and 
that would ensure that these new benefits are not "experience rated." The limitations of these 
new benefits primarily to leave following birth and adoption alleviates some concerns about 
expanding the uses of the UI system while responding to the area of greatest need. The 1996 
FMLA report found that maternity-disability leave tends tp be unpaid or partially paid, while all 
other types of leave are significantly more likely to be fully paid. 

Ideally, DOL's regulation would be able to confine States to this kind of expansion of the 
UI system. The DOL Solicitor's Office is still reviewing whether it has the legal authority to do 
this; it may not be able to distinguish between parental leave and other FMLA categories. In this 
case, we would rely on model legislation to guide States toward this relatively modest expansion. 
Although this course has some risk (States, after all, could choose to ignore our direction and 
guidance and only Maryland of the four States previously mentioned would meet this construct), 
we are relatively confident that few States would elect to impose far greater burdens on their own 
UI systems. 

This general approach would allow you to send a very clear signal about moving forward 
on unpaid leave for new parents, while also making clear that you will not countenance other, 
less appropriate uses of UI benefits. The action, however, will not be uncontroversial. Business 
groups and Republican allies on the Hill may object even to this limited expansion of the UI 
system and attempt to halt the regulatory process through appropriations riders. 

All ofthe offices involved in this process - the DPC, NEC, OMB, DOL, the Department 
of Treasury, CEA, and First Lady's Office - agree that the recommendation presented in this 
memorandum is an innovative and responsible approach to addressing this issue. 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 



DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT 

May 21,1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents in this new economy with greater tools to balance their responsibilities 
to their jobs and their families. You will release a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or parent with a "serious health 
condition," as defined under the Family and Medical Leave Act (FMLA). Currently, federal 
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy 
will enable federal workers to use the sick leave they have earned on the job to take care of a 
loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to <ru^Av^ 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide ' 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three of the four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have weighed in strongly against opening up UI for this purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use its UI system in this 
way (as many argue is very likely), advancing a proposal that would allow State experimentation 
would send a strong message that making leave affordable for workers is a new priority and that 
States should consider creative ways to provide paid leave benefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fully implemented in all States, would 
be significant. It is not deficit neutral in the short term since taxes will not match benefit 



spending which is estimated to begin at $2 billion annually, but will likely be deficit neutral in 
the long term (10-20 years). Second, the breadth of purposes covered by the FMLA raises 
concerns. The majority of FMLA-covered leave is taken by workers caring for their own serious 
health conditions, and advancing a policy of providing UI benefits for this category of leave 
might transform the UI system into a paid sick leave program and lead to significant and 
regressive substitution effects (employers might abandon their sick leave benefit programs). 
Third, while today most UI tax collection is "experience rated" (meaning that employers pay into 
the system based on their workers' use of it), the cost of this new policy should be borne as 
broadly as possible to guard against possible employer discrimination against women of child-
bearing age. 

Your advisors have come to a consensus recommendation that would enable you to 
advance the policy of paid leave, while mitigating the potential for unintended negative 
consequences. You would direct, the Department of Labor (1) to issue regulations and (2) 
develop model legislation that together would guide the States to confine the allowance of new 
UI benefits to parents following birth or adoption (and, perhaps, other analogous categories) and t ^ M ^avJU 
ensur^ that these new benefits are not "experience rated." Ideally, the binding regulations 
would confine States' authority in these important ways. The DOL Solicitor's office advises that 
while issuing regulations will enable us to set important parameters for State programs, we may 
not have this full authority (the question is under review). Even i f we do not have this authority, 
however, we believe that we can accomplish much the same goal with a broader regulation 
encompassing all FMLA applications if (a) you focus on new parents in^directive to DOL 
initiating the regulatory process, and (b) DOL accompanies the regulation with tht^ model State 
legislation that guides States in program design. 

The confinement of these new benefits to leave following birth and adoption not only 
helps to address some of the potential negative effects and criticisms of opening up the UI 
system, it also addresses an important challenge for new parents. The 1996 FMLA report found 
that maternity-disability leave tends to be unpaid or partially paid, while all other types of leave 
are significantly more likely to be fully paid. Still, this action may be seen on the Hill as an 
attempt to circumvent the legislative process to expand FMLA coverage, and it could result in 
bill riders (arguably a good fight to have). 

This construct, however, does not mitigate many of the dangers of unintended 
consequences. We cannot ensure, for instance, that States would follow the model legislation we 
would propose and elect only to grant UI benefits to new parents, rather than the full category of 
FMLA covered leave (only Maryland of the four States previously mentioned would meet this 
construct). However, we would send clear signals about what the Administration believes is an 
appropriate new use of UI benefits and use the model State legislation to guide States in the right 
direction. Furthermore, you would only be on record as supporting this narrow new use of UI 

Jrust funds. 

This option allows us the benefit of moving forward the important debate of making 
leave affordable for new parents, while also mitigating many potential downsides. All of the 
offices involved in this process - the DPC, NEC, OMB, DOL, the Department of Treasury, CEA, 



and the First Lady's Office - agree that this is an innovative and responsible approach to 
addressing this issue. 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 
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May 21,1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents in this new economy with greater tools to balance their responsibilities 
to their jobs and their families. You will release a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or parent with a "serious health 
condition," as defined under the Family and Medical Leave Act (FMLA). Currently, federal 
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy 
will enable federal workers to use the sick leave they have earned on the job to take care of a 
loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three ofthe four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have predictably weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use its UI system in this 
way (as many argue is very likely), advancing a proposal that would allow State experimentation 
would send a strong message that making leave affordable for workers is a new priority and that 
States should consider creative ways to provide paid leave benefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fully implemented in all States, would 



be significant (estimates begin at $2 billion annually). It is not deficit neutral in the short 
term since taxes will not match benefit spending which is estimated to begin at $2 billion 
annually, but will likely be deficit neutral in the long term (10-20 years). Second, the 
breadth of purposes covered by the FMLA raises concerns. The majority of FMLA-covered 
leave is taken by workers caring for their own serious health conditions, and advancing a policy 
of providing UI benefits for this category of leave might transform the UI system into a paid sick 
leave program and lead to significant and regressive substitution effects (employers may abandon 
their sick leave benefit programs). Third, while today most UI tax collection is "experience 
rated" (meaning that employers pay into the system based on their workers' use of it), the cost of 
this new policy should be borne as broadly as possible to guard against unintended labor force 
repercussions on women of child-bearing age. 

Your advisors have considered various ways of advancing the policy of paid leave while 
also mitigating the potential for unintended negative consequences. Ideally, we would issue a 
regulation that confines the allowance of new UI benefits to parents following birth or adoption 
(and, perhaps, other analogous, limited categories) and ensures that these new benefits are not 
"experience rated." The DOL Solicitor's office advises that, while issuing regulations will 
enable us to set important parameters for State programs, we may not have the authority to limit 
them in these ways (the question is under review). Even if we do not have this authority, 
however, we believe that we can accomplish much the same goal with a broader regulation 
encompassing all FMLA applications if (a) you focus on new parents in a directive to DOL 
initiating the regulatory process, and (b) DOL accompanies the regulation with model State 
legislation that guides States in program design, confining this program to new parents and 
ensuring that the new benefit is not "experience rated." 

This construct does not mitigate all many ofthe dangers of unintended consequences. 
We cannot ensure, for instance, that States would follow the model legislation we would propose 
and elect only to grant Ul benefits to new parents, rather than the full category of FMLA covered 
leave (only Maryland of the four states previously mentioned would meet this construct). 
However, we would send clear signals about what the Administration believes is an appropriate 
new use of UI benefits and use the model State legislation to guide States in the right direction. 
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds. 

This option allows us the benefit of moving forward the important debate of making 
leave affordable for new parents, while also mitigating many potential downsides. All of the 
offices involved in this process - the NEC, OMB, DOL, CEA, and the First Lady's Office -
agree that this is an exciting and responsible approach to addressing this issue. 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 
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May 21,1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents in this new economy with greater tools to balance their responsibilities 
to their jobs and their families. You will release a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or-parent with a "serious health 
condition," as defined under the Family and Medical Leave Act (FMLA). Currently, federal 
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy 
will enable federal workers to use the sick leave they have earned on the job to take care of a 
loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three ofthe four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have predietaWy weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use its UI system in this 
way (as many argue is very likely), advancing a proposal that would allow State experimentation 
would send a strong message that making leave affordable for workers is a new priority and that 
States should consider creative ways to provide paid leave benefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fully implemented in all States, would 
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be significant (estimates begin at $2 billion annually). Second, the breadth of purposes covered 
by the FMLA raises concerns. The majority of FMLA-covered leave is taken by workers caring 
for their own serious health conditions, and advancing a policy of providing UI benefits for this 
category of leave might transform the UI system into a paid sick leave program and lead to 
significant and regressive substitution effects (employers may abandon their sick leave benefit 
programs). Third, while today most UI tax collection is "experience rated" (meaning that 
employers pay into the system based on their workers' use of it), the cost of this new policy 
should be borne as broadly as possible to guard against unintended labor force repercussions on 
women of child-bearing age. „ AJI 

Your advisors have considered various ways of advancing the policy of paid leave while 
also mitigating the potential for unintended negative consequences. Ideally, we would issue a 
regulation that confines the allowance of new UI benefits to parents following birth or adoption 
(and, perhaps, other analogous, limited categories) and ensures that these new benefits are not 
"experience rated." The DOL Solicitor's office advises that, while issuing regulations will 
enable us to set important parameters for State programs, we may not have the authority to limit 
them in these ways (the question is under review). Even if we do not have this authority, 
however, we believe that we can accomplish much the same goal with a broader regulation 
encompassing all FMLA applications if (a) you focus on new parents in a directive to DOL 
initiating the regulatory process, and (b) DOL accompanies the regulation with model State 
legislation that guides States in program design, confining this program to new parents and 
ensuring that the new benefit is not "experience rated." 

5<-

This construct does not mitigate all danger of unintended consequences. We cannot 
ensure, for instance, that States would follow the model legislation we would propose and elects 
only to grant UI benefits to new parents, rather than the full category of FMLA covered leave/ 
However, we would send clear signals about what the Administration believes is an appropriate 
new use of UI benefits and use the model State legislation to guide States in the right direction. 
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds. 

This option allows us the benefit of moving forward the important debate of making 
leave affordable for new parents, while also mitigating many potential downsides. All ofthe 
offices involved in this process - the NEC, OMB, DOL, CEA, and the First Lady's Office -
agree that this is an esj&tting and responsible approach to addressing this issue. 

PROCEED 

HOLD OFF AT THIS TIME 0^ f^M^ 

LET'S DISCUSS 
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leave benefit programs). Third, while today most UI tax collectiomis "experience rated" 
(meaning that employers whose workers claim UI benefits pay intoVhe system proportionately), 
it would be important that the cost of this new policy is borne as broVdly as possible to guard 
against unintended labor force repercussions on women of child-beanng age. Fearfe-paidJ'MLA'* 
kave could lead omploycro to polico workers taldng-^M^-GQ¥CtedjWejo_fl new -extent:-
[Finally, data collection of initial claims or maintaining DOL authority\s best-possible? x^buseQ. 

Youp advisors have devised a proposal to-take-significant action inNthis area, while 
mitigatintythe-potontial for unintended negative cunseqtteaees. You wouldMirect the 
Department of Labor to work with States on ways to use t leir UI systems to^and paid leave for 
parents/ow/y following birth or adoption. You might also Jask DOL to considerwhether other 
categories of leave would be appropriate, but birth and adoption are two easily vorifiablc and 

yattraotive conditions tu embrace-. You would direct DOL/to develop regulations that define the 
scopfc of States' authority to provide this new benefit ana sets parameters for progradn design. In 
addj/tion, DOL would develop model legislation that gj/ides States in program development. To 

5 ^ 

r 
•4 

the/fullest extent possible under executive authority, 
ab^ve in the regulation, which would be binding for 
requirement? Remaining policy issues would be adeftessed in the model State legislation th; 
would accompany the regulation. 

OL would address* the issues discussed 
tates, streh-es a separate data-cottec 

This construct does not mitigate all danger/of unintended consequences. We cannot 
^nsure, for instance, that States would elect only to grant UI benefits to new parents, rather than 
ie full category of FMLA covered leave. However, we would send clear signals about what the 
administration believes is an appropriate new udfe of UI benefits and use the model State 

legislation to guide States in the right direction./ Furthermore, you would only be on record as 
(supporting this narrow new use of UI trust fun 

This option allows us the benefit of mo 
[leave affordable for new parents, while also mi 
State chooses to adopt this significant change in 
signal that States should be thinking of creative 
workers. 

PROCEED 

'ing forward the important debate of making 
igating many potential downsides. Even if no \ 
State UI policy, this step would be an important \ tM-l/v^ 

ways to provide paid leave benefits for American \ ^ % 

HOLD OFF AT THIS TIME 
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DRAFT 
May 20, 1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents in this new economy with greater tools to balance their responsibilities 
to their jobs and their families. You will announce a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or parent with a "serious health 
condition," as that term is defined for the purpose of applying the Family and Medical Leave Act 
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an 
ill relative. This new policy will enable federal workers to use the sick leave they have earned 
on the job to take care of a loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three of the four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have predictably weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers^^- ^ r 

However, the challenges and risks to embracing an expansive change to the UI system 
are considerable. First, the expense of such^system, if ever fully implemented in all States, 
would be significant (estimates range fron,f$2 to $9 billion annually). Second, the breadth of 
purposes covered by the FMLA raises concerns. The vast-majority of FMLA-covered leave is 
taken by workers caring for their own serious health conditions, and advancing a policy of 
providing UI benefits for this leave might transform the UI system into a paid sick leave program 
and lead to significant and regressive substitution effects (employers may abandon their sick 
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May 21,1999 

DE€fSKJw MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents m thia new econom^"with greater tools to balance their responsibilities 
to their jobs and their families. You will release a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or parent with a "serious health 
condition," as defined under the Family and Medical Leave Act (FMLA). Currently, federal 
workers are allowed to use only 13 days of sick leave to care for an ill relative. This new policy 
will enable federal workers to use the sick leave they have earned on the job to take care of a 
loved one with a serious health condition. 

The DPCfha^alsoJled a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three of the four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of ̂ tate legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have weighed in strongly against opening up UI for this purpose. 

workers would be a 
K ortant times. The 1996 

FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use its UI system in this 
way (as many argue is very likely), advancing a proposal that \ 'ould allow^gtate experimentation 
would send a strong message that making leave affordable for ivorkers is a new priority and that 
States should consider creative ways to provide paid leave beryefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fiilly implemented in all States, would 
be significant. It is not deficit-neutral in the short term since taxes will not match benefit 

7 



spending^which is estimated to begin at $2 billion annually, but will likely be deficix neutral in 
the long ferm (10-20 years). Second, the breadth of purposes covered by the FMLA raises 
concerns. The majority of FMLA-covered leave is taken by workers caring for their own serious 
health conditions, and advancing a policy of providing Ul benefits for this category of leave 
might transform the UI system into a paid sick leave program and lead to significant and 
regressive substitution effects (employers might abandon their sick leave benefit programs). 
Third, while today most UI tax collection is "experience rated" (meaning mat employers pay i 
the system based on their workers' use of it), the cost of this new policy should be^om^as 
broadly as possible to guard against possible employer discrimination againsUv6men of child-
bearing age. t-Uo 

Your advisojsiiave come to a consensus recommendation that Vould enable you to 
advance the polipy Df paid leave, while mitigating the potential for unintended negative 
consequences/You would direct the Department of Labor (1) to issue regulations and (2) ^ 
develop model legislation that together would guide the States to conjmne the allowance of new 
UI benefit/to parents following birth or adoption (and, perhaps, othM analogous categories) and 
that would ensure that these new benefits are not "experience ratedA'jjldeally, the binding 
regulations would confine States' authority in these important^ays. BThe DOL Solicitor's office 

^dvisesjthat while issuing regulations will enable ua togc^rtfiportant parameters for State 
programs, we may not have this full authority^he^uestion is under review}- Even if wc do not-
have this authority, however, wc belie vejtlittfwe can accompliahmuch the same goal witKa nUVr eon 
broadE^gulatio/oncompassingjdi-rMLA application/if (a) you focus on new parents-ip the 
directive to DOL initiating th^-fegulatory process, and (b) DOL acconypanies the regulati 

7 

tfiS-model State legislatjen that guides States in program design^/' 

not miti oato manv cTf the d 

n with 

This con^tfuctyhoweveKj does not nlitigato many (5? the dangers of unintended 
consequences/We cannot ensure, for instance, that States would follow the model legislation we 
would prondse an 1 elect only to grant UI benefits to new parents, rather than the full category of 
FMLA covered leave (only Maryland of the four States previously mentioned would meet this 
constru«!t). HoweSver, we would send clear signals about what the Administration believes is an 
appropriate new/use of UI benefits and use the model State legislation to guide States in the right 
direction. Furthermore, yojj-would only be on record as supporting this narrow new use of UI 
trust iinds. f t r 

NThe confinement of these new^enefits to leave following birth and adoption not only 
helps to address some ofthe potential negative effects and oriticiGmTof opening up the UI 
systemj^t^so addresses an important challenge for new parents. The 1996 FMLA report found 
that maternity-disability leave tends to be unpaid or partially paid, while all other types of leave 
are significantly more likely to be fully paid^Still, this action may be seen on the Hill as an 
attempt to circumvent the legislative process to expand FMLA coverage, and it could result i n ^ " 
bill riders (arguably a good fight to have). 

This option allows ufTthc benom o¥mflyi6g forward/the important debate ( 
leave affordable for new parents, while alsermitigating many potential downsides/Mft-U ot tne 
offices involved in this process - the DPC, NEC, OMB, DOEVtl^Department of treasury, CEA, 

-Ua-
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May 21,1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University cotiimencement address this Sunday focuses on the 
need to empower parents in this new econpmy with greater tools to balance their responsibilities 
to their jobs and their families. You will announceaa new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spous^child, or parent with a "serious health 
condition," as that term is defined for tho purpoac of applying the Family and Medical Leave Act 
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an 
ill relative. This new policy will enable federal workers to use the sick leave they have earned on 
the job to take care of a loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three of the four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have predictably weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use their UI system in 
this way (as many argue is very likely), advancing a proposal that would allow State 
experimentation would send a strong message that making leave affordable for workers is a new 
priority and that States should be thinking of creative ways to provide paid leave benefitsfor-

"^workers- A. 



However, the challenges and rrsks to embracing an expansive change to the UI system are 
considerable. First, the expense of snch a system, if ever fully implemented in all Slates, would 
be significant (estimates begin at $2j. Second, the breadth of purposes covered by die FMLA 
raises concerns. The majority of FMLA-covered leave is taken by workers caring for their own 
serious health conditions, and advancing a policy of providing UI benefits for this leave might 
transform the UI system into a paid sick leave programy&tt lead'to^ignificant and regressive 
substitution effects (employers may abandon their sick leave benefit programs). Third, while 
today most UI tax collection is "experience rated" (meaning that employers pay into the system 
based on their workers' use of it), the cost of this new policy shouldb^bome as broadly as 
possible to guard against unintended labor force repercussions ^twomen of child-bearing age. 

Your advisors have considered various ways of advancing the policy of paid leave while 
also mitigating the potential for unintended negative consequences. Ideally, we would issue a 
regulation that confines the allowance of new UI benefits to parents following birth or adoption 
(and, perhaps, other analogous, limited categories) and ensuring that these new benefits are not 
"experience rated" The DOL Solicitor's office advises that while regulations provide us with 
significant levcragejto set parameters for State programs, we may not have the authority to limit 
their scope as much as we would like. .Nonetheless, we believe that we can accomplish much the 
same thing with a broader regulation encompasstng all FMLA applications if (a) you focus on 
new parents in the ProGidcntial jforectivs to DOL initia.ting the regulatory process, and (b) DOL 
accompanies the regulation with modelj State legislationbonfining State programs to new parents 

and ensuring that the new benefit is no 

This construct does not mitigat* 
ensure, for instance, that States would 
only to grant UI benefits to new parent: 
However, we would send clear signals 
new use of UI benefits and use the modfel 
Furthermore, you would only be on record 

'experience rated." 

all danger of unintended\onsequences. We cannot 
i allow the model legislationNve would propose and elect 
, rather than the full categoryW FMLA covered leave, 
bout what the Administration believes is an appropriate 

State legislation to guide Statek in the right direction, 
as supporting this narrow new Hse of UI trust funds. 

This option allows us the benefi 
leave affordable for new parents, while 
offices involved in this process - the K 

of moving forward the important debate of making 
also mitigating many potential downsides. All of the 
C, OMB, DOL, CEA, and the First Lady's Office -

agree that this is an exciting and responsible approach to addressing this issued 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 
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May i j , 1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents in this new economy with greater tools to balance their responsibilities 
to their jobs and their families. You will announce a new study by the Council of Economic 
Advisors that analyzes the "time crunch" that parents increasingly feel. In addition, you will 
announce a new policy that addresses this challenge for federal workers. You will direct the 
Office of Personnel Management to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sick leave to care for a spouse, child, or parent with a "serious health 
condition," as that term is defined for the purpose of applying the Family and Medical Leave Act 
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an 
ill relative. This new policy will enable federal workers to use the sick leave they have earned on 
the job to take care of a loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts, Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures that would do this. Three of the four States, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured from Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow States this 
flexibility; business groups have predictably weighed in strongly against opening up UI for this 
purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers. Even if no State elected to use their UI systernip^-- l f U ^^ 
this way (as man^ar^ue is*tikkly), advancing a proposal that would allow States to ex^rirfient in 
this way would earry a strong message that making leave affordable for workers is a priority and 
that States should be thinking of creative ways to provide paid leave benefits for workers. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fully implemented in all States, would 
be significant (estimates begin at $2). Second, the breadth of purposes covered by the FMLA 



raises concerns. The -vast majority of FMLA-covered leave is taken by workers caring for their 
own serious health conditions, and advancing a policy of providing UI benefits for this leave 
might transform the UI system into a paid sick leave program and lead to significant and p ^ ' " - ^ 
regressive substitution effects (employers may abandon their sick leave benefit programs), H *̂-
Third, while today-most UI tax collection is "experience rated;" (meaning that employers <vhese T ^ L / ) 
workers claim UI benefits jja^ i^o^thc^stem-proportionately), it would be impuitant that the o^Tul; ^ 

5V<- cost of this new policy 4»bome as broadly as possible to guard against unintended labor force ^Joi-W-V 
repercussions on women of child-bearing age. «7 

Your advisors have considered various ways of advancing the policy of paid leave while 
also mitigating the potential for unintended negative consequences. Ideally, we would issue a , 
regulation that confines the allowance of new UI benefits to parents following birth oradoption—-' 
(and, perhaps, other analogous, limited categories) and ensuring that the^cost^of such a program ^ e l ^ v 
are bom by allj3mploygnL(i-e*-n^^ The DOL Solicitor's office advises that 
whUe^egulatioi^rovide us with significanT'̂ bSityset parameters for State programs, we may 
not have thte authority to limit thescope as much as we would like. Nonetheless, we believe that 

f ^ c ^ j r w e c a n accomplish much the same thing with a broader regulation encompassing all FMLA 
f» applications if (a) you focus on new parents in the Presidential Directive to DOL initiating the 

regulatory process, and (b) DOL accompanies the regulation with model State legislation 
confining State programs to new parents and ensuring that the new benefit is not "experience 
rated." 

This construct does not mitigate all danger of unintended consequences. We cannot 
ensure, for instance, that States would follow the model legislation we would propose and elect 
only to grant UI benefits to new parents, rather than the full category of FMLA covered leave. 
However, we would send clear signals about what the Administration believes is an appropriate 
new use of UI benefits and use the model State legislation to guide States in the right direction. 
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds. 

This option allows us the benefit of moving forward the important debate of making 
leave affordable for new parents, while also mitigating many potential downsides. All of the 
offices involved in this process - the NEC, OMB, DOL, CEA, and the First Lady's Office -
agree that this is an exciting and responsible approach to addressing this issue. 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 



DRAFT 
May 20,1999 

DECISION MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Your commencement speech thi 

BRUCE REED 

POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Sunday afGrambling State Universitjfofocuses on the 
need to empower parents in this new^conomy with greater tools to balance their responsibilities 
to their jobs and their families. You will announce a new study by the Council of Economic 
Advisors that analyzes the "timecrunch" that parents increasingly feel. In addition, you will 
announce a new policy that̂ adresses this challenge for federal workers. You will direct the 
Office of Personnel Man^ement to revise its regulations to allow federal workers to use up to 12 
weeks of accrued sicl^eave to care for a spouse, child, or parent with a "serious health 
condition," as thaptmn is defined for the purpose of applying the Family and Medical Leave Act 
(FMLA). Currently, federal workers are allowed to use only 13 days of sick leave to care for an 
ill relative, -fhis new policy will enable federal workers to use the sick leave they have earned 
on the job to take care of a loved one with a serious health condition. 

The DPC has also led a policy process to examine non-legislative options for action to 
enable States on a voluntary basis to use tneir Unemployment Insurance systems to provide 
benefits to workers on some form of FMLA-covered leave. This year, four States with surpluses 
in their UI trust funds - Massachusetts; Vermont, Maryland, and Washington - had bills 
introduced in their State legislatures ro use Uiieiiipluyiiicnt lusuidiiic (UI) tu pay-individuals on 
somg^brm of FMLA-covered leave. Three ofthe four States, anticipating conformity problems, 
have asked for comment from the Department of Labor (DOL). While many question the 
prospects of State legislative efforts, DOL has been pressured from Senators Kennedy, Dodd, 
Leahy, and Murray, the AFL-CIO, and women's groups to allow States this flexibility; business 
groups have predictably weighed in against opening up UI for this purpose. 

Taking a non-legislative step to advance paid leave for American workers wouM be a 
bold way to enable workers to spend more time with their families in important times. The 1996 
FMLA Study, A Workable Balance, found that.40 percent of leave-takers report that they cut 
their leave short due to lost wages, and 6̂ - percqnt of respondents who di^l not take leave when 

leaves. And, most of the wage r 
form of sick, personal, or vacatio 

cost as 
likely 

a barrier. Furthermore, the study found that 
to have any wage replacement for FMLA leave; 

needed (3.4 percent of respondents) 
lower-skilled, poorer workers are far 
for instance, hourly employees, whoAre more 1 kely to h&ve lower incorfies and lower levels of 
education, are four times as likely as salaried \t ave-takers to report receiving no pay during their 

acement that workers do report for meir FMLA leave is in the 



/ 
However, the challenges and'risks to embracing an expansive change to the UI system 

are considerable. First, the expense of such a system, if ever fully implemented in all States, 
would be significant (rSH^^^frOm $2 to $9 billion annua Ily) in the form of higher tax-on 
business): Second, the breadth of purposes covered by the FMLA raises concerns. The vast 
majority of FMLA-covered leaye is taken by workers caring for their own serious health 
conditions, and advancing a pollicy of providing UI benefits for this leave might transform the UI 
system into a paid sick leave program and lead to significant and regressive substitution effects 
(employers may abandon their sick leave benefit programs). Covering.sick leave could also lead 
terabuse-of this policy. Third, paid FMLA leave could lead employers to police workers taking 
leavejo^jiew-extentr-f^ourtb5, while today most UI tax collection is "experience rated" (meaning 

-thaTemployers whose woricers claim UI benefits pay into the system proportionately), it would 
Oyv— be important that the cost of this new policy is borne as broadly as possible to guard against 

unintended labor force repercussions on women of child-bearing age. [Finally, data collection of 
initial claims or maintaining DOL authority as best possible? Abuse?] 

Your advisors have devised a proposal to take significant action in this area, while ^ 
mitigating the potential for unintended negative consequences. You would direct the 
Department of Labor to work with States on ways to use their UI systems to fund paid leave for 
parents only following birth nr aHnptin^i (You might also ask DOL to consider whether other 
categories of leave would be appropriate). In so doing, you would direct DOL to develop 
regulations that define^e scope of States' authority to provide this new benefit and seyf 
parjmeters^for^^^Uoi^% addition, DOL would develop model legislation that guides States J^Ly^^. 
itTimi^^'eli^n^^^^M^^To the fullest extent possible, DOL would address-kWhe issues ^ J ^ X u - . 
discussed above in the regulation, 
policy issues would be addressed 
regulation. 

such as a separate data collection requirement. Remaining 
n the model State legislation that would accompany the 

This construct does not mitigate all danger of unintended consequences. We cannot 
ensure, for instance, that,,ie-the extent States would~adopt anV of this policy, States would elect 
only to grant UI benefits to new parents, rather than the full category of FMLA covered leave. 
However, we would send clear signals about what the Administration believes is an appropriate 
new use of UI benefits and use the model State legislation to guide States in the right direction. 
Furthermore, you would only be on record as supporting this narrow new use of UI trust funds. 

This option allows us the benefit of moving forward me important debate of making / 
leave affordable for new parents, while also mitigating many Potential downside^of such air 
Even if no State chooses to adopt this significant change in State UI policy, this step would be an 
important signal that States should be thinking of creative w^ys to provide paid leave benefits for 
American workers. 

PROCEED 

HOLD OFF AT THIS TIME 

LET'S DISCUSS 



Barry White 
10/22/98 07:44:01 PM 

Record Type: Record 

Nicole R. Rabner/WHO/EOP 
Larry R. Matlack/OMB/EOP 

To: 
cc: 
bcc: 
Subject: Re: Paid Parental Leave ^ ) 

Nice to know you are still in there pitching. I suppose for a first meeting, it would be me and Larry 
Matlack and a couple of his examiners (we'll pick them), and at the policy level, Chow. Pis invite 
Barbara to the first discussion. 

To be sure to get us, don't schedule your meeting Monday 9-12 or 2:30-4; Tuesday 10-1 or 3:30 -
4 :30; Wednesday 9-11:30 or 2-3. There is lots of '00 Budget stuff going on. 

Nicole R. Rabner 

Nicole R. Rabner 

10/22/98 06:53:04 PM 

Record Type: Record 

To: 

cc: 

Barry White/OMB/EOP@EOP 

Subject: Paid Parental Leave 

Barry, we are exploring, in the "new ideas" category of budget-related initiatives, a paid parental 
leave proposal wi th the DOL using the Ul system (you'll remember this proposal discussed in 
conjunction wi th the child care initiative last year this t ime). Early next week, we plan to call a 
preliminary meeting to discuss the proposal, which, I suspect, will help us prepare for a DPC 
Deputies or Principals meeting in the coming weeks. Who at OMB should we include in the 
preliminary discussion meetings? 

A 
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SUBJECT: 
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EMIL PARKER 
AMY FINKELSTEIN 
GUS GAUCHER 

JOHN FRASER 

FMLA Estimates 

Per this morning's request, here is an estimate ofthe number of covered and eligible leave takers 
whose longest leave was for maternity-disability or care of a newborn, adopted or foster child 
whose leave was over 12 weeks. This comes from the 18 - month long FMLA survey. 

Estimated are (1) the number of covered employees whose longest leave was for (a) maternity 
disability or (b) care for a newborn, adopted or foster child; (2) the number of these leave takers 
who took leave for more than 12 weeks (85+ days); (3) an adjustment to factor out those leave 
takers who, although at a covered site, would have been ineligible for FMLA; and (4) an estimate 
of the number of covered and eligible leave takers whose longest leave was for maternity-
disability or care of a newborn, adopted or foster child whose leave was over 12 weeks. 

A. Maternity-Disability B. Newborn, Adopted, Foster Totals 

1. From table 5B covered worksites 

563,153 1,972,861 17.1 % of all leave 

2. From table 5D leave takers at covered worksites taking more than 85 days 

x 0.424 x 0.162 

238,777 319,603 

3. Eligibility Adjustment* 

x0.83 x0.83 

4. Estimated leave takers 

198,185 265,270 463,000 

* eligibility adjustment is an average for all covered leave takers and does not distinguish 
differences in eligibility among those taking parental leave and other types of leave. 
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Paid-Leave Plan for the Birth or Adoption of a Newhoni 

Thanks to the Family Medical Leave Act, signed into law by President Clinton on 
February 5,1993, millions of Americans can take unpaid leave from their jobs (up to 12 
weeks per year) to care for an infant after birth or adoption - and know that a job will be 
waiting for them when they return. But many of those workers ate unable to take the full 
amount of FMLA-protected time they need, because they simply can't afford to go that 
long without a paycheck. And other workers who, although not protected by FMLA, 
have access to unpaid leave can face the same dilemma. 

To address this obstacle, the Administration could propose the creation of a New Parent 
Paid Leave Plan, to provide eligible parents with partial wage replacement for up to six 
weeks. While careful consideration needs to be given to the effect of such a program on 
employer benefit plans, design elements of a workable program would include: 

• Incpfflg eligibility.; Eligibility to receive funds would be tied to income. The simplest 
approach would be to set a family income cap - only parents with family earnings 
below a set amount would be eligible to receive new-parent paid leave. An 
alternative but more complicated approach would be to vary the benefit amount by 
family income. 

Pros: - Assists the famiUes that arc most likely to face a financial barrier to 
taking family leave for a newborn/adopted infant. 

- Limiting eligibility to workers protected by the FMLA would exclude 
those most likely to benefit from such a program. 

' Workforce attanhmcnf 

1. Prior to receiving benefit: New parent paid leave would be available to those 
qualifying parents who are authorized to work in the U.S. and have been in the 
workforce — part time or full time - for each of the fifty-two weeks prior to 
giving birth/adopting. 

Pros: - Funds available to all working parents, regardless of FMLA coverage 
- Links eligibility to connection to the workplace and to the concept of 
wage replacement. 
- One year requirement demonstrates pre-pregnancy workforce 
participadon. 
- Minimum standard for amount of time in the workforce reflects FMLA 
concept and excludes from eligibility those whose workforce 
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participation was minimaJ. 
- If UI administers the program, they will have access to employment 
information for all Ul-covered workers 

Cons: - If UI administers the program, an alternative method of confirming 
eligibility would be necessary for non-UI covered workers (e.g., self-

employed, independent contractors, etc.) - for example, proof of receipt 
of wages during the time period. This would add cost to the proposal. 

- If UI administers the program, it may be simpler if the eligibility 
requirement is die same as for UI - work in roughly 20 of the preceding 

52 weeks. (Note, however, that states have discretion to have additional 
UI qualifying requirements.) 

Note: If data indicates that workers most likely to need paid leave have 
generally worked for less than one year, we should change the one-year 
requirement as appropriate. 

2. After receiving benefit: Workers could receive benefits regardless of whether 
they intend to return to their job, or whether they in fact return. 

Pros: - Eligibility based on return to employment or the workforce would 
require a penalty/recovery scheme for those who - for whatever reason 

~ fail to return to work in a timely manner. 

- Commission data indicates that lower income workers, the ones most 
likely to need wage-replacement, are the least likely to return to work 
following the binh or adoption of an infant. 

Cons: - Parents who voluntarily leave their jobs to care for newbom/adopted 
infants have presumably decided they are not financially dependent upon 
their wage, and therefore do not need a wage replacement benefit. (The 
lower any income requirement is set, the less this problem exists - fewer 
eligible parents will be financially able to quit their job.) 

Benefit duration and dming: Benefits would be available only for the first six weeks 
following birth/adoption. A worker with access to employer-paid leave who also 
wanted to participate in federal paid leave would have to use the federal benefit 
before using employer-paid leave. 

Pros: - Simpler to administer 
- Minimizes disincentives on employers who might otherwise provide 

benefits or more generous benefits. 
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Cons: - To the extent that an employer benefit plan limits post-prcgnancy use of 

sick leave to a period immediately following birth, female workers with 
accumulated paid sick leave who give birth may not be able to use paid 
sick leave after six weeks. 

- May not cover time at home for newborn babies/mothers who have 
extended hospital stays. 

Administration/Implercientation: The program would be administered, and the 
benefits paid, through the state UI system. State participation would not be 
mandatory. 

Pros: - State employment security agencies (SESAs) have experience in making 
payments as agents of the Federal government in the case of other 
programs, such as Trade Readjustment Allowances. In FY 98 there are 
about 40,000 TRA recipients collecting about $230M in benefits at an 
administrative cost of about $5 M per year, which would provide an order 
of magnitude in evaluating this proposal. 

- States are able to perform these functions under agreement with a Federal 
agency assuming suitable arrangements can be made to meet the cost of 
administering this separate payment system. 

Cons: - To the extent that SESAs are asked to make eligibility determinations that 
differ from those under the UI system, staff training and administrative 
costs would rise substantially. 

- Since the costs of the benefits would be coming from a fund other than 
the State trust fund (unless Federal law is amended), it may be expensive 
for the States to establish the alternative procedures necessary to make 
the payments. 

- States are currently underfunded for UI administration costs and would 
not be able to embark on a new program without some funding 
guarantees. 

Benefit amount: Simplest approach would be to set one benefit amount available to 
all eligible workers: $200 per week (based on UI average benefit of $190.19, which 
represents 35% of the average weekly wage). Alternatives could include having one 
or two benefit levels, keyed to income ranges. 
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POTENTIAL CHANGES FOR FMLA 

__ADD PAID LEAVE COVERAGE FOR 6 WEEKS OF NEWBORN CARE 

Maximum number of women 3,378,000 with newborns in a given year (CPS) 
Assume that 1,834,000 will return to work (LFPR of those with <1 year olds) 
Assume between 20-33% will be ineligible (tenure data) [will be checking lower bound with 

work experience data] 
Using bounds implies between 1,467,200 and 1,228,780 would make tenure cut and may want 

leave to take care of infant 
Without means testing implies cost of (at $200x6weeks=l 200 each mother) = $ 1,760,640,000 

and $1,474,536,000 (w/o administrative costs) 
How many of these women would meet an income eligibility cut? 
Median income for famiUes with children under 3 - $36,626. If this was the cut off than xh of —7 
potential above would not qualify so cost would be half -- so between $880,320,000 and \ 
$737,268,000. V I P 
Add administrative costs of approximately $200,000 ($60m to change UI base period and $140m \ iv i 
to add payment system to UI [no basis for this number]) and proposal costs out at $IB, ^ 

f 
1. 

EXTEND COVERAGE FROM 50 TO 25 PERSON ESTABLISHMENTS 

EXTEND BENEFITS FROM 12 WEEKS TO 26 WEEKS 

j 4 

LAA— 
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Record Type: Record 

To: Ann O'Leary/OPD/EOP 

cc: 
Subject: The Birth and Adoption regs 

I don't know if you saw the Daily labor report article today on the upcoming 
regs, but I thought I would flag it for you. In addition, I understand that 
Robert Pear of the NY Times has asked to speak to our Solicitor today on the 
issues raised in his earlier article. 

We're concerned that these press reports (which key on business oppositions 
and the reversal of our old position on "able and available") are framing 
the debate on the regs, when the proposed rules themselves would answer a 
number of the more difficult questions. I was at the dentist this morning 
when this issue came up in a staff meeting, but I understand that our Deputy 
COS was going to make some calls to the White House (my guess is through 
Cabinet Affairs) trying to get clarification on the timing of the regs. 

We really want to get them out....can you give me any update on the thinking 
about an event? Without WH clearance our Dep Sec will not allow the package 
to be signed and sent to the Federal Register. 
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MEMO 
DATE: May 26, 1999 

TO: Winnie Stachelberg, Political Director 

FROM: Seth Kilboum, Deputy Director for Health and Family Policy 
Barbara Menard, Senior Policy Advocate 

SUBJECT: Federal Government Family-Friendly Workplace Policies 

In the past month, the President has announced two new policies that will greatly assist Federal 
employees who have a family member with a serious medical condition. We applaud the President's 
efforts to set an example for the private sector by creating new family-friendly workplace policies for 
Federal government employees. We are concerned, however, that if these policies are specifically 
linked to a particular definition of family, many federal employees will be unnecessarily denied those 
benefits. 

Last week, the President proposed to extend from 13 days to 12 weeks the amount of accrued sick 
leave a Federal government employee may take in order to care for a sick family member. (See 
attached Executive Memorandum) The 12-week cap appears to be based on the Family and Medical 
Leave Act (FMLA) and the President's memorandum specifically refers to "serious illness as defined 
by the FMLA". Our concern is that FMLA, which defines a spouse as a "husband or wife as 
recognized by a state", will be similarly used to define the particular family members for whom a 
Federal employee can take his or her sick leave. 

It is our understanding that the current policy allowing the use of 13 days of sick leave to care for an 
ill family member is governed by each agency individually and is not restricted by definitions in the 
FMLA. Thus, it is possible that employees whose agencies had previously allowed them to take sick 
time to care for an ill partner may not even be able to use any sick time to care for their partner 
under the new policy. 

The Office of Personnel Management has not yet proposed formal regulations that would 
implement the President's Executive Memorandum. We recommend that the Domestic Policy 
Council to work closely with OPM to ensure that, at the very least, Federal employees do not take a 
step backward in their ability to care for their families under this new policy. Further, we would like 
to encourage the DPC to ensure that the new 12-week sick leave expansion include a more broad 
definition of family m ember than what is currently in the FMLA. Again, while we applaud the 
President's efforts to make the Federal government a more family-friendly workplace, we want to 
ensure that all employees are included in that effort. 

On a separate but related issue, we also recommend encouraging the DPC to work with OPM on 
the definition of "eligible relative" in implementing the President's proposal to allow Federal 



government employees to purchase group long-term care insurance for themselves and eligible 
relatives. The authorizing legislation for this program includes language that allows an "eligible 
relative" to be defined by the Office of Personnel Management or by the individual insurance 
companies with which the Federal government chooses to contract. We sincerely hope that OPM 
and at least one of the insurance companies available for this program will define "eligible relative" 
appropriately. 

We recommend a meeting with key White House staff next week (anytime June 1 - 4) to discuss 
these two policies and the broader issue of definitions of family during the formulation of future 
family-friendly initiatives. 
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THE WHITE HOUSE 

O f f i c e of the Press Secretary 

For Immediate Release May 24, 1999 

May 24, 1999 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 

SUBJECT: New Tools t o Help Parents Balance Work and Family 

Since I became President, my A d m i n i s t r a t i o n has worked hard t o make sure 
t h a t parents have the t o o l s they need t o meet t h e i r o b l i g a t i o n s a t home 
and a t work. I am proud t h a t the very f i r s t b i l l I signed i n t o law was 
the Family and Medical Leave Act (FMLA). Since 1993, the FMLA has 
allowed m i l l i o n s of Americans t o take up t o 12 weeks of unpaid leave --
wit h o u t f e a r of l o s i n g t h e i r jobs - - t o care f o r a newborn or adopted 
c h i l d , t o a t t e n d t o t h e i r own serious h e a l t h needs, or t o care f o r a 
s e r i o u s l y i l l parent, son, daughter, or spouse. Too many American 
workers, however, have been unable t o take the leave they need because 
they simply cannot a f f o r d t o go witho u t a paycheck. 

Therefore, I am t a k i n g new steps toward enabling workers t o take the 
leave they need. 

F i r s t , I hereby d i r e c t the Secretary of Labor t o propose r e g u l a t i o n s 
t h a t enable States t o develop i n n o v a t i v e ways of using the Unemployment 
Insurance (UI) system t o support parents on leave f o l l o w i n g the b i r t h or 
adoption of a c h i l d . I n a d d i t i o n , I d i r e c t the Secretary t o develop 
model State l e g i s l a t i o n t h a t States could use i n f o l l o w i n g these 
r e g u l a t i o n s . I n t h i s e f f o r t , the Department of Labor i s t o evaluate the 
ef f e c t i v e n e s s of using the UI system f o r these or r e l a t e d purposes. I n 
a 1996 study conducted by the Commission on Family and Medical Leave, 
l o s t pay was the most s i g n i f i c a n t b a r r i e r t o parents t a k i n g advantage of 
unpaid leave a f t e r the b i r t h or adoption of a c h i l d . This new step w i l l 
help t o give States the a b i l i t y t o e l i m i n a t e a s i g n i f i c a n t b a r r i e r t h a t 
parents face i n t a k i n g leave. 

Second, I d i r e c t the D i r e c t o r of the O f f i c e of Personnel Management t o 
propose govemment-wide r e g u l a t i o n s t o all o w Federal employees t o use up 
t o 12 weeks of accrued s i c k leave each year t o care f o r a spouse, son, 
daughter, or parent w i t h a "serious h e a l t h c o n d i t i o n , " as t h a t term i s 
defined f o r the purpose of applying the FMLA. C u r r e n t l y , the amount of 
s i c k leave t h a t can be used t o care f o r a f a m i l y member who i s i l l i s 
l i m i t e d t o 13 days each year f o r most Federal employees. By enabling 
Federal workers t o use the s i c k leave they have earned, we w i l l 
e l i m i n a t e a s i g n i f i c a n t b a r r i e r t o c a r i n g f o r a f a m i l y member w i t h a 
serious h e a l t h c o n d i t i o n . The use of p a i d s i c k leave under t h i s p o l i c y 
w i l l be subject t o the same c o n d i t i o n s as the use of unpaid leave f o r 
these purposes under the FMLA. I n p a r t i c u l a r , the same n o t i f i c a t i o n and 
c e r t i f i c a t i o n requirements t h a t govern the use of unpaid leave t o care 
f o r a spouse, son, daughter, or parent under the FMLA w i l l apply t o 
Federal employees who use p a i d s i c k leave f o r t h i s purpose. I b e l i e v e 
the Federal Government has an important r o l e t o p l a y i n s e t t i n g an 
example f o r the Nation. 

F i n a l l y , I d i r e c t the D i r e c t o r of the O f f i c e of Personnel Management t o 
e s t a b l i s h an Interagency Family F r i e n d l y Workplace Working Group w i t h i n 
90 days t o promote, evaluate, and exchange i n f o r m a t i o n on Federal 
f a m i l y - f r i e n d l y workplace i n i t i a t i v e s . I also d i r e c t the head of each 
executive department and agency t o appoint a f a m i l y - f r i e n d l y w o r k / l i f e 
coordinator t o serve as a member of t h i s Working Group. Working Group 
representatives w i l l be responsible f o r making sure t h a t Federal 
employees are aware of the f u l l range of options a v a i l a b l e t o them t o 
meet t h e i r personal and f a m i l y r e s p o n s i b i l i t i e s (such as a l t e r n a t i v e 
work schedules, telecommuting, p a r t - t i m e employment, and j o b s h a r i n g ) . 

l o f 2 5/25/99 1:03 PM 
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The coordinators also w i l l provide employees with information about 
c h i l d and elder care resources currently available i n t h e i r communities, 
and establish and promote parent support groups, elder care support 
groups, and on-site nursing mothers' programs. 

WILLIAM J. CLINTON 

# # # 

2 of 2 5/25/99 1:03 PM 
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PRESIDENT CLINTON: HELPING PARENTS 
MEET THEIR RESPONSIBILITIES AT HOME AND AT WORK 

May 23, 1999 

Today, in a commencemeiit speech at Grambling State University, President Clinton announced 
new steps to help workers meet their responsibilities to their jobs, and their more important 
responsibilities to their families. The President pat forward two new proposals to make leave 
more affordable for American workers. In addition, he released a new report that examines the 
"time crunch" that parents increasingly feel as they struggle to balance their responsibilities at 
home and at work. 

Working to Make Parental Leave More Affordable. A 1996 study by the Commission on 
Faniily and Medical Leave found that loss of wages was the most significant barrier to parenis 
taking advantage of unpaid leave following die birth or adoption of a child. Today, President 
Clinton directed the Secretary of Labor to propose new regulations and model state legislation to 
enable states to develop innovative ways of using the Unemployment Insurance (UI) system to 
support parents taking leave to care for a newborn or adopted child. Several States recently have 
asked the Administration whether they could use the UI system for this purpose consistent with 
federal law. The new regulations will authorize this expansion of the UI system, thereby 
allowing states that wish to use unemployment insurance to assist new parents to put their plans 
into effect. 

Enabling Federal Workers to Take Paid Leave to Care for Sick Family Members. In an 
effort to set an example for all employers, President Clinton also today directed the Office of 
Personnel Management (OPM) to revise its govemment-wide regulations to allow federal 
employees to use up to 12 weeks of accrued sick leave each year to care for a spouse, son, 
daughter, or parent with a "serious health condition," as that term is defined for the purpose of 
applying the Family and Medical Leave Act. Currently, the amount of sick leave that can be 
used to care for a family member who is ill is limited to 13 days each year for most federal 
employees. By enabling federal workers to use more ofthe sick leave they have earned, 
according to conditions established by the FMLA, this measure will remove a significant barrier 
to caring for an ill family member. The President also has directed the OPM to establish an 
Interagency Family Friendly Workplace Working Group to develop, promote, and evaluate 
federal family-friendly workplace initiatives. The President previously has taken other actions to 
ensure that federal government is a model employer, including: allowing federal employees to 
donate annual leave to other employees; expanding flexible family-friendly work arrangements, 
such as job sharing, career part-time employment, alternative work schedules, telecommuting, 
and satellite work locations; and directing improvements in the quality of federally sponsored 
child care. 

A New Study on the Amount of Time Available for Families. The President released a report 
by his Council of Economic Advisers (CEA) today that details the factors that have led to 
decreased amounts of time available for parents to spend with their children. The report. 
Families and the Labor Market, 1969-1999: Analyzing the "Time Crunch, " demonstrates that 
the increase in hours mothers spend in paid work, combined with the shift toward single-parent 
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families, has resulted in families experiencing an average decrease of 22 hours a week (14 
percent) in time that parents spend with their children. The report concludes that the increased 
time at work among parents requires policy-makers to seek new ways to promote strong families, 
including greater flexibility in paid work hours, more affordable child care, better support for 
families with low-wage earning parents, and methods for encouraging two-parent famiUes to 
form and stay together. 

Advancing An Agenda To Help Parents Balance Their Responsibilities At Home And At 
Work. In his balanced budget request, the President put forward a bold agenda to provide 
families with greater tools to meet their responsibilities at home and at work. This agenda 
includes: an historic initiative to make child care better, safer, and more affordable for working 
families; a tripling of our investment in after-school programs through the 21" Century 
Community Learning Center program; a new tax credit to help Americans struggling with long-
term care costs; and proposals to expand the Family and Medical Leave law to cover more 
workers and allow leave for more parental activities, including parent-teacher conferences and 
routine doctor's visits. 
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Notification of key stakeholders on IIT-FIVTLA announcement 

I. Advance Notification by White House 

Senator Edward Kennedy -- Massachusetts is one of 4 states with pending legislation. The 
Senator has written to the Secretary on the issue and staff (Michael Myers) has followed tliis issue 
aggressively. 

Senator Chris Dodd — Served on Family and Medical Leave Commission which recommended 
use of UI for paid leave; co-signed Kennedy letter to Secretary Herman. 

Senator Patrick Leahy - Has supported VT legislation in past two legislative sessions; has 
written to Secretaries Reich and Herman; previous DOL letter raised conformity issues and 
suggested that the State use the separate fund method. 

Senator Patty Murray - Has also written on this subject. 

Leadership — courtesy calls to Senator Daschle and Rep. Gephardt are also recommended. 

Labor - Gerry Shea ofthe AFL-CIO 

Women's groups — Judith Lichtman ofthe National Partnership for Women and Families. 

NOTE: The likely reaction from Senator Kennedy and other advocates will be twofold: 
1) Policy does not go as far as they would have liked (States could not adopt pending legislation 
and must await DOL regulations, which would also limit the scope ofthe experiment,) 
2) They had expected to be consulted on the range of options prior to a policy announcement. 

II. Advance Notification by DOL 

Rep. Nancy Johnson - Secretary Herman has an appointment with the Ways & Means Human 
Resources Subcommittee Chair next week on the issue ofthe proposed Welfare-to-Work 
reauthorization, and significant good will could be lost i f a hcads-up to staff is not provided. Ways 
& Means staffer Ron Haskins, who has advocated stregthening the work requirements in UI will 
likely oppose this policy, especially given the opposition of employer groups. 

Rep. Ben Cardin — Staff call also recommended. Not only is he the subcommittee ranking 
minority member, but Maryland is one ofthe states where legislation has been filed and reaction 
from parties on both sides of the issue is likely to be swift. We do not know if he has taken a 
position on the state legislation. 

III. Monday Follow-up by DOL 

Remaining authorizers; key members: Senators Roth and Moynihan; Reps Levin and English 
(sponsors of Administration UT Reform bill) 



05/21/99 14:12 ©202 219 7971 DOL OSEC 121003 

State groups - Interstate Conference of Employment Security Agencies (ICES A) and National 
Governors Association (NGA) should be called; new policy will shift the pressure to the States. 

Business/Employer Organizations - UWC has been spearheading a letter-writing campaign 
against a change in policy. Significant co-signers have been: US Chamber of Commerce, NFIB 
and NAM. 

Prepared 5/21/99 
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May 18, 1999 

The Hannrabie Alexis M. Hcxzxum 
Secretaiy of Labor 
U.S. Department of Labor 
200 Conatitutioii Avenue, NW 
WBahmfiton.DC 20210 

Dear Secretary Hcrmaii: 

We undea t̂and thai ifae Department's longsmnrtine posinon with icspecr TP the Family and 
Medical Leave Act (FMLA) and Unemployment Insurance (UI) is under review. Specifically, 
we understand that you axe being used to change federal FUTA standards tn permit states to 
provide workers who axe already on leave under the FMLA to srmnltaneuusly collect UI. 

The DOL Bureau of Emplayment Secuxity (now die Unemploymem Insurance Service) stated in 
1962 thwr* T h e qualifying requirement and the requirement that claimants be able and available 
for work are the two halves of a single icqmrement that protection be limited to unemployed 
members ofthe labor fozee." Allowing workers on FMLA leave lo collect U£ would undermine 
both the spirit and the law of tho Federal/state vmcmploymcnt program. .'It is mappropriatc to 
even consider advancing such a fundamental philosophical change of this magnitude through a 
"back door" change in a longstanding DOL inteipretation. Most xmfortuiiately, for -workers who 
find themselves out of work, diis proposal -would divert UI tax dollara by paying benefits tn 
claimants wbo are not even looking for wodc Th* proposal would escalate UI costs and result in 
employers who arc exempt from tbe FMLA subsidizing those who arc not. 

We urge you to maintain tbe DepartmenTs cmzentposition Thai states must require fiaitrnmT* to 
be available for work in order to qualify- ibr Unemployment Insurance. Allowing for 
Unemployment Iixsirranua for workers on Family and Medical Act Leave- would undermine both 
the spirit and the letter of both the FMLA and tbe UI program If you have any questions 
concerning this issue, please feel free to have your staff contact Eric QxJeld at UWC-Strategic 
Services on Unemployment Se. Workers' Compensation at (202) 682-15 IS, Deanna Gelak az the 
Society fbr Human Resource Management at (703) 535-60(27 or any of Hie associations, 
companies and organizalians listed below. 

Sincerely, 

Associated Builders and Contractors 
American Hotel & Motel Association 
American Rental Association 
American Trucking Association 
Americans for Tax Reform 
Associated General Contractors 
Association of Igtemfltiorml Automobile Dealers 
Associanan of Intemational Automobile Manufarturers 
Food Marketing Insmute 
Goodyear Tire & Rubber Company 
ImemarionaJ Mass Retail Association 
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Lonrdan Associates, Incoipaiated 
Maryland Chamber of Coramexoe 
MihubLdn Motor Manufacturing of Ann 
Mnnteomexy Maryland Chapter of lhe Society fbr Human Resource Manugcmcnt 
Nadooal Asflodalion of Manu&eiurers 
Nstional Association of Retailcts 
National Fndmatiim of Jndepeikdem Bnainess 
Nadonal Mining Assodarion 
National Restaurant Associauon 
Printing Industries erf" America 
Society for Human Resource Managemeni 
ftrrmll Business Survival Canmuttee 
UWC-Strotcgte Servioes on Unemployment A Work ers' Compensation 
United Statea Chamber of Conuncnrce 
University of Chicago Hospital System 
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May 18, 1999 

ThcHonoiable Alexis M. Hennan 
Secretaiy of Labor 
U.S. Department of Labor 
200 Constitutian Avenue, NW 
Wanfamfiton. DC 20210 

Dear Secretary Herman: 

We anderstand that the Departtncnr's longsiandinc position wlxfa respect TXJ the Family and 
Medical Leave Act (FMLA) and Unemployment Insurance (UI) is under review. Specifically, 
we understand that you axe being urged to change federal FUTA standards to permit states to 
provide workere who axe already on leave under the FMLA to simultaneaualy collect UI. 

The DOL Bureau of Emplaymeat Secuxity (now the Unemployment Insurance Service) stated in 
1962 that: 'The qualifying requirement and the requirement that claimauts be able and available 
for work an the two halves af a single requirement that protection be Hntited to unemployed 
members ofthe labor force." Allowing workers on FMLA leave to collect UI would undermine 
boih -the ajmrt and fhe l a w nf-the Fcdcnri/state Unftittplnywririiit pi*>fî wif> [t tS inappropriate to 
even rrmsitW advancing auch a fundamental philosophical change of thi s magnitude through a 
"Sack door" change in a longstanding DOL interpretation. Most unfortunatBly, for workers who 
find themselves out of worite. this proposal -would divert UI tax dollars by paying benefits TO 
claimants who axe not even looking for -work. The proposal would escaitte UI costs and result in 
employers who sac exempt fiom the FMLA subsidizing those who arc not. 

We Uxse you to maintain the Depaxtment** current position that states must require i-i»im»nT« TO 
be available fat work in order to qualify ior Unemployment Insuiancc. Allowing for 
Unemployment Znsurasce for wnrkars on Family and Medical Act Leave would undermine both 
the spirit and the letter of both the FMLA and the UI program- I f you have any questions 
concerning this issue, plaase feel five to have your staff contact Eric Oxf eld at UWC-Strategic 
Sendees on Unemployment & Workers' Compensation at (202) 682-1515, Deanna Gelak az rhe 
Society fbr Human Resource Management at (703) 535-6027 or any of tlie associations, 
companies and organizations, listed below. 

Sincerely, 

Associated Builders and Contractors 
American Hotel & Motel Association 
American Rental Associatian 
American Trucking Associatioii 
Americans fat Tax Reform 
Associated General Contractors 
Association of IntemaliarLal Automobile Dealers 
Asaociaricm of International Automobile Marmfacturers 
Food Mackenng Insmute 
Goodyear Tbe & Rubber Company 
Irrtemaricmal Mass Retail Association 
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Matyland Chamber of Commerce 
Milaubuhi Motor Manu&Cturlog of Amenea 
Montgomery Maryland Chapter of the Society for Human Resource Management 
National Association of Manufiuuuiecs 
National Association of Retailers 
National Faderazfcm of Independent Business 
Nadonal Mining AfiSociarion 
National Restaurant Assodaiion 
Printing Industries of America 
Society fbr Human Resource Managemeni 
Small Business Survival ConunittBe 
XJ'WC-Strategic S e r v i c » on TJnemploymcnt A Woricers* Componsation 
United States Chamber of Commcirce 
Uoivenrity of Chicago Hospital System 
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CaroleKitti 05/21/99 03:45:20 PM 

Record Type: Record 

To: Barbara Chow/OMB/EOP@EOP, Nicole R. Rabner/WHO/EOP@EOP 

cc: Iratha H. Waters/OMB/EOP@EOP, Larry R. Matlack/OMB/EOP@EOP, Debra J. Bond/OMB/EOP@EOP 
Subject: President's Speech at Grambling on Ul and Parental Leave 

I just got a call from a White House speechwriter (Paul Glastris, I think), who was pushing back on my 
edits to the paragraph on Ul and parental leave. He understood my point, but still wanted to suggest in 
the speech that the benefits were "earned" and not a give-away. 

What I want to flag for you is that the arguments the speechwriter was making move into the area of policy 
making. The most troublesome was his claim that this program would have no costs. I told him that his 
suggestions in the cost-control area had not been discussed in any of the policy meetings and told him 
that nothing should be said about costs in the President's speech. 

The speechwriter raised issues like the person claiming Ul for parental leave would be taking some risks 
in that he would have less of his Ul entitlement left if he later lost his job. This could be true, but it 
depends a lot on how the parental leave program is designed and how it fits into the regular Ul benefit 
system. Then he wanted to claim that this proposal would be revenue neutral. He described a situation 
that would require the person taking parental leave to give up more weeks in Ul benefits (say 24 weeks of 
Ul would given up to offset 12 weeks of parental leave). Obviously, nothing in this detail had been 
discussed at any policy meeting on the parental leave proposal, and such suggestions might well be 
rejected. 



What's our authority for this proposal? 

DOL has the authority to respond to states regarding the UI program and to evaluate the 
effectiveness of this program. DOL will address state flexibility in the rulemaking process. 

When will individuals be able to receive benefits? 

The Department must issue regulations governing the experimental program, and States must 
change their laws, before benefits can be paid. 

Who would qualify? 

The President has directed the Secretary to enable parents of newborns and newly-adopted 
children to receive benefit payments, who also meet State unemployment insurance law 
requirements. 

Will this effort cover the same people as the Family Medical Leave Act (FMLA)? 

In the process of rulemaking, DOL will address. 

Why is the proposal limited only to parents of newborn or newly-adopted children rather 
than extending, for example, to individuals attending ill family members? 

In a 1996 study conducted by the Commission on Family and Medical Leave, lost wages was the 
most significant barrier to parents taking advantage of unpaid leave after the birth or adoption of 
a child. Individuals with illnesses or other needs often have savings or insurance coverage which 
helps in providing for their care. 

How long can a benefits be collected? 

In the process of rulemaking, DOL will address. Duration is not expected to exceed 12 weeks. 

How many States can participate in the program? 

Participation is not limited to particular States. 

Four States have introduced legislation that would pay all or some of these individuals. 
How does the proposal affect them? 



It's premature to talk about the specifics of any of these proposals. However, none of these 
States could enact their proposals until the Department has issued its rules. The States would 
have to assure that their proposals meet the requirements of the rules. 

Why are we doing the rule at this time? 

Interest has been shown by the State legislatures and many others during the last two years. This 
rule will allow us to accommodate known interest and to determine the extent of interest. 

How would this proposal affect employers' State unemployment tax rates? 

The Department anticipates that individual employers will not be expected to bear the costs of 
their own employees taking leave. The costs, instead, will be shared by all employers which 
could increase their taxes depending on the take-up rate and its impact on the State's 
unemployment trust fund. 

How does an individual qualify for unemployment insurance? 

Specific qualifying rules vary from State to State, but individuals must generally show a certain 
attachment to the workforce in both length of employment and amount of earnings. 

How does the unemployment insurance program work? 

The unemployment insurance program provides partial wage replacement to workers who are 
unemployed. It is authorized under the Social Security Act and the Federal Unemployment Tax 
Act but operates under laws specific to each State. These State laws determine how workers 
qualify for benefits within broad federal guidelines. States would need to amend their laws to 
participate in this experiment. 

Why use the unemployment insurance program for this purpose? 

States interested in paying unemployment insurance to parents on leave following birth or 
adoption believe this is a logical application of the unemployment insurance program. All States 
already pay unemployment insurance to workers who are laid off but who the employer expects 
to recall. In some States, some workers remain eligible even if they become ill. 



UI AND NEW PARENTS 
Talking Points 

The President may announce that he has directed the US Department of Labor to explore 
using the Unemployment Insurance (UI) system to support parents on leave following 
birth or adoption. The Department would propose regulations and develop model 
legislation that States could use to enact State laws. 

The care of our children is uppermost in the minds of new parents and recent events have 
brought it even more to the forefront. Many parents are unable to take off work during 
those first few critical weeks of a child's life because of financial constraints. This policy 
direction will help those parents meet their family responsibilities without fear of 
financial ruin. 

We are proposing this program at this time because of the interest shown by the State 
legislatures during the last two years. The experiment will allow us to accommodate 
known interest and to determine the extent of interest. 

The policy direction is to enable the parents of newborns and newly-adopted children, 
who also meet State eligibility requirements, to be eligible beneficiaries. 

Through the rulemaking process, DOL will address issues such as the number of weeks 
that benefits would be available. (There is no formal connection between this effort and 
the FMLA.) 

The Department must issue regulations governing the experimental program, and States 
must change their laws before benefits can be paid. 

The experiment is not limited to particular States. Any State meeting the requirements of 
the Department's regulations can participate. 

It's premature to talk about the specifics of any of this program; however, no State could 
enact its proposal until the Department has issued its rules. The States would have to 
assure that their proposals would meet the requirements of the rules. 

The Department anticipates that individual employers will not be expected to bear the 
costs of their own employees taking leave. Instead, the costs will be shard by all 
employers. This could increase their taxes depending on the take-up rate and its impact 
on the State's unemployment trust fund balances. 
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The experiment is not limited to particular States. Any State meeting the requirements of 
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on the State's unemployment trust fund balances. 



CaroleKitti 05/21/99 01:11:47 PM 

Record Type: Record 

To: Nicole R. Rabner/WHO/EOP@EOP 

cc: See the distribution list at the bottom of this message 
Subject: Edit for President's Speech at Grambling 

I want to suggest the following factual edits for the Ul and paid parental leave paragraph in the President's 
speech at Grambling. These edits are in addition to the sentence that Barbara Chow sent you earlier 
today on the President's action (to replace the last sentence in the paragraph). 

Bottom of p. 6 of 5/19 draft: 

But we must also find creative new ways to allow private sector employees to use the benefits 
they have earnod to finance the time off they need for their families. Several states have asked the 
federal government for permission to try a bold experiment: allow employees to tap. use the 
unemployment insurance balances they have accumulated program so that they can have some income 
while they are on family leave. [This is a promising experiment and today, I am granting states that 
permission to conduct it.] substitute Barbara's sentence 

The reason for these edits is that the Ul program does not have balances tied to individual workers (like 
accrued sick leave or a retirement program). Ul taxes are set to generate enough money to support the 
small subset of workers who become unemployed, not enough to pay all workers. 

Message Copied To: 

Barbara Chow/OMB/EOP@EOP 
Iratha H. Waters/OMB/EOP@EOP 
Barry White/OMB/EOP@EOP 
Larry R. Matlack/OMB/EOP@EOP 
Debra J. Bond/OMB/EOP@EOP 
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Leonarcl.Burman@do.treas.gov 
05/20/99 02:06:59 PM 

Record Type: Record 

To: Nicole R. Rabner/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Ul/Paid Leave 

Date: 05/20/1999 12:55 pm (Thursday) 
From: Leonard Burman 
To: ex.mail("Nicole_R._Rabner@who.eop.gov") 
CC: plattj.knittelm.faucherg.walkerd.mikrutj 
Subject: Ul/Paid Leave 

Comments on yesterday's draft: 

In short, Treasury is supportive of the policy thrust of the 
paper. Offering states flexibility in this area seems desirable 
if it does not subvert other important policy objectives. 

One concern that should be raised is that the policy might 
require an increase in the FUTA tax rates if administrative 
costs increase significantly. We are working with DOL to 
try to determine whether this is likely to happen. I'll let you 
know what we find out. 

The sentence on unemployment data should clarify that the 
data we are talking about are initial claims for 
unemployment insurance, which are an important leading 
economic indicator. I assume that the actual estimates of 
the unemployment rate would not change if FMLA people 
were allowed to claim Ul benefits. 

If the data are readily available, it would be useful in the 
memo to estimate the number of people who would be 
affected by the policy options. Similarly, the family incomes 
of eligible and non-eligible workers might be germane. 
Because small employers are exempt from FMLA, and they 
are also paid less, it might be that this benefit would 
primarily help higher income people. Doing a full-blown 
distributional analysis would require estimates of who would 
take advantage of the proposal, which could be difficult, so I 
am not suggesting that. 

I will not be able to attend the 3pm meeting. 

Len 



Leonard Burman 
Deputy Assistant Secretary, Tax Analysis 
U.S. Department of the Treasury 
15th and Pennsylvania Ave. 
Washington, DC 20220 
Voice: 202-622-0120 
Fax: 202-622-0605 
Pager: 800-819-0693 
* * * * * * * * * * * * * * * * * * * * * * * * * * * + * + * * * * * * * * * * * 

Note new e-mail address: leonard.burman@do.treas.gov 
* * * * * * * * * * * * * • * * * * • • * * * * + * * • * * * * * * * • * * * * * 
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To: Nicole R. Rabner/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Ul/Paid Leave 
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Subject: Ul/Paid Leave 

Comments on yesterday's draft: 

In short, Treasury is supportive of the policy thrust of the 
paper. Offering states flexibility in this area seems desirable 
if it does not subvert other important policy objectives. 

One concern that should be raised is that the policy might 
require an increase in the FUTA tax rates if administrative 
costs increase significantly. We are working with DOL to 
try to determine whether this is likely to happen. I'll let you 
know what we find out. 

The sentence on unemployment data should clarify that the 
data we are talking about are initial claims for 
unemployment insurance, which are an important leading 
economic indicator. I assume that the actual estimates of 
the unemployment rate would not change if FMLA people 
were allowed to claim Ul benefits. 

If the data are readily available, it would be useful in the 
memo to estimate the number of people who would be 
affected by the policy options. Similarly, the family incomes 
of eligible and non-eligible workers might be germane. 
Because small employers are exempt from FMLA, and they 
are also paid less, it might be that this benefit would 
primarily help higher income people. Doing a full-blown 
distributional analysis would require estimates of who would 
take advantage of the proposal, which could be difficult, so I 
am not suggesting that. 

I will not be able to attend the 3pm meeting. 

Len 



Leonard Burman 
Deputy Assistant Secretary, Tax Analysis 
U.S. Department ofthe Treasury 
15th and Pennsylvania Ave. 
Washington, DC 20220 
Voice: 202-622-0120 
Fax: 202-622-0605 
Pager: 800-819-0693 
***************************************** 
Note new e-mail address: leonard.burman@do.treas.gov 
***************************************** 
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Commenta on Preliminary Draft of UI/FMLA Options Memorandum 

Page 1. 

General Comment 

We may want to add the fact that three of the four States adjourned with two taking no action and one 
reported its bill unfavorably. 

1" paragraph 

1 Second sentence. We recommend adding "responding in part to surpluses in the UI trust funds." 

3"* paragraph 

2. Second sentence. We recommend rewriting the sentence as follows: 

Because DOL does not interpret federal law as setting specific requirements for the first two tests, 
States are free to carve exceptions as they see fit (e.g., claimants who are going to be recalled to 
their old employer need not seek work; claimants may quit work i f they have good personal cause 
such as illness; temporarily ill claimants need not seek work). 

The rewritten parenthetical is intended to provide a fuller description for those not familiar with UI. The 
current version suggests that States are carving exceptions to a Federal requirement which does not exist. 
The revision is intended to correct that impression. 

3. Fourth paragraph, fourth sentence. Change "ready and available" to "able and available." 

4. Fifth sentence change "DOL has used this interpretation" to "DOL has used interpretations of the same 
Federal law provisions " 

Explanation: The "availability" interpretation does not, by itself, wall off regressive proposals. However, 
the same provisions of Federal law (and the same legislative history) which are interpreted to require 
availability are interpreted to preclude, for example, means testing and the introduction of other factors 
unrelated to the fact or cause ofthe individual's unemployment- The point is still worth retaining since, 
absent a rule, DOL could lose its ability to fence off these proposals. 

4th paragraph 

We recommend the third sentence be replaced by the following: 

For instance, how FMLA leave-takers would be accounted for in the count of initial claims (a 

leading economic indicator), is a an issue that must be considered-

Explanation: DOL has not had an opportunity to do research, but we know of no basis on which claims 

from FMLA leave-takers could excluded from this important statistics. 

Page 2 

Option 1 
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Second pro. Insert "could" before assert. 

Second con. Add "and may prevent other regressive State proposals" to end of sentence. 

Option 2: Second con - I f the questions is "would DOL be the agency to do the mles?", the answê  is 
"yes." 

Option 3 

Replace the sentence explaining the proposal with the following: 

DOL would encourage States to divert a portion of UI taxes to fund special benefits for wo kers on 
FMLA leave. DOL would also develop voluntary model State legislation for such a tax-ne itral 
approach, separate from , but administered by the State UI authority, to provide wage replacement 
benefits for FMLA-covered leave. 

Add the following pro: 

About two dozen States have already created separate funds, many using tax neutral mechanisms, 
for the payment of income suppott such as temporary disability and other employment rela ed 
programs. 

12102 

Rewrite the first con as follows: 

Could be ineffective promoting State action, as States may be concerned about appearance 
creating a new tax structure to cover FMLA benefits. 

of 

Explanation: The revisions reflect our understanding of why some States have been able to create ! pecial 
funds - emphasizing tax neutrality - while others have not due to the perception of a new tax. 
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Commenta on Preliminary Draft of UI/FMLA Options Memorandum 

Page 1. 

General Comment 

We may want to add the fact that three ofthe four States adjourned with two taking no action and one 
reported its bill unfavorably. 

1" paragraph 

1. Second sentence. We recommend adding "responding in part to surpluses in the UI trust funds." 
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2. Second sentence. We recommend rewriting the sentence as follows: 

Because DOL does not interpret federal law as setting specific requirements for the first two tests, 
States are free to carve exceptions as they see fit (e.g., claimants who are going to be recalled to 
their old employer need not seek work; claimants may quit work i f they have good personal cause 
such as illness; temporarily ill claimants need not seek work). 

The rewritten parenthetical is intended to provide a fuller description for those not familiar with UI. The 
current version suggests that States are carving exceptions to a Federal requirement which does not exist. 
The revision is intended to correct diat impression. 

3. Fourth paragraph, fourth sentence. Change "ready and available" to "able and available." 

4. Fifth sentence change "DOL has used this inteipretation" to "DOL has used interpretations of the same 
Federal law provisions." 

Explanation: The "availability" interpretation does not, by itself, wall off regressive proposals. However, 
the same provisions of Federal law (and the same legislative history) which are interpreted to require 
availability are interpreted to preclude, for example, means testing and the introduction of other factors 
unrelated to the fact or cause ofthe individuaTs unemployment The point is still worth retaining since, 
absent a rule, DOL could lose ks ability to fence off these proposals. 

4th paragraph 

We recommend the third sentence be replaced by the following: 

For instance, how FMLA leave-takers would be accounted for in the count of initial claims (a 
leading economic indicator), is a an issue that must be considered 

Explanation: DOL has not had an opportunity to do research, but we know of no basis on which claims 
from FMLA leave-takers could excluded from this important statistics. 

Page 2 

Option 1 
Post-It* Fax Note 7671 

Co/Dept. Co. 

Phono 2 , 

f3 



} 05/1J0/99 22:45 FAX 

Second pro. Insert "could" before assert. 

Second con. Add "and may prevent other regressive State proposals" to end of sentence. 

Option 2: Second con - I f the questions is "would DOL be the agency to do the rules?", the answê  is 
"yes." 

Option 3 

Replace the sentence explaining the proposal with the following: 

DOL would encourage States to divert a portion of UI taxes to fund special benefits for wo -kers on 
FMLA leave. DOL would also develop voluntary model State legislation for such a tax-ne itral 
approach, separate from , but administered by the State UI authority, to provide wage replacement 
benefits for FMLA-covered leave. 

Add the following pro: 

About two dozen States have already created separate funds, many using tax neutral mechanisms, 
for the payment of income support such as temporary disability and other employment rela ied 
programs. 

Rewrite the first con as follows: 

Could be ineffective promoting State action, as States may be concerned about appearance 
creating a new tax structure to cover FMLA benefits. 

©02 

of 

Explanation: The revisions reflect our understanding of why some States have been able to create ; pecial 
funds - emphasizing tax neutrality - while others have not due to the perception of a new tax. 


