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Pre Meeting on Paid Leave and Ul 

July 1, 1999 

1. Decision on Scope of President's announced policy. 

2. Effects on states with broader proposals and the associated constituencies 

3. Process from here. Timetable? Input? 

4. Intelligence on Opposition to the proposal 

5. Strategy to reach out to others 

- Groups - FMLA Coalition, Ul groups, organized labor 

- Hill Staff -- Finance and Ways and Means Committees 

6. Brief Discussion on Senate FMLA Oversight Hearing on 7/14 
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UI FOR NEW PARENTS 
Fact Sheet 

A 1996 study by the Commission on Family and Medical Leave found that wage loss was 
the most significant barrier to parents taking advantage of unpaid leave following the 
birth or adoption of a child. 

On Sunday, May 23, 1999, President Clinton directed the Secretary of Labor to propose 
new regulations and model State legislation to enable States to develop innovative ways 
of using the Unemployment Insurance (UI) program to support parents taking leave to 
care for a newborn or newly-adopted child. 

States today have significant flexibility in designing their own UI programs. Legislation 
was introduced in several States during this and prior years to provide UI benefits to 
workers on some form of leave to meet family obligations. The Administration was 
asked whether the UI program can be used for such purposes consistent with Federal UI 
law. Under new regulations that the Department of Labor (DOL) will propose, the States 
will be able to use UI to assist new parents. 

It is worth noting that paying UI to parents on leave following birth or adoption appears 
to be a logical extension ofthe UI program. All States already pay UI to workers who are 
laid off but whom the employer expects to recall. Providing paid leave for employees 
who have just become parents and need to take some time away from the job is somewhat 
analogous to this and other current uses of the program. 

States that wish to participate in the program proposed by the President will need to 
amend their laws. The UI program is authorized under the Social Security Act and the 
Federal Unemployment Tax Act but operates under laws specific to each State. These 
State laws determine how workers qualify for benefits within federal guidelines. 

The DOL will work with the States that have expressed interest this year in the course of 
issuing its regulation so that these States will be in a position to implement, at the first 
possible opportunity, appropriately structured plans to use UI to assist new parents. 

Whether the same people will be covered as under the FMLA, benefit duration, and other 
benefit issues, as well as employer costs issues, will be addressed during the rulemaking 
process. The DOL anticipates that the proposal will allow States to spread costs broadly 
throughout the system, rather than limiting costs to the particular employers whose 
employees use this benefit. 

It is difficult to predict when individuals will be able to receive benefits. The DOL must 
first issue regulations and model State legislation, and States must then change their own 
laws. DOL expects rules will be published around January 2000. 
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The potential pool of those who may benefit from this initiative is not known, in part due 
to the fact that the specific eligibility rules will be set by the Federal regulations and State 
laws. Research shows that in 1998, 3.3 million women had children under the age of one 
and 58 percent of those mothers were in the workforce. In addition to working mothers, 
working fathers may also wish to take leave to care for their newborn or newly-adopted 
child and may be able to receive UI benefits. 

It is premature to estimate the cost ofthe new program until program parameters are 
designed. Since participation in this program by the States will be wholly voluntary, the 
cost will also depend on the number of States that participate. 

June 4, 1999 

-2-



May 14,1999 

MEMORANDUM 

TO: Elena Kagan 
FROM: Nicole Rabner 
SUBJECT: Unemployment Insurance and Paid Leave Background 

This memo and the attachments that follow serve as background for the meeting on Monday at 
1pm with Ed Montgomery (Acting Deputy Secretary of Labor), Karen Tramentano, Barbara 
Chow, and others. 

The question at issue is whether it is permissible under Federal law for States to allow 
individuals taking FMLA-leave to qualify for unemployment insurance benefits through some 
change to the State requirement that claimants be "available" for work. In 1997, Vermont 
introduced legislation to allow UI payments to individuals who were on leave under Vermont's 
family and medical leave law by "deeming" them available for work. Through a letter to the bill 
sponsors, the Department of Labor's Employment and Training Agency (ETA) objected to the 
pending legislation, asserting that it violates Federal law. 

This year, in four State legislatures - Massachusetts, Vermont, Maryland, and Washington - bills 
have been introduced that would provide UI benefits to individuals on some form of FMLA-
leave. These bills respond to growing surpluses in the states' Ul trust funds, due to steady 
declines in unemployment. Senators Kennedy, Dodd, Leahy, and Murray (as well as groups 
such as the AFL-CIO, the National Partnership for Women and Families and the National 
Employment Law Project) have pressed Secretary Herman to withdraw DOL's objections. 
Secretary Herman reportedly has told Senator Kennedy that she would like to "find a way to get 
to yes." 

Below is an overview of the case on either side of this debate, and attached are the following 
documents: (1) a DOL background paper prepared for an earlier meeting convened by Barbara 
Chow; (2) a briefing submitted to DOL by AFL-CIO and others (the executive summary of 
which is sufficient reading); and (3) letters from Senators Leahy and Murray on this issue. 

The DOL Case 

DOL maintains that statutory change is necessary to give States the authority to waive the 
"availability" requirement. Even though this requirement is not defined in Federal law, DOL 
argues that the Department has long interpreted the law to require that a claimant's 
unemployment is involuntary and due to a lack of work. They insist that exceptions made by 
DOL in the past (such as to allow claimants to receive benefits if they are on jury duty, on lay­
offs and subject to recall, or in a medical emergency) do not violate the principle of being 
"available for work." And, they argue that because Congress amended Federal law to allow UI 
payments for temporary disability and self-employment, Congress reserves to itself "waivers" of 
the availability requirement. 



It is clear, however, that DOL also thinks this is a bad idea. They suggest that allowing UI 
payments in FMLA-type situations would set a dangerous precedent,'making it difficult to 
prevent other types of payments from the UI fund, such as to individuals on vacation, sick leave 
or sabbatical, or retirees. Further, they fear that eroding the basic tenet of the program would 
generate significant employer opposition, perhaps even instigating action to limit the scope of the 
program (i.e. a rider or legislation that sets a Federal definition of availability, thereby 
undermining DOL's future flexibility). 

The Case of the Advocates 

The advocates argue that the approach by Massachusetts and other States (to provide UI benefits 
to workers who are separated from their jobs for reasons that quality for protection under their 
family and medical leave laws) is consistent with the broad discretion given to States to design 
and implement their own UI programs. They argue that the legislative history of the Social 
Security Act (which created the UI program) does not require States to adopt a particular 
definition of "availability" for work and that DOL does not have authority to impose limitations 
on a State's determination of UI eligibility. Further, they argue that there is ample precedent for 
State authority, with DOL approval, to carve exceptions to availability requirements. For 
instance, before Federal law was amended to speak to the issue, 22 States exempted workers who 
become disabled while unemployed from disqualification due to availability. And, employees on 
temporary lay-off need not be available for other jobs while on recall status. The advocates 
argue that while the proposed Massachusetts bill varies from these precedents in some ways, 
none of the differences distinguishes their validity under Federal law. 

Most important, the advocates point to the fact that over one-third of all States cover compelling, 
personal circumstances as nondisqualifying reasons for leaving work, and these reasons also 
constitute "good cause" for the refusal of otherwise suitable work. These State laws, they argue, 
demonstrate that it is well-established that leaving for family and medical reasons render the 
leaving "involuntary" or not truly "initiated" by the employee. 

Finally, the advocates argue that broad State discretion over availability requirements is 
supported not only by law but by sound public policy considerations, as well. States, they 
maintain, are best suited to determine their eligibility and disqualification requirements based on 
their differing economic and social circumstances. And, they argue, this experimentation is 
consistent with the Ul program's underlying mission of employment stabilization. 



UI FOR FMLA 

ISSUE 

Is it permissible under Federal law for states to change their laws so that individuals on FMLA 
leave qualify to receive unemployment benefits by some change to the Ul "availability test"? Do 
individuals who quit their jobs to care for children following childbirth or adoption meet this test? 

BACKGROUND 

• In 1997, Vermont introduced legislation which would allow UI payment to individuals who were 
on leave under Vermont's Family and Medical Leave Act. These individuals would be "deemed" 
to be available for work. ETA objected, saying that Federal UI law requires individuals to be 
available for work. "Deeming" an individual to be available simply avoids determining whether 
the individual actually is available. 

This year four bills have been introduced which would use UI to pay individuals on some form of 
FMLA. Three of the four States, anticipating conformity problems, have asked for the 
Department's comments. (Only the Massachusetts and Vermont bills are alive.) 

Massachusetts would, using the "recall" approach, pay UI to individuals who were on leave 
under the FMLA and the State's maternity law. It would also pay individuals who could not take 
FMLA because the FMLA did not apply to their employers. A hearing is scheduled April 17. 
The agency will oppose the bill. The governor is expected to oppose the bill. 

Vermont has introduced a bill that would pay individuals on leave under Vermont's FMLA law. 
It is similar to last year's, except that it also uses the "recall" approach. It appears that the agency 
will oppose the bill, but the Governor may not take any position at this time. 

Maryland has introduced a bill that would pay individuals who quit their jobs to take care of a 
newborn or adopted child. Under the bill, individuals would be "deemed" to be available. A 
hearing is scheduled for March 16. The agency is opposing the bill. The governor has not taken 
any position. fv^-i-ovt^v K , ^ ^ 

Washington has introduced a bill that would pay individuals 4 weeks of benefits if they are on 
leave following giving birth. 

UI vs FMLA - A BRIEF COMPARISON 

• UI is an insurance program that insures against the risk of involuntary unemployment. The 
worker loses employment through no fault of his/her own and continues to be unemployed 
through no fault of his/his own because no other work is available. 

• Employers pay taxes which fund the system and pay benefits. Employers willingly pay these ^ 
when payment is made for involuntary unemployment. Employers object to being "charged" for A iv 
benefits for workers on leave. oJMrc^ 

• Workers who leave jobs voluntarily due to good personal cause may receive UI. However, these 
workers must also be available for new work. 



• Under the FMLA, the unemployment is not involuntary. The worker makes a choice between 
unemployment and work. The worker is generally not available for work. The employer is 
holding a job for the worker. When a worker quits to care for a child following childbirth or 
adoption, the worker is generally not available for work. 

FEDERAL LAW AND AVAILABILITY 

• Two provisions of Federal law have long been interpreted to require that the worker be available 
for work to receive Ul: 

1. The "withdrawal standard" limits the use of unemployment fund moneys to payments with 
respect to an individual's unemployment. We have interpreted "unemployment" to be limited to 
that which is ipvolnntarv and due to a lack of work. This means the individual must be "able and 
available" for work to receive Ul benefits. 

2. UI must be paid through public employment offices. This requirement is not just 
organizational: since the earliest days of the program, it has been interpreted to require that the 
worker be "available"~the employment office finds work for the available worker. Otherwise, the 
requirement would not amount to much. 

• The Senate Committee Report for the 1935 the Social Security Ac (SSA), which created the 
Federal-State UI program, is a basis for these interpretations: 

The essential idea in unemployment compensation is the creation of reserves . . . 
from which compensation is paid to workmen who lose their positions when 
employment slackens and cannot find other work. Unemployment 
compensation . . . payments are made . . . only while the worker is involuntarily 
unemployed. [Emphasis added.] 

The 1935 legislative history is replete with similar statements. In addition, subsequent 
Congressional actions also indicate UI is to be paid only to individuals who are unemployed due 
to lack of work. For example, in 1939 Senator Wager (who introduced the SSA in the Senate) 
introduced a bill to pay individuals with temporary disabilities because UI was paid only to 
workers who "unemployed due to a lack of a job." 

ARE THERE ALREADY EXCEPTIONS TO THE AVAILABILITY REQUIREMENT? 

• Some argue that the Department has in cases "waived" the availability requirement. Three of 
these are: 

Payments to 111 Claimants. In 11 States claimants who are ill may receive UI. This occurs only 
if the individual is initially available following separation and there is no work for the individual 
to perform. The notion is that an individual who is involuntarily unemployed should not be 
disqualified if no work is available. There is still an "availability" test since the individual must 
accept any offered work which is suitable. 



Life threatening conditions. The Federal Extended Benefit (EB) law contains an exception to its 
work search requirement for claimants who are hospitalized for an emergency or life-threatening 
condition. This is an exception to the EB work search requirement only. It does not authorize an 
exception to the availability requirement. Like payments to ill claimants, the individual must 
accept any offered work which is suitable. 

Jury Duty. The Department has approved waiving work search for claimants on jury duty and 
the Federal EB law also provides for this. The notion is that the individual who is involuntarily 
unemployed should not be denied for failing to look for work when the failure is created by the 
government. This is an exception to the work search requirement only. Availability for jury duty 
has been accepted as proof of availability for work. This is reasonable since employed individuals 
(who are certainly available) must go on jury duty. 

Lay-offs and Recalls. Some also argue that workers on "recall" are not available. There are 
differences between traditional recall situations and the FMLA situation: 

In lay-offs, unemployment generally is caused by lack of work. The employer initiates the 
unemployment and the individual must be available for recall. For example, auto workers on lay­
off must be available-if their recall date is moved up, they must report immediately. In FMLA 
situations, the worker initiates the unemployment and is responsible for its continuation. Also, the 
employer has no option to recall the worker and the individual is not available for other work. 
Although laid off auto workers may not be required to actively seek work, they are still available 
for recall. In FMLA situations, the individual never has to be available for work even though the 
employer is holding a position open. 

Employers are willing to pay workers on lay-off to preserve their work force. This is consistent 
with the UI principle that employers bear the cost of unemployment they create. In FMLA 
situations, the employer obtains no benefit since it has created no unemployment and must hold 
the job open for the worker. 

IMPLICATIONS 

Allowing payment in FMLA-type situations is a major change to the UI availability requirement. 
By setting this precedent, it may be difficult to prevent other types of payments from the 
unemployment fund where no current labor market attachment exists. For example: individuals 
on vacation, sick leave or sabbatical, or retirees. Eroding this basic tenet of the program would 
generate opposition by employers who may seek some program limitations in response~for 
example, a Federal definition of availability or means testing. 

DOL has consistently held that exceptions to the "withdrawal standard" may only be made by 
Congress. Congress amended Federal law to allow payments for temporary disability and self-
employment which suggests Congress reserves to itself "waivers" of the availability requirement 

^3 



ALTERNATIVES 

• States could establish a separate tax used to fund these payments. DOL has already presented this 
option to Vermont. The payments could be delivered through the UI system. DOL could provide 
"model legislation" for the States. This approach is disfavored because of the concern that 
legislatures would balk at setting up a new program. 

If the State has a temporary disability system, the State could use that system. However, only six 
States have such systems. Last year, California introduced a bill which would use its temporary 
disability system for FMLA purposes. 

• Potentially, a pilot program to pay the administrative costs could be funded from the $10 million 
FY 2000 request. 

• Federal UI law could be amended to allow for a limited pilot authorizing payment of benefit from 
UI funds in FMLA-type situations. This would be similar to the self-employment pilot from 
several years ago. Consideration must be given to the policy statement this would make, however, 
and the strong opposition this would generate from stakeholders at a time when we are engaging 
them to help us develop a comprehensive, bi-partisan legislation reform proposal. 

DECISIONS NEEDED 

Whether the Administration wants to change the UI policy on availability to enable States to use 
the UI trust fund to pay benefits to workers on FMLA. 

Whether some other option should be pursued to encourage paid leave for FMLA. 
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Gi'eater Boston Legal Services 
197 Fnend Street • Boston, Massachusetts 02114 • Telephone (617) 3 71 -1234 • TDD 3 71-1228 • Fax 371 -1222 

March 16, 1999 

Ms. Kitty Higgins 
Deputy Secretary of Labor 
U.S. Department of Labor 
200 Constitution Ave., N.W. 
Wasliington, D.C. 20210 

Re: The Massachusetts Unemployment InsuranceVFamily Leave Recall Bill 

Dear Deputy Secretary Higgins: 

I am writing to bring to your attention our response to the issues raised by Grace Kilbane 
after our meeting in your office. After thorough research, we are pleased to report that the 
Massachusetts legislation falls within the states' prerogative to determine unemployment 
eligibility including amending "availability" under specific circumstances as presented in our 
proposed legislation. This conclusion is supported after a careful review of federal law, 
legislative history, and state precedents which have received prior DOL approval. 

In addition to a growing coahtion in Massachusetts, several other partners in this 
initiative, including the offices of Senator Kennedy and Senator Dodds, the AFL-CIO, the 
National Partnership for Women and Families and others look forward to your response. As 
indicated in our letter to Ms. Kilbane, we are hopeful that a meeting can be quickly arranged to 
resolve any outstanding issues. 

I have enclosed our letter to Ms. Kilbane and the memorandum setting forth our research 
and our conclusions. Thank you again for your interest in and assistance with this matter which 
is so critical to working families. 

Sincerely, 
The Family Leave Coalition 
On their behalf 

Monica Halas 
Senior Attorney 

encC>) 
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Greater Boston Legal Services 
197 Friend Street .Boston, Massachusetts 02114 .Telephone (617) 371-1234 .TDD 371-1228 .Fax 371-1222 

March 15, 1999 

Grace A. Kilbane 
Dirtictor, Unemployment Insurance Service 
Employment and Training Administration 
Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

Dear Grace: 

I am writing once again on behalf of my colleagues Ann Bookman, Maurice Emsellem and Linda 
Johnson, to continue our correspondence concerning the proposed Massachusetts law which 
provides time-limited partial wage replacement through the unemployment system to individuals 
who must temporarily leave employment for family or medical reasons. As we indicated in our 
prior letter, we appreciate your thoughtful response to the issues we had discussed and your 
invitation to engage in further dialogue about how best to proceed. 

Although we are late in reply, and we apologize for this, we felt your letter deserved the most 
caruful review and a response based on thorough research of all materials relevant to the issues 
you addressed. We appreciate your understanding that the ability to enact this or similar 
legislation is so critical for working families. We took most seriously the charge to essentially 
look afresh at unemployment law and make sure that our approach is consistent with federal law. 

To address the issues you raised, we reviewed the original Social Security Act, its legislative 
history, including statements ofthe drafters, opinions ofthe Department's chiefs ofthe former 
Bureau of Employment Security, and the opinions of legal experts including a comprehensive 
puhlished work on the availability for work requirement. We also searched for examples where 
current state law waives availability as an eligibility criteria. In addition to our combined over 
35 years of experience with unemployment law, we consulted other legal experts in this field. 
This in-depth research has resulted in some new conclusions that can be made about whether the 
concept of availability is a creature of federal or state law. 

As the enclosed memorandum details, all of these sources definitively document the conclusion 
that the availability test is one that is determined by state law rather than federal law. None of 
the original or secondary sources controverts this conclusion in any way. In addition, over the 
yenrs there have been numerous examples where states have waived availability as a factor in 
determining eligibility, and in each instance, DOL has not found an inconsistency with its 
directives. This is very good news for us all, as it permits the unemployment laws to continue to 
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opente on the local level, responding to the needs ofthe states' particular economic condition 
and, in that context, their ability to best address the needs of its unemployed workers. 

However, we recognize that on an issue of such importance to the underlying policies of 
unemployment insurance, the Department's role in guiding the states is vitally important. As 
you are aware, the Massachusetts statute is just one approach to this issue and at least Vermont, 
Maryland, and Washington have also filed legislation which suggests that other approaches are 
possible. 

We look forward to your response to our memorandum and, more importantly, to your 
suggestions as we continue our work on this type of legislation. We believe that another face-to-
face meeting would facilitate coming to agreement on the parameters of state legislation. Thank 
you. 

Sincerely, 

Prolessor Ann Bookman 
Holy Cross College 

Maurice Emsellem 
National Employment Law Project 

A-
Monica Halas 

Greater Boston Legal Services 

Linda Johnson 

Women's Statewide Legislative Network 

enc (1) 
cc: Cathy Curran, Wage & Hour Division 

Suzanne Day, Office of Senator Chris Dodd 
Cheryl Dorsey, Women's Bureau 
Robert J. Haynes, President, Massachusetts AFL-CIO 
Jonathan Hiatt, AFL-CIO General Counsel 

^/ftorrna Lenhoff, National Partnership for Women and Families 
Senator Stephen Lynch, Massachusetts Joint Committee on Commerce and Labor 
Representative Anne Paulsen, Massachusetts House of Representatives 
Stephanie Robinson, Democratic General Counsel 
Bill Samuel, Associate Deputy Secretary 
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March 15, 1999 

MEMORANDUM IN SUPPORT OF MASSACHUSETTS B I L L 
A M E N D I N G I T S U N E M P L O Y M E N T C O M P E N S A T I O N L A W 

TO INCLUDE E L I G I B I L I T Y FOR FAMILY AND MEDICAL L E A V E 

Prepared by 
Greater Boston Legal Services 

National Employment Law Project1 

Executive Summary 

The Massachusetts Legislature has introduced a bill that would provide unemployment 
insurance (UI) for no longer than 12 weeks to workers who are separated from their jobs for 
reasons that qualify for protection under family and medical leave laws. Similar legislation has 
been introduced in Maryland, Vermont and Washington, raising the issue of whether federal Ul 
law imposes any obligations on the states that would interfere with their broad discretion to enact 
this UI legislation. 

This memorandum seeks to advance the on-going dialogue with DOL that has been 
extremely valuable to the development and improvement ofthe proposed state laws. As a result 
of these communications, the legal issues also have been significantly clarified. The question 
now boils down to whether the DOL has the authority to impose limitations on a state's 
eligibihty requirements - in particular a state's determination whether an individual must always 
be "available" for work at the time she applies for benefits. Based on the research described 
below, we conclude that the Massachusetts bill is consistent in all respects with the intent of the 
federal law (allowing states' broad authority to expand UI eligibility) and with past precedents in 
state UI laws. 

We also believe that the state family leave bills are consistent with DOL's interpretation 
of tlie federal UI law. The proposed laws retain a genuine test of availability, as required by 
DOL, but allow for exceptions in particular circumstances just as the states have routinely done 
in ocher areas of UI eligibility. We therefore look forward to a continuation ofthe dialogue, 
informed by this most recent research, to address DOL's remaining concerns and to modify the 
Maj.sachusetts proposal if necessary. 

1 For further information, please contact Maurice Emsellem, NELP, 212/285-3025, ext. 106, or email: 
ems.'llem(S>neln.nrg: or Monica Halas, GBLS, 617/371-1234, ext. 621, or email: mhalas@gbls.org. 
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• The legislative history ofthe Social Security Act does not require states to adopt any 
particular definition of availability for work and grants broad discretion to states to 
develop their eligibility requirements. 

Neither the plain language ofthe Social Security Act nor its legislative history provides 
any basis for a federal restriction on states' prerogatives to determine availability requirements. 
Ralph Altman, a senior official ofthe Bureau of Employment Security in 1950, provides the 
most comprehensive published survey ofthe availability for work requirement and concludes 
thfct "determination of availability for work under American unemployment compensation laws 
is exclusively a state function" This conclusion is supported by numerous statements from the 
initial drafters and enforcers ofthe federal unemployment laws, including the President, 
legislators, the Committee on Economic Security, and the Social Security Board itself. 
Additionally, legislation which would have injected a federal availability requirement into the 
unemployment laws was rejected by Congress. 

• The states' adoption of numerous exceptions to their availability requirements with 
prior DOL approval demonstrates that states have the authority to enact these 
exceptions. 

There is ample precedent for states' authority, with DOL approval, to carve exceptions to 
th'sir availability requirements. Even before federal law was amended to speak to the issue, 22 
states exempted trainees from the availability requirement. Numerous states have at one time or 
another exempted workers who become disabled while unemployed from disqualification due to 
unavailability. Most importantly, employees on temporary lay-off need not be available for other 
jobs while on recall status. The proposed bill varies from these precedents in some ways, but 
none ofthe differences distinguishes their vahdity under federal law. The leave bill maintains 
the state's availability requirement and preserves the unemployment system's focus on 
involuntary unemployment, applying a genuine test of availability. DOL's approval of this bill 
would thus be entirely consistent with past practice. 

• We have addressed the concerns that DOL has raised in connection to the scope of 
the bill and its relation to existing recall statutes and have provided analogous 
examples under numerous state precedents. 

DOL has raised concerns about the scope of the bill and seeks to explore several 
distinctions between the Massachusetts bill and other recall statutes. We conclude that these 
concerns and distinctions, where they exist, do not vitiate the legality of the Massachusetts bill 
under the federal/state statutory scheme, as they do not affect the fundamental availability 
requirement nor Massachusetts' ability to create exceptions to that requirement. For example, 
DOL questions the distinction between an employer initiated layoff as opposed to a family leave 
taken by the employee. However, federal law does not limit unemployment compensation to 
only those cases where an employer initiates the layoff. Over one-third of all states, including 
Massachusetts, cover compelling, personal circumstances as nondisqualifying reasons for leaving 
work, and these reasons also constitute "good cause" for the refusal of otherwise suitable work. 
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These state laws demonstrate that it is well-established that leaving for family and medical 
reasons — the same reasons that qualify employees under the proposed Massachusetts law for 
family and medical leave — render the leaving "involuntary" or are not truly "initiated" by the 
employee. Consequently, the fundamental availability requirements remain intact. 

• Compelling policy considerations support deference to the right of states to expand 
UI eligibility under their availability rules without federal restraints. 

Broad state discretion over availability requirements is supported not only by law but by 
souiid public pohcy considerations as well. States are best suited to determine their eligibility 
and disqualification requirements based on their differing economic and social circumstances. 
Experimentation among states is not only allowed by the unemployment scheme but encouraged 
to discover new ways to adapt unemployment laws to further the goal of employment 
stabilization. Now more than any time in recent history, the oppommity exists for states to 
promote long-overdue reforms in the UI system, as reserves in UI trust funds have increased with 
the sustained decline in unemployment. Finally, the proposed bill itself furthers important 
federal and state policy interests, including the unemployment scheme's goals of employment 
stabilization and the FMLA's goals of providing access to family and medical leave. 
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I. Introduction 

The Massachusetts Legislature has introduced a bill that would provide unemployment 
insurance (Ul) for no longer than 12 weeks to workers who are separated from their jobs for 
reasons that qualify for protection under family and medical leave laws. Similar legislation has 
bet-n introduced in Maryland, Washington and Vermont, raising the issue of whether federal UI 
law imposes any obligations on the states that would interfere with their broad discretion to enact 
this UI legislation. 

This memorandum seeks to advance the on-going dialogue with DOL that has been 
exiremely valuable to the development and improvement ofthe proposed state laws. As a result 
of these communications, the legal issues have also been significantly clarified. The question 
now joils down to whether DOL has the authority to impose limitations on a state's eligibility 
requirements - in particular a state's determination whether an individual must always be 
"available" for work at the time she applies for benefits. Based on the research described below, 
we conclude that the Massachusetts bill is consistent in all respects with the intent ofthe federal 
law (allowing states' broad authority to expand UI eligibility) and with past precedents in state 
Ul laws. 

We also believe that the state family leave bills are consistent with DOL's interpretation 
ofthe federal UI law. The proposed laws retain a genuine test of availability, as required by 
DOL, but allow for exceptions in particular circumstances just as the states have routinely done 
in other areas of UI eligibility. We therefore look forward to a continuation ofthe dialogue, 
informed by this most recent research, to address DOL's remaining concerns and to modify the 
Massachusetts proposal if necessary. 

II. Federal Law Grants States the Authority To Define Availability in Seeking to 
Expand UI Eligibility. 

A. The Plain Wording Of The Applicable Federal Statutes Does Not Require 
States To Adopt Any Particular Availability Requirement. 

No federal statute or regulation requires states to adopt any particular availability 
requirement. The applicable federal unemployment insurance laws, the Federal Unemployment 
Tax Act (FUTA) and the Social Security Act (SSA), contain no provisions regulating the 
substantive eligibility and disqualification requirements to be included in state unemployment 
legislation. See 26 U.S.C. §§ 3304, 3306; 42 U.S.C. §§ 503, 504 (1998). As Dr. Edwin Witte, 
Executive Director of the Commiuee on Economic Security, whom President Roosevelt 
appointed to draft the Social Security Act, points out, "[a]t the very outset of its final 
deliberations, the committee decided against federal dictation regarding tlie content of state 
unemployment compensation laws. It reached the conclusion that the federal bill should contain 
oidy a few necessary standards. . . ." Edwin Witte, The Development of the Social Security Act 
125 (1962). These standards do not include any definition of availability for work to be followed 
bv the states. 
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B. The Early History Of The Unemployment Laws Demonstrates That 
Availability Requirements Were Intended To Be Defined Solely By The 
States. 

Despite the absence of statutory language authorizing federal control over state laws, 
DOL suggests that a federal availability requirement can be implied from the overall structure of 
the statutes and their legislative history. However, a review ofthe legislative history of FUTA 
and the SSA and contemporaneous commentary by those responsible for enforcing the newly-
enacted laws demonstrates that states were intended to possess complete discretion in defining 
then eligibility and disqualification requirements. Federal law was envisioned as providing only 
a floor on the coverage and amount of unemployment benefits a state could grant; it was never 
intended to create a ceiling limiting a state's ability to provide for its citizens under its 
unemployment laws. 

Indeed, availability for work is one area of law over which states have vast discretion. 
Ralph Altman, a senior official of the Bureau of Employment Security in 1950 (and with the 
Unemployment Insurance Service for many years thereafter), provides the most comprehensive 
published survey of the availability-for-woric requirement and concludes that states can define 
availability for work in whatever manner they wish. He writes: 

"The Social Security Act and the federal unemployment tax provisions of the 
Internal Revenue Code, which prompted almost all the state unemployment 
compensation laws, make no provision for payment of benefits to claimants. 
Neither do they establish any eligibility requirements which claimants must 
satisfy.... [T]he only [provisions] that affect state laws and administration on 
availability problems are those which protect labor standards . . . and those which 
provide thkt all compensation must be paid through public employment offices or 
such other agencies as the Labor Department may approve. The practical result is 
that determination of availability for work under American unemployment 
compensation laws is exclusively a state function" Ralph Altman, Availability 
for Work 74-5 (1950) (emphasis added). 

1. Congress Expressly Rejected On Numerous Occasions The Imposition 
Of Specific Federal Definitions And Standards On State Eligibility 
And Disqualification Rules. 

Notably, legislation imposing specific federal requirements on state unemployment laws 
was proposed and rejected on numerous occasions during the formative years of the 
unemployment scheme. Senator Woodrum proposed in 1939 a number of specific requirements 
in connection with new unemployment legislation that would constrain states and the federal 
government in their ability to grant unemployment benefits, including a requirement that an 
eligible worker must be available for and seeking work. See H.R.J. Res. 151, 76Ih Cong. (1939) 
(priated in 84 Cong. Rec. 1160 (1939)). Senator Murray proposed a bill in 1940 which would 
have amended the Social Security Act to require states to follow specific guidelines in making 
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detemunations of whether work is suitable. See S. 3365,16* Cong. (1940). Other proposals 
would have imposed varying specific requirements on state unemployment laws. See S. 2203, 
76,n Cong. (1939) (Byrne amendments); H. R. 7762, 76,h Cong. (1940) (McCormack bill). 

All of these proposals were rejected in favor of maintaining a system of minimal federal 
control over state eligibihty standards. See Edwin E. Witte, Development of Unemployment 
Compensation, 55 Yale LJ. 21, 46-7 (1945). While the Woodrum proposal arose in the context 
of A Works Progress Administration appropriation, it is notable that a comparable availability 
requirement never made its way into the general federal unemployment laws. Since Congress 
expressly declined at the outset to limit states' discretion over the details of their unemployment 
laws, including the specific area of availability for work, it would be inappropriate for a federal 
agency to adopt a contrary view sixty years later. See Johnson v. Mississippi, 421 U.S. 213,228 
(1975) (u[t]he absence of any evidence or legislative history indicating that Congress intended to 
accomplish . . . what it has failed or refused to do directly through amendment... necessitates 
our considered rejection of the [asserted claim] in this case.").2 

2. The Initial Drafters And Enforcers Of The Unemployment Laws 
Believed That States Alone Should Define Eligibility And 
Disqualification Requirements, Including Availability For Work. 

The Social Security Board recognized early on that in constructing the federal-state 
unemployment scheme. Congress required only a limited number of specific standards to be 
sadsfied for state unemployment laws to be approved, and that all of those standards ensured 
only that states provide adequate compensation. In its first annual report, the Board explained 
that "[t]he amount of assistance and practically all the conditions under which assistance is 
grmted are determined by the States. In unemployment compensation the primary role ofthe 
Federal Government is to remove obstacles to State action" United States Social Security 
Board, Annual Report 8 (1936) (emphasis added). In a 1936 circular, the Board outhned the 
main features ofthe federal-state relationship in administering unemployment laws. Notably, in 
a: ;ection entitled "Essential Features of Unemployment Compensation," the Board never even 
hi (its at a federal requirement that states define availability to work in a particular manner. To 
the contrary, the Board goes on to conclude that "It is desirable that a State law should be at least 
as broad in its coverage as the Federal act The State may, of course, go further and adopt a 

i There were also sound practical reasons why Congress would choose to leave the issue of availability for 
thi; states to decide. Although the Department's objection in the current controversy centers on a specific piece of 
proposed legislation, its interpretation necessarily entails a dramatic expansion in federal jurisdiction over state 
unemployment disputes. DOL argues that federal law imposes a requirement that individuals seeking 
unemployment compensation must be available for work in order to receive benefits. I f valid, this rule applies not 
orjly to proposed legislative enactments but also to individual benefits determinations. The consequence is that a 
federal question potentially arises in any state unemployment dispute where availability for work is at issue. A 
fe deral question definitely arises in a case where a worker is erroneously deemed available for work, giving the U.S. 
Supreme Coun jurisdiction over appeals from decisions ofthe Massachusetts Supreme Judicial Court on these 
issues. Absent an express statutory mandate, a federal agency should not adopt an interpretation of federal law 
wliich would inject federal couns into the review of state benefits determinations. 
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wider coverage... This is a matter ofpolicy for the State to decide." United States Social 
Security Board, The Federal-State Program for Unemployment Compensation 5, 9 (1936) 
(emphasis added). 

Thus, the constraints that federal law placed on state action were viewed as creating select 
minimum standards, not maximums limiting states' abilities to provide benefits. President 
Rooi.evelt transmitted this very message to the Senate during the floor debates on the SSA: "[i]n 
order to encourage the stabilization of private employment Federal legislation should not 
foreclose the States from establishing means for inducing industries to afford an even greater 
stabiUzation of employment." 79 Cong. Rec. 545 (1935) (introduced by Sen. Smith). 

Federal officials recognized from the very beginning that states enjoy considerable 
discretion in crafting ehgibiUty guidelines, including availability for work. In its report to the 
president, the Committee on Economic Security recommended that any federal unemployment 
legislation give states near-total discretion over their unemployment laws. The Committee stated 
that "[tjhe plan for unemployment compensation that we suggest contemplates that the States 
shall have broad freedom to set up the type of unemployment compensation they wish. We 
believe that all matters in which uniformity is not absolutely essential should be left to the 
States." Committee on Economic Security, Report to the President 20 (1935) (quoted in Murray 
Rubin, Federal-State Relations in Unemployment Insurance 22 (1983)). Ten years later, in its 
194.S Annual Report, the Social Security Board reviewed the contents of all the states' laws and 
similarly concluded that "[t]he extent to which... claimants received benefits, and the amount 
and duration of their payments, depended entirely on the applicable State law," including 
whether "a claimant was considered unavailable for work." United States Social Security 
Board, Annual Report 87 (1945) (emphasis added). 

The U.S. Supreme Court acknowledged the broad discretion enjoyed by states in enacting 
unemployment laws in one of its decisions upholding the constitutionality ofthe federal-state 
unemployment system. In Steward Machinery Co. v. Davis, 301 U.S. 548, 593 (1937), the Court 
found that "[a] wide range of judgment is given to the several states as to the particular type of 
statute to be spread upon their books." Though the Court conceded that states may not "depart 
from those standards which in the judgment of Congress are to be ranked as fundamental," id. at 
594. the standards deemed "fundamentar in this case were those explicitly codified by Congress. 

State courts adopt the same position. In Teledyne Columbia-Summerill Carnegie v. 
Unemployment Compensation Board of Review, 634 A.2d 665 (Pa. Commw. Ct. 1993), the court 
upheld an order by the state unemployment compensation board of review determining that 
amounts received by employees in liquidation of pension benefits when a plant closed were not 
to be offset against unemployment benefits. In reaching this result, the court held that absent 
explicit federal definitions, states are free to define FUTA requirements as they see fit: "Beyond 
meeting these minimum standards, a state is free to design its unemployment compensation law 
and establish its own eligibihty requirements [Federal statutes do not define] 'pension,' 
'retirement pension,' or 'annuity,' and Employer does not cite any authority for the proposition 
that a state may not define these terms or that the Board's regulation is in direct conflict with 
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Section 3304(a)(15)." Id. at 669. 

I l l . State Precedents Supporting the Massachusetts Bill Have Broadly Defined 
Availability For Work to Expand UI Eligibility. 

Numerous states have enacted UI laws broadly defining their availability requirements, 
thus establishing ample precedent for the state family leave recall proposals. These state laws 
have been left undisturbed by DOL even where states enacted provisions eliminating their 
availability requirement in particular circumstances. 

A. Recall. 

The precedents in UI state laws that are the most directly analogous to family and 
medical leave are the recall statutes authorizing workers who are temporarily laid off from their 
jobs to be exempted from the state's availability rules. The Massachusetts bill is thus modeled 
on the state recall statutes and on Massachusetts' recall policy.3 These statutes, which exist in 
seven states (Arkansas, Delaware, Michigan, Missouri, New Mexico, Ohio and South Dakota), 
vary significantly in scope.4 Some states statutes, including the Michigan law and Massachusetts 
recall policy, are worded such that they allow for a waiver not only of the work-search 
obligations but also ofthe entire "availability" requirement. Thus, the state recall statutes and 
policies clearly illustrate the vast authority that states have to determine their availability rules. 
These states have concluded that it is bad pohcy to force workers to search for work or be 
available for work when they are only temporarily separated from their jobs. The Department 
hits conceded that these state recall stamtes, which provide the model for the Massachusetts bill, 
comply with federal UI law. 

B. Training. 

States have also dramatically altered their availability requirements to extend benefits to 
individuals in approved training programs. Prior to 1976, FUTA did not contain its current 
provision prohibiting states from disqualifying otherwise eligible workers from unemployment 
eligibility on the basis of their participation in a vocational training program. See id. at 549-50. 
Nevertheless, by 1966, twenty-two states had enacted provisions exempting unemployed workers 
in training or retraining programs from availability requirements if otherwise eligible. See 

3 "A claimant who is temporarily unemployed because of a vacation shutdown or a brief layoff not to 
exceed four weeks with a definite date to return to work with the same employer is not required to be available for 
work or actively seeking work with other employers..." (Emphasis added). See Massachusetts Division of 
Employment and Training, Service Representative Handook, section 105 J, Vacation Shutdown or Brief Layoff 
(I lev. 10/96). 

4 See Ark. Stat. Ann. sec. 11-10-507 (3)(E); 19 Del. C. sec. 3314(3)(1997); MSA sec. 17.531 (1998), sec. 
2:?(l)(a); R.S. Mo. sec 288.040.1(2)(1997); N.M. Stat. Ann. sec. Sl-l-S-A. (1998); ORC Ann. 4141.29 (1996), 
ARSD 47:06:04:11. 

8 
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William Haber & Merrill G. Murray, Unemployment Insurance in the American Economy 114 
(1966). These states chose this pohcy based on their view of "unemployment insurance as pan 
of a comprehensive labor market program." Id. 

Such workers were clearly not available for work in any literal sense, since they were 
allowed to turn down work during their training periods. They were certainly no more available 
for work than an individual taking leave under the proposed Massachusetts bill. With over 
twenty state training laws already on the books, Congress amended FUTA to expressly require 
such availability exceptions to be followed in each state. This demonstrates not only that the 
availability requirement has been sharply limited by states in the past, but also that Congress 
limits state discretion only where it wishes to provide certain minimum benefit coverage, not to 
prevent higher levels of coverage from being granted. States are free to develop "comprehensive 
labor market programs" such as that implemented in part by the proposed Massachusetts bill. 

C. Disability. 

States are currently allowed to exempt disabled workers from availability requirements if 
the disabihty or illness arises after the worker applies for benefits.5 The only difference between 
these laws and the proposed Massachusetts legislation is that the proposed bill would exempt 
workers from the availability requirement at the time they apply for benefits. However, it is not 
clear why this difference should determine the legality of the state scheme under federal law. If 
states' abilities to define availability for work are constrained by federal law, then that constraint 
should presumably apply at any time the worker is receiving benefits. Under federal law, a state 
cannot provide benefits to a healthy worker who has become fully employed after applying for 
benefits; the law does not change merely because the worker has already applied for benefits. 
Similarly, if states may make disability and illness exceptions applicable after a worker applies 
for benefits, as DOL concedes they may, there is no appropriate basis for imposing a different 
standard at the benefits apphcation stage. 

D. Inverse Seniority Layoff. 

Another relevant precedent in state law supporting the validity ofthe Massachusetts bill 
is die exemption that applies to workers who "choose" a layoff as authorized by a collective 
bargaining agreement. These laws, which exist in at least three states (Pennsylvania, Ohio and 
Michigan), typically apply where a collective bargaining agreement gives senior employees the 
opt on to choose a layoff and permits less senior employees to continue to work. Normally, 

5 Notably, according to a study of utilization of leave under the federal Family and Medical Leave Act 
(FMLA) by the Commission on Family and Medical Leave, the major reason for leave-takers was the individual's 
own illness (59%) followed by 13.3% of all leave-takers where the individual left due to childbirth, adoption or 
placement of a foster child. These numbers were closely mirrored in non-covered worksites where 56.1% of all 
individuals left due to their own illness, and 14.7% left due to childbirth, adoption or foster child placement. See 
Commission on Family and Medical Leave, A Workable Balance: Report to Congress on Family and Medical Leave 
Policies 93 - 96 (1996). 
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the:;e are used in temporary layoff situations, and they give workers input into which specific 
employees are going to be laid off in a particular layoff situation. The employer "initiates" the 
layoff and determines the overall number of employees laid off, but the employees' seniority 
system and individual choice determines which employees are laid off. The state statutes (and 
case law in selected states) exempt those workers who "choose" to be laid off in these situations 
from the 'Voluntary" quit disqualification. While not addressing the "availability" requirement 
per se, these state statutes make clear that not all layoffs can be neatly characterized as either 
employer or employee "initiated". As discussed below, the same is true in the case of workers 
taking family and medical leave.6 

IV. Responses to DOL Questions Raised In Prior Correspondence 

A number of concerns were raised in the letter from Grace Kilbane, Director of UTS, 
daied January 15, 1999, regarding the scope of the proposed bill and its relation to existing recall 
statutes. We will address each of these considerations in turn. 

A. Query: For the purposes of a state's availability requirement, is there a 
relevant distinction between an employer initiated layoff as opposed to a 
family leave taken by the employee?7 

6 There are several other relevant precedents worth noting. First, there is the deduction for retirement pay 
from UI that is required by federal law in specific circumstances. Although receipt of retirement pay while 
unemployed would appear to raise a question whether the individual is available for work, Congress focused instead 
on other objections. "Under thes? amendments, Congress appeared less interested in the retirement payment as a 
test of availability than with preventing duplicate payments attributable to the same employer." Gerald Hildebrand, 
Federal Law Requirements for the Federal-State Unemployment Compensation System; Interpretation and 
Application, 29 UJvlichJ.L. Ref. 527, 557 (1996). Second, DOL has authorized unemployed seasonal wotkers to 
refuse work that would interfere with their ability to return to their seasonal jobs. Department of Labor Manual of 
Precedent Decisions, AA 450.45© ("A seasonal worker who regularly works for one employer in one industiy and 
who has definite prospects of recall to work may restrict the employment acceptable to him during the off-season to 
work which will permit him to return to his regular employment when the season begins."). Other examples that 
exist in Massachusetts and elsewhere include exemptions for acceptance of suitable work for workers receiving Ul 
in work-sharing situations, the provisions allowing workers to recover UI on jury duty and refuse an offer of 
suitable work, and the part-time worker availability rules allowing workers to limit their availability to part-time 
rather than full-time work. For example, the Massachusetts statutory law provides that "[a]n otherwise eligible 
affected individual shall not be denied worksharing benefits for any week by reason of application of provisions 
relating to availability for work, active search for work or applying for or accepting suitable work with other than 
tht; worksharing employer. (Emphasis added). Massachusetts General Laws ch. 151A, §29D(hXl). Under 
M.issachuserts policy, the statutory provision which requires availability for work is deemed satisfied when an 
otherwise eligible claimant is summoned for jury duty during a period of unemployment. See Massachusetts 
Division of Employment Security, Service Representative Handbook, section 1039, Jury Duty (Rev. 10/96). Under 
recently promulgated Massachusetts regulations, various provisions are set forth as "conditions for limiting 
availability" to pan-time employment which include a history of part-time work for "good cause" encompassing 
family and medical reasons. 430 Code of Massachusetts Regulations 4.42 - 4.45 (4/5/96). 

7 This statement paraphrases DOL's letter, dated January 15, 1999, which specifically states: "[W]e would 
like your views on the distinctions between employees on temporary lay-off, where the employer initiates the 

(continued...) 
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First, it is well established that federal law does not limit unemployment compensation 
only to cases where an employer terminates its relationship with an employee. There are 
countless examples of state laws deeming an employee's initiation of hi:, separation from work 
involuntary under certain circumstances, expanding unemployment coverage beyond the 
category of workers laid off through no fault of their own. Over one-third ofthe states cover 
compelling personal circumstances requiring an individual to leave his or her job, and such 
circumstances are not limited to those directly connected with the employment. See Advisory 
Council on Unemployment Compensation, Unemployment Insurance in the United States: 
Bent fits, Financing. Coverage 110-2 (1995). These laws, conceded to be valid, cover claimants 
who leave their jobs due to compelling family circumstances. Another twenty-three states have 
special provisions for employees who quit work due to an illness or disability not necessarily 
connected with the individual's employment. See United States Department of Labor, 
Comparison of State Unemployment Insurance Laws Table 401.1 (1996). Thus, an employee-
initiated temporary leave should not automatically be invalid under federal law when employees 
in so many other circumstances are allowed to collect benefits despite their employers playing no 
role in their separation from work. 

Furthrmore, the distinction between layoffs initiated by an employer and those initiated 
by an employee is ambiguous at best. For example, as described above, several states have laws 
that specifically allow workers to choose to take a lay-off and still qualify for unemployment 
benefits, as occurs with many layoff schemes authorized by collective bargaining agreements. 
The ~ases on this issue also make the point that states have vast discretion to fashion different 
solu. jns to the same problem. Compare Ford Motor Co. v. Ohio Bureau of Employment 
Sen'ices, 571 N.E.2d 727, 729 (Ohio 1991) (holding that an employee who elects voluntary 
termination under a plan or policy adopted by the employer to reduce the number of employees 
due to a. lack of work in the employer's overall work force is entitled to unemployment 
compensation) with Goewert v. Anheuser Busch, Inc., 919 P.2d 106, 111 (Wash. 1996) (holding 
that early retirement, even after a 10 percent reduction-in-force announcement, constitutes a 
voluntary quit without cause). The Ford case illustrates that a quit is sometimes considered 
involuntary even where the employee accepts, and even formally initiates, the separation. This 
demonstrates further that whether an employer or employee initiates a layoff is not the sine qua 
non of an employee's eligibility under federal law for unemployment benefits. 

Lastly, it is inappropriate to characterize family and medical leave as always being 
"initiated" by an employee. In fact, it is unfortunately quite common for employers to coerce 
workers into taking family leave. For example, this often occurs when pregnant women seek an 
accommodation to stay on their jobs during the course of their pregnancy rather than go on 
unpaid family leave. The employer then denies the accommodation and the worker is forced to 

'(...continued) 
unemployment and the employee must return to work upon recall or have his or her UC terminated, and those on 
fam.ly leave, where the individual initiates the unemployment and is unavailable to return to work until the leave 
end!.." 
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takt; unpaid family leave or else lose her job. See, e.g., Harvender v. Norton Co., 4 Wage & 
Hour Cas.2d (BNA) 560 (N.D.N.Y. 1997) (holding that there is no right under FMLA to bring an 
action against an employer for placing an eligible employee on leave in a case where the 
employer denied a pregnant worker an accommodation to avoid being exposed to chemicals 
dunng her pregnancy and instead placed her on 12 weeks unpaid FMLA leave which ended four 
months before her due date). Employees take family and medical leave in many, i f not most, 
cas.js due to circumstances beyond their control. Allowing employees to receive unemployment 
compensation during such leaves is thus fully consistent with the goals of compensating 
involuntary unemployment, 

B. Query: Under what circumstances is an employee on temporary lay-off with 
no available work and a definite recall date required to return to work 
pursuant to federal UI law, and are the employee's obligations under federal 
UI law any different when the leave is based on the FMLA? 8 

Here, it is necessary to distinguish between what states are permitted to do under federal 
UI law and what current state laws require under their recall statutes. As described above, many 
states provide that employees are exempt from work-search requirements i f they are on 
temporary layoff and will be recalled within a certain period of time. In certain circumstances, 
the recall statutes also allow for the availability requirements to be waived. The rationale for 
such an exception parallels that justifying the proposed recall bill. See Olga S. Halsey, 
Cl'iimants Awaiting Recall - Their Special Problems of Availability and Suitability for Work, 
Social Security Bulletin, Oct. 1946, at 13 (evaluating state unemployment laws deeming, 
employees on recall to be unavailable for work and finding that "[t]he practical result for the 
claimant is a denial of benefits which places economic pressure on him to sever an employment 
relationship, perhaps of years' standing, which has proved satisfactory to both the worker and his 
employer"). Such employees clearly need not seek work from other employers during this 
period or accept an offer of work, even of a vastly better paying job, from another employer. 

Despite these very broad state statutory limitations on the availability rules, the question 
is whether federal law still requires that the workers be available during their layoff to return to 
work with their existing employer. This question appears to presume that an obligation exists 
under federal law to require availability in all circumstances. We, of course, take issue with this 
premise, as described in Section IL Nonetheless, there are indeed precedents in state law 
allowing workers who refuse suitable work to continue receiving UI benefits. For example, 
while not specific to the recall situation, the state training laws described above exempted 
workers in approved training from having to accept an offer of suitable work. See. e.g., Alaska 
Department of Labor v. Boucher, 581 P.2d 660 (Alaska, 1978) (quoting Alaska's 1974 training 

8 Specifically, the DOL letter dated January 15, 1999, states: "In the case of employer initiated lay-offs, it 
has always been the Department's position that the individual mmt be available to return to work with the employer, 
particularly if the lay-offends earlier than assumed. Wc are not aware of any State which does not require this of 
th.: individual. There is no similar requirement in the family leave recall proposals, and in fact, the employer is 
prohibited from recalling the employee for a minimum period." 

12 
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provision as exempting "workers attending a training or retraining course with the approval of 
the employment security division or because, while attending the course, he is not available for 
work or refuses an offer of work.") (Emphasis added). The Massachusetts bill, like the state 
training statutes, simply makes adjustments to its suitable work requirements as permitted by 
federal law. 

The case of U.S. Steel v. Unemployment. Compensation Bd. of Review, 389 A.2d 249, 250 
(Pa. Cmwlth. 1978), involved a collective bargaining agreement which also allowed the workers 
to turn down certain offers of suitable work while on recall. In U.S. Steel, the court found that a 
collective bargaining agreement which restricted the employer's ability to recall workers during 
their vacation period while on an indefinite recall did not disqualify the workers from receiving 
benefits. The court noted that although the employees were to be deemed available unless they 
turned down an offer of suitable work, the collective bargaining agreement precluded any offer 
of suitable work during their vacation period. In holding that the employer's argument that the 
claimants were "unavailable for suitable work" was not dispositive ofthe claimants' eligibility 
for benefits while receiving vacation pay, the Court relied on the "social purposes" ofthe state's 
unemployment law. The social purposes behind providing unemployment outweigh the fact that 
during the vacation period the employees are, in fact, available. 389 A. 2d at 252. Similarly, 
und.ar the family leave provisions, the goal of partial wage replacement (for a limited set reasons 
and limited period of time) satisfies the availability criteria. 

C. Query: For the purposes of determining availability, is there a 
relevant distinction between a leave required by law and a leave 
authorized by the employer?* 

As the purpose of the Massachusetts legislation is to provide partial wage replacement for 
reasons that satisfy the criteria ofthe Family and Medical Leave Act, we believe that it is 
unnecessary to distinguish between statutorily required leave and employer-provided leave as the 
defining issue in both is the reason for the leave. This is certainly consistent with current 
Massachusetts unemployment law. Both stamtory and case law provide that an individual does 
not leave employment for disquaUfying reasons where the reason for leaving is for an "urgent, 
compelling, and necessitous nature." See Massachusetts General Laws, chapter 151 A, § 25(e). It 
is well-established that this provision includes child care and family responsibilities. Manias v. 
Director ofDiv. of Employment Sec, 445 N.E.2d 75 (Mass. 1983). 

9 The DOL letter states: "We would also appreciate your thoughts on the distinctions between leaves 
required under family leave laws and leaves merely authorized by employers. Is it your assumption that tlie fact that 
the leave is granted under a leave law creates a stamtory presumption of availability? If so. how does this cany over 
into cases where an employer authorizes leave without a statutory requirement to do so?" 
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D. Query: Does the proposed exemption for workers on family and 
medical leave effectively eliminate a genuine test of availability under 
Massachusetts UI law?" 

Massachusetts currently applies a genuine test of availability, and the proposed bill does 
not interfere with such a test. Federal law permits states to make generalized determinations 
concerning eligibility disqualifications in the interests of efficiency and administration so long as 
the unemployment laws target involuntary unemployment. The training and disabihty 
pr<:cedents in the various states demonstrate that such determinations are acceptable. 
Massachusetts as well has exercised a great deal of latitude in this area, including adjustments to 
avirilability covering training, illness, temporary lay-offs, jury duty, and other selected 
circumstances." Furthermore,-the proposed legislation contains such an individualized test. 
Though the bill itself creates a statutory presumption of availability, this presumption only arises 
if a variety of individual factors specified in the relevant leave legislation is satisfied (i.e., a 
worker must quality for reasons acceptable under the FMLA leave first, which entails an 
individualized determination ofthe worker's circumstances). 

Finally, it is important to emphasize that the proposed leave bill does not eliminate the 
state's general availability for work requirement. It leaves the existing structure in place, 
adjusting it to allow benefits to be granted in particular situations and simply creating time-
limited exceptions based on illness or disability and family circumstances. 

E. Query: What does federal UI law say specifically about compensation for 
individuals who are "involuntarily unemployed", defined by DOL to include 
a "suitable work" requirement?12 

We have explained and illustrated previously in this memorandum that states are free to 
d< fine what constitutes "involuntary" unemployment and have adopted broad definitions in a 
vjiriety of circumstances. The suggestion that federal law requires a suitable work standard in all 
circumstances is not supported by either an exphcit statutory mandate or legislative history. 

1 0 In response to a memorandum written in support ofthe proposed Vermont law, DOL wrote a lener dated 
July 17, 1997. The letter restates the memorandum's conclusion ("States have latitude to determine what constitutes 
availability for work") and continues as follows: "Although this is true, States must srill have a genuine test of 
availability. The Vermont proposal eliminates any test for workers on family leave by substituting a conclusive 
stiitutory presumption of availability even where facts demonstrate the individual is unavailable. No examination of 
the individual's circumstances is made." 

11 See Massachusetts General Laws, chapter 151A, §§ 24(c), 30 waiving availability requirements for 
participation in an approved training program or due to illness; and note 4, infra. 

1 1 In its letter dated January 15, 1999, DOL stated: "Lastly, Federal UC law limits withdrawals from a 
Siate's unemployment fund to 'compensation' for •unemployment.' (Sections 3304(a)(4) and 3306(h) ofthe 
Federal Unemployment Tax Act and Section 303(a)(5) ofthe Social Security Act). We believe the legislative 
history ofthe original Social Security Act is clear that only involuntary unemployment, that is, where no suitable 
employment is available, is to be compensated." 
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As required by the basic rules of statutory construction, it is necessary to rely primarily 
on tlie plain language ofthe statute to deteimine its legislative intent. The main provisions of the 
federal law rehed on by DOL are Section 3304(a)(4) of FUTA, which states that "all money 
withdrawn from the unemployment fund ofthe State shall be used solely in the payment of 
unemployment compensation," and Section 3306(h) defining "compensation" to mean "cash 
benefits payable to individuals with respect to unemployment." These limited statutory 
references to "unemployment" certainly do not rise to the level of a federal mandate preventing 
the states from waiving their suitable work requirements in selected circumstances. If anything, 
we believe these references to "unemployment" in the federal law support our position since it is 
conceded by DOL that states have the authority to define "unemployment" under state law. 

Furthermore, it is notable that FUTA alludes to suitable work only once, in Section 
3304(a)(5). Consistent with other aspects of federal UI law, Section 3304(a)(5) works to prevent 
states from denying compensation where no suitable work is available, again estabhshing a floor 
rather than a ceihng on state benefits. In addition, as discussed earher, the Murray bill would 
have imposed specific standards for suitable work upon the states, but this bill was rejected, 
indicating congressional reluctance to dictate state policy in this field. Relying then on legislative 
history, DOL quotes from the draft state laws prepared by the Committee on Economic Security. 
However, as the Committee itself concluded, these provisions were absolutely never intended to 
constrain the states.13 

Even i f the federal law could be interpreted to impose a suitable work requirement on the 
status despite this limited statutory authority, nowhere has the case been made that the states 
mui.t also require all workers to accept suitable work in all circumstances. To be clear, the 
Massachusetts bill should not be interpreted by DOL to eliminate the state's "suitable work" 
reqmrement. Therefore, we believe it is entirely consistent with DOL's interpretation ofthe 
federal law. In this sense, the Massachusetts bill is no different from the many other examples 

" In its lener to Senator Patrick Leahy, dated July 17, 1997, DOL references provisions ofthe Committee 
on Economic Security's original draft of a state unemployment statute as if they were substantive limitations on 
state legislative discretion. This draft was never enacted. Moreover, even if the draft had been enacted, as the 
Cononittee itself points out, these provisions were never intended to constrain the states; 

"This draft is merely suggestive and is intended to present some of the various alternatives that 
may be considered in tlte drafting of the State unemployment compensation acts. Therefore, it 
cannot properly be termed a 'model' bill or even a 'recommended' bill. This is in keeping with 
the policy of the Social Security Board of recognizing that it is the final responsibility and the 
right of each state to determine for itself just what type of legislation it desires and how it shall be 
drafted." United States Social Security Board, Draft Bills for State Unemployment Compensation 
of Pooled Fund and Employer Reserve Account Types 1 (1937) (quoted in Rubin at 23-4). 

Although most states enacted the provisions ofthe draft bill, they did not do so because they thought the draft was 
binding. Rather, the enactment ofthe federal unemployment legislation was such that states had to move extremely 
quickly and had no alternative but to adopt the federal government's suggestions to assure compliance within the 
reqi.ired time. See Raymond C Atkinson, The Federal Role in Unemployment Compensation Administration 30 
(1941). 
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of .state legislation that define the contours of what is "involuntary unemployment" and whether 
an individual must accept all suitable work. 

In fact, in Massachusetts as in many other states, the concept of suitability already covers 
most FMLA situations. For example, Massachusetts law allows a worker to refuse an offer of 
work for "good cause", which is defined to cover appropriate family circumstances.14 And the 
Massachusetts law permits workers to refuse an offer of work that does not meet the State's high 
standards of "health, safety and morals," which is entirely consistent with the concept of partial 
wage replacement for individuals on family and medical leave.15 

As described above, there are also selected state laws that allow workers to refuse any 
offer of suitable work. For example, in some states, a worker on temporary lay-off with a 
definite date of recall has the right to reject any offer of work from another employer, even the 
most generous offer of employment. The state training exemptions in effect before the 1976 
Amendments also allowed workers in approved training to refuse all suitable work. Here too, the 
Miissachusetts bill would still retain its general requirement that UI claimants accept suitable 
work. In choosing where to draw the line to expand eligibility for a select group of workers, the 
Massachusetts Legislature would thus be exercising its clear authority under the federal-state UI 
scheme. 

V. The Massachusetts Bill Significantly Advances the Basic Goals of the UI and FMLA 
Programs 

A. States Need Flexibility to Fit Their Particular Unemployment Laws and 
Labor Policies to Meet the Economic Needs of Their Particular Economy 

State discretion over availability standards is appropriate because states have different 
economic structures, budget surpluses or deficits, and job markets, and they should thus be 
allowed latitude to design unemployment laws which best serve their individual needs. A state 
with an unemployment funds surplus and many workers left uncovered when taking leave should 
be able to decide what scope of unemployment compensation coverage is appropriate. Thus, 
while DOL should continue to vigilantly guard against new state interpretations of availability 

1 4 Conhn v. Director o/Div of Employment Sec, 413 N.E.2d 727 (Mass. 1980) (holding that good cause 
for the refusal of "suitable work" under Massachusetts law includes the refusal of work to the day shift in order to 
permit a claimant to fulfill her responsibilities to her children.) 

" See Massachusetts General Laws chapter 151 A, §25(c); see also: Carney Hospital v. Director ofthe Div 
of Employment Sec, 414 N.E. 2d 1007 (Mass. 1981) (holding as sufficient to overturn a disqualification of benefits 
that an employee had a reasonable belief that a severe skin infection was caused by the work environment; the 
cl iimant did not have to prove that this was in fact the case.) 
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laws that lower the floor,16 expansions of UI eligibility should be encouraged as recognized by 
the Social Security Board. United States Social Security Board, The Federal-State Program for 
Unemployment Compensation 5, 9 (1936) ("It is desirable that a State law should be at least as 
broad in its coverage as the Federal act... The State may, of course, go further and adopt a 
wider coverage.")17 

Part ofthe rationale for implementing a federal-state unemployment compensation 
system rather than a completely federalized system was to encourage state experimentation with 
various compensation systems so that various methods could be tried and tested. In President 
Roosevelt's message to Congress during the SSA floor debates, he explained: "We believe, 
further, that the Federal act should require high administrative standards, but should leave wide 
latitude to the States in other respects, as we deem varied experience necessary within particular 
provisions in unemployment compensation laws in order to conclude what types are most 
practicable in this country." 79 Cong. Rec. 546 (1935). 

Murray A. Rubin, former chief of the Division of Program Policy and Legislation ofthe 
Labor Department's former Bureau of Employment Security, offers the following observations 
based on his 29 years of government service: "An important advantage of a dual system was that 
it permitted wide latitude for experimentation by the states, needed because ofthe nation's lack 
of experience with unemployment insurance at the time. In the process, mistakes made by 
individual states could be confined within the boundaries of those states, while successful 
measures could be adopted and shared elsewhere." Rubin at 13. The benefits of such 
experimentation are great, and the costs are borne only by the experimenting states. Indeed, 
"[t]he entire unemployment insurance system would not be damaged if ideas which are tried out 
in individual states do not work." Haber & Murray at 441. 

Massachusetts unemployment compensation law, which has as its statutory purpose "to 
lighten the burden on the worker and his family," exemplifies the beneficial result of permitting 
stati: experimentation in order to best serve the needs of unemployed workers. Massachusetts 
General Laws, chapter 151 A, §74. Not only does Massachusetts law provide for the longest 
duration of benefits (30 weeks) and one of the most generous amounts (currently $402 a week, 
plus a potential addition of $200 in dependency allowance), it has long provided benefits for 

1 6 See, e.g.. Letter from Lany Heasty, Regional Director, U.S. Department of Labor, Employment Services 
and Unemployment Service to Videna Crosley, Director, State or Oregon, Employment Department, dated 
September 25, 1998 (correspondence discussing the legality of restrictions on UI under the state's JOBS Plus 
program); Unemployment Insurance Program Lener 41-98, dated August 17, 1998 (describing the minimum federal 
stan.iards under which a claimant shall be denied UI for refusing to accept new work under Section 304(a)(5)(B)). 

" The Social Security Board held this view during the formative years of unemployment legislation. In its 
first annual report, the Board noted that "[t]he several State laws reflect the needs of a particular State, the manner 
of administering other labor laws within a State, the character of State government, and the demands of local public 
opinion." United States Social Security Board, Annual Report 44 (1936). That same year, the Board also explained 
that •'[rjhe State may enact the type of law which it judges best designed for the local conditions within the State." 
Unhed States Social Security Board, Functions and Progress of the Social Security Board 36 (1936). 

17 



Mar-25-99 05:48pm From-NATIONAL PARTNERSHIP +2029862539 T-417 P.22/25 F-041 

leaving for non-work connected reasons, including domestic responsibilities. Individuals are noj 
only exempt from availability requirements while participating in approved training, but up to an 
adilitional eighteen times the weekly benefit amount are available for continued participation in 
training. Massachusetts General Laws, chapter 151 A, § 30(c). 

Although many states have closed offices for intake of claims, recently enacted state law 
requires that regional offices remain open and that multilingual orientations and forms are 
provided to facilitate access to newcomers. Massachusetts General Laws, c. 151 A, §62A. In 
addition, interpreters are provided at no cost to claimants for all unemployment hearings 
concerning eligibility for benefits. Eligibility and higher benefits for low-wage workers is 
assured by both requiring a movable base period, and by including the most recent earnings in 
the calculation ofthe weekly benefit amount if the result is a 10% or greater amount. See 
Miissachusetts General Laws, chapter 151 A, §§ 1(a), 24(b), 25(e), 30. Benefits are provided to 
workers who reduce hours to preserve jobs through worksharing18 and benefits are also provided 
to workers who reduce their hours because of new or worsening disabiUties. Massachusetts 
G<tteral Laws, chapter 151 A, §29D; 430 Code of Massachusetts Regulations 4.45 (4/5/96). 

Massachusetts is also the only state to provide health insurance benefits for unemployed 
workers and their famihes through a modest tax on employers. Massachusetts General Laws, 
chapter 151 A, § 14G(j). Although the medical security plan"is paid for out of a separate trust 
fimd, it is administered by the Massachusetts Division of Employment Security as a needs based 
program of COBRA continuation benefits or direct coverage available to those families with an 
unemployed worker whose income is 400% or less ofthe federal poverty guidelines. And most 
recently, a portion ofthe employer tax was diverted to provide incumbent worker training 
targeted to low-wage, low-skilled workers. Massachusetts General Laws chapter 29, § 2RR; 430 
CMR § 8.01 el seq. These numerous provisions, like the proposed benefits for family and 
medical leave further the purpose ofthe Massachusetts law to benefit "the worker and his 
family." 

Experimental programmatic additions to the Massachusetts unemployment scheme are 
possible due to the solvency ofthe Massachusetts unemployment trust fimd. Currently, the 
Massachusetts Trust Fund has a balance of S 1.694 billion. According to John King, Deputy 
Director ofthe Massachusetts Division of Employment and Training, this balance "represents far 
arid away the largest balance tlie Fund has ever attained. Reserves are now large enough, even 
after excluding all anticipated 1999 contribution income, to pay benefits for twenty-nine month 
at current levels of unemployment and for more than one year at a severe recessional level."19 

This is precisely the time for the state to expand its efforts to help workers during times of 
difficulty. The trust fund is solvent, yet at the same time, there are sobering statistics that the 

" The administration is currently proposing providing lump sum unemployment benefits to individuals 
seeking self-employment. See Massachusetts House Bill No. 590 (filed 12/2/98). 

" Letter to Monica Halas, Greater Boston Legal Services, from John A. King, Deputy Director of 
Massachusetts Division of Employment and Training dated February 17, 1999. 
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Massachusetts boom economy has not reached all its citizens, particularly low wage workers. 
Added to this fact is the impact ofthe state's two-year time limit on welfare which means that 
many working poor heads of households will no longer be able to rely on public assistance when 
they are forced to take an unpaid leave. All of these factors, unique to the state, are best resolved 
at tha state level where the needs of workers can be evaluated in the context ofthe particular 
state's economic condition. 

The case for experimentation is particularly strong as applied to the proposed recall bill. 
The FMLA is a fairly recent federal enactment, and even more recent are findings that the 
FMLA's benefits are not enjoyed by a substantial number ofthe citizens the Act targets.20 The 
proposed Massachusetts bill is an ideal opportunity to test a creative and innovative means for 
implementing the letter and spirit ofthe federal mandate. Just as Massachusetts was on the 
cutting edge as the first state to consider unemployment legislation in 1916, its willingness to 
com.ider such a bold modification constitutes exactly the type of experimentation that the 
federal-state scheme is designed to encourage. 

B, The Proposed Legislation Furthers Important Federal Policies And Promotes 
The Exercise Of Federal Rights. 

Extending unemployment compensation to workers on unpaid leave promotes stability in 
employment and strengthens the national economy, two key policy objectives ofthe 
unemployment system, since workers are able to return to work rather than be forced to search 
for new jobs. See Advisory Council on Unemployment Compensation, Defining Federal and 
State Roles in Unemployment Insurance 27. The policy underlying such legislation parallels the 
justification for defining availability to account for workers on recall status. The proposed recall 
bill effectively creates less unemployment by allowing workers to keep their jobs while on leave 

1 0 Other states are also attempting to pick up where the FMLA left off. For example, under proposed 
legis lation introduced in Vermont, individuals who are eligible for leave under Vermont state law, as well as 
individuals who work for smaller employers who are not required to give leave who intend to return to employment 
within the tiraeframe ofthe leave are eligible for unemployment benefits. See Vermont Senate Bill 179. The 
statement of purpose which addresses the critical need to provide unemployment benefits for family and medical 
leavj p.ovides: 

"The General Assembly finds that many low wage employees, those most in need ofthe protection of 
family leave laws, are least able to afford to take time from work without pay. These employees 
effectively arc presented with the Hobson's choice of either taking unpaid leave from work for the birth of 
a child or the illness of themselves or a family member or having enough employment income to pay for 
basic necessities of life. Therefore, it is the purpose of this act to provide a real choice for these employees 
by making unemployment compensation available to those for whom family and parental leave has been 
merely an illuso; / right." 

Under legislation proposed in the state of Maryland, an individual who voluntarily leaves employment immediately 
following the birth or adoption of a child has good cause for leaving and is deemed to be in compliance with 
availability requirements. See Maiyland House Bill 1124. The State of Washington has pending legislation to 
qualify for unemployment those individuals who leave to care for a newborn child under one month old and who 
request reemployment at the end of the leave. See Washington House Bill 2074. 
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and less hardship on those separated from work when necessary to care for themselves or their 
fan ri lies. 

Furthermore, any doubts as to whether the proposed recall bill complies with federal law 
should be resolved in favor of the legislation's validity since the bill facilitates the exercise of 
federally-created rights. The bill is premised on findings that most workers are unable to take 
advantage of leave available under FMLA since it is currently unpaid and since it applies only to 
companies of 50 employees or more (a concern which the administration has most recently 
highlighted). The bill does not create an impediment to any federal right; to the contrary, it 
removes an obstacle to its exercise, by providing limited compensation to allow medium and low 
income workers to be able to enjoy family and medical leave as much as higher-income workers. 
Congress apparently contemplated such state legislation when it included a non-preemption 
provision in the FMLA. See 29 U.S.C. § 2651 (expressly permitting states to provide more 
protective family and medical leave guarantees, but not less, than that provided by FMLA). 

A bipartisan congressional commission reached the same conclusion. According to the 
Cc-mmission on Family and Medical Leave, established by Congress to study the impact ofthe 
FMLA, the major reason why employees in FMLA-covered businesses do not take FMLA leave 
is chat they cannot afford to do so. To make it possible for such workers to take needed leave, 
th«: Commission recommended that consideration be given to a uniform system of wage 
replacement. Specifically, the Commission suggested that states extend unemployment 
compensation qualifications to employees on family and medical leave. See Commission on 
Family and Medical Leave, A Workable Balance: Report to Congress on Family and Medical 
Leave Policies 199 (1996).21 

Finally, the approach to availability that we suggest is not without precedent, as other 
sfcites have carved out similar exceptions based on identical policy considerations. For example, 
in Missouri Division of Employment Security v. Jones, 679 S.W.2d 413,415 (Mo. App. Ct. 
1984), the claimant conceded that she was unable to work for a week due to the sickness and 
death of her mother. However, the court nonetheless awarded benefits, explaining that "[t]he 
m-ianing of 'available for work' varies, depending on the circumstances of each case," and 
holding that the availability requirement "do[es] not apply when a claimant is not available for 
work due to an unfortunate family emergency beyond her control. Any other result would be 
inconsistent with the pohcy ofthe Missouri Employment Security Law ..." Id. 

2 1 Specifically, the Commission recommended that "States should consider voluntarily extending 
unemployment compensation qualifications to employees on family and medical leave .. .. " Commission on 
Family and Medical Leave, A Workable Balance: Report to Congress on Family and Medical Leave Policies 199 
(1396). In its letter to Senator Leahy, dated July 17, 1997, DOL narrowly interprets the Commission's statement to 
cover only those situations in which a worker takes family and medical leave but remains available to accept work 
and where the individual quits work for family or medical circumstances (i.e., the situation where an individual is 
most likely separated from the job and is no longer eligible for FMLA leave). 
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VI. Conclusion 

Based on the research described above, we conclude that the Massachusetts bill is 
consistent in all respects with the broad discretion to fashion state laws guaranteed under federal 
UI law and with past precedents in state UI laws. We also believe that the state family leave bills 
are consistent with DOL's interpretation ofthe federal UI law. The proposed laws retain a 
genuine test of availability, as required by DOL, but allow for exceptions in particular 
circumstances just as the states have routinely done in other areas of UI eligibility. We therefore 
look forward to a continuation ofthe dialogue, informed by this most recent research, to address 
DOL's remaining concerns and to modify the Massachusetts proposal if necessary. 
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April 12, 1999 

The Honorable Alexis Herman 
Secretary 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

Dear Secretary Herman; 

In 1997,1 wrote to then-Acting Secretary Metzler about the DOL interpretation of a Vermont bill 
which would have extended unemployment compensation benefits to workers who qualify for 
coverage under the State family and medical leave law. I am writing to you again because I am 
concerned that the DOL is inhibiting the States from meeting the needs of an evolving labor 
market. 

Currently, Vermont and several other states, including Washington, Massachusetts, and 
Maryland, have proposed initiatives to promote unemployment compensation reform to better 
serve women and working families and to address the limitations of the Family and Medical 
Leave Act. The cornerstone of this reform would allow states to use unemployment 
compensation to provide some financial assistance to employees on family and medical leave. 
When I initially wrote to Acting Secretary Metzler, Vermont was the first state in the nation to 
propose such an innovative approach to assisting those Vermonters who could least afford to take 
family and medical leave. 

At the beginning of his administration, President Clinton signed into law the Family and Medical 
Leave Act of 1993. This landmark legislation allows employees at companies with more than 50 
employees to take up to 12 weeks of unpaid leave for childbirth or adoption, or because of 
sickness ofthe employee or family member. However, this law benefits only the privileged few 
who can afford to take unpaid leave. Many Vermonters, who would otherwise be eligible for 
family and medical leave, are unable to enjoy this benefit simply because they cannot afford it. I 
believe that we need to do more to help these employees and their families. 

As you review the Department's policies in this area, I encourage you to allow states the 
flexibility to try this innovative approach to family and medical leave. Federal unemployment 
law was designed to give the states significant discretion in determining eligibility and coverage 
for benefits. I believe that al lowing the State of Vermont to make decisions on the use of the 
trust fund's abundant reserves is in compliance with the Federal Unemployment Tax Act. 
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Page Two 
Secretary Herman 
April 12, 1999 

Giving states the flexibility to provide unemployment compensation benefits for employees on 
family leave would strengthen the Administration's commitment to working families and it 
would extend family and medical leave benefits to many Vermonters who would otherwise be 
unable to afford it. 

Sincerely, 

PATRICK LEAHY 
United States Senator 
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FATTY MURRAY 
W A S H I N G T O N 

mmttd States Senate 
WASHINGTON. DC 20510-4704 

COMMITTEES 

APPnOPRIATIONS 

BUOOET 

LABOR A N D H I J M A N RCSOURCCS 

VETERANS' AFFAIRS 

April 8, 1999 

"f he Honorable Alexis Herman 
Secretary 
U.S. Department of Labor 
200 Constitution Ave NW 
Washington D.C. 20210 

Dear Sec. Herman, 

I am writing regarding legislation that has been introduced in Washington and other states 
(Massachusetts, Vermont, and Maryland) to provide for partially paid family and medical leave 
by expanding the state's unemployment insurance program lo cover workers in these situations. 

I understand that the Departmenl is in die process of reviewing its policy in this area to 
determine whether federal law would interfere with the states' traditional discretion to determine 
unemployment insurance eligibility. I have reviewed the detailed correspondence between tlic 
Department and Massachusetts contingent on this issue. Based on my review, I believe that the 
legislative history ofthe federal UI law is clear that it is within the purview ofthe states to define 
issues of eligibility, including whether individuals on family leave are "available" for work and 
eligible for UI. 

As you know, I have long been involved in the efforts to provide families witii assistance 
in balancing the demands of work with the responsibilities of family. The Washington bill and 
the other state initiatives offer critical benefits to their citizens as well as a valuable opportunity 
to experiment in the area of paid leave. I believe the Family Medical Leave Act of 1993, as key 
as it is to many workers and their families, does not meet the needs of all workers, particularly 
those at the lower income level. I am committed to finding solutions to this problem to allow all 
working families to be able lo take family leave. 

I am excited that so many states are in the process of considering how best to meet this 
challenge. While states are exploring different mechanisms, in many instances the expansion of 
the state unemployment insurance systems offers the most viable and affordable approach. It is 
also consistent with the goals of the unemployment compensation system to stabilize 
employment and evolve to meet the changing needs ofthe labor market. 1 believe that this state 
experimentation is well Within Congress' intent to assist working Americans stay in the 
workforce through temporary unemployment insurance. 
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1 hope that your policy review will ultimately allow for state innovation in this key area. 1 
believe it is justified by the law as well as our shared commitment to assisting working families. 

Sincerely, 

Patty Mi^rSy 
United States Senator 
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EXECUTIVE SUMMARY 

The American family has experienced dramatic changes over the last three decades - changes 
in the amount of time parents work for pay; changes in income and who earns it; changes in family 
size; and changes in how child care and household tasks are accomplished. This report assesses 
some of these changes and the challenges they create. The report seeks to further our national 
discussion concerning balancing work and family and to encourage a discussion of policies that 
could help strengthen American families. The major conclusions ofthe report include: 

• Increase in Hours Worked. The hours American parents work in paid jobs have increased 
enormously since 1969 due to a dramatic shift of mothers' time from the household to the 
labor market. In 1969, 38 percent of married mothers worked for pay; in 1996, 68 percent 
did so. Both married mothers and single parents are working more for pay today than 30 
years ago. 

Reductions in Time Available for Children. Although the evidence on time use within 
families is limited and needs further study, the increase in work from 1969 to 1996 has 
produced a reduction in the time available for parents to spend with children. The increase 
in hours mothers spend in paid work, combined with the shift toward single-parent families, 
resulted in families on average experiencing a decrease of 22 hours a week (14 percent) in 
parental time available outside of paid work that they could spend with their children. 

• Burdens on Women. Virtually all of tlie increase in total hours families spend on paid 
work has come from increases in women's hours. While annual hours of paid work by all 
wives increased greatly - by 576 hours, or 93 percent - husbands' hours of paid work 
decreased slightly from 1969 to 1996. The "time crunch" falls heavily on employed women 
who spend over one third less time on child care and household tasks than women without 
paid jobs, but still have 25 to 30 percent less free time. 

Changes in Family Income. The average American family is better off ecc omically today 
than in 1969. Not everyone has gained by working harder, however. Since 1969, the top 
quarter of families gained, while the lower quarter lost and the middle has remained nearly 
constant in per capita income, adjusted for inflation. The situation of lower-income families 
has been improving, however, in the strong economic expansion ofthe 1990s. 

Rise of the Single Parent. At the same time, the share of families with a single parent has 
expanded greatly-since 1969. Single parents have half as much total time as two parents 
have and typically have less than half as much potential income. Tlie rising number of single 
parents has increased the proportion of families that are "cash-strapped" and "time-poor." 

Need for Policies to Help Families. Increased time in market work among parents raises 
a key set of challenges to policy-makers seeking to help promote strong families, including-
the need for flexibility in paid work hours, the need for available and affordable child care, 
the need for effective ways to support the earnings of families with low-wage earning 
parents, and the need to encourage two-parent families to form and stay together. 



I. INTRODUCTION 

Dramatic changes have occurred over the last thirty years in how families combine work and 
family life. Clearly one of the most significant changes in the last three decades is the increasing 
amount of time women have devoted to market work - work that is performed for wages. Combined 
with hourly earnings increases among women, this means women's earnings have gone up 
substantially, while their time available in the home has declined. In contrast, men's average hours 
of paid work and earnings have remained relatively stable. As a result, families have higher 
incomes, but they have less time for other activities. In short, American families have been in the 
midst of change - change in time worked for pay; change in income and by whom it is earned; 
change in family size; and change in how child care and household tasks are accomplished. This 
report assesses these changes since 1969 for families with children under age 18. 

Two other important trends in family life are 
also likely to affect the well-being of families with 
children, occurring along with changes in their income 
and time allocations. First, the share of families with 
children that are headed by a single parent has 
increased significantly (see figure 1). Since single 
parents typically have both lower incomes and less 
total adult time available for work in the home than 
married-couple families, this trend tends to increase the 
proportion of families who are "cash-strapped" and 
"time poor." Second, families have decreased in size 
as the average number of children in families with 
children has declined (see figure 2). 

1. Sinjle Parent Families as Share of All Famlies 
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This paper will examine how families with 
children are faring in the face of all these changes. 
Key questions to be addressed include: 

2. Average Number of Children per Family 

How much have hours 
increased for families? 

of market work 

How have the extra hours worked by families 
affected family incomes? How have these 
trends differentially affected families that 
differ in skill level, minority status, and 
number of parents in the household? 
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How have these changes in market work and income affected how families use their time in 
the home? In particular, how have these changes affected parental time available for 
children? 



Some have argued that Americans are facing more and more of a 'Hime bind" as they work 
longer and longer hours in order to attain an increasing standard of living.1 Others have argued that, 
even with increases in hours of paid work, families are not realizing significant income gains, or that 
families are working harder and harder "just to stay in the same place."2 No such "one size fits all" 
chara: terization adequately captures the variety of experience in different segments of the 
population. Different types of families have experienced different changes in paid work time and 
income. 

I I . ECONOMIC OVERVIEW 

In general, we find that parents today are spending more time in paid work and have 
increased resources available to them. For most groups, family income has increased and family size 
is smaller. The average American child - particularly if he or she is living in a family headed by a 
married couple - is better off economically today than in 1969. 

There are some groups for whom the economic picture is not as rosy. The continuing 
increase in the share of children living in single-parent families has substantially diminished the 
economic progress that families with children would otherwise have made, limiting both their 
income and their time. Less-educated parents, who have not experienced the wage gains of other 
parents, are working more hours without a commensurate increase in income. It is encouraging to 
note, however, that most of these families have experienced income gains in recent years during the 
strong economic expansion of the 1990s, making it somewhat easier for them to combine work and 
family life effectively. 

Underlying and reinforcing die trends toward more paid work time and smaller families has 
been the long-term growth of women's wages. Rising wages pull women into the labor market by 
making it more expensive for them to stay at home, in terms of foregone income. Higher wage 
levels for women in the labor market, combined with changes in social attitudes toward market work 
among women, have dramatically changed participation rates among women in the labor force since 
1969. There is little indication that this pattern will be substantially reversed in the near future. 

1 Hochschild(I997); Schor(1991). 

2 Bluestonc and Rose (1997). 



III. TRENDS IN HOURS OF MARKET WORK 

The most dramatic change in the time allocation of families has been in time spent at work 
for pay. Since 1969, both married-couple and single-parent families have substantially increased 
their annual hours of paid work. These increases have come almost entirely from the women in 
these families, who are working more outside the home - more weeks in the year and more hours 
in the week - than they did thirty years ago. However, while the increase in paid work time has been 
widespread, the size of the increase has varied considerably across families, depending on the 
number of parents, their education, whether they have a preschool-age child, and their race or 
ethnicity. 

The estimates of annual hours of work presented in this section are based on the March 
Current Population Survey (CPS), a large representative survey of about 50,000 households each 
year.3 While the CPS is the only large-scale representative sample which consistently measures 
hours of work and family incomes on an annual basis and is therefore the standard data set used for 
labor market analyses, some have argued that the CPS may be inaccurate because individuals may 
not be able to recall accurately their usual hours of work during the last year.4 In section V of this 
report we discuss alternative estimates of paid work time based upon "time diaries," which require 
individuals to maintain detailed accounts of how they spent their time during a day. 

For this analysis, we use the same definition of a "family" as the Census Bureau: all related 
individuals living together in the same household. We restrict the analysis to families whose head 
is at least eighteen years old and where there is a child under age 18. A mother (or couple) and her 
(their) children living in a household headed by another family member are part ofthe head's family, 
and an unmarried parent co-habiting with a domestic partner is classified as a single parent. 
Throughout this paper, unless otherwise specified, the terms "husbands," "wives," and "married 
women" refer only to those with children. 

As shown in figures 3 and 4, annual hours of paid work have increased substantially for both 
married-couple and single-parent families. (All families with children under 18 are included in 
figures 3 through 6, including parents with zero hours of paid work.) A person who works forty 
hours a week for 50 weeks a year (a traditional "full-time" job) will work 2,000 hours in a year. For 
two-parent families (figure 3) annual hours of paid work increased by 497 hours (18 percent) from 
1969 to 1996; for single-parent households (figure 4) they increased by 297 hours (28 percent). 

3 We are using the March 1970, 1980, 1990, and 1997 CPS data sets. The data collected each March refer 
to the previous calendar year. Thus wc refer to data for 1969, 1979, 1989, and 1996. We chose those years because 
they represent peak years (or upswing, in 1996) in the business cycle and thus permit valid historical comparisons. 
For 1979, 1989, and 1996, information on annual hours of work was derived from two questions which ask how 
many weeks each individual worked in the previous year and how many hours they "usually worked" in the weeks 
they worked. Multiplying weeks worked by usual hours worked per week provides a measure of annual hours of 
work. The 1969 data arc not strictly comparable to later years due to differences in data reporting. Wc have 
developed an imputation procedure to make these data more comparable to infonnation in later years. 

4 Juster and Stafford (1991); Robinson and Godbey (1997), chapter 4. 
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Virtually all of the increase in families' hours of market work has come from increases in 
women's hours. Conceptually, the increase in women's hours can be divided into three components: 
more women are employed, employed women are working more hours per week, and employed 
women are working more weeks per year. 

The most dramatic change has been in the percentage of women employed. In 1969, 38 
percent of married women with children worked for pay, while in 1996, 68 percent did so - a 79 
percent increase in employment. The increase in employment for single mothers has been less 
dramatic: 53 percent worked for pay in 1969 and 66 percent in 1996. 

Average annual hours worked by those who worked for pay also increased over time, 
showing that not all ofthe increase in hours came simply from more women entering the labor force. 
This increase was much greater for wives (who experienced a 24 percent increase) than for single 
parents (who experienced an 8 percent increase). This is not surprising since on average, single 
parents in 1969 worked more hours per year for pay than wives did in 1996. Both hours worked per 
week and weeks worked per year increased for wives and single parents, among those who worked 
for pay. Each of these components of annual hours, like the total, increased more for wives than for 
single parents. Increases in weeks worked per year were more dramatic than increases in hours 
worked per week. 

While annual hours of paid work by all wives increased greatly - by 576 hours, or 93 percent 
- husbands' hours of paid work decreased slightly from 1969 to 1996. This is the result of husbands 
working both slightly fewer weeks per year and hours per week. These trends are consistent with 
estimates reported elsewhere in the literature, based on a variety of data sources.5 

The increase in families' hours of paid work has been widespread throughout the population. 
All types of families - whether defined by the head's education level, spouse's education level, 

5 Ellwood (1998), Rones, Ilg and Gardner (1997) and Lecte and Schor (1994) used CPS data, Bluestone 
and Rose (1997) used data from the Panel Study of Income Dynamics, and McGrattan and Rogcrson (1998) used 
decennial Census data. All of these studies show increases in hours of work for women and decreasing or stable 
hours of work for men when nonemploymenl is taken into account. 



presence of young children, or race or ethnicity of the household head - have experienced substantial 
increases in hours of paid work from 1969 to 1996. In virtually every case, the increase in family 
hours of paid work reflects increases by wives and by single parents, rather than by husbands. 

While the basic trends have been similar, the magnitude of the increase in hours of paid work 
has differed substantially across different demographic groups. In part, this is because some groups, 
such as women with preschool-age children, had lower hours to start with and therefore more room 
for expansion than others. 

Families whose head had gone to college have 
increased their hours of paid work much more 
than those whose head had less education (see 
figure 5). For married couples with a college-
educated husband, annual hours of paid work 
increased by 644 hours (23 percent) - more 
than twice the increase for couples in which the 
husband had a high school diploma or less. The 
difference was due to the wives' hours 
increasing more and the husbands' hours 
decreasing less in the college-educated 
families. For single parents with a college 
degree, hours of paid work increased by 320 
hours (20 percent), compared to 165 hours (16 
percent) for single parents with a high school 
diploma or less. 

Families with a young child increased their 
hours of paid work more than those with only 
school-age children (see figure 6). For single 
parents with a child under age five, hours of 
paid work increased by 400 hours (50 percent), 
compared to 246 hours (21 percent) for single 
parents without a young child. For married 
couples, hours of paid work increased by 537 
hours (20 percent) for families with a child 
under age five, compared to 457 hours (15 
percent) for families without a young child. 

5. Change in Annual Hours Vtorked, 1969-96 
by Education Level of Head of Household 
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6. Change in Annual Hours Worked, 19C9-96 
by Presence of Child Under Age 5 
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Why have parents changed their hours of paid work? Trends in wages and trends in paid 
work hours influence each other. Rising wages tend to draw more individuals into the labor force, 
while falling wages tend to reduce participation. In turn, more work experience leads to faster wage 
growth, and vice versa. As a result, wages and paid work time tend to move up or down together. 



Trends in hours of paid work for both men and women have roughly paralleled the trends in 
their wages since 1969 (discussed in section IV-A below).6 However, the magnitudes ofthe changes 
in paid work time are still not completely understood, and are not easily explained by changes in key 
economic variables.7 The increases in paid work among women seem to be more closely related to 
increases in their own wages than to the changes in their husband's wages over this period.* 
Increased work among women may be affected by such hard-to-measure factors as changes in 
assumptions about women's role in the family, diminished discrimination against women in the 
workplace, or falling barriers to women entering non-traditional occupations. Highly educated 
women have benefited more from diminished discrimination than have women with less education, 
as higher-level professional and management jobs have opened up to them. Whatever the reason, 
large increases in market work hours among women have substantially changed the time allocation 
and income of families. 

IV. TRENDS IN FAMILY INCOME 

The upward trend in hours of market work raises questions about trends in family well-being. 
A family's economic well-being is typically measured by its income. Earnings are the largest part 
of family income, which also includes transfer payments such as welfare and unemployment 
insurance, interest, dividends, and other unearned income such as child support. Earnings come 
from wages and/or salary, plus any overtime, tips, or commissions. Rising work hours should lead 
to rising incomes, but the magnitude of this effect depends on changes in wages and other income 
sources that might be occurring at the same time. 

A. Wages 

During the same period in which women's hours of paid work have increased, inflation-
adjusted wages have been increasing for women on average. Female college graduates' wages have 
risen more than wages among the less educated. In fact, female high school dropouts' wages have 
stagnated or even declined slightly. Men's wages have grown very little on average. They have 
fallen for men without college degrees and remained virtually constant for men with at least a B A. 9 

Because fringe benefits have grown since 1969, workers' hourly compensation (including the value 
of fringe benefits) has improved more than their wages alone. 

6 Blank (1997), chapter 3; Juhn and Murphy (1997). 

7 Blau (1998); Danziger and Reed (1997). 

8 Juhn and Murphy (1997). 

9 Blau (1998). These are the trends in mean weekly earnings of full-time workers aged 25-64. Other wage 
measures such as average hourly earnings or median weekly earnings show slightly different trends, but all show a 
similar relationship between education levels. 



As we discussed above, these wage changes are positively related to changes in hours of 
work. More educated women have shown the largest increase in their market work, and their 
earnings have gone up even faster as wages and hours of work rose together. Less educated men 
have experienced both declining wages and declining hours of work, leading to earnings reductions. 

B. Total Family Income 

Putting the trends in wages and hours together, to what extent have increases in hours of paid 
work within families translated into increases in family income? To answer this question, we present 
estimates of average family incomes, by income component, to provide one assessment of how the 
changes in hours have affected the standard of living of families in the United States.10 Our income 
measure is based upon before-tax cash income only, including cash benefits such as welfare and 
unemployment insurance benefits, and does not include other family resources, such as fringe 
benefits, food stamps, and the Earned Income Tax Credit (EITC). While these other resources and 
taxes are important, they are difficult to measure accurately or consistently for individual families. 
Because food stamp use grew rapidly in the 1970s and the EITC expanded greatly in the 1990s, the 
income measure we use omits more ofthe resources available to low-income families today than in 
the 1960s. Our estimates therefore understate the gains made by low-income families since 1969." 

1. Trends in Income by Family Structure 

Trends in income and in the various components of income (earnings, government transfers, 
other sources of income) have varied across different types of families.12 Both married-couple 
families and single-parent families achieved increases in inflation-adjusted income from 1969 to 
1996 (see figures 7 and 8). However, even though single parents had substantially higher rates of 
growth in paid work hours, married-couple families experienced a much larger average increase in 
income. 

1 0 To adjust for changes in prices over time, these estimates use the CPI-U-X1 price index measure. The 
CPI-U-X1, an alternative to the CPI-U (Consumer Price Index for Urban Consumers), uses the rental equivalence 
approach to improve the treatment of home ownership costs. 

" For estimates of changes in family incomes using a broader definition of income, see Levy (1996). 

1 2 Throughout the following analysis we use mean (that is, average) income, rather than the median or 
another indicator ofthe distribution. Changes in mean income can be decomposed into changes in means of the 
components of income, whereas changes in the median cannot. There has been a more positive change in mean 
income than in median income, as disproportionate growth in the upper tail ofthe income distribution pulls up the 
mean without affecting the median. We multiplied topcoded values by 1.45 before taking the means of tlie 
distributions so that the means would not be underestimated. 



7. Averase Family Income of Married Couples 8. Average Family Income of Single-Parent Families 

1969 1979 1989 1996 1969 1979 1989 1996 

• The incomes of married-couple families increased by more than their increase in paid work 
time. Their average family income increased by almost a third from 1969 to 1996 ($14,800 
in 1996 dollars), while their annual hours of paid work increased by less than a fifth. 

• For single-parent families, incomes increased by much less than paid work time. They also 
increased much less than the incomes of married-couple families over this period, after 
adjusting for inflation. Average income of single-parent families increased by less than ten 
percent ($1,920 in 1996 dollars) from 1969 to 1996, while their paid work hours increased 
by more than a quarter. 

Increases in the earnings of wives and single parents generated most ofthe income growth 
from 1969 to 1996. Single parents' earnings increased more than their total family incomes did, as 
earnings increases were offset by a forty percent decline in average government cash transfer 
payments. For two-parent families, increases in the wives' earnings represented two thirds ofthe 
increase in family income, with the remainder attributable to an increase in the husbands' earnings 
and an increase in unearned income from sources other than government transfer payments. 

Among both wives and single parents, increased earnings reflect an increase in hours of 
work and an increase in hourly earnings rates. Rising earnings among wives reflected a startling 93 
percent increase in their hours and a 52 percent increase in their earnings per hour. For single 
parents, hours of work increased by 28 percent, while hourly earnings increased by 17 percent. 

2. Trends in Income by Other Demographic Characteristics 

As with hours of paid work, trends in average family incomes differ substantially across 
groups of families classified by education, race or ethnicity, or presence of young children. Income 
growth has been greater for families whose head is highly skilled, for families headed by a non--
Hispanic person, and for families with preschool-age children. 



More highly educated families had greater income growth from 1969 to 1996. Married 
couples' income grew by almost a third if the husband had a college education, but less than 
ten percent if the husband had a high school diploma or less. For single parents, inflation-
adjusted incomes grew by eight percent if they had a college degree, but incomes fell by four 
percent for single parents with a high school diploma or less. Much of this difference in 
income growth reflects larger hours increases for highly skilled wives and single parents, and 
earnings declines for low skilled husbands. Erosion ofthe purchasing power of cash welfare 
benefits also helps explain why the inflation-adjusted incomes of less-educated single parents 
fell. 

Average income growth for whites and blacks was substantially higher than for Hispanics. 
Among families headed by a white person, average incomes grew for both married couples 
(18 percent) and single parents (2 percent) from 1979 to 1996.13 For blacks, average incomes 
grew by 18 percent for two-parent families and by 6 percent for single-parent families. 
Finally, for Hispanics, average incomes fell for both married couples (4 percent) and single 
parents (3 percent). The results for single parents are striking, given the relatively large 
increases in hours worked for pay by Hispanic single parents over this period. The results 
for married couples are less surprising, given that Hispanic couples increased their hours of 
paid work only about half as much as white or black married couples. An increasing share 
of recent immigrants with lower education and wage levels in the Hispanic population also 
helps explain why Hispanics' incomes fell. In addition, wages and cash welfare benefits 
declined. 

Families with a child under age five had greater average income growth than families with 
older children. For married couples, average incomes increased by 38 percent for families 
with a child under age five, compared to 27 percent for families with only older children. 
For single parent families, mean incomes increased by 17 percent for those with young 
children, but by just 6 percent for families with only older children.14 

3. Recent Trends in Family Income 

Trends in family income from 1992 to 1996 are considerably more favorable than the longer 
term trend since 1969. Even families headed by single parents with a high school diploma or less, 
whose real income deteriorated from 1969 through 1992, made income gains from 1992 to 1996 
during the sustained period of economic expansion under the Clinton Administration. 

1 3 Our race and ethnicity comparisons begin in 1979 because the CPS did not identify Hispanics in 1969. 

1 4 Of course, having a younger child often implies being a younger parent. We do not control for the age 
ofthe parent in this analysis. 



C. The Distribution of Family Per Capita Income 

To assess the implications of income growth for families with children, we need to take 
account of the increasing share of single-parent families, whose incomes are lower and grew much 
less than the incomes of married-couple families (see section IV-B-1 above). We also need to 
consider the decrease in family size, because a given family income provides more resources per 
child when there are fewer children in the family. Moreover, because less-skilled, lower-income 
parents have had slower income growth than highly skilled, higher-income parents, it is important 
to consider the trends in income for lower-income and higher-income families, not just the average 
family. 

Figure 9 presents estimates which incorporate the combined effects ofthe increasing share 
of single-parent families and decreasing average family size, to assess changes in incomes for 
families with children. To reflect changes in the 
share of single-parent families, the diagram shows 
changes for the combined family income distribution 
of single-parent and two-parent families. In addition, 
as a crude way of adjusting for the differences in 
family size between two-parent and one-parent 
families and for the decreases in family size over * is.ooo 
time, family incomes are presented in per capita i 
terms. (This is a crude measure because it does not 
cost twice as much to support two people as one. On 
the other hand, two do cost more to support than one. 
The true measure of equivalent income for different 
family sizes lies somewhere between per capita and 
total income.) The figure shows the change in average income per person for the lowest quarter, tlie 
highest quarter, and the middle half of the distribution of all families' per capita incomes. 

9. Mean Family Income, Per Capita 
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These estimates indicate that while there has been substantial growth in income per person 
for families with high per capita income, income per person has been either stable or decreasing for 
other families when 1996 is compared with 1969. During the economic expansion from 1992 to 
1996, however, families with lower per capita incomes also experienced rising income per person. 

Since 1969, ihe top quarter of families gained, while the /ower quarter lost and the middle 
half remained nearly constant in per capita income terms, after adjusting for inflation. Tlie 
top quarter gained 20 percent ($4,420 in 1996 dollars) from 1969 to 1996, while families in 
the lower quarter of the per capita income distribution had declines of 11 percent ($410). 
For families in the middle half of the per capita income distribution, average income per 
person has remained relatively constant, with income gains of 4 percent ($452). 

Since family size has been decreasing, it follows logically that increases in mean income are 
less dramatic, and decreases are more dramatic, when calculated on a family basis rather than on a-
per capita basis. 

10 



V. HOW DO FAMILIES RESPOND? 
IMPLICATIONS FOR FAMILY TIME USE OUTSIDE THE JOB 

The trends in hours of paid work and family incomes described above have had a major 
impact on family life. Increasing hours of paid work may mean higher incomes, which provide more 
resources for parents and children. But increasing paid work time also means less time for other 
activities. The evidence on time allocation to non-market activities is much more limited than the 
data on hours of paid work and income, and conclusions must therefore be more tentative. 

The CPS, with its larger sample size, only allows us to examine hours spent in paid work 
(and therefore hours available for other activities) along with changes in family size and structure. 
We have limited data on what people actually do with the time they do not spend in paid work, 
mainly from time-use diary studies. These studies have complete data only for a small sample of 
people. We begin with the CPS data regarding basic trends and then discuss the more detailed time-
use diary data. 

A. Trends in Current Population Sun cy Data 

What can the CPS tell us about how the changes ofthe past several decades have affected 
the number of home hours that families have available for caring for children and maintaining a 
household? The data indicate that families have less total time to devote to unpaid activities, 
including time with children, because they are spending more time in the labor market and because 
the share of families with a single parent is growing. 

Figure 10 shows the trends in non-market time 10- Avaiaue Time of custodial pamnts 
. . Outside Paid Work and Sleep 

that custodial parents potentially had available to 
spend with all their children, after subtracting time 
spent at paid work and allowing eight hours per day 
for sleep. We emphasize the fact that this is only time 
potentially available in the home; there is no 
information in the CPS about how parents actually 
spend their time outside paid work. Figure 10 shows 
that from 1969 to 1996, both married-couple and 
single-parent families experienced a decrease in time 
not spent on paid work. The overall decrease is 
greater than the decreases within either family type 
because the proportion of single-parent families 
increased over this period. 

It can also be noted that changes in family size would affect the parental time potentially 
available per child. Statistics indicate that despite increases in paid work hours for each type of-
family, the amount of non-market time potentially available per child has increased for both married-
couple and single-parent families since 1969. This measure is obviously misleading because it 

1969 1996 1969 1996 1969 1996 

Married couples Single parenls All families 
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assumes that a single child who spends time with a parent gets twice as much parental attention as 
each of two children who spend that same time with a parent. In any event, the increasing number 
of single-parent families has meant that overall, the average amount of family time potentially 
available per child has remained relatively constant when single-parent and married-couple families 
are considered as a whole. 

B. Time Use in the Home Estimated from Time-use Diaries 

Fortunately, we have a supplementary source of data: time-use diary surveys, which ask 
respondents to keep a detailed diary recording how they spend their time during a specific day. 
These surveys provide an alternative, more accurate method of measuring paid work time, as well 
as time spent in various kinds of unpaid activities, such as commuting, housework, child care, 
shoppir , recreation, and personal care. The trends in hours of paid work time and non-market time 
described above are based on data which report individuals' estimates of their usual hours worked 
per week in the previous year. Such estimates may not accurately portray the actual hours worked 
for pay because the question is somewhat ambiguous and respondents may not be able to report 
accurately on a "usual" week in the few minutes allowed during the CPS interview. Time-use diary 
measures tend to show shorter paid work hours and sometimes even different trends than the CPS. 1 5 

Unfortunately, such time-use diary surveys are conducted much less frequently and with 
much smaller samples than the CPS. The latest available data were collected in 1985; results of a 
survey done in 1992-94 are not yet publicly available. Because of the small samples, time-use diary 
surveys cannot be used to examine trends for smaller subgroups ofthe population, such as single 
parents or blacks. Moreover, the individuals who complete the diaries may not represent.the U.S. 
population as well as the CPS sample does. These surveys do, however, provide information about 
how much time is spent in different types of unpaid work at home, such as child care and housework, 
in leisure pursuits, and sleep. 

1. Averages 

Time-use diaries indicate that the entry of many mothers into the workforce has placed them 
into what can be termed a "time crunch." While both employed and nonemployed women have 
managed to keep the amount of time spent with children relatively constant, many more women with 
children have moved from the "nonemployed" to "employed" cat :gory. The "time crunch" is best 
illustrated by the fact that in any single year, employed women spend over one third less time on 
child care and household tasks than women without paid jobs, but still have 25 to 30 percent less free 
time.16' 

1 5 Robinson and Godbey (1997), chapter 5. 

1 6 Robinson and Godbey (1997), Tables 3 and 6. 
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Time-use surveys conducted in the U.S. in 1965 and 1985 show that employed mothers spent 
virtually the same amount of time taking care of children in 1985 (6.7 hours per week) as in 1965 
(6.3 hours per week). Mothers without paid jobs also maintained a consistent amount of time with 
children, spending 12 hours a week on child care in both years. The child care category in the time 
diaries includes only time spent on direct caregiving, not time shared with children while engaging 
in other activities. 

11. Percent Employed 

When the shift of women into employment 
(shown in figure 11) is taken into account, mothers' 
time in child care declined by 10 percent overall, 
from ten to nine hours per week. Fathers did not 
make up the difference; their child care time 
remained about 2.6 hours per week from 1965 to 
1985. This suggests that the increase in market 
work among women has reduced parents' total child 
care time. 

100 

1965 1985 1965 1985 
Women Men 

Source: Tim»AJs« Diary Survays (Rotinton I Godbey 1B97) 

Mothers have reduced their child care time by much less than they have increased their time 
in paid work because they have cut back on other activities. Women have markedly reduced time 
they spend on household chores (see figure 12). Men have somewhat increased the time they spend 
on housework (see figure 13), but it does not make up for all of the reduction by women. Since the 
"child care" category only captures activities that are directly focused on taking care ofthe child, any 
reductions in time parents spend with children while they are primarily engaged in another activity, 
such as cooking, cleaning, or shopping, are not reflected in the time-use data. 
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Time spent in commuting to work increased 13 percent (2.5 minutes per trip) between 1983 
and 1995, according to a Federal Highway Administration survey. 
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2. Differences among Families 

The effect of women's increased hours in the labor market on families is likely to vary 
between college-educated parents, whose incomes have been rising because their hours and wages 
both increased, and less-educated parents, whose incomes may have fallen despite increased work 
hours because of falling wages. The effect of women's increased hours in the labor market on 
families is also likely to vary between married couples, who can shift some housework and child care 
from working wife to husband, and single parents, who cannot. Within married-couple families, 
moreover, there are likely to be differences across education levels in this shifting of tasks, as child 
care time by fathers rises with their education. Unfortunately, the time-use diary survey samples are 
too small to be broken down into these subsamples. Thus, the above-quoted estimates are based on 
average trends and may miss important distinctions between high- and low-income groups, or 
between single-parent and two-parent families. 

VI. K E Y POLICY ISSUES RELATED TO THESE CHANGES IN FAMILY L I F E 

The changes in American families and work patterns have created new opportunities, but 
also present significant policy challenges to private employers and government. In this section we 
identify four areas of policy that are important in helping families seeking to balance work and 
family life: increasing the flexibility of market work; supporting income among low-income 
working families; improving access to high quality and affordable child care; and encouraging the 
formation and maintenance of two-parent families. 

A. Increasing the Flexibility of Paid Work 

To an important extent, the effect of parents' market work time on children depends on when 
and where it is performed. By shifting from work in the home to work in the market, many women 
find themselves with far less flexibility in responding to family needs. Key employment 
arrangements that affect hours flexibility for parents include: 

• Flexible work arrangements (defined as allowing workers to vary the time they begin or end 
work). These arrangements are an increasingly popular approach to decreasing the tension 
between w rk and family. In 1997, 28 percent of full-time wage and salary workers had 
flexible work schedules. This was up sharply from 15 percent in 1991, the most recent prior 
year when data were collected.17 

Maintaining high productivity need not be inconsistent with allowing flexibility in work 
arrangements, as many private sector employers have discovered. The Federal government has led 
by example, instituting "flextime" which allows employees some discretion in when they work their 
allotted hours. The President has proposed a flextime initiative that would allow all workers to take 

1 7 Data on alternative work arrangements comes from the 1991 and 1997 May supplements to the CPS. 
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"time-and-a-half overtime compensation in the form of compensatory time for family and medical 
leave purposes or vacation instead of cash. 

• Flexibility in shift work. This approach enables parents to share child care more easily by 
working different shifts. In order for shift work to make combining paid work and child care 
easier, however, the choice of shifts must be voluntary. For those workers who cannot 
determine their own schedules, the combination of shift work and work in the home is a 
potential source of stress and expense. Non-standard working hours may make it difficult 
both to find time to spend with children when they are awake and not in school and to 
arrange for child care while working. In 1997, 83 percent of full-time wage and salary 
workers were on regular daytime schedules, 4.6 percent were on evening shifts, 3.9 percent 
were on employer-arranged irregular schedules, 3.5 percent were on night shifts, and 2.9 
percent were on rotating shifts. 

This Administration has also played a major role in increasing flexibility among families by 
helping enact the Family and Medical Leave Act (FMLA), which enables workers to take up to 12 
weeks unpaid leave to care for a new baby or ailing family member without jeopardizing their jobs. 
Since its inception in 1993, millions of workers have taken advantage of the FMLA to spend 
necessary time with their families. The President has also proposed expanding the FMLA to cover 
more workers and to allow FMLA-covered workers up to 24 hours per year for parent-teacher 
conferences or to accompany a child, spouse, or elderly parent for routine medical and dental care. 

• Working at home for pay. This arrangement can increase parents' flexibility. In 1997, 3.3 
percent of all wage and salary workers were doing work at home for pay, up from 1.9 percent 
in 1991. An additional ten percent of all wage and salary workers in 1997 were doing work 
at home without receiving extra pay for it. Nearly 9 out of 10 workers who were paid for 
work at home were in white-collar occupations. 

B. Giving All Parents, Especially Low-Income Parents, More Choices 

While incomes have been rising for most people, families at the bottom of the income 
distribution, particularly the less edu :.ated and single parents whose inflation-adjusted incomes were 
lower in 1996 than in 1969, still face serious economic hardship. Many low-income parents are 
forced to work harder and spend less time with their families just to make ends meet. Recent policy 
changes that have helped these families cope include: 

Expansions in the Earned Income Tax Credit (EITC), to ensure that persons who work hard 
on their jobs can take home enough money to support their families; 

• Providing a $500-per-child tax credit to help offset the expense of raising children; 

Increases in the minimum wage from $4.25 in 1993 to $5.15 in 1997; 
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• Expanded child support enforcement provisions, which help ease the economic burden on 
single mothers and enforce responsibility for economic support of children on both parents; 

Major welfare reform legislation that has helped single mothers move from welfare to work; 

• Employer tax credits to help create jobs for welfare recipients; 

• Substantial expansions in support for vocational education, community college, and skill 
development among persons in lower-income families, including the creation of Hope 
Scholarships, increases in the maximum Pell Grant, and the passage of the Workforce 
Investment Act of 1998. 

These steps, and the strong economy and steady economic growth ofthe last six years, have 
combined to create jobs, reduce unemployment, and raise wages for all workers - especially the less 
skilled who are most affected when jobs are scarce. 

C. Improving Access to High Quality, Affordable Child Care 

Most parents adjust to an increase in their paid work time by increasing their use of child care 
providers. The availability, cost, and quality of child care are crucial to the well-being of our 
children and the ability of parents adequately to balance the needs of work and family. 

The primary child care arrangements for preschool-age children of employed mothers in the 
fall of 1994. were divided roughly equally among care in the child's home (by a relative or 
nonrelative), care in another home (by a relative or nonrelative), and care in an organized child care 
facility. Since comparable data were first collected in 1986, the trend shows a slight increase in the 
proportion of children receiving care in their own homes, relatively fewer children receiving care 
in another home, and relatively more children receiving care in an organized facility. In addition, 
the share of monthly income spent on child care by those purchasing this service rose from 6.3 
percent to 7.3 percent between 1986 and 1993.18 

The Clinton Administration has consistently emphasized the importance of child care 
availability and quality. Since 1993, child care subsidies for low-income families have grown by 
80 percent. In addition, the Administration's budget proposal for the fiscal year 2000 includes a 
variety of proposals to help make child care more affordable and improve its quality, including an 
investment of $7.5 billion over five years in the Child Care and Development Block Grant; 
combined with the funds provided in welfare reform, this new investment would enable tlie program 
to serve over one million additional children by fiscal 2004. Also, the President's budget includes 
$5.1 billion over five years to increase the Child and Dependent Care Tax Credit for three million 

1 8 The earliest comprehensive data on families' child care arrangements were collected by the Bureau of 
the Census in 1977. The earliest data that are compatible with the most recent data arc from fall 1986. We use the 
1986 data for consistency. 



families earning under $60,000 a year, and $3 billion over five years in a proposed Early Learning 
Fund to improve the quality of care children receive. 

In addition, the Administration is addressing the need for after-school care for children. 
Since 1970 the percentage of .married couples who work full time, year round and have school-age 
children has nearly doubled (from 18.7 percent in 1970 to 37.3 percent in 1997). Today, the parents 
of over 28 million school-age children work outside the home. This has led to a strong demand for 
quality programs to ensure that children are safe and learning in the hours in which they are not 
supervised by a parent. In fact, experts estimate that every day roughly 5 to 7 million children are 
left unattended at home. The Clinton Administration has responded to this demand by increasing 
its investment in after-school programs from $40 million to $200 million in the 1999 fiscal year, 
which is estimated to reach roughly 400,000 children this year. And the President's fiscal year 2000 
budget would triple the investment in these programs to $600 million. 

Together, these initiatives help parents ensure that their children are receiving quality care 
while they work. 

D. Encouraging Two-Parent Families 

When two-parent families form and stay together in a supportive relationship, many ofthe 
economic and emotional stresses of balancing work and family are eased. Two-parent families have 
greater earning potential and more potential time to spend with their children than single-parent 
families. Among the recent policies which have helped maintain married-couple families, the 
eligibility rules for Medicaid and other programs have been changed so as not to penalize two-parent 
families for staying together. 

VII. CONCLUSION 

This study indicates that there has been a large-scale shift of time spent by women from the 
home to the labor market over the last generation. For most families, this change has led to an 
increase in family income. The study also indicates that there has been a very large shift from 
married-couple to single-parent families over the last 30 years, reducing both income and parental 
time available for many children. While smaller family sizes have helped offset the increase in 
market work, many parents find it difficult to balance jobs and children. 

This report demonstrates that single parents face the most difficulties. They have only half 
as much total time available as two parents, and single mothers typically have less than half as much 
earning power as a married couple because women's wages are lower than men's. Lack of income 
limits most single parents' ability to purchase time-saving goods and sen'ices and high quality child 
care. Thus, they face a severe "time crunch" as well as a "money bind." 
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Men without college educations have faced declining wages. While increased work by their 
wives has helped maintain their families' standard of living, it is still difficult for these families to 
afford child care. Moreover, less-educated workers are less likely to have jobs that permit parents 
to arrange their hours to accommodate family needs. 

More educated parents, whose increased time in the labor market has been rewarded with 
considerably higher incomes than in 1969, can more easily afford high quality child care, household 
help, and other time-saving goods and services. Married-couple families, particularly those where 
the husband has a college degree, have seen substantial improvements in their economic situation 
over the last three decades. Even these couples, however, face the stress involved in balancing 
increased work and family. 

While it is beyond the scope of this study to speculate about the causes of changing work and 
family patterns, what is clear is the magnitude ofthe change and the importance ofthe challenge. 
There is no more vital task for our society than raising our children well. Parents in all different 
income brackets and settings face every day the extraordinary task of dividing their time to maximize 
familial, economic and personal well-being. 

It is the responsibility of employers and public policy-makers to continue the search for 
methods to help productive workers function as effective parents and responsible family members. 
If children, families, and our communities are going to withstand the stresses ofthe trends ofthe 
last 30 years, employers and public policy makers have a responsibility to do everything they can 
to help parents balance work and family. Workplaces and work hours must become more flexible, 
parents need more supports and more choices, and more children need to live with solid families in 
their lives. 
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POLITICS 

Legislators Ask Pause inRelations With China 
By DAVID E. SANGER 
with FRANK BRUNI 

WASHINGTON, May 26 - Mem­
bers of Congress from both parties 
pressed today for a pause in rela­
tions with China and a reversal of 
years of liberalized high-technology 
sales to Beijing, arguing that evi­
dence of Chinese espionage under­
cuts the Clinton Administration's 
policy of engagement. 

In a letter to President Clinton, 
four influential members of Con­
gress asked him to "set aside negoti­
ations" with China over its admis­
sion to the World Trade Organiza­
tion, the main diplomatic and eco­
nomic initiative under way between 
Beijing and Washington. The signers 
included two members of the Senate 
Foreign Relations Committee who 
rarely agree: the committee's Re­
publican chairman, Jesse Helms of 
North Carolina, and Russell D. Fein-
gold, the Wisconsin Democrat. 

Meanwhile, the Senate majority 
leader, Trent Lott, introduced a 
package of measures as an amend­
ment to a defense authorization bill 
that would give the F.B.I, greater 
authority over security checks at the 
national laboratories and require the 
Administration to notify Congress of 
any investigations into possible vio­
lations of export-control laws. 

Nonetheless, the Clinton Adminis­
tration, while embracing some of the 
recommendations in the declassified 
version of the Cox Commission's re­
port, tried on two fronts to limit the 
political and diplomatic recrimina­
tions against the Chinese. 

In Paris, the United States Trade 
Representative, Charlene Bar-
shefsky, held a brief meeting with 
China's Trade Minister, Long 
Yongtu, in the first effort to rekindle 
talks about getting China into the 
World Trade Organization this year. 

"We did not really engage in the 
substance of the issues," Ms. Bar-
shefsky said today in a telephone 
interview. She and others in the Ad­
ministration argue that it would be 
foolish for the United States to walk 
away from market openings and oth­
er concessions China has made in 
years of negotiations that stopped 
just short of completion during 
Prime Minister Zhu Ronji's visit 
here last month. 

But Ms. Barshefsky said that she 
was a realist, and "clearly the acci­
dental bombing of the embassy and 

the Cox report have engendered a 
degree of friction that will take some 
time to dissipate." 

Meanwhile, the State Department 
is trying to assemble a high-level 
delegation to visit Beijing in the next 
week or two, to offer apologies for 
NATO's bombing of the Chinese Em­
bassy on May 7 and an explanation of 
how the Central Intelligence Agency 
and the National Imagery and Map­
ping Agency misidentified the em­
bassy and then hit it with a satellite-
guided bomb. 

The very idea of the mea culpa 
mission, to be led by Thomas R. 
Pickering, the Undersecretary of 
State for Political Affairs, has an­
gered many conservative members 
of Congress. But it has been delayed, 
officials say, for another reason: The 
intelligence agencies, the Pentagon 
and the State Department are 
bogged down by internal disputes 
about how much detail to provide to 

A bipartisan group 
tells Clinton that 
spying by Beijing 
undercuts his policy. 

the Chinese. 
"If we go and give them the same 

stuff that's already been said in pub­
lic, they won't be satisfied, and there 
is the risk of an even bigger breach," 
one senior official said today. Inside 
the CI.A. and the military, he contin­
ued, "There is a reluctance to name 
names and affix punishments, as the 
Chinese have demanded." 

In public the Clinton Administra­
tion is still talking about keeping the 
three issues — China the spy, China 
the aggrieved, China the trading 
panner — on separate tracks. But it 
became increasingly clear today 
that they all converge on Capitol Hill. 
The House and the Senate will have 
to vote in the next two months on a 
temporary extension of China's trad­
ing status, and if a trade organization 
accord is signed later this year it 
would have to vote to permanently 
extend that status to Beijing. 

For both parties, calibrating the 

Stephen Crowley/The New York Times 

Representatives Norm D. Dicks, left, Democrat of Washington, and 
Christopher Cox, Republican of California, before House subcommittee. 

correct political response to the Cox 
Report this week has been a delicate 
matter. Republicans clearly want to 
stoke as much public outrage as pos­
sible, as a way of vilifying President 
Clinton and blemishing the Presiden­
tial aspirant Al Gore. 

But, at the same time, many Re­
publicans clearly do not want the 
fallout over this to be a chill in trade 
relations with China — especially 
members from agricultural states 
that count on the.Chinese as custom­
ers. So they are doing a careful two-
step, condemning what happened in 
the strongest terms on the one hand 
but then cautioning that this should 
not in any way be held against China 
when it comes to trade. 

Mr. Lott, for example, has excori­
ated the Clinton Administration in 
recent days for ignoring evidence of 
the breach of national security — 
while in the next breath cautioning 
against overreacting in the area of 
trade. His package of reforms intro­
duced today would only affect events 
within American borders, tightening 
security at nuclear labs, control ex­
ports of sensitive technology and put 
the F.B.I, in charge of performing 
security checks on employees at nu­
clear labs. A vote on the amendment 
was expected late tonight. 

Mr. Lott's approach is attractive 
to many members because it gives 
them a chance to respond to the Cox 
Report without abandoning the en­
gagement strategy — which was the 
Bush Administration's strategy. 

Meanwhile, Representative Chris­
topher Cox, who led the select com­
mittee that issued the report on Chi­
nese espionage, appeared before a 
House subcommittee today to an­
swer more questions. Pressed about 
whether evidence of espionage sup­
ports the report's conclusions that 
China's information about nuclear 
weapons designs is now on a par with 
that of the United States, Mr. Cox 
said the Chinese did get design infor­
mation "on a par with us." 

Even with mounting concerns over 
the findings of Mr. Cox's committee, 
it still seems unlikely, several mem­
bers of Congress and lobbyists for 
American companies said today, 
that the annual extension of what 
used to be called "most-favored na­
tion" status — it is now called "nor­
mal trade relations" — will be de- , 
railed. A permanent extension, 
which would deprive members of 
Congress of the chance to vent their 
anger each year, is more doubtful. 

But the letter to Mr. Clinton, also 
signed by Representative Benjamin 
Oilman, the New York Republican, 
and Representative Tom Lantos, the 
California Democrat, argued that 
"the Chinese Government's sanc­
tioning of the attack on our embassy 
in Beijing, the torching of the consul­
ate, and the attacks on American 
businesses demonstrate clearly that 
our engagement policy and the de­
linking of trade from other issues 
such as human rights have not fos­
tered the deep, stable and meaning­
ful relationship between the United 
States and China that had been 
promised." It said that "the most 
responsible and appropriate step is 
to set aside negotiations." 

The White House quickly respond­
ed. "We respectfully disagree," said 
Gene Sperling, head of the National 
Economic Council. "A strong China-
W.T.O. agreement is exclusively 
about opening China's market to our 
businesses and workers, and we 
think if there is a good agreement 
there will still be a bipartisan major­
ity for it." 
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Economic Scene 
Time isn't money if you are a 

parent badly in need of both. 

PRESIDENT CLINTON'S Council of Eco­
nomic Advisers issued a report this week 
that it hopes can turn the notion of a "time 

crunch" into a rallying cry for the Administra­
tion's agenda for families. 

Mothers, the report shows, are spending sub­
stantially more time working for pay today than 
they did 30 years ago, leaving them less time to 
spend at home with their children. The same day 
that the council released its report, the President 
proposed that states use surplus unemployment 
insurance money to subsidize parents who take 
time off to care for a new child. 

Few will take exception to the report's data, 
though there will be critics of its recommenda­
tions. The council presumes without citing data 
that the time mothers spend working out of the 
home creates a worrisome amount of stress and 
that the report provides statistical spine for Gov­
ernment-led solutions. Perhaps. But the recom­
mendations appear weak-kneed and unfocused. 

• • • 
Based primarily on the Government's annual 

survey of 50,000 households, the report says that 
the percentage of married women with children 
who work for pay soared to 68 percent in 1996 
from 38 percent in 1969. By 1996, almost two-
thirds of single mothers worked for pay. Between 
1969 and 1996, two-parent families Increased their 
annual hours of paid work by about 20 percent, 
and single parents increased their hours by about 
30 percent. At the same time, the share of single-
parent families more than doubled. Single parent 
families, the report says, are at greater risk to be 
"cash strapped and time poor." 

The data do not document how parents spend 
their time at home. The council estimates, howev­
er, that the combination of increased hours of 
paid work and of the shift toward single-parent 
families has reduced the maximum amount of 
time that parents make available to their chil-

Michael M. Weinstein 

dren by 22 hours a week in recent decades. 
By piling one interesting statistic on top of 

another, the council highlights drastic changes in 
American family life over a brief period. The 
council's findings are unlikely to prove controver­
sial. Its interpretation of those trends will be. 

The council says the trends on work outside the 
home "present significant policy challenges to 
private employers and government." Many econ­
omists will argue that employers have ample 
incentive to accommodate the needs of parents 
without nudging from Washington. After all, why 
would employers balk if workers preferred flexi­
ble work hours and generous maternity leaves to 
higher wages? The fact that the percentage of 
full-time workers with flexible work schedules 
roughly doubled in only six years, between 1991 
and 1997, is evidence that employers do respond 
to the needs of working parents. 

But there are sound economic reasons to ques­
tion whether markets will provide the mix of 
fringe benefits and wages that working parents 
seek. Lawrence F. Katz, a labor economist at 
Harvard University, says there is the possibility 
that problems of "adverse selection" interfere 
with employer decisions. Companies might want 
to offer generous maternity leaves, for example, 
but fear that if they move first they will attract a 

disproportionate share of job applicants who seek 
the maternity benefits but no long-term tie to the 
company. If so, Mr. Katz says, "even employers 
who want to provide generous benefits will not do 
so." 

Christopher Ruhm, an economist at the Univer­
sity of North Carolina at Greensboro, says that 
his studies show that when Europe imposed more 
generous leave and other benefits, the percentage 
of women entering or remaining in employment 
rose. " I f European employers were already pro­
viding the right mix of benefits and wages, you 
would not expect women to react to a change in 
rules." 

• • • 
The council's report offers four policy recom­

mendations: flexible work hours; income sup­
port, like high minimum wages, for low-wage 
workers; affordable child care and after-school 
care, and encouragement of two-parent families. 
But the menu of recommendations is vague, 
poorly focused and full of self-congratulatory 
language. A higher minimum wage, for example, 
might be a dandy anti-poverty measure, but it 
does little to solve the problem of time crunch. 

There are effective alternatives, says Prof. 
Claudia Goldin, an economic historian at Har­
vard. "The report's feeble recommendations 
overlook the obvious place where Government 
can make a difference, the public schools," she 
said. "The reason that that public schools don't 
open until 8 or 9, close at 2 or 3 and stay shut 
during the summer is historical. The hours no 
longer make sense." The most direct way to help 
working mothers, she says, "would be to open 
schools earlier, keep them open into the evening 
and make them available during the summer." 

Professor Goldin's idea makes so much sense, 
one wonders why middle- and low-income fam­
ilies have not voted for schools to open longer in 
local elections. They surely wield a majority in 
many communities. If working parents are unmo­
tivated to pry open the school door in exchange 
for higher taxes, perhaps they are not suffering 
as much stress and frustration as the council 
Implicitly assumes. That would provide a ripe 
topic for another council report. 
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Clinton seeks benefit for new parents taking unpaid leave 

to 

By Mlml Hal! 
USA TODAY 

GRAMBLING, La. — President Clinton proposed 
Sunday that slates be allowed to use unemployment In­
surance to pay workere who need to take time of/ to 
care for a newborn or adopted child. 

Clinton told graduating students at Grambling State 
University that, according to new statistics, parents to­
day spend 22 fewer hours per week with their children 
than they did a generation ago. 

"We as a nation must find a way to give your genera­
tion of parents some of that time back," the president 
said. 

Delivering the first of three commencement ad­
dresses he's scheduled to give this spring. Clinton told 
nearly fOO graduates of the historically black uni­
versity tiiat he is directing the Labor Department to 
propose new regulations and model state legislation to 
authorize expansion of the unemployment Insurance 
program. 

erMMvwi«n.RM«i 
Clinton: Receives an honorary law degree Sunday from 
Grambling's Eddie Robinson, left, and Neri Warner 

White House aides said four states — Maryland, 
Massachusetts, Vermont and Washington — already 
have asked for federal permission to use surplus un­

employment money for people taking time off for 
child care. • 

^ you or any American has to choose between bê  
Ing good parents and successful In your careers, you 
have paid a terrible price, and so has your country' 
Clinton said. i 

Clinton also directed the federal Office of Personnel 
Management to allow federal employees to use up to 
12 weeks of accrued sick leave to care for a sick 
spouse, child or parent Current rules allow federal 
employees to take up to 13 days per year to care for a 
sick relative. ; 

Under the Family and Medical Leave Act, employ­
ees are allowed to take up to 12 weeks of unpaid time; 
Clinton's plan would allow federal employees to take 
paid leave, and the White House hopes the program 
will set an example for private employers. J 

Aides said they expect that about 10,000 of the 2 mil­
lion civilian federal workers would take the full 12 
weeks In any given year, at a cost of about $60 million 
to the government 


