EXECUTTIVE OFFICE O F T HE PRESIDENT

11-Jan-1996 03:18pm

TO : Paul J. Weinstein, Jr
TO: Christopher C. Jennings
FROM: Daniel J. Chenok

Office of Mgmt and Budget, OIRA

CC: Sally Katzen

SUBJECT: Medicaid, IDEA, and Unfunded Mandates

Sally Katzen asked me to forward to attached note to you, to inform you about
the status of a particular issue involving Medicaid’s relationship to payment
for services provided to disabled children under the Individuals with
Disabilities in Education Act (IDEA). Please let me know if you have any
questions. The issue is not likely to come up in the Medicaid/Mandates hearing
that has been rescheduled for Jan. 18, but given the potential tie-in we thought
this was important for you to know.

EXECUTTIVE OFFICE O F T H E PRESIDENT
05-Jan-1996 05:43pm

TO: (See Below)

FROM: Daniel J. Chenok

Office of Mgmt and Budget, OIRA

SUBJECT: Medicaid and ED/IDEA mandates issue

The complications on this issue have grown with further
coversations and research. After you read this note, let me know
if you want us to do anything more than follow the issue and keep
you updated as appropriate.

This issue may be especially important in light of the upcoming
Shays hearing on Medicaid and unfunded mandates, at which Vladeck



will testify. (Note: we just received the testimony and will
comment to LR. We will let you know of any big issues; if you want
info on it whether or not there are "big issues" just say the word
-- on a quick scan he does not raise the ED/IDEA tie-in at all, and
the testimony appears generally sound.)

The bottom line from today’s research: due to the arcanities of
the UM law, a proposal like "Eliminate Medicaid funds for ED/IDEA
payments" may not be subject to the law, even if the real-world
effect reduces the amount of Federal money to provide the same
level of services.

1. The Administration is not committed to, or in explicit favor
of, eliminating the EPSDT provision in Medicaid, which provides
Federal reimbursement for health care services to poor disabled
children under IDEA in many (though by no means all) schools and
school districts (it is a local decision as to whether the Medicaid
funds should be used to fund the IDEA services).

2. Even if EPSDT elimination were part of the Administration
proposal, and this were to reduce total Federal funds available for
the State share of ED's IDEA program, that action may not trigger
the UM law'’s coverage threshold. This is not because of the amount
of funds involved -- some $550 million annually would be lost to
States -- but because of the way the law defines an unfunded
mandate:



-- Grant programs like IDEA are covered only if their annual
appropriation exceeds $500 million, which is true for IDEA, and if
the funds are provided "under entitlement authority". The IDEA law
does indicate that States are "entitled" to their payment, but OMB
has always scored this as a discretionary grant program and OMB’Ss
GC has pushed removing the ?e-word? when IDEA is reauthorized.

-- The UM law speaks of effects "under the program". The law does
not mention indirect effects that would occur if funds from a
second program were used to pay for the "mandate" program.

3. On the other hand, Jim Martin thinks that all such programs are
included (he has said as much in the past), and if the
Administration tried to argue the definitional issue to avoid the
UM law’s requirements, Martin may get the NGA riled up to charge
that real costs are being obfuscated by technicalities.

4. The Medicaid per-capita cap itself, which is the cornerstone of
the Admin’s Medicaid proposal, is a much bigger issue (among other
bigger issues) and has been criticized as a mandate. The Governors

will oppose this if it is associated with too many requirements
that they would have to fund as a result of the cap on Federal
payments. Vladeck’s testimony refutes this charge.

5. If Medicaid is block-granted, it does not appear to be subject

to UM -- block granting does not appear to be covered by the UM
Act.
Distribution:

TO: Sally Katzen

CC: Donald R. Arbuckle

CC: John F. Morrall, III
CC: Laura A. Oliven

CC: Michael A. Fitzpatrick
CC: Wendy A. Taylor
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Intxoduczion

Medicaid provicdes health coverage for 36.1 million Americans --
childran, pregnant woman, senier citigens, indlviduals with
disabilitiea and others -- through a partnership between the
Federal government and the £tatea that provides States with

substantial flexibility i{n designing their Medicaid programs.

Under the currént program structure, sStates and the Federal
government have been working to implement more flexibility in the
Medicaid program. HCMA has used current demonetration authority
to enable States to pursus a humber of innovative approaches to
providé health coverage to populations and to redesign provider

delivery syatems.

Purthermore, the President has propomaed important new roforms
that will maintain coverage cf vulnerable populatione, increase
control of Medicaid costs, contribute savings to the Federal
budget, and provide States with additional pregrammatic

flexibllity.

In fact, Modicaid program spending has grown lees rapidly than
opending in the private sector un & per porson basis, except for

the period between 1989 and 19$2 (Chart 1)*. combined efforts by

‘The higher growth rates during this time were caiused by
several factors, including & national recession, States' use of
statutery logpholes tu increase rederal payments without

b
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the Executive Branch, Congress and thae States have kept program
costs under coantrol while maintaining the Medicaid program as an
important source -- often the only source -- of coverage for low-
income Rmericans. This Administration's new proposasls to ctontrol
spending continue this commitment to guaranteeing these
individucle access to a meaningful benefits package. The
President's propousal does not shitt Fadétal responaibilities to
the States, it is not an unfunded mandate, and it provides
significant increases in States' flexibili{ty to manage their

Medicaid programs,

Madicald da & Critical Safety Net

Nedicaid is the primary source of coverage for Americans with
diverse health care needs. It covers preventive care for low-end
moderate-income pregnant women and children and long-texm carw
for low-incoms senior citicone and persons with disabilities. It
al8c provides o variety of rehabilitative se¢rvices and adaptive
technologies for persons with disabilities, chronic care ror
individuals with epeciel nseds, and lupblemental coverage for

low-inconme NMedlicare beneficlaries.

Bgnnflts ‘

lncxoases in medical services, and increased provider payments.

3
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Csnerally, Modicaid acute-care coverage mirrors the employer-
basod coverage avallable to most Americans, but for senior
citizens and indlviduals with disabilities Medicaid elso provides
long-term cerw benefits that are rarely available or affordable
through ovther socurces. Because Medicaid covers thes¢ ssrvices,
the program ultimately helps 8 large number of working Amarican
tamilies care for their chronically ill family memhers. Indeed,
68 percent of all nursing home residents rely on Nedicaid to help

pay for someé of their care.

Many sénior citirens have complex health problems or need long~
tarm care. 1In 1963, sperding on all services for elderly and
disabled individuals oconstituted approximately 70 percent of all
Nedicaid spending, excluding paymente to dlsproportionate sghare
hospitale (DSH). Approximately hall vf these dollars was spent
on long term care in nursing homes. Without Federal Medicaid
funding, the costs of caring for many of these individuals ~-- the
elderly, cnronicallylill, disabled and mentally i1l -- would fall
sntirely on States, local communities and families. The
remaining thizty percent of Medicaid spending pays for care --
primarily hospital and physician services -- of low-income adults

and children (Chart 2).

It i1s important to note that States are free to cover additional

populations and services beyond those reguired under Fedoral
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guidelines. A few optional benefits, such as prescription drugs
4na clinic services, are covered by alﬁost al)l of the Statesz,.
states can choose to offer a4 wide variety of other medical

services, and they can and do change thalr benefit packages.

Statos use flexibility in eligibility and coverage of services to
customize their Medicald programs to meet their specific needs.
In 1993, only 38 perxcent of Medicaid service psyments was spent
on mandatory services provided tc mandatorily eligible
individuals. Btates spent nearly 30 percent of thelr Medicaid
tunds on optionel sarvives and populations they have chosen to
cover, while¢ another 13 percent was gevoted to disproportionate

share hospital payments.

Armericans who éuulify for Medicaid are guaranteed financing for
their eesential health services. Natiocnal standarda for coverage
of vulnerable populations apply in all Statas. Btates provide a
full range of services to beneficlaries, from chilahocd
immunizations to nursing home care. Within these paramoters,

Medicaid hag had substantial success serving divareg low-income

populations.

Einancial Paxtnexship
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Medicaid 18 a valuntary program designed by Congrees to be
administered by States with metching Fedexal [funding at rates
that range from 50 to 80 percent depunding on State per capita
income. Today, all 50 BStates, the Tarfltcries, and the District
of Columbia have chosen tv participate in the Medicaid program
and to enter inlu & financial partnership with the Federal

government.

states have used the broad flexibility inherent in the Faderal-
State relationship to create many optional eligibility, coveragoe,
and financing policies that meet the diverse needs of their

people and the 3tate's own financial circumstances.

More importantly, this relationship provides 8tato Medicaid
programs with the financial bscking of the Federal govexrnment.
The flow o6f Federal funds undor the current Medicalld entitlement
program protects Btates and bensficlaries during economic
downturne and notural disasters, suclhh aw sarthquakes or
hurricanes. When States lnéreanu enrollment, the rederal
government sulonaticvelly sharas the responsibility of additional
cuptu. The combinnﬁion o¢ Federal financial participation and an
individual enticvlement guarantess that the Federal government
will coneistently share the coet of providing medical care to
‘low-income children, elderly, pregnant women, and individuals

with disabilities. Federal financial assistance is provided
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regardless of changes in program enrollment or in a State's
economic situation. The Federal/State partnership inherent in

the Medicaid program guarantees the commitmant of Federal fundw.

Block Grant

The cOnferonco'Agreemont would curtail Federal financial
responsibility by eenverting Medicald into & capped bioCk grant
formula, throwing the Federals/State partnership ouf of balance.
The new MediGrant progrem would end the Federal/ftate commitment
to providing a basic health care safety net for low-and middle-
incoms individuals and gamiljes. It would also ba seriously

underfundea.

The MediGrant proposal would ¢onstrain increasns in Federal
Medicaid spending far belovw the rate of inflation and the rate of
growth in the number of elderly, disabled and low-income pecple
who will need help from the program. Federal Medicaid payments
would be an aggregate, tixca amount in law, totally disconnected
from State funding needs. Thic would underfund the Federal-state
partnership and leave States with no protection from enrollment
changee. Btates with growing populatlons would be at greater
finanolial risk. The arbitrery limits particularly threaten

Btates with rapidly eging populations, since the block grant
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amounts would nolL cliange to reflect the increasing number of

high-cosl buneficilaries in a State.

Exacerbating the underfunding problem, the Republican bhlock grant
tormula creates an overwhelming incentive for Statee to reduce
their contributions to Medicaid. The formula would lower the
amount of State expenditures required to recelve Federal matchling
funds, State apending beyond the block grant amount weuld not be
matched at all. The Urban Inetituto has estimated total Medicald
spending reductions - Faderal and Gtate - could excued §400

billion over seven yeors.

While both Tederal and Stale suppurt for low-income individuals
and families would be dramatically reduced under the Conference
agruement, the medical needs 0% this population would not go
away. The cost of caring for the uninsured and low-income
Americans would fall to local-level public health care systems
and, through cost-shifting, o0 the privately insured and thair
employers. Vorse, millions of needy people would have to forgo

care altogether.

The Republican plen would alse mliminate the individual
entitlemant to health care under Medicaid. Vestiges of astatutory
language guaranteeing coverage for somd peoplsé ars undermined by

a lack of dafinitions for eligibility criteria and a gpesified
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eot of meaningful healih benefits. The sat-asides in the
Republican plan offer 1ittle protecticn for vulnerable

populations. They really mean that the four designated sub-

populations would receive only constant proportions of shrinking

budget totals,

In addition, the Republican block grant dnes not provide any
assurance that Federal and State tax dollazs will be
appropriately spent. The Conference Agreement contains no
Federal enforcement provisions to guard againet waste or abuse of
American Federal tax dollazs. Tho tezxpayers deaerve sppropriate

Federal standards and oversight in the Medlicaid program.

Iha President's Proposal

The Administration opposes the Republican Medicaid proposal as
excossive, harmful and unneceasary. The Fresident has proposed an
aslternative approach that would protect health care access and
high quality of care while providing States with additional
flexibility in their programs and controlling costs and yialding

savings for deficit rxeduction.

The President's Medicaid per capita cap proposal would continue
the shared Federel-State financial partnership and maintain the

entitlement to a meaningful pet of haalth banefits for low-income
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children, pregnant women, seniors, and individuals with

disabilities,.

gtates would receive Fedaral matching funds up to pasr person
spending limits for any current or new enrcllass. This plan
would maintain the Federal financial commitment even if States
have to expand enrollment. Under a peziod of oconomic recession,
increased anrcllment in a State would automatically result {n
additinonal Federal funds for Bratos. Under a per capila
approach, Federal dollare would be specifically linked to the
number and casemix of enrollees. The Cente¢r on Budget and Policy
Priorities estimates that & recession, depending on its severity,
could increase Medicald costs due to increased enrolliment by
between 38 Llillion and $29 billion. Uynder the per capita
approach, Federal funds would automatically be avajlable to mateh

‘State spending for each new enrollee,

Cost Bhift -- Opponents of the President's plan charge that the
per capita cap would result in a2 cost-ghift from the Federal
government to the States. That accusation is wrong. The
Prosident's proposal provides new Rtate flexibility under the
current partmarship, not new mandatés. The President's proposal
maintains tha Fadaral/state financial partnership end the Federal
government's financial commitment to the States and to

beneficiaries -- which 1s the heart of the Nedicald program.
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Under the per capita cap, ARtates would continue to receive
Foderal matching funda for i{ndividuals States need tc enreoll in
the Medicald program. Federal matohing funds would increass as
the States' population expands and enrcllment grows. Federal
matching funds under the per cepita cap prdpuaal would be dyramic

and responsive to States needs.

It is the block graut that would shift costs and leave States at
riskh ~- particularly in the event of economi¢ downturns. Under a
block grant, Federal matching funds do not change -~ regardless

of changes in the size of the States' Medicaid populations.

Unfunded Mandate -- Opponents charge that the per capita cap
proposal is an "unfunded mandate” on tha States. This accusation
is alsc wrong. 1In fact, undar d per capita cap methodology,
Federal funding would axpand as the States' needs oxpand and
enrollment growa. The per capita cap would reduce Federal

spending without putting the Statce at undue financlal risk.

Howcver, the Republicens' block grant propusal would undertfund
the Federal/State paztnezrship, lwaving the StAtes with no
protection from enrellment changes., 8States with growing
populations would be at grealec financial risk. The block grant

mothodelogy doos not reflect the number of high-cost

10
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beneficiaries in a State. Consaequently, the arbitrary limits

paerticularly threater Btates with rapidly aging populations.

Flexibility -- Opponente also charge that the per capita cap
propossl does not provide enough State flexikbility. The
President's proposal enhances Btate floxibility -- but not to the
point of jeopardizing beneficlary access to services ox their
quality of care. The President’s proposal is designed to provi)dy
States increased flexibility to manage their Madicald programs.
At the same time it retains the beneficiary entitlement to

benaeflitse.

The President's proposdl incorporates many flexibility changes
StateB have been advocating through the National Governors
association, the State Medicaid Directors Association, the
American Public lefaie Association and other groups. Trhese
changes would provide States greater flexibllity to design and
operate thelr progrems, thereby permitting them to improve
program management to help meet the Federal per capita payment
limite. These flexibility provisicns could also produce savings
independent. of the Fedsral paymont limits in cases wherc EState

spending i{s projected to be under the per person growth limite.

The President’'s proposal provides:

11
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Greater Btate control over program efficiency and costs!

o Eligibllity simplification and expansion would previde
sStates the option of covering individuals with incomes up to

150 percent of poverty é5;kummndLng_nuA;ALL=aavasaq~—b¥—49-.
P :; 6\ ~_jl/ﬁd?§
(34 ) : .

P

° States would be able to require enrollment in managed care

without waivers.

® States would be able to acntinue innovations in provider
payment methods without Federal requirements regarding
hospital and nursing home payments.

e Statee would no leonger have to reimburse Federally Quallrlad.
Hoalth Centers (FTQHCs) and Rural Health Centars (RHCs) on a

coet basis.
* States would have greater ¢ontrol over long-tarm care costé
because thay would be able to implement home and community-

based services programd without Federal waivere.

® States wbuld have more latitude to target disproportionate

share payments to certain hoepitals and other providers.

12
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Enhance flaxibility for States to establish managed care

networks!

® Rtates would bo able to establish provider netwciks
(ineluding primary caro coase management (PCCM) prograns)

without needing waivers.

° Stetes would be able to contract with capitated health plans
without regard to Federal enrolliment requirements (i.e., the
current rule reguiring Medicaid capitated plans to have 25

percent commercia. enrollment would be repealed).

° Stater would be abie to restrict Medicaid beneficiaries {n a

rural area to a single H¥O if only one HMO wera Available.

ftate relief from administrative requirements regarding provider

gualifications end long-term care services:

A

(] Federal minimum Qqualificationa for providers who serve

pregnant womon and children would be remcved.

® . States would no longer be subject to snnusl reporting

reguirements for obslLuirric and pediatxric care.

3



ID: JAN 15°'96 23:20 No.003 P.16

DRAFT 1/5/95
[ States wonld no longer havo to conduct duplicative annual
raaident agsasamente for mentally i1l end mentally retarded

nursing home roesidents.

. Federal restrictions cn tralning sites for nurse aides would

bes relaxed.

These flexibility provisions would augment current State
authority within Medicaid's Federal-State partnership. This
enhanced State flexibility, combined with a per capita cap
funding mecharism, would preserve the mafety net Medicsid

provides while containing comts.

Conclupmion

Can savinga be achieved in Medicaid? Of course, as lung as they
an at a moderate leval that protects the vulnwzable populations
who depend on Medicaid. The Adminisiration's per capita cap
proposal would do just that within the context of continuing the
cntitlement to heeningcul benefitg and providing substantial new

flaxibility to the States.

14
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Mr. Chairman, members of the Committee, it is a pleasure to appear before you to discuss
proposed changes to the Medicaid program--our nation’s critical health and long-term care safety
net for poor families, people with disabilities and the elderly. Based on better than twenty years
of health policy research, my views, in summary, are as follows:

. Legislative change to reduce requirements on states regarding service delivery and
provider payment can enhance Medicaid’s efficiency and generate savings in pursuing the
program’s fundamental purpose: health insurance protection for vulnerable populations.
This is the approach taken in the Administration’s Medicaid proposal.

. In contrast, the Conference Agreement and subsequent Republican proposals that would
eliminate the entitlement and dramatically reduce federal funds would not provide
flexibility in pursuit of a goal; rather, they would abandon the insurance guarantee that
defines the Medicaid program.

. Block grants with limited funds put states willing to sustain coverage at greatest risk.
Under these proposals, coverage can be sustained only if states increase spending to
offset federal reductions. If, instead, states spend the minimum needed to draw down
their allocation of federal funds, insurance is even more severely undermined.

Medicaid is a voluntary federal/state partnership. The Medicaid program is a federal
state partnership. Under the program, the federal government makes matching funds available to
states to operate medical assistance programs consistent with federal guidelines. State
participation is voluntary; guidelines aim to assure the intended use of federal funds.

Most important, these guidelines define Medicaid as an insurance program--that is, they
define the population that must or may be insured and specify the heaith and long-term care
benefits that must or may be covered. People who satisfy Medicaid eligibility criteria have a
legally enforceable right to coverage for a defined set of benefits. That means that Medicaid
beneficiaries, like people with private insurance, know what services will be paid for when they
get sick.

States can decide whether or not they wish to participate in the Medicaid program. But if
they choose to participate, they are choosing to provide meaningful insurance protection to a
defined population.

Legislation to reduce Medicaid spending must preserve Medicaid as an insurance
program. The Administration’s Medicaid proposal preserves Medicaid's insurance protections,
while promoting greater efficiency in their pursuit. The proposal would provide states flexibility
in service delivery, specifically with respect to managed care and negotiation of provider
payment. On managed care, the proposal would eliminate the requirement that states seek
federal waivers in order to contract for managed care for their beneficiaries. This change would
make it easier for states to expand the use of managed care, just as private employers are doing.
On provider payment, the proposal would eliminate the so-called Boren amendment
requirements which impede states’ ability to limit payments to hospitals and nursing homes.

2°d dd¥3HI WHEB:68 S6., 22 23d



This change will make it easier for states to negotiate with providers in setting rates.

Both managed care and provider payment changes will facilitate state efforts to provide
insurance protection at lower cost. The Administration further promotes these results with the
additional action of establishing a limit on the rate of growth in federal payments per beneficiary
enrolled in the program. The per capita cap, as it is called, has three fundamental characteristics:

L)
. First, by focusing on expenditures per beneficiary, rather than total expenditures, it & )’) \:\
encourages states to focus on efficiency in coverage--not eliminating coverage--in \é“\wf‘ y’
slowing cost growth. o @f

. Second, by allowing federal funds to increase as the number of beneficiaries increases, it
sustains the health insurance safety net and protects states against increased demands for
coverage that comes with economic recession, from which no state is immune.

. Third, by establishing a growth rate for federal funds that recognizes inflation, it protects
states and beneficiaries against the erosion of purchasing power as prices rise, thereby
sustaining the value of insurance protection.

In sum, flexibility and the per capita cap combine to promote efficiency in achieving the well-
established and widely recognized goal of the Medicaid program--insurance protection for
vulnerable populations.

Block grants that eliminate entitlements do not promote efficient insurance
protection; they eliminate insurance coverage.  The Conference Agreement repealed the
Medicaid program and replaced it with a block grant that eliminates fundamental insurance
guarantees, provides states insufficient funds to cover the population eligible under current law,
and leaves states at risk for recession and price increases. This is not a proposal to promote
flexibility or efficiency; it is an abdication of federal responsibility to protect the nation’s most
vulnerable populations.

The Conference Agreement would ¢liminate the fundamental elements of Medicaid as
insurance--legally enforceable national criteria for who is covered for what benefits. At the same
time, it would dramatically reduce (by 17 percent over seven years; over 28 percent in 2002) the
federal funds available to provide that protection. In other words, states would have neither the
obligation nor the ability to sustain current insurance coverage.

Under the Conference Agreement, federal funds for the Medigrant program would 2
increase an average 4.8 percent per year from 1996-2002. This growth rate is well below the 6 .~ ouay
percent per year needed to keep pace with estimated beneficiary growth (about 3 percent per
year) and general inflation (about 3 percent per year). Looked at another way, if states were to
retain coverage provided under current law, they would have to constrain expenditure growth per
beneficiary to 1.3 percent--less than half the rate of general price inflation.

To achieve this goal, the Agreement provides no flexibilities in service delivery beyond

]
a
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those in the Administration proposal; nor is it ciear that any such flexibilities exist. Rather, it

allows states the safety valve that undermines the program’s fundamental purpose--the ability

to eliminatecoverage . That means that poor families, people with disabilities and senior citizens

would lose essential health and long-term care protection. .

]

The Conference Agreement’s threat to coverage goes beyond its reduction in federal 7 e
dollars. By changing the matching formula and other current Medicaid provisions, it allows
states to substitute the limited pool of federal funds for expenditure of state dollars. The Urban
Institute estimates that if states reduce their spending to the minimum needed to draw down their
allowed federal payments, total spending on medical assistance would fall an additional 8 percent
beyond the 17 percent reduction in federal funds--a total of 25.4 percent from 1996-2002 and

‘@% in 2002 alone.

‘,.q"“ul\‘ No amount of flexibility can sustain coverage in light of such expenditure reductions.
¢ \‘." Coverage could be sustained only if states were actually to increase their spending, in order to
offset federal reductions. Rather than enhancing states’ ability to manage their programs, the
major thrust of the Conference Agreement is to leave states holding the fiscal bag for protecting
vulnerable Americans.
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