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January 7, · 199 4 

rhe Honorable Hillary Rodham Clinton 
The White House 
Washington, DC 20500 

Dear Mrs. Clinton: 
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As you know, I am one of over 90 members of the House who 
has co-sponsored Rep. Jim McDermott's single payer health care 
proposal. I have also been supportive of the provision of the 
President's legislative proposal which provides a local option 
for each state to establish a single payer system. Some states 
like my state of Vermont are considering health care reform 
legislation right now, well before Congress has the opportunity 
to take up the President's proposal. 

As that state-level battle heats up, opponents of the state 
single payer option have be~.P claiming that ERISA (The Employee 
Retirement Income Security Act, 29 u.s.c. S 1001 et.seq.) stands 
in the way of immediate implementation of single payer health 
care reform in the states. ,They claim that the provisions of 29 
u.s.c. S 1144(a) which provides that ERISA supersedes "all state 
laws insofar as they may now or hereafter relate to an employee 
benefit plan" will also apply to a state single payer plan, and 
that we must await Congressional amendment to proceed. 

It is my view that this ERISA preemption argument is part of 
a serious disinformation campaign being advanced to thwart 
momentum toward health care reform. I am writing to enlist the 
immediate assistance of the Clinton Administration in helping to 
stop this disinforl?!ation. 

A formal legal Opinion of the Attorney General concurring 
with our analysis that ERISA does not stand in the way of 
immediate implementation of health care reform, is vital. The 
Hawaii health care case has already decided this issue. Standard 
Oil vs Agsalud 5663 F.2d 760 (9th cir. 1980), aff'd 454 u.s. 801, 
102 s.ct. 79, 70 L.Ed. 2d 75 (1981). While ERISA was held to 
supersede Hawaii's employer mandate legislation, the court was 
quick to distinguish it from "a state administered fund rather 
than funds established or maintained by employers" such as the 
Rhode Island Catastrophic Health Insurance Plan which required 
the payment of money "to the State as a State." 633 F.2d at 765. 
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Other Court decisions have held that a state tax of general 
application which applies to employers or employees with ERISA 
plans without regard to their status as ERISA participants, is 
not preempted by ERISA. Firestone Tire and Rubber Co. vs. Neusser 
810 F.2d 550, 556 (6th Cir. 1987). Where a state statute of 
general application does not affect the structure, the 
administration, or the type of benefits provided by an ERISA 
plan, the mere fact that the statute has some economic impact on 
the plan does not require that it be invalidated and is not 
preempted by ERISA. Rebaldo ys cuomo 749 F.2d 133 (1984). 

In a single payer plan, a state uses its taxing and spending 
powers to establish a benefits plan to which all citizens are 
entitled. The states currently assess taxes on employers, 
including those with ERISA health plans, to fund school nurses, 
public health programs, state hospitals, and the states' share of 
Medicaid. In our view a single payer system is simply more 
comprehensive -- akin to public education where taxes are levied 
to support a system in which everyone is entitled to participate 
and would be unaffected by ERISA. 

I recognize that the Justice Department cannot speak for the 
Courts, and that in their final analysis this issue can and 
should be settled by the President's health care reform 
legislation. However, we need the administration's involvement 
~· An opinion letter by the Attorney General concurring with 
our analysis would be given great deference and respect, and 
would be helpful in keeping my own and other states on the health 
care reform track. 

Thank you for your consideration. 

Sincerely, 
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THE WHITE HOUSE 

May 12, 1994 

The Honorable Bernard sanders 
U.S. House of Representatives 
Washington, o.c. 20515 

Dear conq~l~~:r,der$: 
Thank you for writing about the 

current dispute over whether ERISA affects 
the ability of states to implement single 
payer systems. I am aware that while 
opponents believe that ERISA currently 
precludes states from setting up single 
payer systems, courts have found that 
ERISA does not preempt state laws taxing 
citizens to provide medical benefits to 
them. 

I have forwarded your letter to the 
Attorney General. 

Sincerely yours, 

~~~~~odham Clinton 
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U.S. Department of Justice 

Office of Legal Counsel 

Office of the Wa1hington, D. C. 20530 
Deputy A1&i1t1ml Attorney General 

April 26, 1994 

MEMORANDUM FOR JENNIFER KLEIN 

From: Chris Schroeder 

This is in response to your request for an evaluation of the letter, dated January 7, 
1994, from Representative Sanders to the Mrs. Clinton. I will state our conclusions 
informally. 

ERISA preempts state laws that "relate to any employee benefit plan," a term that 
encornp~sses medical benefits plans. This preemption language has been interpreted 
very broadly by the courts. However, it would not preempt state laws that provide for a 
single payer system by raising funds through a neutral tax of general application and then 
using the funds to provide medical benefits under state auspices. Even if the tax reaches 
the income of employees that they might choose to contribute to their own medical plan, 
the impact such a tax has on employee benefit plans has been held to be too remote to 
fall within the scope of ERISA's "relate to" preemption language. As to the provision of 
medical benefits through a state mechanism, this also is not preempted because ERISA's 
preemption language extends only to medical benefit "plans" and not to medical benefits 
themselves. 

Thus, we agree with the conclusion in Representative Sanders' letter that the 
states do not have to await further congressional action before enacting single payer 
plans. We must stress, however, that the details of any particular single payer statute 
might present preemption problems under ERISA, depending upon how a specific 
statute was formulated. It is impossible to say more until a particular proposal had been 
formulated. 

If we can provide more detail or assistance, please let me know. 
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