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d ·el t;·r r~lative\r unknl.)wn." /ri. ut tie:its not meeting ~ho&r two criteria.'' (his· 
LI~~.· M\ • cory or PCP or CD4 counl below 200J and 
Ll-

1

1.J n. ll. . .. . . . in Fact, Dr. Mill!! himHl! testified that he 
l"111Jcr tho N11~h tMmition. \h~. pr~llcri~· h· . ·i. d AZ'r OJtSide th(! FDA indicit.· 

ti1)n d AZT lif'yond it5 labPl\'d rno1t.:~l10ns '~ :is prl?jcr1 c 
nul e:<ptrim"ntal. The ri:~on.l here cst~bb· lions. 
!is.he~ rha~ physician~ cornmo~ly µres•?_n e Our dedsion in Pin nel.:e v. P1·eis1cr, 62::3 
,.\ZT for µa.til!l'\ls who have ne-ither a hi~to· ~'.2d 546 (8th Cir. t 980), is rontrolling on tile 
•r of PCP rior a CD4 count below 200. issue presently before ue. lr: Pin'fl~ke, the 
Pla\.ntiff~· ~xpert$1 ttated that b1111ed on Iowa M@dicald aiency had I! policy which 
·.r.\·i; own practice, p::-ofes!;ional literature, s;tated "an !rrebuttable prt!•urr.ption that 
..• 1~,.,frren~·~s. ;.nd r.nntacta with o~her physi· th"' procedure of 111x reassignment aurge-ry 
,·;;\!"it. A:.!T is ~~nt!illll)' acccpt~d by the can ne\·cr be r:'l~dically necessary when the 
~iwdicnl ccimrn\mity aa il'I effective and i;urir~ry i:.i a trea.trnent fol' tra.ns&o.uril· 
pru\'~n treatment for AJnS paticrnls ~h~ do ism," and accordingly denied Medicaid ben· 
lli)t meet th'l crit~rfa. in the FDA !nd1ca· efa11 !or such surgery. Id. l\t 549. How· 
dMi:>. DI'. J. Williu.m Campbell, a 11pecialist fi\'Cr, because &ex YP,ISRi;nm1mt surgery 
;n inrt!niou~ di15Uses at WaahinglOll t:nh.. was tlil:' onl\' availahlC! lreatmf:!n~ for trans-
~'rsit v School cf Medicine in St Lou hi, it.at· ;;e~ualism. 0

the Eigh~h Circuil held that 
~··! i~ hiE> affida\'it that, Iowra's policy denying Medicaid coverage 

,.\ZT is the 011ly treatment approi•ed !or !or sex reassignmtnl lulrgery, where it wr..a 
pl!r~ons wi~h AIDS o:- ARC. • • • AZT d~!timed medically necessary by tha appli-
i.; ~cnt!r111ly accepted by th@ p~o.!H11ional c;:.ni's own physician, conflicted wiLh the 
medical community, and spec1f1cally by objecth·es of tho Meciicaid program, Tbe 
siwrialii1t~ in Infectious disea-oe& 1ie M court held, ''a at.ate plan ab&olutely exclud· 
cffo.:Li~·c and proYen t.rektmcnt for HIV bg the only availa°!)le treatmer~t . , . for a 
inf l!i;~i?<1. inclurling HIV infection where p11 rt.icular condition m·..ist be consid~red en 
thNr ill 11b11t-nL a hi&tory of PCP or a T4 arbitrary denial o! berietlts based sole1)' Cln 
hrl~t-rlinduccr lyrr1phocyte count below the 'diagnosis, type of illness, or i:ondi· 
~QO. but when• oth~r of the AHJS-indica- tion.' " Jd. Relying on Br.al i·. Dae . .ru· 
t»~ faCl:uH'!~ recogni~ldd by the Centers pret, 43~ li S. at 445 n. 9, 97 S.Ct. &t 2371 ti. 

i•.•r f'li11ciase Control nrc: vreunt. • • • 9, thi! ('e>utt emphasized th~ Importance of 
l 1~ the ~x~rci2'e or their profct1ional profos~iona.I medical judgment in the rlctcr· 
n11:.iia~J judpnent; rh1c!1m; cum111011ly pre· mination o! medical necessity. ''The deci-
~•·!'il>11 AZT for paliems not meeting Lrhe ai?r, of whfC'ther or not certain treatment or 
Fri.~] crittiria. ... pa!'tlcular type of surgery is 'medieall~· 
!\ft'ndanl:s' expert, Dr. ,John Mills, 11 nt~cessary' reins with th{: indi\'idual rccipi· 

j·r·1~,·~~t"•r <•f rndiolnc at the l'.ni\'er~lty of ent's physiail\n and not with clericlll person-
. ':,:1~\1ri:ia ~I\ Sun Fr11.ncisc.o, rlo<'ll- nnt ~on· nt:l or gove1·nment officials." Pi11nrkt I'. 

·. ~"Vl'rl th1.· affidavit~ ()f plaintiff:;' t'Xi>erti; f .. i•isser, siip.•·fl, 623 f.2d at 5.'il. See (lito 
?. \\ b·h ltlt'\" r:;)ncludi:i tha~ AZT may bt' S.Rep 1-<o. 40~. S9th Cong., l~t Ses.s .. N· 

:• ··'11,~;lil\' ncc·-:~~nry for AIDS pcitient;; who printed in 191lfi t:.~.Code Cong. & Admln, 
;,, n·)'. n~.-·~t the rer;trictirn di~gn1J11tfr crite· ;\·~"·;;. l i:J43, l986, ("thi;. physician i;; to be 
~ :1 in ~1 iuouri'1:1 rt"l(ul1Hion. Although Dr. the key figure ln determining u\iliiation o~ 
\1::1.~ ~tLltcri that th\: use of AZT bE1yo11d health !.:l?t\'!cei;''). 
:.1h1 ;,,~ indk•1t:ons Wl\6 E'XP•'rinwntal in the 
... -,,,. ihiH ll<"icmtific studtto• t1ac nN ~·onclu· 

-:-. " " rl1•~ermined its df~cli\'l!'neou, Dr. 
~! :::,: :tgretd that ''doctors ci:irnmonly cxer· 
,;;l' µrde$~ional medical judgment and iire­
~~ribe drui'.r; ror uses. not within the ir:dica· 
ti1)n~ Arlic:Ull\t€'d by the P'nA.'' Spi::cificaUy 
with regard tu AZT,. Dr. Mills stated that 
'i!•:·~>or6 1:c;·rnrnonly µrescrl!>c AZ1' !or pa· 

.~s in I'innrJ.:c, ~lii;11ouri'i; Mi:iuicl\id rul~ 
c.:orietlrnt~~ an irrttl>ultabl\> presumption 
thilt AZ't can nt'ver b.- mcdkeli~· nec1;ss11ry 
tr1Jatmcnt for AIDS patient.I who have ni!i· 
ther a niir.tory c;,! PCP nor A CD4 COi.lnt 

below 200. Tn~ record here establ:shes 
that such a prt?i;Ull\ptlon ia unreasonable in 
lighL o( tl111 wid~~pread rec6gnition by the 
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mediee.t community Md scientific lileraturo 
that AZT ii; tht> only k1wwn antiYir11.I trtfat· 

me1~t for indi~·idual11 with AIDS. 

I 
The Mcdic:tlid statute and reg1:l11.tor;.· 

scheme crel\te a presumption in favor of 
the medical judgrt1e11t of the attC!nding phy· 
&ician in dP.ttrrnininK t~c medical nece!l11ity 
o( treatment. In denying eoverare of AZT 

''to th~ pla.intitf class, the def~nrian~ havt> 
done no~hing to ovcrc:om~ that prc!'lt1mption 
11xc:P.pt to rely o:' the f'DA f\pproval proceu 
in a rr.anner tixpreu!y rejected by the FDA. 
Jn th• t&e:e of widespre-ad rc>co~nition by 
tho medical community and th• 11cientific 
and rnedlc&l lltc:reture thAt A?;T h1 Lhe only 
&\'&ilat,le tr.:-utment for moi;t µttraons with 
Atr>S, w~ !ind that Mis:~ouri Medicnld':; 
approo.ch to its eov!!rllJ:lf o! the drug AZT ie 
unrejf.SOMbh:~ and inconsist,•nt with the ot-· 
jEl('tlVml of th!.' Medicaid Act. As in Pin• 
nd:e, Lhis approach "te!leCt$ inadequ11.te 
soli<'ltude tot \h? appll<'ant'~ di:.1l(nQ:>ed con· 
ditio:n, the treatment prcm:ril>11d by the ap· 
plicant'~ µhy11lcle.M, anrl the accumulated 
knowledg¢ ot the rn«'niclil community." 
Pinneke l'. Prqisser, supra, 623 F.2d at 
549. 

In sum, W(' hold thM p~r!iua:n to the 
ob~ctlvee of th~ Act, .Mlnouri Medicaid 
rnay not deny co\·~raic of AZT to A fPS 
pati~ntg who are digible !or ~iedicaid and 
whc11oe physiciani; hil\"e rertifii?d that AZT i~ 

medkflll)' ncce:.ur~ treatment. 

the dletr!M court's (lrder onjoinin~ df:'fer· 
'°dant~ from denying the C-O\"Cl'll[{l' of AZT i11 

01•prl)' bt"Uttd in that it did not requirP. r.f!rti· 
fication \Jy the patient':; doctor of the medi­
cal n(!ce1111lt~ of ~hr tr(;'a tnH?I\~. Ar.c:ording-
1~·. rhc ditit:-ict court is inslrueted to modify 
its ordl'r con"&l~tent with this oplnio!'I. 

All rnodific.ci, the j1!dr,mer.t of the cllitrlct 
~·tJml Is affirrn~d. 

M!krk Lewi11 \\'ARRE~. App•lll\nl, 

v. 

l>RAKE tlNIVE:RSITY, an Iowa 
Corpor1tlon1 Richard Calkins: 
and Robert Blink, Appol10111. 

No. 88-2851. 

L'niled Slatt1io. Court of Appc11l11. 
Eighth Ci1'(!1ilt. 

Submitted June l2, 1989. 
Dei:ided Sept. 25. 1989. 

J .aw student brought action agri.lni>t 
uni\'t:riilL)" after he wM expt>lled from law 
school. The United States Di11trict Court 
for the So\lth&rn Diistrkt of lowe., Don:!!d 
E. O'Brien. Chlot Ju:i~e, enlered Ji.:dgment 
In favor of university, 1rnd law 11tudent ap­
pealed. Thi:' Court of Appeals, Larson, 
Senior Di::1lrict Jud2e. 1itt!ng by designa­
tion. held that under lowa law, former law 
student'!! election to have jury determlr.e 
whether unin:~rsity had breilched it.s con· 
trar-t with 11ludent by fallin1 to follow prc>­
c~dnrea out.lined in student handbook and 
honor code when it refused to reinstate· him 
following di!lciplinary suspelision precluded 
appellate re\-iew ot IH\le of whether l'\'i· 

dencc &Uf'pOrted jul'y'1 finding that con· 
trnct had not been breached. 

Affirmed. 

Federal Court• CP629 
tinder Iowa law. former law studem's 

election lo have j\lr~· determine whethi:>r 
university had breached its contract wilh 
sLud~nt h~· fiiling to follow p1·oct:dur('S oul· 
lined in 1tL1de:1l handbook and honor cede 
whm1 it refuaed to reinstate hln' following 
cfaciplinary susµen&ion precluded appellatt> 
r~\·Jew vf issue of wheither t>Vidence 1up­
portcd jur}"s finding that contract hod no~ 
b(.'en breached. F'.H.A.P.R11lc 10(b)(2), 28 
U.S.CA. 

Anthon)' F. Rtmzo, Sim Francisco, Cal .. 
f Qr appellant. 

J 
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TO: 
FROM: 
DATE: 
RE: 

Bruce Lindsay 
.Jennifer Klein 
2/16/96 
Private Right of Action Under Medicaid 

The National Governors' Association Medicaid Resolution eliminates a federal cause 
of action for Medicaid beneficiaries. We are preparing for a meeting with the President on 
Wednesday to review our position on the NGA Resolution and this is one of the issues I am 
mosi: concerned about. 

I am wondering if you could suggest a law professor or prominent lawyer who the 
President knows and respects and who might be willing to write a letter about the importance 
of maintaining the federal cause of action. I have attached a brief document describing our 
concerns as well as the NGA Resolution (see page 3). 

Please feel free to call me at 6-2599 or at home at 265-8398. 



FEB-09-1936 17:01 

Judith C. AJ~en 
Dean 
Chai R. foeldlllum 
Director 
R. Scl)tt Fosccr 
Dcpur,· l>ircnor 

Diwid I'. Rapal!o 
Teaching Fdlow 
l<1istc11 Ehd"r Fennel 
F.x~~~tivc A:<~i~tant TO: 

:FROM: 

DATE: 

RE: 

Federal LeJ?iJlnricin Clinic 
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David Rapallo DETERMINED TO BE AN 

ADMINISTRATIVE MARKING 
Matt Haltom INITIALS: 1'l1A: DATE: 2-2.8~ 11 

February 9, 1996 

Constitutionality of Requiring a State Cau~e of Action 
for Medicaid 

Issue Presented: May Congress require a state to create n state cause of action to he heard 
in state court as a condition of receiving federal funds? 

Short Answer: Yes, so long as the state ultimately retains a choice of whether to adopt the 
cause of action. If" Congress requires states to create a state cause of action to 
he handled in state courts without conditioning this requirement on federal 
funds, this would likely b"~ seen as a violation of state sovereignty. 

1. Muth Dakota'" Doi~, 483 U.S. 203 (1987). This caiic, which is the main precedent on 
conditional federal funds, in vol vtld a federal lav.: chat denied a percentage of federal highway funds 
to 5.tates \Vhich refused to set the drinking age at 21. The Court held Congress may, under its 
spending power, attach conditions on the rec.eipt of federal funds, so long as such conditions 
meet four requirements: 

a. The exercise of the spending power musr, be for the "general welfare," 
b. The condition on receiving funds must be unambiguous, .:enabling the 

o:;tak's to exercise their choice knowingly~ cognizant of the consequences of 
their participation," 

c. Conditions on federal grants must be related to a national concern, and 
d. ConditicnaJ grant of federal funds must not be independently barred by 

other constitutional provisions (opponents of a potential compromise may 
argue that the l 0th AmendnJent constitt1tes such a bar, but the case$ 
following strongly suggl!st Lhat a federal interest, the Spending Power and 
the Supremacy Clause. would over-ride the 10th amendment). 

II! FSrrrl'tlVW U'a.;lrilq{l!lri DC:Mf'J.;,195 

:!iJJ.661.,'.'i~.; F'l1{ ti WZ·66l-068l 
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2. South Caro!jna v. Baker, 485 U.S. 505 (1988). In this tax case, the Court held that 
CoDgrcss did not violate the 10th Amendment by "effectively compelling" states to issue 
bonds in a registered form by denying unregistered bonds a federal income tax exemption 
for earned interest. The Court found that Congressional reservation of tax-exempt status for 
registered bonds left the states with <\ choice as to whether or not to register their bonds. State 
rdention of this choice prevented the federal statute from being ru1constitutional. 

3. Nev·: Ynrk v. United States, 505 U.S. 144 ( 1992). This case involved a federal statute 
which attempted both to encourage and compel the States to dispose of radioactive waste. The 
Court held that lhe statute's provisions compelling States either to accept ownership of the waste 
or r1~gulate according to Congress' instnictions were unconstitutional. Put simply, "requiring the 
States to teguJatc pursuant to Congress' direction would present a simple unconstitutional 
command to implement legislation enacted by Congress." However, Congress may 
encoul'agc States to adopt a legislative program under its spending power, so long as 
conditions on federal funds meet the four requirements of the Dole case. 

4. Franky. U.S.: 86G F.Supp. 1030 (1994). The federal district court found provisions of 
the Brady Bill which required local law enforcement officials to administer the federal program to 
be unconstitutional. The court held the "Federal Government may not compel state!oi to enact or 
administer a federal statutory program" and found that the provisions usurped the power of the 
State Legislature. The court noted, however, that Congress may use other means (such a~ its 
Spending Power) to encourage the adoption of such a program. 

5. Sec also 42 U.S.C.A. §666. In this statute Congress required States to adopt laws 
mandating the use of specific procedures to improve the effectiveness of child support 
enforcement as a condition on receiving federal fonds designed to aid families with children. This 
statute's constitutionality has not been challenged in court. 

Prepared by rhe Georger.own Federal Legislation Ciinic on Behalf of 
Catholic Charities USA (Haltom Febmary 9, I 996 srcause.mmo ). 2 



DISCUSSION DRAFT ONLY 

OTHER OPTIONS 

1 . Define criteria for federal court jurisdiction rather than for state court jurisdiction. 
Federal court jurisdiction could be limited to a claim that involves an allegation that--

a) the State plan, on its face or as interpreted and applied by the State, or 
b) a [managed care contract] [contract with a provider] entered into by 

the State to provide services to Medicaid beneficiaries 
violates a provision of Federal law. 

2. Require submission of a claim challenging the validity of a State policy, rule or 
- S< ~••1.&L contract provision to the Secretary for a compliance review prior to filing in federal court. 

4'*""m. biu'llM Secretary would have 90 days in which to examine the claim. If secretarial review upheld 
-•f .CM•~''~ the State, claimant would have right to sue in federal court. 
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January 30. 1996 
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Jennifer • Chai and David wanted me to stress that this is preliminary research. I will be sending 
you a more complete memo on Section III, the implications of federal funding on requiring states 
to create a cause of action, bv the dose of business tomorrow. 
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Causes of Action in State Courts: 
PrelimintlO' Research 

DETERMINED TO BE AN 
ADMINISTRATIVE MARKING 
INITIALS: 21Aei-- DATE: 2-2.9-14 

I. May Congress require state courts to hear a federal private cause of action·~ 

A. Sl1ort Answer: Yes. Congressional authority for such a statute would derive from 
the Supremacy Clause (...-\rticle VI §2) of the U.S. Constitution. The cases below support this 
proposition: 

1. Testa v. Katt, 330 U.S. 386 (1947). Thi::i case involved a state court enforcement of a 
federal penal statute imposing wartime price controls. The Court rejected the state court's claim 
that it had no more cesponsibility to enforce a federal statute than it did a statute. of a foreign 
country c.md held that state courts were not free under the Supremacy Cfause to refuse 
eniorcement of a federal claim. The cause of action does not have to be denied in federal court, 
since w1der Article Ill, Congress may assign jurisdiction. 

2. FERC v. Mississippi, 4% U.S. 742 (1982). This case involved a utility law designed 
to combat the energy crisis. The Court upheld the statute's requirement that ~tate public 
utmty commissions settle disputes arising under the stMute. 

3. SDqih Carolina v. Haker, 485 U.S. 505 (l 988). In this tax case the Cowt hdd that 
Congres~ did not "iolate the 10th Amendm~nt by "'effectively compelling" states to issue 
bonds in a registered form by denying unregistered bonds a federal income tax exemption 
fol' earned interest. The Court asserted that states "must find their protection from 
Congressional regulation through the national political proeess, not through judicially defined 
spheres of unregubble ~tate activity." 

I I I F Srr.w NW IViulii11g:rm l>C tc>Mf..'l)t)5 

ZIJU~NS95 Fu.> II N!-fi6!· .961/l 
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Note: Jn many of th~ cases l researched, the Court expressed doubt as to whether a state 
agency may bt: ordered to actually promulgate regulations as a matter of state law, as this would 
violate the sovereignty of state g(wernments. [.ount} of Allegheny, Ne\v York Y. United States, 
505 U.S 144 (1992). IIoweve.r~ it is my under~tanding that the pot~ntial compromises in 

question would not pre~cribc specific state regt1lations. 

TI. May Congress require a state court to hen n federal caus\~ of action as a condition 
of receh·ing federal funding under a federal gr:mt-in-aid progr~1m? 

B. Short Answer: Yes. The law appears to be even more accommodating to this 
option. 

l. 5iwllJ Oakot~t v. Do\c, 483 C.S. 203 ( 1987). This c1se involved a federal law \Vhich 
den[ed a percentagt'. of federal highway funds to states which refused to set the drinking age at 
21. The Court held that Congress may. under its spending power, attach conditions on the 
receipt of federal funds, S(1 long as such conditions meet four requirements: 

<.'!. The exercise <~f the spending power must be 'in "Lhc "general welfare." 

b. The· c:..1ndition on receiving funds must be unambiguous, ':enabling the states 
to exerdse their choice knowingly, cognizant of the consequences of their 
participation.'' 

c. Conditions on federal gran:.s must be related to a national concern. 

d. Conditional grant of federal funds must not be independently barred by other 
ccinstitutional pn_Y,'isions (opponent~ of a potential compromise will argue 
that the l 0th Amendment tC'nsritures su.;:h a bar, but the cases listed above 
strongly suggest that a federal interest plus the Supremacy Clause might ovetTide 
the 10th amendmem). 

lit May Congress require a state to create a state cause of action to be heard in state 
court? 

A. Short Answer: Probably yes, if done as a condition of receiYing federal funds. 

1. If Congress requires states to create a state cause of action to be handled in state courts: 
without condi:ioning this requirement 011 federal funds, this would likely be seen as a violation of 
st.:ne sovereignty. See Connt1· pfAllejihenv. Ni;y(Y0rk y. United States, 505 l.l.S. 144 (1992). 
However, if the requirement i:> made as a condition of receiving federal funds (as in the Dole 
federal highway funds case cit1xi above) it \Vould probably be upheld. I am continuing research 
on this subject and wi.!l complete a memo sho1tly. 



I. Private Right of Action in Federal Court 

A Federal Private Right of Action is Important to Maintaining the Guarantee. The 
Governors (and the Congressional conference report) have eliminated any federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under 
Medicaid would be limited to state courts and state law. Only the Secretary of Health and 
Human Services could bring action in federal courts on behalf of Medicaid beneficiaries. The 
Governors want to eliminate a federal cause of action because they do not want court 
decisions from federal courts in other states to have any effect on how they run their 
Medicaid programs. 

You have taken the position that you support maintaining the guarantee under Medicaid. 
Since the inception of the Medicaid program, a person eligible for Medicaid has had both a 
guarantee of access to certain services and the right to enforce this commitment. A 
"guarantee" without a right to enforce it and a remedy for its deprivation is a hollow promise. 
We believe that preservation of the federal cause of action for individuals to enforce 
Medicaid eligibility assures this guarantee. 

• Departure from Other Federal Statutes. Eliminating the federal cause of action 
would single out Medicaid as the one federal statute that could not be enforced in 
federal court by its intended beneficiaries. Such an unprecedented step would be seen 
as a signal of second-class status and would set off a massive reaction from 
beneficiary groups and their allies. 

• Consistent Interpretation. Those aspects of the Medicaid program that are common 
to all states -- like eligibility -- should be subject to consistent interpretation and 
administration. The basic guarantee of who is covered should be uniform across the 
country; without a federal cause of action, it will not be. · If~ for example, Medicaid 
guarantees services to pregnant women and a state improperly denies those services to 
a woman who has complications arising from a miscarriage, that woman could no 
longer go to federal court to enforce her right to care. The issue would instead be 
litigated in fifty states; in some states, she would receive the care while in others she 
might not. 

• Significant Limitation of Remedies. The remedies available under state law are 
generally more limited than under federal law. Very few state laws allow beneficiaries 
to obtain injunctions against the continuation of policies found to be unlawful or to 
recover attorneys fees. 

The Governors (and the conference report) claim to maintain a right to sue in federal 
court through the Secretary of Health and Human Services. However, this poses three 
problems: (I) the Secretary can sue only if a state is in "substantial noncompliance" -­
a much higher standard than exists today; (2) the Health Care Financing 
Administration will become involved in greater numbers of lawsuits and face 
significant new administrative burdens; and (3) it is unclear what remedies are 
available. If the only remedy that the Secretary can seek is the withdrawal of federal 



funds, this would cause significant harm to the beneficiaries that the Secretary is 
supposed to represent (and might even make this remedy unusable). 

• Elimination of Remedies under Civil Rights Law. While it is not clear that the 
Governors intend to go this far, the conference agreement precludes the right to 
enforce civil rights laws. Protection against discrimination in state programs has been 
established under the Civil Rights Act of 1964, the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975 and the Americans with Disabilities Act of 1990. If 
this is what the Governors intended, the civil rights community is likely to be very 
concerned. 

Your Proposal Increases Flexibility While Maintaining the Guarantee. Under your plan, 
you eliminate causes of action by providers over payment rates by repealing the Boren 
Amendment. This removes state officials' greatest source of concern over litigation and the 
most frequent basis for cases filed in federal court. 

Your proposal maintains current law on private enforcement of beneficiary rights under 
Medicaid. You could take steps to address the Governors' concerns by separating eligibility 
clairris from some benefits claims. On eligibility issues, which are most closely linked to the 
concept of a guarantee, individuals would retain their current right to bring suits in federal 
court. However, individuals would be required to exhaust a state administrative process 
before filing in court. Most claims involving benefits would be heard only in state courts. A 
benefits claim could be heard in federal court only if there \Vere an allegation that the state 
plan or a contract between the state and a provider violated a provision of federal law. 

We have been working with White I-louse Counsel, the Office of Legal Counsel and the 
Department of Health and Human Services General Counsel to analyze the pros and cons of 
the Governors' proposal and to develop alternatives. We are prepared to brief you if you 
would like to discuss both sides of this issue in more detail. 



DISCUSSION DRAFT ONLY 

INDIVIDUALIZED BENEFIT CLAIMS 

a) The following adjudication process applies to disputes regarding benefits, 
deductibles and co-payments. The status quo would remain for disputes regarding eligibility 
and premiums, and enrollment and disenrollment-related issues, except that the requirement 
to exhaust the state administrative process prior to filing in court would be made explicit for 
that category of claims as well. For persons enrolled in HMOs, the "HMO level" process 
applies only to disputes regarding benefits included in the contract between the State and the 
HMO. 

b) For purposes of this document, "individual" means a person aggrieved by a 
decision to deny, delay, reduce or terminate coverage of a benefit or by a decision as to the 
required amount of a co-payment or deductible. Such a person may be a beneficiary, a 
provider, or a provider acting on behalf of a beneficiary. 

c) The process outlined below shall not be required as a precondition to an individual 
seeking to disenroll from a plan. 

HMO level 

a) HMO must have an internal grievance process that satisfies 42 CFR 434.32. HMO 
must provide for furnishing individual with dated proof of filing a claim. 

b) In determining disputes regarding emergency services or urgently needed services, 
HMO must apply definitions of those terms in 417 CFR 401. 

c) If a claim for pre-service authorization is not granted or no final action is taken 
within 24 hours, the individual may file immediately with the state administrative process. 

d) If there is no final action on a claim, other than one for pre-service authorization, 
within 30 days after filing, or if the individual is aggrieved by the action taken on a claim, 
the individual may file immediately with the state administrative process. 

e) Individuals in HMOs must exhaust the HMO internal grievance process. Failure 
by the HMO to meet the time limits stated in (c) or (d) shall constitute exhaustion of the 
internal grievance process. 

January 30. I 996 
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State administrative process 

a) State must provide fair hearing process that satisfies 42 CFR, Part 431 to all 
aggrieved individuals whether claim originates in a managed care or fee-for-service plan. 

b) If a claim for pre-service authorization is not granted or no final action is taken 
within 48 hours after filing, the individual may seek immediate judicial review. 

c) If there is no final action on a claim, other than for pre-service authorization, 
within 60 days after filing, or if the individual is aggrieved by the final action taken on a 
claim, the individual may seek judicial review. 

d) Individuals must exhaust the state administrative process. Failure by the state 
agency to meet the time limits stated in (b) or (c) shall constitute exhaustion of the 
administrative process. 

Judicial review 

a) Individuals may seek review of a final order of the state administrative process in a 
state court of competent jurisdiction or, if the amount in controversy exceeds $50,000, in a 
federal district court. Amount in controversy would be determined by the same rules that are 
used to determine the amount in controversy in cases brought in federal court under diversity 
jurisdiction. 

b) This process shall be the exclusive remedy for individualized benefit claims. 
An "individualized benefit claim" would be defined as a claim by a recipient under this Title 
solely that an error of fact has been made, under a contract, policy or practice that is not in 
dispute, in deciding: 

(1) whether to provide or cover a service for the individual, including a 
determination of medical necessity or a decision as to amount, duration and 
scope of services; or 
(2) whether or in what amount to charge a co-payment or deductible to the individual. 

c) Nothing herein shall be construed to deny, impair or otherwise adversely affect a 
right or remedy available under law to any person, except as stated in (b). 

d) A state may not contract with a plan or provider to waive or abrogate any third­
party claims that a beneficiary might otherwise assert against the plan or provider, except as 
stated in (b). 

January )1). 1996 
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INTEROPPICE MEMORANDUM 

TO: JE!\'NIFER 

PHOM: SAR.A 

SUBJECT: ADDmONAL THOUGf-lTS ON THE GOVE!L'10RS MF~\10 

DATE: JANUARY 2, 1996 

In looking over the Governors' memo once more I have concluded that the 
first option under "Right of Action" is seriously flawed and should not remain as an 
option as currently presented. Specifically the option states that : 

States""'·'' offer individuals (or classes) a private right of action in state 
court as a condition of participation in the program. This would follow 
some state administrative appeal process(sic) (emphasis added). 

This option can be read in one of two ways (or both ways): (1) states would 
have to create an individual right of action under state law. thereby waiving sovereign 
immunity and/or (2) state adJlljnistrative procedure acts would constitute a state right of 
a.ction within the meaning of the federal conditions of participation. 

I . If one reads the Option as compelling a state to create a right of action against itself 
and thereby waive its sovereign immunity as a condition of participation in Medicaid, 
then serious constitutional problems might be present. Can Con ess insist that as a 
condition of participation in a federal grant program a state give individuals a ri t to 
sue ihe state and thereby wa1ve state sovereignty? I would think not. I think that this 
question should be put immediately to the Office of the Legal Counsel. My guess is 
that such a requirement is either unconstitutional outright or else is on such shaky 
ground that within weeks of passage states would be lining up to sue to overturn the 
prov1sion, thereby leaving beneficiaries with no right of action (I assume that Section 
1983 would be superseded by legislation in the federal statute foreclosing a federal 
right of action). 

2. If the states are suggesting that a state administrative procedure act would fulfill the 
federal requirement of a right of action, then two major consequences could follow. 
First is the issue of remedies. The model AP A includes injunctive relief as a remedy; 
however, a state could alter the range of remedies available under the Medicaid right 
of action anOlimit plaintiff's to decJaratory rehef only (nothing in the option as written 
commits the Governors to any particular range of remedies). In such a situation no' 
p~os ective i · · · fwould be available. Prospective injunctive relief is of 
course the reason wh Section 1983 actions are roug t. Second, state AP As provide 
no attorneys fees. Thus, real relief might not be available, and poor people wou d 
have no means for pursuing their right in court. 

3. If a state's AP A is not meant to .suffice as a right of action (as the memorandum 
appears to suggest) then we are back to problem I. 

P.01 
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4. Were the Administration to insist on a full right of action with injunctive relief and 
attorneys' fees, you would be right back at problem # 1 . 

Give me a call and let's discuss. 

2 

P.02 
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Section 1. Limitation~ on Federal Cause of Action for Certain Claims 

(a) Notwithstanding any other provision of law, no federal cause of a tion under tbis Title 
~ I 

for alrl individualized benefit claim shall exist, except as described in Sec · n 2; 
! 

. i 
(b) For purposes of this section and section 2, an individualized ben fit claim is al claim, 

I 
I 

by a recipient under ~is Title, solely that an error of fact has been mad , under a cqritract, 

policy or practice that ~s not in dispute, in deciding whether: 

(1) to provide or cover a service for the individual (includ"ng a dec1sio~ias to 
. ' 

amount, duration and scope of services); or ' ' : .· 

i '. 

(2) co charge a co-payment or deductible to the individual. 
1 

i . 

(c) This section shall not be construed to foreclose, preempt or otherWise adversely affect 

. . . .• I I I 
. any other claim under federal or state law, except as descnbed herein. i . 

. ' 

' 
. ; 

. Sectfon 2. State Plan ~equirement for Review of Individualized· Bene, t Claims 

(a) A state plan for medical assistance shall include the· proc dures set f~rlh in 
I 

· subsections (b) and (c) of this section for review of i~dividualized ben~fit claims. I 
! ~ ) 

. I . i 
(b) litdiYidualized benefit claims involving determinations PY manage4 tare 

I : 
I 

· organiZations related to services co'·ered by a contract with the single tatel ·agency~ : 
. \ [ : 

i ' 
I . 

I ' 
' ! I. 

i . 
1Urgent care se&ices that, in the opinion of a qualified provider (i~ Iuding the p4tjent's 

treating provider), are needed within 48 hours of the request for services. · ! :: 

1 

; 
: . 



·• 

• 

,. 
' 

' I• I .:' 

process within ~ MCO fo; furnishing an individual with dated pr~of of the filifl~ ·of a 
I : . 

claim, by an individual or provider, for coverage or payment of a
1
service (incl*ding a 
I : . 

claim regarding cost-sharing) 

initial deterrni$tion of a : request for services, within a reas nab le time 

appropriate to the requested service Imaximum time??); wr'tten notice 

determination with reasons for the denial 

Ptriod, 

o~ ·the 

' , 
: ~ 

· :. initial determination.by an individual with medical expertise relev t to Che indi~4ual's 

•• 

• 
:. 

.. 

: I 

: ' 

case 

the right to an internal review of an adverse initial determination, w th review wi~in 10 

I 
; ' 

days of the req~est 
I . 

the right to be represented at the internal review by a person of the +lividual' s c11o:sing 

an internal review by an individual who was not involved in the initiJ determinatio~, and 

who has neither: a personal nor a financial stake in che outcome of e review 

' i 
I . 
' 

i ; 

the right to inspect medic~I records, manuals, written policies and other ~l~vant 
' ' : : . 

documents maintained by the MCO and related to the initial cover e determinati~n 
: ; . 

• a face-to-face hearing, if requested by the individual, including the right to present 

evidence (including the oral or written statements of other experts) a:nd to q~stion 

decision-makers; in the individual's case 
: I· 

• · a timely written decision, not to exceed 10 days following the date o the internal r~fiew, ' , . 
: I 

which sets forth the final decision, the reasons for the decision. and e m~dical eV:idence 
. I 

' ' 

(including the opinion and recommendation of the individual's phy . iciari) on w~ch the 
' ' 

decision is based 

2 i ' 
~ . 



... 

I. 
: ! 
i 
I 

• 

• 

!• 

• 

• 

. I . 

If MCO faHs t~ act wi~in a time frame, in either this paragra h or paragral~ two 
i 
I 

relating to urgent care, no further exhaustion of MCO remedi~s is requir9'1. and 

immediate access is available to state administrative review. 

2. ~·ICO-level review in ur2ent cases. 

I 
I 
I 
I ~ 
i : 

An initial deterviination and a final written determinatfon by an · parti.ill revie~~r (as 
! . 
i . 

described above) within 24 hours of the time of the initial request or coverage,, which 

sets forth the final decision, the reasons for the decision, and 
.· i . 

e medical evidence 
I I 

I 
(including the opinion and recommendation of the individual's ~ physician OJi other 

provider) on which the decision is based I 
The right to present to thejrnpartial decision maker additional evid ce and inforbation 

i :: 

from other expe.rts 
I 
I , 
I : . 
I ~ : 
I ~ . 

3. of non-ex edited MCO benefit · and · co~1 sh hr in 

i . 

I determinations· 

right to agency review of a final HMO benefit or cost sharing dete -~tioli I j • 
. I 

fair hearing procedures that follow the existing Medic.aid. fair hearing reg~Iations 

pertaining to reviews of initial determinations, with a timely final d.ecisfon. 

4. State agenci review of expedited MCO decision 

fair hearing procedures that follow the existing Medicaid fair hearing 

penaining to reviews of initial determinations 

! 

re~lations 
i ; 
I : 
i • 

: • an expedited re':'iew (within 72 hours) of the initial coverage reque t to the MC<?· 
I 

• the right to present additional. evidence from other experts ! • 
i 
! 
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: . 

I 
• a final stat.e agehcy decision within 48 hours of the initial coverage equest to the. Meo. 

supported by m!::dical evidence 

5. RiW.t to iudicial review 

· . • right to judicial 1 review following a final state agency determinatiO 

.. 

.• 

• 

• 

• .. 

power vested in court to grant "make whole" relief includirig inj 
I 
I 

. I 

relief, damagesJ and other relief as appropriate 
' . 

ctive or mandamus 
. i : 

; .· 
i ; 
I . 
I 

1 : 

if state agency review is noc timely. as described above, no further e . austion is r~quired 
I 

before judicial f;eview 
I 

I 

traditional exceptions to emaustion requirements if futile or if there is ri$ of irreparable 
. . . . I • I 

I . 
I 
I ~ 

i ~ • 
injury 

(c) lndividual~d benefit claims involving determinations made y the state. agency 
i i ' 

(without lVl(:O I involvement) i ; 
I ' J 

If state administrative process fails to take timely 'action, as describ d above, no ~rther 
I . I . 

exhaustion requ~red 
! 

state fair hearing requiremerits as under current law 
. ' 

a right to judici~l review of the final state agency determination. ith i same scbpe of 
' 1. 

i i 
I : 

powers as under subsection (b). 

~ : 
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M[EMO 
To: kn 

From: Sara Rosenbaum 

Subject: Conunents on Governors and Nan 

Date: December 30, 1995 

Here are mv comments on the Go\·c:·mors and Nan. 

I. Gon~n1ors 

A. Eligibility 

1. States that were covering up to 185°,,o and are n0w required to do so would be pennitted 1\) reduce 
1,;overage. Also, see standards and methodologies cotrunents below 

2. No comment: see standards and methodologies 

3. Thi.s speeds up coverage by about one year but 1hen ends the obligation at 13 rather than at 19, as 
under current law 

4. Alter'; the existing disability standards to in..:-lude an additional "functional" test to be defined by 
state. To get SSI a child needs to be severdy functionally disabled (welfare refonn) and an adult 
needs to he so disabled that he or she carmot work. An added test for eligibility (a) does not seem 
justifiable gi\·en 1he already serious tests used fi)r SSI and (b) since an added test cannot really be 
dreamed up, seems to be proposed only to delay further the l\'1edicaid coverage. SSI should be enough 
to trigger J\·ledicaid eligibility. 

5. A.dds a functional test to elderly SSI n;c,ipients. Currently age 65 and over along with SSI receipt is 
enough. This added c-riterion would have the same delaying effect as under #4 and would allow states 
to limit coverage !\) all by the most severely disabled elderly. 

Under both 4 and 5, it should also be pointed out that stringent tests of medical necessity 
(which are pcnnissible fix adults) can achieve the same results as denial of eligibility. E.g., no NF 
covernge unless 3 \)r more :.\DLs~ no home health unless 2 or more ADLs; restrictive drug 
f,itrnularies. de. To deny eligibility altogether, as 4 and 5 would do, is unacceptable, patticularly if 
you give discretion on what constitutes medical necessity. 

6. No comment. Note that non-functionally disabled elderly and disabled persons would lose all 
suppkmenta! Medicaid coverage and would get only ~vledicare cost sharing. 

7. The option would pennit rollback in coverage to only the "new·' wdfare groups. 
Income standal'ds and methodologies: The question is what happens to the non-cash children and 
pregnant women (l.,2,3) whose eligibility is now detennined in accordan1:e with AFDC standards and 
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Jen 
Page 2 
December 30, 1995 

11 methodologies? If the second option is taken, a state also would reduce coverage of groups 1-3. 
l)D f\ I r 

· .H1 State:; that elect the more restrictive standards (i.e., "new"' welfare standards apr1lied tv !\.fedicaid) "",11\11' 
tl~ VV' 111~ • should be required to cover childn:n and pregnant women with gross incomes of 150~·0 of pove11y. 

t.l Vi,\' This will help offset the loss of earned income disregards, child care deductions and the effects of 

\J ti'\ A household deeming .:hanges. 
ft\" . iAJI"' . 1 
il.\\ft~ ,., O /ti')'1" "Note that the transitional work program for welfare recipients has disappeared. 

e ~ . 
't) (;ft\ B. Depending on how A is resolved, you should not pennit Bas it now stands. The option should be 

/ available only after all SS I disabled and elderly are covered, all, low income children under 19 are 
covered, and coverage has been e\.1ended to adults in poor (<100°•0 FPL) working families. 

c. 

1. If the foderal govenunent establishes an asset limit why should states be able to go below this? 
Existing asset ksts should be retained with the "most closely related"' standard preserved. 
2. No conunent 
3. No conunent 
4. I am not sun: (other than the time frame) how this provision differs from the existing transfrr of 
asset rules or what the Governors seek. 

C (second). 

Note that right ofaction is txclusively listed under "eligibility''. As my previous memo 
indi.:ated there are many state actions other than denial or termination of eligibility that give rise to a 
federal right of action. Do they mean tv suggest no ROA for other state conduct that is alleged to 
violate the law? 

Option l(a) I cannot tell if they mean only a state created right of action with foreclosure of Section 
1983, or exdusi·.-e jurisdiction to hear St:ction 1983 cases involving Medicaid in state courts. 
Whatever it is, it is not acceptable. 
(B) is meaningkss 

Option 2 s~~ems to bl! cuITent law. Fine. 
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Benefits 

301-871-8991 

Once again I say. why should the federal government pay more than half the cost of worthless 
benefits? Note also that states will make out like bandits if the per capita cap is based on the current 
b~fit package but they do not have to prln:ide it. Some flexibility and some increased cost sharing is 
OK, but beyond that it is highway robbery. \V ith that, here are my comments. 

A. 
I. Ridiculous. But of articular concern is preventing discrimination based on a condition. 

Thal is, if they want to do horrid bene 1ts or one diagnosis, 1t applies to all. \Ve will end up with 
~frGann in .tvledicaid, which is supposed to function as a last resort program for very sick poor people. 
The disability and HIV community and others will come do\vn on your head. Benefits will also slu·ink 
badly for persons with mental disabilities. \Ve will have Oregon everywhere and plans will be able to 
use whatever medical necessity evaluation criteria they choose (which is the real goal here) and will 
.;.,ome down hard against certain conditions. Oppose at all costs. I would require the use of reasonable 
criteria and prohibit discrimination on the basis of condition or diagnosis. 

With respect to children it is vital to hang onto the concept that a benefit is necessary if it 
ameli ... )rak's the etfrcts of an illness or condition and is necessary to promote a child's gro\\th an 
deve:lopment. This standard is unique to 1\iedicaid and is more controversial than the EPSDT benefit 
package itself 

2. The equal access prm·ision must be retain 
3. Wh.__) can tel what they mean? Does "modifil':J" mean repealed? If they don·t care about removing 
all benefits, then which ones do they want to knock out? 

B. 
1. S::une as A (1) 
2. Same as a(2). 

Also, children cover~·d as an optional group should at least get ambulatory care covered under 
the plan for mandatory children. Adults should get at least physician, hospital. diagnostic, rehab, and 
prescribed drugs. Why should the federal gove11m1ent pay bener than lrnlf the cost for w011hless 
benefits or have I already said that? 

They do not discuss 1.'GSt sharing. OK to income-related premiums for persons over 
l 00 r>,.of PL (except children and pregnant women). No deducttbles. Co avmen . · _ reventive 
care or children and pregnan care or women. ! • any studies sho·..v that children's preventive services 
very sensitive to copayments. 

Na111 

Big improvement. A. few comments. 
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Scope 

301-871-8991 

a) Nan seems to have ex1ended exhaustion to any factual dispute regarding eligibility, premiums. 
enrollment and disenr,)llment. She also says that the exhaustion requirement would be made 
"explic:it''. There is no "explicit" or "implicit" requirement to exhaust now. As a practical matter I 
will tell y011 that people conunonly do not run to federal court over individual factual disputes. They 
go to fair hearings. Cou1ts are where the big ~.frdicaid coverage and eligibility policy cases go. 
Therefore, I do not see this "individual factual disputes·· concession as making a huge difteren;;e for 
henefo.:iarie.s. 

Exhaustion applied to any factual dispute over eligibility, be.nefits or enrollment is well 
bevond "vhat we discussed. 

B)OK 

c) ok 

H:MO 
OK 

State 

a) OK 
b)why .foes the state have 4.8 hours? Drug rebate amendments use a 24 hour coverage standard,. __,__ 
which is required for HtdOs, supra. 

Judicial 

[ 

There should he an explicit right of action immediately in state court (a bypass of the administrative 
process) if exhaustion would lead to it1"eparabk injury. This right should extend to both HJ\·10 
enrollees and non-enrollees. 

A. and b) The amount in controversy has littl•: meaning here. The foderal right of a~'tion should be 
preserv·ed in frderal court if the state court is unahle to grant the necessary relief What if the state 
court can only grant declaratory relief and cannot issue prospective injunctive relief? This is what gets 
losr. if the J 983 right of action in federal court is done away \'i·ith entirely for this class of claims, as 
Nan is !;ugg~sting. Also lost would be attomeys' fees and other fonns of relief that ar~ pm1 of Section 
1983. 

C)OK 
d) I am glad this is here. I asked her to put this in. 

' 
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(F.!'.;TEH WR HEALTH POI.ICY RESf.A.RCH 

l\'IEMO 
To: Interested persons 

From: Sara Rosenbaum, Director 

Subjiect: Congressionally mandated state right of action under Medicaid 

Datt~: January 3,. 1996 

A December 22, 1995, Staff Summary of Medicaid Discussions between Republican and 
Democratic Governors presents the following options on the issue of whether Medicaid 
beneficiaries should have an individual right of action: 1 

"Option l: The state is accountable w the federal government through the state plan. This 
agreument is enforced through state administrative action and the state courts. The state is also 
accountable to individual classes(sic). This relationship is outlined as follows: 

a. States must offor individuals (or classes) a private right of action in state court as a 
condition of participation in the program. This would follow some state administrative 
appeal process (sic). Once aJI state judicial remedies are exhausted, individuals may 
appeal t.o the U.S. Supreme Court. 

b. Independent of any state judicial remedy, the Secretary of I-IliS may bring action in 
federal courts on behalf of individuals or classes. 

Optic1n 2: The state is accountable to the federa! government through the state plan, enforced 
through administrative action by the Secretary of HHS and the federal courts. The state is also 
accountable to individuals (or class). This may be enforced through a right of action in federal 
court:~" 

While the options are presented in a somewhat cryptic fashion, the first appears to be 
designed to replace the existing federal right of act; on under § 1983 of the Civil Rights Act with a 
state 1ight of action (presumably to enforce guarantees under the state's Medicaid plan). 

1The mttnorandum also presents as an option that certain classes of individuals (children, pregnant women. 
certain elderly and disabloo indn'iduals iwd certam other person.i) would retain an entitlement to coverage for a defi1.~ed 
(altbou,~ alt'-''TOO) set of benefits. Si.nee th(: discussions appear to contemplate retaining a specific guarantee of 
Medicaid benefits in federal law for certain classes of J>l.-"NOns, this gives rise to the sepuate question of whether these 
indi,·iduals whould nave !he right ro enforce thcri ~otill1."Dlent in a juilii::ial forum. 
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Enforcement would be through administrative and judicial review, with an appeal to the United 
States Supreme Court. The second option appears simply to restate current law. 

In considering Option l several of us (whose area of expertise is health and welfare law 
and not constitutional law) have been identified severaJ possible areas of concern. Because of the 
urge:ncy of this matter and the speed with which negotiations are taking place, we are seeking 
assi$tance from individuals with expertise in Constitutional law. Our questions are as follows: 

1 . Can Congress require a state to create a right of action under state law as a condition 
of re:ceivin.g federal funding under a federal grant·in·aid program? As we read Option 1, it does 
not require state courts to entertain a federal right of action; we assume that such a requirement 
already exists under the Supremacy clause. Instead the option appears to require states to create a 
slate right of action (which could conceivably be under their administrative procedures act or 
under a new statute) as a condition of participation in Medicaid. 

We know of no similar situation (although they may exist) in which states have been 
requiired as a condition of receiving federal funds to extend to individuals the right to bring an 
action against them in state court. To the extent that there is no precedent for such a federal 
requirement, our concern is that a law of this nature would immediately be subject to chaJlenge by 
a stai:e that is unwining to waive its sovereign immunity in this fashion. 

2. If Congress can require states to create a state right of action, can it dictate the terms 
and requirements of a new right of action, and if so, what terms and conditions should be 
included if the state-created right of action is to be as effective as § 1983? We have the following 
speci fie concerns about the details of a state right of action requirement: 

• Under Section 1983 a claimant can obtain injunctive relief. While injunctive relief is a 
feature of the unifonn Administrative Procedures Act, a state might elect not to waive its 
sovereign immunity to this extent in the case of a Medicaid claim. Should injunctive relief 
be a prescribed component of a state right of action? 

• A successful litigant in a Section 1983 case can recover attorneys fees. We presume that 
recovery of fees is not common in state laws pert~ning to litigation by welfare 
beneficiaries. Should an attorneys fees provision be added? 

• Where a state right of action is tied to tl1e state's administrative procedure act an 
additional set of issues relates to procedural fairness matters. No exhaustion of 
administrative remedies is required under § 1983 actions challenging the legality of state 
policies and laws; given the lack of factual issues in these types of cases, claims before an 
administrative agency would appear to be without any purpose. Moreover, in a state fair 
hearing, a claimant often is arguing before an administrative officer employed by the very 
agency that allegedly abrogated his or her rights. Therefore, should federal law set forth 
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minimum due process standards for the state's administrative fair hearing process offered 
as part of a state right of action? 
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Staff Summary of Medicaid Discussions 
Thursday, December 22, 1995 

ll:OOA.M. 

A. GUARANTEED COVERAGE GROUPS 

1. Pregnant women to 133% of poverty 
2. Children under age 6 to 133% of poverty 
3. Children under age 13 to 100% of poverty 
4. Persons with Disabilities income to 100% of SSI ("" 80% of poverty) 

functional impairment defined by state [unresolved] 
5. Elderly (65+) income co 100% of SSI (= 80% of poverty) 

functional impairment = need for inscirutional care 
6. Qualified Medicare Beneficiaries and related groups 
7. Adults from AFDC Program-Related Groups - States must choose from among the 

following options. 
• Continue serving individuals who would qualify under current AFDC rules; or 
• scares are encouraged lo develop work programs to develop AFDC when they do 

so they may establish a single eligibility system for both medical assistance and 
the new AFDC program. 

Under current law a mandatory coverage for children is being phased in annually. That 
phase-in is not complete. It remains unresolved whether the phase-in should be included in 
the reformed program. 

B. OPTIONAL COVERAGE GROUPS 

In additions to the above categories, states would be free to provide health care to any other 
group of individuals or families. States would have complete freedom to define the 
eligibility standards for this population. 

C. ASSETS ST AND ARDS 

Persons with disabilities and che elderly ~·ould also be required to meet both an income and 
assets scandard. The following are some principles to guide that standard. 
1. The federal government should escablish the asset limit. States could ~stablish more 

restrictive limits, if they so choose. 
2. Federal spousal impoverishment standards would apply. 
3. Federal cscate recovery standards would apply. 
4. For eligibility purposes, the stare may consider the ma~imum amount assets for the three 

years prior to application. If assets were divested during that period, the burden of proof 
is on the applicant and not che state to show that those assets were not divested to obtain 
nursing home coverage. 
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C. RIGHT OF ACTION 

The states must be held accountable for the operation of the program. There are however, at 

least two strategies by which the accountability can be enforced. 

Option I; The state is accountable to the federal government through the state plan. This 

agreement is enforced through state administrative action and the state couns. 
The scate is also accountable to individuals classes. This relationship is outlined 

as follows. 
a) States must offer individuals (or classes) a private right of action in state 

court as a condition of participation in the program. This would follow some 

state administrative appeal process. Once all state judicial remedies are 
exhausted. individuals may appeal co che U.S. Supreme Court. 

b) Independent of any state judicial remedy, che Secretary of HHS may bring 
action in federal courts on behalf of individuals (or classes). 

Option 2: The state is accountable to the federal government though the state plan, 

enforced through administrative action by the Secretary of HHS and the federal 

courts. The state is al~o accountable to individuals (or class). This may be 
enforced through a right of action in federal courts. 

BENEFITS 

The current Medicaid program includes ten mandatory benefits which must be offered to all 
beneficiaries and 34 benefits that may be offered to beneficiaries at state option. This 
proposal maintains chi:' listing of benefits but makes them available as follows. 

A. GUAR.Af\'TEED COVERAGE GROUPS 

States must offer to each beneficiary in the guaranteed coverage groups all of the benefits 
that are mandatory in the current program with the following conditions. States IlliU'. offer 
any of the optional benefits to this population. 

1. States have complete authority to define amount, duration and scope of services 

2. States have complete authority co establish payment rates for providers. 
3. The OBRA '89 provisions that expand mandatory benefits for children should be 

modified. 

B. OPTIONAL COVERAGE GROUPS 

For these coverage groups, there a.re no mandatory benefits and all benefits are at state 

option. 
1. States define amount duration and scope of services. 
2. States establish payment rates for providers. 

FINANCING 

Discussion of financing should take into account the following principles. 

1. Base expenditures should reflect a state's recent spending patterns. 
2. A relationship between the state and federal government should be maintained. 
3. Increases in the base, over the nex.t seven years, should reflect changes in eligible 

populations (e.g. children, mothers, disabled and the elderly) 

2 
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4. The financing sysrem should address economic fluctuations _among stares to protect 
rhem against disproporrionare variarions in the economic cycie. 

5. Stares should not be penalized financially if changes are made in mandatory 
populations as a result of program restructuring under welfare reform. 

States are willing to engage in a process to develop a specific mechanism to address these 
principles. 

FEDERAL FUNDS AND SA VIN GS FROM BASELINE 

It is acknowledged that the final savings from baseline in this proposal will be somewhere 
between 51 billion and l 33 billion. 

PROGRAM FLEXIBILITY 

While there is considerable agreement among participants concerning program flexibility. 
The details of such changes are still under discussion. 

EFFECTIVE DATE AND TRANSITION 

Under discussion. 
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Date:: 3 January 1996 

Re: Right of action 
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MEMORANDUM 

94562878:# 21 2 

(202) 690-7780 
Fax: 690-7998 

Sara called me last night re: her discussions re: whether the Governors' memo 
anticipates forcing states to enact waivers of sovereign immunity. Even after speaking 
with Alan and Charlie, I remain unclear about what the governors want and frankly, I 
think they do too. I do not read them as volunteering to endorse new legislation that 
would create state law versions of sec. 1983. But I do not know whether what they 
do want is to move all litigation, including sec. 1983 cases with full remedial relief 
available, into state courts; or whether they are really seeking what the Republican 
conforence bill included, which was immunity from challenges brought under federal 
law im any forwn. So I don't know whether we are even playing in the same ballpark 
of options that they are. 

I spoke to Alan about my proposal and he was unsure about what Romer's 
response would be. He thought the Boren piece quite good, but felt that the claims 
proct~ss changes might be considerably more narrow than what the governors have in 
mind. (not a surprise) He did think, however, that even if it didn't work, just offering 
it demonstrated good faith. He said he would discuss the issue in general terms with 
Romer, et al and get back ro us; he hasn't yer. We also haven't heard from Charlie. 

I am concerned that the principals/leaders will reach and wrestle with this issue 
soon.. Who is briefing them on chis issue? \Vhat is the process? 

I am in all day. but will be leaving town tomorrow for a conference in San 
Antonio. 
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INDIVIDUAL RIGHT OF ACTION 

a) The following adjudication process applies to disputes regarding benefits, 
deductibles and co-payments. The status quo would remain for disputes regarding eligibility 
and premiums, and enrollment and disenrollment-related issues, except that the requirement 
to exhaust the state administrative process prior to filing in court would be made explicit for 
that category of claims as well. For persons enrolled in HMOs, the "HMO level" process 
applies only to disputes regarding benefits included in the contract between the State and the 
HMO. 

b) For purposes of this document, "individual'' means a person aggrieved by a 
decision to deny, delay, reduce or tenninate coverage of a benefit or by a decision as to the 
required amount of a co-payment or deductible. Such a person may be a beneficiary, a 
provider, or a provider acting on behalf of a beneficiary. 

c) The process outlined below shall not be required as a precondition to an individual 
seeking to disenroll from a plan. 

a) HMO must have an internal grievance process that satisfies 42 CFR 434.32. HMO 
must provide for furnishing individual with dated proof of filing a claim. 

b) In detennining disputes regarding emergency services or urgently needed services, 
HMO must apply definitions of those tenns in 417 CFR 401. 

c) If a claim for pre-service authorization is not granted or no final action is taken 
within 24 hours, the individual may file immediately with the state administrative process. 

d) If there is no final action on a claim, other than one for pre-service authorization, 
within 30 days after filing, or if the individual is aggrieved by the action taken on a claim, 
the individual may file immediately with the state administrative process. 

e) Individuals in HMOs must exhaust the HMO internal grievance process. Failure 
by the HMO to meet the time limits stated in (c) or (d) shall constitute exhaustion of the 
internal grievance process. 

State administrative process 

a) State must provide fair hearing process that satisfies 42 CFR, Part 431 to all 
aggrieved individuals whether claim originates in a managed care or fee-for-service plan. 

b) If a claim for pre-service authorization is not granted or no final action is taken 

December 29. 1995 
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withi11 48 hours after filing, the individual may seek immediate judicial review. 
c) If there is no final action on a claim, other than for pre-service authorization, 

within: 60 days after filing, or if the individual is aggrieved by the final action taken on a 
claim, the individual may seek judicial review. 

d) Individuals must exhaust the state administrative process. Failure by the state 
aLgency to meet the time limits stated in (b) or (c) shall constitute exhaustion of the 
administrative process. 

Judicial review 

a) Individuals may seek review of a final order of the state administrative process in a 
state c:ourt of competent jurisdiction or, if the amount in controversy exceeds $50,000, in a 
federal district court. Amount in. controversy would be deteniiined by the same rules that are 
used to determine the amount in controversy in cases brought in federal court under diversity 
jurisdiiction. 

b) This process shall be the exclusive remedy for claims by individuals raising factual 
disputes as to particular cases of benefit coverage, deductibles, and" co-payments, in which 
the statutory or constitutional validity of a coverage policy is not in disput~. 

c) Nothing herein shall be construed to deny, impair or otherwise adversely affect a 
light or remedy available under law to any person, except as stated in (b). 

d) A state may not contract with a plan or provider to waive or abrogate any third­
party claims that a beneficiary might otherwise assert against the plan or provider, except as 
stated in (b). 

Dca:mbei: 29, 1995 
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BOREN-STYLE CLAIMS 

Notwithstanding the repeal of the Boren amendment in the Administration's proposed 
amendments to Title 19, would Sec. 1902(a)(30)(A) provide an alternative cause of action for 
provid1ers seeking essentially the same relief? 

In Wilder v. Virginia Hospital Ass'n, 496 U.S. 498 (1990), the Supreme Court ruled 
that providers of health care in the Medicaid program could sue states pursuant to Sec. 1983 
to compel compensation for services rendered in accord with the "reasonable rate" standard 
cstabli:5hed in 42 U.S.C. Sec. 1902(a)(l3)(A) (popularly known as the Boren amendment). 
The Court ruled that the language of that provision was sufficient in its clarity and in its 
mandatory nature to establish an enforceable right. Two years later, in Suter v. Artist M., 
112 S.Ct. 1360 (1992), the Court, without reversing Wilder, held that one of the 16 listed 
state plan requirements under the Adoption Assistance and Child Welfare Act of 1980 was 
not sufficiently precise to support a private right of action. The Court stressed the 
importance of "examining exactly what is required of States" under the statute, and found 
that th·e only unambiguous requirement of that Act was that "a State have a plan approved by 
the Secretary which contains the 16 listed features." The features themselves, however, were 
deemed to be too general to create a privately enforceable right. Such "generalized dut[ies 
are] ... to be enforced not by private individuals, but by the Secretary." There is substantial 
confusion in the courts about how to harmonize the two decisions, which have been widely 
criticized as inconsistent. 

The Administration's Medicaid proposal would explicitly repeal the Boren 
amendment, but would leave in place another, long-standing subsection of Sec. l 902(a) that 
states .as follows: 

A State plan for medical assistance must ... (30)(A) provide such methods and 
procedures relating to the ... payment for care and services available under the 
plan ... as may be necessary to ... assure that payments are ... sufficient to enlist 
enough providers so that care and services are available under the plan at least 
to the extent that such care and services are available to the general population 
in the geographic area. 

Governors have questioned whether providers might be able to rely on this provision 
to secure essentially the same kind of relief as was sought by the provider plaintiffs in 
Wilde1:. 

Dcc.:mbcr 29, 1995 
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Possible resolution 

Immediately following the provision repealing the Boren amendment, new statutory 
language could be drafted for inclusion in the Administration's proposal that would state that 
Congrc!ss intends that there be no privately enforceable right of action by providers against a 
State for the establishment of compensation rates that comply with the standards set forth in 
this se1;tion, i.e. Sec. 1902(a). 

Oeccmb<:r 29, 1995 
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MEMO 
To: Files 

From: Sara Rosenbaum 

Subjec:t: Beneficiary rights of action under Medicaid; options for refonn 

Date: December 24. 1995 

This memorandum reviews the various types of beneficiary-related claims that have been 
raised under \1edicaid over the past 30 years and considers alternative remedies for managed care 
enrollees. There is no single answer r~garding how a revised 1\-ledicaid statute will alter existing rights 
of action. .-\s the entitlement is diminished courts increasingly can be expected to mle that the 
provisions of the statute are too ambiguous to create judicially enforceable rights. Therdore, it is 
virtually impossibk (short of cuning off the existence of a right of action altogether) to prospectively 
identi6· whid1 rights of action will survive and which will not. Only as com1s begin to construe the 
revised statute \';ill the answer become ckar. Moreover, certain state conduct that gives rise to rights 
of action under Section 1983 to enforce Medicaid statutory provision also may constitute violations of 
other federal statutes, including federal civil rights laws or other federal civil rights laws such as the 
qui tarn statute. Prohibitions cfrights of action arising from the Medicaid statute itself presumably 
would not affei..'t these other rights of action. 

Despite the difficulties in eliminating rights of action across the board, it may be possible to 
alter existing legal proce~;ses in order to reduce the possibility of certain types of claims. The first part 
one of this memorandum identifies the principal dasses of federal legal claims under the statute. 
Depending on the depth of amendtm:nt, some or most of these claims could survive the refonn process. 
The st·cond portion of the memo explores the use of an ADR system for benefii claims by managed 
enrollees. Since as much as 70 percent of beneficiaries can be expeded to be enrolled in plans once 
managed care is fully implement~d, these alterations could be expected to significantly affect the use 
of courts (state or federal) to resolve grievances. 

It also is important to rn.ite that probably only a relative handfol of beneficiary grievances 
against state fvledicaid programs ever result in the filing of federal claims. In part this is because of the 
difficulties of pursuing a legal claim tlu·ough <111 ex1ensive federal action. ?v1oreover, many types of 
state a.ctions giving rise to a beneficiary grievance represent a violation of both stcite i\dedicaid laws 
and rules cmdfedernl law . . As a result I would assume that the great majority of aggrieved 
individuals (including both bendiciaries and providers) pursue eligibility, benefit or other grievances 
through the siate fair hearing process (which I assume will be rerained as a state plan requirement). 
Despite this fact, requiring a state tair hearing before filing all federal claims would be highly 
inappropriatt: in my opinion, hei;muse state fair hearing systems only have jurisdiction to hear claims of 
state l)lw (i.e., that a stHte action violates state laws and regulations). \Vhile state courts can of course 
hear federal claims ( and commonly do so) a state fair hearing process is not an adequate remedy at 
law for an individual with a federal claim, because the administrative process cannot resolve the claim. 
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1. State Action that Gh'es Rise to a Federal Cause of Action Under 
the Existing M{'dicaid Statutt> 

a. Eli;gibilit~·-related claims 

• \Vrongfol denial of eligibility based on digibility conditions that constitute either an e1Toneous 
interpretation of federal law or a condition of eligibility that does not apply to i\ifedicaid (e.g., 
denial of i\kdicaid to cfoldren based on application of.:\FDC grandparent and sibling income 
deeming rules that do not apply to ~vkdicaid: denial of coverage to migrant workers eligible 
for I'dedicaid because they are working in a state because they do not pmnanently reside in 
the state; denial of coverage to pregnant women who have not reached the third trimester of 
pregnancy). 

• \Vrongfi.11 tennination of digibility (e.g., tennination of coverage for reasons not applicabk to 
J\.Jcdicaid, such as wdfore time limits; lennination on the grounds that a patient has entered an 
liV!D, when in fact the institution is not an l!\10). 

• T ennination of conTage without redetennination under alternative eligibility category (e.g., 
tennination of welfare without detennining eligibility for transitional benefits, tennination of 
coverage fr,r functionally disabied d1ild losing SSI without determining potential eligibility as 
poverty child). 

• Failure to detennint: digibility promptly (federal time limits ::tpply to eligibility detennination 
procedures). 

b. Bent>tit related claims 

• Dt:nial of a claim for coYercd bt·nefits on thi;;: ground that the benefit was not necessary or its 
provision was ex1Juded. 

• Prior authorization systems that result in unreasonable delays for beneficiaries seeking services 
(e.g., authorization for a non-fonnulary drug; authorization for additional physician services 
beyond a ce1tain number rennitted ead1 month in the cast~ of a seriously disabled adult or 
child). 

• Benefit 1.~o,·erage criteria that are impennissible under federal la\\~ (denial of one or more 
types of benefits for individuals with ce11ain conditions such as HIV or dementia, denial of 
c·o,._:rage for special EPSDT benefos fiJr c:hildren, covc;:rage criteria that reduce coverage 
below reasonable levels needed to achi..:-VI." the purpose of the benefit). 

1 1':ote that rn,uiy typ<!s 0f benefit dernals are p.:nnis~ible w1d~r federal law, sc> long as th~ denial d<:·e~ not irnpem1issibly 
discriminate at.aim! certain type;; (·fm.;dic~l con.iitic>n;; or 11~es <::riieria 110! related w the medi.:ai nece.,siry 0fthe ~er.ice. 
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• Failure t,) cover ce11ain benefits required by federal law. 

• Use of impem1issibly high cost sharing requirements. 

'-'·Access-related claims 

• Failure to assure sufficient numbers of partic•ipating providers (including providers in health 
plans) so that services are reasonably available to beneficiaries. 

d. Long term care claims 

• Tennination of nursing facility benefits without a level of care hearing. 

• Denial or termination of home health benefits without a fair hearing. 

• Tennination ofeligibility for home and community based waiver hene-fits. 

• Refusal to provide benefits to a disabled child because they are identified in an individual 
treatmt:ut plan developed by a special education or child welfare program. 

• Refusal to authorize covered personal attendant services for disabled children attending school. 

e. Claims related to managed care 

• Failure to comply with federal requirements pe1taining to administration of managed care 
programs. Examples of issue-s giving rise to federal claims under one or more provisions of the 
statute are as follows: 

• Failurt: by the state to maintain a •mfficient number of contracts with managed care 
providers so that patients mandated to enroll in managed care in order to receive 
benefits c:an enroll in a plan promptly in order io receive covered bendits. 

• Failure by a state to maintain a disenrollment process that pennits timely 
disl;'nrollment for causi:. 

• Failure by the state to honor benefit requests by enrollees for !\kdicaid services not 
covered under their HlVIO ..:ontract (e.g. special benefits for disabled children not 
offered by Hl\.JOs but covered hy Medicaid). 

• Failure b:-· the statt: to maintain a fair hearing process for enrollt:es aggrieved by an 
action of their Hi\'10 (stwh as a denial of benefits, failure to make an assigrunent of a 
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patient to a gatekeeper provider, and so f011h). 

• Failure by the state to Garry out federal duties petiaining to monitoring plan 
perfonnance for access and quality. 

• Pennitting an HI\'10 to maintain :service restrictions and exclusions not permitted 
under frderal law. 

2. Tlw t>fl'ect of health plan enrollment on pre-existing claims 

Enrollment in a managd ;.:are plan rekgates to a private ~ntity many of the duties previously 
under the direct control of the state. Therefore, in the case ofgrievances related to actions for 
which the phm is primarily respo11sible, an alternative dispute resdution system might be required. 
The types of claims that would be subject to this ADR would be benefit and cost sharing claims that 
relate to sen·ic::s covered under the plan's contract. For such an ADR system to work effectively, the 
follov1ing iimitations and procedural requirements should be in place: 

• The ADR systtm should apply only in the ·~ase of plans that maintain an internal grievance 
system that meets minimum requirements (e.g., existing grievance requirements under 42 CFR 
Part 417 that apply to HJ\· I Os or a state law that contains similar requirements). 2 

• The A.DR system should be used only if the state maintains a process of administrative and 
state judicial review of claims by indi\·iduals aggrieved by final plan action. At a minimum 
the state's administratiw review system should include an expedited e'-1ernal administrative 
and judici::d review procedure for individuals (or their providers acting on their behalf) whose 
claim involves an urgent need for care (within 48 hours) and whose request is either denied or 
not acted upon within the prescribed time limit. 

• The A.DR system should apply only to claims for services and benefits cowred in the 
managed care plan's sen ice contract with the state. If an individual grievance involves a 
service for which the plan is not responsible then exhaustion of this process should not be 
required. The scope of the coverage should be drafted to pennit a beneficiary to raise any 
benefit-related claim, including failure of a plan to assign a provider to the individual in a 
timely fashion, as well as failure by the plan to approve specific services or referrals to 
specialists. 

• The A.DR system should not apply to individuals s~eking to distnroll from the plan for cause, 
unless such a request is tri;ated as a request for urgent care and therefore subject to an 

1 For example the ::;tat:: oDAirme~ora mnint:ims an administrative and JUdicial revii:v.- sy<:tem for all residents 
enrolle,j in 11011-ERJ.SA plans, regardless ofphm sponsor -~system of general applicab~ility to all Hi'dO enrollees in a 
state ,;hould ~urlkt' so :ong e:; it i.nclw:lt:s 2n .;::.;peditcd review reqtlU'ernent~ for urgent claims and recognize~ the. full 
scope ·::>f clauns. 
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~xpedited process. (Many plans are being cited at the pres\ nt time for making it impossible for 
enrollees to get out e\'en for cause so that they can keep g• 'ling paid). 

• The ADR system should not apply when the dispute involves a claim against the state (failure 
to oversee the plans, failure to provide non-contract benefits). In these cases, existing 
pro1..'esses should apply. 

• The .-\DR system ~;hould cover b1)th plan actions and plans' failure to act. 
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