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Requiring Exhaustion of Administrative Remedies m Medicaid Cases Would be a Terrible 
Mistake for Beneficiaries. States and the Courts 

A number of governors have proposed that, before a Medicaid beneficiary could file a 
federal court lawsuit to enforce his or her federal rights, the beneficiary should first have to 
exhaust administrative remedies.· This is a bad idea for beneficiaries, states, the federal 
government, and our courts. 

1) .Medicaid beneficiaries and the paralegals or lawyers who represent them already 
take to administrative hearings those fact-based cases which are appropriate to be heard there, and 
take to federal court only those cases which are appropriate to be heard there. Well over 99% 
of all claims are made to the administrative agency, not to federal courts, and seek to resolve 
factual disputes. 

2) Those cases that are brought in federal court use federal laws to challenge the 
policies of the state. or its widespread practices. These policies or practices cannot be remedied 
in an administrative hearing. Iri fact, many states bar hearing officers from even considering such 
issues, and in virtually all states they are not trained to interpret federal law. The cases brought 
in foderal court do not involve those types of questions of individual fact that need to be dealt 
with administratively. When such factual issues are present and there are not important legal 
issues, lawyers and beneficiaries typically do go through administrative processes. 

3) An exhaustion requirement would lead to protracted and mostly pointless litigation 
over the preliminary collateral issue of whether or not exhaustion iri the particular case is needed. 
Before 1982, when the Supreme Court definitively put an end to the practice, a couple of federal 
courts of appeals required exhaustion of administrative remedies in welfare and Medicaid cases, 
wh·~n such remedies were adequate. The result was that huge amounts of agency, lawyer and 
judge time went into litigation over this collateral issue in courts across the nation, and significant 
delays occurred while courts worked through this issue. : But it was rare that a judge ever wound 
up dismissing a Medicaid case for failure to exhaust administrative remedies because beneficiaries 
and lawyers were not bringing to court those cases in 'vhich exhaustion was appropriate. 
Nevertheless, the collateral preliminary litigation entailed probing such matters as the finality of 
administrative decisions, the length or formality of the state's administrative process, the 
impartiality of the decision-maker, etc., much of which was itself intrusive and aggravated 
federal-state relations. The effect was to create an additional unnecessary obstacle to resolution 
of important underlying federal legal issues. This extra obstacle is particularly harmful in cases 
involving rights to health care where the applicant's or recipient's health can be harmed during 
the delay. 

4) Very few Medicaid cases are brought in federal court each year. The number of 
beneficiary lawsuits filed in federal court generally averages fewer than one per year per state.· 
(In addition, there are provider reimbursement claims, that would no longer be brought because 
th·e underlying substantive basis for them in the federal Medicaid statute would disappear under 
pe:nding Medicaid proposals.) 

·A separate proposal to send all Medicaid claims to state courts 1s also a bad idea, and 1s 
addressed in a separate analysis. 

P.03 



' i 

Mar-20-96 01:4BP CDF 202 662-3550 

5) Beneficiaries do not lightly go to federal court. Federal courts are often more 
expensive places in which to litigate. And they cannot award compensatory damages or back 
benefits to beneficiaries, because the Eleventh Amendment, as construed in Edelman v. Jordan, 
415 U.S. 651 (1974), prohibits such relief against a state. Therefore, if state administrative or 
judiciial remedies are effective, people will use them (state courts have concurrent jurisdiction 
with federal courts over 42 U.S.C.§ 1983 claims). People use the simpler, speedier, less 
expensive remedy so long as they perceive it to be fair. Indeed, it has been suggested that this 
"free market" system in which there is a choice is an incentive to agencies to keep administrative 
remedies cheaper and more effective. Patsy v. Florida International University, 457 U.S. 496, 
513 n. 15, and sources cited there. 

6) Since 42 U.S.C.§ 1983 was passed immediately after the Civil War, there has been 
a 125 year history of not requiring exhaustion in cases brought pursuant to section 1983 to 
enforce federal laws. Only one limited exception has been carved out by Congress, after 
extensive debate, in 1980. That exception limits federal court suits by prisoners and was passed 
to reduce the huge number of prisoner cases (nearly I 0,000 in 1978 -- 5% of the federal courts' 
entire civil caseload), many of which were frivolous, filed pro se without counsel, handwritten, 
or otherwise a major and inappropriate burden on the federal courts. See, e.g., 125 Cong. Rec. 
H 3639. In other words, the only previous administrative exhaustion requirement was passed to 
protect federal courts from thousands of frivolous suits. Here, the states seek protection from 
meritorious suits numbering in the teens or the dozens rather than the thousands. Congressional 
imposition of an exhaustion requirement at the behest of defendants seeking relief from valid 
claims would be a major inroad on the right to sue to enforce federal rights, and a terrible 
precedent for Congressional action against other types of meritorious claims. 

7) Even when exhaustion of administrative remedies is normally required, there is an 
exception if it would be futile. Before exhaustion is required, relief must be available within a 
reasonable time~ procedures must be fair; interim relief must be available in appropriate cases to 
prevent irreparable injury (an especially urgent concern in cases involving medical benefits); the 
agency must be able to grant relief commensurate with the claim; the decision cannot be based 
on a secret policy; and other standards. See, for example, Patsy v. Florida International 
University, 634 F.2d 900, 912-913 (5th Cir. 1981), rev'd, 457 U.S. 496 (1982), and Bowen v. 
City of New York, 476 U.S. 467 (1986). Even in the prisoner exhaustion situation discussed 
earlier, Congress set out minimum standards. Such standards, if designed carefully and 
appropriately, would mean that federal courts would rarely toss out a Medicaid claim for failure 
to exhaust, but would face all these criteria as unnecessary threshold matters, and would involve 
every federal court in deciding not just whether a state violated substantive Medicaid rules, but 
also and unnecessarily whether large portions of a state's administrative process are fair. 

For Medicaid applicants and rec1p1ents, an exhaustion requirement would present a major 
inappropriate obstacle to securing relief from state policies and practices challenged as contrary 
to federal law. The effect of an exhaustion requirement would be to delay resolution of 
meritorious federal challenges at great expense - both in time and money for litigants and the 
courts., and in injury to the health of children and other applicants and recipients. 

2 
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CAUSES OF ACTION IN ST >\TE COURTS FOR MEDICAID 

Under current la\v, suits involving Medicaid are brought through a federal private cause 
of action in federal court. The current debate on the future of Medicaid raises the possibility of 
departing from this routine. At issue is the question of whether litigation under a new statute 
would take place in federal or State courts. If Congress bars suits in federal courts, it could 
condition federal funding on one of two options: requiring State courts to hear the federal cause 
of action or requiring the State to create its oVvn cause of action. Both options raise significant 
constitutional questions. 

I. THERE ARE LIMITS TO WHAT THE FEDERAL GOVERNMENT MAY DO WITHOUT 

INFRINGING UPON ST A Tf: SOVEREIGNTY 

The federal government exercises its pow~rs subject to the limitations of the Constitution. 
A Congressional Act which "invades the province of state sovereignty reserved by the Tenth 
Amendment" is invalid. Roth of the options listed above for a private right of action risk 
infringing upon State guarantees under the Tenth Amendment~ and therefore raise significant 
constitutional questions. 

I 

II. WHAT CONSTITUTION AI.. QUESTIONS ARE RAISED BY A PROPOSAL THAT THE FEDERAL 

GOVElRNMENT REQUIRE STATE COURTS TO HIL-'R A Fl-:DERAL PRIVATE CAUSE OF ACTION THAT 

WILL NOT BE PEllMITn:n TO BE HEARD IN FEDERAL COURT'! 

The Supreme Court has never directly answered this question because Congren has 
never passed a law in which it has botli required States to hear a federal cause ot' action a11d 
foreclosed the federal courts from hearing that action .. 

The Court has never directly held that Slate courts mu.\·t hear suits brought under § 1983, a 
federal cause of action that allows challenges to violations of federal constitutional or statutory 
rights. See Maa.inez v. California, 444 U.S. 277. 283 (1980). Cf. Arkansas Writers' Project, Inc. 
v. Ragland, 481 U.S. 221, 234 (1987). 

Whether States could be required to hear § 1983 suits and other federal causes of action 
would be governed by the requirements of South Dakotay. J_k1k,483 U.S. 203 (1987). Jn that 
case~ South Dakota challenged a federal statute that conditions a percentage of highway funds 
upon the requirement that States raise their drinking age for minors. The Supreme Court, in 

I 11 1-· St rm NiV Wr1shinito'1 DC !(llW .l(1p5 
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upholding the federal law, set forth four requirements a Congressional statute must meet in order 
to avoid infringing upon State sovereignty. The fourth requirement was that a conditional grant 
of fed!cral funds may not be independently barred by other constitutional. provisions . .f d at 
203. 

This fourth requirement may raise c.1uestions about the constitutionality of requiring 
federal causes of action to be heard in State cou1ts, as contemplated in some Medicaid proposals. 
To require State courts to entertain suits under a federal cause of action, when that federal cause 
of action will not be heard in federal court, raise.\· a /0th Amendmenr question. While the 
Supreme Court has ruled that State courts may be required to hear a federal cause of action in 
certain situations (See Testa v. Katt, 330 U.S. 386 (1947)), in none of these cases has Congress 
also closed the federal courts to that cause of action. 

III. VVHAT M4Y THE Fl!:DERAL GOVERNMENT no TO REQUIRE STATES TO CREATE 

A STA :rE CAUSE OF ACTION TO BE HEARD IN S1'A l"E COURT? 

Another option, should Congress eliminate a federal cause of action, is to require States 
to~~ a Stare cause of action to he heard in State court as a condition of receiving federal 
funds. If Congress requires a state cause of action, this would raise the question of whether 
State sovereignty has been violated. The federal government would be requiring State 
govermnents to adopt a legislative program that includes substantive rights in~ courts. The 
Supreme Court has suggested in the past that similar requirements were unconstitutional even if 
conditioned on federal ti .. mds: 

• "Requiring States to regulate pursuant to Congress' direction would present a 
simple unconstitutional command to implement legislation enacted by Congress." 
County of Alle~beny.New York v. United States, 505 U.S. 144 (1992). 

t . The "Federal Government may not compel states to enact or administer a federal 
statutory program" without usurping the power of the State Legislature. Franky. U.S., 
860 F.Supp. l 030 (1994). 

• State agencies ma)' not he required to promulgate regulations as a matter of state 
Jaw. County of Allcghe11y. New York y, l Jnited States, 505 U.S. 144 (l 992). 

Since all agree that a private right of action is necessary to protect beneficiaries of the 
Medic.aid program, and both options for changing the current private right of action raise 
significant constitutional questions, the best option is to maintain the current federal private right 
of acti1.)n in federal court. lo do so would maintain the integrity of the Medicaid program 
without risking infringement upon state sovereignty. In addition, ensuring that federal courts 
will hear Medicaid claims will advance the interests of uniformity and maximization of judicial 
resources. 

Prepared by the Gt:orgctuwn Federal Legislation Clinic on behalf of 
Catholic Charities USA (Haltom March 15. 1996 h:\haltomlnegca.2). 2 
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During recent debates on Medicaid, some have proposed eliminating the private right of action 
from foderal court and instead allowing state court-; to resolve questions offederal law. This proposal 
would be detrimental for several reasons: 

lnequity and Distortion in an Interstate System: Although several recent proposals would eliminate 
specific benefits deliberately to enhance state i:x.pcrimentation with health care. the elimination 
of the federal private right of action effectively undercuts even those guarantees these proposals 
supposedly maintain. If state courts are the only arbiters of the meaning of federal law, every 
state will implement the same provision difforcntly. The result "viii be inequity and distortion, 
with similarly situated people being treated differently depending entirely on where they live. 

The Rllce to the Bottom: In order Lo prevent poor people and people with disabilities from immigrating 
to new states solely to obtain medical services, states will have an incentive to provide the fewest 
benefits possible. Any state that fulfills its guarantee will risk becoming the safety-valve for 
states that do not. This ;'race to the bonom" will be heightened by the fact that state judges, who 
are elected or appointed by the Governor, will foci particular political pressure to interpret these 
federal guarantees as narrowly as possihle. 

Re-litigating Benefits lssuel·: To the extent that Congress decides to retain benefits from previous law, 
putting these suits in state courts means re-litigating benefits issues in each of the 50 States. The 
law has acquired detailed legal meanings over the lasf30 years, without which any remaining . 
federal guarantees will have to be reregulated or relitlgatcd for meaning in state court-a 
hureaucrati1.: and legal nightmare directly contrary to the goal of simplifying government. 

Conf w:ion and Conflict of Interest: Imagine a person's confusion and frustration with having a right 
that cannot be enforced consistently. For example, although a person with Alzheimer's or ATOS 
is qualified as "disabled" for his or her Social Security disability check, new paperwork must be 
lile.d proving eligibility under the new state definitio11 l'f disability. There are new medical 
ex.ams, new tests, and new forms for social workers. 

All of these concerns counsel against removing a ft:dcral cause of action. Unlike state judges, federal 
judges .ue neutral arbiters and are detached from th1;; l.:llntroversies at hand. If Congress chooses to retain 
any federal hcndits, it should at least allow challenges co the provision and interpretation c)f federal 
guarantees to be resolved in federal court. 

Prepared by the Georgetown Federal Legislation Clinic on behalf of 
Catholic Charitii::s USA (l-laltom.3/12196.fedctpre) 
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This responds to your (Nan's) questions on the number of Medicaid cases we 
found in our earlier search. We reran the search and looked at case summaries 
to eliminate: duplicates and to try to determine winners, losers, and types of 
cases. The following are our preliminary results: 

1. After eliminating duplicate cases and cases which upon examination turned 
out not to be Medicaid cases (e.g. ERISA cases, criminal cases, and HUD cases) 
we were left with 127 cases in federal courts during the period from Feb. 1, 
1991 to the present. 

2. Of this number 14 were provider cases brought under the Boren amendment, 62 
were beneficiary cases, and 51 were other cases. (This other category includes 
states suin9 HHS and provider suits against states or HHS on grounds other than 
the Boren amendment.) 

3. On the win/loss distribution issue, plaintiffs won 59, defendants won 65, 
and 3 cases were difficult to determine the prevailing party. (Even these 
figures are subject to some caveats. By eliminating duplicate cases (cases 
which arose out of the initial litigation, whether on appeal or in different 
phases of the litigation) one party may have prevailed in a part of the action 
which was eliminated from the count. 

4. We are s:till trying to review the data to determine the number of 
beneficiary cases which were class action cases. We are using the assumption 
that this means brought as a class action (rather than certified by the court 
as a class action) because the cross section of cases makes it very difficult 
to establish whether a class was actually certified in the case. A class may 
have been ce!rtif ied at a different portion of the proceedings than that caught 
by our searc:h. We are reviewing the individual cases using this criterion to 
determine the number of class action beneficiary cases and individual 
beneficiary cases (where only the named plaintiff or plaintiffs sought relief) . 

5. We had originally done a separate search for Boren cases, using a different 
search strategy than for general Medicaid cases, which we are now trying to 
reproduce. Our search disclosed 30 possible Boren cases (in federal court) 
during the time frame. This number includes the 14 already counted in the 
first search. However, we are in the process of checking these cases to make 
sure they are actually Boren cases. 

6. Carl checked with the Administrative Office of the U.S. Courts and was 
unable to get any useful data. That office groups Medicaid cases with welfare 
cases in general. Therefore, its ·data does not have the level of specificity 
you seek. 

7. We have retained our notes on the types of cases which were found, included 
in these nurr~ers, or eliminated based on duplication or not being Medicaid 
cases. If you would like to see them at some point, let me know. 
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Here are the final figures which we did not provide in yesterday's email. 

Total unduplicated Boren amendment cases identified (based the Boren search 
which we did originally) = 27 

Na 

Total unduplicated Boren amendment cases in the general ''Medicaid applicant" or 
11 Medicaid recipient 11 search= 14. 

(Our figures presented below for the class action, individual, and other suits 
are based on the latter search and do not include the extra cases identified in 
the Boren-specific search.) 

Class actions brought on behalf of beneficiaries = 42 

Cases brought by individual beneficiaries = 21 

Other cases a 50 

Total unduplicated cases in the applicant/recipient search = 127. 

There is very little correlation between our figures and those of NHelp's. 
This appears to be due to the search criteria we used and those they used. 
Their search looked for ''eligibility" cases (based on a statutory citation) and 
"amount, duration, or scope" cases. Ours did neither. 

Moreover, we do not believe that they used. the same criteria for eliminating 
duplicate caBes. They have not explained their criteria for identifying 
duplicate canes. While they may have eliminated some duplicate cases for each 
year, several of these cases appear in different year print outs. Neither our 
not their search strategy is perfect. It all depends upon the information 
sought. 

Please let us know if we may be of further assistance. 
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On the Private Right of Action in Medicaid 

How much is a contract worth that specifically says you can't enforce it? 

Not much. 

How much is a contract worth that is only valid if the other party says it is? 

Not much more. 

Would you rely on such a contract to provide insurance for your elderly 

mother or your disabled child? I hope not. 

But that's exactly the contract that the National Governors' Association is 

saying should be the basis for the new Medicaid program. While the NGA is 

stn1ggling to balance autonomy for the states with a national commitment to the 

poor, its new proposal to eliminate a federal private right of action carves out the 

- Q. i6 h hLCtA f~ 
very heart of the guarantee 91~ are. 

This matters not only to the people that depend on Medicaid. It matters also 

to anyone who cares about accountability for federal dollars and about the 

integrity of a national system. There are legal and structural reasons to have a 

federal private right of action, above and beyond t.he compassion for any one 

pregnant woman, sick ch1Jd, or person with disabilities. 

2 
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Loss of precedent means re-regulation and re .. Jitigation. The Medicaid 

program is not new. The words used in the law have acquired legal meanings over 

the last 30 years and, however complex these meanings, at least people new 

understand them. If the federal private right of action is replaced with a new law 

that can only be dealt with in state courts, the precedents are gone. Without 

definitions, those words will have to be re-regulated or re-litigated to get 

meanings, a legal nightmare that seems the opposite of "simplifying government". 

In-es-sence;-thtnakesiawyersi"orpla-intiffs and--defendant~aek--te-Square-ene-for 

e~~ 

Take, for example, the one simple, clear guarantee that everyone seems to 

agrne about--that poor pregnant women should be covered for health care. If this 

poor pregnant woman has a miscarriage and experiences serious medical 

complications, is she still guaranteed care? Put bluntly, is she still a pregnant 

woman immediately after the misc.arriage? (Today, under the federal law, the 

ansi.ver is yes.) 

This is particularly troubli gi5ecause uestion is an easy one. 

Everyone probably agree~' ut imagine the debate out a woman who's had /) 

complications fro7a illegal abortion in~tead of from a isc~ia~ 
woma."1 with HIV. 

\Vi th a Federal private right of action, one decision answers such a question 

for the nation. Without one, it becomes necessary to re-litigate ihe answer in 50 

difforent com1 systems. 

3 
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This loss of precedent will lead to inequity and distortion in an interstate 

.'tystem. If the State courts are the only arbiters of the meaning of the words in the 

Fed1~ral law, States will all be implementing the same law but with no federal 

common denominator. The result will be inequity and distortion, even in those 

areas that are said to be uniform. 

For this example, assume that you have a disabled child who requires daily 

nursing care and an occasional hospital stay. State A, where you live, says your 

child is not disabled enough to quality for any help. 

But in nearby State B, you know someone whose disabled child not only 

receives hospital care but visiting nurses. How long will it be until you move to 

State B? And then how long will it take for State B to recognize that there are a 

lot of disabled peopie moving in, to figure out what's going on, and to cut its 

coverage? 

This is what the policy people call "the race to the bottom," and without a 

federal common meaning of the law, it will happen in every state with every 

expensive patient or service. When there is no interstate guarantee overseen by 

''interstate" (i.e., Federal) courts, any state with a generous court will nm the risk 

of being the safety valve of all states whose courts are restrictive. States will have 

to cut back or face the possibility of needy people streaming in. 

There is also the reverse problem, what some call Medicaid-lock, similar to 

job-lock in private insurance. Again, if you have a disabled relative in generous 

4 
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Stat·e B that provides eligibility and services for your child or elderly parent, then 

you cannot leave State B unless you are prepared to abandon your family member. 

If you get a new job in faraway State C or want to retire to State C yourself, you 

can:·t go unless State C will cover your relative. Since care for the elderly and the 

disabled is usually ongoing and expensive~ this is not a far-fetched scenario (at 

least until State B races to the bottom and cancels your relative' s eligibility and 

benefits). 

Loss of a: Federal venue will mean co11flicts of interest. Relying on states 

and their designees to patrol their own interpretation of the federal law will also 

]nevitably result in an implicit or explicit conflict of interest. Already under 

current law, managed c:ue organizations that get a flat payment for services have 

such a contli.ct built in. But now patients can ultimately invoke the threat of going 

to federal court to enforce their rights. Under the NGA proposal, they would only 

be able to turn to another arbiter with a built-in conflict. 

Consider, for example, a patient with Alzheimer's or AIDS. First, he's 

likely to be placed in a Medicaid HMO, since many Medicaid patients are already 

in managed care and the Governors' plan is to get almost all of them in as soon as 

possible. If the expensive Alzheimer's or AIDS drug he needs is not supplied in 

his HMO~ he will probably have to exhaust all avenues within the HMO, the very 

agency that is denying him care and has a financial incentive to do so. 

If he doesn't win his appeal there., he can go to State court. In State court, 

he will have to sue the governor in front of a judge who was appointed by the 

5 
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governor who runs the plan that is denying him care or sue the state (and its 

taxpayers) in front of a judge who is elected by the taxpayers who will pay for any 

expensive care. Again, there's no reviewer without at least a colorable conflict of 

interest. 

Somethir1g like this often happens in Medicaid today. But now, the filing 

of a federal cou1t action--or more often, the threat of fil1ng--is usually enough to 

get the HMO and state processes moving. If that threat is removed, there is no 

incentive--financial or legal--for an HMO or a state to live up to its promise of 

providing adequate health care. Every expensive procedure--from chemotherapy 

to nursing home beds--will be allocated by someone ·with a dear conflict of 

interest in the outcome and with no overseer. 

This is not to say there are no reliable state judges. Most of them are. It is 

to s.ay that federal judges are usually better insulated from politics than are state 

judges. There are enough overt politics already in the decision to strip Medicaid 

of its guarantees. Conflicts of interest and covert politics should not be added to 

this mix. 

The Governor's package looks like it cuts back on lots of rights while still 

maintaining a te·.v promises. Like any contract, however, this one has fine print. 

In that fine print is the elimination ofthe only truly effective remedy, the private 

right of action. 

There's a lawyer's aphorism about accountability: "There's no right 

6 
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without a remedy." In the NGA Medicaid package, there is no right to health care 

for the poor because there is no effective and fair remedy to enforc.e the promise. 

7 
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On the Private Right of Action in Medicaid 

How much is a contract worth that specifically says you can't enforce it? 

Not much. 

How· much is a contract worth that is only valid if the other party says it is? 

Not much more. 

Would you rely on such a contract to provide insurance for your elderly 

motl1er or your disabled child? I hope not. 

But that's exactly the contract that the National Governors' Association is 

saying should be the basis for the new Medicaid program. \Vhile the NGA is 

struggling to find ne\\' ways to cut health costs for poor Americans, its new 

proposal to eliminate federal enforcement of minimum standards carves out the 

very heart of the guarantee of care. 

This matters not only to the people that depend on Medicaid, but also to 

anyone who cares about accountability for federal dollars and about the integrity 

of a national system. There are legal and structural reasons to have a federal 

private right of action, above and beyond the compassion for any one pregnant 

woman, sick child, or person with disabilities. 
(\ 

Loss of precedent means re-regulation and re·litigation. The Medicaid 

program is not new. The words used in the law have acquired le.gal meanings over 
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the la.st 30 years and, however complex these meanings, at least people now 

understand them. If the federal private right of action is replaced with a nevv' law 

that can only be dealt with in state courts, the precedents are gone. Without 

definitions, those words will have to be re-regulated or re-litigated to get 

meanings, a legal nightmare that seems the opposite of "simplifying government". 

ln e:;sence, this takes lawyers for plaintiffs and defendants back to Square One for 

everything. 

Take, for example, the one simple, clear guarantee that everyone seems to 

agree about--that poor pregnant women should be covered for health care. Tf this 

poor pregnant woman has a miscarriage and experiences serious medical 

complications, is she still guaranteed care? Put bluntly, is she still a pregnant 

woman immediately after the miscarriage? 

i 11 ~411 yvPv' \) 'ie--f -

Yw u,V' lftherc is a Federal private right of action, one decision would answer that 

question for the nation. Without one, it will be necessary to re-litigate the answer 

in 50 different court systems. 

This is particularly troubling because this question is an easy one. 

Everyone probably agrees. But now imagine what the debate will be like if it is 

about a woman who's had complications from an illegal abortion instead of from a 

miscarriage. Or if it is a woman with HIV. Does anyone believe that these 

pregnant women will be guaranteed coverage in all 50 states, and if not, why do 

they keep saying that all pregnant women are covered? 

'l ... 
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q 0 , f\ \ \ \ \~I}. Loss of uniformity means inequity and distortion in an interstate ~ystem. 
~ ,\\ 

1 

While the Governors' package eliminates some defined benefits deliberately in 

order to enhance State experimentation with health care, the elimination of the 

federal private right of action goes further, eliminating whatever a state court says 

is eliminated. States will all be implementing the same law but with no federal 

common denominator. The result will be inequity and distortion, even in those 

areas that are said to be uniform. 

For this example; assume that you have a disabled child who requires daily 

nursing care and an occasional hospital stay. State A, where you live, says your 

child is not disabled enough to qualify for any help. You go through state 

bureaucracies to appeal and you go to state comt to appeal~ but you lose. The state 

has defined the \Nord "'disabled" and that's that. There's no federal remedy. 

But in nearby State B, you know someone whose disabled child not only 

recf~ives hospital care but visiting nurses. How long will it be until you move to 

State B? And then how long will it take for State B to recognize that there are a 

lot of disabled people moving in, to figure out what's going on, and to cut its 

coverage? 

This is what the policy people call ''the race to the bottom," and without a 

fed·~ral common meaning of the law, it will happen with every expensive service. 

When there is no interstate guarantee overseen by "interstate'' (i.e., Federal) 

courts, people will vote with their feet, find the best care for their families, and 

move there. Any generous state will have to cut back or face the possibility of 

J 
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needy people streaming in. Unless the Medicaid bill is accompanied by a 

Con:;titutional Amendment restricting ~ntcrstate travel, this is an inevitable result. 

There is also the reverse problem, what some call Medicaid-lock, similar to 

job-!lock in private insurance. Again, if you have a disabled relative in generous 

State B that provides eligibility and services for your child or elderly parent, then 

you cannot leave Stare B unless you are prepared to abandon your family member. 

If you get a new job in faraway State C or \Vant to retire to State C yourself, you 

can't go unless State C will cover your relative. Since care for the elderly and the 

disabled is usually ongoing and expensive, this is not a far-fetched scenario (at 

least until State Braces to the bottom and cancels your relative's eligibility and 

benefits). 

,,vi0.\c 
{\' 

. ~\ \ Loss of a guarantee will mean confusion and conflict of interest. Finally, 

l~f'-~~J< imagine the citizen confusion and the frustration of having a right that carmot be 

enforced. Consider the situation of a person with Alzheimer's or AIDS under the 

Governor's plan. He's qualified as disabled for his Social Security disability 

check. No one doubts that, and there's a uniform, nationwide standard. But now, 

for Medic.aid, he has to file new paperwork proving that he meets the new State 

definition of disability, which is diffe.rent than the Social Security definition. 

There are new medical exams, new tests, new social workers' forms. 

Ifhe qualifies, he goes on. If not, he's in the same situation as the 

miscarrying pregnant woman, i.e., no coverage and no appeal. (lmagine 

explaining to someone that the Social Security Admini.stration thinks they're 

4 
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~I 

disabled enough to get cas/ but. the State doesn't think theire disabled enough to 

get medical care for ~disability. Imagine the person you 're talking t<.'> has 

Alzheimer's or AIDS.) 

Even if he qualifies, his problems are not over. Next he's placed 

l\tledicaid HMO, not an unlikely scenario since ?o/o of Medicaid patient 

are in managed c.are a,nd th~ Governors' plan is .to get all ofo them i\bY ?) Tn that 

HMO, the Alzheuner s or AIDS drug he needs 1s n.rJt supplied, and h~s to file 

an appeal with the HiVJO, the very agency that is denying him care and has a 

financial incentive to do so. ff he doesn't get his drug there, he can go to State 

court. In State court, he will have to sue the governor in front of a judge who was 

appointed by the governor who runs the plan that is denying expensive care or sue 

the state (and its taxpayers) in front of a judge who is elected by the taxpayers who 

will pay for any expensive care. Again, there's no arbiter without a conflict of 

interest. 

And if he loses there, thaf s it. Even though the Federal government has 

paid at least half the cost of his other health care, the Federal government will 

hav1~ no say in whether he gets his drug or not. And if he wins, he wins only for 

people with Alzheimer's or AIDS in his state. Pmients and families in the other 

49 states will have to repeat the process. 

Something like this happens in Medicaid HMo=s nm:v. But now, the filing 

of a federal court action--or more often, the threat offiling--is usually enough to 

get the HMO process moving. If that threat is removed~ there is no incentive--

5 
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financial or legal--for an HMO to live up to its promise of providing adequate 

health care at a fixed price. Every expensive procedure--from chemotherapy to 

nursing home beds--will be allocated by someone with a clear conflict of interest 

in the outcome and with no overseer. 

The Governor's package looks like it cuts back on lots of rights while still 

maintaining a few promises. Like any contract, however, this one has fine print. 

ln that fine print is the elimination of the only truly effective remedy, the private 

right of action. 

There's a lawyer's aphorism about accountability: "There's no right 

without a remedy." In the NGA !\1edicaid package~ there is no right to health care 

for the poor because there is no effective and fair remedy to enforce the promise. 

If that's what they mean, the Governors should simply stop saying that they're 

promising anything. 

6 
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MAIN OFFICE 
2839 South La Cienega Boulevard 
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(213) 204-6010 

Fax#: (213) 204-0991 
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(202) 887·5310 

. . Fax f: (202) 795·6792 
Are states swamped by waves of federal-court litigation about Medicaid eligibility? t 

doesn't look like it. 

What followa is an estimate of the year-by-year numbers of Medicaid eligi~ility cases 
which have been re•olved or otherwise gone through major developments in federal court. The 
estimate assesses ~ cases which have been reported by the major reporting services: Commerce 
Clearing House andj the West Publishing Company. A ·summary: · 

Year 

1988: 
1989: 
1990: 
1991: 
1992: 
1993: 
1994: 
199S (Jan-Nov): · 

Unduplicated Federal Cases on Eligibility. Issues 

IS (including 4 brought by states vs. HCFA) 
8 

11 
8 
6 
8 (including 1 brought by state vs. HCFA) 
6 
4 

To make tilts estimate, we reviewed the case tables in the CCH Medicare and Medicaid 
Guide, separating ~t federal cases on Medicaid eligibility from state cases and federal cases on· 
other i.ssues. We ~en crosa..checked this est:i!llate with a Westlaw search for cases citing the 
most important fed~ Medicaid eligibility statutes. 

Ai trends ao, the figure for 1988 may be unusually high, because there was extensive 
litigation in the mi~- to la~1980s on Medicaid use of the AFDC standard filing unit. To my 
knowledge, this w'.as the only issue on which cases were filed in federal court within every 
Circuit. 

Mark Regan 
National Health ~w Program 

,-
' FUNDED BY THE LEGAL SERVICES CORPORATION 

........ 
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This is an esti ate of how many Medicaid benefits cases per year have produced reported final 
decisions or m ~or rulings in federal court. The ~stimate depends on three searches of Westlaw 
and a check ugh tables of cases reported in the Commerce Clearing House Medicare and 
Medicadd Gui . Attached is a list of cases going back to 1988. 

Results:: 

Year Unduplicated Reported Federal Medicaid Benefits Cases 

8 (7 brought by recipients) 
2 
8 
7 
13 
16 

1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 

17 (including 7 Hyde Amendment/abortion cases) 
6 ' 

1996 (s10 far) 2 

The primary estlaw search, which produced 58 hits, was for Medicaid "~ount, duration, and 
scope" cases. typical benefits case attempting to enforce federal Medicai~ law involves a 
claim that the owit, duration and scope of a particular service is not sufficJent [42 C.F.R. sec. 
440.230(b)], o that the service is being denied in a discriminatory way [42 ¢.F.R sec. 
440.230(c)], o that people of comparable medical need are not getting com~arable services [42 
C.F.R. sec. 44 .240]. Here, the search was: 

DATE OF RE UEST: 02/16/96 
THE CURRE DATABASE IS ALLFEDS 
YOUR TERM AND CONNECTORS QUERY: 

(AMOUNT 2 DURATION W/3 SCOPE) 440.230! 440.240 & DA(AFT 1987) 

! 

A good. third o these cases were not Medicaid benefits cases. (A better request would have 
managed to ex lude the Michigan and Sixth Circuit cases involving the Uniform Commercial 
Code: the Mic 'gan UCC and the Medicaid regulations share "440.230+" as'.a citation.) 

I 

I 

Secondary We tlaw searches were for Medicaid copayment cases and for ca.Ses involving the 
''statewidenes 11 of Medicaid benefits. I then winnowed out those cases whi~h were not really 
MedicaJd hen fits cases, such as reimbursement rate cases brought by provi4ers, and added in 
benefit:g cases ot captured by these searches which appeared in the CCH lisi. 

Mark Regan 
National Heal Law Program 
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'Why were rela ·vely many cases reported during 1992-94, as opposed to previous or subsequent 
years? 

Five tyipes of l gal problem stand out: 

-- States were ot fully implementing the EPSDT mandate to provide eligible children with 
medically nece sary treatment, and HCFA did not publish draft regulations on this subject until 
October 1993; 

-- States were onfused about how Veterans Adminstration payments should be considered in 
compu1ing the ount veterans should contribute toy.-ards their Medicaid-financed long tenn 
care, a matter I ft administratively WlI'esolved until a recent HCF A State Medicaid Manual 
change; 

s with Disabilities Act became fully effective in 1992, producing several cases 
on stat': polici s restricting access to community care, most of which involved some Medicaid 
claims as well; 

' 

-- States resist d paying on behalf of Qualified Medicare Beneficiaries the full 20% coinsurance 
for Medicare B services that doctors and other health care providers typically demand of 
more a:ffiuent edicare beneficiaries; and, last but not leastt 

-- Congress's 1 93 decision to reconfigure the Hyde Amendment led to mas~ive resistance on the 
part of states hi ch did not want to pay for abortions even in situations of rape or incest. 

It's hard to see a pattern here, except that all of these types of cases involvedjsystematic state­
compli:ance is es arising from relatively recent changes in complex federal ~tatutes. Those 
issues just hap ened to come to a head in a particular period. J 

I 
Mark Regan 
Nationid Heal Law Program 
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Delays in Processing Eligibility Applications 

• Tennessee Medicaid agency required to comply with Federal requirements for 
timely processing (within 90 days) of applications for eligibility by disabled 
individuals who were unable to obtain needed medical care while their 
applications were pending, Brown y. Luna, 735 F. Supp. 762 (M.D. Tenn., 1990). 

• New York Medicaid agency required to adhere to Federal ~corrective action 
regulationD where applicants incurred out-of-pocket expenses for Medicaid­
covered services due to agency delays or errors, Greenstein y. Bane, 833 F. 
Supp. 1054 (S.0.N.Y 1993}. 

Coverage of Services (EPSDT) 

• California Medicaid agency required to implement Federal EPSDT provision 
calling for a lead blood assessment appropriate for age and risk factors, 
Matthews v. Coye, No. C-90-3620 (N.D.Ca.)(stipulation and dismissal, Oct. 17, 
1992). 

• West Virginia Medicaid agency required to adhere to Federal EPSDT 
requirements for outreach and education and preventive screening for eligible 
children in foster care system, Sanders y. Lewis. No. 2:92-0353 
(S.D.W.Va.)(consent order, Aug. 16, 1993). 

State Fair Hearing Experience 

Last year, the Texas Legal Services Center conducted a survey of State 
Medicaid Agencies to determine how burdensome the Agencies felt judicial review of 
fair hearings to be (the Center was trying - unsuccessfully as it turned out - to make 
the case to the Texas legislature to allow State court review of fair hearing decisions). 

40 States responded. In most cases, less than 5 percent of the fair hearing <f-
decisiClos were appealed to a court. Only 3 of the States (Minnesota, New Jersey, 
Tennessee) answered ~vESn to the question, "Does the ability of applicants to appeal 
fair hearings to court impose an unreasonable burden on your agency?" 

California reported holding about 4,600 fair hearings each year, of which less 
than 1 '% were appealed. The State responded that availability of judicial review of fair 
hearin9s was "a burden, but not an unreasonable burden," and that the impact on the 
agenc~' of judicial review is "beneficial because it helps to update policy." 

Michigan did not respond. 
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Missouri reported holding 4,435 fair hearings per year, of which 8 to 1 O percent 
were appealed. The State responded that the availability of judicial review did not 
impose an unreasonable burden because "minimal preparation is required to defend 
the app1eal." It also stated that the availability of judicial review has a "positive impact 
[on the State agency] in that it requires the agency to be objective." 

Utah reported holding 75 to 100 fair hearings per year, of which 1 was appealed 
to court. It responded that the availability of judicial review did not impose an 
unreasc1nable burden on the agency and did not have an adverse impact on the 
agency. 

Vl/isconsin reported holding 376 fair hearings per year, 8 (2 percent) of which 
were appealed to court. The State responded that the availability of judicial review did 
not impc>se an unreasonable burden on the State agency and does not have an 
adverse impact on the agency: "helps to interpret or clarify policy." 

It is my understanding that in almost all, if not all of these States, the judicial 
review is usually taken to State court, not Federal court Nonetheless. many of the 
benefits of judicial review cited by the State agencies themselves would apply whether 
the revie!wing court was State or Federal. 

,,,.-...._ Republican Proposals 

.---. 

Conference report. In the vetoed conference report, Title XIX, and all the 
judicial interpretation of that Title, are repealed. In proposed section 2154(d}, the 
followin~1 provision appears: 

"Only the Secretary, in accordance with this title, may compel a State under 
Federal ,law to comply with the provisions of this title or a MediGrant plan, or otherwise 
enforce a provision of this title against a State, and 

ne> action may be filed under Federal law against a State in relation to the State's 
compliance, or failure to comply, with the provisions of this title or of a MediGrant plan 
except by the Secretary as provided under this section." 

Gce>vemors' Meetings. In "Staff Summary of Medicaid Discussions Held on 
DecembE~r 22, 1995," the following two-part "option" appeared: 

"(a) States must offer individuals (or classes) a private right of action in state 
court as ;a condition of participation in the program. This would follow some State 
administrative appeal process. Once all State judicial remedies are exhausted, 
individuals may appeal to the U.S. Supreme Court. 

(b) Independent of any State judicial remedy, the Secretary of HHS may bring 
action in Federal court on behalf of individuals (or classes)." 
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YALE LAW SCHOOL 
ro. Box :w821) 

New Haven. Connecticut 06uo-821; 

The Honorable William J. Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington. DC 20500-2000 

Dear Mr. President: 

February 28, 1996 

The nation's Governors have made a thoughtful proposal concerning the restructuring of 
Medicaid. Nevertheless, there are aspects of their plan that should be rejected. In 
particular, we believe that opportunities for beneficiary enforcement of federal requirements 
in federal court must be maintained. 

The Governors propose a bifurcated system of enforcement. Beneficiaries would pursue 
remedies through state administrative and judicial processes with the remote possibility of a 
unifying appeal to the United States Supreme Court. Enforcement of federal standards 
through federal court action would be available only to federal administrators. 

The problem with limiting beneficiaries to state remedies is straightforward: those remedies 
will be highly heterogenous and of differential effectiveness. On the other hand, were the 
federal government to attempt to ensure the effectiveness of state remedies, it would have to 
specify their structure and character as conditions on the receipt of federal Medicaid funds. 
This quite rightly would be perceived as a highly intrusive new set of federal requirements. 
In short, neither leaving beneficiaries to the vagaries of state law, nor seeking to unify or 
specify that law, is an attractive alternative to the current system. 

The Governor's further suggestion for federal enforcement of conditions against states in 
federal court is unlikely to supply either remedial certainty or doctrinal uniformity. The 
federal government has a remarkably poor record in enforcing conditions in federal grants to 
the states. Only the most egregious cases can be pursued, and, even then, a host of political 
cons:iderations sharply constrain federal action. 

In short, we believe that the elimination of beneficiary enforcement actions in federal court is 
not a "legal detail" in the Governors' proposal. The maintenance of an effective 
enfoircement scheme is, indeed, a useful test of whether there are serious and legitimate 
federal interests that should be defended in the restructuring of Medicaid. If so, as the 
Governors' proposals clearly presume, those federal interests should not be compromised by 
potentially lax and highly variable enforcement. 
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Page two 

Finally, it is hard to overemphasize the degree to which the legal regime for the 
enforcement of beneficiary rights structures the political relationships in Medicaid policy­
making. "I'll see you in federal court" is often the only effective way for beneficiary 
representatives to get invited to the legislative assembly or to the relevant executive 
departments of state government. Beneficiaries bearing federal rights thus have the 
possilbility of providing a counterweight to the power of providers in state political processes, 
not to mention the opportunity to stabilize Medicaid policy in the face of state fiscal 
presslllres. In the final analysis the ability of federal legal entitlements to give beneficiaries a 
voice in state Medicaid processes may be the crucial ingredient in maintaining a fair and 
effective Medicaid system in the years ahead. 

Thank you very much for considering our unsolicited views on these matters. We wish you 
well im the difficult and delicate work of the current legislative session. 

Yours sincerely, 

Sterling Professor of Law 

Burke Marshall 
Nicholas deB. Katzenbach Professor 

Emeritus 



YALE LAW SCHOOL 
PO. Box 208215 

New Haven. Connecricur 06520-8215 

The Honorable William J. Clinton 
Presidt:nt of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500-2000 

Dear Mr. President: 

February 28, 1996 

The nation's Governors have made a thoughtful proposal concerning the restructuring of 
Medica1id. Nevertheless, there are aspects of their plan that should be rejected. In 
particular, we believe that opportunities for beneficiary enforcement of federal requirements 
in federal court must be maintained. 

The Governors propose a bifurcated system of enforcement. Beneficiaries would pursue 
remedic~s through state administrative and judicial processes with the remote possibility of a 
unifying appeal to the United States Supreme Court. Enforcement of federal standards 
through federal court action would be available only to federal administrators. 

The problem with limiting beneficiaries to state remedies is straightforward: those remedies 
will be highly heterogenous and of differential effectiveness. On the other hand, were the 
federal government to attempt to ensure the effectiveness of state remedies, it would have to 
specify their structure and character as conditions on the receipt of federal Medicaid funds. 
This quite rightly would be perceived as a highly intrusive new set of federal requirements. 
In short, neither leaving beneficiaries to the vagaries of state law, nor seeking to unify or 
specify that law, is an attractive alternative to the current system. 

The Governor's further suggestion for federal enforcement of conditions against states in 
federal court is unlikely to supply either remedial certainty or doctrinal uniformity. The 
federal government has a remarkably poor record in enforcing conditions in federal grants to 
the statc~s. Only the most egregious cases can be pursued, and, even then, a host of political 
considerations sharply constrain federal action. 

In short, we believe that the elimination of beneficiary enforcement actions in federal court is 
not a "l.egal detail" in the Governors' proposal. The maintenance of an effective 
enforcement scheme is, indeed, a useful test of whether there are serious and legitimate 
federal interests that should be defended in the restructuring of Medicaid. If so, as the 
Governors' proposals clearly presume, those federal interests should not be compromised by 
potentia.lly lax and highly variable enforcement. 
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Finally, it is hard to overemphasize the degree to which the legal regime for the 
enforcement of beneficiary rights structures the political relationships in Medicaid policy­
making. "I'll see you in federal court" is often the only effective way for beneficiary 
representatives to get invited to the legislative assembly or to the relevant executive 
deparonents of state government. Beneficiaries bearing federal rights thus have the 
possibility of providing a counterweight to the power of providers in state political processes, 
not to mention the opportunity to stabilize Medicaid policy in the face of state fiscal 
pressures. In the final analysis the ability of federal legal entitlements to give beneficiaries a 
voic·e in state Medicaid processes may be the crucial ingredient in maintaining a fair and 
effective Medicaid system in the years ahead. 

Thank you very much for considering our unsolicited views on these matters. We wish you 
well in the difficult and delicate work of the current legislative session. 

Yours sincerely, 

Sterling Professor of Law 

Burke Marshall 
Nicholas deB. Katzenbach Professor 

Emeritus 
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1988: 8 undupl cated benefits cases, 7 brought by recipients. 

Todd v. Sorrel 841 F.2d 87 (4th Cir. 1988). Transplants. 

Ellis by Ellis v Patterson, 859 F.2d 52 (8th Cir. 1988). Transplants. Note: see below for case at 
district court I el. 

Weaverv. Rea en, 701 F.Supp. 717 (W.D. Mo. 1988). AZT. 

Ellis by Ellis v Patterson, 713 F .Supp. 292 (E.D. Ark. 1988). Transplants. 

Clark v. Kizer, No. Civ. S-87-1700 (E.D. Cal., May 9, 1988), CCH Medicare & Medicaid Guide 
37,126. Den care. 

Allen v. Mans ur, No. Civ. 86 73429 (E.D. Mich., Aug. 18, 1988), CCH Medicare & Medicaid 
Guide 37,498. Transplants. 

'ssioner of Health and Environment, No. 3-88-0516 (M.D. Tenn., Aug. 22, 
edicare & Medicaid Guide 37,592. Long-tenn care. 

State c>fLa., pt. of Health and Human Resources v. Bowen, 1988 WL 93430 (D. D.C., Aug. 
22, 1988) (N . CIV.A. 87-1330). Dispute between state and HCFA over classification of charity 
hospital visits 'thin approved amount/duration/scope limits. 

Burkec v. B , No. C-1-87-0512 (S.D. Ohio,[?] 1988), CCH Medicare & Medicaid Guide 
37,216. Long tenn care. 

·'' 
( 
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1989: 2 undupl · cated benefits cases. 

Weaver v. Rea en, 886 F.2d 194 (8th Cir. 1989). AZT. Note: same case at district court level, 
1988. 

Matthews v. lb a, No. 88·B·l80 (D. Colo., Jan. 11, 1989), CCH Medicare & Medicaid Guide 
37,826. Lock·i . 

Warr v. Horsle , No. 87-D-1012-N (M.D. Ala., Feb. 2, 1989), CCH Medicare & Medicaid Guide 
37,850. Podia . 
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1990: 8 undupl cated benefits cases. 

Meusbc:rger v. aimer, 900 F.2d 1280 (8th Cir. 1990). Transplants. 

Beckwith v. Ki r, 912 F.2d 1139 (9th Cir. 1990). Long-tenn care. 

Whitehouse v. ves, 736 F .Supp. 368 (D. Me. 1990). Contribution to cost of long-term care. 

Visser v. Taylo , 756 F.Supp. 501 (D. Kan. 1990). Clozaril. 

Clark v. Kizer, 58 F.Supp. 572 (E.D. Cal. 1990). Dental care. Note: previous decision in this 
case, l.988. 

Linto21 v. Co ·ssioner1 779 F.Supp. 925 (M.D. TeM. 1990). Nursing home care. 
,, ., 

Peura v. MWls n, No. J 89-004 (D. Alaska, Aug. 13, 1990), CCH Medicare&. Medicaid Guide 
38,973. Contri ution to cost oflong-term care. ! 

Taylc>r v. \Vhit , No. 90-3307 (E.D. Pa., Nov. 6, 1990), CCH Medicare&. M'dicaid Guide 
39,150. Long- erm care. · 

Charpentier v. 'zer, 1990 WL 252191, Medicare & Medicaid Guide P 38,9~7 (E.D. Cal., Nov 
19, 1990) (NO S-90-758-EJG). Wheelchairs/durable medical equipment. · 
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1991 : 7 undupl cated benefits cases. 

Martinez v. lb a, 759 F.Supp. 664 (D. Colo. 1991). Home- and community-based services. 

Shennan v. Ori pentrog, 775 F.Supp. 1383 (D. Nev. 1991). Contribution to cost oflong-term 
careN A benefi s. 

King by King . Sullivan, 776 F.Supp. 645 (D. R.I. 1991). Long-term care/community 
placement. 

Lewis v. Grink r, 794 F.Supp. 1193 (E.D. N.Y. 1991). Prenatal care for future citizen.children 
of undocument d women. 

Vigue v. Ives, 38 F.R.D. 6 (D. Me. 1991). Wheelchairs/durable medical eq~ipment. 
i 

New York City Health & Hospitals Corp. v. Perales, 87 Civ. 4896 (MJL) (S.:(). N.Y., March 14, 
1991), CCH M dicare & Medicaid Guide 39,196. QMB-20%. ! 

Coolc:y v. Willi s, No. T-CA-91-40486 WS (N.D. Fla., Dec. 2, 1991), cci-t Medicare & 
Medi,caid Ouid 40,916. EPSDT/Transplants. i 
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1992: 13 undu licated benefits cases. 

New Y·:>rk Ci Health & Hospitals Corp. v. Perales. 954 F.2d 854 (2d Cir. 1992). QMB-20%. 
Note: s1mie cas at district court level, 1991. 

Lewis v. Grinlc r, 965 F.2d 1206 (2d Cir. 1992). Prenatal care for future citizen children of 
undocumented omen. Note: same case at district court level, 1991. · 

Coye v. U.S. D pt. of Health and Human Services, 973 F.2d 786 (9th Cir. 1992). Dispute 
between state d HCFA over payment for care provided to undocumented ~grants. 

Peura v. Mala, 77 F.2d 484 (9th Cir. 1992). Contribution to cost oflong-terin care. Note: 
district court ru ing in this case, 1990. 

Lamore v. Ives 977 F.2d 713 (1st Cir. 1992). Contribution to cost of long-tefm. careN A 
payments. 

Dexter v. Kirsc er, 984 F.2d 979 (9th Cir. 1992). Transplants. 

Banks v. Sec'y flndiana Family & Social Services Admin., 790 F.Supp. 1427 (N.D. Ind. 1992). 
Notice to bene ciary of agency denial of provider's reimbursement claim. 

Steele v. Magn t, 796 F.Supp. 1143 (N.D. Ind. 1992). Home- and commun1ty-based care. 

McLaughlin v. illiams, 801 F.Supp. 633 (S.D. Fla. 1992). Transplants/EPSDT. 
I 

King by King Fallon, 801 F.Supp. 925 (D. R.I. 1992). Long-term care/cotjlmunity placement. 
Note: previous ling in this case, 1991. : 

Fulkerse>n v. C mmissioner, Maine DHS, 802 F.Supp. 529 (D. Me. 1992). Cbpayments. 
I 

Pereira v. Kozl wski, 805 F.Supp. 361 (E.D. Va. 1992). Transplants/EPSDT, 

Charpentier v. oye, 1992 WL 48978, Medicare & Medicaid Guide P 39,791: (E.D.Cal., Jan 09, 
1992) (NO. CI .S-90-758 EJG/PAN). \Vheelchairs/durable medical equipm~nt. Note: previous 
ruling in this c e, 1990. · 

; 

Ginley v. Whit , No. 91-3290 (E.D. Pa., Jan. 24, 1992), CCH Medicare & Medicaid Guide 
40,003. Contri ution to cost oflong•tenn carcN A payments. · 

i 
Doe v. Commi ioner, Maine OHS, No. 91-0333-P-C (D. Me., Feb. 20, 1992). CCH Medicare & 
Medicaid Guid 40,035. Drugs. 

Nemnich v. St gler, No. 91-4517-CV-C-5 (W.D. Mo.,[?] 1992). CCH Medicare & Medicaid 
Guide 40,288. ental care. ' 
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Jordazm v. Ste en, No. 4-91-715 (D. Minn., March 12, 1992), CCH Medicare&: Medicaid Guide 
40,293. Long- erm care. 

Clark v. Coye, 1992 WL 370801, Medicare & Medicaid Guide P 40,888 (E.D. Cal., Oct 14, 
1992) (NO. CI S-87-1700 JFM). Dental care. Note: previous rulings in this case, 1988 and 
1990. 

Frances J. v. B dley, No. 92 C 5190 (N.D. Ill., Dec. 14, 1992), CCH Medicare&: Medicaid 
Guide 40,972. Assessment of need for home- and community-based service~. 

i 



SENT BY:NHeLP 310/2040691 2-23-96 15:09 2 1 3 2 o 4 o 0 s 1 .... 12024562676:#10 

1993: 16 widu licated benefits cases. 

Periere1 v. Koz wski, 996 F.2d 728 (4th Cir. 1993). Transplants/EPSDT. Npte: district court 
decisic1n in thi case, 1992. : 

e, 996 F.2d 1384 (2d Cir. 1993). Copayments. 

Ban1cs v. lndi Family and Social Services Admin., 997 F.2d 231 (7th Cir. 1993). Notice to 
benefic:iary of gency's denial of provider's reimbllJ'sement claim. Note: dis1fct court decision in 
this ca~1e, 1992 1 

I 
' 

Pittman by Po v. Secretary, Florida Dept. of Health & Rehabilitative Servi es, 998 F.2d 887 
(11th Cir. 1993 . Transplants!EPSDT. 

Miller v. Whit urn, 10 F.3d 1315 (7th Cir. 1993). Transplants/EPSDT. Not : see district court 
decisio.n below 

Skandalis v. R we, 811 F.Supp. 782 (D. Conn. 1993). Home- and communi -based care. 

Miller by Mille v. 'Whitbum1 816 F.Supp. 505 (W.D. Wis. 1993). Transplan s/EPSDT. 

!, 

Haynes Ambul cc Service v. Alabama, 820 F .Supp. 590 (M.D. Ala. 1993). 

Wood v. Wall e, 825 F.Supp. 177 (S.D. Ohio 1993). Home· andcommuni 

Greenstein by orowitz v. Bane, 833 F.Supp. 1054 (S.D. N.Y. 1993). Direct ayment to 
recipietlt who h paid out of pocket. 

Chappell v. Bra ley, 834 F.Supp. 1030 (N.D. lll. 1993). Orthodontia/EPSDTl 
I 

Kansas Hospit Ass'n v. Whiteman, 835 F.Supp. 154811556 (D. Kan. 1993). Hospital 
copayments. 

J.K. By and Thr ugh R.K. v. Dillenberg, 836 F.Supp. 694 (D. Ariz. 1993). ntal health care 
for juveniles. 

Rehabihtation ss'n of Virginia v. Kozlowski, 838 F.Supp. 243 (E.D. Va. 19 . ). QMB-20%. 

CoMer v. Brans ad, 839 F.Supp. 1346 (S.D. Iowa 1993). Community placemlnts. 
I 

Martin v. Voino ich, 840 F.Supp. 1175 (S.D. Ohio 1993). Placement ofretar~ed persons. 
I 

Florida Phannac Ass'n. v. Williams, 871F.Supp.1441 (N.D. Fla. 1993). Cotayments. 

Ralabate: v. Ban , No. 93·CV-35 (W.D. N.Y., May 3, 1993). CCH Medicare~ Medicaid Guide 
l, 

I 
I 
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41,778. Dura le medical equipment. 

Thompson v. aiford, No. 3:92-CV-1539-R (N.D. Tex., Sept. 24, 1993), CCH Medicare & 
Medic:aid Gui e 41,776. Lead screening/EPSDT. 
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1994: 17 und plicated benefits cases, including 7 Hyde Amendment/abortion cases. 

Skanclalis v. owe, 14F.3d173 (2d Cir. 1994). Home- and community·based care. Note: 
ing in this case, 1993. 

Pennsylvania edical Soc. v. Snider, 29 FJd 886 (3rd Cir. 1994). QMB-20%. 

Wood v. Tom kins, 33 F.3d 600 (6th Cir. 1994). HCBS eligibility. Note: district court ruling in 
this ca.se, 199 . 

Haynes Ambu ance Service v. Alabama, 36 F.3d 1074 (1 lth Cir. 1994). QMB-20%. Note: 
districi~ court ling in this case, 1993. 

Williams v. iteman, 36 F.3d 1106 (Table, text in Westlaw), 1994 Westla~ 504421 (10th Cir., 
Sept. 16, 1994 . Hospital copayments. Note previous decisions in this case, 11993 and below. 

. I 

Rehabilitation ss'n of Virginia, Inc. v. Kozlowski, 42 F.3d 1444 (4th Cir. 1994). QMB-20%. 
Note: district c un ruling in this case, 1993. 

Granat<> v. Ban , 841 F.Supp. 64 (N.D. N.Y. 1994). Notice of level-of .. care cihanges. 

CatanzElllo by atanzano v. Dowling, 847 F.Supp. 1070 (W.D. N.Y. 1994). aome health. 
I 

Kansas Hospit Ass'n v. Whiteman. 851F.Supp.401 (D. Kan. 1994). Hospital copayments. 
Earlier decision in this case, 1993. · 

Sobky v. Smole , 855 F.Supp. 1123 (E.D. Cal. 1994). Methadone maintenan¢e. 

Little Reick F 
Abortior.lS. 

ad of Missoula v. Blouke, 858 F.Supp. 137 (D. Mont. 1994)1 Abortions. 
I 
I 

'ly Planning Services, P.A. v. Dalton, 860 F.Supp. 609 (E.D. Ark. 1994). 
! 

I 

Methodist Hosp' als, Inc. v. Indiana Family and Social Services Admin., 860 F.Supp. 1309 
(N.D.Ind. 1994). Rates/equal access to care. ' 

! 

Nebraska. Pharm cists' Ass'n v. Nebraska Dep't of Social Services, 863 F .Suppl 103 7 (D. Neb. 
1994). Copaym nts. 

Wolford v. Lewi , Civ. Action. No. 2:92-1151 (S.D W.Va., March 21, 1994), CCH Medicare & 
Medicaid Guide 2,493. Transportation. 

Hem v. Beye, N . 93 N. 2350 (D. Colo., May 12, 1994), CCH Medicare & Me~caid Guide 
42,573. Abortio s. 
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I 

Actfon Alli be of Senior Citizens of Greater Philadelphia v. Snider, No. 93-4827 (E.D. Pa., July 
18, 1·994), C H Medicare & Medicaid Guide 42,584. QMBs. 

Scott v. Snid , No. 91-7080 (E.D. Pa., July 26, 1994), CCH Medicare & Medicaid Ouide 
42,608. EPS T. 

Hope Mcdica Group for Women v. Edwards, No. 94-1129 (E.D. La., July 28, 1994), CCH 
Medi<~are & edicaid Ouide 42,651. Abortions. 

Elizabeth Bla kwell Health Center for Women v. Knoll, No. 94-CV-0169 (E.D. Pa., Sept. 15, 
1994), CCH edicare & Medicaid Guide 42,675. Abortions. 

Planne:d Paren ood Affiliates of Michigan v. Engler, Nos. 4:94-CV-49 & 59 (W.D. Mich., Nov. 
3, 1994), CC Medicare & Medicaid Guide 42,706. Abortions. 

Planned Paren cod v. Wright, No. 94 C 6886 (N.D. Ill., Dec. 6, 1994), CCij Medicare & 
Medicaid Gui e 42,992. Abortions. ' 

IndianEl Phann ists' Ass'n v. Indiana Family & Social Set1Vices Admin., No.\ IP 94-328-C (S.D. 
Ind., Diec. 13, 994), CCH Medicare & Medicaid Guide 42,997. Copayment~. 

Charpe.ntier v. elshe, 1994 WL 792591, Medicare&. Medicaid Guide P 43,\23 (E.D.Cal., Dec 
21, 1994) (NO. CIV.S-90-758 EJG/PAN). Wheelchairs /durable medical eqqipment. Note: 
previous ruling in this case, 1990 and 1992. ! 

i 
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1995: 6 undu Iicated benefits cases. 

Pharr.naceutic Society of State of New York v. New York State Dep't of Social Services, SO 
F.3d 1168 (2 Cir. 1995). Copayments. 

Hem v. Beye, 57 F.3d 906 (10th Cir. 1995). Abortions. Note: district court decision in this case, 
1994. 

Catait~ano v. owling, 60 F.3d 113 (2d Cir. 1995). Home health. Note: district court decision in 
this case, 199 . 

Clark v. Coye, 60 F.3d 600 (9th Cir. 1995). Dental care. Note: district court decisions in this 
case, 1988 et s q. 

Elizab(:th Blac well Health Center for Women v. Knoll, 61F.3d170 (3rd Cir. 1995). Abortions. 
Note: district c utt decision in this case, 1994. 

Hope Medical roup for Women v. Edwards, 63 F.3d 418 (Sth Cir. 1995). Abortions. Note: 
district court d cision in this case, 1994. 

Utah Women's linic, Inc. v. Graham, 892 F.Supp. 1379 (D. Utah 1995). Abortions. 

Sanders v. L.l, Na. 2:92-0358 (S.D. W.Va., March 1, 1995), CCH Medic e & Medicaid 
Guide 43,120 .... ~PSDT. 

I 

Fargo \\'omen's ealth Organizations. Inc. v. Wessman, 1995 WL 465830 (D N.D., Mar 15, 
1995) (NO. CI A3-94-36). Abortions. 

Cherry v. Tomp ·ns. 1995 WL 502403, Medicare & Medicaid Guide P 43,48 (S.D.Ohio, Mar 
31, 1995) (NO. -1-94-460). Level of care criteria. 

Hines v. Sheeh • 1995 WL 463685, 64 USLW 2107, Medicare & Medicaid uide P 43,649, 4 
A.O. Cases 1413 12 A.D.D. 451 (D.Me., Jul 26, 1995) (NO. CIV. 94-326-P- . Liquid diet. 
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19915 (so far): 2 unduplicated benefits cases. 

Bl&llchard v. !Forrest, 71 F .3d 1163 ( Sth Cir. 1996). Recipient's out of ~et costs. 
' I 

Planned Parejithoad Affiliates of Michigan v. Engler, 73 F .3d 634 (6th Cir .I 1996). Abonions. 
Note: district1court decision in this case, 1994. . 

I 

Granato v. Sc imke, _ F.3d _ (2d Cir., Jan. 22, 1996), CCH Medicare k Medicaid Guide 
43,993. Noti e oflevel-of-care changes. Note: district court decision in thi~ case, 1994. 
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1988: lS cases, 11 brought by recipients 

Ander.;on v. Harwell, CCH para 38,008 (M.D. Tenn., May 26, 1988) (consent order). Issue: 
proceelure for making disability determinations. 

Bowen v. Kizer, 108 S.Ct 1200 (1988), CCH para 37,034. Issue: medically needy protected 
income levels. Note: this was dispute between state and HCFA, not a recipient suit. Recipient 
suit on same issue went to 9th Circuit in 1986, mooted by Congress in 1987. 

State of California, Dep't of Health Services, v. U.S. Dep't of Health & Human Services,_ 
F.2d . ..,;__ (9th Cir. 1988), CCH para 37,222. Issue: income computations & counting of particular 
medi1~al bills in medically needy program. Note: this was dispute between state and HCFA, not 
a recipient suit 

Cazic~ v. Bowen, CCH para 37,696 (D. Utah, June 6, 1988). Issue: deeming from grandparents. 
y 

Darl:ing v. Bowen, 68~ F.Supp. 1125 (W.D. Mo. 1988), CCH para 37,104. Issue: eligibility of 
COEIRA widow(er)s. 

Davis v. Hunt, CCH para 37,S72 (M.D.J Ala., March 15, 1988). Issue: deeming from 
grari,dparents. 

Fratone v. Division of Public Welfare, CCH para 37,093 (D. N.J., February 8, 1988). Issue: 
indc:pendent state disability determinations. 

Fol1ey v. Suter, CCR para 37,695 (N.D. m., December 29, 1988). Issue: resources spenddown. 

GaJ1denberg v. Barry, CCH paras 37,170 & 37,215 (S.p. Ohio, June 2, 1988, and March 2, 
1988). Issues: resources spend down, notice of effective date of eligibility. 

Georgia v. Heckler, 846 F.2d 708 (11th Cir. 1988). Issue: Medicaid use of AFDC standard filing 
unit rule. Note: this was dispute between state and HCFA, not a recipient suit. ' 

M;llloy v. Eichler, 8()() F.2d il79 (3d Cir. 1988). Issue: Medicaid use of AFDC standard filing 
unit rule. · 

Mitchell v. Lipscomb,_ F.2d _(4th Cir .• July IS, 1988), CCH para 37,203. Issue: Medicaid 
us:e of AFDC standard filing unit rule. : i 

Ohio Dep't of Human Services v. HHS, 862 F.2d 1228 (6th Cir. 1988). Issue: allowance for 
spouse of nursing home resident Note: this was dispute between state and HCFA, not a recipient 
suit. ( · 

Proffit v. Sorrell, 693 F.Supp. 43S (E.D. Va. 1988). Issue: Medicaid use of AFDC lump sum 
income rule. 
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Willey v. Ives. 696 F.Supp. 1388 (D. Maine 1988). Jssue: fair-market-value evaluation. of 
resoun::es. 
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1989: 9 cases, including 8 unduplicated cases 

Armstrong v. Palmer, _ F.2d _ (8th Cir., July 19, 1989), CCII para 37,CJ72. Issue: 
indepe:ndent state disability detenninations. 

Coletrlan v. Bany, CCH para 37,987 (S.D. Ohio, July 6, 1989). Issue: income and resources 
· standards for Qualified Medicare Beneficiaries. · 

Cook v. Bany, CCH para 38,004 (S.D. Ohio, July 27, 1989). Issue: mistakes made by authorized 
representatives during eligibility detenninations. 

Cutler v. Perales, 128 F.R.D. 39 (S.D. N.Y. 1989). Issue: timely compliance with state fair 
hearir1g decisions on eligibility. 

Darling v. Bowen, _ F.2d -. _ (8th Cir., June 28, · 1989), CCH para 37,923. Issue: eligibility 
of COBRA widow(er)s. Note: same case at district coun level, 1988. 

Guidi.ce v. Jackson, 726 F.Supp. 632 (E.D. Va. 1989). Issue: attempt to raise AFDC standard 
of need and thereby make more people eligible for AFDC and Medicaid. 

Hays v. Concannon, COi para 38,329 (D. Or., March 20, 1989). Issue: independent state 
disability determinations. · 

Mowbray v. Kozlowski, 724 F.Supp. 404, 72.5 F.Supp. 888 (W.D. Va. 1989). Issue: eligibility 
of Q~alified Medicare Beneficiaries. 

Perea v. Sullivan, CCH para 38,331 (D. Utah, November 29, 1989). Issue: independent state 
disability detenninations. 
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1990: 16 cases, including 11 unduplicated cases 

Beckwith v. Kizer, 912 F.2.d 1139 (9th Cir. 1990). Issue: eligibility under HCBS waiver of 
recipkmts who had not previously been hospitalized. 

Browit v. Luna,_ F.Supp. _ (M.D. Tenn., June 18, 1990), CCH para 38,640. Issue: time 
limits for making disability detenninations. 

Cook v. Barry, 735 F.Supp. 229 (S.D. Ohio 1990). Issue: mistakes made by authorhed 
represientatives during eligibility determinations. Note: earlier decision m same case, 1989. 

Darling v. Sullivan, 914 F.2d 132 (8th Cir. 1990); see also CCH para 39,211 (W.D. Mo.). Issue: 
COBRA widow(er)s. Note: same case at district court level, 1988, and 8th Cir., 1989. 

Disabled Rights Union v. Kizer, 744 F.Supp. 221 (C.D. Cal. 1990). Issues: independent state 
disabiility detenninations; notice. 

Douglas v. Babcock,_ F.Supp. _ (E.D. Mich., April 16, 1990), CCH para 38,645. Issue: 
denia:I of eligibility for failure to cooperate re child support. 

1 

Emenon v. Wynia, 754 F.Supp 705 (D. Minn. 1990). Issue: is money eannarked for child 
suppcl?t countable income? 

Hanilrnan v. Commissioner, Maine OHS, CCH para 39,089 (D. Maine, November 9, 1990). 
Issue: resources spenddown. 

Hays v. Concannon, CCH para 38,997 (9th Cir., December 19, 1990). Issue: independent state 
disability detenninations. Note: same case at district coun level, 1989. 

Miller v. Ibarra, 746 F.Supp. 19 (D. Colo. 1990). Issue: income assigned to income trust. 

Mowbray v. Kozlowski, 914 F.2d 593 (4th Cir. 1990). Issue: eligibility of Qualified Medicare 
Bene1ficiaries. Note: same case at district court level, 1989. 

Perea. v. Sullivan, CCH para 38,617 (D. Utah, May 24, 1990). Issue: independent state disability 
detenninations. Note: earlier decision m same case, 1989. 

Roloff v. Bowen. CCH para 39,066 (N.D. Ind., ? 1990) .. Issue: resources spenddown. 

Sneede v. Kizer, 728 P.Supp. (I]'] (N.D. Cal. 1990); see also CCH para 38, 814 (N.D. Cal., May 
3flune 8. 1990). Issue: deeming of income and resources within household. 

Van Gilder v. Valdez, CCH para 41,371 (D. N.M .• May 17, 1990). Issue: use of commuruty 
prop~:rty principles in determining nursing home eligibility. 

Westmiller v. Sullivan, CCH para 38,333 (W.D. N.Y., January 2, 1990). Issue: resources 

I : ( 
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spenddown. 
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1991: 10 cases, including 8 unduplicated cases 

Cook v. Hairston, CCH para 39,729 (6th Cir., November 26, 1991). Issue: mistakes made by 
autho:rized representatives during application process. Note: same case at district court level, 
1989 and 1990. 

Doe v. Perales, 782 F.Supp. 201 (W.D. N.Y. 1991). Issue: reduction in nursing home resources 
allowance. 

Douglas v. Sullivan, CCH para 39,743 (E.D. Mich., December 9, 1991). Issue: child support 
coopc~ration. Note: earlier decision in same case, 1990. 

Halfclrd v. Ibarra, CCH para 39,(,()4 (D. Colo., July 3, 1991). Issue: income assigned to income 
trust. Similar to Miller v. lbma, 1990 case. 

HimE:s v. Sullivan, 779 F.Supp. 258 (W.D. N.Y. 1991).:"-Issue: countability of money earmarked 
for child support & taxes. 

Estate of Kaw v. Commissioner, Maine DHS, _ F.2d _ (1st Cir., December 20, 1991). 
Issue: eligibility of Qualified Medicare Beneficiaries. 

Mike:l v. Gourley, CCH para 39,775 (8th Cir., December 10, 1991). Issue: timeliness of hearings 
on elligibili ty. 

Ruiz v. Kizer, CCH para 39,679 (E.D. Cal., October 1, 1991). Issue: alien eligibility. 

Smith v. CencaMon, 9S1 F.2d 178 (9th Cir. 1991). Issue: Medicaid use of AFDC lump sum 
income rule. 

Win:1low v. Maine OHS, CCH para 39,661 (D. Maine, ? 1991). Issue: medically needy protected 
income levels. 
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1992: 10 cases, including 6 unduplicated cases 

Barile:: v. Commissioner, Connecticut Dep't of Income Maintenance, COi para 41,013 (D. Conn., 
January 28, 1992). Issue: Medicaid use of AFDC lump sum income rule. 

Emerson v. Steffen, 959 F.2d 119 (8th Cir. 1992). Issue: countability of money eannarked for 
child support Note: same case at district court levet 1990. 

Gonzalez v. Palmer, CCII para 40,815 (N.D. Iowa, September 18, 1992). Issue: eligibility for 
seasonal agricultural workers. 

Hamman v. Commissioner, Maine DHS, CO! para 40,116 (D. Maine, March 4, 1992). Issue: 
resources spenddown. Note: earlier decision in same case, 1990. 

Hime:s v. Sullivan, 956 F.2d 11S9 (2d Cir. 1992). Issue: countability of income earmarked for 
child support & taxes. Note: district court decision, 1991. 

Lewis v. Grinker, 965 F.2d 1206 (2d Cir. 1992). Issue: alien eligibility. 

McMfillan v. McQimon, _ F.Supp. _ (C.D. Ill., August 17, 1992), CCH para 40,930. Issue: 
agenc~y refusal to accept applications for HCBS program. 

Mahc~r v. White, 1992 Westlaw 122,912 (E.D. Pa., June 2, 1992). Issue: notice to parents' that 
children's eligibility for Medicaid Or foster care is being tenninated. 

Noland v. Sullivan, 78S F.SUpp. 179 (D. D.C. 1992). Issue: Pickle Amendment 

Roloff v. Bowen [Sullivan?], 975 F.2d 333 (7th Cir. 1992). IssJ,le: resources spenddown. Note: 
district court decision, 1990. 

.1,. 



. i 

~1 
~ 
,. 
' 

SE~T By:xerox Telecopier 7021 1-24-96 5:05PM 2027856792-t 4562878:#10 

1993: 12 cases, including 8 unduplicated cases 

Anna W. v. Bane, CCH para 42,951 (W.D. N.Y., October 22, 1993). Issue: exemption for home 
for nursing home residents. 

Coleman v. Glynn, CCH pm 40,989 (6th Cir., January 19, 1993). Issue: eligibility of Qualified 
MedLcare Beneficiaries. Note: district court decision, 1989. 

Cheny v. Magnant, CCH pm 42,078 (S.D. Ind., September 22, 1993). Issue: community spouse 
resources limit. 

CUtler v. Bane, CCH para 41,7.S.S (S.D. N.Y., July 12, 1993) (consent order). Issue: timely 
compliance with fair hearing decisions. Note: earlier decision in same case, 1989. 

Dou5,1as v. Babcock, 990 F.2d 875 (6th Cir. 1993). Issue: child support cooperation. Note: 
district coun decisions, 1990 and 1991. ~· 

Gamboa v. Rubin, CCH para 43,087 (D. Hawaii, November 4, 1993). Issue: limit on exempt 
equity in automobile. 

Georgia Dep't of Medical Assistance v. Shalala, _ P.3d _(11th Cir., December 9, 1993), 
CCH para 41,947. Issue: income limit for nursing home eligibility. 

HauLrd v. Sullivan,_ F.Supp. _ (M.D. Tenn., July 21, 1993), CCH para 41,651. Issue: limit 
on allowable equity in automobile. 

Him1es v. Shalala, 999 F.2d 684 (2d Cir. 1993). Issue: countability of money eannarked for child 
support and taxes. Note: prior decisions in same case,, 1991 and 1992. 

New Mexico DHS v. Dep't of Health and Human Services, _ F.2d _ (10th Cir., September 
6, 1993), CCH para 41,709. Issue: use of community property principles. Note: dispute bet;ween 
state: and HCP A, recipients intervened. 

Sebastian v. Commissioner of Human Services, COi para 42,140 (M.D. Tenn., September 2, 
1993). Issue: need to check all possible bases of eligibility before denying application . 

Shifflett v. Kozlowski, CCH para 41,069 (W.D. Va., January 25, 1993). Issues: timeliness of 
apJ)«~als from eligibility detenninations; scope of review. 
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1994: 10 cases, including 6 unduplicat.ed cases 

Blanchard v. Forrest, CCH paras 42,620 and 42,623 (E.D. La., May 3 and July 28, 1994). Issue: 
timely processing of applications and appeals. 

Blanco v. Anderson,_ F.3d _(9th Cir., November 2, 1994), CCH para 42,935. Issue: 
refusal to accept applications on certain days. 

Cheny v. Sullivan, CCH para 42,S18 (7th Cir., July 20, 1994). Issue: community spouse 
resou·rces limit. Note: district court decision, 1993. 

Disabled Rights Union v. Shalala, _ F.3d _ (9th Cir., November 18, 1994), CCH para 
42,927. Issues: independent disability detenninations; notice. Note: district court decision, 1990. 

Golis v. Rubin, CCH para 42,654 (D. Hawaii, July 20, 1994). Issue: availability of share in real 
estate.. r 

Noland v. Shalala, _ F.3d _ (D.C. Cir., January 7, 1994), CCH para 42,018. Issue: Pickle 
Amendment Note: district court decision, 1992. 

Perley v. Palmer, CCH para 43,098 (N.D. Iowa, April 21, 1994). Issue: veterans' pensions as 
countable income. 

Shifflettv. Kozlowski,_ F.Supp. _ (W.D. Va., January 28, 1994), CCHpara 42,178. Issues: 
timeliiness of appeals from eligibility determinations; scope of review. Note: earlier decision in 
same case, 1993. 

Wellington v. District of Columbia, 851 P.Supp. 1 i(D. D.C. 1994). Issue: processing of 
applic;ations. 

Whit.! v. Snider, CCH para 42,175 (B.D. Pa., Mareh 30, 1994). Issues: community spouse 
resources allowance; notice. 
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:l 99S: S cases, including 4 unduplicated cases 

:Buchanan v. Whiteman, CCHpara 43,532 (D. Kan., February 24, 1995}. Issue: veterans' pension 
!benefits as income. · 

Estate of Greer v. Chen, C.'CH pan 43,162 (D. Arii., March 27, 199.5). I111ue: conditional 
eHgihrnty for ~nnn with hard-to-WI resource. 

Greenery Reh11bilit11tiun Group v. Hammon, _ F.Supp. _ (N.D. N.Y., July 25, 1995), CCH 
para 43,613. Issue; alien ellglbllity. 

Hazard v. Shalala, _. _ F.3d _(6th Cir., January 11, 1995), CCH para 43,002. Issue: limit on 
exempt equity in automobile. Note: district court decision, 1993. 

Vaughn v. Sullivan,_ P.Supp. _, 1995 Westlaw 631,672 (D. Ind., October 1~. 1995). IHue: 
Medicaid policy of excluding income from SSA Plan to Achie.ve Self Suppnn nnly if person is 
blind. 

.... --·------·--..~~-·.-.-----·•· ••- •-· '' '" "' •· ••···-·.·· -----·T1·---. -·-·- ••-·7•--



TO: 

FROM: 
DATE: 

Carol Rasco 
Alice Rivlin 
Laura Tyson 
Gene Sperling 
Nancy Ann Min 
Chris Jennings 
.Jennifer Klein 
2129196 

I thought you might be interested in this letter from Professors Jerry Mashaw and 
Burke Marshall at Yale Law School about federal enforcement under Medicaid. 



PRIVATE RIGHT OF ACTION 

A Federal Private Right of Action is Important to Maintaining the Guarantee. The 
Governors (and the Congressional conference report) have eliminated any federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under 
Medicaid would be limited to state courts and state law. Only the Secretary of Health and 
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries. 

The Governors want to reduce the number of Medicaid cases filed. In addition, they do not 
want court decisions from federal courts in other states to have any effect on how they run 
their Medicaid programs. While, under their proposal, cases heard in other states' courts 
would no longer have precedential value, it is not likely that fewer cases would be filed; they 
would simply be filed in state court. 

You have taken the position that you support maintaining the guarantee under Medicaid. 
Since the inception of the Medicaid program, a person eligible for Medicaid has had both a 
guarantee of access to certain services and the right to enforce this commitment. A 
"guarantee" without a right to enforce it and a remedy for its deprivation is a hollow promise. 
We believe that preservation of the federal cause ql action for individuals to enforce 
Medicaid eligibility assures this guarantee. 

• Consistent Interpretation. Those aspects of the Medicaid program that are common 
to all states -- like eligibility -- should be consistently interpreted and administered. 
The basic guarantee of who is covered should be uniform across the country; without 
a federal cause of action, it will not be. For example, under current interpretations, a 
woman who has a miscarriage is considered "pregnant" and therefore eligible for 
services for complications arising from the miscarriage. Under the Governors' plan, if 
a state improperly denied those services, she could no longer go to federal court to 
enforce her right. The issue would instead be litigated in fifty states; in some states, 
she would receive care while in others she might not. 

• Significant Limitation of Remedies. The remedies available under state law are 
generally more limited than under federal law. Very few state laws allow beneficiaries 
to obtain injunctions against the continuation of policies found to be unlawful or to 
recover attorneys fees. 

The Governors (and the conference report) claim to maintain a right to sue in federal 
court through the Secretary of Health and Human Services. However, this poses three 
problems: (!)the Secretary can sue only if a state is in "substantial noncompliance" 
-- a much higher standard than exists today: (2) the Health Care Financing 
Administration will become involved in greater numbers of lawsuits and face 
significant new administrative burdens; and (3) it is unclear what remedies are 
available. If the only remedy that the Secretary can seek is the withdrawal of federal 
funds, this would cause significant harm to the beneficiaries that the Secretary is 
supposed to represent (and might even make this remedy unusable). 

• Departure from Other Federal Statutes. Eliminating the federal cause of action 
would single out Medicaid as the one federal statute that confers individual rights that 
could not be enforced in federal court by its intended beneficiaries. Such an 
unprecedented step would be seen as a signal of second-class status and would set off 
a massive reaction from beneficiary groups and their allies. 



PRIVATE RIGHT OF ACTION 

A Federal Private Right of Action is Important to Maintaining the Guarantee. The NGA 
proposal (and the Congressional conference report) have eliminated any federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under 
Medicaid would be limited to state courts and state law. Only the Secretary of Health and 
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries. 

Both Republican and Democratic Governors want to reduce the number of Medicaid cases 
filed. In addition, they do not want court decisions from federal courts in other states to have 
any effect on how they run their Medicaid programs. While, under their proposal, cases 
heard in other states' courts would no longer have precedential value, it is not likely that 
fewer cases would be filed; they would simply be filed in state court. 

Since the inception of the Medicaid program, a person eligible for Medicaid has had both a 
guarantee of access to certain services and the right to enforce this commitment. We believe 
that preservation of the federal cause of action for individuals to enforce Medicaid eligibility 
assures this guarantee. 

• Consistent Interpretation. Those aspects of the Medicaid program that are common 
to all states -- like eligibility -- should be consistently interpreted and administered. 
The basic guarantee of who is covered should be uniform across the country; without 
a federal cause of action, it will not be. For example, under current interpretations, a 
woman who has a miscarriage is considered "pregnant" and therefore eligible for 
services for complications arising from the miscarriage. Under the NGA proposal, if a 
state improperly denied those services, she could no longer go to federal court to 
enforce her right. The issue would instead be litigated in fifty states; in some states, 
she would receive care while in others she might not. 

• Significant Limitation of Remedies. Most state laws establish higher hurdles for 
plaintiffs and provide less relief than federal law. Under most state statutes that allow 
courts to review administrative actions, there is no de novo review (the record before 
the court is limited to information considered by the agency) and relief is granted only 
when a claimant can show that the agency action was arbitrary and capricious, not 
merely wrong. In addition, most state laws do not allow beneficiaries to recover 
attorneys' fees, making it more difficult for them to afford legal counsel. 

The NGA proposal (and the conference report) maintains a right to sue in federal court 
through the Secretary of Health and Human Services. However, this poses three 
problems: (I) the Secretary can sue only if a state is in "substantial noncompliance" 
-- a much higher standard than exists today; (2) the Health Care Financing 
Administration will become involved in greater numbers of lawsuits and face 
significant new administrative burdens; and (3) it is unclear what remedies are 
available. If the only remedy that the Secretary can seek is the withdrawal of federal 



funds, this would cause significant harm to the beneficiaries that the Secretary is 
supposed to represent (and might even make this remedy unusable). 

• Departure from Other Federal Statutes. Eliminating the federal cause of action 
would single out Medicaid as the one federal statute that could not be enforced in 
federal court by its intended beneficiaries. Such an unprecedented step would be seen 
as a signal of second-class status and would set off a massive reaction from 
beneficiary groups and their allies. 

• Elimination of Remedies under Civil Rights Law. While it is not clear that the 
NGA intends to go this far, the conference agreement precludes the right to enforce 
civil rights laws. Protection against discrimination in state programs has been 
established under the Civil Rights Act of 1964, the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975 and the Americans with Disabilities Act of 1990. If 
this is what the Governors intended, the civil rights community is likely to be very 
concerned. 

Your Proposal Increases Flexibility While Maintaining the Guarantee. Under your plan, 
you eliminate causes of action by providers over payment rates by repealing the Boren 
Amendment. This removes state officials' greatest source of concern over litigation and the 
most frequent basis for cases filed in federal court. 

Your proposal maintains current law on private enforcement of beneficiary rights under 
Medicaid. You could take steps to address the Governors' concerns by separating eligibility 
claim::; from some benefits claims. On eligibility issues, which are most closely linked to the 
concept of a guarantee, individuals would retain their current right to bring suits in federal 
court. However, individuals would be required to exhaust a state administrative process 
before filing in court. Most claims involving benefits would be heard only in state courts. A 
benefits claim could be heard in federal court only if there were an allegation that the state 
plan or a contract between the state and a provider violated a provision of federal law. 
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President William J. Clinton 
The 'White House 
Washington DC 20500 

Dear Mr. President: 

TO 

February 20, 1996 

Re: A Federal Private Right of Action for Medicaid Beneficiaries 

84562878 P.002/004 

I am writing to urge support of a federal private right of action for Medicaid beneficiaries. 
I understand that the Governors and.the Congressional conference report have eliminated any 
federal. cause of action by Medicaid beneficiaries. The Secretary of Health and Human· Services, 
how•:ver, could bring an action in federal court on behalf of Medicaid beneficiaries. 

It may be tempting in times when the country is seen to be highly litigious and when 
Medicaid recipients are sometimes thought to be undeserving to severely limit access to the 
federal court system. However, such a limitation would be highly unjust .and discriminatory. If 
Medicaid beneficiaries are to have certain federal entitlements, as you have so ably stated on many 
occasions, then they must have a federal forum to enforce their rights. Absent federal jurisdiction 
over Medicaid disputes, the poorest and most wlnerable of our population would be left virtually 
remt~diless. A federal guarantee of health services without any remedy for its deprivation has no 
meaning. 

One could conceive of many circumstances where it would be inequitable to leave 
Medicaid beneficiaries without an effective method of enforcement. The most obvious cases are 
wheire states do not follow federal guidelines ·and wrongly exclude a vulnerable class of citizens 
frorr1 coverage. Alternatively, particular persons -- sometimes impoverished women and children -
- maybe found to be ineligible. These individuals are left ~th no federal recourse. 

600 Ntv Jmry Avm11t NW Wasllingron DC 10001.zo1s 

lOZ-661-9000 FAX 101-661-9114 
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President William J. Clinton -2- February 20, 1996 

We are entering an era of strict cost containment in the states, with many state Medicaid 
programs aggressively moving to managed care arrangements. I am not opposed to managed care, 
but it is well kno"Wll that occasionally they refuse to cover costly, but potentially life saving 
medi1:al treatment. In such circumstances, access to the federal judiciary may be the only way that 
citizens can get the medical treatment they need. When I served on the President's Task Force on 
Healt:h Care Reform, we discussed possible limitations on access to the courts in depth. We 
concluded that, although sometimes the right of access was abused, it was absolutely essential to 
protect the rights and health status of vulnerable beneficiaries.· 

Granting access to the federal courts is also desirable on legal policy grounds. Federal 
review is the only method of ensuring that the Medicaid program utilizes consistent criteria, 
standards, and procedures for everyone in the country. It would make a mockery of the Medicaid 
program if one State maintained standards considerably lower than others, and where some state 
courts were prepared to validate claims that were ignored in other states. Lack of consistency and 
uniformity in a federal program which led to invidious treatment of residents in certain states 
would be most unfortunate. 

The need for uniformity and consistency of interpretation is well understood. This 
propc>sal would tnake Medicaid perhaps the only federal entitlement program that did not permit 
an individual right of action to the federal courts. ·'' 

The arguments in favor of the limitation of judicial access are not well conceived. The 
desim to reduce the number of Medicaid cases filed is not based on any data to show that the 
current right of access has been significantly abused, or that the decisions of by the federal courts 
have been unreasonable. Moreover, it is unlikely that this proposal would result in fewer court 
cases~ actions would simply be filed in state courts. 

It is true that the Governors and the conference report would continue to allow a right to 
sue in federal court through the Secretary of Health and Human Services. While such a right is 
welcome, it is insufficient. The Secretary would likely behave quite differently depending on his or 
her political affiliation and the current Administration po~cy. This might leave beneficiaries 
withc,ut a rigorous supporter in the executive branch of government; it would require an executive 
branc:h decision to permit access to the judiciary. In any case, the Secretary would probably have 
resources only to bring cases that affect large numbers of beneficiaries; this would leave the single 
vulnerable beneficiary powerless if the Secretary did not take up her case. Moreover, the 
Secrc:tary could only sue if the state was in "substantial noncompliance" -- a much higher standard 
than ·exists today. Finally, it is unclear what remedies would be available. 

In sum, it would be unfair to single out Medicaid as the one federal statute that confers 
indivildual rights that could not be enforced in federal court by its intended beneficiaries. It is 
important to emphasize that the entitlement at issue here is nothing less than the health of poor 
people and their families. As we enter an era that understandably seeks to downsize government 
and reduce health care costs, we must also ensure that we treat persons with respect and dignity, 

, .. 
~~ I 
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President William J. Clinton - 3. February 20, 1996 

and we assure access to minimally decent levels of health care. I know that given your admirable 
record on health and individual rights that you have thought deeply about this subject. 

Yours Sincerely, 

Profossor Lawrence 0. Gostin 
Co-Director, 
Georgetown/Johns Hopkins University Program on Law and Public Health 
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194 SRI> FEDERAL R•WORTl::R, 2d Sl::J!!~S G.___.. __ 
Supreme Cour: nottd in ll'l'lrn'or & Gulf. to the date of f!Hns o. 
supra, ancc." We agre~ wit~B-.tAf..Jl;ic ._,_.., 

f Lji1c labor l\rbitrat;J~'s ~oure~ of la .... · is that thi11 term is not 1.1 Y//fA &l\d was, 
not l'Onfinf'd to the cxpn:':>~ fll'ovislon11 o{ cheretore, open to ar ~erpr~tatlon. 
the contract, as the industrial cr.immon Be~ause we cannot say that thG arbilrator's 
law-the pra~lic.:os or th~ indu::MJ' ami !nteri;iretation dooa not take ita esr.en!!e 
the ahop--i~ equally a j.lart eif the collec· frorr. the CBA, we likewise must uphold the 

"'tive bargaining 11.greement al~hourh nul judgment or the arbitrator. 
expressc·d in it. Tne labor arbitrator i~ We concll.ld11 that the dl!1trict eourt's 
ui;ual"ly eiio~en because of the parties' judgm~nt that the arbitrator had jurisdic· 
confidence in hi1 howlcdge o( the com· tion to decid~ the ubitrablllty questions 
mon law of the ithop snd their tru!lt ln h!R was correct. We a.lso eonclude the is;sue of 
persona~ judp,ment to bring to bear con· lnswrance benefits was, in this caae, arbi· 
sidl!ra.tiomi which are l'lot expressed in trable and that the arbit.ralor's '""":ltd 
the contract llS rrittirin for jud~ment. d!'3.W8 I~ >;!ssenre rrom the parties. agree· 

:J8!! U$. a.i &Bl-B2, l!O S.Ct. l:\l 13~2-53 ment& in all respectl'i. Therefore, the judg· 
We conclude the dislrir.t courl dlrl not err in mcnt of the districl cour~ enforcing the 
i.;plioldlng the arbitrato.r's u:;~ of pa&t prac· arbitrator'• award is affirmed. 
tict; to determlno the ernployt-es on !ayof! 
"'·ere entitled to ln1n1r"nce benefits. 

[81 Franklin Electric al~o ar"ues the 
district court arred in u,1.1huldin1 the arbi· 
trator's awnrd in light of hiis previoua find· 
ing of fact thal Lhe parties had settl11d lhc 
issue of ina"Jra11ce bcnefit;S during th~ir 
eft'ec~ h;;.rgalnlni· Aflpellant arg\ae& the 
Rrbitrator 11my not liecond ~ue::is the discre· 
tion ot Lhr partiell \llader the guise of con· 
t1Lr1.dni i:imLiguouP. contract l:iingu11.ge:. 
Jfa,1Jiatttw Coffee Co. l'. !11/trnational 
Rrothilrhood of TNmz.~l'er~. Chauffeurs, 
Wa rt•liou..scm im and Helptrs of A111trica, 
LC>Cal !lit!. C8B. 743 F.Zd 621, 623 (8th Cir. 
l '84) (~iling Timken Co. v. LoC'a I Vt1ia~t 
No. 111J. United Steelworkers of Amer· 
iM, 482 F.2d 1012 (6th Cir.197S)}. As the 
rii;;Lrlct co;.art noted. howt-ver. there wa& 
,,ome amblg~!ty ill the corrt:$p011dcnce !Je-
1.w~en the parlie& i.11 to wl:et her the i8&ll'1 
o( in9wrunce benefits h~U Rcturilly been $~t· 
tied duti:iR the e~ft!cts:. hiirg:\ining Be· 
cnuse lht record Ji!;elo~es thet-E! was some 
arnbigult~·. w@ cannot s11~· the arbitrator 
exl'ccded his r.uthority il'l rt.suh·ina th.ist> 
::imhiguit;1)S. in favor nf granti11g \nsurflnce 
bt"ni::rits to th1:1 lR.!d or! er11ployces. 

F'rAnklin Electrie laM G ri1.11ts thi\t the 
arbitrntor':a award should be vacated be· 
r1hu1c iL violateli the oxpress limit21.tior. or, 
award:::. 1m forth in the CBA at itrticle 5.4: 
"Any claim nr :.award mnde !n t1ettli:ment of 
ri grit!\"llnr.e shall not uceerl :~o days prior 

Glenn C. WEAVER. T.G.. and Mark 
Mornot. Individually end on beha.lf of 
all others 1imilarJy situated, AppeJleeil, 

Y. 

Mlehael REAGES. Director of the Mh· 
•ourl Department ot Soclal Servlcea: 
and J111ne 1". Kruae. Dlrecior of the M\1:1. 
souri Dlvl1ion of ~ledlcal SerYict!s, AP· 
pclhmts. 

No. 88-2560. 

l.inited State;; Courl of Appeals. 
Eighth Circuit. 

Submitted April !8, 1989. 
Decided S~pt. 25, 1989. 

Rchearin~ and Rehearing En Banc 
Denied ~O\', 6, 1989. 

Clas11 ot ~kdicaid ellglhlC! im.liridL:els 
disa.blt-d by At:'quired Immunodeficiency 
Syndrome (AlDSl broughl action challe11g· 
Ing Missouri Medicaid rule precluding cer· 
tain Medicaid r~ipier.tfi with AIDS Crom 
receiving reimbursement for drug AZT. 
The Vnited Stuea District Court for the 
Western District of Miuouri, Scott O. 
Wright, Chief Jud,e, entered judgment in 
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W.l!!AVER v. REAGEN 195 
Cuna a'6 F.ld ltt (Ith Cir. 1 ... ) 

favor af plaintiffs. 701 F.Sup1>. il7, and 4. Social 8~curlly Rnd Public Welfare 
i\j)peal was tl\ki.on. Thr Court. of Appeals, ea2U.75 
Roaii, Senior Cir<'uit Judr!<t, held tha.t statr State's µ!an for determining e!igibilit)' 
could nQt dt>(oy Medit:.iid co· .. cirage of AZT tor me<li~al ai;si1ta1lce must be reasotiable 
w AIDS. p11.ti~11li v··ho were eligible for a.nd con:;i1;tant with objectives or Medieald 
Med!caid t.nd wr.osc physlcla.r.s had certi- Ac:L. Social Security Act, §§ 1902(a)0 71, 
fied that AZT wi;,s medi~a:ly 1'1ec~·~,1;ary i90&l11)(12}, as amended, 42 U.S.C.A. 
tree.bnanL. §§ J 396a(a)(l."l). l396d(a)f l "l). 

Affirmed al modi!i€d. 5. Sodal S•curlty and Public Welfare 

l. Admini~lrMlve La"' Bild Procedure 
GJii76l 

ln revlewb~ nonadjudiciltory federal 
agen.:y 11<:Llon. •'ourt is limit(~o to dec!ding 
whe:h!!r action i:; arhimiry, 1:J.pr!eioulf., 
atnu1e 11f discretion or otherwise not i~ ae· 
:.-o?"d11nce with the law . 

2. Social Secur.il.y and Public Welfare 
~i41.60 

Although ~tatc's p>ittieipaLion in 
~!edlcnid pro.:ram ia voluntary, onc-e !!late! 

chooses to p11.rlidpMe ir. program it muat 
~omply with !ederai i>~tutMy and regula· 
t cry rrq l!.ir~ment$, including- req uir<:!ment 
that participating llt.lltee provide finencial 
aui~t:ar.ce for in-patler.t h~1~pi1.a\ services. 
out·patient hospital SArvirc~. laboratory · 
a11rl X•ray l>&l'Vic<"!t:., !>killed nlll'Sil'lg rac!Hties 
and µhysk•i1m'!' 11er·-..·ices. Social Se.cur!tr 
Ac:l, H 1901··1926, 1902(a)(l0), 190&{R)1.1-5), 
a" amcmdetl, 4Z l.i.~.C,A. §§ l396-l896i;, 
13uGa(a)(l Oi. 139Gd(a)(l ~5). 

:l. s~·cial Storurily and Public W~Uare 
~Z.Jl.fiu 

On~e ~tal~ chGtoSe$ lo Coffer rpriontsi 
r:·.1:riir:i.I l'.!:'r\"ici::s under ~l~dic:'l:d Act. it l1i 
l.1v 1Jnd w a~~ in comµih~nCJJ with thf: A~t 

Rnd tht ap;:ilii'.ah!e re1?lllatior,f. in ~he imple­
rn€r1ti'ltion of thc.;:.e sen·ir:<'r., inch.idlni re­
quirErnf'nt thnc uuch s.ervlce be suWciont ir. 
-.mount. duration, and sC'ope to rt!?.sonnol:; 
:~r~1ie"e its parpO$e. Sor:i~I Seturily Ai:t, 
;.~ lf.l\ll(aJll7), 1905(a)(J2), :111 rtrnH1dert, 42 
L'S.C.A. §§ lS86P.tMOii, 13D6dli.)(l2) . 

'Thi! Hm<Oll.A[ji.J: WILl.li\M H. TIM~l:.RS. 
rni1ttl S1;;i:r.~ s~niN Ciri:ul1 JL1dse for 1h" St'· 
~n:! C;rci.;I\, ~i1:i1110 hy dl!siKMtiOll. 

l. P\:1lit1iffs pri11'!'!!,c:d ju:i~Ji(•i~'ll in 1k!' di81tl~t 
tO\il'I .;,n 2S L'.~.t'. ~ 13'; (o.-isinal ji,;ri,~IMlon 
t1f ali ri' ii r11:m~:'i arhln41 ;.i11d~·· th.: Conr,1!1u· 
•k·n. 1~11·1 o;· 11ca1ic~ or 1lu! t111hod Sto:tlC'&) And 

~20.90 

StAte could not deny M~dicaid ~over· 
age o! AZT to Acquired Immunodeficlenc~· 
Syndrome (AIDS) patient.I who were ellgi· 
bit! for Medicaid anc whoae physicians had 
certi!it=d thilt AZT wa.i; me<lica.lly neccs6ary 
treatment. Social Si!curity Mt, §§ l~Ol-
1926, l902(a.}{10), 1906(&.)(~-5), as amended, 
42 'U.S.C.A. §§ 1396-l896s, 1396a(a)(10), 
1396d(a)0-5). 

Bruct> Farmer, JeC!erson City, Mo., for 
appellants. 

Ann B. Lever, St. Louis, Mo., for appel­
lees. 

Before FAGG, Circl.li~ J1,1dge, an·j 
ROSS and Tr M BEns, • Senior Circuit 
Judges. 

ROSS, S"nior Circuit .Judge. 
Appellecs/plalntiffs Clenn Weaver, T.C., 

11nd Mark Momot iire members of a class o! 
Medi~Qld elliible ind\\'iduala (plaintiffs) 
who are diubled by the dise&1e Mquir~d 
l:nmunodef:clency Syndrome (AlDSi. 
F'lllintiffs filed 11.1it lgainst ~1ichaei fteag" 
en, Dire~tor of the Missouri Depi\rtmont ot 
Sc.cial Sen ice&, ar:d JBne Kruse, Director 
of the Missouri D:•:isior. of Medical Ser,•ic· 
es (de!endant.'ii) daimln' that defendant;; 
had violated their statutory r:ght to 
}ledic!>id benefits by denying co\'erage of 
the drug Retrovir (formerly known as az.i· 
dothymidinc or AZ"r°J for tr~atment of their 
AtDS. 1 fir.ding that AZT was medically 

28 U.S.C. 6 1l43(a)(3)11nd (4j (oriJinal jurisdlc:· 
!lon of all civil actions 10 rcdrc>5 lhr drpri,·11· 
tlon, under color or S:atc law, CJf any rljht. 
privllrge or lmmurii:y stcured by the Col'ISllP,;• 

tion of th" l.'n'.ll!d S1atcs er by any Act of Con. 
gr.:" pr°'·idinj far tqual rll)ht5 or civil ril!lha o' 
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riecC'~!Wlry treatment, ~he United State!'> DI~· 
trict C(•urt for lhl! Western Dir.trict af Mis· 
s.ouri granlt!•i plaintiff:;' motion for summta· 
ry jud~ment and enjoined MiHouri off:cials 
frorn denyinK; <'OVerngc of AZT to the vlain· 
tiff chm. We affirm. 

1. 
Cil.uscd by <1n in{~ction with the h.irnan 

imnrnnodr.ficiency \'11'1-'I (111\'J, AIDS i:; 
eh11.n.cteri~~d by a cornpromi1ed tunction­
inp: of tho immune i:;y~~m. li!e-thrcllt~ninK 
Of>JlOrtunlstic infections, ucoplesia or the 
ubnormnl de\·elopmcnt of t.urnore, and a 
fatal outcome. Infection with the HIV ''i· 
rus i11~·oh·1~~ vi.uiuug ~ta~es from testing 
posilivc for the A IDS vir'.ls, to AWS-rda. t· 
ed complex (A RC), Lo ~he Al PS disease 
Itself, AcC'ording t.0 ~he Cont.on for Dis· 
ease Control guidelinef, 11 diagno&l& 0£ 
AlL>S la made when there is labor11.tory 
t'lld~ncc of mv infection coupled with cer· 
t&in indic!ltor diaeases or opportunistic in· 
foctions. The lndlc&tot diseaspi; inelude 
tuch conditioni; a' e~ophai:c11l c:andidia.si,;, 
Kiapo&l's Sarcoma, pncumocystip; carinii 
pl'lounionia (PCP), HIV encephalopathy 
(A!DS dcmicntil\), nr HlV WA!ltlns: syn-
drome. ~~_,...,,...., 

n Mar~ 20, 198 he Food and Druir 
Adm • . · 1 A) ar..nounceri it.<i ap· 
proval of AZT u1:dC'~ the brand name Retro· 
\'ir, tor the! treatment of AinS. The 111.bel· 

. iug ap;1ruv1:d by the FDA far A2T 111lated: 
"· RCltro~·ir capsules i;re Indicated for lhe 

managemont er certain adult ilaliel'ltA 
with i;ymptornatk HIV infection {AIDS 
and atlv11.11c~d AHCJ whil h:i\·e a hi~tory 
u! cytologically confam~d Pm:-1.Jrnocys1i~ 
carlnil pneumonia <PCP) or an ab~oluti:i 
CD4 IT4 heliier/inducer) l;•inphc.::yte 
count of l~u th11n 2.0{l/mrn in the perir>h· 
era! blo1>d beforl! therapy is begun. 

Al the time this tt<:tior. Wli» filed on Ji:iy 
C. Hl~'7, the SU>.te of Mi11:1ouri did not pru­
dde any Medie11id ciiverage for AZT. 
Three dr.y1 lfler the 6uit was filed. the 
Mi11&ouri Department of Social Services 
vromuliakd an emel'g11ncy rule, providin£ 
Medi~nld c1lveragc of AZT ~rndcr certair. 

111l perS.0!"15 wllhln ll:r juri>dinioi\ or the L'nlied 
S111es). 

diagnos~s or conditloris. Adopted u & J>@r· 
marwnt rul~ with minor modificationa ef. 
fQctive November 12, 1987, Missouri tel'J­
hnion& now pro·1ide coveraee for AZT aa 
follows~ 

The availability of the drug Zidovu· 
dine, formerly known as Aiidothymldine, 
for Missouri Medicaid coverage shall be 
limited to only tho1t eligible recipients 
for whom the prescribing phy~idan has 
es~bllah,d a medical dla1nosis of ac­
quired lmm1modeficicncy r.~ndrome 
(AIDS> and who have a history of cyto· 
logically con!irined Pneumocystis carinii 
pneumonia (PCP) or an absolute CD4 ('N 
h~iper/im.lucer) lymphocyte count of less 
than two hurtdred (200) per cubic millime­
ter In the peripheral blC10d before therapy 
is begun. 

Mo.Code Rtl•· tit. 18, § 70-20.110. This 
language is virtually identical to FDA's 
approva.l statement for thE' drug. 

At the present Lime, the drug AZT is the 
only appNwed treatment ot AIDS or ARC. 
While there are treatments for particular 
opportuniatic infections which the AtDS pa­
tient may deve\gp, AZT i& the only ap­
pro\·ed drug which acts on the Hl\' virus 
iti;elf. 

Although plaintiff Glenn Weaver. who 
h~d suffered from pneumocystis carinii 
pneumonia (PCP), became eligibl(l for 
M@riicaid covcra1e of AZT as a result of 
the cha11g-e In the Missouri Medicaid r1.1lei;, 
the pr~:cit':1t llt!tion wa& continued when oth· 
er plaintiffs were G"rantod leave to Inter· 
\'f'l'le. The new plaintifta ~urfered with 
AWS and certain AIDS indicatQr discasee., 
but did not mQet tht! re:>trieted medical 
condition~ ncc:euar)· for coverage o! AZT 
1.1nder Miuouri's M cdicaid rule (history of 
PCP or an absolute CD~ lyrnrhocyte <'OUf'lt 

balow 200). for exl\mpl~. plaintiff Mark 
Momot W&I di:i.gnosed RI'> inf!cled with the 
A !DS ~·irus and suffering f!'om oropharyn· 
gea.l/esophag~al eandidiasis, an AIDS indi­
CU(lr disease, as well ill aigni!icant diar­
rhea, te'ler, sweats and lymphadenopathy. 
ln order to pre\·ent or retard th~ progres· 

J uri~dlcllon or 1hla ~(ll.lrl is invokf!d pur.uam 
10 :zll u.s.c. § 1291. 
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aion of the diseue to a more serioul! HI· 
nell:\, hi:; ~rgon:.l physici1n pr·e~cril>ed 
AZ'r. However, bE:cauae fffomct had no 
histol'y a( PCP 11.nd his C04 cuunt had not 
dropf1ed below 200, Missouri Medicaid de· 
nied covcr;sge of hia AZT prescription be­
C\UllC ''he did not n'l@l,\t -~Cl dil\j?llOJiiiR crlLA· 
ri1i •~·\ forth in tht! suite re~ulation." 

Th!! Clise wa~ i1uLmlttcd to the <fatrict 
L'r)Urt 00 t:CUS!i·n10tions for S\,llT\!rll\ry jurlg­
rnCM. On S('pter.1Ler 29, 1988: lhe district 
court 5trantcd plaintiffs' motion for aumma· 
ry judgmont and certified th<: µ\aintiff 
d1ts11 701 F.Supp. 717. The d:ns so c~rti· 
fird is defined H: 

All persons in Ml:iscurl who would hav~ 
or will be determined oligible for 
Madic:llid !ind whc are infected with the 
[A !OS vlrueJ anJ who!!e physician1 ha•;e 
or will in the !uture pres;cribr. the drug 
Retrovir for their trt!i.l1ncnt and who do 
not mei:t the nwdieal criteria set forth in 
(Mis~0\,1.ri':> Medkaid rulcl for Medicaid 
co,·crDie of AZT. 

Tire trial co1,1rt hdd that defendants' rull' 
limitinJ ~ledieflid roverage of AZ'l' to only 
those r~dplents who meet ccrltlin dlainos­
t :e criteria or conditions violated tedl!ral 
'\lerli~:i.irl law, 42 C.F.R. §§ 440.230(0), 440.­
Z~O(b), •nd 4i U.S.C. I 1983. The district 
i:ourt founcl that AZT is medically nec~s­
~ary trcatmenl !or individuals in the piain· 
tiff cluss who do nol. fit within the restric· 
'.i~·~ criteria nf Mi:;.sol.lri'A M~dkai<l rule. 
T\.~ ci:ittrt. therefore. l'!njc>ined Mir;souri of. 
'.·i,·ial~ frot!l denying co\·~rap;e of AZT Lo 

"f 1\·i·si:,ns oligible for Medic11id and in!ectt-d 
\1i1r, the AIDS \·irus.'· 

11. 
( 1) lt. revil'lwing non~djuclicatory feder· 

;;! ti~ti'n('y ~clk•n. u j:o\lrt hi li!":'liled to dccid­
T:_: wi'IMht.:r •he M:tion is arbitrar~·. ~Apri· 

..:i.;,".;,;, an ubuoe of dist:rt>t\on or otherwi~r 
:.~l in ~ccord:i.nc•t- with the law. Ser. Cili· 
:r1u to Prr.$~ri•t' Orartim Par/...', Inc. t'. 
!'oipl', 401 U.S . .;oz, 416, ~l S.CL. 8l4, 823, 
~~ L.F:d.2d 136 (197lj. "Although the ar.· 
1wer iii far fNm clear." at l!:a$t one court 
i:~~ 11.:uumcd without dt!r.iuin, ihnt a court 
"i• 1~1nitkd to rh·iew the actions of OL Slate 
:.;~i:nc~· :1dminl~\111ril'lll f~dual Mt'd 1C'Ail'! 

funding as il would re\'iew the actions of • 
ft:deral agency." Mississippi Hosp. A11s 'ti, 
biC'. L'. Hr.rkler. 701 F.2d 5!1, 616 (5th 
Clr. \983). See a{$<J Clcillr.im Coutt(V t•. 
WnJihir1gto,1 Statr Dept. o/ Tl·an.,p., 849 
F.2c! 4'24, 429 n. 7 (9th Cir.1988), cert. de· 
1ried, -- U.S. -. 109 S.Ct. 790, 102 
L.Ed.2d 782 119891. 

!21 Title XIX of the Social Securit~· Act, 
42 tJ.S.C. §§ 139i)...18961, commonly known 
as the Medi~aid Act, is a federal-state coop· 
erative prcgr&m design~d to prcviJe mcdi· 
cal assistar1ce tQ persons whose Income ond 
reaourr.:€s are lnsu!ficicnt to meet th~ CQsts 
of medical care. A!thuugh a st:ite's p&rtic· 
lpatlon is voluntary, once &i stale chooses to 
particlpat~. in the program it rnust comply 
with foderal atatutory Rnd regulatory re· 
quircmenl.S, Alucinder v. Choate, 469 U.S. 
287, 289 n. l, 105 S.Ct, 712, 714 n. 11 83 
L.Ed.2d 661 (198;)): Elli8 t'. Puttr.rson. 85U 
F.2d 52, 54 (8th Cir.1988); 42 U .S.C. 
§ 1S96a, including the re(luiremcnt that 
J"&rticlpating states pro,·ide !!nancial assist· 
an~ for ln·p~tient hospital 1er\•lces, cut-pa­
tient hospital ser\'ices. labl)ratory 1rnd J(-l"RJ' 

ser\'iccs, skilled nursing facilities and phy· 
siciirns' eervic:es. See 42 U.s.C. 
§ 1396a(a)(l0) ~nd O l896d.(a)(lH5). 

l3l The participating at.ate may P.leo 
ckct \.o providu other optional medical p;ci·· 

vices such aa µrt-:;cription druge. Sci! 42 
U.S.C. § 1396d(:.1)(l:2). One~ a state choos­
e& to ofier such optional servi<:e:> it le 
i:>oun<l Lo act in compliance with th(' Act 
Md the applicable regulation• in the. imple· 
menta~ion of those st-rvice1, see Eliis '" 
Pattl'>'6'01l, sup1·a. 859 F.2d at 56; .\fryers 

r. Rrnga11, 77tj f.2d 241, 2-!3 (8th Cir.1985). J 
including the requirement th1H "[c)ach ser­
\'JCe must be sufficient in amount, dur~llon, 
and licope to reasc::t· ~ it~ pur-
posti," 42 C.f.R. ·H~.2~~b_. 

(ii] Al~ho1.1gh a state has eonaidi'rnb!c 
discretioli in Cuhioning its Medicaid pro· 
gram. the disc.retlo:i or lhe. stat~ i!! not 
unbridled: "[A state] rr.£1~· not arbitrarily 
deny or reduce the amount, durRtion. or 
1coti1i '1f a rcci ~iri:.d &ervi~e • ' • lO an 
oth@rwise eligible recipient aolely b~enuse 
1.:f the dingnosi&. type of illnesR or condi-
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~·e 1d. a.t 4~4~H, ,' .C.:t. !It ~:3 0-7 
iOllf. lt&tut.Ol"}I QU!:f:tiOnS Mliht be present• 
od if a atate Medicaid plan excluded neces­
aary mcdlc:al lreatment !torn lta cowir· 
agc''i; Pinn~ke v. P'."t:isaer, 623 F.2d 5411, 
548 n. 2 (gth Cir.1980). 

(~] Jn the preaent cas~, defendants ar· 
i\11: th11t their reli1&n\:e on t.he FDA's ap­
proval 11tall:!ment in limiting coverage ot 
A ?.T to only those p;stient.a who meet ccr· 
t..ain rnedlcai criteria ii; a reasonable exer· 
cise of their discretion to place limitations 
on covered service& t>ai;ed on medlc11I neCC!s-
11ily anri utilita!,!On controls. We do not 
!ind this argumE111t per1u11Sive. 

Contrfir)' to defendants' aer.cnions. FDA 
opprM~d in:lir.ations v:err. not intended to 
limit or intf!rfere with the pta('ticc ot ml.'!di· 

't.. ('.im• nor LO preclude physicians from uslnK 
their bl?'st jiJdgrr.ent !n thr. interest of th' 
patient. Instead, the FDA ne.w drug ap· 
prCl\'l:ll process i~ inlernded to cns;.irt- 1hat 
rlr\ill'~ l'!\t:et cof'tnin :H~t\ltor~· standard;; for 
anf~t\' and c!!t1ctivencH. mMufacturing 
arld 'Mntrlll&1, and labelini, 21 C.F.H. 
§ 3l~.J05(cl (19881, and io ensure that m!l!l· 
uftlcturers markst their dru~s onl;.· (or 
thoi5e lndlcatiuns for wliic:h the drug sp1.Jn· 
sor h~u• demuni'tratcd "~ubstAntia.l ~vi­
rleni:e" n! 1dtectfvcness. Id. nt § 314.126. 

According to it dr\\i bulletin i11:sned b~· 
the FDA, 

The [Food, Dru~ a11d Cosmetic] Act does 
not, ' • • limit the manlier in whk'h a 
php.ici1:1n mny use an appruv~d rlr:.iir. 
Once R product has hcen Rpprovcd for 
marketing, s phyr.i~ian m&y prHcribl' it 
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for uses or in tnatment regimeni;; or 
patient populations thnt d!'e not included 
in appro\'ed labeling. Such "unap­
pro\'ed" or, more pret'isely. "unlabtlvd'' 
usH may be 11ppropriate and rational lo 
eertaln circumstanc1,, ind ma)', in !act, 
reflect approac:heR to drus therapy tha~ 
ha.n• been extem1i\·ely reported in medi· 
cal literature. 
The term "unapproved usci.r." is. to eol'T\e 
extent, rnlslt!ading. It ln~ll.:1des a variety 
of situations ranging trom unstudied to 
thorouchly Investigated drui usei,i • • '. 
[A)ccepted medical practlco of~n in­
C'lude~ dru2 use th•t is not "neeted in 
Rpproved drug 111 ':>i!ling, With r~iiP£'Ct to 
lt1 rol~ in medical prQctic:e, the package 
Insert is informational only. 

"Uze ot Approved Drugs for llnlab~lcd 
Indications," 12 FDA brug B1.11letin 4 
(April 1982). 

Thus. the fact that FDA has not ap­
proved labeling of a drug for a particular 
use dot::\ not necesearlly bear on those uaea 
of the drug that are e11tabfo;hed within the 
medical and seieotiCic community as medl· 
cally approptiata. It ,,,·ould be impropero 
for the State or Missouri to interfere with a 
physician'• judgment cif ·medical nei:essily 
by limiting toveraire of AZT bR&ed on crite­
ria that admittedly do not reflect current 
medi<:al knowledge or practice. 

It it' alAo defendants' position on appeal 
thP.t prescriblnr AZT outi;iJe the FDA ap­
pro\'eil indications la per se ''experimental" 
in the sense thal there i& no sc.:!tmllnc data 
derived from dinkal trials Jocum~ntin1 the 
efficacy and safety 0£ AZT u~c o;,i~ide the 
FDA guiclelineJ. Accordina to defendAnt.a, 
be('au"o 1uch AZT use is exptorimentaL It 
can nc'·ero be deemed medii!ally necessary 
Lreatment. 

ln our \·iew, defendants' definition o! 
"np@rimont " · context is o\'erly 
broarl 1i1ll t'. a r a 625 F 2d l t5,e. 
(5th Cir.l , ,irdtffi, in eonsider· 

4fill me d~erimental'' nature o! trealrnen! 
for p~rposes of M(!dicaid CO\'Crage, defined 
"ex.perlmenta.I" as a treatment not ''gener· 
ally llccepted by the proresslon:l1 medital 
community as an effective and pro\·en 
trutnient for the condition" or "rarely 

.... \ 


