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or mental illness or mental retardation, and who has

ot continuously resided in a nursing facility for at l¢ast
30, months before the date of the determination/ the
State must, in consultation with the resident’s farfily or
legal representative and care-givers—

(I) arrange for the safe and orderly discharge of
the resident from the facility, consistent/with the
requirements of subsection (cX2),

(IIY, prepare and orient the residept for such
discharge, and

(IIT) provide for (or arrange for th¢ provision of)
such sp¥cialized services for the mgntal illness or
mental ratardation.

(i11) RESIDENYS NOT REQUIRING NURSING FACILITY SERV -
ICES AND NOT REQUIRING SPECIALIZED/SERVICES.—In the
case of a resideRt who is determinéd, under subpara-
graph (B), not to Yequire the level/of services provided

by a nursing facility and not {0 require specialized
services for mental\illness or mental retardation, the
State must—

(I) arrange for the safe And orderly discharge of
the resident from he fagility, consistent with the
requirements of subsectign (cX2), and

(II) prepare and ogtent the resident for such
discharge.

(iv) ANNUAL REPORT.—Fach State shall report to the
Secretary annually concerning the number and disposi-
tionw?f residents described in\each of clauses (i) and
(i11).

(D) DENIAL OF PAYMENT/—

(1) FOR FAILURE T9Y CONDUCT PRBADMISSION SCREENING
OR ANNUAL REVIEW.—No payment \may be made under
section 1903(a) with respect to nursing facility services
furnished to an /ndividual for whom %} determination is
required under/subsection (bX3XF) or Yubparagraph (B)
but for whom ¢he determination is not made.

(ii) FOR CERTAIN RESIDENTS NOT REQUNRING NURSING
FACILITY /EL OF SERVICES.—No payment\nay be made
under sectfon 1903(a) with respect to numnging facility
services furnished to an individual (other than an indi-
vidual déscribed in subparagraph (CXi)) who, does not
require/ the level of services provided by a\ nursing
facility.

(E) PERMITTING ALTERNATIVE DISPOSITION PLANS.—With re-
spect to/residents of a nursing facility who are mentally
retarded or mentally ill and who are determined der
subpafagraph (B) not to require the level of services of sych
a fagility, but who require specialized services for mental
ililngss or mental retardation, a State and the nursigg.

x€ility shall be considered to be in compliance with the
requirements of subparagraphs (A) through (C) of this para-
graph if, before April 1, 1989, the State and the Secretary

Gee Vol. II, P.L. 100-203, §4215 (a8 amended by P.L. 101-508, §4801(bX5XB)], with respect to the
required annual report to Congress.
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aye entered into an agreement relating to the dispositiop-o
esidents of the facility and the State is in compHance
agreement. Such an agreement may _provide for
the disposition_of the residents after the daté specified in
subparagraph (C) iS¢ 8

subject to the approvs
1991, but only if, under
subJect to the agreement

is6d agreement, all residents
8. do not require the level of

as a condition of
approval _of its plan under this title, effective January 1,
arust have in effect an appeals process for indjviduals

(G) DEFINITIONS.—In this paragraph and in subsection
(bX3XF):

(i) An individual is considered to be ‘“mentally ill” if
the individual has a serious mental illness (as defined by
the Secretary in consultation with the National Insti-
tute of Mental Health) and does not have a primary
diagnosis of dementia (including Alzheimer’s disease or
a related disorder) or a diagnosis (other than a primary
diagnosis) of dementia_and a primary-diagnosis that is

.-~-  not a serious mental illness.

(i1) An individual is considered to be “mentally retard-
ed” if the individual is mentally retarded or a person
with a related condmon :

’7

-gwen-—sueh—tepm—-by—t,he—Seemta;y—m_mguJatwns,_but
dees—not—include,in-the case of a resident of a nursing
faeility—services—within-the scope of services which the
e eii d for i ] or
(f) RESPONSIBILITIES OF—-SECREFARY RELATING TO NURSING FAcCILITY

REQUIREMENTS.—
(1) GENERAL RESPONSIBILITY.—It is the duty and responsibility

o Staka with ~ of theSeeretaryyto assure that requirements which govern the
W P,(‘,\,_ provision of care in nursing facilities under State plans approved
under this title, and the enforcement of such requirements, are

adequate to protect the health, safety, welfare, and rights of
residents and to promote the effective and efficient use of public
moneys.

(2) REQJIREMENTS FOR NURSE AIDE TRAINING AND COMPETENCY
EVALUATION PROGRAMS AND FOR NURSE AIDE COMPETENCY EVALUA -
TION PROGRAMS.—

For purposes of subsections (bX5) and

A IN—GENERAL—
Kttr (eX1XA), the Seeretary, shall establish, by—netlater—than

fd requirements for the approval of nurse aide train-
ing and competency evaluation programs, including
requirements relating to he areas to be covered in
such a program (including at least basic nursing skills,
personal care skills, recognitjon of mental health and

0)
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social service needs, care of cognitiyely impaired resi-
dents, basic restorative services, and residents’ rights)
and content of the curriculum, minimum hours of
mltlal and ongomg trammg and retrammg &ﬂel-udmg—

(e )(~I-H-) quahﬂcatlons of mstructors and (-I¥-))procedures for
determination of competency;
6)_41) requirements for the approval of nurse aide compe-
tency evaluation programs, including requirement rela-
ting to the areas to be covered in such a program,
including at least basic nursing skills, personal care
skills, recognition of mental health and social service
needs, care of cognitively impaired residents, basic re-
storative services, and residents’ rights, and procedures
for determination of competency;
¢ )i requirements respecting the minimum frequency
and methodology to be used by a State in reviewing such
programs’ compliance with the requxrements for such
programs; and
™ tiv) requirements, under both such programs, that—
(D provide procedures for determining competen-
cy that permit a nurse aide, at the nurse aide’s
option, to establish competency through procedures
or methods other than the passing of a written
examination and to have the competency evaluation
conducted at the nursing facility at which the aide
is (or will be) employed (unless the facility is de-
scribed in subparagraph (BXiiiXI)),

(IT) prohibit the imposition on a nurse aide who is
employed by (or who has received an offer of em-
ployment from) a facility on the date on which the
aide begins either such program of any charges
(including any charges for textbooks and other
required course materials and any charges for the
competency evaluation) for either such program,

(ITT) in the case of a nurse aide not described i~
ubclause (II) who is employed by (or who
ived an offer of employment from) a facj

ng such program

ment of co3
period in which the

on a prorata

nurse aide is so e

(B) APPROVAL OF
requirements—
(1) may permi

RTAIN PROGRAMS.—Such

ams offered by or in
1es(including employ-

11) shall permit a State to find that an ind1
has completed (before July 1, 1989) a nurse aide

“*“December 22, 1987 {P.L. 100-203; 101 Stat. 1330}.
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d competency evaluation program shall be deemed to
have completed such a program approved under su
sectiqn (bX5) if the State determines that, at the timie
the p am was offered, the program met the regdire-
ments tor approval under such aragraph; and

(iii) sh rohibit approval of such a progr

(I) offered by or in a nursing facility whith, within
the previdbus 2 years—

(a) has operated under a waiyér under sub-
section (bX4XCXii) that was gr on the basis
of a demo ation that the facility is unable to
provide the\qursing care péquired under sub-
section (bX4XGXi) for a périod in excess of 48
hours during a week;

(b) has been suby an extended (or partial
extended) survey uxder section 181XgX2XBXi)
or subsection (gX2 ; OT '

(c) has been a civil money penalty
described in Aection 1319h)2)XBXii) or sub-
section (hX2XAXii) of not less than $5,000, or
has been Aubject to a remedy described in
subsectigh (hX1XBXi), clauses W), (iii), or (iv) of
subsectfon (hX2XA), clauses (i) oN(iii) of section
1819K X2XB), or section 1819(hX4),

(IT) oftered by or in a nursing facility\unless the
State/makes the determination, upon an\ndividu-
al’s/completion of the program, that the individual
i7competent to provide nursing and nursing-rdlated

rvices in nursing facilities.
tate may not delegate (through subcontract or othex-

ise) its respon31b1hty under clause (i1iXII) to the

L GUIDELIN!B FOR STATE APPEALS PROCESS FOR
FERS AND DI ES.—For purposes of subsecti c 2)(B)(m)
and (eX3), by not later October 1 ~the Secretary shall
establish guidelines for mini dards which State appeals
processes under s on (eX3) must o _provide a fair
mechani earing appeals on transfers an rges of
nts from nursing facilities

QUALIFICATION OF
ADMINISTRATORS.—For purposes of subsections (dX1XC) and (eX4),

m — the Seeretary-shall develop,

standards to be ap plled in assurmg the qualifications of adminis-

O rdmg transfers of resi-

Ckp 4 Wm ;
’z e " Laned W (A) its govermng
) l;l-ma (B) agreements wi

Ao ‘a' dents to and from the huspifals and to and from other
fuwen Wﬂ,. ) nursing facilities,
(C) disaster preparedness,
(D) direetion of medical care by a physician,

Ertaboratory and radiological services,
(F) clinical records, and




SOCIAL SECURITY ACT—§ 191fX8) 1217

(G) resident and advocate participation.

(8) SPECIFICATION OF RESIDENT ASSESSMENT DATA SET AND
INSTRUMENTS.—The Secretary shall—

A) not later than January 1, 1989, specify a minimym
daty set of core elements and common definitions for usé by
nursing facilities in conducting the assessments regfiired
undenr\ subsection (bX3), and establish guidelines for Atiliza-
tion of the data set; and

(B) by\npot later than April 1, 1990, designate oné or more
instruments which are consistent with the specification
made undex, subparagraph (A) and which a Stat¢’may specify
under subséction (eX5XA) for use by nursing facilities in
complying with the requirements of subsectigf (bX3XA Xiii).

(7) LIST OF ITEMS\AND SERVICES FURNISHED IN/NURSING FACILI-
TIES NOT CHARGEABLRE TO THE PERSONAL FUNDS Of A RESIDENT.—

(A) REGULATIONS REQUIRED.—Pursuant/to the requirement
of section 21(b) of\ the Medicare-Medifaid Anti-Fraud and
Abuse Amendmenty of 1977'%, the/Secretary shall issue
regulations, on or befgre the first day of the seventh month
to begin after the datd of enactmefit of this section'’?, that
define those costs which may bg¢ charged to the personal
funds of residents in nukging facilities who are individuals
receiving medical assistanke with respect to nursing facility
services under this title akd those costs which are to be
included in the payment am@unt under this title for nursing
facility services.

(B) RULE IF FAILURE /MO PUBLISH REGULATIONS.—If the
Secretary does not issue/the regulations under subparagraph
(A) on or before the ddte required\in that subparagraph, in
the case of a resident of a nursing facility who is eligible to
receive benefits for nursing facility Services under this title,
for purposes of segtion 1902(a)X28XB), Yhe Secretary shall be
deemed to have/promulgated regulatidons under this para-
graph which provide that the costs which may not be
charged to tle personal funds of such ‘tesident (and for
which paymént is considered to be made \under this title)
include, ay’ a minimum, the costs for routine personal
hygiene ipms and services furnished by the faxility.

(8) FEDERAL. MINIMUM CRITERIA AND MONITORING, FOR PREAD-
MISSION REENING AND RESIDENT REVIEW —

(A)/MINIMUM CRITERIA.—The Secretary shall develop, by
not Aater than October 1, 1988, minimum criteria for States
toAise in making determinations under subsections\(bX3XF)
and (eX7XB) and in permitting individuals adversely affected
o appeal such determinations, and shall notify the States of
such criteria.

(B) MONITORING COMPLIANCE.—The Secretary shall review,
in a sufficient number of cases to allow reasonable infer-
ences, each State’s compliance with the requirements of

— subsection (eX7XCXii) (relating to discharge and placement

““See Vol. II, P.L. 95-142.
“**December 22, 1987.
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active treatment of certain residents).
9) CRI’I‘ERIA FOR—M®O? AIVER ] ecretary
shall develop, by not later th#m<6Gctaber 1, 1988 criteria and
proced : pnitoring State performance granting waiv-
EYS pursuant to subsection (bX4XCXii).
(g) SURVEY AND CERTIFICATION PROCESS.—
(1) STATE AND FEDERAL RESPONSIBILITY.—
(A) IN GENERAL.—Under each State plan under this title,
the State shall be responsible for certifying, in accordance
with surveys conducted under paragraph (2), the compliance
of nursing facilities fother—thanfaeilities-of-the-State) with
the requirements of subsections (b), (c), and (d). The Secre-
tary shall be responsible for certifying, in accordance with
surveys conducted under paragraph (2), the compliance of
State nursing facilities with the requirements of such
subsections.

(C) INVESTIGATION OF ALLEGATIONS OF RESIDENT NEGLECT
AND ABUSE AND MISAPPROPRIATION OF RESIDENT PROPERTY.—
The State shall provide, through the agency responsible for
surveys and certification of nursing facilities under this
subsection, for a process for the receipt and timely review
and investigation of allegations of neglect and abuse and
misappropriation of resident property by a nurse aide of a
resident in a nursing facility or by another individual used
by the facility in providing services to such a resident. The
State shall, after notice to the individual involved and a
reasonable opportunity for a hearing for the individual to
rebut allegations, make a finding as to the accuracy of the
allegations. If the State finds that a nurse aide has neglected
or abused a resident or misappropriated resident property in
a facility, the State shall notify the nurse aide and the
registry of such finding. If the State finds that any other
individual used by the facility has neglected or abused a
resident or misappropriated resident property in a facility,
the State shall notify the appropriate licensure authority. A
State shall not make a finding that an individual has
neglected a resident if the individual demonstrates that such
neglect was caused by factors beyond the control of the
individual.

(2) SURVEYS.—
(A) ANNUAL STANDARD SURVEY.—

(i} IN GENERAL.—Each nursing facility shall be subject
to a standard survey, to be conducted without any prior
notice to the facility. Any individual who notifies (or
causes to be notified) a nursing facility of the time or
date on which such a survey is scheduled to be con-
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ducted is subject to a civil money penalty of not to
exceed $2,000. The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a civil money
penalty under the previous sentence in the same man-
ner as such provisions apply to a penalty or proceeding
under section 1128A(a). ’lgge—Seeretm-y—ahaH—rewew-each——

Tl’vm lgeasonable steps to avoid giving notice of such a survey

r)\M—QQ.’GJLL all_ through the scheduling procedures and the conduct of
the surveys themselves.
(ii) CONTENTS.—Each standard survey shall include,
for a case-mix stratified sample of residents—

(I) a survey of the quality of care furnished, as
measured by indicators of medical, nursing, and
rehabilitative care, dietary and nutrition services,
activities and social participation, and sanitation,
infection control, and the physical environment,

(II) written plans of care provided under sub-
section (bX2) and an audit of the residents’ assess-
ments under subsection (bX3) to determine the accu-
racy of such assessments and the adequacy of such
plans of care, and

(ITT) a review of compliance with residents’ rights
under subsection (c).

(1i1) FREQUENCY.—

(I) IN GENERAL.—Each nursing facility shall be
subject to a standard survey not later than 1524
months after the date of the previous standard

Qscopt- a survey ! Thre
haa. VIR N o -months.
W (II) SPECIAL SURVEYS.—If not otherwise conducted

mﬂb\ /)MWL under subclause (I), a standard survey (or an ab-

2 a0 breviated standard survey) may be conducted within
e cmduetcd not m% 4-2-months of any change of ownership, administra-

tion, management of a nursing facility, or director

R mowths T dat2 o} Tl of nursing in order to determine whether the
Wbuw y) . change has resulted in any decline in the quality of

care furnished in the facility.
(B) EXTENDED SURVEYS.—

(1) IN GENERAL.—Each nursing facility which is found,
under a standard survey, to have provided substandard
quality of care shall be subject to an extended survey.
Any other facility may, at the—Secretary’s—or State’s
discretion, be subject to such an extended survey (or a
partial extended survey).

(11) TIMING.—The extended survey shall be conducted
immediately after the standard survey (or, if not practi-
cable, not later than 2 weeks after the date of comple-
tion of the standard survey).

(iii) CONTENTS.—In such an extended survey, the sur-
vey team shall review and identify the policies and
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procedures which produced such substandard quaiity of
care and shall determine whether the facility has com-
plied with all the requirements described in subsections
(b), (c), and (d). Such review shall include an expansion
of the size of the sample of residents’ assessments
reviewed and a review of the staffing, of in-service
training, and, if appropriate, of contracts with
consultants.

(iv) CONSTRUCTION.—Nothing in this paragraph shall
be construed as requiring an extended or partial extend-
ed survey as a prerequisite to imposing a sanction
against a facility under subsection (h) on the basis of
findings in a standard survey.

(C) SURVEY PROTOCOL.—Standard and extended surveys

shall be conducted—
(i) based upon a protocol which as
developed, tested, and validated by not Tat ya1r Janu-

ary 1, 1990, and

(i1) by individuals, of a survey team, who meet such

- AT minimum qualifications as the Seeretary establishes by
not later than such date.

t »

subsection.

(D) CONSISTENCY OF SURVEYS.—Each State shall implement
programs to measure and reduce inconsistency in the appli-
cation of survey results among surveyors.

(E) SURVEY TEAMS.—

(i) IN GENERAL.—Surveys under this subsection shall
be conducted by a multidisciplinary team of profession-
als (including a registered professional nurse).

(i1) PROHIBITION OF CONFLICTS OF INTEREST.—A State
may not use as a member of a survey team under this
subsection an individual who is serving (or has served
within the previous 2 years) as a member of the staff of),
or as a consultant to, the facility surveyed respecting
compliance with the requirements of subsections (b), (c),
and (d), or who has a personal or familial financial
interest in the facility being surveyed.

(i11)) TRAINING.—The Secretary shall provide for
com ensive training of State and Federa eyors
in the con of standard and exten urveys under
this subsection, 1 ing the ng of resident as-
sessments and plans of o individual shall serve as
a member of a ey team the individual has
successf ompleted a training an ting program
i ey and certification techniques tha s been
approved by the Secretary. ]

(3) VALIDATION SURVEYS.—
(A) IN GENERAL.—The Secretary shall conduct onsite sur-
veys of a representative sample of nursing facilities in each
L{ State, within -2-months of the date of surveys conducted
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under paragraph (2) by the State, in a sufficient number to
allow inferences about the adequacies of each State’s surveys
conducted under paragraph (2). In conducting such surveys,
the Secretary shall use the same survey protocols as the
State is required to use under paragraph (2). If the State has
determined that an individual nursing facility meets the
requirements of subsections (b), (c), and (d), but the Secretary
determines that the facility does not meet such require-
ments, the Secretary’s determination as to the facility’s
noncompliance with such requirements is binding and super-
sedes that of the State survey.

(B) ScOPE.—W ith respect to each State, the Secretary shall
with
respect to at least 5 percent of the number of nursing
facilities surveyed by the State in the year, but in no case

an 5 nursing facilities in the State.

(C) REDUCTION IN ADMINT
P RMANCE.—If the Secretary finds, on the basis of su
surve that a State has failed to perform surveys” as
require der paragraph (2) or that a State’s supv€y and
certification\performance otherwise is not adequate, the
Secretary mayN\provide for the training of syr¢ey teams in
the State and shall provide for a reductign’of the payment
otherwise made to the State under sectioh 1903(aX2XD) with
respect to a quarter egyal to 33 cent multiplied by a
fraction, the denominatorof whith is equal to the total
number of residents in nurSig facilities surveyed by the
Secretary that quarter an e mumerator of which is equal
to the total number of r€sidents imNgursing facilities which
were found pursuanfA0 such surveys t not in compliance
with any of the requirements of subsectiohs (b), (c), and (d). A
State that is dissatisfied with the Secretary’>{indings under
this subpapagraph may obtain reconsideration and review of
the findifigs under section 1116 in the same manger as a
State"“may seek reconsideration and review undér_that
section of the Secretary’s determination under sectign

116{(aX1)

[ 73 SPECIAL SURVEYS OF COMPLIANCE —Where the Secre-

ML facnhtyw1thany i of the requxrements of subsectlons (b), (c),

and (d), the Secretary may conduct a survey of the facility
and, on the basis of that survey, make

bmd-mg determinations concerning the extent to which the
nursing facility meets such requirements.

{(4) INVESTIGATION OF COMPLAINTS AND MONITORING NURSING
FACILITY COMPLIANCE.—Each State shall maintain procedures
and adequate staff to—

(A) investigate complaints of violations of requirements by
nursing facilities, and
(B) monitor, on-51|:e on a regular, as needed basis, a
nursing fac111ty s comphance with the requirements of sub-
sections (b), (c), and (d), if—
(1) the facility has been found not to be in compliance
with such requirements and is in the process of cor-
recting deficiencies to achieve such compliance;
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(ii) the facility was previously found not to be in
compliance with such requirements, has corrected defi-
ciencies to achieve such compliance, and verification of
continued compliance is indicated; or

(iii) the State has reason to question the compliance of
the facility with such requirements.

(5) DISCLOSURE OF RESULTS OF INSPECTIONS AND ACTIVITIES.—
(A) PUBLIC INFORMATION.—Each State, and the Secretary,
shall make available to the public—
(1) information respecting all surveys and certifica-
tions made respecting nursing facilities, including state-
A ,\wmk“efL' —ments of deficiencies, within 14-ealendar-days after such
e information is made available to those facilities, and
approved plans of correction,
(11) copies of cost reports of such facilities filed under
this title or under title XVIII,
(i11) copies of statements of ownership under section
1124, and
(iv) information disclosed under section 1126.
(B) NOTICE TO OMBUDSMAN.—Each State shall notify the
State long-term care ombudsman (established under title III
or VII of the Older Americans Act of 1965'°’ in accordance
with section 712 of the Act) of the State’s findings of
noncompliance with any of the requirements of subsections
(b), (c), and (d), or of any adverse action taken against a
nursing facility under paragraphs (1), (2), or (3) of subsection
(h), with respect to a nursing facility in the State.
(C) NOTICE TO PHYSICIANS AND NURSING FACILITY ADMINIS-
TRATOR LICENSING BOARD.—If a State finds that a nursing
facility has provided substandard quality of care, the State
shall notify—
(i) the attending physician of each resident with
respect to which such finding is made, and
(1) any State board responsible for the licensing of the
nursing facility administrator of the facility.
(D) ACCESS TO FRAUD CONTROL UNITS.—Each State shall
W,— provide its State medicaid fraud and abuse control unit
, (established under section 3963(g» with access to all informa- 3134
tion of the State agency responsible for surveys and certifi-
cations under this subsection.
(h) ENFORCEMENT PROCESS.—

(1) IN GENERAL.—If a State finds, on the basis of a standard,
extended, or partial extended survey under subsection (gX2) or
otherwise, that a nursing facility no longer meets a requirement
of subsection (b), (c), or (d), tHty>

(k) Te Alile shall defieiencies— 1

W T i) “*'See Vol. 11, P.L. 89-73.
(e et T
MM .

/
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& immediately jeopardize the health or safety of its
residents, the State shall take immediate action to remove
the jeopardy and correct the deficiencies through the reme-
dy specified in paragraph (2XAXiii), or terminate the facili-
ty’s participation under the State plan and may provide, in
addition, for one or more of the other remedies described in

ara aph (2);-07
LCS Jedo not immediately jeopardize the health or safety of

~ "its residents, the State may—
(i) terminate the facility’s participation under the

State plan,
(ii) provide for one or more of the remedies described

in paragraph (2), or

__(ii) do both.
vag in thls paragraph shall be construed as restricting the
available to a State to remedy a nursing acility’s

e_finds that a nurging acnllty meets the
reqmrements of subsections artd (d), but, as of a previous
period, did not meet such-re entg, the State may provide
for a civil money-penialty under paragraph(2XAXii) for the days
mds that the facility was not in co -

(2) SPECIFIED REMEDIPB —

(A) LISTING.—Except as provided in subparagraph (BXii),
each State shall establish by law (whether statute or regula-
tion) at least the following remedies:

(i) Denial of payment under the State plan with
respect to any individual admitted to the nursing facili-
ty involved after such notice to the public and to the
facility as may be provided for by the State.

(ii) A civil money penalty assessed and collected, with
interest, for each day in which the facility is or was out
of comphance with a requirement of subsection (b), (c),

or (d)

0 .-uoaln by

t 1 DI DEeISONna nAas St
(m) The appointment of temporary management to
oversee the operation of the facility and to assure the
health and safety of the facility’s residents, where there
is a need for temporary management while—
(I) there is an orderly closure of the facility, or
(II) improvements are made in order to bring the
facility into compliance with all the requirements of
subsections (b), (¢}, and (d).
The temporary management under this clause shall not
be terminated under subclause (II) until the State has
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determined that the facility has the management capa-
bility to ensure continued compliance with all the re-
quirements of subsections (b), (c), and (d).

(iv) The authority, in the case of an emergency, to
close the facility, to transfer residents in that facility to
other facilities, or both.

The State also shall specify criteria, as to when and how
each of such remedies is to be apphed the ~mounts of any

fines, and the severity of each of these remedies, to be used
in the imposition of such reme@ies.?gu'd'rmtern—shaﬂ—be—

(B) OMIu ‘W (n):A State may establish alternative remedxes Qoeher—ehaﬁ—-
mmmmmwm—mm
clauses (i) through (iv) of subparagraph (A), if the State
demonstrates to the Secretary’s satisfaction that the alterna-
tive remedies are as effective in deterring noncompliance
and correcting deﬁc1enc1es as those described mvsub ara-

graph A0

(C) ASSURING PROMPT COMPLIANCE.—If a nursing facility
has not complied with any of the requirements of sub-
sections (b), (¢c), and (d), within 3 months after the date the
facility is found to be out of compliance with such require-
ments, the State shaH impose the remedy described in
subparagraph (AXi) for all individuals who are admitted to
the facility after such date.

(D) REPEATED NONCOMPLIANCE.—In the case of a nursing
facility which, on 3 consecutive standard surveys conducted
under subsection (gX2), has been found to have provided
substandard quality of care, the State shall (regardless of

- what other remedies are provnded)—
(i) impose the remedy described in subparagraph
(AXi), and
(i1) monitor the facility under subsection (g)(4)(B)
until the facility has demonstrated, to the satisfaction of the
State, that it 1s in compliance with the requirements of
subsections (b), (¢), and (d), and that it will remain in
compliance with such requirements.

(B) —
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ssociated with implementing the remedies described in
ases (iii) and (iv) of subparagraph (A) shall be considered,
peges of section 1903(aX7), to be necessar

bhis paragraph, aState may establish a
program to reward, through public recognition, incentive

quality care to residents w entitled to medical assist-

ance under thi
CRSE qng out such a

program-Shall be considered to be expenses nece3sary for the
eper and efficient administration of the State pla der
this title.

3) SECRETARIAL AUTHORITY.—

(A) FOR STATE NURSING FACILITIES.—With respect to a
State nursing facility, the Secretary shall have the authority
and dutles of a State under tlus subsectlon mc}udmg—the

nursing facility in a State, if the Secretary finds that a
nursing facility no longer meets a requirement of subsection
(b), (c), (d), or (e), and further finds that the facility’s
deficiencies—

(i) immediately jeopardize the health or safety of its
residents, the Secretary shall take immediate action to
remove the jeopardy and correct the deficiencies
through the remedy specified in subparagraph (CXiii), or
terminate the facility’s participation under the State
plan and may provide, in addition, for one or more of
the other remedies described in subparagraph (C); or

(ii) do not immediately jeopardize the health or safety
of its residents, the Secretary may impose any of the
remedies described in subparagraph (C).

(C) SPECIFIED REMEDIES.—The Secretary may take the
following actions with respect to a finding that a facility has
not met an applicable requirement:

(1) DENIAL OF PAYMENT.—The Secretary may deny any
further payments to the State for medical assistance
furnished by the facility to all individuals in the facility
or to individuals admitted to the facility after the
effective date of the finding.

(i1) AUTHORITY WITH RESPECT TO CIVIL MONEY
PENALTIES.—The Secretary may impose a civil money
penalty in an amount not to exceed 5 for each day

ﬁg‘,ooo
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sections (B), (¢), and ( g 3 months afier the date the

facility is found to-de out of compliance with such require-

ments, the Sta @ pose the remedy described in sub-
h (A)GJF all individuals who are admitted to
ity after such date.

“D) ﬁacflpu% Noxc%mm'c:t.l—ln mx of a
nursing focility which, on 3 consecutive sta surveys
conducted uan subsection (@)(2), has been found to have
provided substandard quality of care, the State shall (re-
gardless of what other remedies are provided)—

“(i) impose the remedy described in subparagraph

(A)Gi), and

“(ii) monitor the facility under subsection (g)(4)(B),
until the facility has demonstrated, to the satisfaction of the
State, that it is in compliance with the requirements of sub-
sections (b), (c), and (d), and that it will remain in compli-
ance with such requirements.

“(3) SECRETARIAL AUTHORITY.—

“(A) FOR STATE NURSING FACILITIES —With respect to a
State nursing facility, the Secretary shall have the author-
ity and duties of a State under this subsection. Nothing in
this subparcgraph shall be construed as restricting the
remedies available to the Secretary to remedy a nursing fa-

_tility’s deficiencies. -

“(B) OTHER NURSING FACILITIES.—With respect to any
other nursing facility in a State, if the Secretary finds that
a nursing facility no longer meets a reiuirement of sub-
section (b), (c), or (d), the Secretary shall notify: the State
‘of such deficiency. If, after a reasonable period of time after
such notification is given, the Secretary finds that the State
has failed to carrv out the requirements of paragraph (1)(A)

cr paragraph (1,(B) (if appropriate) with respect to the defi- { 7.
ciency tnuolved, or that the deficiency remains uncor-
rected— ’
“fi) the Secretary shall require the facility to cor- G) (fg )
rect the deficiency involved; i
“fii) if the Secretary finds that the deficiericy in- O~
volved immediately jeopardizes the health or safety o
its residents, the Secretary shall, in consultation wit ()
the State, take action to remove the jeopardy:and cor- z )

rect the deficiencies through the remedy specified in
subparagraph (C)(iii), or terminate the facility’s par-
ticipation under the State MediGrant plan and may
provide, in addition, for one or more of the other rem-
edies described in subparagraph (Cj; and

“(iii) in the case of a deficiency that remains uncor-
rected, if the Secretary finds that the deficiency in-
volved does not immediately jeopardize the health or
safety of its residents, the Secretary may impose any of
the remedies described in subparagraph (C).

“(C) SPECIFIED REMEDIES.—The remedies specified in
this subparagraph are as follows:

“(i) DENIAL OF PAYMENT.—Denial of any further 5 o¢
payments to the State in accordance with section _
2154(f) for medical assistance furnished by the facilit (3) (C )
to all individuals in the facility or to inj;'uiduals ad-

against the facility in an amount not to exceed $5,000
for each day of noncompliance. The prouisions of sec-
tion 1128A (other than subsections (a) and (b)) shall
apply to a civil money penalty under the previous sen-
tence in the same manner as such provisions apply to
a penalty or proceeding under section 1128A(a).

mitted to the facility after the effective date of the find- (VW"’ES
ing. . ¢
“(1i) AUTHORITY WITH RESPECT TO CIVIL MONEY m

PENALTIES.—Imposition of a civil money penalty M
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of noncompliance. The provisions of section 1128A°
(other than subsections (a) and (b)) shall apply to a civil
money penalty under the previous sentence in the same
manner as such provisions apply to a penalty or pro-
ceeding under section 1128A(a).
N, (iii) APPOINTMENT OF TEMPORARY MANAGEMENT}{In
O consultation with the Staté) the-Secretary-may-appomt
to ‘oversee the operation of the
facility and to assure the health and safety of the
facility’s residents, where there is a need for temporary
management while—
(I) there is an orderly closure of the facility, or
(II) improvements are made in order to bring the
facility into compliance with all the requirements of
subsections (b), (c), and (d). .
The temporary management under this clause shall not
be terminated under subclause (II) until the Secretary
has determined that the facility has the management
capability to ensure continued compliance with all the
requirements of subsections (b), (c), and (d).
The Secretary shall specify criteria, as to when and how
each of such remedies is to be apphed the amounts of any
fines, and the severity of each of these remedies, to be used
in the 1mposxt10n of such remedjes Sueh—eriteria—shalbe

'I‘He Secretary may- continue payments over a period of not
longer than 6 months after the effective date of the findings,
under this title with respect to a nursing facility not in
compliance with a requirement of subsection (b), (c), or (d),
if—

(1) the State survey agency finds that it is more
appropriate to take alternative action to assure com-
pliance of the facility with the requirements than to
terminate the certification of the facility,

(i1) the State has submitted a plan and timetable for
corrective action to the Secretary for approval and the
Secretary approves the plan of corrective action, and

(111) the State agrees to repay to the Federal Govern-
ment payments received under this subparagraph if the
corrective action is not taken in accordance with the
approved plan and timetable.

The Secretary shall establish guidelines for approval of
corrective actions requested by States under this
subparagraph.

8 )4y EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A finding to
deny payment under this subsection shall terminate when the
State or Secretary (or both, as the case may be) finds that the
facility is in substantial compliance with all the requirements of
subsections (b), (¢), and (d).

Tee slbeloed prs 741 — 9y,
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(5) IMMEDIATE TERMINATION OF PARTICIPATION FOR FACILITY
WHERE STATE OR SECRETARY FINDS NONCOMPLIANCE AND IMMEDI-
ATE JEOPARDY.—If either the State or the Secretary finds that a
nursing facility has not met a requirement of subsection (b), (¢),
or (d), \and finds that the failure immediately jeopardizes fhe
health o¢ safety of its residents, the State or the Secrefary,
respectivély shall notify the other of such finding, and the/State
or the Secxetary, respectively, shall take immediate action to
remove the\jeopardy and correct the deficiencies throgagh the
remedy specified in paragraph (2XAXiii) or (3XCXiii), or gérminate
the facility’s pyrticipation under the State plan. If thé facility’s
participation in\the State plan is terminated by eithgr the State
or the Secretary,\the State shall provide for the saf¢ and orderly
transfer of the residents eligible under the State plan consistent
with the requirements of subsection (cX2).

(6) SPECIAL RULES WHERE STATE AND SECRETARY DO NOT AGREE
ON FINDING OF NONCOMPLIANCE.—

(A) STATE FINDING OF NONCOMPLIANCE AND NO SECRETARIAL
FINDING OF NONCOMRLIANCE.—If the Sefretary finds that a
nursing facility has met all the requirgments of subsections
(b), (c), and (d), but a Styte finds that the facility has not met
such requirements and\the failure/does not immediately
jeopardize the health or Nafety of its residents, the State’s
findings shall control and the remgdies imposed by the State
shall be applied.

(B) SECRETARIAL FINDING OP\N®YNCOMPLIANCE AND NO STATE
FINDING OF NONCOMPLIANCE.—f the Secretary finds that a
nursing facility has not mey/ al] the requirements of sub-
sections (b), (c), and (d), #nd dhat the failure does not
immediately jeopardize the¢/health\or safety of its residents,
but the State has not mad¢ such a fixding, the Secretary—

(1) may impose 3 remedies gpecified in paragraph
(3XC) with respect to the facility, ard

(ii) shall (pendifig any terminatian by the Secretary)
permit continuation of payments 1y accordance with
paragraph (3XDJ/.

(7) SPECIAL RULES FOR TIMING OF TERMINATION OF PARTICIPA-
TION WHERE REMEDIEY OVERLAP.—If both the Sedretary and the
State find that a nyrsing facility has not met aN the require-
ments of subsections (b), (¢), and (d), and neither finds that the
failure immediatgly jeopardizes the health. or safety of its
residents—

(AXi) if bgth find that the facility’s participation §nder the
State plary should be terminated, the State’s timing of any
terminatfon shall control so long as the terminatiog date
does nof occur later than 6 months after the date of the
finding to terminate;

(11)/if the Secretary, but not the State, finds that the
faciity’s participation under the State plan should be termi-
nafed, the Secretary shall (pending any termination by the
Sécretary) permit continuation of payments in accordance

with paragraph (3XD); or

(iii) if the State, but not the Secretary, finds that the
facility’s participation under the State plan should be termi-
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nated, the State’s decision to terminate, and timing of suc
nation, shall control; and

£ : ac1lty’s participation
under the State plan, s ional or alternative reme-

dies shall also be appl ¥:

tate plan, only the additional or alternative ree p
__Secretary shall apply.

4 )JG)’CONSI‘RUCHON.—The remedies provided under this sub-
section are in addition to those otherwise available under State
or Federal law and shall not be construed as limiting such other
remedies, including any remedy available to an individual at

common law. . '

3 D 8 y
-hean'-ng. The provxsxons of thls subsectlon shall apply to a
nursing facility (or portion thereof) notwithstanding that the
facility (or portion thereof) also is a skilled nursing facility for
purposes of title XVIII$

(9) SHARING OF INFORMATION.—Notwithstanding any other
provision of law, all information concerning nursing facilities
required by this section to be filed with the Secretary or a State
agency shall be made available by such facilities to Federal or
State employees for purposes consistent with the effective admin-
istration of programs established under this title and title XVIII,
including investigations by State medicaid fraud control units.

(i) CONSTRUCTION.—W here requirements or obligations under this
section are identical to those provided under section 1819 of this Act,
the fulfillment of those requirements or obligations under section
1819 shall be considered to be the fulfillment of the ‘corresponding
requirements or obligations under this section.

L&)Wmﬂ Qco d St =

DL ():;( L b+ )b

PRESUMPTIVE ELIGIBILITY FOR PREGNANT WOMEN

SEC. 1920. [ 42 U.S.C. 139%r-1]1 (a) A State plan approved under
section 1902 may provide for making ambulatory prenatal care
available to a pregnant woman during a presumptive eligibility
period.

(b) For purposes of thls section—

(1) the term ‘“presumptive eligibility period” means, with
respect to a pregnant woman, the period that—

(A) begins with the date on which a qualified provider
determines, on the basis of preliminary information, that
the family income of the woman does not exceed the
applicable income level of eligibility under the State plan,
and

(B) ends with (and includes) the earlier of—

(i) the day on which a determination is made with
respect to the eligibility of the woman for medical
assistance under the State plan, or

(i) in the case of a woman who does not file an
application by the last day of the month following the
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“Gu) A.’pommmf OF TEMPORARY :ww;;-
MENT.—Appointment of temporary management (in
consultation with the State) to oversee the operation of
the facility and to assure the health and safety of the
/cuﬁly" s residents, where there is a need for temporary
management while—

“0) there is an orderly closure of the facility,
or

“(1) improvements are made in order to bring
the facility into comaliam with all the require-

ments of subsections (b), (c), and (d).

The temporary management under this clause shall not
be terminated under subclause (II) until the Secretary
has determined that the facility has the manaogement
capability to ensure continued compliance with all the
requirements of subsections (b), (c), and (d).
The Secretary shall specify criteria, as to when and how
each of such remedies is to be applied, the amounts of any
fines, and the severity of each of these remedies, to be used
n the imposition of such remedies.
“(4) SPECIAL RULES REGARDING PAYMENTS T0O FA —
“(A) CONTINUATION OF PAYMENTS PENDING REMEDI-
ATION.—The State or the Secretary, as appropriate, may
continue payments, over a pcnoé of not longer than- 6
months after the effective date of the findings, under this
title with respect to a nursing facility not in compliance
with a requirement of subsection (b), (c), or (d).
“(B) EFFECTIVE PERIOD OF DENIAL OF PAYMENT.—A
finding to deny payment under this subsection shall termi-

nate when the State or Secretary (as the case may be) finds |

that the facility is in substantial compliance with all the re-
quirements of subsections (b), (c), and (d).

“(5) CONSTRUCTION.—The remedies provided under ihis
subsection are in addition to those otherwise available under
Federal or State law and shall not be construed as limiting
such other remedies, including any remedy available to an ind:-
vidual at common law. The prouvisions of this subsection shall
apply to a nursing facility (or portion thereof) notwithstanding
that the facility (or portion thereof) also is a skilled nursing fa-
cility for purposes of title XVIII or is accredited by an entity
pursuant to subsection (i)(2).

“(6) SHARING OF INFORMATION.—Notwithstanding any
other provision of law, all information concerning nursing fa-
cilities required by this section to be filed with the Secretary or
a State agency shall be made available by such facilities to’;ed
eral or State employees for purposes consistent with the effective
administration of programs established under this title and
title XVIII, including investigations by State MediGrant fraud
control units.

“ti) CONSTRUCTION.—

“(1) MEDICARE REQUIREMENTS.—Where requirements or ob-
ligations under this section are identical to those provided
under section 1819 of this Act, the fulfillment of those require-
ments or obligations under section 1819 shall be considered to
be the fulfillment of the corresponding requirements or obliga-
tions under this section.

“(2) EFFECT OF ACCREDITATION. —

“(A) IN GENERAL.—A! the option of a State, or the Sec-
retary, as appropriate, if a nursing facility in the State is
accredited by a national accrediting entity meeting such
standards as the State or the Secretary may impose, such
facility shall be deemed to have met the requirements of
this section and the State shall be deemed to have met the
survey and certification requirements under subsection (g).

“(B) REQUIREMENT FOR ACCREDITING ENTITY.—A State
or the Secretary, as appropriate, may not find that an ac-
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- bill is 3 “Nursing.

Today’s debate: BEGULAI E IlllS & Hﬁ S

about the bad old days in nursing
homes. Why go back to'them?

Etghtycarsago,aﬁcrISyearsofamu
ment, Republicans and Democrats in Con-

- gress got together to correct a public embar-

mmcnt.‘[heypasedalawtostop

residents lying in excrement, dehydrated,

" malnourished or overmedicated were com-

monplace. .State_regulation was a fmlu:e.
Public outrage was high.

It should be just as high riow. The regula-
tions created by that law are about to be

| weakened. or stripped away — victims of

anxdeologwalmmdetoanbfederal au-
thority, good or bad. .

Conitrol would return to the states, do-. a

spxtethurhastoryof ure,
Thoscpushmgthcnewplan,l-louseand

Senatechubhcans.damtharlegslanon-
is not a repeal. They say the law is ineffec--

uve.Andtheysayxt’s hugely expensive. -

All three claims are fiction.
NaamI?Underensungmﬂauons

.nolamaresubjecttoﬁnanualpenalua.
decertification,

gmups.'l'heSenatewomdn'treqmem-

aren’t needed.

The latest, most . us “Medi-

/prepostero
scare” horror story is that our plan' to fix -
Medlmdwﬂlallownmunghomtoﬁm .

tharnmsa,uepanentstotharbedsand

) .| sedate them to keep them quiet.

Let’s turn -on the lights, There’ s'no bo-
geyman hiding in this closet.
‘A'key component of our “Medigrant”

Rxghts”thatmcludsthensbt“tobeﬁee
from abuse, including verbal, sexual, physi-
cal and mental abuse, corporal punish--
ment, and involuntary seclusion.” Compli-
ance is mandatory, and states are
empowered to shutdownthosefacihtnsm
violation. :

Rather than weaken protecuons for

them by ending an eight-year experiment
with “federalization™ of standards that by,

all accounts has been a total failure — a bu-
rwmncmghtmmthatlsoonﬁmng,ex- :

pensive and counterproductive. _
-Take the federal requirement that staus

independently assess the need for nursms

bome placement. After separately assessing

| some. 8l 500 pauents plaoed in numng'..

- ation,

. onto the
" Sciences, ‘whose 1986 report.on nmm_ng

. versing’ necessary’
'thcyshouldbebasedonthesamekmdof

- Semommmnmmghomsbeauscof
-advanced age, mental or. physical -disabil- 1
Proposgd;';ta,tomovaﬁomhospxﬁhzﬂonorbe-
'| ‘states that are vulnerable to powerful lobby  Theyare

Home Resident Bill of

- Droppmg federal regs 1s'
4an: invitation to tragedy

m mryono has nearu spechons, nurse - stafing or' vmmons oo
the horror storles -

against restraints or medication.

: Noteﬁ'ectm?Agovcmmcmsm;lyof" L
269 homsm 10 states uted xmpresslvete- ‘

Mentof%g mpg,’ 2 '
Too expensive? Quite the oontm'y M——
-smdyof90000wmanmng-homem-
nursing home operators fmm abusing or. monthly $76,738 savings by -
. | neglecting the elderdy. - .
) Thcyhadamplemoenuve.Reportsof

_uon for Numng Home Rc.fonn, a resident E
" advocacy group, says the changes saved bil-.

lions in costs attributed to poor treatment.
Even the Amencan Health Care Associ-

18
'Sodi .offi-

‘of Medicine, re-
scarch arm of the National Academy of

;consmner'

home conditions led to the reform.

Noaadiblecndmcecnststomfy;ré- __

course. If changes: are-

ﬁmushmﬂymdpnbhchmngsthat
produced the original regulations.

have no one to.care for them.

homum1989—atacostof528.5minxon
.~ -California concluded ‘that only. five

placements were inappropriate. That |-
‘works out to $5.7 million. per misplace-
ment. What's inore, the federal require- |~ -
.- ment-only ‘duplicated existing California o
e prooedmuthatwouldhavemsedthox I
_patients’ placements anyway. - ST
AsgovanorofAdcanms,evanme- o
tonjmnedthegovemorsofﬂothcrstam ;

_ o ,
-m"ﬁu!;%ﬁdmmcﬂywhatﬂmwn

and the other governors recommended: re-
quire the states (which enforce the rules

'anyway)tocnactthurownst_andardsnn— '

der stnict federal guidelines.

Underomproposal,nostaiemllseea '

penny of federa! “Medigrant™ acsistance

unless it first epacts rigorous new nursing |-

home standards including: safety; cleanli-
nss ‘and quality; staffing and employee |
training;, protection of patient ‘records,

- property and legal “Shts andpatlcnt griev- |
nursing home patients, our bill strengthens .ance

ures.
Nobodywantstogobacktothedays
when nursing homes were unsafe and un-
sanitary, but we don't need a massive and
expensive bureaucracy to protect patients.
Let’s recognize that all wisdom and com-
passxondosnotmdemWashm,gton.The
stawsmbcttctsmtedtodothxsjob

Rep. Thomias J. Bliley Jr.; R-Va; xschaxﬁ”ian i

nursing home owners, |
-sayscosmhavenotbeenapmblcm. o

and vulnerable. They deserve |-
-allth;pmtecuon!hepubhcmnpmwdc.

| Stop the scare-stories
[opposinG vicw [kiebd ol

| .gmuma.mmeralrulospst

of the Hause Commeroe Commitree.
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C-27. SHORT-TERM MEDICAID POLICY

C-27. SHORT-TERM MEDICAID POLICY

Preface

The pation’s Governors recognize that rapidly escalating health care costs in the face of the
increasing need for health care access is the essence of the health care crisis that confronts our nation.
The Governors are also aware of the varied and complex factors tat must be dealt with if we are t0
achjeve a solution to this crisis.

Currently, at least thirty states are struggling with budget shortfalls. A significant part of the fiscal
pressure on states is coming from increased costs in the Medicaid program. In 1980, Medicaid spending
accounted for 9 percent of states’ budgers; in 1990, it accounted for nearly 14 percent of all suate
spending.

P Thg increased costs of Medicaid not only represent the generally inflated cost of health care
experienced by all purchasers, but are exacerbated by four years of Medicaid mandates.

States must have some immediate relief from the real and pressing problems presented by the
Medicaid program if they are to move forward on long-term solutions. Therefore, the Governors call
on Congress and the administration 10 work with us 1o immediately make the following changes to the
Medicaid program.

o Congress should delay the mandated implementation of the 1990 Medicaid mandates for two

© years. This will give federal and state governments time 1o assess the depth of the recession
and the opportunity to develop long-term solutions for the restructuring of the Medicaid
program. Accountability based upon results is a better test of state performance than strict
compliance with mandated procedures. In return for flexibility, the Governors seek 10 work
with the administration and Congress to develop state-specific mutually acceptable agree-
ments to measure accountability.

o States must not be expected to implement any Medicaid program changes until the Health
Care Financing Administration (HCFA) has published final regulations to guide program
administration. '

o States must be allowed to maintain their complete authority to raise funds to match federel
Medicaid dollars without restriction from the federal government. '

¢ To promote cost control and efficiency, states should be encouraged to continue innovations
In provider payment methods. Though Medicare and most private payers have moved away
from cost-based reimbursement, federal legislation has mandated that certain Medicaid
providers be paid on the basis of costs. In operating our Medicaid programs, states should not
be denied cost control options available to the federal government in operating the Medicare
program.

In addition, with respect 10 three particularly troublesome mandates over the last four years, the

Governors call upon Congress and the administration to make the following specific, programmatic
changes.

Qualified Medicare Beneficiaries (QMBs)

Congress should assume full financial responsibility for all low-income Medicare beneficlaries
who are not otherwise Medicald-eligible. Since the passage of the Medicare catastrophic legislation in
1988, the federal governmeat has increasingly passed on to the states the responsibility to protect
low-income Medicare beneficiaries.

Nursing Home Reform

States should be considered in compliance with the law if a comparable quality assurance
program is in place or developed. In the Omnjbus Recondiliation Act of 1987, Congress mandated
extensive new quality assurance measures for the Medicaid nursing home program. The statutory
language permits limited state flexibility and puts Congress in the position of micro-managing the
program.

-18-.
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Early Periodic Screening, Diagnosis, and Treatment (EPSDT)
In"technical® amendments to the EPSDT program legislated in 1989, Congress added major costs
to this program. Therefore, the Governors propose two technical amendments to the 1989 law to:

o With regard to screening services, clarify that states have the authority to specify qualilied
screening providers and that states are permittad to insist that such a provider can be required
to pruvide all screening services.

o Givestates the authority to provide only those services identified in a screen that are currently

offered in a state’s Medicaid program.

While these changes clearly will not resolve the nation’s long-term struggle to restructure the
Medicaid program, they will provide immediate and sensible relief in dire economic times. These
changes also would mark the beginning of a new and real] partnership bersween the federal government
and state governments over the design and implementation of the Medicaid program.

Adopted February 1991.

.19-



OCT 84 ’'SS ©B8:55AM NGR 282 624 5825

NATIONAL
GOVERNORS
ASSCIATION

*x
X
*

*x

8.2
8.2.1

XX

LD @

NGA Policy

*

EC-8. MEDICAID

Pmi:;ble

The Medicid program is a siate/federal program that serves as the primary source of acute
health care coverage and long-term care for the poor. Because it is a national program serving
more than 30 million beneficiaries, the Governors believe that quality services must be provided
as efficiently and effectively as possible.

In 1994 approximately $141 billion will be spent in the Medicaid program. Of thal amoun,
about $60 billion will be state funds. Medicaid is now one of the largest components of siate
budpgets, comprising 18 percent of state spending. Not only is Medicaid growing in both absolute
and relative terms, it remains the fastest-growing suate expenditure. As a result, states are ex-
periencing great difficulty in finding the money to fund Medicaid. Even more important, perhaps,
is that increased Medicid spending makes it difficult, if not impossible, to increase funding for
other priorities, such as education. Finding ways to control Medicaid spending is a major priority
for the Governors. ' -

Medicid financing and administration are shared jointly by the federal government and the
states. Over the past five years, federal policymakers have narrowed the administrative flexibility
of states and made legislative and regulatory changes that mandate greally increased state expen-
ditures. As a result, states increasingly view their relationship with the federal government not as
a partnership, but as a relationship in which states bave been forced to accept federal mandates
that have great impact on staie budgets and health policy initiatives.

States must have relief from the real and pressing problems presented by the Medicaid
program if they are to move forward with long-1erm solutions. Therefore, the Governors call on
Congress and the administration to work to immediately address the problems with this program.
Included among those solutions must be an overall reduction in federal statutory and regutatory
micro-management that has typified the program in the last decade.

Programmatic Recommendations

Impose No Unilateral Caps for Federal Spending on Medicaid Entitlements. A unilateral federal
cap on the Medicaid program will shift costs 1o state and local governments that they simply
cannot afford. The Governors adamantly oppose a cap on federal Medicaid spending. If Congress
is serious about reducing the costs of the program, they must reexamine the authorizing legisla-
1ion that has brought the program (o the condition it is in today and restructure the program 1o
make il consistent with congressional spending sirategies.

Allow States Greater Flexibility to Establish Managed Care Networks. There is a national trend
in health care service delivery toward organized systems of care. These systems or nerworks have
been shown 1o provide cost<fiicient, quality care while ensuring that the patient has a reliable
place from which 10 seek primary care and to which specialty care can be directed. Systems of
coordinated care have panicular benefits for Medicaid beneficiaries. These systems ensure a
medical home for beneficiaries, encourage primary and preventive care, and discourage the use of
emergency rooms and specialists for routise medical care.

Although the private sector is moving aggressively toward these networks, the Medicid
program continues to require states, in virtually all cases, 1o apply for a waiver from fee-for-ser-
vice care in order to enroll Medicaid beneficiaries in such networks. Although the Bush and
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Clinton administrations have taken significant steps toward simplifying the application and
renewal process, states still must apply for renewals every two years. Moreover, states have been
unable to sustain networks where there is 3 predominance of Medicaid beneficiaries because,
under current law, states are permitted only one nonrenewable three-year waiver to have
beneficiaries served in a health maintenance organization (HMO) where more than 75 percent of
the enrollees in the HMO are Medicaid beneficiaries. This requirement should be repealed.-

If the nation is serious about controlling health care costs, it is essential 10 give states the
opportunity to establish networks in Medicaid (including fully and partially capitated systems)
through the regular plan amendment process. The Governors recognize the special significance
of consumer protections and assurance of solvency in establishing these sysiems of care.

' Give States Greater Leeway in Containing the Cost of Hospital and Long-Term Care Through the

Boren Amendment The Boren Amendment 10 the Medicaid provisions of the Social Security Act
was passed in the early 1980s to give states greater fledbility in establishing reimbursement rates for
hospitals and nursing homes and to encourage health care cost containment. Instead, it has led to
havoc in the administration of Medicaid programs. The courts have interpreted the Boren Amend-
ment 10 embody a restrictive and unrealistic set of requiremeats in setting reimbursement rates and
have in effect given judges the power 1o establish reimbursement rates levels and criteria. Because of
these decisions, states remain frustrated in their ability 10 bring discipline to their budgets and have
been thwarted in their attempts to achieve the original purpose of the amendment.

Statutory and Regulatory Changes, The nation's Governors believe that any coherent ap-
proach to national health care reform must address the inflexible provider reimbursement stand-
ard of the Boren Amendment. The Governors support repeal of the Borcn Amendment and urge
alternative statutory protections for states. They believe that a statutory change is a necessary tool
to bring Medicaid institutional costs under control. Therelore, the Governors urge the ad-
ministration and Congress 10 adopt these changes or other strategies that will give states the
relief they need.

The Governors agree thai standards for establishing adequate reimbursement rates for
hospitals, nursing facilities, and intermediate care fadlities for people with mental retardation
must be designed to promote access to are for Medicaid paticnts, quality of services, cost con-
tainment, and efficient service delivery. The Governors support a strategy that would replace the
current cost-efficdency-based standard in the Boren Amendment with provisions that establish
“safe harbor” standards, where a state meeting any of these “safe harbor” provisions would satisfy
the statute. Standards might include the following.

o The payment rate is equal to the Medicare-based upper payment limit.

o The payment rate is no less than the rate agreed to by the facility for comparable services
paid for by another payer (e.g., payment rates for Medicaid patients would not have to be
higher than rates paid by any large managed care plans or large dusinesses).

o Regarding nursing Eacilities, the aggregate number of participating licensed and certified
nursing home beds in the siate (plus resources devoted to home- or community-based care
for the elderly) is at Jeast equal to a specified percentage of the population age 65 or over.

e The reimbursement rate is sufficient to cover at least 80 percent of the allowable costs of
all facilities in the class in the stale in the aggregate or is sufficient 10 cover the allowable
costs of 50 percent of all facilities in the class in the state.

e The reimbursement rate is equal to a benchmark raie plus inflation, no less than the rate
of inflation for the overall economy according to a general index (national or state) such
as Lthe consumer price index or the gross domestic product. The benchmark rate would be
the approved rate as of the date of enactment of the statute or the current rate approved
by the Health Care Financing Administration (HCFA). This standard is satisfied by a rate
methodology currently in effect and approved by HCFA that contains a provision for
inflation adjustments.

The Governors also believe that the Boren Amendment is not applicable when a hospital
engages in rale negotiations as par of its participation in a network serving Medicaid beneficiaries.
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The Governors also believe that the procedural requirements in the curreat Boren Ameadment
must be streamlined. . .

Finally, the Governors supportstrategies that would reduce or eliminate the costs of prolonged
and costly litigation.
Allow States to Manage Costs in the Early and Periodic Screening, Disgnostic, and Treatment
(EPSDT) Program By Providing Services Within Their State Medicaid Plan and Selecting Less
Costly Alternatives for Diagnosis and Treatment Without Risking Quality. Undcr current policy,
states have no ability to limit the range or cost of services required in the EPSDT program. This
open-ended requirement is driving up the cost of the Medicaid budget at uncontrollable rates.
The U.S. Department of Health and Human Services needs 0 issue rules that allow states 10
efficiently manage case costs and utilize the least expensive alternatives for providing services
without reducing the quality of care.

Ensure that States WIll Not Be Expected tn Implement Any Medicaid Program Changes Untll the
Health Care Financing Administrudon Has Published Final Regulations ¢to Gulde Program Ad-
ministration. [n 100 many cases, HCFA has falled completely o publish regulations associated with
statutory changes in the Medicaid program or has done so afier many years of delay. Too often, states
have had to implement statutory changes and in some cases, have been held financially accountable
for unclear laws, even though HCFA failed to provide clarification through implementing regulations.

Pramote Cost Control and Efficiency. States should be encouraged 10 conlinue innovations in
provider payment methods. Though Medicare and most private payers have moved away from cost-
based reimbursement, federal legisiation has mandated that certain Medicaid providers be paid on the
basis of costs. Mandatofy “reasonable cost” reimbursement strategies should be repealed.

In addition, with respect to three particularly troublesome mandates over the last four
years, the Governors call upon Congress and the administration 1o make the following
specific, programmatic changes.

Assume Full Financial Responsibility for All Low-Income Medicare Beneficiaries Who Are Not
Otherwise Medicaid-Eligible Since the passage of the Medicare catastrophic legislation in 1988,
the federal government has increasingly passed on to the states the responsibility 10 protect
low-income Medicare beneficiaries (e.g.,, the Qualified Medicare Beneficiary Program). The
Medicare program is a federal program and the federal government should bear all of its costs.

Reconsider the Nursing Home Reformm Mandates in the. Omnibus Reconciliation Act of 1987.
Congress mandated extensive new quality assurance measures for the Medicaid nursing home
program. The statutory language permits limited state flexibility and puts Congress in the position
of micro-managing the program. In addition, Congress should repeal the Preadmission Screening
and Annual Resident Review (PASARR) requirements. Since enactment, states have found
PASARR to be exiremely cost-inefficient and have developed other sirategies to ensure the
appropriate placement of individuals with disabilities. In addition, the specialized annual resident
review for mental illness and mental retardation is duplicative of existing annual review processes.

Make Audit and Disallowance Policies More Equitable. Under current law, federal audit and
disallowance requirements do not discriminate between violations of “obscure policies™ and those
that have direct harm (o beneficiaries. The statute should be revised to prohibit federal praciices
that impose heavy penalties when the violation constitutes no beneficiary harm.

Allow Greater Flexibility in Medicaid Home- and Community-Based Care (HCBC) Programs.
Home- and community-based care is an important alternative 10 institutional care for the elderly
and people with chronic and disabling conditions. Currently, every state in the country has at least
one HCBC program. Existing Medicaid statutes require states to establish and administer these
programs through waivers. The statutes must-be revised to give states the authority to administer
HCBC programs through a plan amendment process. However, states must be able 10 rewin the
authority to limit the number of beneficiaries recciving Medicaid home- and community-based
care. Finally, Congress and the states must work together 1o restructure the Medicaid program to
eliminate the incentive 10 place beneficiaries in institutional care when community care would be
more appropriate and possibly more cost-efficient.

Time limited (effective Winter Meering 1995-Winter Meeting 1997).
Adopted Winter Meering 1995.
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August 1, 1G6B9

Dear Member of Congreaa:

Todey the nmtion's Governors took action calling on Congress and the
White Housme to adopt a two year freese on the enactmeat of further
Medicaid mandates. Cur Resolution wes Dbased o» our increesing
concern with the impact of the last three years of Medicaid mandetes
oa our budgets, and, consequeatly, oan our ability te properly fund
ecducation and other important servicea.

The Governors continue to support state options to assure Medicaid
eligibility to our most vulnerable populations., Moreover, we are
xeenly aware that 37 million Amerlicans remaia unrinsured.
Consequently, we believe pnow 15 the time to debate sBolutioms to our
national nealcth care (Crisis that accomodate both access to gquality
health care for all Americans and the need to control spiraling
health care costs.

The Governors propose to use the two-year freeze to work with
Congress and the White House on a bipartisan bhasis, as we Aald on
welfare reform, to fina the best solutions to the health care crislis
that confroants this nation.

Sincerely,

TN T A T

ARKANSAS ,MAINE

’

N
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SUSPENSION

RESOLUTION* ON HEALTH CARE
(Proposed by the Committee on Human Resources)

BE IT RESOLVED, that the nation's Governors call on Congress and the White tHouse not to
enact any Medicaid mandates for a period of two years. Recent Medicaid mandutes bhave pist
great stress on state budgets and undermined the stares’ ability to properly fund education and

other important services.

Governors recognize that there is an urgent need to ensure the availability and quality of
bealth care for all of our citizens, as well as to control bealth care costs. There are currently
more than 37 million Americans -- most of thein working families and cbildren — without dccess

to basic health care.

The accelerating costs of Medicaid, Medicare, and other bealth programns argue for a new
look at bealth care financing options, including federalization of Medicaid or an aggressive
effort to restructure the system.

Therefore, the Governors propose to use the two-year freeze to work with Congress and the
White House on a bipartisan basts, as we did on welfere reform:, to find the best solutions to

stemn escalating costs while ensuring access to needed bealth care services for all Americans.

* based upon Policy C-5

Adopred 1989 fn st /777“6\ |




