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MEMORANDUM 

TO: Carol R. February 12, 1996 

FR: Chris J. 

JlH: Disability CUrrcnt Law Language/Rcsulationa and an Alternative 

Following up on your request, I am enclosing hackground infonnadon on cum:ut law and 
regulatory oversight of Medicaid disability detenninarions/eUgfbllty/ctc. Att1tched you will 
find: 

• The Green Book twO-PaaC summary uf SSI disability benefits. 

62878:# 2 

• lbc statutury liiIQ!.uage that provides for current dcfinieion/eligibility of different 
di~abilily categories. ('Ibcrc arc moR than 50 pages of language dedicated to the ssr 
statute; I provided you with the pages I thought you might find most relevant.) 

• The ~gulation.s thQt back-up tho statutory language, With an attached sample of how 
one category is actually implemented. 

• An Enslish languase venion of how the welfare 1eform folks touk \;CllC of disability 
desisnation problem -- rcdiftntng the ell&iblllty section, but still retaining the federal 
statutory foundation. · 

• A possible Statutory 1nscn that we could use for Medicaid as well to deal with the 
concerns about ~alcuhulics'', \hug addicts", and Zebley kids. This section obviously 
needs work. but probably would not be too difficult to do. 

Hope this information is useful. Please cail me with questions. 
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81ctio11 8.. 891 Proll'am Desoriptloa 
T'tl• Supplemental Security la.con:i.e CSSI> progtlllQ ia a meana­

tated, fede~,t admlnlsr.ereCl ln.a>me &a1iatece program author­
ized b7 tltla XVI of the Soclal Sowrity M Eatal:iliahecl by t.he 1972 
amend.mat.a to the &cial Sec:uritr Act (Public W.w 92-803) anr! 
berun 1U 1974. SSI pro'Vi.dea Dl.ontli!J' ca•h paymezata m aaoardance 
'9ftli uniform., 11.ationwld.e eliEibWt.Y nquiremeute tu needy apd, 
~tmd ucl 41.abled ~· The 851 prorram l"lplacecl the former 
Neral 1?SJ1tl to t!ie Stat.al fop ftld-ap u1labuice, aid to the hli11.d 
and aid to tile pmsumezatlf _ cl.l~1'1ei. Then srante coutinue 1n 
c,.am, Plierto ltlco ucl tbe ~ Isla.nda. SSit however, opeP&.t.1 
iii the Comni.ODwealth of the North•m Mariazi.a alancle . 
. Tahl• S-1 nmDlan.os the trend• iD the SBI pniit'&m since it.a 
IHOpt\Ol:l i.u 1974: •' . 

(1) The DUTnber or redplenu Oii SSJ baa risen from aearly 
4 millio11 In 1974 to ae&rlJ' 8 mWion In December 1998. The1 
llWllber or ~I reci_pients declined Nrly in the prosr-am AS the 
Dumber or apd inclivlduala OD SSI declined, but. 1.h1&1. trend re­
••r.ed in the iu1cl·18808 u rap1d nowtb in diaabled recil'i•nll 
01.1\.ltnpoed the mlnJmal ch11np in the elclerly Uld blLa.cl SSI 
population.a. l'rom 1984 tlirouch 1993, tbei di•abled population 
Oil $Sf grew a~ IUl BDJiUal average rat.e Of about 9."2 J'P.t"CeCl.t. 

(2) Total annual benefita paid under the SS[ prosrcun rose at 
~ IYerag• rat. of 7.9 pGrcellt from about 15.8 billion 1Jl 1974 
l.o &23.6 billloD in 1993. Aft.er acijuatini for inflation, 1-\(IWt!YM, 
\DI.al annual benefit.a raa• by an annual average rate or 2.2 per· 
atnt. · 

(3) 'rl:ie inu11thly Federal benefit rat.e~ for individuals and 
c:C11plea ros.e from $140 ad $210 in 1074 to $440 and $669 in 
l~. "•peativoJ:y, NeazJ, all or these chG~ ruulted fmm 
~· •tatutory lnclezation ar the F@deral benefit rotoa to tlle 
-fllQlller Pnee Ida (CPI). · 
~~,,'th•dpPOportio.11 or SSI ·recipienta receiving Social Seewitf 
. ~1ta acltned ftom n@arly 5S ~percent ID 1074 to about 40 ::Ct 1n 19g3, Tbc fraction or S"SI reclplenta receiVing aome 
ltic tnie13or \Ul.earu!'d Income rose from a~out 1.1 percen.t In 

IQ perwi.t In 19931 azicl tAe fraction w1tli .:!l&l'l21Dg8 
:='~ r~111 aho11t 8 perceat. in 1974 to more than 4 )>e~ent ,,, nlfl er 1993. 
~>' j rrtral ~noftt rate aa a pcn:eat of the appropriate 
ut ii ,,. ..,, or l.nd1vidual.s has ranged from 72 to 77 percent 
"'\II rnQUy 76 percent· for oouples it baa· r8l2gell rrum 86 
~~n~!dd i1 currently a~ 89.5 percent. Most Statei; •nr-

.g. 't\.r Ssl etal benefit rot at least some participo.nta. 
• ~,-y P~ _paya benefits to ~hildien w.bo are ,bµad 
\iuc ~ ~~~aabnilit1ea. Some or the lDCrl!IBSejl In pa.rtlCLp&• 

' " ect the ?'evill!d dafi.za.it.ion or disability foi 
(207) 
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children AA a reault of tlia Suprome Court'11 deciaion lD the Sul· 
liuan v. Zebley caae. 

BABIC ELJOlBILJrt' 

To qualify ror SSI pa)'meut.a, a penon muat aatiafy the program 
criteria for are. blind.Dua or dhu1bility. Tho aged are dermecl u 
per11ona 6Pi yean uci older. Tbe blind are wdividual8 with 20/200 
vieioa or leaa with tue uae or a correctinr lena in the (181"10Q

1
8 'belier 

., •• or those with tunnel vi11ion or 20 d•£!'HI 01" le111. Diaabled IDdl· 
viduals are thoH uoablc to engage in ;wy 1ub1taDtial 2ainful arliv. 
ity by reuon of• inecilcally determined pbyaieal or mental impair· 
ment ~ected to result hi death or tl\at hu last.id, or c;an be ez. 
p~t•d to laat, for a 00Dtln.uou1 perlud or st least 12 montM. 

Aleo, a child under a2e 18 wlio bas an lmpalrmezi.t of 001npa:rabl1 
severity witb that. of an adult may be co1:1•idered d11111bled. On Feb; 
ruaey 20, 1990, the Supre~., Court afflrtned the Court or Appeola 
(Thlfd Circuit) decision in ~ulliua" v. Z.W.,.. Ju a reault, SSA ls 
eo.niplii!thir a r••valuatlon or childhood dhabillty claim1 for SSl 
bcnenta Vrbich ·were dealed because tbe child'• functional limit.a· 
dona were not consldere~ in mllclD,8' the decision ou the aever1ty 
of tlle hnpainneDt. Fodera) re~lat10.c11 that reviae the disahility 
evaluation 1UJcl determination proce111 for S.~l daim1 of dieo.bled 
children U.e., implemP.ntins tb11 Zebley ciecleioz:i) were iBBued IJl 
F.bruary 191i11 .. 

A persou alsol'must be aeedy, i.e., have limited income cind re· 
sources (diacu11ed latpr) t.o be elii;i'blc for SSI. 1Iow111ver, dlHbled 
SSI reclpienta whose inco:cnes e&ceed the Umlt& 'bteause of e11rning1 
but who aintinue to be medically disabled, may continue to be eligi· 
ble for Mii!dica.id. In addition, to qualify tor SSI1 a person mus; (l) 
be o. U.S. citize11 or &[l iaun1nant lawfully adm1t.t:.d for J.l•rmuent 
residence or otberwi111e pumanaDtly re11iding in the UzuteJ Stat.el 
under color of !AW and, (2) be a resident or the United Stat.ea or 
tbe Northern Marlana IalB.Dds. or 8 cnilt4 nf military pereoDllCI st.A 
tioned outside th1>. United Sltatee. 

_ .. 
·--··· 

'· 

·' 
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for· lnd.Mduais who make certain dispoaitiom of relourcee for 
less than fair market value, and inform such individual that 
information obwned pursuant to subparagraph (B} will be made 
available to the State agency adm1ll1Bterlng a Staie Plan \µlder 
title XIX Cu provided ln pai'ag!'aph (2)); and . 

CB> obt.Ain from a\ach individual informatlo&:l whlc;h may be · 
used by the State ageney in detarminlni whether or not a period 
or inelifibility for 1uch benofits would be requind. by .reaaon or 
aection 191 '7(c) if ~uch individual (o• 111.1ch apown1, if any) 8Dt.e1'1 a 
medical institution or nursinf facility. · 

(2) The secretary •hall make the information obtaincci w:ador 
parap-aph (1)(1)) available, on r11q1.1t111t, w any S'-1.e agency admin· 
ISt.ering a StaT.e plan approved under title XlX. 

Funds Set Aside for Burial Exi:>sn1es 
(dXl) In determining the resources of an individual. there &hall be 

Melodee! an amount, not in. excau of $1,500 each with reepoct t.o such 
individual and hi1 apouae (if any), that. i.D 111ep1m1tely identiftable ud 
haa been Bet uide to meet the burial and related e:icpanMS or eueh 
individual or 1pouae. 

(2) 'I'he cmount off l,500, re(ornsd i.u in paragraph (1), with rel~ 
to an individual shall be reduced by an amount equal to CA) the total 
f aee value or all insurance policiec on hi1 lite w'hich are owned by 
him or hit 1poW1e and the .;;e.ali 11urrender value of which hu been 
excluded i!1 detarmininr the resources of 11uch indiv;dual or of •uch 
individual and his epo\lee, and CB) the total 0£ 11n1 amoun~ in an 
irrevocable Lru11i. (od other irrevocable arran~ement) available to 
meet the burial andi relAt.P.d expenses o( such indh-idual or hta. 
lfO\l&C. 1 

• 

(S) U the Secretary ftnda that any part of the amount u:eludad 
undP.r pA'l"llf?'&.ph (l) was used for purposes other than those f'or wftich 
it was· aet uide in eases whcoe the inclu&ion or an1 yun.ion of the 
amount would e&\&11 the resources of such individual, or of 1ueh 
individu8l and spouse, to exeeed the limits 'pecified in parasrap'h. (1) 
or (2) (whichever may be applicable) vr 1111cLiun l611(a) he shall 
reduce any future benefits payable to the eligible individu11l (or tD 
1ueh individual and his spouse) by an amount equal to such part. 

(4) The Seore1.&•1 m11.y provide by regulations thu whenever an 
amount set Uide ·to meet buri.11J Rnd rP19tf'd txpeiu:es ls oxcludad 
under par11gTaph Cl) in determining the resources o( an individual, 
1sny inLereat earned or accrued on such amount Cand left to accumu· 
late), And any ll[lJlr&iClation in the value of prepaid burial arrango­
mcnta for which 1uch amount wu aet aside, i.hall $l1U be Hcluded (to 
such extent and subject to such conditions or limitations u au~h 
regulations may proe~ribel in determining tho ro11ourcca (ond the 
income) of aueh indiv' , . . 

/1 
/ 

··-": tlkNIMC or 'PllR~ ~ 

~·. 1uo.I.) 
Ste. 1614. [42 U.S.C. 13S2C] (aRll for pu1parcsor this title, the 

te1m "aged, bliml, ur di11Jtbled individual" means an lndlvldual who~ 

., 
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(A} i& 65 years o~ ag~ or older, is blind (as determined under 
paragraph (2)), or l! disabl~ (u determined under paragraph can. and · .. 

(B)(l)t0 is ·a resident 0£ tho United siatee: and ia eithar CD'' a 
citizen or (ID" an alien laWfullY admitted for perm1Wuat resi· 
den~e or otherwise Pt!rmanently residing i.n the United State. 
under color of law (inoluding ·~ alien wno is laWfully preaent in 
the United States u a result of the application of the provisions 
of, section 203(a)(7l or Hetion 212(dXS> ot the Iinmif!'ation and 
Nationality Actt•), or-• · 

(ii) is a chlld who Is a citizen of the United Stat.ea, who ii lMng 
with a ~arent of the ehild who ia a rnember of the Armed Forcoa 
of the United Statca uaigned to permanent duty aahore oulaide 
the United Statea, the District of Columbia, Puerto Rico. and tl\8 
territories and .fioaceuions or t.he United States, and who, du.ring 
tlie month before the parent reported for 1uch oaaignmenl, was 
receiving benenta under thi• title." 

(2) An individual shall be con8idcred Lo be blind for purposes of 
this titlei i( he has central vi11u.al acUity of 20/200 or lees in the better 
eye with the. use of a correctin~ lensi. An eye which i1 accompanied hy 
a limitation in thP. fields of v1Sion a~ch that the widest diameter of 
the visual field subtends tin ane;le no frP.Ater tnan 20 degreh 1hall be 
considered for purposes of the fi?'Bt sentence of this subsection u 
haYing a central visu.al ClC\lit;y of 201200 or leas. An individual ahall 
also be oonaidered t.u be blind for purpo1111 of this title 1f he is blind 
as dermed under a St.a~/lan approYcd u.nder tltle X or XVI u in 
effect for Ot'tobel' 19'72 an 1'$Ceived aid under ~ueh plan (on the bKBil 
of blindnesa) for December l\173, !IO long u ho ie co11Linuously blind 
aa w denned. . . 

(3l{A} A1'1 individ\lal 1hall be considered tn he. disabled for purpQses 
of thie title it he i. unable tn engage in an1 suuatantlal rainful 
ac::\.ivity by Teaaon nf any medically aeterminable ph,ysk.al or mental 
impairment which can be ezpected to rnulr. in death or which has 
lasted oT can \)8 expected to hllt for a contin\&ci\13 period of not le.s1 
than twelve rnont.h1 (or, in the c:a11e uf a child under the age of 18, i( 
hi! ~ufferc from o.ny:i m~ir:ally determinable physical or mental 
impo.irmenl of comparable severity). . 

tB) For purpos.a of subpar&¥raph IA). an individus.I shall ·be1 
determined to be under a disability only if hia phyaical or mental 
impairment or impairm•ntt are or s1.1ch severity that he ill not only 
unable tn do hie :prc:vioua work but cannot, col\lid.ering hi1 •¥e, 
education. and wurk experience. P.ngage in any other kind or substan· 
tial gai'l'lt\Jl work which exiets in the national economy, resarcilees o( 
whethtr such work eici1t.s in the LmrnediatP. •rea in which he lives, or 
whether a .specific job vacancy ui1ts for him, or ""hether he would bo 
hired if he appli~ for work. For .P.urposes of the pr~e@dins aontence 
(with rHreoc to any individual>. 'worlc which ·exists in the national 
economy' means work which exist.s in significant numbers P.itn~r in 

wl'.t. IUl·~:l8. ,8!l09cb•JJB1. inurt•~ "•i•". . 
·•r.L.. 101·~11, S009rb•llJ11. l'edl'C•f'1at"4 •i~w111i1 ... ubciDLIN di. 
··P.L. :ol·2"9. t•009tb1llA~ redeci&"•lod •'••••Iii•., oullcla- Ill!. 
•'F.L.. Kt·41t. 
··l".L. ~Ql·tlt. faolOl!IDl\ICI. s1r11ck OU\ lh• !"'•iod 11\C ... b11•··~ ··.or··, 
uP.L.. 101·~'· !&OO~bl~I. added clauw di1. •flriicablt -i•h re•-• 1.o bentll141 far moM~ all.• 

M•••~ 19?0. 
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the region where auch individ1.11l lives or in several regions of the 
country. h h . 1 . ~ft·1 . . . 

(Cl For purpotec of thia r:iaragrap , a p y11ea or mt!nloG :mpair· 
ment is an imJJairmcnt that re1ultJI from an1Lumical, phyeioloJi~al, 
or paychologic&l abnormali1.ie1 which are demonstrable by med1cal11 
acceptable clinical and laboratory dlagnoatic techntquu. · 

{D) The Secretar1 ahall by regulations preecribe the cri~ria for 
determinin1 when services ~rfonned or earnings derived from 
service& demonatrate an indi\f1dual'e abili1.y t.o engage in 1ubst.Antial 
;ainf'ul acl.ivlty. In dewrminins whpther an indlvldual I.a able to 
cnra1c in 1uMtantial gainful activity by reason of his earning. 
where hia diaability ia 1ufficiently severe Lo reeult in a funetionai 
limitation regutr1n1 aai1tanco in order .f'or him to work, there shall 
'be excluded tram such earn!np an atnount equal to the cost (to such 
indMdlW> of an)' attendant care Hl"llces, medical devicvs, 8t1Uip­
m•nt, prmtheaes. arid •lmilar iteme and services (no~ including 
r111.1line drup or routine medical 1e?Yic:ca unlecs ~ueh dru,irs or 
eervicea are nece10BI')' for th'!! control or the diaa.blins conditinnl 
which are neceeury (u determined hy the Secretary In regulations) 
tor that .P"rpoH· wtu11ther or not 1u'h aeaistanc:e it a Jso needed to 
enable hrm to 'arry out his normRI daily t'Unclions; exc:epL tliat th111 
amount. to be excluded 1ha1l be eubjeet to such reasonable lirnits ae 
the Secretary may l'IMCribe. Notwith5tanding the prnvialons or 
1ub_p1r~pli (B), an individual whose servlcC<S or earnings mHt 
1uoh criteria 1hall be round not to be disabled 

(E) Notwitnatondin1 th111 provisions of subparagraph• <Al through 
(D), "" indiVidual shall al.ao l:ie considered to be dlsabltd for purposes 
of thfl title if he is permanently and totall}i disabled as defined under 
a State plan approved 1ander title XIV or XVI as in eff cct ror <Xtober 
1972 and received aid under euch plan (on the basis of disability) for 
December 1973 (and for at least one month prior to .July 1973), so . 
lonir u hi ia continuously diu.bll!d u so denned. 

CF>. In t!ete~inlnJ whether an individ.u11.l'a physical or .~onts.l 
lropa1rment Or unp&Ii'ments are Of IS S~ffic1enL mea1e11) !W!ver1ty that 
1ueh im12atrmant or imyairment1: could be the buie ot eligibility 
under this 1action, the Secretary ehall conai~P.r the combin•d effect. 
or all or the incJMdual'1 in1pairmenta without rcg(lrd to whether any 
such impalrmeni.. if con1iciered separately. would be of euch severity. 
If tha S.Crettr)' does rind a medically aevera combination or impair­
ment.a, the combined imp,et of the lmpairmenc. shell be e(lnsidered 
tht'Oughout the disability determinatiol'I process. 

(0) In Jn~kinf de.U!rminations with ree~cl to di1~hility under thia 
title, the provis1one of aection1 221 (h J, 221 k>. and 228{d)(Sl shall &J'J\I)' 
in the 1amP. manner u they apply to eterminations of disability 
under tillt II. ' ·· 

CH) In making any determination under this title with reapect··u, 
the dleabHity of a child whu hu not 11ttsined the are of 18 1~1u·s and 
to whum aection 221Ch) does not apply, the Secretary tifiall make 
reasonable etrorta to enaure that El qualified pedii.trician or other 
individual who apecializes 1n a field of me<lieine ,qppropriate to the 
disability ur the child (aa d•tarmined by the Secretary) eva}ullt.ea the 
cue or such child.•• · 

~r.i.. 101.~t. 1503&ak-ldd«I 111llJ11•t1••Ph 1H1: •ppllo1l.l1 ui det.or111ina\io111 ,,,.th e ur ""'" 
mo111i.. all.er No•ernber ,:}9llU. 



SENT sy:xcrox Tclccopicr 7020 2-12-96 :11:52AM 2024566487 ... 62878:# 8 

L" 

588 SOclfJ. S~URJTr ACT~.J18H111 !Conti 

(') A rocipient or benefit.& bued on disability under this title may 
be determined not to be entitled to such benefits on the basis of a 
fmding t~t the physical or mental impairment on the basis or which 
auc'h fiian111fita are provided hat c@a.Nd, d°" not exi1t, or: is not 
tlaabling only if auch finding ie supported by-

(A) substantial evidence which demonstrates that-
(il there hu been any medical improverneni in the indlvid· 

ual'• im~irment or c:ombinatiun or imJJairmenta (other than 
medical improvement which is not related to t'hf! intfivitf11a1'1 
ability io work), and . ·. ~· . 

(ij) the individual ia now able '° engage tn substantlal 
rainful activity; or . . . ' ' . 

. <~> 1ub1tantial evidence °(eacept in the c~e or an individual 
eligible to recelve benents under section 1619) which-m consist• Of nttw medical eviden~ and a ne\lf UleHrtient 

. of the in'divichial'e reeidu.al functional capacity, and demon· 
1trates that-m although the' individual hat not improved "'edical-

11. he or ehe is nonethelcaa a beneficiary of advances iu 
medical .or 'IOCational therapy or technoloEY !related to 
the individual's ability to work), and .· 

UI) the lodivichutl is now able Lu en1111e in 11ub6L11nlial 
rain!ul actMty. or 

(iil demonstrates that-
(I) althe1u1h the individual has not Improved medical· 

Jy, be or 1he hu undergone voca~innal tner•py CrP.lRt.~d 
to the incijvidual'a aoility to work!, and . cm I.he individual is now able to engage in substantial 

. pinful activity: or 
(CJ aubetantJal evidence which dcrnonatrates that, as deter· 

mined 1.m the bais of new or improved dla1n1ostlc techniques or 
evaluations, the individu•l'i: irnf\alrment or combination of im· 
pAirmontl ill not u disabling u it was considered to be at the 
time or the most recent prior decisJon that he or she was under a 
diubllity or continued to be under a diaability, and that there­
fore the indMdual is able to eugrage in 11uL11Lanlial gainful 
actiYity; or .:· 

CD> euhetantial evidence (which moy be evidence on the record 
aL the tJme any prior determination or the entitlement to 
benefit.a based on diubilit,y WAi; made. or newly obtain@d evi. 
dcncc which rclatca to that determination) which demonetrate1 

.• that a prior determination wu ln error. 
Nothing in thia paragraph ahAll be constru•d to require a determina. 
tion that An indivldiaal receiving benefit.a baeod on diability under 
this title la entitled to such benenu if the prior· determination was 
frAudnlent.ly obtained or if the individual is engaged in substantial 
gainful activity, cannot be located, or f ail1, without gvw cau&111, tu 
eooperate in a review of his or her entitlement or to loll ow prescribed 
treatmen.t which would be expected to restore his or her ability to 
engage in 1ubatantial gainfu.l 11.divil)'. Any determination under this 
paragraph shall be made on the ha1m: nf All the evid11nce available in 
the individual's ease file, including new evidence concerning the 
Individual'• prior or current condition which is presented by the 
individual nr ~ell.l"P.d by thA S@C'.r•t.uy. Any d@t.ermination made 

:~r 

i.f 

:_·, 
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11nder t.'Us ~ngrapn ahall be made on the buia' of the weight of the 
evid~n.ce ID~ on a neutral bui.t with regard to the lnaividual'a 
COndttion~\Pt'ltftOUt any initial inference II to the prlltl\oe or abaence 
of d?ab ty ·bl~ 4r6wn trom ~he fact that tho iudMdual has 
. pra...,ou1 y 1ieen determined to be d.11ablcd. " · · . • . 

. ' . 

. Eliiihle Spo\llO . 
(b) for purpoeea or tbli title, the term ''olidble ·~use" means on 

aged blind, or dfaabled individual who ii the husband or l"ite or 
anoiber qed, blind. or dilabled indMdual~ and who, In a month. it 
liYint with ·~ch oDpd, bll~. or ~i.Mh~ed individual on the first da)' or 
the month or, In any e.e 1n wh1eh e.tther 1pquse filN an application 
(or benefira or req"eate rmt,oratton of ellgihillty under Ulla title 
duri.n1 the znonth, at the time the appliOAtion or reque1t i1 rited." If 
two aie4. blind, or disabled i.n4Mcbaal1 are huaband and wife· 11 
dC1Crlbed in the preceding sentence. only one of them may be an 
"ali,thle uul.Mdual .. wt.thin the rnea.a.inc or aect.ion 161Hal. 

; otrinitlon or Child 
(cl For P,IUJI08el of this title, the term "ehild" means an individual 

who ie neither married nor (u determined by the S@cretar)') tne head 
of a household, and who la (1) under the •• ot •ialMeon, or CZ> under 
the at• o! twent,...two and (18 dab!rmined l>y the Secretary> ll at~dent 
l'ell"larl)' aL141nd1nl a aehool, college, or uni'verait)', or a co\UIO of 
vocational or ~nica1 tn.lnin1 designed to prep;s?e him for geinfUl 
ez:niiloyment. · · 

Det.rmlnatlan of Marital Rclationahipe 
(dl ln .. det.rinlnlnr whether two tndivid1.1ala are hWlband and wile 

for purpoaa of thll title, appropriate State law shall be applied; 
ea,cept that- . 

(1) U' a !Dan and woman hav@ been determined t.o be husbahd 
, . and wite under 1action il6(h)(1) !or purpqse1 of title U they shall 

be con11fdered (from and after tftt date of euch determJnation or 
th• elate or their application f'or benefit. under this title, which­
ever ia later> to be htilband and wife ror pu~•• or thla title, or 
· l2) if a man and woman are found to b9 holding themtelves out 
to the comnnnilty in which they retide u husband and wife, the)' 
ahall be ao considered for purposes of thi" title botwithsLKndtrig 
any otfttr provision or thta 18Ction. . .. 

United Stat.ea . 
(e) For purpoaea or t.h!a Litle, the term "United States", when uud 

in a reorraphical aenae. meana the 00 States and tJ,e. District of 
~~~ .... 

"'1'.&. 1018, Ei!Jta~ ""''" e11t "l'w pur,_CI o( lliil \ILi .. rhe "'"" '•lirible IJIDlill' ftlllllll ~n 
~ bllt1d, or 4 Uhled 11\divW"•I who II tM llUlillncl or wife of ... ot1w. -ced. ltllnd, •r 4iubl41d 
hidl¥IOll&I and"' 1h1111a1 i-n Uvillf •per\ tro111111Ch OIJler a.l!CI. hllnd, or dloablllll ln61Vid11•I far 
""'"' Ulall Ill lllOlltha. w Md oulwtit,...,.. &NI Mtlljl!Mt, efl'lil:tl"t ~· l. 11•0. . 

~- I 
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GU1red unleu & 1t&t11tica.ll7 valld QlW· 
ltr ooa\rol MmPlll Ma 1Z10W11 thAt a 
Stat.e'• oer.ernunaUon nr ... prooo­
Olll'll do aot Yf•ld u aooepabl• lo• 
rat. ot urer. 

t41UOI TJpe ot ntdam &o 'be 111b. 
min.!. 

Wh1ra an 1Adh1clll&l ia reqliil912 'o 
1ubnait Hideiice ot date Of l>lrth u fn· 
41cac.d Ln ltlUOl, De 1b&ll anbmit a 
publJc record of bl.t'th nr a reUgioua 
record nr birth or bap~IJ\'I a11;&bl11hed 
ar .Ncorded beton h11 Q~?l blrf.nd&J, l! 
e.Y.Uable. Where 110 1uoh dOCllftlent re· 
coNecl or t1tabU1h1d be£c!'9 ace 6 ta 
a'V'&Uable th• 1nd11Pt.dwi.1 1!1All 1v.tim1~ u 
evidence of ... anoUaer clocwnerit or 
dOOlU11Ht.e wl:IJ,ch ml.f~\ ltr-98 LI· the 
*11 tor a t1Mrm1Z1&t10n al' t.h.e hacli­
TtelU&l'I 4&f.e Of blrt.11 provided lllCb evi• 
derice 11 aorreboN.e.d 11,. o~her Hidorice 
"" bll' ta.torm&Uon 111 t.b• reooraa of th• 
Adl!li1U1t.ra.Uo11. 

t tl&aQI Eft!UUOD of ewldenoa. 
0.za•rall7, tlie hlP"t prob&t1v1 

ulue Wlll be t.ooordtd to a. publ!o 
nicoro or blrt.h or a nillrtoua record or 
bU'th or hAritl•m 11tabllallcd 1.1r re· 
eordlid 'before .,.., 5. wtlel"I 1ucb reoord 
11 .aoi .... ..u.wc, ud Otll•t docwnenta 
are eubm.ln•G u e'1derioe or q"e, 111 d•· 
t.emmwa1 thelr 21.rob&t!•• ·9.iue, 0011· 
llcleratlob will 'be rhu to wbe11 111ch 
ct.her dooum1111111 """" ear.&l>U1Z1ed or 
reoordo4. ud ae CJrcamata11oaa at.. 
te11diQI' Clltll' Ht&bl!urnent or reoorda· 
tton. Amonr tbe doownoa'• wll.fob may 
bA 1ubMittod for euc:h purpo1e are: 
110Jlool re1:arcl, oen1ua Hoord. :Bible or 
other ~ Hcord. ehW'!'h rtootd cl 
~pt1em er ccllftrmatloa ·,.SD ;:rou~b or 
euly adult Ulo, luw-.uu1 poUCf, m&r-
118.C'O rec1)r4, employm1112t record. h1.ber 
lWOD record, [l"atemal Oft~UUOD 
record. mlllt.&1'7 Noord, '11'°'111&' reoonS. 
Vl.CCfftetlOn NOClrd, dclaye\I birth C61'· 
tU!ce.te. ~trth c;eruncatt or child or·~ 
p11C&D,, PllJllOl&Zl'I or midwife'• NC::Ord 
or blrtZI. 1mmll'fttio11 reoord. n&t.\I· 
~1.U.f.16il 1"1oonl, or JINlpun. 

• 41U04 . Cenlft.& cop1 Ul lill& or ort,t. 
Qa1. 

l!I lleu of t!i• or11'lll.IJ or &111 record, 
tsoept • Dltile or other f&mlly record, 
there ma.7 be IUbrnltted U 111'!de11c1 of 
&fl a COPJ' Of such ""oord or ~ et.lie• 

62878:#10 

20 CFI Ch. UI (4-1 ... 1 Ear.) 

mant u to tlle date of bJR!l lhOllPll It 
euoll tDcord, wh.lc:h zau beq dull .... 
tU!ed (aeo l~.701Cr> of c)if1 obp .. r), 

t 41&.llOI When •cbUtloaal mu.. 
.,. be req111Nll. 

u t!lt endeDoe euam!Ue&! 11 11.ot oo• 
\'lDa1Df, &4G1Uorial 1vide11.oe m&.r be i. 
qu1l'ld. 

U1Ull8 Especl.lted •4fl&ll.lcaaoa 11u1i1 
en llooa•oiatAz7 eddeDCe Qf .... 

Where dooumerit&f? •Vl4cDGe or 111 
rec:otdelt a.t l•ut :I 1ean beton Qe ,,. 
plleatloii le Aled, wb1ch reuona\lf 
aupport. &a aced &ppl10&Dt'I AJ19fLU• 
u co ~· are. 11 eubmJtted... 11&ra•ia~ or 
ben1t1t1 m&Y be ln.ltl&te4 ,,..& ~OllO · 
&dditlon.&1 Hi4eaoe ot.,. 111&1 De no· 
tiuited ~1 H UUOl l.bro;fb. UUQ6. 'l'IY 
applte&llli will be &4'1ud that edti­
IJoD&l e"1Qence lA recsulred 1&4 '116'9 It 
It I.I IUbnQUl!lt~ e1t1.bUllled ~ Qa 
11rt11r tlnd111r or ace 11 1n1:arTtOt, t.llt &> 
pHou.\ will be liable Rlf "t.md of .._, 
o .. erpe.rmeDt he bu ree•lved. U ~ ot 
Ule 19\dtDCI lnit.it.11~ IU,l'lll,cod tew 
t.o 1how thl.t the .,... ot tb• •PP11CU\ · 
or 111oh o\.her por.uD aces net 001-
roupo11d w1\.h 'ht &lltfed ue. J1t1 •­
iii. "111 bl ~4 witU tbt eW'tdHoe ,.. 
Qlllred bY HUfi.ll01 t.kowrll UUIO& la 
IUb~tud. 

Subpart I-Determining Dlsoblllt'f 
and lllndn•u 

..tl.l'nlollm': S.ce. uoa, 1111, lSlf~a). Jiii. 
ua1 l•l. 10>, Mid \OlUl, ano 18 of t!I• lloclll 
tlec~~7 Act; ~ U.B.C. lD. lift. lSDl!(1l. 
1•~. UU \I), (C), Ud U1lm. and 13111>; WIL 
S. '· e. l.ZIO. 16 oC Pub. L. -....ilD. 18 lg,\. UM. 
11:11, 1a. ud 1a. 

lounc1: U 1"1\ WQ.1, Allf. 30, 18. ll!lllll 
O~erw!M llololG. 

OUll:&LL 

t 41&.801 lc:oDC of eubpaft. 
111 order ror you to become tntltJlll '° •1.11 t>1rienu bued ~JIO" dlu.bntt1 or 

bllZ14n8U you Pl'lu1t 'be dieabled or blind 
u d•nned ID thle XVI or l.}:ie 800l&l s.­
aurtty .\ct. T.ti.ls 11.ll>plU't enll.ica lie• 
"" lletennlne •bather Jou an dlubled 
or blind. We hav• orrW.od ibe NIH Ill 
tl:11 rnllo"1111 way. 

(a> We danne s11ner&l urm1. Ulen dSt­
cUM wbg m&lcll 0111' d11&b1Ut1 or blind· 
11eu det.eMrJ.u.tlom IL11d it.ate ~' dJJ· 

6S8 

.ii 
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aoc1a1 SeGwliy.~.Wn:dlori. HHS 

ablli~ &114 blln4Deu dei.rmilllttom 
made iE!dtr otJaer FOfl'IDll an DO' L ~l.Adilr 011 our llat.armlaat:foa 

1~ (Ir) Wo o.,W. e.lao term tUiabllCtr u4 
;.; DOT.1 IOmt ot Ul• mrJor taoton ibali an 

eauldered lD detenDlnlQ wlleUler J'OU 
1ft diA&blM f!l 11'11.IQ5 thPOaP 418.llD_ 

(ol Seot.10111 Ul.912 tllroqll Ul.DU 
COll~D uur ~- Oil Hld111.oe. We Ill.• 
DJ&ID J'O\U' "'pDlllt'tlWU• (or lllDml~ 
!iJl6 191.denoe ~f J'OU!' J.mza1!'11Ulftt, 
1t.at.o •h&t .. collllder t.o be uo1ptal>lo 
IQ~ ot mtcUOlol evidence, aiid deo 
acrtbe W!lat tntormaClOD ahOWQ be lD• 
chided ill medlcal nDON. 

(d) Ont fOMNl Nlu 011. t•ala.att.q 
dilMWQ> liar a4\llta allq new appUoa­
r.10111 are atat.ed 111 H uuao Uiloap 
UU'Zi. WI delal1be tll ltllll t!L&t trl 
ro throulll and t!le o1'der tn •h1c.b th11 
.,. oouid1N4. 

(e) OW' ,.i:i...i nil• Oil .•¥11111&~1" 
&&&blUliY tor et111uea a.uar:u• aiiPll· 
utlo11.1 are 11:.&Uld fn Mil8_9'M t1'1N1ufli 
U8.ll'J4e. 1 

en Our 1'11111 011 m1d1~ oomtder"' 
acJona are loud Ill ff4le.• WOUD. 
416.830. we ezi:11&1z1 m th111 Nlet-

m Th• PllJ'Pl89 uu! \1M of tlle Littles 
ot Imp&irmollt-9 fov.ad la &ppall&b l el 
1iobpa11. Pot pin. 4ot ot UiSll ohaptier; 
m Wllat we mean bJ tne ierm 111ediecll 
14111~ ult 1'o• we det11rmh1e mtd· 
1oe.11cm•lllaoe1 

(3) tlle 1UDQL ut a WAC:llWOA b)' JO\IZ 
pQJllCllD th't Jou an d11&blea: 

(4) Wba.t we me&n lir l)"lftl'1tam1_ 
lip1, aiid la\o~ton" a.ad!.,.: 

(Ci) How 'll'e eval11&te palz:i &nil 111JJ.1r 
aJmpr.oma;ua 

IS> Thi effeot on your l11111f!ta lf' 'ou 
t.aJI to Collo• tzoe&tznODt tll&t la ea­
peclled eo rut.ore 7our ablllt7 t.o work. 
Mid bow we appi, t.be rule. " .. 

"<rl In HUUal tllroui~ ue:934 •• II• 
cilal 11 th&t we Ill.I.I 111&ka 114'm111ta oft 
cha \uta ot pree1&mpW•e di.,,bl1"J' or 
pre1wnp'1•1 'bltndnoa ' 

Chl lD HU8.935 throurh 418.8'.'9 we II• 
pla.ln the rult1 •l:!Joh ap~ Ira cu11 o! 
drlar ad4l~etori. ud aloobollun. 

(1) 1n lftll.P45 Ull'O~ta tll.tte WI II• 
Dl&ln whr.t "' mean by tile term tend­
""' funetll'Ml r.olJCJt'lf&i, et&t.1 when an 
UOOIMIDDl.t or rHldul fwlottonal -­
~Ly I.I nq~4. aiid •ho may ma1'1 
It. 
m Our rulH nn vnnat.11111al Mn1t11 .... 

a~oc.1 UI tou.n4 lB HU8.96IO tlffUl!i 

tlUD&. We upl&Ul Whan TOC&ttoul 
tacwn mu~ be ~Dl1dered &lone wtth 
tla1 mecUoaJ Hid111.oe, dlaoUI tile role 
or l'M£41&&1 twio\SoQAI •'9dt7'bl ••ll· 
11&tl.DI roar &bllltJ io worJr, dlloue 
t.he •ocatfon&l factona or .... 1du. 
oa.ttoa. an4 work apui111.11, doeorib. 
wU.' "'e m .. D 'bJ' work •l:!Joh uJ.t.e ill · 
~· ll&tiOl:l&l eGODOmJ' dlmcma Ula 
1moazit or 111rt1on azad t.he tnia of 
•kilt 1"1Qllir9d for work, dl9Gl'l'be Ile• 
tlle OwdeliAe1 ID appeadbl: I or 11l'bJJM1 
P ot ,PM"L tat ol c.b.la c~c.r . IP~ to 
01auna uncs1r pan 111. &nd llPlm 
when. !or · l'QrllOIU al •DEl17tQ tll• 
Owd1lh111 ID appaadis I. we eo11.1"•r 
tlle Umlt.atlou or r11til1olilc11a11 lmpgted 
bJ JOUl lmP&lnDllH(I) &nd "l&tieQ 
um11tom1 to be ez.rtlon.al.. 
!l.OftHlrtloll.&l, er a comblD&tiOD of 
llo\h. 

(II:) Om' rulll OD IUblt&lltl&l fl.l.nllll 
&ctlf!tJ are toe4 Sn 1141&.rll throush 
611.9'7•. "l'hooe e~dD wllat •• llllUI b1 
111betA11.tlal reJD!\al ac,191117 ua4 :bow 
YI evaluaie J'Olll' work aotlvtt1'. 

m ID HU8.981tUourb41UIS '"Ill• 
euu bll.ndJl.au. 

(m) OW" l'"llloe oo wbeu dJl&blllliJ' or 
bllll4Dlll OOlltlDUCI &DO UOlll &rt COD· 
t&1Dt4 lD H 418.888 &nd Ul.988 ~~l 
Ul.CICll_ We e:icplala what ,.our .NlpGll• 

albUltlH &rl ID C411lt!:a8 Ila O{ ADJ' eYODCI . 
. ~' ma.y came a Olia.are Lii your Gla­
&blll'CJ or bUndD111 1r.&tua. •hen Jou 
mQ bvo 1. trial •ork 1:19riocl, e.nd 
trheo •• •ill re"19'1' &a eee ll J'Oll are 
1'111 4lub1ed. We aleo eitpl&lD how •• 
00111lder the fuue or mediO&l lm1>ro• .. 
me"t (and the eiree1>tfo11.1 t.o me41tAI 
tmpro•omont) ID dotonniD.1118 wbot1ior 
JOll M11 ILlll dl-\iled., 

Ct~ Fl' ICC1, A'lll'· IO, lB. u amoo4oC •~ 60 
n eoi:111, Dis~. o. iNa; Ill n ~ Fo\I. u. 
1111; Oii D. fl ..... NO•- It, llllJ 

t UUOI General defl.D.ltlou ud 
~l"llUI f11p thb llUhparL 

Al uaea In tl11s 1iit1wt-
..A.dult 11\1~ t. Pll"IOD •!lo 11 qe 11 ·or 

older. 
C/&114 m11.na a penon who l1M not a.i.-.. 

t&Jaed .,., 18. 
~(edlool IOUPO.» l'OCOl'I to troa.tllll 

IOW'Cel, lul6r'C&!• OC re1,;11nl. a.u.d IOODluJ,. 
atl'8 e:u.mlnt~ ror UI. ~a 1416.lllll. 

-~tt:"',U..rit mean• t.b• ~~e,..f.&IT "' 
R66l'-l 6.&4 R~ 86.-.160•. 

859 
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Snrcc of r1a1r~ meam 1 boaplt&l, 
ollBlo ot o~er toWo;t ~~ U. pro11QllS 
~u '11th inad1caJ tnaiznwt or ev&lU&• 
tlon. 11 •ell u a phJilGlu or peJChol· 
oris~ who hu treated or ••llua.ted rou 
hut dn111 not II.I.•• or '41.4 aot II.I.Te ~ 
oqoiAf "'6tm111~ nilaliloDl!IJp wtUI 
JOU. 

llGf.I CllfftCf mum that aaeae' of • 
State whin}J llu ~ID dHllSUt.44 'DJ ae 
11:.ace to OoVr7 011t. tbe d1•bllitJ or 
bllDQIP de\Grm1Ht.l0!1 l'.m0'1011. 

Trmt1n1 '°"'ct roeua Har on 11!!7· 
11ct&Z1 or DHOholoei•t who b.u pro9id1cl 
1ou with medical t:.HA&mnt or nalv.­
tloD 6114 wbo b&a or hu II.ad All OJ:ll'OUIZ 
treal.m•D' "l&~OlalJISP With )'OU. Cleft• 
er&llJ, we Will oona!der th.It FOii u" 
u 011r111111r t.ru.t111111t relatiloullip 
w:t~ • 11u1101u oi- Ji181'1lholol1•" non 
tl:lo 111.edJCl&l e'Yidenoe 11tabll1hu th&t 
rou 101 or U.'le HOil the p,.1e1u or 
PIYoholorilt Wlt'h a trequ•••F eonat1~ 
ent. w:!tl!. accepted medloa.l praQIJoe for 
&lie tnc of tttawn•ut :I.lid e•eJ11astoza 
reqWnid tor 70U1 mt41c&l COD41tlOll(I). 
We m&J coU1der a 11b7tleiu or pq­
cholort1t w'l\111 haa tro1.u4 ~ou 01\17 a 
(•• ttmes or olllt aft&r lo~ 1AtarveJ1 
co.r .• t.wto• • 1•r.r> co 'De JOW' treattu 
11UW'OI u Cle natare ud lNQa•nCJ ol 
'-DI tre&tment I.I tnioal Cor 7ov 
t!tlnditfoD(a). Wt will no~ 00Alid1r a 
pl:l)-.Sclu or 111:r~olo1m '° De J'OV 
"'9&UQI phJlleJl:I IC YO\ll' nl&tl onthill 
1'1tla tht phy1icl1.n or pa1ollol9d•' 11 
not baud 011 yow 1108' Ccr i.roa1.me1:1'­
b11t aoleb' OEI JOl&f llHll w OllC&lD a ~ 
p0rti 111 1uppor~ oc your ol&lm far b1111-
o ra. l!I lllcll & C&MI. •• will oouder 
th• J)'hJRICllll or Jll)'Olaolort11 CV lie & 

oomultlq pJl.,ralolwi or peyoho!Qfllt. 
w, or Ml reCen to 11c.!ler Che 8ooJal 

81cunty Adm1n11tratlan or the ltato 
&rencJ tnaklnr tll• 41aa'ol1l •J' or 'bllzad· 
zaeu detormmUoia. ~, 

Yw i-~n t4 t.he person, who hu &Jli­
pllecS lot or 11 rtc1M11r benefit.I 'be.ltd 
on di!WlllltF or blbldaeu.r 

(Bl J'P. 3182. Aua. l. 1111. u am .. d.6 '' II 
FR C'6'1. a.~ I. 111111 

D~TIONI 

IC1UGS fto mu• dJNbWtJ alMl 
lttmu- clcwniWY11ou. 

<a.l Stat• aonelu. li&t.4 a.roliQet 
ma.'ke dleabUltJ a.ud bll11dDeu ~eter­
mfuat1um Cor f.he 8ecrttal'Y tor moat 

2D CH Ot m (6-l-95 E~ 

per.om U\'1.ur 1n the StltA. Rt&te lfQ· 
CllM mite these d11&btlltJ and blll4-
neu 4etarm!na.Uona uder rtlUlatfou 
contatntnr 11t!formuoe at&Dd&rda &Dd 
other &dm11U1lnt1•e reaUiremetl .,.. 
l•'IJIC co the diaabUttJ' ad bUallA ... 
dltermln&tfOD fuaotioD. 8C&tet U" 
th• 011t!oa of'~~- twlCGIOD 09tr 
co ihe Fedor-1 ~Tll"DIDIDt U thtJ ne 
loaier want r.o ftll.ke cllu.'ollttv detor­
miu.tlom. Alao. tllo hOHtu7 m&J 
t.k11 t.ht f\islOUOD .... .., from loa1 lt&se 
wldo11. ..._ e-sbaC.uU&llJ ra.lltCI. to m&k1 
d.ieabllll.J &D4 bUnd.n ... de~rm!a­
uom UI &ccord&noa ~th tbeae ref\11 .. 
tlom. Subpart .J of ~· ,.n co11LA!llJ 
t.bt rulet ~h• 8Cia.'91 Mllll: IOlJOW ID 
m&ldlll 4.laabWtJ' Uld llllDdJllll d1t.tr. 
mJUT.10111. 

(b) SodlJl Slt!Utifi,t AdnUtd1tnado~. The 
8oclal leolU'l&,- AdtGill.llt.ra~ori. WUl 
make d.Jaa.bUU.1 ui4 llllDIUleu detAI~ 
mlmtiou for tile Becretar7 to-. 

(1) Ara l)erlOD 11'1!11' ID a 8t.ACO 
whlah i• not m•leill• lor \be 8~relAl'Y 
au d.Jaablllt,y IUld blmdu1111 d•r.t:UUD&· 
tlor&a or w~ob 11 DOT. m&ICUll thOH 4 .. 
lenn1UtlODI ror t.he clua or cl&lnwlta 
ta wbich th1.t. 111r1an 'Mloqe: u4 

Cl) ~ ,.,.oa Uri~ oui.ldtt use 
Uai&ed Se&tet. 

(c) Whar dlffrlftfnGHOIU are t11&Ulortred. 
The 8eortt&r7 bu autllortsed tl:I• au.co 
11nel11 aacl tl:le SoGial Bccurlir Ad· 
..Ua.letntSon to make de'4!munii1ou 
&b01&lr-

(1) Whither JCl\t an 41aable4 or \Iliad: 
(1) The datt fOIU' dl1a.\lUt.Y or \illDd· 

DIU bepra; 6lld 
(31 Th• clace JOW' CUl&biUtY or bllrid· 

Diii l'°PDtil 
Cd) .Rlul.v of~ GltMot:N detlrrnl11a• 

ffou. 011 rovlew ot a State .,.t1D01 dt­
torm.l.11&tloQ or re4eCCnnlD&t!oD of di•· 
&bllltY or bl1D4n•• we mar fJ11d tb&t-

m You I.Pt, or an aot., dSeabled or 
\llld, HJlrileM oC Wht.\\ the Bt&t.e 
1.1'1110~ toUDd; 

<a> YoW' 41ab1Uty or bllrtdntu bt1u 
eu-U1r or later tl!.q '21• d&'41 lo~d 111 
the St.au -.OllOf: &114 . 

(8) Tow dlaab111'1 or bUDdJ:lHI 
1t.oppe4 l&l'ller or la~r tha.n th• date 
fOllDd by t.he lute .,..11er. 

(I) 1111"41 detePIM-'loM for rn.nlGI tm­
,.Unr.enl.I. AD lnlt.ieJ C1etierm11i&t10ll bY 
1. !"-tie ar•ncJ or tile Social S.auritJ 
Adm1:11t~t.lo11 that rou are aot cUt­
able4 (or a Soo!al ltGw1t1 A~G.11r.r&• 
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Soclm lfCUltlY A~allori. HHS 
dO.D rt!itW ot & 8t&til llpllOJ'I 1Al1Jal 
setarml»liiOD), ba 'Ill .... •k•N 
cen I• 1'1d11oe WJUcll ~4Jcate1 c.tae 
dllt.tDCI ot a mental tm~eDt, will 
t11 made dlJ After HU7 nugaa\ile eC• 
tort 11&1 Men made CO aM that & 
qalltled P1JOhl&tr11t ar pijocllolod1t 
au vomP1•'414 ~. m•w portion of 
ell• *8 ,."1.,, ,ud AD1' applicable re-- · 

t' atdual fwlcUOIW Qlp&CltJ Ullllllllllt. 

i
1: c&o• f'1U0lll ftlr the G1J&lincat1am WI 

cQlll!der aeeellll? f= t. llll'Gholorilt. 
fiO ~ • .PQ'allolQlioal oeanltut uid 

· ftlUDlT ror WD&C we ova.aJ.!er r1111on• 
·' ul• l/ftlfl.) II t!ae 11rfloe1 ot e1wU1e4 
•• pitokl&crfata or P1Vllholod1t.1 camaot 

• o'bt&lDed ~w or llnpl!IUm1iat1 at 
tat 8rAr.I level, I.hi 8eort""7 mA7 "D­
t.l'Ut dinotlJ' for Cllt IMZ'TIOIL la a cue 
•lltN th•,. ii nt41D01 of mental u4 
110DJn•llt&l bQ&ilm1nta and & Qaal!fted 
p17~o1GJ11• ..,... M • pqollol.,toal 
OOlllWCUl.1', Ce ~Gloaiat. will tTA111• 
.. ~ 01111 the menC&J lmlll.lrmeBC, ano a 
Jhl'liclu will e•alllat. th.I 11.0llnltlltal 
1.aiprJnneoc. Tit.a 09erall 41termlu.r.lon 
or trnplilmeDI. ..... .nv IDii oombm1C 
11111tal u4 llOmMDt&l lmp&1?mlllt. 
oue• wtn be llWl8 " a midic:U oon. 
1laltA11t otlaer tJt.aa a 41ua1Ul'4 PIJ'chol· 
orh~· @111• Ua• m111.'-1 ~Ht 
IJOlll WOUlll JmWJ • J1Dd!QI of d.11&bU· 
1cr. 

Ct> D1tfPIRl"4tfmu /Of' dtJl4l&oo4 ~· 
menCI. IA mall::l.llS a clac.uialut111a 
under dt.le XVI Wf~ reepsi;t t.a Bl• 41&­
a'bilitJ' ot • cllU4 1:b w11om pararn.pb 
C•l ,,, ttila uctfon d08I not &m>lJ', we 
wlU J116ke rauou.ble 1ffart.1 to HIUN 
'-h•~ & QUaW294 podSatriolaa OP otber 
1%1111V1dW WllO lpedal11U ill.a D1ld or 
rnedlc1ne &J!Pftlpri&te to tbe ob.114'1 
lmpA!rme11t(1) 19al~te1 thl OUI of tb• 
etl.lld. 
144 n •u. "'°" ID. 1111. u 1111end9d 1.t. U 
rl' 111111'11, 8tpt. t. Sll'f; II PR CU'".""- t. 
Ullll • . 

f41UOS. Pnpwm la~CJ:· 
w, wtU 11ot a.e 1D oar Pi'.~ at1y 

llldivilSIW or 111t.iQ-, uco,-fto pro.tde 
tlll~q me41o&.l t1'1411l08, who 11 1;11.r­
N!ltlJ ea:oludl!ld. IUllllWd. or 0ChtZ-. 
w111 buftd. frorA participation in t.b1 
Me'1le&111 or Med.le&l.d peofl'&lnl, or 1.117 
other fecleral or 1'tderall1-&1111tecl 
prornm: w'.lsou Uaenae co :DrOvide 
liHltli GAN M~OI& la C\U''fHtlJ N• 
volu:d "'r 1upm4e4 ~ &AJ' St.&"9 U-

1'16.905 
oellllq' HQori~J »mnu' to "4• 
quate du• p!'OOUA ~OMdWM · fnr Na-
10m lload11r oD protuafow oom· 
petence. proteuian&l conduct, or ft.BU· 
ei&l 1D.tesrit1'; or who uDfl e. ilMl de­
C.rmWUO~ 11 maae !Lii 1umn41rl4 
111ch a liotDN while formal d1eci'DU· 
lllAl7 pr001~ tnvolwtnw 111ror ... 
aloD&l co114u~• are poa~. - 1D41914· 
IZ&l or 1nt11;1 w1 a:nea:A • medJ.0&1 or 

· 1111ohcloJ1e&l oonawt&Dt, cane\Ut&Qve 
uamil!l.l.t!o11. pro'1'1der. or d!acnoatlo 
ten fMtli'7. Aleo ... H418.lll u4 
tlU19g'OI). 

118 B-. Aas.1, l'8U 

UlU04 PeMrmla&UoDI 'b1 o\ber ~ 
IU!aa&lou ud .,eneta 

A dooleioD bJ ~ zaorcovornmoDgJ 
ace11a1 or any o~er 1gv1rmu•1&t61. 
ac111cy aboiat •hether 1011. art llll&Dlld 
or bUaii la kHd 011 lbl ru.111 &Dd f.a not 
Dal" dK\liOll e.l>ollt •'!lather FOD UI clilo 
&bled or bUruS. We my.at make a d!Nbll­
iW or bl1D4Dt11 decermua&tton baaed 
oa aootal 1tt.1ul"fty l&•. Therefore. & d1° 
t.ennlaatlOll mad• \r uothtr qeno.v 
wt. 7011 ..,.. d.11&bl..S or bll.Dll t1 aot · 
blll41nr on ia. 

DDDll'l'IOlf er DllABllJ'lT 

t O&.IOI a..&o deflaltlen or dl•hlllll' 
tor M-1&6 . 

(&) Th• la• defines 4Ju~lU9' u tll.e 
ia.abl\ltJ' to do IAY 1u1'ata.atlll pf11t'\JI 
a.c::IJvtt.,J b7 reuon or Ml.)' mcd,!.o&lly de­
tennint.blt pll>'ltc:&l or ment.&l lm(&lr· 
l'l'lant •hich Cl.D be eziieoted. to ruwt 
in du.tla or wbich hu luted or can 'bl 
upec;t.111 io lut for a cont.hl.uoua perio4 
O! DO' 1111 QA.El 12 moDt.U. T11 IUHt. 
t.111• dennJuon. :vou 1:1uat have a lt'f'trt 
(mp&Lnneat. •hieh m&lre1 rou 11111.'ble 
'liO do yo~ prevtou work or &11;1' etlt.er 
IUl:llUJl~l&l pJatW Ml~h·fc.,r w?dc:h e&• 

IJU 111 Lhe natlo~ OCODOmJ. TO 4•W· 
m.lae •'.beth•r J'nu 1.1"8 ahle to do &ll.'f' 
other work, ,.., ooraalder yow tNldw 
NDCtloraal c&,paclli)' al.Id l"OIU ..... K1'­
e&UOD. and work ezperteDGe (Ill 
1416.9'20). 

Cb) Tti.•r• a.re d1Uerent Nlee for clet.r­
WDl.D( dlu.t>lUtY for 1:ad.lv1dll&l• wlao 
&r"' ar.atutoril:v bll.Dd. We dilCUll Qeae 
1n HUll.!181 Wo"Wrh '16.985. 

{45 l"R IMU. A.~. iri. lflllll. u ame1141d A' ii 
n 1668. ••"· n. 1181) 

681 
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t '1UOI Iulo cleb.IUOD of d.labWtJ 
. · fnP elilldftL . 
u JOQ &rt Wldtr &II 11. •e will OOD· 

1idor 1ou d1ableQ 1f JOU an 1imennr 
!Mm lllJ' me4!11!&lly detiimlnabl• Ph71· 
teal or m•Dtal lm...Sniioa\ whlob. oom­
pare1 ir.I nnriCJ '° ·i.n 1mJll>lrme11t 
~c •ouJd make n &Galt ca Del"IOU 
oter qe Ill 4laabl1119. We dl1c1111 OW' 
r\1111 for •eternWii11r dir.o.blllcy 1.n oli.Jl­
dre11 lr& ff tll.914. &Dd ue.eata ~21.roqh 
il&.8341. 
llS ~ uau, Av ••• lllO, .. &in•11Md H .. 
FR Mal. F•"· U, 1•1J 

I UUO'I DIMllUIQ' 111t4er I II.lie plu. 
You wm alto " OOlllaldcred dilAbled 

for ~111'1 ot 1wpp11meut.IJ teaw1'1 
iacome bea1au u:-

Cal You were found to b1 parm&1'1111t1,. 
ed totally ·dllabled u d•fbaed uder • 
Sa .. plu appro .... d v.ulSer little XIV cir 
XVI· ot '11• IOCS&J 8ecurtiy Act, u Ill 
eaeot ror October 1112: 

(b) You NMlved aid 'lµldlr t)ie State 
111u bee&llN et 1011: 14!1-bill tf tor the 
ruo11r.b or December 1911 IUld ror ai 
leuc one montll be~re JIZl:v 1972: and 

Col You cont.tnu11 lll hti dfll&bled u de­
f!111d lllldtr tll• lt&te Jl&D. 

i4l&I08 Wbaa u 111..ded io alauw aa 
lapalnanC. 

If ,.011 ar• Ht dol11r 1u\atantlal ru11· 
"'1 a.ct.h1'T, .... al"""' look ant. a~ 
7ou ~d~ or me?it.al lmp&1rm111,(11) 
ta determine •heeler you ue di1&bled 
or bttnd. YollP t111p&lmm1t m1a1t r11ult 
from automle•l, pb,.elolorio.l. or psy• 
c:holo110&1 •bnonna.Utln wb.loh C&ll bl 
111own 11:11 medlcallY aooeJ1t&ble cllnlc&l 
uid laborat.ory d11.1901tla t .. eb'l!Quff. 
.A. pbylical or mental lmpe.lnneza& mu1& 
be Ht&t:llialled bf med.laal evlileaoe cou• 
lllUDI of llfDI, 111'DPW!rnl, Ml4 llbOrl· 
torr f\ndt!ll'I. not only hJ Jour 1t.a.t... 
meat of e,ympt.011111 (1eo,.I tll.m). (Bee 
tilUa& tor iunber 1~.fDl&ilciu about •ls&' •• mean bJ •YMiitOrna. eJru. and 
l&betatftPJ ft11dt1119.) y 
[U J"R m.l, A'lll'. I), llllO. u unt11dtd && 18 
t"K 11111. Au. I. 1•11 

I '1UOI Bow loa1 tit• lapmmut 
•utl.et. 

Ualeu Jour imD&imient la eneot1d 
t6 reeult. In i!eath. It muat bav1 luted 
or znuc be cspected to lull for a oon• 

20 CFR Ch. Ill ('-1-fS EC8lbt 

tl.nuowi period or at leaH U mo1"' 
We a&ll WI the dur&tlon req*elllal 

1•1a.t1n Mums of 111bltutlal salt 
1111 eotlvlty. . . 

Sub1t1U1C.1al ralntul 1.11tt"1t7 -.. :· 
worktbt- ' 

(•) lz1To1v11 dotur 1t1oJft11&Di lllA .. 
productive ph:r11C&l or mental d11~. :: 
and 

(h) T• dnn1 (or la tended) (or Pl:r • ! . 
pron&. .;.! 

I·' (8H t tJU'72 ror f\U'ther detl.111 &baa \< 
what we mean by 111b1ta.nttal llilhl :.·' 
A.Otl91t)'.) •t\ 
I nun Dellaltlon of dllabllq i. ::·'.: 

pairlll•ll&. '; '· 
A cUu.bllnr lmDIL!rment t1 an hnJ!llt. .·. 

mant (or com'bl11atlo11 or lmJMJn111111111 __.: 
"bS~ll. oC 1we1t, 11 IO HVll'I ~ ~ . 
mens or equals a eoc or ctlter21. Ul rll .:.: 
Ltltlnr of IJTID&tnnellta In &p11111dis 111 ··~1 
1nh111Lrt. P or put 4o.& or tht1 c'lt.apter or ·.~·.: 
whJo'lt., •hen 00111ld11red wttti. 1ow "' :;; 
WUUll>~iUD &JllS 'fork ezpcntDce, WOall . 
re1u1t UI a ruidinr that :rou are ~ :·,: 
1."bled under l411U94. In det.erm!q ~:·:. 
whether yoia he.ve a 411&\llq lmJl'(I- · ·. 
mon\, euoJ1:1r11 e.re uot oo.m.lllsnid. · 
[Ml nt 50"'7, Dea. 8, 1111) '' 

JilVJDEHC'Z 

1418.IU IMdnoe or JOW' lllJllll' :'. 
m111i. 

(a) 0-f"'OI. Ill fHeral, yoq !lave II · 
prove ~o 1.11 '1l&L you ..re bl111d or ill• ·. 
a111e4, •fhererore, rou mun br1nr t.o oi: 1 . 

&Uentlon everythJnr th.at •ho.,. t.h&I t 
:vou ~• 'elhid or d111a.'bl1d. Tb.11 meam ,. 
th•t 1eu man f\umah msdieal u4 ; 
or.ber evidence i;h&i; we C&ll UH to reac1 ·· 
oonolu1to111 a.bout 1our medical 
lrnt1Alrm111t(1) ud. It ma.terial to ih1 
doterm!n&tiOD or wheiher fOll are °blilld 
or di1&bled. 1u errect on YOW' ab1my rio 
work 011 t. 1uata.111ed bui1. We •ill co11-
llider onl,y iJnpajrm111t(1) you ...,. 'oa 
i,a. .. 11 or •bout. ll'b.icb we recel\'li cvl· ' 
deuce. l 

(bl MLar w rnaa" &ii "mdmea." !'1· I 
denM la LDYthinr J'OU ol' ~70111 1111 I 
iubmic. to ua or tbat wo ot:IC&111 Chat 'f 
"la1>e• to your olaim. Thi• uic1ia11111. · 
but 11 not limited to: 

(1) ObJectlve m•,.teal •"'dence. th.It. : 
ta, madJC!e.l eira1 ud labor&to1'7 a11d · : 
!Dr• u dea.D111J I.A I tltl.97.11 Cbl Niil Cc); 
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(3) Other 11'1d1nce trom medical 
eourooe, 111~?& u mo410ll ~1k17, opll· 
tooa, ud 1tateme11te about treatmeat 
1Dll b98 rtcelftd: 

(9) lt.&tement.a J"Dll er otliarw make 
abolll J'OW Lmp&Umeat.(a), ,;,.ov re­
auiotloaa, 70"1" d&U.1 -.i::\olvl ~l••· )1'0"1" 

eaoiu tiO work, or ~ other nltY&DC 
1t1.t.arn1nt.a yoa ma.ke to· mad.teal 
110vot1 darblr the OOIU'\8 of a'lWnla&­
tJon or trea.lmerit, or tel ua dud• 
111um1w1, on ap~cat10111, 111 latYra, 
1.nd In r.eetimo!IJ' In our &4mlnl1tn.tf H 
proaee~: 
m W11nna"o11 6-vm other IQVOH, 

u dllC11'DIG UI I UU13(e); 
1-'> Declllou b,- au ro•tnuDtZlt&l or 

ao11ravern.m811.t.l .. 111e7 a'bont wheth­
er 1011 11119 '1Mbled or llUDd; &.11d 

(9) A\. \obt &4mlJ1!8tntJve law Ju~• 
IJIG AJ>l:le&ll COUOU lt9111, Otl'WJ2 
nadJ~. other than the ·uJtlJn&r.e de­
unn1.1&t1011 &llcn~t •II.ether foll ue d1e­
&blocl. 11'16do 'b:r le&C. aco110)' me41oal 
or 1:117oholotia.l coD1Ulr.&Zlt1 anG ctller 
Drorr&m llhnloi&na or lllYOhOlOl'\ltl. 
IL!ld oplll!om eir:preuec! 'b' medical &d· 
vi•on 'buod o'D \h•lr re'1e• ot the t'1· 
aence UI 1ov cue rec01'd. 8te 
1u1mm c2> ud <S>. · 

(a) :Vaur ""'°"Jfbillf)I. 'fou m111t pro­
'l'ldo mo41Ml· evideDoe ebo...m. that 
)'Oii II.an a.11 l.mp-1nn1rit.(1) &Dd buw -
nr1 " 11 G\UUll tilt ume :rou 11.1 ~t 
you ll"I d.la&bled. I! •a uk you. you 
rn111t alao provtde 1'rid1aca abo1.1t: 

(1) Yow 1C9; 
!a} Your edllC&t.lOD ~Cl U'IJZll!lr, 
(3) Your work eroerteDce; 
(C) Yon!' daily a.ctlritle1 botll befllre 

&Ad &her the date J'OU MJ' t:tl.&'1. :rou 'bo· 
came dlaabled.: 

C5l Your ea'orta to •ork; ud 
CS> ~ o~er factors 1llowtu llo• 

YOW' lmpe.Um•D'C(I) &!foot. 70\lr &btllt1' '° worll. In ttnueo ti'IU'O~h uues. we 
dJacuu l?l more dat&U the evidence •• 
111td •hen •e ct1111lder voeattonll.l fa.e-
tore. 'i 

(4) OMr rgpun.ri&iill(N. Bel'lm1;:w11 UJ&kll 
a ISeC.rn®&t.1011 tMt J'O\I utj Dot '11· 
&'bled • .,. wm dP.v11fop ,.nnr r.nmpl11~ 
rne4.loal h!9'01:7 ror &t leaat the 12 
montJa preoe41ni I.be ruuD~h lu •hM.1 
you me JOllt aDPllcat1011 wen there 
la a r11aat111 to 'he.ll"v' t.hat "n•lntirn11nt. 
of &D 11&1'1.ler period Y DOOC11&r'7 or \IA· 

I•• 7011 iay Lb&~ 1our d.iublllty bere.i:i 
lau t!llLll 1Z moaw riercre .ro11 med 

.}. 

'!: 

1•16.912 

JOU? LPl>Ue&tloD. We '1111 make .. .,,. 
maoDAblo octor' ~ help 1ou '°' medJ· 
oa1 report. trolb 10W' O'lnl. medJoaJ 
IOW'Clt wben rou r!'ft u 1:1&nn1ulon m 
l'llqllHt tlle l'llp8fU. 

(1) "Bver,. nuo-'ltle effort" Iller.Zia 
Lh&~ Wll trUl malr.e Ml 1D.it1&1 nQQHt for 
eTtlieii.ce aom :roW" znedle&l aouroe azid. 
&t &DJ ttma 'batwaen 10 and to aa.1f-.ftd&r 
data alter th• baStl&l NqUHt, st tlaa 
ev1dence hu :i:i.ot bee:i:i. received, we •Ul 
m&lt:I ODI roUO'IPUJ:I req1111t '° ODfAUI 
the medical evidence DICMIW'7 ta 
m&k• a. 4e~nnlA&tio'D. The m1di0&1 
BOIU'OC ril ba•• a. mlnlmam ot IO o.1-
tDG&r d&J'I ll'Oln tlll G&t.9 O{ O\U' l'OllOW• 
1111 mueat to repl,-, UZlle11 our 111»11· 
ene• wit!!. tut 1ourea tnd1ca.ta1 tli&t a 
lonrer :period i• &dTl&&bl• ln a. parUc11-
IAr CAii •. 

(2l Br ··oom1:11et.e medlca.I Wtof'J'," 
we ml&!! the Ncorda of yo11r madiaal 
IO\ll'Oe(I) OOVlftDt' &t leut the 1' 
inoritbil preoeaiq the nionth in wbioh 
J'OU Ille J'OQf appUe&~OD. u 1ou l&Y 
that your dlaab1Htr 'ben:.n le• than 12 
moathl 'beforw 1'0\1 Gl.cS J'OIU' &pplica· 
tlon, we "'111 dcvelvp 70\U" oomp!oc.o 
mee11ca.1 11.11eorr tier\~ wttll r.11.e 
monih you llJ' YOW' d!a&b1litsr ber&11 
lllll111.1 we haH rtdlUI tO beli119e ULat 
,.OW' d.11111.bUltT 'bepn earU11r. 

(1) llsc'1'11acrlng "'81Uc:Gil aourc;u. Wh•D 
tilt tw111eZlce we receive D'Om 7our 
r.rea.tlnr J)hY1latan or z-7aholodat or 

'oihe.r medlll&l BOUJ'08 i• Uiadeq,\l&C. for 
wi to dct.crmh11 wheGher J'OU ant dla· 
&b!IQ, we wm ntlCl a441Cl0Dal WOm:IA· 
tiOD to rea.cb a der.enninatlozi or a dec1· 
11on. To obtaln tll• lnl'offtl&tlon, •• 
will i&ke th• !ollowtnr acdoai.a. 

ClJ we 1"11 nrn reconi:&et :rour tra&tr 
f!ll' 11hY1lcl&n or 1111.:vcb.oloriat or other 
me4.lo&l 1011.rO• to det.trmln.• whither 
the -.ddltlon&l lnfonnat.1011 we D"d te 
1'9&411Y &Y&ll&blt. WI WU1 Ht¥ &441· 
tioDal e'1dence or cW1.Cicac.loD from 
,.our mM.lcal 1ouroe •hen. t!!e ropart 
from J'Olll' mad.I~ IO\ll'OI oant&Uu a. 
oou.tllcl. or am'olll"llJli:r I.ha' muai. 'be n· 
IOI 9tG, Che rel)Ort GOH ZlOt CODi&.l.h a.!l 
t.h, Mr.l!t•H.I')" ll'lfl'.lt"ll'l•tlnn. or dot-1 not 
a.ppou co 'oe 'lta.eed 011. modjoal~ u­
cc11L&bl11 cllcJcal &DI.I l&bon.Lory dlag· 
1:101t1c tecb.c.1Que1. We ma:v Go th11 bJ 
raQ1u11t.lni' r.t1ritt1 cir Tour mtidJcal 
101Ucc'1 rocorda, a new report, or • 
more d11.aJlei1 npon Q-om your medl· 
o&I 1olll'Oe. lno!l~dW .:vour trea~ 
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. . ., OIV.a.,aozwir your mel!lcal 
IOmct. ID ever, lllt&Dce where med.I· 
eal 1'rillt11oe S. obWltd o.,.,. the tel.­
)bosae, Ult telt~ repon will be 
w11t W the Mlll'et for r.11ow, lil?l&tllff 
ullretvia. 

<S> w, may not &eek additional efi· 
dence or cl&rUtcatScn from a m1dl0&1 
101UUe when we luJ,ow from PMt experl• 
enot mat the sovoa eitAer oazmot or 
w1ll J!llt provl4e 'b.e DIO.SllUf l11'dinlB. 

Ct) N11d /01 'OMlllAil• ezomiMUOft. I1 
~· i~rm&UOD we :liied i• DOt raa4UJ 
aT&1J&blt from t>it NCOrU Of 10\U" mf4• 
loal tn1.tmewst sov.ru, or we an auble 
tn •act elartft~t.So11 t:rom your madlN.l 
IOlll'OI. WI w!U Id JOU to att.D4 ozie 
or uu.ire 00111ultitl'f11 tu.mina,loue •L 
O'Dl tnieiiae. Aee K 4.18.81' l.bl'OUID 
tl8.919t tor th• rWll IO"-Gl1llnf ~· COD• 
111lt&tl•• eu.mWauon proceu. Oea.· 
enrollJ', we will not l"IQUelt. a coa.11&1e­•t.l" eumJD&tion antll we Jlaye ro.4• 
every reuon&b1e ettort to obt.alll eY1· 
111110• ttrmi J'Olll' owu macuw aourca•. 
Kownor, lz:i. 10me Ullt&!ICU. 1ucl:L u 
1'hez:i. • IOutcl 11 UOW1\ to be llMllle t.CI 
provtGI cart&tn ttlt.e or proocdW'tl or 
ll knotr11 to \e 1aonpNd11ct1\'e or u.nc&o 
operative, wa maf Ol"Cler a oon•ultaiive 
eu.ml:a.afJ.ou trJUle a•alUnr "°'ipi or 
mecuw source .vSdt11100. w. wm no' 
IV&lU.te f.hl.1 evltle11oe;.1'D;ll •e Jl.6VI 
mad• ''""' reuoo.•ble em>rt to abt.a\11 
1v:ld.a1u11 trom JOIU' medl'cal ll'1lro11. 

~ .. 
(&I Pa-. Allf, 1, J99l] 

f41Ull Med.lcal •'fiCleaoe or )'GUI' lm· 
. palrmea&. • 
(a) A~lc 1oair~"CI. We need re­

porte •\ouc 111ur 1mp&1rmen.t:a &om ao­
o.pt&ble mt410&1 IOUl'Cll. Aooep'6bla 
me41cal IOW'C .. U.... 

(l) Lfo11111d •aiclr.111; 
(2) LS011111od 01,1ope.tbl: 
(8) t.loeuea or certified P11oholo-

1s.ca: . 
(tl Llcen-4 optometri•ta tor the 

meMD.NDlt~~ of Y.laul.11.CUlt)' Ud "11· 
uaJ !!tldl (Ull pararr&:Dh fn Of thil l•O· 
\SOii fGl''U1e 19'1dence "ud1d ror ai.~ll· 
ior1 ~Undneu): ud 

(I) P1rso11.1 r.u.\Jl.ort&oll to 18Zld 111 a. 
eon or llllnm&rY or th• mtd.Ja&l 
~ of a hosiiltAl. clh11c, ..W• 
r.ortum. med.lea! lD8Ut11Glo'Zl. ur hH.ltll 

. CUI Cae!ltt1. Oene1·al11. i;the COPY M 
IGINn&l'7 ahullld be cuiifitd A.I &OOll· 
r•te b7 the watod1an or lly ~ a11\ho1·· 

lle4 em.plo19a of the Social S.. 
Admmlltra\1011., Veterua' 4dmbdat.r 
t.IOD, or lt&te ll't'tlOf. JlowtTV, WI ti 
not reinrn u u~ti1n112 cc~' at 11111 
lMZ7 tor OC1r1.U10&t.1011 weu "ore . 
1Vmo QUUt1oD &bou.t the document. ' 

(8) A re~rt et u ia'8f4jl01pUaar 
teatn that eo:D~u t.be 1valuat.son a11 
lifl'l&turl ot ~ a.ccepia.'ble mediea 
H\U'OO le "110 oolllidarad aooept&lll• 
med.LG&l t9\deuce. 

<bl Mldical ,,,or1.1. MelUc&l r.DDrti 
•lloQ.14 l1aGl"d.-

(1) MeG!O&l at1to17: 
m Cll11lcal 4odlap (•llCll u the ,.. 

1ult1 or p~1lo.l ~r .rne11w 1tat11a ••· 
amlaa•lom); 

(~) L&b0r&tol'71!nd.h1f1 (lllCh M blOOG 
prtllW'll. x.n,.): 

(•) DIAC'l'Ol1o (1tatetntDt of dllf!ll.lt DI 
~jv7 \iand OD it.I lllfD' &Bd 171115" 
wma); · 

C5) 'l're&tnten• pceacrtDed "1th n-
IPoD&e, and prop.0111: arid . 

(Gl A ltaternent .. bo11t •U.t '°" e&11 
euu do d,..asdte yo11r 1mpatrm121te11 
°D&al!d 011 t'bc medical IOIU'ce'I tinrU1111 
011 Ille !M;ton wilier 11&J'8&'1'&:i>u (b)(l) 
thro1irh (~)(6) Of th.I& 118CUO~ (l:lllOl.,'lo ~ 
IU.tUtol'Y bllnd!len ol&lm•). 41'1lOllP 
we wm r.ciuect a. lft•d1QllJ source 1t.ar.e­
m111t I.DOil• •h&I. YOU C&D at.Ill do dt· 
apt~ fo\U" 11npainne11tf1>. th• laolr of 
the mealoa.1 at1urce •ta.t.ment. wm 1iot 
m.ue the report ll)oomp1e'9. »ee 
1418.tlT. 

(c) St4""""1J About whnr 11011 •" niU 
do. 8t&temanta about wl:L&t. .1011 cu 
atlll de Cba114 oa thG medical 1ou.rce'1 
flnd.lqs OD t.be C&.O'O" under ~ 
rr&Phl <bXl> tb.ro11rb. (b>Cll ot tll1I Ho­
r.lcn:u lboUld deaarlbt, he N'I ~ot Um• 
1ted to. U11 kl11clt or p~•lc:&l ana meza· 
r.&1 cap•'bllitlu lined below. a .. 
ftUB.917 6Dd tlUtS(c). 

(l) The mP.dio&l •olU'c;e'e oplnlOD 
~bout JOUJ' A'blUt.T, d•IP1'9 :VOW' 
1mpainne111(1), tO do work-rel&r...d ao­
th1 t1ee Hell. u 1ltttuw. etA11diq, walk· 
t.ag. 1Utl'Df, carryi.Z1«. h&ndllnr obJ•C"­
~aarlnr. •~aklni:, a1:1d t.ni.vellnr: uid 

(2) In cuoa or mental lmr.-.tm11lt(1l. 
the melUca.l IOU!'OP.11 011111.lon a\11111' 
yol.ll' &DllltJ to ~donrAD4. 1iO Cln'V 
out and rtinom'ber lue,ruct1021e. &11d to 
N1po11d a.pllroprl&talY to 111iienita1011. 
cowc.ii·ken, &:Dd worlc pr1u1M"e1 ID a 
work 1ett1nr. 
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(b) AIClri!IQ brnc/lt reqll.lrounta, lbnlCo· 
Uou flt eonlUtlolU. Notwltut.an41111 
1.111' Dtller pPOftllDll Of tit.la part, Ult 
81U"91.&Q mA1' we.I"• oomJ.11.ll!Jloe wiUa 
~I IDtltllmtnt IZUl parmlllt l'IQIUJ'lo­
me!IU for dfu.blad beaef!clariM to 
OUT'I 0111' •11:1M1rlm•~ca a.ad damoutra­
tlozi proJecte ID tll~,·tltle II dla&bWt7 
prorram. 'I'll• proJecf.ll IHOlYl IJliefUll 
cert.&ln limlt.&tiona i.Dd cond!tlo~ that 
ClllTl!ftt.lv a1111l7 ti> aririlleal\t• and 'benil'­
aotarin to teBt ~Iii' etteot Oil Ulo pro­
fr&m. 

(C) Al'Jl""°"lll'V AM ICO~l) PllfUC1• 
j!CftU l:lftd ftOlljlCPtlclJlllfttJ. Ir JOU Al"'ll Ml• 
leoted· to participate Ill M ellllClimODt 
or demomlil'&lilozi projec:t;, vto n~ t.em· 
porvll.J IH utae one or mrm1 Of tile 
current benefit entlt.lement or DU• 
11'\0llt raqllil'ementa, llmlt&tiou or COil• 
cUtlo111 &ad &pplJ alt.el"D&tJ90 pro'1· 
aloDll ~ 1G1'· We m&7 &l10 mocW) our-
1'91" metlloG.I o( 14m.1111atar1Dr the Act 
u Ill.Pt of & praJact ed l.l'rilv &l~r· 
D&t.IW prooedllft• or polloiee &o J'Oll. 
Tia• AlceniaCl'l't provielone or metbClde 
or 14m1D.lst.radon uelS 112 t.he proJecca 
will not dJl&dvantare Jou lll contnLlt 
eo current provl1lo_u. prooedlll'ea or 
pollcl11. u 1'0ll &re not eelec:t.ed "'° p&r· 
uouace UI uie ezperunen~ or 4•m· 
Ol'lltrr.tlo1· DtOleot.ai Cor If Jou are 
z,laeld In a coatrel rraup •ll!cll 11 aot 
wbjecc '° tJteniaei'rO reiaalrementa 
IWl1 Ullt.lillWt) WI wiU CODt.lDV.e f.o &pplJ 
c.olou tile O\ln'ID~ tiezieDt entltlemeat 
an 1:11.V!ftlll\ .N41Ul'lll1'1\ent., lim1t ... t.to11.1 
Llld coacUtiou 1.114 ·metllods ot a.dmiA 
l1mtton In the t.ltle II d1aab1llty prci­
rnm. 

{2) AIUrMtfoe "'ovUioru or ruthodl of 
llAlrll..Utrollon. Thi a.ltemati•• pro9i· 
aiolll OP motlt.ou of a4mlm1'1'atlon 
~h&I. appl7 to 1011 111 ui exper1me11t or 
4ezno111trat1011 vrolect may lnolude 
(h11t an Dot liml.tad tol one or l!ION of 
tlle lollowi~ 
m l\ed11c:l111r 70111' beaea1:.1 (lnlt.e&Q or 

llOC DIYlDI) DD tu !IUll 6f ~fl Al'Gowit 
nf gnur 11arftll\.- 1" He•u of the SGA 
amou•; i 

mi kfAl11d111i yuw;·;wu11QL ellriblll'J 
peno4 ch&' follow1 ~s moatb.B or t.ri&l 
work, Dl!'hap& coupll'!f4 "1th 'ben11Dt re­
d110Uone related to JOW' cll!Wlp; 

(U1l Ext.end1111 ¥Uur Med.lean beno­
Dt.I tr J'OU"' aenrtlY lmDfJnd and re­
t.u I'll to •rirlr •••11. though rou mq 11ot 
be elltltled ~ moAibly c..11 beHOta: 

62878:#17 

Cl•> Al '8riq tke M-month w.i 
perlod ror M•dJ~ e1t1U11111nt; Vi4 W:c 

<•> 1c1mlll .. tinr uew ran111 ar ,_ 
bU1tr.t.loa. · 

<dl Select(cm o/ ,.ZTtltfJ1C111il. "• 1111 aeleot a prcbablltt,' ~Pie of Pini.lo 
p&.11t.e for the "11"1;1rk lncenUv1 IZllll\­
raeute aud demomtratlOD »ro!ecta r.. 
ne•l1 award.el! beneGcl&l!u •ke ._ 
certdn pre41let1t1on criteria <ror a• 
unpl1. lD4i"1d11&la who .,.. l11H\r co 111 
able co do aubetAiiU.i worlr ••1" 
contln\lUll aevere un~eutal. Th. 
criteria 1.1"8 dealrned to 11r11914• lk.-
1QH&napl" or bonefloie.rioe •11.o'" llDI 
Uk•l7 1lther to recover 111e4JQ&117 • 
d11. ParttC111&Dt1 mu &I.lo tie 1t11ei.11 
rtorn Dll"IOlll •ho b.ave bel11 PW•l.C.. 
DI 'beneftta ror I rnontu op 1110" '' 1111 
t.lll'\11 or eolootioa. 

Co) Duraeion of UJIC'rfl'lllfUI 1111~ a 
OtU&t4&lo11 prOfeCl.I. A notice ISellCl'l~I~ 
aaz:h l!:plll'lll'lent or demout:r1.t1oa 
proJeot ...iu be p1abUaho4 ~ th• PD. 
ZML J\aolllTSR before eklb 1ipenm111 
or proJIC~ U Pl&eacl UI open.Uo11. n1 
wcrlr: loceDt191 e:Q111r!m111t1 a"d 1'14 
htlltatJon dtnlODltr&dO~ will be Kii• 
need ill 1981. A .Cul raper~ 11u QI ,. 

•w~• 01 the nperunezita azi4 "Droleci. i. 
to be comz,ler.ed Lftlt tn"8mltr..d ta 
Coureu bJ' Jwse t, llCl'J. Ro•otGr, ~· 
•1&cllorltT tor tho ex,portmeiatl ud dem­
onau..tlon proJIClil "111 zioi r.erm111&1t 
ai that time. Some of the altAll'lll~" 
pre91,ln"' or m1tho4a of 1dn\W1U\­
tlou l'llA,, DODCl.Alll to &ppl)' too sanl~· 
p&llta lrl •u 111.11.f,ll:rlmeaL or u1aio111u. 
tlOD prOJICt !>eYOD4 that d&te II Ordar 
to UIUl'e the Y&lldltJ ot tka l'lll&UC~. 
Eaeh air:perlmellt ud de1110.111tratlea 
proJKt ..in h&Yo a C.nnin1.Uo12 d&~ 
(11p w 10 7ea.n O'om 'he ewi ot ~h• u· 
D1rtme1:1t or demon1tra.tlo11 iiro11at). 

cu FR ms. re~••. a crrel4ed •~ 1: 
FR :rflill5. Oeel. Ull'T: !i Fil 51&8'1. ~l. 
lJllO] /"' "'\ 

~
m. 1 '!'Cl SUBPA!!.1' P -L!rnMO OP 

IJQ~ / 

tlQ~~dl 
ot ttl• Ll•UAJ ot lmPo&.lm11Dll "Ill GO 1011111 
bt tUICQ'8 OD UI• rolJO"llll UUll UI•• II• 
ceuc1el1 tlJ tile Sec"t&rJ or "''"d ~4 ~ 
m\llnted an.ID. 

J. C'l"(l•t.b !mr-lnl\Hlt (100.00): Dtce'"~' I. 
11N. 

t. Nuc11lo1lleloc.J l371i:;om (1,00 NI~ 101,lllt 
JIM!• e. 1•. 
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L &peat&! lemc Ud IDH~ (100 11.114 
i1mt. J:)1oem'ber t, 1•. 
t Jtaaplnt.c'7 &Jltlm (S.Q) IDd 1113.Cll): ()o.. 

1111rUllDD. 
1. n• e&N10 ... UGwar ..,._"' 111t1ap cum 

.s4 !Dl.Gll WIWll t ;re.11. Oo~ll .. t.IJP, tile 
Ull!.l.Dlll ID WI bOGJ IJllem wl.ll llO loat•t k 
ll!ot!tlH 1:111 Ft'>NV1 10, lM. 
" 1>1,.ai!" avnem 1a.ao ud 1au111: D .. 

.,.., §. 111'1. 
t o.111ui-Ur11WT Brat.am (8.111 ILlld la&.ooi: 

l)ll.'t171bor S, 1111'7. 
1. Hemlo ud WlftJlbtla IJStalll ('7.QO Ill~ 

l(l.o7t: t>-mbtr 1, 1•s. ",1 
f, 511:1U (I.OD): o111D• e.181'1. 
10. t:nd°"'211• aynom 1ad O•••ltJ' c~.l'lll 

llld tlldDCrilH 8J'l'9m (lOl,00): JllH I, 1"7. 
II. MultlOI• BoGJ 8J'ltoen111 (UO.CIO): J11l1 m. 

Ill. 
I~. Jilelll'OIDr!Cll.l (11.Cll l.llQ ·Ill .OD!; J11110 6. 

•• 13. M•llW I>l•ol'Gen (12.Cll): A~l"I. •• 189.\. 
14. MtntA1 Dlaord1ni (111.Cl>J: U•otmDtr 12. 

l,Z&. 
u. No~plutl~ n1 .. u11. M1lln&D\ (13.CIJ 

a.::d 113.00): Deollmbtr c. 1W. 
16. lmmw.• &7a1&m IU.00 t.114 llUWlJ: Jiil~ 

llM. 

rori A 

Cri1oorla •»pll~elll• 'to ladlvldll&ll •re 11 
w.a~ o•or &114 ta oli.ljdt•ii n11d1r Mt 11 1.tllere 
cmcrla &U •Pllftpriaie. 
lllC.. 
l.111 MUIC\lli:nillaler.&l 371to1n. 
I.Ill &peel&] lltDllll 111.J BpHCll.. 
U'D AuplraU117 871i.em. 
4.lll Cardlo•uou.iar ey1i.m. 
I.II> J>ln1iln S11t.em. 
1111 Oa11!CO-Vr1lll'7 &11t.em. 
'.M H"'mh1 aad Lvmph&tlc 8J1U11n. 
I.OD llde. 
Mil Zi!doorl11• &11r.11m 111d Obealtf, 
10.00 (llceerw•dl 
U.00 l'lrlll'Olu&loai. 
n.111 Mlll'l:&I Dl•g1i11n. 
II.Ill MtOllll.l~IO DIHUH, M.llJ"GU\. 
II.OD lmmUllt System. 

l.00 MUICUWllll.l&i&TAI. S\'lft)I 

A. l.~n 11! f11rt.ati1111 rn•v "" il11e llO &111Dllf£· 
Uu~ ua de(gnnJiy. Pal4.mtJ' b9 A" fmpor<.u1t 
r"'°' 111 a&witar t1A11011u.i lo .. , but It m111t 
111 &&10011i.4 •ma role•t.11\ •bllonnal •Im• 
ot lal>Oraiary r111C11111 .. Bval11Hlo11t oC 11111•· 
t~lo1kelac.&J 1rnpalm\111t.1 allg1114 " •11P­
DOl"to!ld where &PPllCIDll bJ GH•11•4 4e.et\p. 
tlc111 or \lie lotota, L11cl11G1Df ra11r11 ur mo• 
t.1011. '~"'11tJaa er tile mu1e111 .. iure. aeuory 
or ren11 ()uret. r.lrol1l&t:or1 deficlu. 1.11ll 
X•ra7 ab11onn1lltlu. 

J, /)ll1;rl/et1 t1/ IM IJ'inl, &nodat•A ":lth 
nrw~r,relllc dl•u•d•n,. la 1.osc, ... •11lt..tn 
1mpa1rmei1t !M!CIUll oC 11111.<l~DD ol ~!ae boiay 
IJ:ld llrameatOUI llJ'Cll.l~IC:~llrl uC ~e 1pl1H or 
lznglonm111t oC I he!'Dl&~IQ 1111~!1"• p11!poeu 
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or belrtq wala.t oa a 11em rooi. lmialr-
111111~ e&llM4 b1 ncla abG011Ulltl11 aiiu&llJ 

Un,Protea wtB um1 ar l"llSIOD41 '° awi­"'"i. Approprtat.a &baomia.l pllJllSI DD6-
IH1 m1&1c be 1bowa "" oarwl11 01 flDl&t.ed 
•1&111111.&Uou CUPICI TJl•l'llP1 ti.Ir .......... 
ah1• PN11U11ptlo11 io Ill ma.Cl• QI&'""'~ Lai• 
palnn11111e will lu' (Qr I COll\IDl&Olll pertod oC 
12 mo11W. 'nll• "''' occur IA OUH 92~ U• 
Hoo•uhl prior 111rstcal Cl"l&Ul\111"-

8..aluaoa of th• 1mpalrm111i e&Ut4 bJ 
lllaor4on or \he IPlu l'l'qll.lf"U tbt I. oJID.ICIJ. 
a1ar11011• or'"' •11\U~ co bl nalna.ud O"c 
11111n lie 111.at.ll1bol 011 uo but• Gf IMllll),ua.ta 
llJ1r.o17, P'111c:al 11.aamh1a'1011, &114 PNll!.­
PDotnnll· 1·111 1pec1no a114!11re 11ec.e4 la 
l.05C 1'1111'911.D.C Ult ltYll reqaUr14 tor cJ.at 
lm&1&lnnecc; ell••• no41Cll, '111 •lletneol•OI. 
loP• Dllt IDC.lld•d r.o l'IPl'lllDC ~· -.ill tor 
11tAhlllhl111 Qe cllal0&1 411C'DMll. rur\llor­'"°"'· .. '11111 DllUOlo11ca.l ll.&l'lllll&ClOD Dad· 
1a19 ..... rA1111tted. Qu ..,.. aoc 'CO DI llllilr· 
preUd u .. llUI• tor 19'&luat1111 U• .112&1'• 
!Uw.41 ot ..aJ 11•11rnlor!c&l llnD&1nneiic. Neu· 
1olQfloal llrlpalrme11t" 1.re UI be "&luat.ed 
IM.ld•r U.U)..U.18. 

lb• 'L111t.o.ry l'lllllt. l110l11d• • d•l\l.lllld d• 
IC?IJIUOll llf ~be ''llV•C..,, l-tloll. a114 l"ILlll• 
&\1011 QI pa10; mo1.1baDI01l f&C'011 .. ~c• I.Ji. 
cltt &DG relieve p&S11: pi~ri"-0 veat.rne11t, 
!11ch1dlH type, CID81, l!llS 1rtquciuc1 of u.1-
'"lr.; •Dd tY;!ClJ d&llf 1Ctl9Ulet. Can llll•IS 
be tahn r.o uctnalo \Mt tile repirwa u· 
arnl11&tloa n11'1fnll'• arc CODlllitDC WIUI Ult 
l114lvld11&.!'1 41.lly aeel•lr.IM. 

T'blf• llUIH be ••• ,. nlld duorlDt.IOD of 'ht 
ua·~opidlo Arid ll•W'O!~lr. au.mla&cJOD Qlld• 
'"'•· Tli• 11..Slop ••owd lnr.h:1d1 a. duorlp. 
'IQll ot Ca.Ii, lllftit.of.loa et lftOYtm•D.t o( QI 
1p1111 1lweca i.iv.aa~IC&U••lr la d1~ .. froft\ 
tll• UnJc:a..I pualtlo11. mOCOP ... , 19lllOIT &b-
11orm1Utlt1, m1ac:lc 1j,11.1m, aacl d••P tea.doa 
rel'ltltl. C'OllrYl~OIU Q( Lbe l11cll•ldliAl d.r· 
IDr tb• 11.1.m1c1~1011 111ou1a be , .. ponod: •·II' .. 
b,,,,. 'he or she reta all &DQ Dlf \lit 1111.mllliQI' 
t&bl•. ?.n.t1f1ltJ t.o 111Jk DD bee11 or we•. e,g 
aqv.o.i, or ta uls• from ' aouattlDf pc1IGl0D, 
•II.en 1ppt0.Drl•U. m•J' be eo11s3dertd t"1• 
dc11 .. ot 111D.11loaac l'lloter )l)aa. Ho-1ver. & 
repon. ur urop~ 11 .1101 aoN~tahl• u etrl• 
oaact or s1r11Jnoa11i mowr 1011 .. ttllGnt afr. 
cWllrera!ltlll me1.1"'·emo11ta or botll U.Ubs 
&lld lower l•r• 1or upper u1 lQwer um•l et .,· 
lt.li.td po!Dt &l>O•• &lld lido•. 'II• UH or 
elbow rl••ll 111 lacllu or cie11t1m1uir11. 4 •I'll" 
C!!fir. d11crl11i.lo11 oC &tropD.y oc lllDCI mu1.cle1 
I• •~~l't.&ble 11lt!:iout. mH111tt1n111w or 1w-v­
pll.y 'o1:1~ 111 ... oiM 111clud1 rneuvemtata or ll'IP 
1U1agth. 

Tb•H pu,1011 1UJT1!11u.1011 nadlDCI m111t 
'Oe dtl.&'I m1Dod OD ~· bl.Ill Gt ""J•CtlYI ol>­
Hl"ltlODJ du.rl.111 tbo 1u.m!D&tlo11 &lid Tint 
1lm1:111 1 report or tb• h1d1 .. ld11~·1 all•ira· 
tloll. t.tr: .. Ile l&YI iue 11r 11 wee&. i:111mb. 1t11. 
.Alc .. r11atl1'1 t,e9tl11r met1I0<14 111ou1a ~ waecl 
,. "'"'' the o~J1c1J'l1i1 of tlle a.1:n1onnlll 
011d1a19. • r . a 1nt.1d 1tralrhtrler ra111zir 
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SSI Drug Addict and Alcobolk (DA.&A) Provisions 

BACKGROUND AND CURRENT LAW 
• ·1,: 

o SSI disability rolls associated with drug addiction and alcoholism have grown 
substantially. At the end of 1989, aippro:Ximately 17,000 qualified under this category; 
by 1993 this had erown to approximatl!ly 70,000 individual& receiving SSI benefits based 
un a. DA & A disabil1ty detennination, and a.~ of May 1995 the figure was about 110,000. 

o Prugnun was revised in 1994 to place time limitiations (36 montlu) on SSI benefits to 
dru!( 1uhlicts and alcoholics. 

o Ml:Xlicaid eligibility continues as long as te~inaterl heneticiary continues to be disabled. 

NEW CONGRESSIONAL PROPOSALS 

o Included in R.cconcillauou Bill (Sec. 12201), eliminates all SSl.benefits for DA&A, 
Medicaid is block granted in Reconciliation Bill. · · . 

-, 
o Provi:sion moved from freestanding Welfare Reform Bill to the Senior Citizens Right to 

Work Act of 199S (II.R.2684),·passcd the House .• put on the calendar in che Senate 
(S.1466). Eliminates all SSI benefit.li fur DA&A, and does not preserve Medicaid 
eligibility. Same changes made to bcudiis under OASDI and Medicare. 

o Both the Rc:c:onc:iliation Dill and H.R. 2684 proposed some fundina (SSO - SIOO million) 
in FY 1997 and :ry 1998 within the Public Health Service (PHS) for subsrance ahu!le 
treatment. 

ESTIMATES 

o Sec attached highlighted 11/21/95 table from CBO on~dollars for Senior Citizens Right tn 
Work Act of 19?5. CBO !!hows t0st and people; nwnben; for both SS! and Medicaid, as 
well 3.S OASDI iind Medicare. 

o For baseline purposes, CBO estimetc::i that DA&.A ~c:load iu SSI would grow to about 
160,000 in 1996 a.nd to about 200,000 in 2002. Both CDO and SSA (:sec amachcd tables) 
estimate that only about 50,000 people would ultimo.tcly be thrown off tlu: culb :sinC(; 1:1 

significant portion (CBO on averase assumes about 7S percent) would rcqualify based on 
nthPr t1is~bilities (e.g., mental illness). 

Prepared by: SStephens: OASPE, Ill R/9.~ 
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ssr CHILDRtN'S DISABil:-ITY PROVISIONS 

BACKGROUND 

u Since 1989. SSI ch;Jdren's disability rolls have grown substllntially,·from almost 300.000 
to 935.000 by the end ot" 1995, accounting for a larger portion of the SSI rolls -- up fium 
6.S percent to 14.2 percent during that same S year period 

o Mu:sL uf the growth is thought to he due to a number of factors including: 
-·Outreach proaram targeted tn JM'Or blind and disabled children; 
··Revised medical standard.11 fnr sllst.ssing m!ntal impairments in children which 
auued tO the lfstin2S SUCh impairment~ llS Rttention deficit hyperactivity disorder, 
pc:rsonality and mood disordm; 
··New individualized functional asiie~~ment (IFA) resulting from the Supreme 
Cuurl Zebley decision which substantially expMded eligibility for children who 
did not meet SSA's medical listing criteria. 

NEW CONGRESSIONAL PROPOSALS 

o The Reconciliation Bill 1U1d the Welfare Reform conference agre.e?nent (H.R. 4) 
proposed a. numuer of changes in the chJldren·s SSI pmeram including: 

--eliminating lhc: IF A process · 
· ·-eliminating fruin the Social Security Regulati~M refP.~eii.c.es to maladaptive 

b h . I· • 
C aVJOl . . ' , 

--creatin~ 11 lwo tiered system o! cash benefit'!, i'n which.a IOO"percent of present 
111.w beuefil n1le would co.ntinue for children who wnultt require speeiali7.ed care 
outside tl1c:: humc unless the child were reuiving per.;on assi~tance (e.riteria 
Specified iu ~lJslUlc); disabled Children not meeting the CMferiR would receive & 75 
pcm:nt i;ash bem:;fil. 

o The Senate passeJ vc:rsiun of the Welfare Reform Bill eliminar~.n the 1.FA process and 
maladaptive behavior uul it tlid not create a NIO tier system of cash henefits. This 
approach to SSI has becu euuured by the President and Senator Dashle. 

ESTIMATES 

o SS/\ esti~ntcs that these chmgcs would ullim11.lclv.rem,ove by 1997 approximately 
190,000 children (or 20 percent) from the rulb~ (some ~hildren currently ·qualified untier 
the IFA proeegg would upon appeal and fwther ~t development qualify under the 
listings); for purposes of catimating 2002 impacts SSA u:i;t:i; ~range of 31 S,000 • 320,000 
at the reduction in the overage number of children receivu1g Fc:ucral SSI benefits. or 
about 25 percent reduction. 

o C:HO 1>.sti.mati:"d M!dicaid savings (see attached 12121/95 table) associated with this 
r.h~ngP. ot. ):20 million in 1997 rising to $55 million by 2002, for a seven ycu total 
~avine~ nt''P30 million. · 

Prepaxed by; SSte.rihen.~: OASPl:'., 1122195 
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(2) Disregard of trust fund~. Se~tion 
amended -

(A} by striking '•and 1 ' at the end 

(Bl by striking the period et 
and' 1 , and 

(C) by insert.ing 

,(42 U.S.C. 1382b(a)) is 

(10), 

of paragraph (ll). and insertins 

tihe follow:i.ng1 

· · (12) all amounts deposite in, or interest credited to, a ·dedicated 
saving:9 account described i section HJl. (a) (2) (Sl (xiv). 1 1 

•. 

I\• , 

(J) E!tect1 ve date. _The amendments made by this subsection shall apply to 
payments-made after the. ate of the enactment of this Act. 
'--· . . . 

EC. 5604. OENIAL OF SUPPLEMENTAL SEC"~ITY INCOME BENEFITS SY REASON or 
DISABILITY TO DRUG ADDICTS AND .lLCOWOLTCS. 

(al In General.· Section lG.14 (al (3} of the Social Security Act (4.:.2 U.S.C. 
lJS.2e(.aJ C3ll is amendE!d by adding u the end the fo1J.ow1ng: 

· · (!l Notwithstanding subparagraph (A), an individual ·s~all not be 
considered t.o be disabled for purposes of this title~ if a:leoholism or drug 
addiction would (bui:. for this subparagraph) be a cout:t: ibut.ing factoi· materia 
~u t.he Commissioner's determination ~h~t the individual.is disabled.' 1

• 

REPRESENTATIVE PAYEE REQUIREM N:S. 

(ll Section 1631 la.J (21 (Al (iil (F of the social security 
l38J(a) (2) (A) (ii) (II))_,.is amende to read as follows; 

/ 

(4i u.s.c. 

•' (TTl Tn th case of an ·naividual eligible for.benefi e under this 
tit.le by re ljOn of dis lity, the·parment. of such bene its shall be 
made ·-c.o a 6presentati payee if the Commissioner of n~i.!1 ~Ac=uri.ty 
dP.r.armin that such ayment \IJO~ld serve t.he int.erest 'f the individual 
because he individu l also hae an alcoholiotn or dru .:iddiction 
condit'on that prQv n~g che i~dividual from managin su~h benefits." 

(2) Sect on l~::n (a) ( ) (5) (-.·ii) of that. Act (42 U.S.C. 1393 (a)(~) (S) (vi.i)J 
i~ amende. by strikin ''Aligible tor benefits'' and l that follows through 
''is disabled'' and 'nsert.lng ''described in subpara aph (A) (iil (IIl ' 1

• 

l/26/96 

I; 
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Subtitle F_SSI R~fcrm 

Title V, Subtitle F 

• 75 • 

SEC. 560l. DEFINITION AND ELIGIBILITY RULES. 

.·;i 

(al Definition of Childhood Oisability._Section l'l~(a) (3) (42 u.s.c. 
2362C (al (3 l l is amended 

(ll in subparagraph (Al, by striking ''An indl.vidual' '· ~nd inserting 
' •Except. a~ provided in subparagraph (C) , an individual 1 

'·; 

(2l in gubparagraph (Al, by st~i~ing ''(or, in the caee of an individual 
un~er the age of 19, if he suffers f:cm any medically decerminable physical 
or mental impairment of comparable severity)''; 

(3 J by redesignating suhparagraphs (C) through (HI as subparagraphs (D) 
th~ough (I), respQ~tively; 

(4) ~Y inserting after subparagraph (i) the following new subparagraph: 
........ . 

• 'lCl Ari 1ncHvidual under the age of lB shall be considered. disabled tor 
the pu:rpose.s of this: title if that: individual has a. medically_ determinllble 
physical er mental impairment, which iesults in mar:ke.d and severe func:tional 
limitations, anJ ~hich can be expeceed te result in death or which has lasted 
or can be expected eo last for a continuous pe~iod of not'less ~han 12 
months . ' ' ; and '· 1 

~paragraph (Fl, 3S so redes1gnated by paragraph (3) of this 
gub~P-ction, by str1k1ng ·· (0)'' and insercing '' (E) •,. 

~bl Change~ to childhood SSI Regulations._ 

(ll Modification to medical crit~ria for evaluatiori or mencal and emo~ional 
disorders._Th~ Commissioner or social Sec~~ity .shall modify sections 
11~.00C.2. and ll2.02B.2.c.(2l of appendix l to subpart P o·f part 404 of 
title 20, Code of Federal Regulat]ons, to eliminate references to 
maladaptive hehavior in the domain of pe~son~l/behavioral func~ion. 

{2) Discontinuance of individualized functional assessmen~. The 
Commisgione~ of Social security shall discontinue che individualized 

\ f. 

/26/96 
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functional ~ssessmt:Ht ror children aet fcrth·in sct;tions 4l6.924d and 
4l6.924e of title ~o. Code of Federal Regularions. 

{cl :E:f f ec:ti ve Da~e; RegulationF:; Apf'lication to Cu:: rent· Recipients._ 

(1) !n general ._·rhe amendments made by su:bsections (a) and (b) . •hall apply 
t:n 11pplicantc for bencf its tor mnnths beginning .on or_ after' January. l, 19~7 .· ,, 

) Regula~ions._The Commissioner of Soeial Sccur1ty shall iaa~e such 
regulations as t'he Commiesioner detertnine&1 t:o be neee-ssacy t·o impJ @ment the 
amendn1ents made by subaactions Ca) and (b), not later than .Janua~y l, 1997 .. 

(3) Applic~tion to current recipients._ 

(Al ~ligibility determinations. ~eginning on January~. lj97, and ending 
no~ later than January l, 19~6, the Comm1ssio~~r of Social Security shall 
redetermine Lhe eligih:i J. i ty cf any individual ·under age 18 who is receiving 
supple.mental.cecurity income ·benefits b~•ed on a disability undAr ~itle XVI 
of ~he social Se~urity Act as of Lhe da~e ot th~ enactmene of this Act and 
whose eligibility for such bene·fits ·may terminate by reason of the amendments 
made by subs~c:eion (a) or (bl . With respect to any redetermination under this 
euhparagl."ci.ph_ 

(1) section 1'14 (a) C4) of the Social Security .\ct c,42 u.s.c. 13B'-c(al (4)J 
shall not apply; · 

(11l thP commissioner of Social Secu~ity shall appiy the eligibility 
criteria for new applicante for benefits under title XVl of such Ac~; 

(iiil the Commie:cioner shall give sueh redeeermination.prior1tY ov@r all 
contin~in~ el1gi~ility reviewc ~nd oth=r reviews under s~ch title; 4nd 

(iv) such redet@rmination shall be countad a~ a review or redeterminar.ion 
otherwise req'l.l.ired to be made under section 2oe·ot the Social Security 
Inaepend~nca and Pro91-a111 Improvement.s Act of 19!>4 or dny other provision of 
title XVI Of thP Social Security Act. 

(B) Notice. Not later lhan jO days after the date of Lhe enactment of thi~ 
Act, the CommissionP.r of' Social Se~ui·ity shall notify an. indh·idual des.crib@d 
in subpar3graph (A) ct the provisions of thia pal."6graph. 

SEC. 5S02. ELlGIBTLITY REDtTERMINATIONS AND CUNTIN'TJING DISADILITY REVIEWS. 

l/26/96 



ORAFT 
COMPARISON OF MEDICAID PLANS 

Block grant and insurance 
umbrella for unex~d excess 
enrollment 

New tide of Social Security Acl New tide ofSoGiaJ Security Ace 

D>veragc "g1111r1otrrd" for: Coverage is "g11ara11lecd" for. 

-Pregn!llll women, and children 
under 6 under I JJ% of poverty 
-Children 6-12 under 100% Clf 
poverty 
-PC<lple with disabilities (as 
ddioeifby the 1t11tc) who meel 
SS I slalldards 
-Elderly who mccl SSI income 
11nd n:souroc ~tand111ds. 

AJI e1ther eligibility groups 
would be oplionel. Sta.tes may 
cover individuals up to 275% or 
pO\'Cfty 

- Pn:gnanl women, and children 
under 1J)% of poverty 

- Children 6-12 Wlder I 00 % 
or poverty 

- Persons with disabililles (as 
drrt.ncd by &be !l11tr) · . 

- Medicare co.st sharing for 
Qualified MedicllrC 
Beneficiaries (QMBs) 

- Elde1ly who meet SSJ income 
and re.source standards 

- Families who mcce currenc 
AFDC income and resource 
standards, or eligibles for "new 
Wt:lfare". 

Coverage is oplion11l fo1: all 
other opticmel groups as defined 
by lhe current law, ud other 
individuals or families as 
defined by the r.bltc but below 
275% orpovel1y. 

Retain lillc XJX 

Maintains all cum:nl law mandatory 
end oplional groups, including: 

- Pr~gnant women and children 
age I~ under IJ3%ofpoverty 

- Children age 6 through 12 under 
100 % cifpovclfy 

- Children age 12-18 under 100% 
of poverty lo be phased in so that 
by ycm 2002, all childrt:n up IO age 
18 will be covered 

- AFDC c~b recipients, 
- SST Aged, Blind, end Disabled 
-QMBs 

- All current law optional groups, 
including !he Medically Needy 

Also adds a new eligibility option 
for indl\•iduals bele1w I 50% of 
poverty, s.ubject lo a budget neutrality 
requirement. 

2-16-96 

Retain tide XIX 

Maintains all currcnl law mandatory 
and optional groups, including: 

- Pregnant women 11Dd children 
age 1-6 under 133% of poverty 

- Children age 6 th.rough 12 
under 1()0 % of poverty 

- Childn:n age 12-18 under I 00% 
of poverty Lo be ptuised iii so 
thal by year 2002, all children 
up lo age 18 will be CC>ven:d 

- AFDC cash rcclpicnts, 
- SSI Aged, Blind, md Disabled 
-QMBs 

- All cWJcnl lalv optional groups:, 
including Che Medically Needy 

Also 11dds a new eligibility option 
for individuals below I 50% of 
poverty, subjccl to a budget 
neutrality requirement 
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"Guaranteed" for low income 
families: 1npaticnt/outpatie11t 
hDspilal, physicians' surgical 
and medical services, 
Diagno~tic tests, Childhood 
immunizations, and prc­
prcgnancy planning servioes 
and ~upplil!s. 

Long tenn care services fur the 
elderly and disabled 

States are not 1equirc.d to 
p1ovidc any other services. 

Eliminates requirements 

Na specifir: requ;nmenl fat 
early, ~riodfc, screen;ng. 
dlapO..u and treatmenl 
5e,....ices (EPDST) jM children 
undtr age 21. 

E.limlnates requirements 

Optional servioe, s,tatcs no 
longer needs "'aiver lo provide 

"CAimpletc" Sl8lc tle!Cibility 

Uriel.tar: ""defmes" treatmenl 
- no .JPllCifir:s how ii 11·ill bit 
redefined · {' 

No pra,..islon 

No prrwislon 

Unclear - proposal "broadetU" 
/orrg-lenn "options." No 
s~ciflcs hcn11 aptlom ar~ 
broadened 

.. Guanmtced" cove11gc for 
mandatmy populations: 
inpatient/outpatient, labo111tory 
and x-ray services, nun;e 
praclitioncB' services, nursing 
facilisy and home health 
services, EPSDP, family 
pl&nning services and sup plies, 
ph]':sicians' services, nursc­
midwife services. 

•see EPSOT helO\\' under 
''Like MediGrant ll" 

All cuncnlly optional services 
W{)Ufd Kmain optional 

No provisio11 

Unclear - proposal 
q/)raadens" long-lenn 
"options. " No specifics 
how options are broadened 

2 

Retains cu11ent law requi1iag States 
IO oover: inpatient and outpatient 
hoopital. RHC &. FQHC services, 
laboratory and :ic-ruy services, nurse 
prai:litioneB' sef\' ices, nursing 
facility and home health services, 
EPSDT, r&mily planning services and 
supplies, physicians' serviocs, nursc:­
midwife services. 

S~ may also co~·c:r optional 
services (drugs, physical therapy, 
dental services, etc.) 

Retains currenl state Ocxibility within 
comparability and sl8te\\0idcness 
requirements 

Retains cunent law for lrcalm.cnt 
mandating coverage of services to 
lreat.i:i.~.~lior.ate a defecl, physical 
and mental illness, or condilion 
identified by a health sc1ecn. 

Retains cum:nt law r~uiremcnl that 
services be comparable and available 
statewide 

Maiolained 

Retains cum:nt law requiring States 
to oaver: inpatient hospital, 
outpatienl hospilal, RHC & FQHC 
services, laboratory and x-ray 
services, nurse praclilioncrs' s"vioe.s, 
nursing facility IU!d home health 
services, EPSDT, family planning 
services end supplies, physicians' 
scl'\lices. nurse-midwife services. 

Slalcs ml)' also cover optional 
services (drugs, physical therapy, 
dental services, etc.) 

Rclains cuneol ~talc nc:xibility 
wilhin comparability and 
statcwidcnc-ss requirements 

Changes treatment: The Secrcmry, 
after oansulta1ion wilh Stat.c:s and 
pl'Ol'idc:r organizations, would define 
lreatmcnl under EPSDT~ 

Rclains cuncnl law requirement chat 
sen'iccs be oomp:arable and available 
statewide 

Mainrained 

Mates home and community-based Current l11w 
services an optional service - States 
no longer need waivers to cover lhtse 
services.. 
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Silent on stare court right of 

Individuals can bring issues 
and/or compl a.int; to the 
atknlion of the Secretary 

SecrctaJy's action re individual 
complaints is Ji mired to 
investigation and subsequcnl 
notification to the CongJess 
and/or chief executive of the 

Allov.·s stab::s to require adull 
children of nunlng ttome 
l'C$idents with incomes above 
Che state rncdian income to 
contribull: to lhelr piuents' 
niarsing home am:. 

Retalns c;U1TCnt law 

States have broad llexibiliry to 
develop cost sharing schedules 
lhat dilferenliate belWeen 
income groups, types of 
services. Greater reslrielions on 
cost sbaiing for children and 
pregnant women. 

States must provide slale oourt 
right of action 

Must use sutc administrative 
mechanisms before going to 
state oow1 

OU1 petition US Supreme O:Jurt 
for n:view after all stale: wW1 
action wmpleted 

Secretary can bring suit in 
fodcral oow1 on behalf of 
ind iv idu als or cl:asliCS. 

Na pl'ovis/on 

No prOYi.sion 

No pnwislan 

No pl'Ovisicm 

No pnJ\'lsion 

No provision 

3 

Maintains cum:nt law Individual right 
of action for individuals to bring suil 
In federal oourt. 

Retains oorrent law prohibiting sla1cs 
from presuming lhat relatives olhcr 
than SPCJllSCS will pl()Yide financial 
support. 

Rctairu current law 

Maintain:; current limitation:; that 
copaymenls be nominal md 1>nly for 
wme indivldualslbcnef1ts. New 
aulhoricy to impose similar nominal 
oopayments on HMO enr<lllces. 

Malotains c;urrent law individual 
righr of action for individuals to 
bring suit in federal oourt.. 

Retains cuncnl law prohibiting sCatcs 
from presuming tha1 ~latives other 
lhan spouses will provide financial 
support. 

Retains current law 

Allows States to impose oopaymcnts 
scaled to income and f11111ily siz.c for 
individuals/benefits cumntly subject 
to copaymenls. 
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Fixed federal payments set by 
formula: Federal spending will 
be $839 billion br:tween 1996-
2002 (savings oUBS billion). 

State matching rates are 
significantly lowered. 

Estimated stm: spending over 
si:ven years: S49l billion 
(savings oU20S billion). 

Provide,. taxes and d1>nalions 
n:slfictions arc repealed, 
allowlng stllles to "borrow'' 
mcmey from providers lo 
replace stale tax dollars. 

l 996 Bllotmenls uc: set in 
kglslalion. Subsequent years' 
aJ lottnents arc based on Clac 
producl of the number of poor 
p&:Clple and du: .itate-adjustcd 
spending per person, subject to 
maximum or minlmum g,owth 
rates. Aetual enrollment is nol 
included in the fonnula. 

P111tially fixr:d: For base 
spending, Federal paymcnb are 
see by a formula. A stale gel5 
lhis amount even if it rc:duce.s 
benefits or eruollmenl Federal 
ipending and sa,·ings are not 
known. 

Stale matching rates arc 
significantly Jowe11:d. 

State: spending 11111d savings are 
not known. 

Provider taxes 11nd donations 
restrictions are repealed, 
allowing states lo "borrowM 
money from providers to 
replace slllfl: lax dollars. 

Base funding is si:l by 
multiplying Clac bll.Se )"Car - !he 
slalcs' choioe of 1993, 1994, or 
1995 spending -- b)' an 
inflation faclo1 and estimated 
enrollment growth. DSH 
spending is included in the base, 
but is not grown if DSH is 
greater than 12% or total 
spending. 

Pmtillily responsive: An 
"ln5wance Umbrcllam allows 
for higher Federal payments 
when enrollment for 
mandatory and some optional 
groups is unexpectedly high. 
Federal spending and savin~ 
BJe not k.nov;n. 

The "Insurance UmbrcllaM 
allows states to gel Fedcrally­
malchcd capitation payments 
for mandatory and some 
optional beneficiaries who arc 
above the cslimaled 
cm ollrnenl for lhc yi::ar. 

4 

Responsive: Federal benefit 
spending limits ·arc based on 
enrollment growth. The limits 
increase and dee~ with changes in 
enrollment g1owth. DSH payments 
uc fixed. Eslimalr:d Federal 
spending of S865 blllion belween 
1996-2002 (savings of$59 billion). 

Current matehing rites an:: 
maintained. 

Estim!llX:d stace spending over seven 
years: $653 billion (savinl!S of'45 
billion). 

Cwrcnt n:slriclions on lhc use of 
p1ovidcr ta.'Ces and donatio11S are 
retained. 

Federal benefil spending limits uc 
calculalcd by multiplying the stales' 
enrollment by a spending limit per 
beneficiary (product of !he: average: 
199S spending by bencfitialy group 
and nominal GDP growth per person 
(5-)·ear average) plus an 11.djustmcnt 
factor). The group-specilic limits are 
summed so that ea£h ~tate has one, 
enrollment-based I imit Chat is 
matchable by the Federal 
govemmc:nt. The DSH limits, which 
are gradually phased in, are based on 
states' share of che number of low­
income palienl days. 

Responsive: Federal bcnefil 
spending limits arc based on 
enrollment gJ'Owth. The limils 
increase and deerease wilh changc:s 
in cmollment growth. DSH 
payments arc ti1ted. Estimated 
Federal spending of$8J9 billion 
between 1996-2002 (savlngs ofS&S 
billion). 

Cunent matching rates. arc 
maintained. 

Eslima.tcd s'8fe spending over seven 
years: Mill billion (savings of$6S 
billion). 

Cum:nl restrictions on the use: of 
provider taxes 1111d donations are 
retained. 

Federal benefit spending llmlts arc 
calculalcd by multiplying the states' 
enrollment by a spending limit per 
beneficiary. The spending limit per 
bcnc:fieiasy i:; thr: producr ofa rolling 
BYC1111ge spending by bcm:liciary 
group and CPI (J-ycar average} pll.IS 
adjustment factors. The group­
specifl.c limlu are s,ummed so lhal 
each stall: has one, enrollment-based 
limit dud is matchable by the Federal 
government The: DSH limil5, which 
arc: gradually phased in, ~ based on 
state:;' sh.re of the number of Jow­
income patient days. 
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Repeals all provider payment 
rules -- hospitals, nursing 
homes, hllSpice, FQHCIRHC 
and home and oanununiey-based 

Repeals n:quiremcat Chat rates 
be sufficient to guarantee access 
to services. 

Repeals paymtol rules for 
obstetrical and pediatric care 

States' ability lo mandaai: 
managed can: enrollmenl 'l\'OUld 
be unrcstricled. 

Bcncfieiaries would ha"Ve no 
gwuantce of choice 1>f plan or 
provider. 

Payments co managed eve plans 
must be ~d on actuarial 
methads 

Repeals all stlltlllory contracting 
rules. 

Healrh plans m11s1 meet 
commercial soll;ency standards. 

Urrdea,.. May rept!a/ 
requiremenl lhat roles lw 
:mfficlent to guaron~e acC"eU to 
services. 

Repeals physiciWJ qualificatii>n 
requirements. 

Slales may implement managed 
care wiclmur a waiver 

Unclear. Beneficiaries may 
have no guarantee of choi .. '"f! af 
plan or prm>ider. 

·ii• .. 

No provision 

Unclear. May repeal all 
CfJlltraCfillg nueJ. 

Repeals pll)'mcnt rules for 
obstetrical and pediatsic c111e 

Repeals ph)'Sician 
qualification requirements. 

Slates may implement 
managed care without a \Wivcr 

Unclear. Beneficiaries may be 
guaronlttd a choice of plan or 
providcu. 

No prtNl.sion 

U11clear. May relain some 
current contracting mies. 

.Vo provision 

5 

Repeals Federal payment rufes fot 
h1>spltals, nursing facilities, FQHCs 
and RHCs (except for Indian 
FQHCslRHCs) and hamc and 
c1>mmunity-based serviors. 

Retains current n:quin:mcnl tbaJ ratc:s 
be sufficient ro guaraniee ae>ecss to 
services. 

Repeals payment rules fur obsCctrical 
and pediatric care 

Repeals physician qualification 
rcquin:menls. 

States oould mandate enrollment in 
m111111ged ca1e, exa:pl: 

Beneficiaries muse ha\'e 1 choice 
or plan or delivery s.ysrem; 

- Slates may nol require eiuollmcnt 
fur Medic&1e oosc-sharing; 

: Sc:alcs may nol rcstrfot eh1>icc of 
provider for family planning sen•ices. 

Rl:IBins eum:nt law -- pll)'ments co 
managed care plans musl be 
11c1uafially ~und. 

Repeals problematic oontracling 
ntlcs: 1sns rule; mtS appmval of 
HMO contracts; payment rules for 
man11ged carc-conlrai:ling FQHC$. 

Provides new .authority for solvency 
standards. 

Retains CU1TCnt requirement thac rates 
be sufficient to guarantee acce:;.s to 
services. 

No ch.ange lo payment rules for 
absktrical and pediatric are 

Retai11$ ph.ysici1111 qualification 
requirements. 

Sretcs cauld mandate cnmllmc:nl in 
managed care, except: 

-Benefiei.arles musl have a 
ehoioe of plan 01 provider; 

-Slltles may n1>t n:quire special 
needs individuals to enroll in 
managed care plans. 

Applies Che cumnl "reasonable and 
adequate" payment stendud lo 
managed carc systems. 

Repeals current contracting rules. 

Eslablisltes new solvency s!and81ds . 
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"Retains" cunenl rules, but 
actwllly eliminates ~iyiific11111 
quality standards and 
prolections for nursing home 
rcsidenls. · 

Signiflcandy diminishes Federal 
authority to lmforcc: quality 
standBJds. 

Federal administrative oversight 
cwtailcd. Finaneial penallies 
would be proportional and 
permitted only for "substantial" 
Yiolation!. 

Unclear. May eliminate .s11me 
current 11tmrdards, lilie 
MediGrrml II. 

States may decide how nursing 
home standllJ'ds will bi: enforced 

Di~lowanc:cs must be 
proportional lo violation. 
Federal oversight limited and 
intervention pennitted only 
when Slate "fails subst!lllli.ally" 
to oompl ~-ith law or program. 

6 

Requires States to develop qua! ity 
improvement prog,lllllS, which musl 
include acoess standards and 
monitoring aclivitics. Eslablishcs 
new reporting and fraud prevention 
~uin:ntents for heaJlh plans. 

Retains cunenl nursing home 
standards and enforcement. 

Repeals and revises variow 
adminlstratiYe and systems 
requlrcments. 

Establishes new quality ~uircments 
for managed c:ate systems, including 
stlllulory guarantees of accessibility 
and timeliness of services, 
information-sharing R:(!uirements, 
prior 1uthorizalion and gJievance 
procedures, and encounler data. 

Retains cunent nursing home 
staadards and enforcement. 

No change ta current admini5lr11tive 
requirements. 
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TO: 

FROM: 
RE: 
DATE: 

Hillary Rodham Clinton 
Melanne Verveer 
Jennifer Klein rf /J(_. 
National Governors' Association Medicaid Resolution 
219196 

The National Governors' Association (NGA) Medicaid resolution that passed on 
Tuesday has received a great deal of attention from the media, the Hill, and the health care 
provider and advocacy community. As a whole, the "right" has given this proposal 
widespread praise and has raised concern only about the resolution's financing provisions. 
The "left" has been extremely critical of the proposal, charging that the provisions on 
benefits, eligibility and enforcement strip the Medicaid program of its "guarantee." 

This memo addresses the parts of the NGA proposal that relate to the guarantee. 
(While there are numerous outstanding issues, including how the resolution addresses quality 
standards, nursing home standard enforcement, and spousal impoverishment, we thought it 
was most important to focus on the fundamental structural issues first.) The memo also 
describes reactions from the Governors, the Hill and the interest groups. 

NGA staff will brief White House and HHS staff on Monday evening to clarify their 
policy and to outline the process they have put in place to resolve remaining policy 
differences between Republican and Democratic Governors. We also understand that Leon 
plans to hold an internal meeting to discuss the resolution and that a meeting with the · 
President may follow. 

BACKGROUND 

From the beginning of the Medicaid debate, the Administration has consistently taken 
the position that it is possible to constrain program growth while still maintaining Medicaid's 
guarantee of coverage to the elderly, the disabled, children and pregnant women. The 
Medicaid portion of the President's balanced budget proposal provides unprecedented 
flexibility for states while maintaining the guarantee and saving $59 billion over seven years. 

Over the past several months, the Governors have attempted to hammer out a 
compromise Medicaid position to further the budget negotiations. The Democratic Governors 
worked tirelessly to move the Republicans from their insistence on a block grant, and the 
Republicans hesitantly agreed to a new funding formula that assures that federal dollars 
increase with enrollment increases during economic downturns. The Democratic Governors 
rightly believe that their success in getting the Republicans to agree to a guaranteed funding 
stream is a significant step forward. To achieve this victory, however, the outnumbered 
Democrats were apparently forced to give in on provisions that may well undermine the 
federal guarantee. 



FOUR PARTS OF THE GUARANTEE UNDER MEDICAID 

There are four elements that make up the Medicaid guarantee: financing, eligibility, 
benefits, and enforcement. 

• Financing Guarantee. The NGA proposal seems to ensure that there will be 
adequate funding to maintain the guarantee by including an "umbrella" financing 
mechanism. This mechanism automatically provides additional federal support as 
economic downturns produce enrollment increases. Interestingly, the umbrella only 
increases, while under current law, federal financing rises and falls with changes in 
coverage and state contributions. 

However, the NGA proposal lowers the required state match to from 50% to 40% 
(inserted at the last second for Governor Pataki). This could significantly decrease 
overall Medicaid spending. HHS estimates that the $85 billion in federal savings 
would translate into $290 billion in total spending reductions if all states matched at 
the minimum level. In addition, the state may be able to substitute state dollars with 
revenue raised through provider taxes and donations. Since this is "borrowed" money, 
it would effectively reduce states' real spending on Medicaid. We do not yet know 
how CBO will score these financing changes. 

• Eligibility Guarantee. The NGA proposal seems to retain coverage for most groups 
who are currently eligible but has some notable exceptions. It repeals the phase-in of 
coverage by 2002 for poor children between the ages of 13 and 18 that was signed 
into law by President Bush in 1990. (According to the Children's Defense Fund, about 
three million children would lose coverage.) In addition, the proposal allows states to 
define disability, subject to federal approval, instead of requiring all states to meet a 
minimum federal definition, as is now the law. This could result in widespread 
variation in eligibility determinations among states and, in the minds of some. could 
threaten the guarantee of eligibility for people with disabilities. 

• Benefits Guarantee. The NGA proposal leaves in place the current, nationally 
defined list of covered benefits for mandatory coverage groups. However, the 
proposal seems to eliminate the requirement that all medically necessary services 
within the benefit categories be provided. It also gives states unlimited discretion to 
determine the amount, duration and scope of services within benefit categories and 
permits states to offer different benefits to different groups of beneficiaries or in 
different areas of the state. For example, under these provisions, states could limit the 
number of hospital days per year provided to children, even if a doctor decides that 
the care is medically necessary. States could also decide to cover five days of hospital 
services for disabled children but only two days for people with AIDS. Finally, they 
could chose to cover a particular benefit in some areas of the state, but not for 
example. on an Indian reservation. Although the resolution's language seems fairly 
clear, it is hard to believe that the Governors, particularly the Democrats, really 

) 



intended to go this far on both mandatory and optional benefits. 

The proposal also redefines the treatment portion of EPSDT (Early and Periodic 
Screening, Diagnosis and Treatment) so that "states need not cover all Medicaid 
optional services for children." They have not yet resolved what treatment would be 
covered. 

• Enforcement of the Guarantee. The NGA proposal eliminates a federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights 
under Medicaid would be limited to state courts and state law. Only the Secretary of 
Health and Human Services could bring an action in federal court on behalf of 
Medicaid beneficiaries. 

Attached is a more detailed description of the issues raised by the NGA proposal to 
eliminate the federal cause of action. The most significant problem is that, under this 
proposal, eligibility will vary between states because state courts will interpret the law 
differently. In addition, fewer remedies are available under state law than under 
federal law. The Secretary of Health and Human Services will be unable to litigate 
adequately on behalf of individuals because the significant new administrative burden 
that will be placed on the Department will likely cause delays and because the only 
remedy available to the Secretary is the withdrawal of funds (which will make matters 
worse for the recipients in the state). 

REACTION TO THE NGA PROPOSAL 

Governors' Position: The six Governors on the Medicaid Policy Group (Romer, 
Chiles, Miller, Thompson, Engler and Leavitt) are working with NGA staff to clarify 
the Medicaid resolution and to resolve remaining disagreements. 

As with any hastily drafted document, there are a number of provisions that 
Democratic Governors either did not know about or are uncomfortable with. It is not 
clear that the Democratic Governors intended to repeal Title XIX (Medicaid) 
completely. In addition, Governor Chiles was apparently unaware that the resolution 
repeals restrictions on the use of provider taxes and donations. Governor Romer has 
told us he is uncomfortable with the disability language and the reduction in state 
matching. And it seems that all the Democrats are uneasy with dropping the phase-in 
of 13 to 18 year old kids. 

Hill Position: Most Republicans, through the RNC and comments by the Speaker, 
are strongly embracing the NGA proposal. They claim that it is a virtual mirror-image 
of their Medigrant proposal. Republicans are apparently planning to draft a bill 
quickly and dare us to criticize it. There are rumors that they may attach their 
interpretation of the NGA resolution to the debt ceiling bill. 



The Republican reaction has fueled the suspicions of the Democrats and, with few 
exceptions, there has been a generally negative reaction to the NGA proposal. In the 
House, the "base" Democrats have charged that the proposal offers no guarantee and 
may even be a block grant in sheep's clothing. Congressman Stenholm and 
Congressman Dingell are concerned about the lack of state accountability, the 
reduction in state match, and the adequacy of the legal enforcement provisions. They 
argue that it is not unreasonable to expect federal eligibility requirements, standards 
and enforcement in return for a large federal investment. 

On the Senate side, Senator Breaux has called for hearings so he can fully understand 
the implications of the proposal. Senator Chafee has raised significant concerns and 
has suggested that it appears to require federal maintenance of effort and little to no 
accountability. Clearly, however, both Senators Breaux and Chafee want to keep the 
Medicaid discussions alive for the sake of a budget deal and will continue to avoid 
being overly critical in public. 

Interest Groups: There has been a strong negative reaction from the groups, 
including the American Hospital Association, the American Academy of Pediatrics, the 
Catholic Health Association, the Children's Defense Fund, the Alzheimers' Association, 
and AIDS and other disability groups. These groups feel that enactment of a proposal 
like the Governors' resolution would end the guarantee and significantly increase the 
number of uninsured. The Office of Public Liaison is concerned because the President 
has won the trust of many groups by taking a strong stand on Medicaid; a reversal 
may be difficult to repair. 

CONCLUSION 

As you can see, we have real concerns. Things may change, however, as discussions 
with the NGA continue. We will keep you informed . 

. ·I 



PRIVATE RIGHT OF ACTION 

A Federal Private Right of Action is Important to Maintaining the Guarantee. The 
NGA proposal (and the Congressional conference report) have eliminated any federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under 
Medicaid would be limited to state courts and state law. Only the Secretary of Health and 
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries. 

Both Republican and Democratic Governors want to reduce the number of Medicaid cases 
filed. In addition, they do not want court decisions from federal courts in other states to have 
any effect on how they run their Medicaid programs. While, under their proposal, cases 
heard in other states' courts would no longer have precedential value, it is not likely that 
fewer cases would be filed; they would simply be filed in state court. 

Since the inception of the Medicaid program, a person eligible for Medicaid has had both a 
guarantee of access to certain services and the right to enforce this commitment. We believe 
that preservation of the federal cause of action for individuals to enforce Medicaid eligibility 
assures this guarantee. 

• Consistent Interpretation. Those aspects of the Medicaid program that are common 
to all states -- like eligibility -- should be consistently interpreted and administered. 
The basic guarantee of who is covered should be uniform across the country; without 
a federal cause of action, it will not be. For example, under current interpretations, a 
woman who has a miscarriage is considered "pregnant" and therefore eligible for 
services for complications arising from the miscarriage. Under the NGA proposal. if a 
state improperly denied those services, she could no longer go to federal court to 
enforce her right. The issue would instead be litigated in fifty states: in some states. 
she would receive care while in others she might not. 

• Significant Limitation of Remedies. Most state laws establish higher hurdles for 
plaintiffs and provide less relief than federal law. Under most state statutes that allow 
courts to review administrative actions, there is no de nova review (the record before 
the court is limited to information considered by the agency) and relief is granted only 
when a claimant can show that the agency action was arbitrary and capricious, not 
merely wrong. In addition. most state laws do not allow beneficiaries to recover 
attorneys' fees, making it more difficult for them to afford legal counsel. 

The NGA proposal (and the conference report) maintains a right to sue in federal court 
through the Secretary of Health and Human Services. However, this poses three 
problems: (I) the Secretary can sue only if a state is in "substantial noncompliance" 



-- a much higher standard than exists today; (2) the Health Care Financing 
Administration will become involved in greater numbers of lawsuits and face 
significant new administrative burdens; and (3) it is unclear what remedies are 
available. If the only remedy that the Secretary can seek is the withdrawal of federal 
funds, this would cause significant harm to the beneficiaries that the Secretary is 
supposed to represent (and might even make this remedy unusable). 

• Departure from Other Federal Statutes. Eliminating the federal cause of action 
would single out Medicaid as the one federal statute that could not be enforced in 
federal court by its intended beneficiaries. Such an unprecedented step would be seen 
as a signal of second-class status and would set off a massive reaction from 
beneficiary groups and their allies. 

• Elimination of Remedies under Civil Rights Law. While it is not clear that the 
NGA intends to go this far, the conference agreement precludes the right to enforce 
civil rights laws. Protection against discrimination in state programs has been 
established under the Civil Rights Act of 1964, the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975 and the Americans with Disabilities Act of 1990. If 
this is what the Governors intended, the civil rights community is likely to be very 
concerned. 

The President's Proposal Increases Flexibility While Maintaining the Guarantee. The 
President's plan eliminates causes of action by providers over payment rates by repealing the 
Boren Amendment. This removes state officials' greatest source of concern over litigation 
and the most frequent basis for cases filed in federal court. 

The proposal maintains current law on private enforcement of beneficiary rights under 
Medicaid. To address the Governors' concerns, eligibility claims could be separated from 
some benefits claims. On eligibility issues, which are most closely linked to the concept of a 
guarantee, individuals would retain their current right to bring suits in federal court. 
However. individuals would be required to exhaust a state administrative process before filing 
in court. Most claims involving benefits would be heard only in st.ate courts. A benefits 
claim could be heard in federal court only if there were an allegation that the state plan or a 
contract between the state and a provider violated a provision of federal law. 

f' 
() 
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TO: Peter Edelman 
Jo Ivey Boufford 
John Callahan 
Nan Hunter 
Jerry Klepner 
Jolm Monahan 
Melissa Skolfield 
Bruce Vladeck 
Bob Williams 

FROM: John Spiegel 

.;~ 

HHS ASPEIHP 

February 20, 1996 

SUBJECT: Background Paper on Key Medicaid Issues, the NGA Resolution. and Potential 
Fall-back Positions 

~ 002/013 

The attached paper describes the Administration, Conference/MediGrant II, Coalition. and NGA 
positions on several key Medicaid issues, and lays out po~ential fall-back positions. If you have 
any comments please get them to me (690-6870) by noon'. Jack would like to get this to the 
Secretary today. Thanks. 

cc: Wendell Primus 
Robyn Stone 
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DRAFT 
Medicaid Review 

Key Issues, NGA Proposals/ Potential Fall-backs 

• Eligibility 
- Simplification 
- Definition of disability 
• Welfare Link 

• Benefits 
-Mandatory 
- Adequacy - Amount, Duration, and Scope 
- Comparability - Optional Services 
- EPSDT Treatment 
- L TC Options 
- Cost Sharing 

• Federal Entitlement/Right of Action 
- Eligibles 
- Individual Benefits 
.. Provider Payments 

• Federal Financing 
- Federal formula 
-FMAP 
- Provider Donations and Taxes 

• Quality 
- Nursing Homes 
- Managed Care 
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Eligibility 

• Administration Proposal - Maintains the current law mandatory and optional groups. 
Also adds a new eligibility option for individuals below 150% of poverty, subject to a 
budget neutrality requirement 

Ill 004/0lJ 

• Conference Agreement/MediGrant Il • Under the Conference Agreement, states would be 
required to cover poverty level pregnant women, children under 13, and the disabled (as 
defined by the state). No other populations would be guaranteed coverage. States would 
detennine eligibility requirements, define income, set asset limits, and could choose to 
cover only limited subsets of current eligibility groups. 

Under MediGrant II, coverage is "guaranteed" for the following groups: pregnant women to 
and children to age 6below133 percent of poverty, children age 6 through 12 below 100 
percent of poverty, the elderly who meet SSI income and resource standards, and_ persons 
with disabilities ("disability" would be defined by the state). 

• Coalition Proposal • Same as Administration Proposal. Certain expansion populations 
(1902(r)(2)) would not be allowed after October 15, 1995. 

• NGA Proposal- Coverage is "imaranteed" for the f~llowing groups: pregnant women and 
children to age 6below133 percent of poverty, chilaren age 6 through 12below100 percent 
of poverty, the elderly who meet SSI income and resource standards. persons with 
disabilities (''disability" defined by the state), Medicare cost sharing for Qualified Medicare 
Beneficiaries (QMBs), families who meet current AFDC income and resource standards; or 
states may run a single eligibility system for those who are eligible for "new welfare" 

Coverage is optional for the following groups: all other current law mandatory and optional 
groups, other individuals or families as defined by the state but below 275 percent of 
poverty. 

Concerns with NGA proposal 

Repeals the current law.phase-in of coverage, for children ages 13-18 in families with 
income below the federal poverty level; 

Repeals the federal definition of disability for purposes of Medicaid coverage; 
provides for state definitions instead; 

Unclear in its coverage of cash assistance recipients, especially under welfare reform. 

Fall Back to Administration's plap 

Eligibility simplification: States could be allowed to simplify Medicaid eligibility by making 
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eligibility optional for a number of"grandfathered" groups that are currently mandatory (these 
groups, typically shrinking in size over time, qualified under old rules but, under new eligibility 
standards. would have lost Medicaid eligibility). 

~ 005/0lJ 

DisabiJity/aJcohglismldm& abuse: Would retain the fede!al definition of disability, but revised as 
under welfare refonn to address subst.antive areas of concern that have been identified. Disability as 
it relates to alcoholism and drug abuse and SSI benefits would be redefined in the context of welfare 
reform. 

In the case of drug addicts and alcoholics, the proposal accepted by the Adm;nistration 
would change program eligibility to exclude drug addiction and alcoholism as a qualifying 
disability for purposes of SSI and Medicaid. 

In the case of disabled children, effective in 1998, th,e proposal would change the eligioility 
process by eliminating the Individual Functional Assessment (IFA) process and eliminating 
maladaptive behavior from inclusion in the Social Security Act. 

I 
'·~lfare transitions: "Whatever the specific outcomes of welfare reform~ changes in welfare-related 
Medicaid eligibility must be considered. 

1 

Congressional consultation required. 
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Benefits 

• Administration Proposal - Retains current law,. which requires states to cover mandatory 
services: inpatient hospital, outpatient hospital, RHC & FQHC services, laboratory and x-ray 
services, nurses practitioners' sexvices, nursing facility and home health services, EPSDT, 
family planning services and supplies, physicians' services, nurse-midwife services. States. 
may also cover optional services: prescription drugs, podiatrist, optometrist, dental, 
physical therapy, ICF/MR, rehabilitative services, etc. 

A state's coverage of mandatory and optional benefits must be comparable across all 
categorically needy groups (e.g., services must be the same for AFDC and SSI eligibles). 
For medically needy groups, benefits must be the same 'Within each group, but can vary from 
group to group. Also, states' benefit policies must be the same statewide. 

States will now be allowed to impose nominal cost-sharing on 1™0 enrollees, consistent 
~ith cost sharing guidelines for fee-for-service enrollees, However, States may not impose 
premiums, enrollment fees, or similar charges upon categorically needy Medicaid 
beneficiaries (e.g., AFDC, SSI). A State may not impose coinsurance copayments, or 
deductibles on any services for children. family planning, pregnancy related services, 
emergency services, hospice, in-patient services for spend-down eligibles. A State may 
impose nominal charges upon other services 'Within Federal regulatory limits. 

• Conference Agreement/MediGrant ll - Under the Conference Agreement, States are not 
required to provide a minimum benefit package to beneficiaries (exception imrmmizations to 
children and pre-pregnancy family planning servicek and supplies). States would defme 
covered benefits and benefit levels. ,, 

Under Medi Grant II states must provide the following guaranteed benefits to !Qw income 
jndividuaJs: inpatient and outpatient hospital Services. physicians surgical and medical 
services, diagnostic tests, childhood immunizations, prepregnancy planning services and 
supplies. States must provide the following guaranteed benefits to ~lderJy and disabled 
indjyiduals: long-tenn care· services. 

Each State would be granted extremely broad discretion to impose cost sharing requirements 
upon Medicaid beneficiaries. Although no premium could be charged on a family including 
a pregnant woman or child with income below 100% of the Federal poverty level, these 
groups could face nominal coinsurance, copayment~, and deductibles. Even this protected 
group could be subject to cost sharing for any servites. 

• Coalition Proposal - Retains current law mandatory and optional services. However, the 
Secretary would defme treatment under EPSDT. 

Maintains most current law cost sharing protections, but eliminates the current law 
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requirement that coinsurance, copayments, and deductibles be nominal and replaces it with a 
requirement that su~h charges reflect income, resources, and family size of the beneficiary. 

• NGA Proposal - The following services are "guaranteed" only for "guaranteed" 
populations: Inpatient/outpatient hospital, physician, prenatal care, nursing facility services, 
home health care, family planning services and supplies, lab and x-ray, pediatric and family 
nW'Se practitioner, nurse m.idwife senrices, EPSDT (but the "Treatment" in EPSDT would be 
"redefined" in an unspecified manner). All other services are optional and long tenn care 
options would be "broadened." ;;· 

Concerns with NGA pmpo1al: 

The "treatment" component of EPSDT is redefined in an unspecified manner 

FQHCIRHC services are not maintained as mandatory services. 

States would have complete state flexibility in defining adequacy of covered benefits 
-- 'the amount, duration, and ·scope of services --·with 'llo "federal standard against_ 
which to assess state benefit plans. 

The plan is silent as regards comparability o(benefits within and among groups, and 
about statewideness of covered benefits. · 

The NGA proposal is silent on cost sharing. 

Fall Back to Administration's Plan 

MandatoQ' benefits: The core benefits should continue to include the currently mandatory Medicaid 
services as listed by the NGA. The administration has proposed pooled funding for FQHC and 
RHC services in lieu of cost-based payments, which could address some of the governors' concerns 
about including these benefits. 

Adequacy - amount. duration. and scope: The statute must retain some standard for assessing the 
adequacy of covered benefits beyond the list provided in the plan, such as the current requirement 
that benefits be adequate to achieve their purpose. 

Comparabjlity: Some degree of flexibility on comparability of benefits could be considered to allow 
states to~ optional services. Administration staff have asked the governors' staff to help 
develop a proposal under which comparability would not be required for the following: 

a. for optional beneficiaries, all optional services 

b. for mandatory beneficiaries, optional services would be divided into two categories 
with input from governors' staff: 
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some, such as personal care services, would not be subject to comparability 
requirements; 

others, such as prescription drugs, would continue to be subject to such 
requirements (note: split of optional services into two categories to be 
developed) 

~008/0lJ 

EPSDI: We can clarify the "Treatment" provision of current law to specify that comparability and 
statewideness do not apply: states only have to provide those services which are not covered under 
state plan amendments to children who receive EPSDT services. All other Medicaid recipients 
would only be entitled to the services covered in the state plan amendments. 

LIC: Payment for Care of Relations: HHS will pursue discussions with state staff to explore this 
option. 

Cost Sbarini: President's plan provides flexibility to extend cost sharing to HMO enrollees. 
l~ 

Congressional consultation required. 

.•; 
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Federal Entitlement/Right of Action 

• Administration Proposal - Preserves the individual federal entitlement to health care 
coverage for low-income individuals. This means that indjviduals who qualify for Medicaid 
under today's federal rules would be guaranteed coverage for a defined and meaningful 
package of health and long-tenn care benefits. Individuals would retain the right to sue in 
Federal as well as state court to enforce their entitlement. 

• Conference Agreement/MediGrant Il ·Explicitly repeals an individual's federal 
entitlement to health care coverage. Individuals would not be able to sue in federal court if 
denied eligibility by a state. 

• Coalition Proposal - Same as Administration proposal. 

• "NGA ·Proposal -The'ba.Sic design of the proposal is to prevent individual suits on·benefits 
in federal court. Individuals must exhaust state administrative remedies before going to state 
court. Individuals and classes have right of action in~ court only. After completion of 
state court action, individuals can appeal to US Supreme Court. The Secretary can bring 
action in federal court for individuals, but not providers or health plans. There is no private 
right of action for providers or health plans. 

Concerns wjth NGA proposal 
·e 

Repeals federal right of action for individuals; 
Makes Medicaid sole federal statute conferring benefits on beneficiaries in which 
enforcement would be barred from the federal courts. 
Federal components of Medicaid that are common among the states should be 
subject to consistent interpretation and administration, with efficiency and 
predictability best served by the federal court system. 

Fall Back to Administration's Plan 

The following clarification of the right to sue is possible: 

Eliiibility: Maintain the current law requirements under which individuals have a right of action in 
federal court. However, it could be made explicit that a state administrative process must be 
exhausted prior to filing in federal court on eligibility-related claims. 

Benefits: A working group of staff and counsel in IIBS and the \\i1tlte House are developing a 
proposal for benefits under which the right of action for some benefit issues would remain in federal 
court, others would be limited to state courts. The following is one approach: 
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For individualized, fact-based benefit claims, exhaustion of a health plan or HMO process and a 
state administrative process could be required, with appeal only to state courts of appropriate 
jurisdiction. unless the claim exceeds a specified threshold amount. 

An "individualized benefit claim" would be defined as a claim by a recipient under this Title solely 
that an error of fact has been made, under a contract, policy or practice that is not in dispute, in 
deciding: 

(a) whether to provide or cover a service for the individual, including a determination of 
medical necessity or a decision as to amount, duration, and scope of services; or 
(b) whether or in what amount to charge a co-payment or deductible to the individual. 

Counsel are meeting to better develop these options. 

Providers 

The statute could be amended specifically so that there is no provider right of action on payment 
rates. 

'" 

Congressional consultations required. 

~ 010/013 
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Federal Financing 

• Administration Proposal· The Administration's proposal retains the current law federal 
matching rate formula (Federal Medical Assistance Percentage, or FMAP). Under current 
law, the matching rate in a state is based on per capita income in that state relative to the 
nation. By law, the minimum FMAP rate is SO percent and the maximum FMAP rate is 83 
percent. 

Under the Administration's per capita cap proposal, the federal limit for each state is based 
on the state's historical Medicaid spending level. All states receive the same growth rate. 
Thus, there is little redistribution of federal ftmds across states. 

~ 011/013 

• Conference Agreement!MediGrant Il - Under the Conference Agreement, each state can 
choose its FMAP from among several options. The agreement also raises the nllnimum. 
FMAP rate from SO percent to 60 percent. The effect of the Conference Agreement is to 
reduce the amount of dollars a state must spend to draw down a given level of federal funds·. 
This approach could lower total (st.ate and federal) funds spent on Medicaid. 

Each state's block grant depends partly on historical costs and partly on arbitrary 
adjustments to a state's historical costs. However, not state has its grant determined by the 
formula in every year. Instead, grants are determined by the ceiling and floor growth rates. 
The overall effect of the Conference Agreement's block grant allocations is to favor lower­
income, high population growth states at the expense of higher-income, low population 
growth states. 

• Coalition Proposal - The Coalition Proposal also re~ins the current law FMAP formula. 
The financing structure is conceptually similar to the~ Administration Proposal. However, 
the specific methodology differs significantly. As with the Administration Proposal, there is 
little redistribution of federal funds across states 

• NGA Proposal - Would replace the current financing system with a combination of a fixed 
federal payment, and an "insurance umbrella" for unexpected excess enrollment. The 
minimum federal contribution to the financing of Medicaid would increase from 50 percent 
to 60 percent, and states' use of provider tax and donation schemes (which are cWTently 
prohibited) would be permitted. 

Concerns wjth NGA plan 

Need clarification of federal financing to ass&e that it meets objective of federal 
financing that adapts automatically to enrollment changes. 

Need clarification of budget scoring in the context of a balanced budget plan. 

FMAP change could be very expensive for federal government; and/or could lead to 
significant state defunding of program. 



02/20/96 09:54 'ZS'202 401 7321 HHS ASPE/HP 

Repeals provider donation and tax provisions that were enacted in recent years to 
prevent states from using these approaches to refinance the real state share. 

Fall Back to Administration's Plan 

~ 012/0lJ 

Oyerall: We need to clarify with the governors how the federal financing actually works to assure 
that it parallels our per capita financing methodology -- a methodology that served as the model for 
governors negotiating on the plan. 

State share: The FMAP fonnula should not be opened up in tJie current negotiations; it is potential 
scoring problem under a per capita cap, and it could lead to substantial lowering of total funds 
devoted to health care for the poor. However, establishment of some sort of inter-governmental 
advisory commission to examine the issue could be considered. A commission could also consider 
the allocation of funds across states. 

Proyjder donations and taxes: The recently enacted restrictions should be retained. 

Congressional consultation required. 

tJ 

_, ., 
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Quality: Nursing Homes and Managed Care 

• Administration Proposal - For nursing homes, the administration retains current law. 
Current law contains uniform federal standards and requirements for I) quality of care 2) 
survey and certification and 3) enforcement of standards. The duplicative annual assessment 
review requirements P ASAAR will be repealed. 

Revises and updates managed care quality protections. 

• Conference AgreementJM:ediGrant II- For nursing homes, retains broad federal 
guidelines for quality assurance, but severely reduces the federal role in validating state 
survey e.ff orts and enforcing st.ate and facility compliance. 

No Quality requirements for states or managed'care plans. 

• Coalition Proposal- For nursing homes, retains current law. For managed care, establishes 
·new quality Tequirements, including -statutory ~tees of accessibility and .. timeliness of 

11· 

services, information-sharing requirements, prior autliorization and grievance procedures, 
and encounter data. 

• NGA Proposal -Appears to maintains cUJTent nursing home quality standards. but 
eliminates the federal role in monitoring nursing home quality assurance. The NGA 
resolution makes no mention of quality assurance requirements or monitoring 
responsibilities for Medicaid managed care. 

Concerns with NGA propo.sal 

eliminates federal role in monitoring nursing home standards; 
I 

V' 
is silent on standards for intennediate care facilities for the mentally retarded 
(ICFIMR); 

is silent on quality requirements for Medicaid managed care. 

Fall Back to Administration's Plan 

The administration's plan already repeals the duplicative annual review of nursing home patients 
that was previously identifed by NGA as a problem, and it repeals outdated Medicaid managed care 
requirements that the NGA identified as problemmatic, such as the "75-25 11 rule, and replaces them 
with state quality assurance programs. There does not appear to be a strong programmatic or 
political rationale for any further substantial revisions in quality standards. 

Congressional consultations required. 
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GOVERNORS PROPOSALS COULD LEAD TO SHARP STATE · 
FUNDING REDUCTIONS IN MEDICAID AND AFDC 

Combined State Funding Reduction Could Be as Much il5 5270 Billion 

When assessing the budgetary effect of proposals to reform Medicaid· and 
AFDC,. reductiom in.fowl funding are .only .part:of. the.story. -Federal reforms c.an 
trigger even larger reductions in state funding far these programs. 

The recent Medicaid and AFDC reform proposals endorsed by the National 
Governors Association (NGA) are a case in point Under the Governors proposals, 
states could reduce their contributions for Medicaid by between 5182 biWon and $2.14 
billion over the next seven years, compared with what states are projected to 
contribute under current law1 without losing a dollar in federal Medicaid funds. States 
also could reduce the amount they spend on AFDC and welfare-to-work programs by 
$28 billion and divert another S.1Cl billion intended for use on these programs Without 
affecting the level of federal welfare block grant funds they receive. 

I . . . . 

Both Medicaid and AFDC are financed jointly by the federal and state 
governments. Under current law, the costs cf these programs are shared between the 
federal and state governments in accordance with state "matching rates11 established by 
federal law. U a state1s matching rate is set at SO pe.rcent1 the state pays half of 
Medicaid and AFDC c:osts in that state, with the federal government paying the other 
half. Thus, under current law, states that cut Medicaid and AFDC benefits to reduce 
state costs automatically lose at least $1 in federal funds - and as much as $4 in 
federal funds - for each dollar they reduce state contributions. 

The Governors' plan would change the Medicaid and AFDC financing structures 
in ways that enable states to reduce their funding for these programs by varying 
degrees without triggering any further losses in federal funds. nus fundamental 
change in the incentives underlying the funding structures of these progtmui makes 
substantial state funding reductioru; much more likely in the future. 

The effects of the NGA proposals over the next seven years would include the 
following. 

• Tl)e Governors' Medicaid proposal is intended to cut federal funding for 
Medicaid by berween 559 billion and S8S billion over seven years. As 
much as 5182 billion to $214 billion in state Medkaid cuts could occur on 
top of these federal cuts because st.ates wowd be permitted to reduce 
substantially their share of total Medicaid costs and still receive their 
maximum allowable fednal .fundin£. 



0~/20/98 17:13 '5'202 458 7132 
02/20/96 16:05 CEPP ~ 202 456 2223 

WHITE HOUSE/NEC Ill 002 
N0.&67 P003/0l0 

• Combined federal and state Medicaid reductions under the NGA plan 
consequently could be u much as $241 billion to $299 billion. 

• The Governors' plan also would provide states with broad fiexibility to 
deny Medicaid coverage to certain groups and to scale back the health 
services Medicaid cavers. States could scale back coverage substal'\tiilly 
to reduce Medicaid costs, enabling theU\ to Withdraw large amounts of 
state .fuftds. The result would be considerably weaker benefita offered 
~d~r Medi,caid for millions who remain covered and/or the loss of 
Medicaid coverage altogether for several million people. While cost-

. canblinrnent .measures also could restrict costs, such measures cannot 
reasonably be expected to yield more than a small fraction of the $241 
billion to $299 billion in potential Medicaid funding reductioN. 

• The NGA plan also could lead to redudions of up to 528 billion in state 
funding for AFDC, welfare-to-work, and related public assist&l"ICe 
programs, because cunent state matching requirements for welfare 
programs would be replaced by a lower state funding requirement. In 
addition, states would be permitted to divert $30 billion of their federal 
welfare block grant dollars to other programs~ using these funds to 
replace state funds cunently used in other areas. 

I'· 

• \Vhen only fedt!ral funding is considered, the NGA plan would lead to 
funding reductions in Medicaid and welfare combined of between $50 
billion and sao billion. But when reductioM in both federal and state 
funding are considered, the potential reduction grows dramatically. The 
NGA plan could lead to overall cuts in Medicaid and Ame funding that 
t9taJ .as tnucJ'l ~ 5290 billion to S3SO billion· over the next seven years. 

Medicaid and wcliare funding reductions of iiinilar magnitude ~ould occur 
under the latest Congressional Republican budget offer. Under the Administration's 
latest budget, by contrast, the amount that states could reduce state Medicaid and 
AFDC funding without losing additional federal funds would be about on~sixth of the 
state funding reduction that could occur under the· NGA and Republican proposals. 
As a result, the Administration's plan could lead tO combined/ederal anll state Medicaid 
and AFDC reductions only one-third the si%e of the overall reduction that could occur 
under the Governors' and Republican proposals. 

Medicaid Funding Reductions 

The Govem.ors' proposal does not specify thi: precise amount by which it would 
reduce federal Medicaid funding. Several Governors have indic:ated., however, their 
intent is to reduce federal funding ovu the next sevel\ years by between SS9 billion 

2. 
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(the Adminisb'ation's proposed savings level) and $85 billion (the latest savings level 
that Republic.an Congressional leaders have proposed). · 

A reduction in the il!J\ount of federal funding provided to a state automatically 
reduces the amount of state funding that a state D;\Wlt provide to meet its Medicaid 
matching requirement. CWTently, states mu:at.col'.ltribute between 25 cents and one 
dollar for Bilch dollar of federal Medicaid funding, depending on. the state. Reductions 
of $59 billiot\ to SSS billion in federal Medicaid funding would enable states to 
contribute between S48 billion and $69 billion less. 

The Governors plan enables states to cut much more than $48 billion to $69 
.. billion .in state Medicaid funding, however,. because it contains a key -additional feature: 

the percent.age ol total Medicaid costs that states znust bear to receive their Nil federal 
payments would be reduced for at least 25 &tates. For example, for the 12 wealthiest 
states, the percentage of Medicaid cosb the state must bear would be lowered &om 50 
percent to 40 percent . 

.. . • . 

k a result, 5t11tes would be able to withdraw even more state funds without 
such action having any effect on the level of federal Medicaid funding they would 
receive. This feature of the NGA proposal would enable states to reduce state 
Medicaid funding by as much u $134 billion to 5145 billion·more without losing any 
federal Medic:aid block grant funds. 

In combination. states could reduce state Medicaid funding by 5182 billion to 
5214 billion over seven years and still receive their full federal gnnt. The camhined 
federal and state Medicaid reduction could total from 5241 billion to $2.99 billion over 
seven years, with program funding being reduced 19 percent to 26 percent· in 2002, 
compared with what CBC projects would be expended under current law. 

The figures in the table show the maximwn amounts states could withdraw 
without such actions affecting the amowtt of federaI Medicaid dollars they receive. 
Under the Governors plan,. states working to secure maximum federal Medicaid 
funding would have to provide Medicaid matching payments up to a specified dollar 

·Potential Saven·Year Medicaid Reduc:Ua'ns' Under NGA Plan 
(in billions of dollars) 

Lower J!!>timate U1per Es,timate 

Federal reduc:tions -59 
State reductions under existing inatching rares -48 
State reductions due to changes in z:natching rates " :IM 
Total Potential Reductions ~; •241 

3 
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amo'W\t for eac:h state. States could provide more ;thin this amount but would receive 
no additional federal Medicaid funding as a result of doing so. 

Wo1iUd states really imtitu.te state funding red~ctions on top of the federill 
.fundil\g reductions? To answer thls questionl consider what it would D'lean if a state 
rejected such a course and expended fully as mu.cl\ on Medicaid as the state is 
projected to spend \11\der c:wnnt Medicaid law. A state following such a coW"Se 
would contribute large arJ'\OW\ts .of state Medicaid funding that secured no federal 
funds in return. Furthermore, the federal govcmznent would reap all of the Medicaid 
savings realized in the state; the state itself would ·secure no savings . 

. - - - .,.. .._ -
In short, the Governors' proposal would provide states with a much greater 

financial incentive to reduce funding than has been the case in the past. Under current 
law, states lose between Sl and $4 of federal Medicaid funding for each $1 reduction in 
state Medicaid funding. Under the Governors' proposal, states could reduce their 
Medicaid contribution substal'\tially without losing any federal money. 

Mille some states might provide some additional, unmatched funds if the NGA 
proposal were to become law, many other states probably would not. And few states 
would be likely to provide as much state Medicaid money as they would provide if 
current law remained in effect. The fad that vario~ governors and other state offidals 
already are beginning to talk of cutting state Medicaid b\ldgets il a proposal like 
NGA's is enacted is an early indication that state Medicaid funding reductioN would 
oc:cur. 

In many states1 the most likely scenario is that the state would contribute as 
much as needed to draw do'Wn its full federal block grant allocation, but no more than 
that. The calculations in this paper show the amount by which state Medicaid 
resources would shrink if states spend no more than the amount needed to secure their 
full federal allocations. These figures represent the miW.mum potential reductions in 
state Medicaid funding that could ensue. (A separate Center analysis, Federal CA~s ond 
State Mlltcking Re'fMir~ts under the Gauemors' Medicaid Praposfll, explores these issues 
in greater detail.) 

R.cdu~ed Baiefits and Cooerags WoMld Occur 

The Medicaid reductions under the Govemors' plan could increase the number 
of persoN without health insW"ance by several million people and could weaken the 
benefits package for millions more who remain ins\u'ed. Under the Govemors' plan, 
states would have the latitude to deny coverage to many groups and to weaken benefit 
packages as they wish.· 
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• The Governors' proposal does not guarantee coverage to certain 
vulnerable groups1 including three million poor children over age 12 and 
many poor disabled individuals. 

In addition, many of those covered under the NGA plan could fiJ\d their 
benefit package far weaker than a.t present. States would essentially have 
complete disaetion to define benefits as they wish; they could establish 
skeletal benefit packages for some gtoups of beneficiaries that do not 
come dose to meeting current st.andlrd.s. 

• . lbe cost-<:ontainment measures most often dted as being able to help 
..... reduce. Medicaid cos.ts -:-.managed care and reductions in payments to· 

medical care providers - might result in signilkant savings. But even 
broad implementation of managed care and deep cuts in provider 
payznents ~ not Wcely to achieve more than $21 billion ta $46 billion in 
savings over seven years.1 This constitutes between one-tenth and one­
fifth of the potential reducti.om in Medicaid funding under the 
Governors' plan. 

• In short, the depth of the potential Medicaid .funding reductions undl!I' 
the NGA plan far exceeds tl\e savings that can reasonably be expected 
from efficiencies in methods of deliYieiy, such as greater use of managed 
care. and reduc:tions in payments to medical care providers. (The 
Congressional Budget Office reached a similar conclusion il\ an analysis 
of~ earlier proposal that wowd have led to cuts of this size). 

As a result, the combined effKt of the reductions in federal funding and 
the inaeased incentive for states to withdraw large amounts of state 
Medicaid funding make it likely that many states would use their new­
iqund flexibility to scale back benefits and' coverage to a substantial 
degree. 

Use of Financing Gimmicb Wolllll Result in 
Additional Statz Funtli~g Redur;tions 

The Governors' proposal also would repeal federal rules that prevent states 
from ming financing gimmicks to secure federal funds without actually providing the 
required level of state Medicaid contributions. These rules were enacted during the 
Bush Administration ii\ response to growing state use of gimmicks and sham financial 
schemes to circumvent the Medicaid matching system. The reductions in state 

1 for infol'U'latlan on how Uuse figu.R'S iii.re derived, see Cindy Mann ilUld Richud" Kogan. 'tn6 
Conferen'e 8-u.dget 1Usal11tio11 WOMltl pampl cMt.s i11 Mailic.oill Eligibility 11.llll 8011efits, Center on Budget and 
Policy Priorities, June 29. 1995. 
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Mediaid funding could be even larger than Sl82 billion to S214 billion ii states again 
begin to U$e such financing scams. (This issue, as well, is explained in the Center's 
accompanying analysis of the Governors' Medicaid proposal.) 

Reductions In State Public Assistance Funcling 

The Govemon' welfat plan also would enable states to withdraw funds without 
losing federal dollars. The plan would repeal existing 5t.te matching requirements for 
APDC, emergency assistance, welfare..to-work, and child care programs. The current 
matching requirements would be replaced by a requirement that each state contn'bute 
at le.ast.75 percent.ol what· it contributed-for .. the;e programs in 1·99·t · · - · .. · 

As a result, states would be able to reduce their funding 25 percent below 1994 
levels without losing any federal welfare block-grant funds.1 If all states did so, state 
funding for welfare programs would be reduced s~ billion between 1997 and 2002,l 
compared wi~ ~what stat~ are projected to spend under oment law. 

As with Medicaid, some states cowd - and likely would - choose to 
contribute more than the minimwn amoW'\t of funding needed to draw down their full 
federal blodc: grant allocation. Other states likely would reduce their funding by the 
full amount allowed. The figure of $28 billion represents the maximum potential cut. 

The Governors· proposal al$o would permit 1Stltes to transfer up to 30 percent of 
their federal welfare bloclc grant funds to one of several other progr~. For example. 
a state could transfer these federal funds to the Social Services Block Grant. States 
currently pay for an array of social services largely with state dollars; the cost of these 
services substantially exceeds the modest federal funding the Social Ser1ices Block 
Grant provides. A state could save substantial state money by diverting funds from 
the welfare block grant to the Social Services Blodc1Grant and using these resources, in 
lieu of state dollars. to fund 5ociaJ service programs. 

2 The Con~anal Budget·OUice projects that. Ynder CWTer\~ law, federal aAd state welfare &:asts 
will eueed the 1994 level during the seven-year period from 1996 through 2002. growing .modestly to 
reflect such facte>n U population gtOWth. Th~, the IUJ\OUl'lt tMt Slatf5 WOWd °be required to 
contribute from stab! funds - 75 percent al stat• welfare Nn.ding in 199' - would represent a 
reduction of mare than 2S percmt whert compared with' what states are projected to ezpend under 
current law. , 

~; 
3 The welfan! conference agreement on which the Covemor.s' plan is based would pennit &tatl& to 

remain in the C'Un'unt law AFDC program during fiscal year 1996. C80 asswnR5 that nearly aU states 
would tab this option. Thersfore. astimates of state funding miuctions are calculated between fiscal 
1997 and fiscal 2002, rather than over the se•en-year period &am 1996 to 2002. 
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Between 1997 and 2002, this transfer provision would place in jeopardy $30 
billion of federal block grant funds by allowing that amount to be diverted from 
income support and work programs for poor families to other programs. Nor would 
the amounts diverted to, say, social services programs necessarily inaease total social 
1ervices reso\lfCe$ since !l state could reduce its awn social service funding accordingly. 
In effect, the s3o biWon could become a form of general revenue sharing. States could 
transfer the welfare money to certain other programs, reduce state funding an those 
progrcuns by an equivalent mtaunt, and then use the withdrawn state funds for any 
purpose, including education, roads, football stadiWN, or tax cuts. 

If all states provided the funds necessary tq;; receive their Nil federal block grant 
allocations but na. mare.than-that- that is, il sta~-funding equaled iS·percent of each 
state's 1994 state expenditure level - and if states also transferted 30 percel\t of their 
federal bloclc grant funds for other purposes, the total am.aunt withdrawn from eash 
assistance and welfare-to-work efforts for poor families with children would total SSS 
billion over seven years. While not all states would follow this COW'H and the total 
funds withdrawn th~ would be less than SSS billion over seven yeazs, the amount lost 
to these programs can be ~ec:ted to be Vfl'ff ~ubstantial. 

As compared to the Ccngre5sional welfare bill, the Governors' proposal does 
call for adding .$4 billion in federal child care funding over seven years, $1 billion 
additional in federal "contingency .. fw\ding for states experietlcing increases in 
poverty, and funds for federal job perlormaru::e bonuses to states. States wowd be 
eligible for these additional child care resources ev~ ~f they had withdrawn substantial 
state resource$ "&om income support, work, and aµJd care programs. The added child 
care funding may in part supplant state resources that otherwise would be provided 
for child care. More important, the Governors' proposal would eliminate a proviJion 
of the welfare conference report that would requJze states to maintain state funding ar 
100 percent of their 1994 level to reiceive federal ~ontingency funds. This provision is 
the only "carrot" in the Congressional welfare bill for states ta maintain rather than 
reduce funding for these programs. Under the Covemors' proposal, states could · 
secure additional federal contingency funds when poverty rose while reducing state 
funding at the same time. 

Combined Medicaid and Welfare Effects 

The Govemors' plan would cut total fedl!rQJ ;expenditures for Medicaid and 
welfare by between SSO billion and $80 billion over seven years.4 These figures pale in 
comparison with the reduction in st11tt funding reductions that could ensue. 

I ' - . . 
• This range reflects the reduction ln ·federal Medicaid expenditures of between $59 billion and SIS 

billion and ~a.ses in federal wel!u@ expenditures of i,erween SS billion and SlO billion . 

., 

·.: 
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:Federal changes under consideration in several other ueas, such as the Supplemental 
Security Incouie program for the elderly and disabled poor and the 'Earned Income Tax 
Credit (EITC} far workers with low incomes, also could lead to reductions i1\ state 
funding. The NGA and Republican plans, but not ~e AdmiJ\istration plan, would allow 
states to elimiNte state SSI supple.mental benefits. Under C\lrtent law, about half the 
states aze required to providQ modest srate SSI benefhs u a supplement to federill SSI 
benefits. (Federal SSI benefits; by themselves, lift poor elderly iNlividuals only ro about 
three--fourths of the poverty hne.) Under cwnnt law, these state SSI benefits are 
estimated to.cest·more.than.$20 billion over the next &rier\ years. · · · · · · · -

U the proposal to repeil the requirement !or srare SSI benefit supplements becomes 
law, most states are unlikely to eli.minate their state SSI benefits entirely, at least not in 
the short run. But repealing che o.:isting mandate could lead to substalltial reductions in 
state SSI benefit$ in some stale$. 

In addition. all thr~ plans envision SOUie redUdi01\$ in the EITC. The reductions total 
$15 billion under the Republican plan, no more than~$10 billion under the Governors 
plan, and SS billion under the AdD'iinistntion plan. '!These reductions would trigger 
modest additional :EITC rQductions, totaling per.haps several hundred million dollars over 
seven years, In the seven states that have a state me based on the federal credit The 
state ElTC reductions would likely be about three times larger W\der the Republican plan 
than W\der the Ad.mi!Ustration plan. 

The Govemors' plan could produce as much as $240 billion to 5270 billion in 
state funding reductions in these two programs. This includes SSS billion in potential 
state funding reductions for welfare and related programs and $182 billion to 5214 
billion in potenµal state Medicaid funding reductio~.' (This total does not include the 
potential for states to reduce state Mec:lica.id fu.t\d~g further by 1'gaming" the Medicaid 
state matching requirements.) 1,. 

When the reductions in federal Medicaid and weUare funding are taken into 
account, total combined reduction in federal and :itate funding could climb as much as 
5290 billion to 5350 billion over seven years. 

Comparison with latest Congressional and Administration Plans 

The Administration's latest budget offer would yield a potel'\tial combined 
reduction in federal and state funding for Medicaid and welfare of about 5105 billion, 
one-third the reduction that would occur under the Govemors· and Congressional 

8 

·' •.' 

I ' 



02/20/96 17:16 '5"202 456 7132 

l:l2/20.1'96 16:08 C'EJPP -t 202 456 2223 

.. • 

WHITE HOUSE/NEC 

' ' 

~009 
N0.667 P010/010 

R~ublican proposals.5 The three proposals differ,moderately in the amount they 
would reduce federal funding. The largest cif.fference occurs in the potential reductions 
in state funding W'\der these proposals. 

The Administration proposal would permit states to reduce their Medicaid 
funding about $45 billion without losing federal funds,' a>mparecl with S182 billion to 
5214 billion under the Governors' plan. In the welfare area, states would not be able 
to reduce state funding Wtder the Administration plan without forgoing some federal 
nm~. 

The Administration approach does not preclude states from taking actions to 
produce savings in welfare.and Medicaid.·· It means, however, that if larger savings are 
achieved, the federal goverrunellt would share the savings with the states rather than 
having the states secure all of the additional savings and the federal government 
secure none of them. :::· 

I , .• 

1' 

I , 

J The patenl:i.al combined reduction in Medicaid and welhrv spending aver seven years under lhe 
latat Cang1'855i0Nl Republican budget offer would be similar to the upper ral\ge of 5350 billion 
estimated for the Govunars' proposal. ' 

' The figur~ of $45 "illion is consistent with the Administration's plan to red.uc:e federal Medicaid 
spending by ~9 billion. The figww !night be • few billicin dollazs higher if the A~tratian 
inclu.dn special purpasc grants to states that do not req~ &tale matching. At this point, it is Unclear 
if the AdD'lil\istratirrn will indude such grants. 

9 
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would pose a threat to public health or· the 
environment; . 

•Siting. construction, operaition, and decommission­
ing of microbiological and ~medical facilities; 

•Transfer, lease, dispositf9n, or acquisition of un­
contaminated land for babitaj preservation or wildlife 

··¥ . management; · ,;i: . 
•Siting, constri1ction, operation, or decommission· 

ing of small water treatment.Jacllities - those with a 
capacity of less than 250,000;.gallons per day; 

• Relocation and subsequen_t use of machinery and 
equipment such as laboratory apparatus, electronic 
hardware. and bealth and sa(ety equipment; 

• Restoration, creation, or·: enhancement of ·small 
wetlands; -: 

• Traffic flow adjustments on existing roads; and 
• Small-scale temporary measures to reduce migra­

tion of co~taminaled ground water. 
The department said it pff!ns to issue the rule in 

final form in .June. · '· 
DOF. added that it determined that the changes 

would not constitute a major federal action urider 

some form of benchmark for the amount, scope, and 
d.uration of benefits, possibly using the minimum 
health maintenance organization or commercial 
health policy in a given state. Nevada Gev. Bub MHler­
(0) said they were cnnsider'ir\g a simUar threshold of 
coveralef or disability benefits. . · -

..;.- ~e think we can cpme up wifh somethlRg Yiat w!11 
oomply, but don't lock us jnto the federal definition" 
tlf"1ndlv1duals · · · · · said. 

e governors also are trying to clarify w at condi· 
tions would allow the Department· of Health and Hu­
man Services to step in and file lawsuits in federal 
court on behalf of individuals or. classes, Miller said. 
This was· a crucial countenreight the governors put In 
to allow federal cou~t.s to address Medicaid griev­
ances in some way, since individuals no longer would 
be able to file federal lawsuits themselves. 

Thompson .said any changes worked out by the 
. . gov~.mors would be passed· on to the congressional 
. staff~ who would write the legislative language for the 
NGA proposal. · 

NEPA. Therefore, the department said it did not Is State Enlo~emenr Unconsritutional? 
prepare an .environmental assessment or EIS for the 
proposed rule. . . . · .· . The repeal of the private right of action in federal 

Comments on the proposal a.re due by April 5. They courts may be turning into a legal and constitutional· 
· should be sent to Carol M. Borgstrom, director, Office issue, since individuals· w.ould have to go through a 
of NEPA Policy and Assistan·ce, EH-42, U.S. Depart- state administrative appeals process and then state· 
ment of Energy, 1000 Independence Ave. S.W., Wash- . courts-not federal courts-to resolve any grievances 
ington, D.C. 20585:-0119. Alternatively, comments over eligibility ·or benefits. 

The · proposed rule may be reviewed at are not satisfied with state ju.dges' decisions, but legal 
may be sent to neparule@spok.eh.doe.gov via e-mail. ( They could petition the U.S. Supreme Court if they 

http:/ /www.eh.doe~gov/nepa on. the Internet. · experts have questioned whether the Supreme Court 
. For more information on the proposal, contact · would agree to hear such cases when so many other 

Borgstrom at the above address, ·(202) aU-4600.0 · awsuits are competing for docket space. 

Medicaid 

FINANCE COMMITTEE PRODS GOVERNORS;. 
HATCH RAISES CONSTITUTIO~LITY ISSUE 

':-

. The Senate .Finance Committee prodded governors 
with questions about the National Governors' Associ­

. a ti on Medi.caid agreement Feb. 22 as. disability cover­
age. benefits, and provider taxes emerged as some.of 
the biggest problem areas. · · 

ln .addrtion, Sen. Orrin Batch (R·Utah) raised the 
possibility that~ plan to tepeaDne ]f!vate 
ffise of lilct1on in federal courts over Medic.aid el.!g_i­
b11ity an ene i · itu ional, noting 

at e provision "may require . further stu~ 
'!1!fiii'ement." · 

Tile goV!tnors who crafted the agreement faced 
many of the same questions they were asked at a . 
House Commerce Committee hearing Feb. 21. as sev­
eral Finance Committee members worried that the 
NGA proposal would give states too mueh discretion 
to define who is disabled and determine the amount. 
scope, and duration of ·Medicald benefits. 

· Both issues were being revisited by the governon, 
who f aeed increasing pressure over the provisions and 
the likelihood that Congress would reject the package 
if those provisions were not changed. 

Wisconsin Gov. Tommy Thompson (R} and Colorado· 
. Gov. Roy Romar (D} said they were discussing setting 

At)he hearing, Hatch, who chairs .the Senate Judi­
ciary~ Committee, said there cou Id be constitutional 
problems if the federal court8 have no opportunity to 
review· a federal statute.· He said the Ju dietary Com-. 
mittee staff may have to help the govemors flesh out 
the provision and write the lei;islative language "to 
make sure this provision is, at. a mhtimum, 
constitutional." · 

{
. Mark Regan, a staff attorney with the National 
Health Law Program,. said Hatch's comments ap­
peared to suggest a legal conflict over· the possibility 
that a .federal right to .Medicaid coverage would .not be 
enforced by the federal courts. · 

(, ''That's a weird situation .... It would be un1:1sual, if 
~not unconstitutional.~' Regan said. 

Michigan Gov .. J:ohn Engler (R) agreed to work with 
the Judiciary Committee on the provision: "It would 
be very bad for this [proposal] to be struck down and 
have 1~o go back to the same old system," he said. 

'Wish List' Will Not Pass 

The governors had to answer uncomfortable que.s­
tioris about their p~~~ to repeal all federal re- · 
strictions on provider taxes-which were imposeo to 
keep states from padding t~eir expenditures to draw 
down addition.al federal funds-and to increase the 
minimum federal mateh from 50 percen.no 60 per­
cent of state expenditures, allowing states to spend 
less to earn their federal funds . 

Copyright IC> 1996 by THE E;IUREAU OF NATIONAL AFFAIRS. INC .. Washington. D.C. 20037 
0148-8155/96/$0+$1 .00 
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"It cannot just be a wish list from governors. That is 
not going to pass," said Sen. Kent Conrad (D-ND). 

. In both cases, t~ wa.s _some ce:erif:Fting at. 
governors who were not 1n the . . mer sa1a· 

ernors who were n the six,member Med· 
· icaid tas orce insisted on addin t.ll,e sta e mateh 
}irov1sion. while Flori a Gov. Lawton:':C es a 
Taid the provider-tax provision also : was added by 
other governor! before NGA signed off on the task 
force's recommendations. ' 

Romer said the reduced state match ::was one of the· 
· concerns raiSed by President Clinton .in discussions 

with the governors. In addition, Miller :$aid, the presi­
dent w~s concerned about the definition of disabilitles 
and the governors' proposal to scale back the treat· 
ments offered in the Early and Periodic Screening, 
Diagnosis. and Treatment program for·children. · 

At times, Romer did a better job of pointing out the 
NGA plan's weaknesses than the Finance Committee 
members who were asking the questions. He warned 
that the lower state match could cos 200 biJliOnln 
e uced state s_pen ms.: an even confessed that he 

tiaa ·'gamed" the ·system through provider-tax: 
schemes in .the past before Congress imposed the 
restrictions that the governors' plan would repeal. 

And when·. Sen. John Chafee (R~ftl) asked whether 
states could take advantage of a provision· allowing 
states to cover new populations up to 27.5 percent of 
the federal poverty line, using the provision to force 
Medicaid to pay for health coverage for state workers 
.in that income range, Romer acknowledged that "ifs 
absolutely possible." · 

. No More Gaming 

Other governors disagreed .on whether the provider­
tax provision would lead to a repeat of the scams 
practiced by states in the late 1980s. 

"The short answer is, there are no protections keep· 
i_ng states from doing the same thing," Chiles said. 
Thompson and Engler. however, said sta~t~esjl..LIJ........,,Ll.IJii~ 
would • an incentive to use · e to draw 
down extra fe eral money, since most states. that used 
~h plo • cleHax 5cbpmf9 ht tie 'ata 198.Qs did so to 
Increase tl'leir federal dis r · - are · · 
( avmen - er would exist as 
arate pavments under the NGA proposa. . 
-And Engler demed that states would use their new­
found fl.ixlbility to sf art a ''rf)ce to QttL bOUpm'r to 
provide the skimpiest possible Medic'ira programs, 
noting that g_Mrcent of all Medicaid spending n~is 
on optional cover!Be. not mandatory cover!&_e. 

(

- 'If we wanted a race to the bOtfom, we nave a lot o~ 
money today with which we could begin that race. We · 
have not done it," Engler said. . · 

Thompson assured committee members that "we 
are not here to game the system," and offered to work 
with ·them to resolve any complaints .because "we are 
so eager to get something passed that we are willing 
to \lr'.Otk with you on anything." 

Alter the hearing, Thompson said it would be "cata­
strophic'' for some states if no Medicaid legislation ls 
passed. within the next month because several states, 
notably New Vorlc, already have factored Medicaid 

savings into their 1997 budgets. "I see a train wreck 
c~ming in .the next couple of months" if nothing ls 
d9ne, he said.Cl · . 

- By David Nather 

Hazardous Substances 

OECD GROUP AGREES TO. CONTROL LEAD, · 
CREATE CHEM_ICAL RELEASE INVENTORIES 

The Organization for Economic Cooperation and 
Development's Council on Feb. 20 approved Council 
Acts to control lead exposure and create pollution 
release and transfer registries among member coun-
tries, a U.S. official told BNA Feb. 22. · 

. The OECD Council, which is composed of ambassa­
. dors from the 26 member countries, met immediately 

following the OECD environment ministers meeting 
on. Feb. 20, according to Diane Beal, special assistant ·tor international activities in the Envlronmen~al Pro­
tection Agency's Office of Pollution Prevention and 
Toxics. · 

.The OECD Coun·cu, Beal said, adopted four Council 
Acts-'-tbe highest level of agreement among member 
countries: 

•A resolution supporting a Ministerial Declaration 
on lead risk reduction approved by the environment 
ministers; · . 

•A recommendation implementing the.pollutant re· 
lease and transfer registries-publicty available data· 
bases similar to the U.S.'s Toxic Release Inventory: 

. . •A resolution on improving the environmental per· 
formance of. the OEC[}. and 

• A recommendation on improving the environmen-
tal performance of governments. ' . · 

'.fhe Council is the highest standing group of deci· 
siqn-makers within the OECD. A Council Act can 
captain three types of agruments-decisicins, recom­
mendations. and resolutions. A decision· is the stron­
ge5t because it is consider_ed binding, even though 
OECD does not have any enforcement mechanism. 
Council Acts containing recommendations and resolu· 
lions are less forceful and are non-binding. 

· Council Acts, Ministerial Declaration 

The most contested issue was a measure to address 
lead - OECD's:first attempt to· collectively impose 
controls on a commercial chemical. 

At the· Feb. 20 meeting, OECD's environment minis~ 
ters adopted.a four-page declaration that li.sts 10 high· 
priority activities to reduce risk of exposure to lead. 
Th~ Ministerial Declaration also provides for ·~olun· 
tar::y initiatives by lead industries to share in ttle 

· re~ponsibility for action on icad risk reduction. 
Following the meeting of environment ministers, 

the CounGil l'Ilet and adopted a short Coundl Act that 
calls for peri1Jdic oversight activities by the OECD 
Environment Policy Committee to monitor risk reduc· 

· . tion progress on lead among member countries and 
for creation of a framework for cooperative action 

. with ind~stry .iamong other activities. 
"What this ·is all about is taking a very positive step. 

to control lead exposure and its worldwide impact on 

Copyright iCI 199~ by THE BUREAU OF· NATIONAL AFFAIRS. INC., Washington; D.C. 20037 
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Medicaid Benefits Update 

T H E P R E S I D E N T 

There was a strange Governors staff plus one Governor (Leavitt) 
meeting last night about the benefits issue. I don't have all the 
details, but it sounds like they asked NGA (through Carl) to 
produce an option on the "adequacy" standard that is not only bad 
policy, but undermines their credibility. 

As you know,the current legal/regulatory enforcement of benefit 
"adequacy" allows for very limited benefits and, as far as I know, 
has not caused any problems with the states. Despite this, Carl 
has been asked to draft up an alternative that would have states 
using their insurance commissioner's definition of benefits to 
determine whether they were "adequate." 

There are two major problems with this: First, there would no 
doubt be different definitions of adequacy, even for the mandatory 
benefits. (So, for example, one state could say 10 days of 
hospital care was fine and another state could concude it was not 
-- such an approach, in my mind, fundamentally undermines the 
President's and anyone elses reading of a national, guaranteed, 
floor benefit.) Second, state insurance commissioners do not have 
the same benefit packages that the Medicaid program does; 
specifically their benefits usually don't cover anything like the 
nursing home and other chronic care benefit pacakges that Medicaid 
does. 

I am very concerned about this development for two reasons: 
First, the only thing that we have really pushed the Governors to 
do relative to the "guarantee" (other than to make sure their 
financing formula works) is to fill in more acceptable details on 
the benefits side. (There is ambiguity in the original NGA 
resolution and they have some room to operate). If they can't 
even move to us on this issue, it will be hard for us to continue 
to make the argument that we think the worst fears of the advocacy 
community are wrong. Second, if our job is to build on their 
foundation and strengthen their and our position (as I think it 
is), their work has to be viewed as credible. Approaches such as 
this do not serve this purpose. 



As you may know, there are a lot of people who would suggest in 
the Democratic "base" to let them make this package as bad as 
possible. (It is easier to throw rocks at it.) So, it is my 
impression if we do not tell them about these things, few people 
will. I have not talked with the Governors' staffs directly about 
this, but will attempt to raise this issue if ok with you? If you 
happen to talk with Ray or other relevant players, would you be 
wiling to raise this as well? 

Thanks .. 

cj 
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MEDICAID BLOCK GRANT FEVER 
A Fever That Could Cost Countless Lives 

by Mark Barnes 

Block-grant fever is upon us: Eulogized in Lamar Alexander's campaign speeches. Touted by the 

National Governors' Association (NGA) in its "new" approach to Medicaid refonn. Preached by the 

Republican leadership in Congress. Despite this apparent stampede, the block-granting of Medicaid 

remains one of the most contentious issues separating President Clinton and GOP congressional leadership 

in ongoing budg~t negotiations. 

On the on~ side, President Clinton has pledged full support for Medicaid's entitlement status and for 

federal i;ost-sharing for medical care for the pc•or. On the other, congressional Republicans seem equally 

committed to ending Medicaid's t~p into the federal treasury by block-granting the program to states and 

removing "11 meaningful federal standards on eligibility, benefits, quality of care and consumer protections. 

The NGA 's bipartisan compromise on this issue, designed to "br~ak the gridlock in budget negotiations," 

on balance is m;,ich close:- to the Republican leadership's approach tlicm tc President Clinton's: 

• The governors would allow increa::.ed federal contributions to states with increases in people in 

poverty, but would block-grant the program to the states, removing all federal oversight of 

eligibility for disabled people and of H.!.\10-type managed ca.re programs for the poor. 

• The governors would allo''' states to define the scope, amount and duration of medical benefits 

that states must give to the poor, sc that Mississippi, for example, could decide that one hospital 

day per year, one nursing h(1me day per year, and one doctor's office visit per year for a poor 
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elderly person or AIDS patient would be the full ext~nt of medical coverage. 

• The governors wouid end, once and for all, the right of Medicaid recipients to challenge denials 

of medical services in federal courts; in New York and other states, that could mean a years-long 

wait in the clogged stak -::ourts for any redress for coverage denials. AIDS and cancer patients 

obviously do not have that time to wait. 

So what is the problem here? Why should we not tmst these governors in their wisdom to do what's right 

for their states? That is an easy question to answer: We need to remember that governors are a special 

interest group themselves, s~eking in this proposal about $100 billion a year in federal taxpayer money 

without acwuntability to the federal government. \Vhat elected officials wouldn't like to be handed 

billions of dollars, never themselves have to vote to raise the money in taxes in the first place, and then 

be subject to no oversight as to hoVv the money is spent? This is a patronage and power bonanza for the 

governors and is reason enough to be suspicious of the NGA approach to Medicaid. 

A willingness to trust entirely in the '"'isdom of the states -- in Medicaid as in many other health and 

welfare programs now being eyed for potential block granting -- puts at risk the many vulnerable people 

who rely on Medicaid for their basic medical care and prescription drugs. Among these are people living 

with AIDS, of whom about haif receive their basic medical care from Medicaid. Examples around the 

country show the problems of Medicaid block-granting-without-:.;.trings. When states have acted alone, 

as in defining optional benefits under Medicaid for persons with A1DS, the results on occasion have been 

catastrophic. 

Talce, for example, Missouri, whose Medicaid program in tbe late 1980s refused to pay for AZT for 

people with AIDS, and was forced to do so only by a lawsuit br('1ught by AIDS advocates. Even today, 
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under the "flexibility" of federal standards that leave many Medicaid coverage choices entirely up to the 

states, the Texas and South Carolina state Medicaid programs will pay for a patient to be on only three 

prescription~ per month, this although the advanced AIDS l)r terminally-ill elderly patient often needs ten 

or more prescription drugs to sustain failing body systems. 

Another 14 states do not even provide prescriptic;n drugs under their Medicaid programs to the medicalJy 

indigent. States have been left to make their own choices, and have done so, often to the detriment of 

terminally ill people who then must choose between paying rem and getting the drugs and medical care 

they r.eed. 

In AIDS, there is more danger now tha:'I ever before in leavir1g coverage decisions up to the states. Recent 

treatment advances in drugs called protease inhibitors promise to extend the lives of people with AlDS 

for years, making them feel better and able to continue to work. Yet these drugs are expensive, costing 

about $14,000 per pi!tient. per year. Will Alab~ma, or any state w1th governors anJ state legislatures 

hostile to AIDS causes, decide to cover these drugs? I doubt it. 

For evidence, look at Tennessee, where the state senator heading the committee that c•wrsees Tennessee's 

Medicaid program (TennCare) recently questioned whether the state ought tc cover care of AIDS patients 

at all: "Has anyone made a dec.ision for taxpayers to psy for a bizarre lifestyle?," he said in early 

February, in response to reports of the promise of these new AIDS drugs. Or as a remarkably literate and 

we!l-informed woman in Topeka, Kansas, put it, in her written response to a C-SPAN broadcast of a 

speech in which 1 criticized the NGA's Medicaid block-grant proposal: "Our governor will prioritize our 

block grant money -- the children, poor, elderly, disabled will be cared for. You' lJ have to find someone 

in your group to pay for your im:sponsible sex life." Leaving aside her presumptions about my sex life, 

would she think the same, I wonder, of eiderly people c.1ippled by heart disease or cani;er from years of 
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choosing to gorge on red meat and cigarettes? 

Our federal government's purpose is to assare the common, nat.ional good. In an epidemic that knows 

no state boundaries, that affects all of our families and communities, the way to approach Medicaid and 

other vital prevention and care programs is not just to punt the issue to the states and hope for the best. 

JudgiDg from history and motives, there is more reason to have confidence in the federal government than 

in the beneficent governors, a prominent Tennessee senator, and a lady from Topeka, with all she 

represents. In AIDS, the cost of block-granting without accountability would be meast1red in lives 

needlessly shortened and lost. Regardless cf what the governors think, we as a nation should not be 

willing to pay that price. 

# # # 

.Nlark Barnes is executive of ,1/DS Action Council, the only national organization devored solely to 

advocating on fedt:ral AIDS policy. legislation, and funding. Founded in 1984, AIDS Action represents 

mare than J, 000 community-based AIDS service organizations nationwide. 
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MEDICAID AND THE NGA RESOLUTION: DISCUSSION POINTS 

• Status Update On: Meetings with the Governors/Congressional Hearings 

• Administration Proposal and Commonground with the NGA Resolution: 

(1) The establishment of a new financing mechanism that links and constrains 
federal financing to enrollment; 

(2) The repeal of the Boren amendment; and 

(3) The liberation of states from the waiver process. 

• Outstanding Issues Related to NGA Resolution: 

(1) The "Guarantee;" 

(2) Second Tier, But Critical Issues; and 

(3) The Title XIX Debate. 

• The NGA Resolution and the Guarantee: 

(1) Financing; 

(2) Eligibility; 

(3) Benefits; and 

(4) Enforcement 

e Congressional and Interest Group Response to the NGA Resolution 

• Discussion of Medicaid Negotiating Positioning/Strategy 
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PRIVATE RIGHT OF ACTION 

A Federal Private Right of Action is Important to Maintaining the Guarantee. The 
Governors (and the Congressional conference report) have eliminated any federal cause of 
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under 
Medicaid would be limited to state courts and state law. Only the Secretary of Health and 
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries. 

The Governors want to reduce the number of Medicaid cases filed. ln addition, they do not 
want court decisions from federal courts in other states to have any effect on how they run 
their Medicaid programs. While, under their proposal, cases heard in other states' courts 
would no longer have precedential value, it is not likely that fewer cases would be filed; they 
would simply be filed in state court. 

You have taken the position that you support maintaining the guarantee under Medicaid. 
Since the inception of the Medicaid program, a person eligible for Medicaid has had both a 
guarantee of access to certain services and the right to enforce this commitment. A 
"guarantee" without a right to enforce it and a remedy for its deprivation is a hollow promise. 
We believe that preservation of the federal cause of action for individuals to enforce 
Medicaid eligibility assures this guarantee. 

• Consistent Interpretation. Those aspects of the Medicaid program that are common 
to all states -- like eligibility -- should be consistently interpreted and administered. 
The basic guarantee of who is covered should be uniform across the country; without 
a federal cause of action, it will not be. For example, under current interpretations, a 
woman who has a miscarriage is considered "pregnant" and therefore eligible for 
services for complications arising from the miscarriage. Under the Governors' plan, if 
a state improperly denied those services, she could no longer go to federal court to 
enforce her right. The issue would instead be litigated in fifty states: in some states, 
she would receive care while in others she might not. 

• Significant Limitation of Remedies. The remedies available under state law are 
generally more limited than under federal law. Very few state laws allow beneficiaries 
to obtain injunctions against the continuation of policies found to be unlawful or to 
recover attorneys fees. 

The Governors (and the conference report) claim to maintain a right to sue in federal 
court through the Secretary of Health and Human Services. However, this poses three 
problems: (1) the Secretary can sue only if a state is in "substantial noncompliance" 
-- a much higher standard than exists today; (2) the Health Care Financing 
Administration will become involved in greater numbers of lawsuits and face 
significant new administrative burdens: and (3) it is unclear what remedies are 
available. If the only remedy that the Secretary can seek is the withdrawal of federal 
funds. this would cause significant harm to the beneficiaries that the Secretary is 
supposed to represent (and might even make this remedy unusable). 



• Departure from Other Federal Statutes. Eliminating the federal cause of action 
would single out Medicaid as the one federal statute that confers individual rights that 
could not be enforced in federal court by its intended beneficiaries. Such an 
unprecedented step would be seen as a signal of second-class status and would set off 
a massive reaction from beneficiary groups and their allies. 

Your Proposal Increases Flexibility While Maintaining the Guarantee. Under your plan. 
you eliminate causes of action by providers over payment rates by repealing the Boren 
Amendment. This removes state officials' greatest source of concern over litigation. You 
could also eliminate health care providers and plans right to sue in federal court for any 
reason. 

Your proposal maintains current law on private enforcement of beneficiary rights under 
Medicaid. You could take steps to address the Governors' concerns by separating eligibility 
claims from some benefits claims. On eligibility issues, which are most closely linked to the 
concept of a guarantee, individuals would retain their current right to bring suits in federal 
court. However. individuals would be required to exhaust a state administrative process 
before tiling in court. Most claims involving benefits would be heard only in state courts. A 
benefits claim could be heard in federal court only if there were an allegation that the state 
plan or a contract between the state and a provider violated a provision of federal law. 

Under this approach: 

• There would be no suits by health care providers or health plans over reimbursement 
rates or any other issue. 

• Everyone filing a claim would be required to exhaust administrative remedies. A 
recent survey of state Medicaid agencies found that in the 40 states that responded, 
less than 5% of fair hearing decisions were appealed to a court. In California, for 
example. 4,600 fair hearings were held and less than I% were appealed. In 
Wisconsin, 3 76 fair hearings were held. and 8 (2%) were appealed. (Texas Legal 
Services Center, 1994) 

• Most disputes over benefits would be heard in state court. 

Claims brought by individuals over eligibility would be heard in federal court. Across 
the country, there were 6 reported cases over eligibility in 1994, 8 in 1993, 6 in 
1992 and 8 in 1991. (National Health Law Program, Inc .. 1995) 



February 19, 1996 

MEMORANDUM FOR TIIE PRESIDENT 

FROM: Carol Rasco, Laura Tyson and Alice Rivlin 

.... SUBJECT: National Governors' Association Medicaid Resolution 

This memo highlights our major concerns with the National Governors' Association (NGA) 
Medicaid resolution. It summarizes these concerns, outlines our current position with regard 
to each issue, suggests some possible fall-back positions, and provides you with a reading of 
the Democratic Governors' positions on each of these issues. It also includes a summary of 
the Hill and Interest Group reaction to the resolution. We thought you might find this to be 
useful background information for our Medicaid meeting with you tomorrow morning. 

Background 

Governors Chiles, Miller, Romer, Engler, Leavitt, and Thompson are coming back in town 
tomorrow. They are scheduled to testify at Medicaid hearings on Wednesday and Thursday 
before the House Commerce and Senate Finance Committees. The Governors' testimony will 
focus on the recently adopted National Governors' Association resolution, and they will 
attempt to begin to fill in some of the details behind this resolution. Next week, Secretary 
Shalala has been invited to appear before the Senate Finance Committee to outline the 
Administration's response to the NGA resolution. 

The six Governors will also meet for three hours on Wednesday evening. The Democratic 
Governors want to continue to work closely with us and will meet with us tomorrow before 
meeting with the Republican Governors. They rightly believe they achieved a significant 
victory by getting the Republicans to agree to a new financing mechanism that ensures that 
"dollars follow people." They also believe that there are a number of provisions that were 
vaguely drafted,. which have been interpreted by many as extremely problematic (such as the 
NGA benefits section), that can be "clarified" through the normal NGA policy development 
process. Having said this, the Democratic Governors also acknowledge that they are a 
number of significant flaws in the NGA agreement that should be addressed. 
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Where We Agree with NGA 

Before outlining our differences and concerns with the NGA resolution, it is important to 
summarize briefly where we have significant agreement. Your Medicaid reforms include at 
least 12 NGA-endorsed flexibility recommendations, including arguably the three most 
important structural changes: 

(1) The establishment of a new financing mechanism that links and constrains 
federal financing to enrollment through the use of an open-ended "umbrella" 
that assures that "dollars follow people" and that states are protected from 
economic downturns; 

(2) The repeal of the Boren amendment and other federal provider 
reimbursement requirements; and 

(3) The liberation of states from the waiver process for: 

• Managed care 

• Home and community-based care 

• Coverage expansions up to 150 percent of poverty 

_ Outstanding Issues Related to NGA Resolution 

There are three sets of issues that will be debated in the legislative process: (1) the 
"guarantee"; (2) second tier issues; and (3) the Title XIX debate. 

The "Guarantee." Those issues that are directly related to the Medicaid "guarantee" 
(financing, eligibility, benefits and enforcement) will demand most of your attention 
and are the focus of this memo. 

Second Tier, But Critical Issues. There are "second tier" issues, such as nursing 
home standard enforcement, financial protections for families (like spousal 
impoverishment), and managed care quality assurance, that will require Administration 
attention should negotiations progress. These issues helped us personalize the 
Republican Medicaid cuts and they are viewed as critical by most Democrats. 
(For example, Senator Pryor feels strongly about the nursing home enforcement issue.) 

The Title XIX Debate. Finally, the Republican desire to repeal title XIX and 
substitute a new Medicaid title raises a host of concerns. Drafting a brand new title 
for Medicaid in the limited time we have left in this Congress would inevitably lead to 
unforeseen legal, policy and political consequences. This would include having to 
determine how to deal with case law -- such as what is the definition of "medical 
necessity" -- that has developed over the past 30 years. Perhaps most importantly, 
taking this route would place us in an untenable bargaining position; we would have to 
give "chits" just to "reinstate" provisions that are current law. 
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THE NGA RESOLUTION AND THE GUARANTEE: ADMINISTRATION POSITIONS 

There are four elements that make up the Medicaid guarantee: financing, eligibility, benefits, 
and enforcement. Each of these elements is inextricably linked to the others and changes to 
any one of them must be carefully constructed to avoid undermining the foundation of the 
guarantee and the program. The following outlines the primary concerns we have with the 
proposal and summarizes current and possible fall-back Administration positions on these 
issues. 

(1) Financing Concerns: 

The NGA proposal uses a financing mechanism that is different from ours but that 
also assures that dollars follow increases in enrollment. However, it has the following 
problems: 

• States are guaranteed their base formula allotment even if they choose to 
reduce coverage. This provision -- drafted for states like Michigan -- is a 
significant departure from the historical Medicaid federal/state partnership, 
where federal financing support rises and falls with changes in coverage. 

• Many states can reduce their state Medicaid matching requirement. 
This provision -- hastily inserted for Governor Pataki -- would significantly 
decrease overall Medicaid spending OR significantly increase Federal spending. 
It would reduce the maximum state match from 50 percent to 40 percent. If 
federal spending is capped and all states matched at their minimum levels, the 
matching rate change would reduce total Medicaid spending by an additional 
$140 billion over seven years (on top of the already assumed $85 billion in 
federal savings and $65 billion in state savings). This could lead to large 
estimates of coverage loss unless the major eligibility and benefit protections 
mentioned later in this memo are assured. If federal spending were not 
capped, the cost-shift resulting from the lower state match would totally offset 
the $85 billion in federal savings. 

-

• States could substitute state tax dollars with revenue raised through 
provider taxes and donations. Since this is "borrowed" money, it would 
effectively reduce states' real spending on Medicaid. Because this would make 
it easier to raise state matching dollars, CBO (and OMB) would likely conclude 
that this provision would also significantly reduce Federal savings. 

Administration Position: Our CBO-scored per capita cap approach to Medicaid cost 
containment has a "dollars follow people" mechanism that is more direct than the 
NGA umbrella and does not include any of the problems mentioned above. We would 
keep the current matching formula, but propose that a national commission be 
established to make recommendations on how to address perceived inequities. 
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Possible Fall-Back Position: The Republican Governors are likely to refuse an 
Administration-like per capita cap financing mechanism. We may be able to live with 
a NGA-like financing approach if, as the Democratic Governors' intended, it truly 
allows dollars to follow people and if the state matching reduction and the provider 
tax/donation provisions are fixed. Governors Chiles, Romer, and Miller all have 
indicated they share our concerns with these provisions and support our position. 
(In fact, the six 11 Medicaid" Governors never discussed the provider tax and state 
matching reduction issues; they were added as last second amendments to the 
resolution.) 

(2) Eligibility Concerns: 

• Repeals current law that phases-in coverage for 1.5 million poor children 
between the ages of 13 and 18. OMB estimates a maximum of $6 billion in 
federal savings if all states do not phase-in coverage. (This would overturn a 
law enacted by President Bush in 1990.) 

• Allows states to define disability, subject to HHS approval, instead of 
requiring all states to meet a minimum federal definition. This proposal 
could result in widespread variation in eligibility detenninations among states 
and could threaten the eligibility guarantee for people with disabilities. 

Administration Position: We retain the kids phase-in and use the welfare refonn's 
approach to address the Governors' concern about disability eligibility abuse. This 
gives Governors the option not to designate as "disabled" those persons who are 
alcoholics and chemical and substance abusers, as well as tightens the eligibility 
definition for children under SSL 

Possible Fall-Back Position: No fall-back for the kids coverage expansion. On 
disability, we could limit eligibility for other groups if the Governors can demonstrate 
that there have been eligibility abuses. If this compromise is still not acceptable, we 
could consider allowing states to define disability, but with much stricter criteria that 
the Secretary must use to evaluate designations. (This latter approach needs to be 
politically vetted.) The Democratic Governors would probably be fine with either 
of these positions, although Governor Romer thinks the states should not be 
defining disability eligibility. 

(3) Benefit Concerns: 

• Eliminates the current 11 adequacy" requirement for benefits and gives 
states unlimited discretion to determine the amount, duration and scope of 
services within benefit categories. Under these provisions, the HHS 
Secretary would have no legal basis for concluding that a one-day hospital 
benefit was insufficient to meet the federal requirement for a hospital benefit. 
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• Repeals current statewideness and comparability requirements for optional 
benefits. Without these provisions, states could off er different benefits to 
different groups of recipients or provide different benefits in different areas of 
the state. For example, states could decide to provide a no-deductible/no cap 
prescription drug benefit for a disabled person who had a stroke and a drug 
benefit with a $500 deductible and a $1,000 cap for a person with AIDS. 

• May repeal the statewideness and comparability requirements for 
mandatory benefits. If this is the case, states could offer 5 months of hospital 
services for children and 2 weeks for the disabled. 

• Redefines the treatment portion of EPSDT (Early and Periodic Screening, 
Diagnosis and Treatment) so that states need not cover all Medicaid 
optional services for children. 

Administration Position: The Administration maintains that these concerns must be 
addressed or the national guarantee to benefits is legitimately called into question. 
Your proposal retains the current benefit package and protections. On EPSDT, it 
clarifies that benefits provided to children under the treatment requirement need not be 
given to any other population (under the comparability requirements.) 

Possible Fall-Back Position: Maintain the benefits adequacy standard. Maintain 
current protections for mandatory benefits, but negotiate significant changes in the 
requirements on the optional benefits, including eliminating or significantly liberalizing 
current comparability and statewideness requirements. Negotiate further modifications 
to the "treatment" requirement within EPSDT, including that the requirement need not 
extend beyond a certain age group OR the possibility that the benefits provided need 
not exceed the states' optional package. (These are "hot-button" options that would no 
doubt have to be carefully rolled out if pursued.) The Democratic Govemon 
support retention of the "adequacy standard," but -- like the NGA -- have not 
yet finalized their position on the other benefit issues. 

(4) Enforcement Concerns: 

• Eliminates any federal cause of action under Medicaid by beneficiaries, 
_health care providen and health plans. Claims brought by individuals to 
enforce their rights under Medicaid -would be limited to state courts and state 
law. Only the Secretary of Health and Human Services could bring an action 
in federal court on behalf of Medicaid beneficiaries. 

There are four major concerns with this proposal. First, the eligibility would 
vary between states because state courts would interpret the law differently; 
the same person could be covered in one state but not in another. Second, 
fewer remedies would be available under state law than under federal law. 
Third, Medicaid would be the only federal statute that confers individual rights 
that could not be enforced in federal courts by its intended beneficiaries. 
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Finally, the HHS Secretary would be unable to litigate adequately on behalf of 
individuals because there would be significant new administrative burdens 
placed on the Department and because the only remedy available to the 
Secretary would be the withdrawal of funds to the state. 

Administration Position: We repeal the Boren amendment and make it clear that 
providers have no right to sue over payment rates. We retain current law for 
eligibility and benefit claims brought by individuals. 

Possible Back-Up Position: In addition to the outright repeal of the Boren 
Amendment, we could also eliminate the private right of action by providers and 
health plans completely (so that they could no longer sue over provider qualifications 
or other issues not related to reimbursement). 

On causes of action brought by recipients, we could follow up on a suggestion made 
by Governor Chiles and propose separating eligibility claims from some benefit 
claims. Under this approach: 

• There would be no suits by providers health plans over reimbursement rates or 
any other issue. 

• Everyone filing a claim would be required to exhaust administrative remedies. 
A recent survey of state Medicaid agencies found that in the 40 states that 
responded, less than 5% of fair hearing decisions were appealed to a court. In 
California, for example, 4,600 fair hearings were held and less than 1 % were 
appealed. In Wisconsin, 376 fair hearings were held, and 8 (2%) were 
appealed. (Texas Legal Services Center, 1994.) 

• Most disputes over benefits would be heard in state court. Benefits claims 
would only be heard in federal court if there were an allegation that the state 
plan or a contract between the state and a provider violated federal law. 

• Claims brought by individuals over eligibility would be heard in federal court. 
Across the country, there were 6 reported cases over eligibility in 1994, 8 
in 1993, 6 in 1992 and 8 in 1991. (National Health Law Program, Inc., 1995.) 

This is not a high priority issue for the Democratic Governors, and we believe 
that they would support our approach. However, they have reported that the 
Republican Governors have a philosophical aversion to any Federal right of 
action. What is clear from our conversations with the NGA staff, though, is that 
the Governors have not focused on this issue in any great detail. 

Conclusion 

We hope this information is helpful to you in deciding how the Administration should 
position itself on the Medicaid front. Attached is a background document on the 
congressional and interest group response to the NGA proposal. 
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CONGRESSIONAL AND INTEREST GROUP RESPONSE TO NGA 

• Hill Response to the NGA Resolution: Most Republicans, through the RNC and 
comments by the Speaker, are strongly embracing the NGA proposal. They claim 
that it is a virtual mirror-image of their Medigrant proposal. The RNC is literally 
passing out paper declaring "victory." The only exception to a complete endorsement 
from the Republicans is related to their perception of the financing mechanism. They 
are sending signals that they oppose the open-ended nature of it and are suggesting 
that they may push for some type of cap. (The Democratic Governors have already 
indicated that they would "walk" from the deal if this occurred.) 

Republicans appear to want to push a "bipartisanly-supported NGA" bill out and dare 
us to criticize it. It is for this reason that they have so quickly scheduled hearings for 
this Wednesday and Thursday, and have invited Secretary Shalala to testify next week 
before the Finance Committee. Having said this, they are reponedly being responsive 
to NGA calls to not prematurely unveil a Republican "NGA Medicaid" bill and risk a 
meltdown of the bipartisan agreement. There is no question, however, that they are 
{behind the scenes) drafting legislation and attempting to get CBO to score it and it is 
not inconceivable that they may introduce something prior to Secretary Shalala's 
testimony. 

The Republican reaction has fueled the suspicions of the Democrats and, with 
extremely few exceptions, there has been a generally negative reaction to the NGA 
proposal. The "base" Democrats, like Henry Waxman, have been extremely critical of 
the proposal and have charged that it offers no guarantee and may even be a block 
grant in sheep's clothing. 

Congressman Stenholm and Congressman Dingell were apparently quite disappointed 
in the lack of state accountability, the reduction in state match, and raised concerns 
about the adequacy of the legal enforcement provisions. They argue that it is not 
unreasonable to expect a federally-enforced, national eligibility and standards floor in 
return for a large federal investment. To back up their pomt, their staffs have been 
circulating a chart that shows how the coalition proposal would provide $840 billion to 
state Medicaid programs, at the same time the states are trying to significantly 
decrease their Medicaid expenditures. · 

On the Senate side, Senator Breaux distanced himself a bit and called for hearings so 
he could fully understand the implications of the proposal. His staff reports that 
Senator Breaux thought the Democratic Governors were going to be able to "cut a 
better deal than they did." On the moderate Republican side of the aisle, Senator 
Chafee privately raised concerns about the proposal and suggested it appeared to be 
something akin to a federal maintenance of effort with too little accountability. 
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Clearly, however, both Senators' Breaux and Chafee want to keep the Medicaid 
discussions alive for the sake of a budget deal and will continue to avoid being overly 
critical in public. According to Senator Breaux's staff, the primary authors of any 
alternative Medicaid bill will likely be Senator Chafee and Senator Graham. Lastly, 
there are also reports that Senator Roth's staff is working with the House Commerce 
Committee to draft up their own version of the "NGA resolution." Since they have 
fairly "green" Medicaid staff who have previously worked at the House Commerce 
Committee, it is likely that their bill will largely mirror the House Republican bill. 

• Interest Group Response to the NGA Resolution: We have received only 
negative reactions from the groups, including the unions, the American Hospital 
Association, the American Academy of Pediatrics, the Children's Defense Fund, the 
Alzheimers' Association and the Consortium for Citizens with Disabilities. The groups, 
particularly those who represent children and the disabled, feel that enactment of a 
proposal like the Governors' resolution would significantly increase the number of 
uninsured and renege on what they believe is a jointly-held commitment with the 
Administration to expand, or at least not reduce, the number of insured. The AIDS 
groups are particularly concerned because they greatly fear the benefit changes and the 
state-by-state definition of disability provision. 

The other interest groups are largely staying quiet and waiting to see how we respond 
to the likely "clarifying" changes expected to emerge from the NGA over the next 
week or so. Some of them are taking this position because they do not want to 
undermine our position. Others are holding off because they want to be perceived as 
"players" in the upcoming negotiation. 

The Office of Public Liaison believes that your strong stand on Medicaid has built 
bridges that extend far beyond the traditional Medicaid constituencies. Public Liaison 
believes that significant changes from these groups' perception of our past Medicaid 
position may damage this strong alliance and may be difficult to repair. 

2 


