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MEMORANDUM

TO: Carol R. February 12, 1996
FR: Chris J.

RE:  Disability Current Law Language/Regulations and an Alternative

Following up on your request, I am enclosiﬁg background information on currcut law and
regulatory oversight of Medicaid disability determinations/eligiblity/etc. Attached you will
find: .

° The Green Book two-page summary of SSI disability benefits.

° The statutory language that provides for current definition/eligibility of different
disability categorics. (Therc arc more than S0 pages of language dedicated to the SSI
statute; I provided you with the pages [ thought you might find most relevant.)

° The rcgulations that back-up the statutory language, with an attached sample of how
one category is actually implemented.

° An Englich language version of how the welfare reform folks tovk carc of disability
designation problem -~ redifining the eligibility section, but still retaining the Fedcral
statutory foundation. '

° A possible statutory insert that we could use for Medicaid as well to deal with the

concerns about "alcoholics”, “drug addicts”, and Zebley kids. This section obviously
needs work, but probably would not be too difficult to do.

Hope this information is useful. Please call me with questions.
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Section 6. SSI Program Desoription

The Sugplmonhl Security Income (SS]) progrun is & means-
tested, federally a tered income assistanee pro author-
ized by title of the Soclal Security Act. Established by the 1972
apendments to the Social Security Act (Public Law 92-803) and
hgn i3 1974, SSI provides montbly eash paymeats in accordance
with uniform, nationwide el_ﬁl:mg' requiremments W needy aged,
blind and disabled . 851 program replaced the former
Federa] grants to the Statea for ald-age asgistance, aid to the blind
ard aid to the pmmanently dieabled. These grants comtinue {n
Cuam, Puerto Rico and the Jslands, SSI, however, operates
in the Commonwealth of the Northern Mariana lelands.
, Tahle 6-1 summariscs the trends in the 881 program since its
weoption in 1974: ¢ '
(1) The number of recipients on SSI has risen from gearly
4 million [n 107¢ to nearly 6 million In December 1993. The
sumber of SSI recipients declined early in the program as the
numbeér of gged individuala oa 8SI declined, but thaut trend re-
versed in the mid-1980s as rapid growth in disabled recipients
outstripped the minimal cha in the elderly and blind SSI
populations. From 1084 through 1993, tLe disabled sopulation
oz 8SI grew al ua annual average rate of about 8.2 percent.
(2) Total annual benefits paid under the SSI pro rose at
A2 Svernge rats of 7.9 porcent from about $5.3 billion In 1974
Lo $23.6 billion in 1983, After adjusting for inflatien, however,
:‘;1 annual benefits rose by an annual average rate of 2.2 per-
(3) The munthly Federal benefit rates for individuals and
?sglu Tose from $140 and $210 in 1074 to $44€ and 3669 in
et Pespoctively. Neazly all of these changes resulted from
c: statutory Indexation of the Federal benefit rates to the
asumer Price Index (CPI).
¢ proportion of SSI recipients receiving Social Securit
;“ﬁ" declined from nearly 53 pereent in 1%74 to about
‘g"t‘ in 1993, The fraction of SSI reciplents receiving some
193¢ ¥Pe of unearned income rose fram sbout 11 percent ln
)z ped (o, Pereent in 1993, and the fraction with ewnings
by [hnm?: ™ 8‘“ 3 percent in 1974 to more than 4 percent
‘) The Federal benot i
— t rate a3 a percent e opri
iy, level for individualg has r'anpcad fron‘:r;zh wag? ) gn::
» o) farrvally 76 pereent; for oouples it has- ranged {rom 86
Wmﬁ:‘rﬂd is currently at 89.5 percent. Most States sup-
6 The peml bene{xt gr at least gome participants.
® have ogher dl’." ubglmili _Pays benefits to children who are blind
< G2 1007 rof ties. Some of the ificreases in particips-
reliect the revised defimition of disability for
(207)
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children s a result of the Suprome Court's decision in the Sul-
livan v. Zebley case.

Basic ELiomsiaTy

To qualify for SS] paymeuts, a person must satisfy the program
criterla for age, blindness or disability. Tho aged are defined as
persons GR years and older. The blind are individuals with 20/200
vision or less with the use of a correcting lens in the person's better
eye, or those with tunnel vision of 20 degrees or less. Disabled Indi.
viduals are those usable to engage in suy substantial gainfu] activ.
ity by resson of s medically determined physical or mental impair-
ment expected to result in death or that has lasted, or can be ex-
pacted to last, for e continuous perivd of at least 12 months.

Also, a child under age 18 who bas an impairment of comparable
geverity with that of an adult may be considered disubled. On Feb.
ruary 20, 1080, the Suprewe Court affirmed the Court of Appeals
(Thlrd Circuit) decigion in Sullivan v. Zebley. As & result, ggﬁ 18
completing a reevaluation of childhood disability claims for SSI
bonefitsa which-were denled because the child’s functional limita-
tions were not considered in making the decision on the severity
of the impairment. Foderal regulations that revise the disahility
evaluation and determination process for SSI claims of disabled
children (j.e., implementing the Zabley declaion) were issued in
February 1991. -

A persouy alsormust be needy, i.e., have limited income and re-
sources (discussed l1ater) to be eligible for SSI. However, disabled
SSI recipients whose incomes exveed the limite because of earnings
but who continue to be medically disgbled, may eontinuc to be elifi-
ble for Medicaid. In addlition, to qualify for 881, a person must (1)
be a U.S. citizen or an immigrant Jawfully admitted for permaszent
regidence 6r otherwise permanently residing in the United States
under color of law and, (2) be a resident of the United States or
the Northern Mariana Islands, or m ehild nf military personncl sta
tioned outside the United States.
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*for Individusls who meke certain dispositions of résources for
less than fair market value, and inform such individual that

————R——- - information obtained pursuant to subparagraph (B) will be made

available to the State agency adminlstering a State plan under
title XIX (as provided in paragraph (2)); and
(B) obtain from such individual informatiou which may be -
used by the State agency in determining whether or not a period
of ineligibility for such benefitse would be required by reason of
section 1917(¢c) if such individual (or such spouss, if any) anters a
medica] institution or nursing facility. L ]
(2) The Seeretary shall make the information obtained uader
Enugnph {1XD) available, on request, Ww any State agency admin-
tering a State plan approved under title X1X.

Funds Set Aside for Burial Expanses

(dX1) In determining the resources of an individual, there shall be
excluded an amount, not in excess of $1,500 each with respect to such
individual and his spouse (if any), that is separately identiflable and
has been set aside to meet the burial and related expenses of such
individual or spouss.

(2) The amount of $1,500, reflerred W in paragraph (1), with respect
to an individual] shal] be reduced by an amount equal to (A) the total
face value of all ingurance policies on his life which are owned by
him or his spouse and the vash surrender value of which hag been
excluded in determining the resources of such individual or of such
individual and his epouse, end (B) the total of any amounts in an
irrevocable Lrust (oriother irrevocable arrangement) available to
meet the hurial andf related expenses of such individual or his
spouse. '

(3) If the Secretary finds that any part of the amount exeluded
under paragra(rh (1) was used for purposes other than those for which
it wag get aside in cases where the inclusion of any purtion of the
amount would cause the resources of such individual, or of such
individual and spoute, to exceed the limite cpecified in paragraph (1)
or (2) (whichever may be applicable) of swclion 1811¢a), he shall
reduce any future benefits payable to the eligible individual (or to
such individual and his spouse) by an amount cqual to such part.

(4) The Secretary muy provide by regulations that whenever an
amount set aside to meet burial and related expenses is excluded
under paragraph (1) in determining the resources of an individual,
uny interest earned or accrued on such amount (and left to accumu.
late), dnd any appraciation in the value of prapaid burial arrango
ments for which such amount was set aside, shall also be vxcluded (to
such extent and subject to such conditions or limitations as auch
regulations may prescribe) in detormining the resources (end the
income) of such indivi

: T 1dual )
Sxc. 1614. [42 US.C. 13 a Ts of this title, the
tern “sged, blind, or disnbled individual”™ means an individual who—
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pa(;:)grl::lf éﬁ?“ﬁ"&:i‘i’ sglgl:}ld%r' 13 Eehnd h(‘m; det%rmined under

X as determined under )

(BXiY* is a resident of the United States. and is either (D** a
citizen or (" an alien lawfully admitted for permauvnt resi-
dence or ctherwise permanently reaiding in the United States
under color of law (including any alien who is lawfully present in
the United States as a result of the application of the provisions
of, section 203(aX7) or section 212(dX5) of the Immigration and
Nationality Act®), ore '

{ii) iz a child who i3 a ¢itizen of the United States, who is living
with a parent of the ehild who is a member of the Armed Forces
of the United States assigned to permanent duty aghore outside
the United States, the District of Columbia, Puerto Rico, and the
territories and possessions of the United States, and who, during
the month before the parent reported for such ossignment, was
receiving benefits under this title.s

(2) An individual shall be considcred Lo be blind for purpoges of
this title if he hae ecntral visual acuity of 20/200 or lees in the better
eye with the use of a correcting lens. An eye which is accompanied by
a limitation in the fialds of vision such that the widest diametor of
the visual fiold subtends un angle no greater than 20 degrees shall be
considered for purposes of the first sentence of this subsection as
having a centrel visual acuity of 20/200 or less. An {ndividual shall
also be considered tw be blind for purposes of this title if he is blind
as defined under a State dplan approved under title X or XVI as in
effect for October 1972 and received aid under such plan (on the busis
of blindness) for December 1973, so long as he is continuously blind
as so deflned. - .

{3XA) An individual shall be considered to he disabled for purpoges
of this title if he i§ unable to engage in any sulastantial gainfu)
activity by reason of ani medically determinable physical or mental
impairment which can be expected to result in death or which has
lasted or can be expected to Inst for a continuous period of not less
than twelve manths (or, in the case of a child under the age of 18, if
he suffers from eny.:inedically determinable physical or mental
imgai.rment of comparable sevarity). , .

{B) For pur%c:m of subparagraph (A). an individual shall -be
determined to under a disability only if his physical or mental
impairment or impairments are of such severity that he is not only
unable tn do his prcvious work but cannot, considering his age,
education. and wurk experience. engage in any other kind of substan-
tial gainful work which exists in the national economy, regardioss of
whether such work exists in the immediate area in which he lives, or
whether a specific job vacancy exists for him, or whether he would be
hired if he applied for work. For purposes of the preceding sontence
(with respect to any individual). “work which exists in the national
economiy’ means work which existe in significant numbers sither in

~P.L 101249, §800% D] aBI. inmerted ‘uir", C

P.L. 100-234, §5000rbx1xA ). redecignated cluuse tif aa subcipuse tl},

;L 101-239, §¥00% b [KA), redetigrated elause (i) as wubcinuse (U1

“P.L. K&41d.

«P.L. 101239, §800uex 1 aCl siruck out the pwriod and substituued 7, 08",
\1“P'hL' ;gx-ias. §30049bxY}, added clause tli) appliesdle with reypacs 10 benelits for months afler
Mareh 1990, . .

3t
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) the region where such individus] lives or in several regions of the

count « . . ) g b [

(C) For purpeses of this paragraph, a physical or mental impair-
ment is n impairment thst reeults from anatomicsl, physiological,
or psychological abnormalities which are demonstrable by medically
acceptable clinical and labaratory dlagnoatic techniques.

(D? The Secretary shall by regulations prescribe the criteria for
determining when services perlormed or earnings derived from
services demonstrate an individual's ability to ¢ o in substantia]
gainful activity. In determining whether an individual {s able to
engege in pubstantis] gainful activity by reason of his earninge
where his disability is sufficiently severe to result in a functional
limitation requiring ussistance in order for him to work, there shall
be excluded from such earnings an amount equal to the cost (to such
individual) of any attendant eare services, medical devices, squip-
ment, prostheses, and similar items and services (not including
rvatine drugs or routine medical services unless sueh drugs or
services are necessary for the control of the disabling condition)
which are necessary (as determined by the Secretary In regulations)
for that purpose, whather or not such assistance is alzo needed w
enable him to carry out his normal dsily functions; except that tha
amounts to be excluded shall be subject to such regsonable limits as
the Secretary may prescride. Notwithstanding the provisions of
subparagraph (B), an individual whase services or earninge meet
such criteria shall be found not to be digabled.

(E) Notwithatanding the provisions of subparegraphs (A) through
(D), an individual shall also be considered to be disabled for purposes
of this title if he is permanently and toblli dieabled as defined under
a State slsu approved under title XIV or XVI as in effoct for October
1972 and received aid under such plan (on the basis of disability) for
December 1973 (and for at least one month prior to July 1873), s0 .
long as he is oontinuoud{‘dmbled as 50 defined.

(F) In determining whether an individual's physical or mental
impairment or impaiments are of u sufficient medica! severity that
such impaltmant 6f impairments could be the basis of eligibility
under this saction, the Secretary shall consider the combined effect
of all of the individual's impairments without regard to whether any
such impairment, if considered saparately. would be of such severity.
If the Sacretary does find & medically severa combination of impair-
ments, the combined impact of the impairments shall be congidered
thmuihout the disability determination pracess.

(G) In making detsrminations with respect to disahility under this
title, the provisions of sections 221(h), 221(k), snd 223(dX5) shall apply
in the same manner as they apply to determinations of disability
under title II. : o '

(H) In making any determinatinn under this title with respect to
the dieability of a ¢hild who Lias not attained tha age of 18 yesrs and
1o whum section 221(h) does not apply, the Scoretary shall make
reasonable efforts to ensure that a qualified pediutrician er other
individual who lg‘ecializes in a field of medicine appropriate to the
disability of the child (as detarmined by the Secretary) avaluates the
case of such child.* o

=P.L. 101604, $5036a),-added subPparagraph (Hi upplicahls ta determinations made 8 ur wsors
months altar November 5'! W,
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(4) A recipient of benefits based on disability under this title may
be determined not to be entitled to such benefits on the basis of &

ﬁndmLtha,t the physical or mental impairment on the basis of which
such henefits are grovided ha¢ ceased, does nol exist, or iz not
disabling only if such finding is supported by—
(A) substantial evidence which demonstrates that— -
(i) there has been any medical improvement in the individ-
ual’s impairment or combinatiun of impairments (other than
.. medical improvement which is not ralated to the individnal's
_ ability te work), and R .
(i) the individua] is now able w engage {n substantial
gainful activity;or - , , ]
(B) substantial ovidence (except in the case of an individual
eligible to recelve benefits under section 1619) which~
(i) cansists of new medical evidence and a new assessment
- . of the individual's residual functional capacity, and demon-.
strates that— ,

(I) although the individual has not improved medical-
ly. he or she is nonetheless a beneficiary of advances in
medical or vocational therapy or technology (related to
the individual's ability to work), and .

_(I1) the individual is now able tu enguge in substuntial
. gainful sctivity, or
(1) dornongtrates that—

(I) although the jndividual has not {mproved medical-
ly, he or she has undergone vocational therapy (related
to the individual's ability to work), and )

(II) the individual is now able to engage in substantial

. gainful activity: or

(O) substantial evidence which demonstrates that, as deter-
mined on the basis of new or improved diagnostic techniques or
evaluations, the individual's impalrment or combination of im.
pairmonts is not as disabling as it was considered to be at the
time of the most recent prior decision that he or she was under a
disability or continued to be under a disability, and that there-
fore the individual is able to eungage in substantial gainful

activity;or . .
(D) subetantial evidence (which may be evidence on the record
at the time any prior determination of the entitlement w
benefits baged on digability was made, or newly obtained evi-
dence which relatea to that determination) which demonetrates

« that 8 prior determination was {n error.

Nothing in thiz paragraph shall be construed to require o determina.
tion thot an individusl receiving benefits based on disability under
this title 15 entitled to such beneflts if the prior determination was
frandulently obtained or if the individual is engaged in gubstantial
gainful activity, cannot be located, or fails, without guod cause, W
cooperate in a review of his or her entitlement or to follow prescribed
treatment which would be expected to restore his or her ability to
engage in substantia! gainful uctivity. Any determination under this
paragraph shall be made on the hagis of all the evidence available in
the individuel's case file, including new evidence concerning the
individual's prior or current condition which is presented by the
individual ar secured by the Secretary. Any determination made

L
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under this paragraph shall be made on the basis of the weight of
evidence and on & meutral basis with regard to the in mﬁufhri

condition, without any initial inference as 1o the prasence or absence
of dhnb{h 'beins"lz-awn from the fact that l:he individual has
praviously R

n defarm!nqd to bo disabled. )

~ Eligible Spouse oo

{b) Fer purposes of this title, the term “sligible spouse” means an
aged, blind, or disabled individual who is the huggand or wife of
another aged, blind, or disabled individual, and who, in & month, is
living with such aged, blind, or disabled individual on the first day of
the menth or, In any case in which either spouse files an application
for benefita or requests restoration of eligibiliy under tiie title
during the month, at the time the application or request is filed.»* If
two aged, blind, or disabled individuals are husband and wife as
descri in the qmeding sentence, only one of thein may be an
“aligible individual” within the meaning of section 1611(a).

. Definition of Child S

(c) For purposes of this title, the term “child” means an irdividual
who is neither married nor (as determined by the Secretary) the head
of a housghold, and who is (1) under the uge of oigzseteon. or (2) under
the age of twea?-two and (as determined by the Secretary) & student
rogularly attending a school, college, or university, or a course of
vou]t.ional t:r tochnical training designed to prepare him for gainful
smployment. ' : ‘

Determination of Marital Relationships

{d) In"determining whether two individuals are husband and wife
for p es of this title, appropriate State law shall be applied;
except that— ) .

(1) if o man and woman have been determined t be hugband

,- and wife under section 216(hX1) for purposes of title Il they shall

be consfdered (from and after the date of such determination or

the date of their aﬁpj,icaﬂon for benefits under this title, which-
ver i3 later) to be husband and wife for purposes of thia title, or

" (2) if 2 man and woman are found to be holding themselves out

to the commuuity in which they reside as husband and wife, they

shall be 8o considered for purpases of this title notwithstunding

any other provision of this section.

United Statas

(&) l';‘ér bur ' es of this title, the tarm “United States™, whén used
i& ]a eiofnp ical sense, means the B0 States and the Distriet of
um o :

P, 101400, §801¥a), struck out “Por purpoues of this titls, the term ‘eligible :{ow means an

41 m.?é‘l‘:" nd v '“2-‘-‘“1:‘ e o mrr:m wg Pt ot i ﬁu.h"?':&s%‘“?f"
and w i hat n UVIRG upett T . nd, o9 N el {op

tuare than six months.” and wbllilu':d this sentense, emcllv:guh— 11990, )
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quired unless & statiatically valid qual-

ity ocontrol sample Bas shown that a
Otate's Getarmunation of age Prooco-
dures 3o aot yiald ap socoptadble low
nta of errey,

1418303 Type of evidenos o de sub-
mjnod

Where an individual is required to
submit evidence of date of DIrth as {p-
dicatod In §416.801, he sball audbmit a
pudblic record of birth or s religious
record of hirth or baptiem ostablizhed
ar rocorded before Lis OfD birtdday, if
available. Where 00 such document re-
ourded or established before age & {s
avaflabdle tha individual shall submit as
evidencs of age another document or
docurnents which may- sefve s the
baxale for & derermination of the fodi-
v1dual's 4ate of birth provided such evie
dencs is aorraborated by other svidence
ar dy {aformaston In the records of the
Administration.

416503 Evaluation of evidencs.

Goenorully, the highest prodativa
value will de acocorded ta a pudlie
record Of dirth or a raligious record of
birth or haptism estadliahed or re-
cordad defore age 5. Where such record
is ot evallable, and olher documeants
are audmicied as evidenoce of age, ia de-
termining thelr probative ‘valus, con-
sideration will de given to when such
other dooumonts were estadljsded or
recorded, and the cireumatances at-
tending thair ostablishment or recorda-
tion. Among the doouments which may
ha pudmitted for such purpose are:
sohao) record, census record. Bihls or
other Mmily regord. ehurch r¢oord of
Baptism or confirmation-{s youth or
early sdult Ufe, {naurayue policy, mar-
riage record, employment record. laboer
ualon record, {raternal organization
record, military record, voting record,
vaceination record, delayed birtd cer
tiflcats. birth ceriificate of cuild of ap-
plicant, physiolea’s or Mmidwifs's record
of dirtd, immigratien reserd. natu-
ralizarids record, or pasaport.

ultﬁ( -Cartified copy i1 liey of origl.

In leu of the original of any record,
ox0apt & Didle or other family record,
there may D¢ sudbmitted as evidence of
age & copy of suck record or o state-

§2878:810

20 CFR Ch. il (419 Eatney)

mant as to the date of dirtd shown iy
such rocord, which his been duly eq
tifled (300 | 404.701(R) of this ohptor)

414806 When additional evidemy!
' may be required.

It un evidence submitted is not oop
vgﬁgx. additional svidence may be ry
Q

1416808 Expedited adjudication basd’
on documecntary evidence of age.

Where documentary evidencs of s
Pecorded at least 3 years befors the ¢
plication {s fAled, which reasonshly
supports an aged 4pplicant’s allegacie
a8 to M8 age, is pudmitted. payment of
denefits MAy ba {nitiated even t-hM'
sdditicnal evidence of age mAY D Iy
quired by §4410.801 Larough 416.608. 'nu
applicant will ds advised that add)
tjonal evidence is required and that, If
1t {s subsequently cstablished that @y ¥
prier finding of age {8 Incorrect, the ad ¥
plicant will e ligdle for refund of azy
overpayment he has received. If any of
the svidengs (nitially submitted tends
to show that the age of the applicast |
or such other person ¢oes not oor
respond with the aljeged age, nn bens-
fits will dDe pald until the evidencs re-
quired by 4156801 through 416.005 &
dmitead.

Subpart |=Determinin Dlsobllly
Pa ond llndnoa

AUTHORSTY: Bece, 1103, 1011, 1814/a), 1816
1834 (»). (o), ad (a)(1), and 1639 of tha Asell)
Becurity Act; ¢ U.B.C, 1302, 1382, 13=o(u)
1362, 1383 (8), (). and (X1}, and 1383Y; sect.
2, 3. 6, 4nd 16 of Pud. L. 08450 68 Seat 1ML
1801, 190 and 1808,

SouncE: 48 F AMQI, Aug. 20, 1880, unlw
otlerwise Lowsd.

GINERAL

1418501 Scope of subpart.

In order for you vo become entitlad
to sby bensNits based upon disability o2
dlindness you Prust be disabled or dlind
aa defined 1n title XV1 of Lhe Soolal Be-
aurity Act. This subpart explaina hsw
wes Jetermnine whather you are disabled
or blind. Ws have organised the rujes ln
the fallowing way.

(s) W¢ dafine general torms, then dis-
cuss who maies our disadility or biind-
ness determinations and state tdat dis-

€58

A
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sockal Securtty Adminisiration, HHS

abity apd blindness determinstions

mude uder other programns are Dot
pading on our datarminations.

(v) Wo explain the term disabdility and
po%e 50 of the major faotors that A
sonsldered 18 dotermining whether you
ore dissbled in §§€16.905 through 416,910

(¢) Bootions 416013 through 418.018
contaln eur rules on ovidence. Wo ax-
plain your responaibilities for sudbmit.
tng evidence of yonr impairmeant
state what we conalder to bo scceptadle
pources of medioal evidencs, and de-
scride wBAt {nformation anowd dbe (n-
cluded {8 medical reports.

(d) Our goberal miles on ¢vainating
dissbility for adults filing new applica-
uons are stated (o §§416.620 through
{16.923. We desoribo the ateps that we
go through and the order in which they
are conaidered.

(e) Our general rules on evaluatilog -

@sadiiity for chllqren niling nsw appli-
cations are statad in §§ 4189 threaugh
116.6240. ’

() Our rules on medical counsider-
ations are found in §§416.925 chrough
{16.830. We explain {g these rules—

(1) The purpose and use of the Listing
of Impairmonts found {n sppondix 1 of
nubpast P of part 404 of thin chapter;

(3) wWhat we mean by the term medical
squivalence and how we dotarrmine med-
{oal equivalpnoe; .

(3) The elfowt of & coaclusioa by your
phyeician that you are disabled;

(4) What wo mean by uymptams.
signs, and laboretory findings;

(6) How we evaluate pain and uther
symproms; and

(6) The effect on your benafita if you
fajl to follow treatment that is ex-
pected to restore your adility to work.
sad how we apply the rule. . .

(£) In $46.931 through 16.6M4 we ex-
plain that we may make piymenta on
the baata of presumptive disabdility or
presumptive blindnesa. :

(h) Io $§416.93$ through 416.939 we ex-
plain the rules whioch apply in cases of
drug addiction and alcoboliam.

(1) In $§426.945 Wirough 416.945 we oI~
plain what we mean by the term resid-
nal funetional copacity, state whor an
acsosaroent of residual funotional ce-
pacity la required, and who may make
it. . . :

(§) Ouvr rulaa an vnnatianal eonsiders
stions are found im §§416.060 tureugl

2024566487
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§416.902

416.965s. Wo explain when vocational

factors must bo considered along with
the modiog] evidencs, discuss the role
of residual funoticcal capecity 'ln eval-
UAting your adility to work, disouss
the vocational factors of age. edu.
cation, and work exparience. desoribe
what wo mean dy work which exists iz -
the aaticoal eoonomy, discuss the
amount of exertion and the typs of
sklll required for worlk, desaride how
the Quidelines {n appendix 2 of subpart
P of part 404 of thia chapter ap w
olaims under part 416, aad ain
when, for purposss of applying the
Guidelines in appondiz 9, wo econsider
the limitations or restrtictions Lmpused
by youwr lmpalToent(s) and related
symptoras to exartional,
nomazertional, or a combinstion of
both.

(k) Our rules oz substantial gainful
sotivity are found in $£416.97] throngh
4168.974. These explain what we mean by
substantial gainful activity and how
we evaluate your work sotivity.

(1) In 664168.981 throurh 416.588 we dis-
cuss dlindness.

{m) Our rules on when disabilivy or
dlindness conv{pues and 3vODS are con-
tained 1 H418.688 and 416,988 through
Q8.000. We explain what your respon.
sibilfties are in tolling us of any events -

- that mAy cause & change La your dis-

sbility or blindness status. when you
may have o trinl work period, end
whop we will review to sec {f you are
still diesbled, We also explaln how we
oonsider the jesue of medical {mprove-
mant (and the exceptiona to medical
improvoment) in dotormining whother
Jou arv stil] disabled.

(45 FR 82821, Aug. %, 1980, a3 amoodod at &
FR 0136, Doy, 6, 2088, 88 FR 33, Fob, i),
1W]; 06 FR 51944, Nov. 14, 199]]

§4169028 General _definitions and
terma for this subpart.

As used in this sudPArt— .

Adult means & person who is age 18 or
older.

ChllS Meins B person wWho his not at- .
tained age 18.

Modlool sourcoss refers to troating
sowrces, sources of recurd. aud consult.
ALlve examiners for us. Nae §416.913.

Seeratary moaans tha Seeretary of
Realth a4 Ruman Servides.
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Source of record means s hospital,
olinle or sther source that hag provides
you with medical treatment or evaluas

tion. as well as & physfcian or paychol-

ogist who bas treatsed or evalusted you
but doas not bave or did mot have agn
ongoing trestmeont rvlationalip with
you.

Siwate agency rossns that segency of a
Stata whiod has deen designoted by the
Stats to ocarry out the disabllity or
blindness detarmination funetich.

TregUng source racans your own phy-
siclal or psvohologiat whao hag provided
you with medical treatment or svalua-
tion and who has or has had &0 ongoing
trealment relstionansp with you. Gen-
erally, we will econsider that you have
an orgoing treatmont relationahip
with a physician or peychologist when
the mediocal evidencs antabdlisdes that
you ss¢ or have ssen the physisiam or
psychologist with s frequonioy conaist-
ent with secepted medical practice for
the type of treaument:And evalusticn
required for your medicil condition(s).
Wo may consider s physician or pey-
chologist who has trested you only o
few times or only after lony iatervals
(o.g., twice & yeur) t0 DO your treating
suurce II the nature gad frequency of
the treatmant {s typical for your
condition(s). We will not counsider a
physician or psyclhologist to Dé your
treating physician If your relationship
wty the physician or peycholggist s
not based on your noed for trealmsat.
but eolely ot yous need tO ODUAID & Te-
port fu suppors of your olaim far bone-
0. 12 such 4 case. wo will congider
the phyricion or peychologist to be a
eonsultiag phyasician or peychologist.

We or wy refery to eitder the Booial
Becurity Admjuistration or the Btate
agency making the dlsability or blind-
zess determination. i

You refors 1o the persof who has ap-
plied fob or {8 receiving benefits based
on disad{lity or blindness.

ﬁn ¥0AY, Aug. 1. 1981, s amended st BB
47877, Bapt. 6. 161R)
DETERMINATIONS
§416908 Who makes disabllity and
blindncss delerminations.

(a) Stafe opencias. State agoncies
make disability and blndoess doter-
migationa for (he Sacretary for most

2024566487~

§2878:412

20 CFR Ch. 1 (4~1-95 Edlon)

pereons living in the Stata. Btate agen.
oles make thew disability and bifng.
ness determinations under requlations

containing performance atandards end
other administrative requirements re-
lating to the disability and blindness
dotermination fupotion. Btates uave
the option of turning the function over
to the Federal Government {J they ne
longer wabt 0 make dlaability deter-
minations. Also, the Seoretary may
take the function sway {romn Any State
whioh Ras subatentially falled to maks
disadbility and Ddlindness daterming-
tions 10 dccordanca with these reguls-
tions. Rubpart J of this part contalns
the rules the Btates must follow {p
making dissbility and dlindnesa deter
minations.

() Soclal Sscurity Adminfa¢ration. The
Socia)l Seourity Adminlstration wil
make disab{lity and bdlizdness dete~
inioations {or the Becretary for—

(1) Any persen living {a a State
which in not making for the Becretary
any dlaadility and blindawss detormina-
tiens or which 15 Dol Mmaking those de-
terminations for the class of claimants
to which that person belonge: and

(2) Aay pareca living ouwside th?
United Btatea.

(c) What derermingtions are authorived,
The Secretary has authorised the State
agencion and the Social Security Ad-
minletration to meke detdrminitions
about~—

{1) Whether you are disabled or blind;

(2) The date your disadility or Lllnd-
ness began; and -

(3) The dats your qisability or blind-
pess etopped.

(Q) Review of State aponcy determinas
tions. On roview of a Stale agency de-
termination or redetermination of dis.
ablilty or biindnsas we may find that

(1) You are, or are not, disadbled or
bvlind, regardiess of what the Btate
agency found:

(2) Your digability or blindness began
earliar or Jater thap tho dato found by
the State ageaoy: and .

(8) Your disabllity or bdlindness
stopped earlier or later thano the date
found dy the Stats agency.

(o) Initia] determinaiiona for mentg! im-
pairments. AD initial determination by
» State agency or the Social Security
Adminigtration that you are not dis-
abled (or a 8oclal Becurity Adminletrae

660
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oo review of 8 Btate agency's lniual

tjop), in eny case where
&'m?:mem which judicates the

aglatence of & mental impairment, will
e made oRlY After svery reasonally of
fort bas heen made tO ensire that &
qualified pegchiatrist ar paychologiat
M completed the medical portion of

sldoal functiodal OADACILY assessment.
(Beos §436.3018 for the q cations we
consider mecessary for & paychologist
% % & peychological consuitant and
§416.1017 for whbat we consider reason~
ohls offore.) 1f the services of qualified
peychistrists ar paycholegists cannot
Do obtalaed bessuse of impediments at
3o Staca level, Lho Becretary may con-
trast directly for the services. In w case
where thers is svidencs of mental and
popmentsd iapairments and & qualified
psychologist sarves aa & paychologioal
consulcant, e payobologist will evalu-
ata only ths mental irnpairment, and &
physician will evalnate the nonmental
{mpaicment. Tho overall dstarmination
of impalrment eeverity in; comblued
mentsal and poumsental impairment
cazes will ba mads by & madical con-
sultant other than a qualifiéd psychol-
ogist unless the mental impairment
slons would justity s findiag of disadil-

fey.

(D) Determinatinns for ehildhood impaire
ments, I makdag s detarmipation
under title XVI with respect to the &is-
abllity of & cbud Tt whom paragraph
(s) of thiz snction doea Dot apply, we
will make rossonadls sfforts to ensure
that a qualified podiatriclan of other
{ndividasl who specializas in & fQeld of
medicine appropriate to the cohlld’s
impairment{s) evalustes the case of the
cblld.

" 148 PR 09011, May 9, 1081, as smmended at. A1

::‘im‘l. Bept 0. 368Y; 68 FR (T, St O,

f416903a Progrem lnlqﬂ%.

We will not use in our program any
(ndividual or entity, excapéite provide
existing medioal evidenos, who is cur-
rantly exaluded, suspended, ar otker-
wise darred from participation in the
Medicare or Medicald programy, or any
otder Foderal or Federully-assisted
program; whoss lloense to0 Drovide
hoalth ocare sarvicss is currently re-
voked ur suspended by say Btate li-

2024566487~

the case review and any applicable re- -

_B2g78;:#13

§416.908

consing suthority pursuant to ade-
quats due proseas prnsadures for ma.
soms Lowing on profesaional oom-
petencs, professianal sonduet, or finan.
cia) integrity; or who until a final de-
terminaLion s magde nas surrendered
auch a losnse while formal disaipli-
nary procesdings involving profes-
afonal conduct are ponding. By individ.
GAl or entity we mean & medical or

payahological oonsultant, consultative

sxamination provider, or diagnoatic
et facility, Also see §{416.010 and

416.918g(%).
138 FR 3D®, Avug. 3, l_nl)

§€1650¢ Detarminations by other on
ganizations and sgencies.

A decleicn by any pongovornmontal
sgency OF any other govermmeanlal
agsncy about whether you are aisadled
or blind {a based on {ta rules and is not
our decisfor about whether you are dis-
adled or blind. We muat make & disadll-
ity or blindnmess determination based
o sooia) seaurity law. Thersfore. a de-
termivation mads by another agenoy
that you arv disabled or blind {s mot-
binding on us.

DEFINITION OF DISABILITY
$416905 Basie definition of dizabllity
for adulte. :

(s) Tha law defines disadllity as the
inability to do any esubstantial guninful
aculvity by reason of any mcdiocally de-
torminable plysical or mental impeir-
mant which can be expected tO result
in doath or which has lasted or can ba
vapected to last for » continuous period
of not less than 12 months. Tv meet
thiz dafinition. you must have a savers
{mpairment, which makes you usadle
to do your previous work or any ether
sudbstancial guinful aotlvivy whick ex-
13t3 {n Lhe pational ecodomy. To deter-
mine whether ynu are abdle to do any
other work, wo oconsider your residual
functional capacity sud your ege, ody-
cation. and work experience (see
§416.920).

(b) There are different rules {or deter-
muning dieadility for {ndividuals who
sre atatutorily blind, We discuss these
in §§416.08]1 through (16.885.

{45 ¥R BS221. Aug. 2. 1980, az amedded ot 56
PR 8852, Peb. 1), 1001)
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$418508 RBasic definition of disadility
- far thildren.

1f you are under age 18, we will ¢on-
sider you dizabled If you are pumering
from any medically detarminable phys-
ica] or mental lmwﬂnom which eom-
pares in severity to ‘an lmpalrment
that would make ad adult (s Dereos
over age 18) disahlad. We d{scuss our
rules for determining disability in ohil-
:1::11“:: $$416.924, and 416.02¢a through

(¢S PR 5a%1, Aug. 30, 1980, ax amonded at &6
PR 5353, Fob. 11, 1901)

1416807 Disadility under o State phn.

You wil] slec be considered disabled
for paymnent of supplvmental seourity
income benofits 1f—

{8) You were found to ba parmanantly
and totally dissbled aa defined under o
State plan approved under title XIV ur
XVT of the 8ocial Security Act, as In
effeot for October 1872;

(b) Yeu reseived aid undor the State
plan becauss of your uubmt.y for the
month of December 1§13 and for at
least one month before July 1573: and

(0) You contisue ts he disabled as de-
fined under tho State plan.

$416900 What is needed 10 shuw uan
impalrment.

If you ars not doing subatantial galn-
] activity, we always look firt at
your physical or mental impairment(e)
to detarmine whather you are disahled
or blind. Your impairment must result
from avatomieal, physiological, or psy-
cbological sbnormelities which can de
shown dy medically acceptabdle clinfeal
and labaratory diagmoatie tachnigues.
A physical or mantal impairment must
be eatablished by medical evideacs con-
sletipg of signs, syrmptoms, and ladors-
tory flndings. not only hy your stats.
ment of symptoms (see 1418.027). (Bes
§410.938 for further lntbrmnuun about
what wo mean by m'nnbomn sirns. and
laboratory findings.) %

(5 FR 85621, Aug. 20, 1980, 52 amended at 5
30, Aur. 1. 1311

1418909 How long the impairment
must last.

Unless your impairment {8 expsoted
ts resull {n death. it muat have lasted
or must do cxpected to last for & con-

2024566487 §2878:814

20 CFR Ch. 111 (4-1-98 Kty

tinuous period of at least 13 monty
Wo call this the duration requiremey

$418010 Manning of substantiel my [
Al activity, ¢ oo %
Substantial gainful antivity muy P
work that—
(a) lavolves doing algnificant oy f
pr%duoclve physical or meatal dutie P

an .
(h) Ta dane (or intanded) for pay ¢ I
profit, )
(8ee §418.972 for rurther details abog }::
what we mean dy substantial gainyl®:
antieity.) ;i

$416511 Definition of disad g
pairment. Vog o

A disabling impatrment. {s an impee K *
mant (or combination of impatrmenty |-
which, of {teel!, {s o0 oovere Lhat |}
meets or equals a 8ot of cricerna tuty !
Listing of Impairments in appsndir | ",,.
anthpart P of part 404 of this chapter ¢t k:
whiok, whan considered with your agy J::
eduvation snd work experiepce, woal f
resuit in & fipding that you are die ).
adled under §415.994, In determininyg ]
whother you have o dlsadling tmpair}
meat, caraings are uot considerud.

[30 FR %0137, Deo. §, 1685) >

DVIDENCE E.'

$416912 Evidemoe of your lmpar|
ment. :
(a) Gonevel. 1o gencral, you bave ¥ |-
prove to us thal you wre blfud or dis |
abled. 'fmererare, you muat dring to op
attention evarythjnr that shows that |
you are blind or disadled. This mesn
that you must {urnish medical apnd:
other evidence that we cAD Use O reash |
conclusions about your medical]
impairment(s) and, {f materisl to the
determinatiop of whether you are bliad
or disabled. 18 e{fect on your ability w
work on a sustained basis. We will con
aider only impairmont(e) you eay you
bave or about which we receive evi-
dence. L
(b) What we mean dy “‘evidence.’ Evi
denos {s anything you or apyone olu
submits to us or that wo obtain thst
relates to your oleim. This includes.
but §8 ot limited to:
(1) Obfective madiaal svidonce, that '
{s, medical signe and ladoratory find: '
ings as definod in §€18.523 () and (c):
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(3) Other svidence from medical
sources, suck as modical Mstory, opln-
{ons, and statements about trestment

you have rece{ved;

(3) Stataments you or othars malke
sbout your {mpairment(s), ;your re-
strictions, your dally actjvities, your
offorts O WOrk, or any other relevant
statamenta yon make to' medieal
sources during the courge of examina-
ton or treatment, or to us during
(ntarviews, on applications, in lettars,
and {n taatimony in our administrative
procoedings:

¢) Informsation from other sourves,
28 described Ln §416.91Xe);

(3) Decisions by any governmental or
pongoveramental sgeney ahout wheth.
of you are 4dlmabdled or dlind; and

(6) At the administrative law judge
and Appeals Counoll levels, certaln
findings, other than the ‘ultimate de-
tarmination adout whether pou are die-
sbled. made by Btate agonoy medical
or péyohological copsultants and other
program phyuioians or peychologists.
and opinions expressed by medical ad-
visors basod on their review of the evi-
dence 1o your case record. BSes
$418.927(0) (2) and (3). '

(6) Your responsibility. You must pro-
vide modical: evidence showing that
you have an impatrment{e) and huw se-
vers It {8 guring the time you say that
vou are disablad. If wa ask you. yon
must also provide ovidence adout:

(1) Your age:

(@) Your educatiop ang trajning:

(3) Your work exverience;

(¢) Your daily sotivities both bafsre
snd after the date you say that you be-
came disabled:

(5) Your efforts to work: and

(8) Aay other lactors showing how
your Lmpalrment(s) affecta your adility
10 work. In $416.960 Through 416.969, we
discuss in more detail the evidence we
need when wo consider voaational fas-
tore. g

(4) Our regpunribili(y. Befure; we usko
& deterTninatiou tbat you are; dov Qs
adlgd, wa wil] devalop yonr eamplata
modical history for at least the 13
months preceding the month iu whioch
you file your application uniess there
{a a raraan to heliava that davalapmant.
of an earlier period is noocosary of un-
less you may that your disability began
legs than 12 montds before you filed

2024566487
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§416912

your application. We will make evary
reasonable effort to belp you got med)
eal reportsa frem your owm medica)

sources when you give us pormisaion to
request Lhe reporta.

(1) '‘"Bvery rcasozable sffort” goans
that we will make an initial requesst for
evigence oM your medioal source and.
At any tima batwean 10 and 20 aalendar
days after tho inftigl request, if the
evidencs bas Dot teen recejved, we will
make opa followup reQuest to oObtaln
the meadical avidence heceasary ta
make o determination. The medical
souroc will bave & minimum of 10 cal-
eDAAr dAYS oM Lhe date Of our follow-
up request to reply. unless our experi.
ence with that ssures indicates that a
longer period {s advisable {n a particy-
lar case..

(2) By “complete medical listory,”
we mean the records of your medical
sourco({s) oovering at least the 12
montbs preoceding the moath in whioh
you file your application. II you ay
that your disability began less than 12
moonths beforvy you filed your applica-
tiop, we will develop your complete
modical Riatory Ddeginning with the
month vou may your disabdility degan
unleas we have reason to belleve that
your diaability began earlier.

(o) Recontacting madical sources. When
the ovidence we lreceive rom your

.treating physiofan or paychologist or

other medical eouree {3 imadequate for
us to detcrmine whether you are dis-
abled, we will need additional Lnforma-
tion to reach ¢ detarmination or a decis
aion. To obtain the {nformation, we
will take the following sotions.

(1) We will {1rst recontact your treat-
ing physician or psychologist or other
medical source to deterruine whother
the additional information we need {e
readily avalladle, We will sesx addi-
tional evidence or clarification from
your meadical sourcs when the report
from your maedical source contains a
ceaflict or ambiguity that must be re-
solved, the report does not contain all
the nenemaary (nformatinn, or does not
sppear to be based on modically ao-
¢eplable clinjcal apd labormtory diag-
postic techniques. We may do this by
mgqneat{ng coples of your medical
source's rocords, & ncw report, or s
more dewallsd report from your medi-
oal source. |noluding your treating
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.+ s waopaoming your medisal
sorres. In avery {natance where medi.
¢4l svidence {v odtained over the tele-
phone, the telephans peport will be
seut 10 tha soures for rovicw, sigmature
and return,

(3) Wo may Dot soek additional evi-
dence or ¢larification from o modical

- sourue when we khow from past experl-

enoe tEAL the source either cannot or
will not provide the neoussary findingm.
() Neod for consultative szamination. X
e information we need is ot roadlly
svallable from the records of your med-
1cal treatrnent source, or we Ars Qaable
to seek alarification from your medical
source. we will ask you to atiepd one
or moure copsultativa axaminations at
our expense. 8Seo $£116.917 (hrougd
416.919¢ for the rules governing the con-
sultative ezarnlumtion process. QGen-
erally, we will not requeat & consul?-
stive examination until we bave made
every reasonable offort to obtain evi-
denoe from your ownu medicAl sourcas.
However, lu vome iustancss, such as
whed » 30UreCs {8 known 20 B unadle w
provide certain tests of proccdures or
{s known to %e nonpreductive or unes-
operative, we may order a conrultative
sxamipation while awaiting receipt of
medical source svidenco. Wa will not
evalusta fhis evidence, uncil we Dave
made svery reasonable 8frurt Yo obtain
ovidence from your medical senroes.

{58 FR 2008, Aug. 1, 1981)
$414913 Medical evidenoe of your im-
. pairment.

(a) Acceptadlc sources. We nead re-
ports about yyur impairmentsa from ao-
osptable medical sources. Asceptabdle
medical sourcas are—

(1) Licensed physiciany;

(3) Licensed osteopaths:

(3) Licemsed or certified psycholo-

gists; .

{€) Licensed optometrists for the
messurement of visual acuity and via-
ual feldas (sse parsgradh (N of this ses-
tion for'the evidence needed for ptatu-
tory blindness): and

(8) Persons authorfzed to s8nd us a
eopy or summary of the medioal
recards of & hoepital, elinle, sani-
wrium, medieal {nstitution, or healtd

_oars faellity, Oenerally, Sthe copy or

sumynary shuuld Do certified as acou-
rete by the custodian or by ady suthor-

Vv v oo

ised ermployee of the Boclal Becun
Administration, Votorans' Admintst,
tiog, or Btate agency. However, we wi
Bot retvrn an uncertified 0opY of sun
mary for cortilication unless there '

some queation about the document.

{8) A report of an smterdisciplinar
team that contaius the evaluation ap
signsture of an seceptadble media
sourso is wlso cobsiderad acceptall
medical evidence.

(b) Medical reports. Medical reporu
should {ncludo—

(1) Medioal history:

() Clintea) Qndings (wuch 88 the ro
sults of physical ur mental gtatus a-
amigations); :

3) Laboratory findings (such as biood
pressure. X-rays):

() Diagnosis (statement of diseass or
{njury Lesed on {ts aigns and eymp
tums); ’

(5) Treatment pruscribed with re
spodae, and proguosie; and .

(6) A statement about what you call
etill do despite your Lmpairmentis)
bared 0a the medical sourcs's findings
od the factors under paragraphs (BX1)
through (D)(6) of thia section {except it
statutory blindness olaima). Althougd
we will request o medicu] source state-
ment about what you can still do de-
spite your jmpawrment(a). the Jaok of
the medical aaurce atatement will not
make tha repert {(ncomplete. Hos
$418.97.

(c) Siolements gdout what you ean siit!
do. Statements aboul what you ¢AD
stiil do (dased oa the iuedical source's
findings on the faotors under Dare-
graphs (UX1) through (bX8) of thia sec~
uon) ahould desaribe, byt are not lim:
i1ted to, the kinds of physical ang men-
tal capabilities liated Delow. Bee
$§416.927 and ¢16.945(c).

(1) The medical =ource’s opinion
sbout your obdllity, despité your
impairmens(s), t0 40 work-relatad ae-
tivitise such as sitting, atanding, walk-
tng. ltiog, carrying, handling objects,
dearing. apeaking, and travellng: and

(2) In cases of mental impwirment(s),
the medical source's oplaton about
your abllity to undorstand, w0 carry
out and romomber lustructions. and to
respond sppropristely to superviajon.
cowurkers, and work pressures o s
work setting.
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(b) Altering denefil requiraments, limits-
tions or conditions. Notwithstanding
any other provision of this part, the
Swrolary may walve compllance with
the entitiement and paymseat requure-
ments far disabled beneficiaries to
oarry our experiments and demonstre-
tlon projecta in thé title I disabjlity
program. The projects jnvolve alrering
certain limitations ind conditions that
eurrently apply to applinants and dene-
flolaries to test their edeot on tho pro-

gram.

(¢) Applicadtisty end ycope—(1) Partfct-
panls and nonparticipants. If you are -
lected to participate ir an experimont
or demounstration project, we nuiy tem-
porarily set aside one or more 0f the
ourrent benefit entitlement or pay-
ment requirements, limitations or con-
ditions and apply elternative provi-
slous to you. We may also modlfy ocurs
rent methods of sdminictaring the Act
a8 part of a projact and apply altar-
native prooedures er policies to you.
The alternative provisions or methods
of sdminisuration gsed Iz We projects
will not disadvantage you in contreat
to ourrent provisions, proocedurea or
policies. If you are not selected to pac-
Loipate (n the experiments or dem-
onstration projeots; (or {f yon are
placed {n a contro] group which s not
subject to altermative requirements
aud wistluds) we will continue to apply
t0 you the ourrent dbeneflt entitlement
and DAYTNAAL MNdllrarents, limitations
and conditions and motheds of admin
{stration {n the title 1T disability pro-

gram.

(2) Alternative provisions or methods of
administration. The ulternative provi.
slons or mothods of administration
thal wpply to you o an experiment or
demonstration project mav inoclude
{hnt. are not limitad to) ane or more of
the following:

({) Reducing your benefita (inatesd of
Dot paying) on the bBasia of ths Arvount
of ynur parnings in sxesss of the BGA
amount; o+

(11) Exvending your; beuufle ellgibllicy
period that followst9 months of tria}
work, parhapa coupled with benefit ro-
duotions related to your carnings;

(41) Extendiny your Medicare beno-
Tits 17 you are severely impaired and ro-
fairn tn work even though you may not
be entitled to moathly cask benefita:

§2878:817

U
20 CHR.ON 1 (14§

(v) Altering the 3-month
period for l“!;d!cnm onuum.n;.'&h

(v) Btimulating pew fo
billdlon. T of ry

(d) Selection of participany,
seloot a probabdilicy nunpp‘h qfw.““;
paats for the work incentivy aInm.
Taents and demonsIration prolects trm
pewly awarded beneficlarias who
cortain presslention eriterls (for g,
ample, {ndividuals who are likely tg by
able 0 do substagtial work duzu
©03TIDUING 54Vere LMpALrMents). Thay
criteria are designad ta provide lugy
subsarnples of bonefiaiarios who ary gy
Ukely either to recover medically g
die, PAITICIDARTS MAY WUs0 Do selected
from persons who have bean receivisg
DI denefits for 8 months or more at
time of sclootion.

(o) Durgtion of experimsny ong dm.
onstration profects. A motice describing
earh expesriment or demonstmtioy
project will de published fn tbs P>
ERAL REGISTER before each sxperimedi
or preject 18 placed in operation Th
work lncentive experiments and medy.
bilitation demonatrations will de it
vated in 1963. A fipal report oz the e
sulte Of the ¢xpariments Add projects i
to bs completed and rransmitted b
Congress dy June 9, 1503. Rowever, Q¢
suthority for the exporiments snd di
onstretion projects will not Larmimiy
st taat time. SBome of the alternstin
proviaions or methods of adminina.
tion may oontinuo to spply to parucl
pents in sl vaperiment or demomste
tion project beyond that date 1a ordsr
to assure the validity of tha resaarch.
Kach experiment and demonstration
project will have a termination date
(up to 10 yedrs from the SLArt of thees:
periment or demonstration project).

(48 FR 7878, Ped, 20-1908Wemendod 1L £
FR D605, Oet™B. 1987: 55 FR S1&7, 1
19%0] //

PENDIE | TO BEUBPART P -lagTDio or
IMPAIRMENTS J

ody sysiein TyLinyv-te-grerteX and B
of the Listing of Unpairments will Qo loygw
D¢ slleCtiva oD the foljowing dates uiem 11
tended by the Secretary or revised aad ho
mulrsted unuin.

}. Growth Impalrment (100.00): Decemds? |,
1096,

. Musculoskolotal Gystom (1.00 epd 01.00)
June &, 1998,
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jocia! Secuttty Administration, HHS

1 Specls! Bsneas and Spsech (3.00 mmd
205, Decemnber 4, 1982,

{ Raspiratary Bystem (S.00 and J63.00): Oc-
wher 7, 3000,

§. Ta¢ cardlovascular aywam Metioge ({00
wd 10000) WIthID 4 years. Consequently. the
Jaing 1 A1 DoAYy syswesn will ne langer be
dfwctive o0 FOdruwry 10, o9,

& Digestive Bystem (5.00 and 105.00): Do~
caroder 8, 1997,

1. Qenito-lirinacy System (8.00 ad4 106,00
pecermbor 5, 1907, .

1. Hemio and Lymphstia System (7.00 add -
107,00y Decarnbar 8, 1098, A

$, Siig ¢3.00): Juase &, 1697, .

10. Endocrine System asd Odexlty (e.on)
wi Endocrite Bysceam (109.00): Juse 8. 197.

11, Multiple Body Syswnw (110.00): July 2,

=8,
12. Nourologieal (11.0U anq '111.005. Juge 6.
19

13. Mazal Djsorders (12.00): August 38, 1988
. Mental Disorders (113.00); Decembder 13,

o3

1. Neoplestic Dicasses. Malignast (13.00
&4 113,00): Deoomber €, 1908,
16, ImRivue Byssem (14,00 and 114.00): July
3 im.. .

Part A

Criwrls applicehia to fndividuals age 18
wd over and ta ohfjdren nnder age {8 where
tritecla afe aphropriats,

LD Musculoskblstal Jystom.

300 Epecinl Senses aud Spescd.

1.0 Respiratory Systam.

0 Cardiovasoular 8ystem.

L0 Dlgeative System.

sm Qenito-Urlaary 8ystem,

100 Harnlo and Lvmphatic Bystam.
120 Skia.

5.0 Eadaerige Bystam and Obealty,
1000 {Reserved)

1100 Newrologload.

1200 Mentsl Divosdscs.

15.00 Neoplastic Diseases, Maligaadt.
(.00 Immyne 8ystem,

1,00 MUBCULUBRELETAL SYBTEM

A. Loss of function may Ma due LO pmputa-
oy w1 deformity. Pald may de &an imporeant
{ector 10 o4usfug fugesionnl loss, but it must
De 43300iated will relevant sbbormal aigma
of Isdboratary findinge. Evaluations of mus.
culoskelotal jmpalrments shiould be cup-
vortad where applicable by detatled descrip-
tons of the joints, lacluding renges of mo-
uon, eonditian of the musoulature. seasory
or roflex cBanges, rirewlatory deficits, apd
X-rey sb2ormelities.

3. Diurders of the wpine, assoclatad with
verwdrogenic disuiders s 1o 1.05C, result dn
imbairment becsuge of disiertion of the bony
104 jigamentous arcaitectury ul Who spiss or
Implngemaent of & herniated nucleua pulposus

-r

P1. 404, Subpt. P, App. 1

or bulging aspalos on & Derve o0t impin
ment caussd by such sdpormslities arnally
{mproves with time or responds %o Crest-
et Appcoiste abn phyrical OD&-
ises must be shown to persist o8 redeated
exam{nations despite therupy fur s resson-
shis pregumption 1o bs made tdat ssvore Lm-
palrmant will Jast {ar a continuous period of
12 moaths. This may ocour IB cASeS WIth un-
suoosesful peier surgical tregtment.
Bvslastion of the Impairment oaused dy

. Uisorders of the spins requiras that & clinical

diagaceis of the ostity to e evalnated firet
NUST De estabtlishod op she basis of admuats
bistory, physical vaamipstion, and roent-
renOgTAMS. I'ne specifio Ondinge swsted in
1.05C represent the level royuired for that
impalrment; these floaings, dy ihemsolvee.
ara Dot [btended to represent the bdesls for
sstahlishing the clinlcal alagnosie. Further
more. whila newrological e2aminations Ond-
inge are randired. they are DOt Lo Da 10%eI-
protad as & dasls for evalusting the mag-
alwde of a2y neurnlogics! Umpairment. Neu-
10logloal (mpuirments are to be svaluatad
wuder 11.00-11.15.

The Llatory muat include a datalled do
TiPLion of the characier, loostion, and mat.
gtion of PeiD; moubanicel factors which in.
clte apd rollave pain: potoribed trestment,
includiog type, 4oge, ADd Degueycy of anal-
gosir; and tvpical dally soctivities. Carv muss
be taken o aacertaln thal the raporied ex-
amination flpAings are copalBtagt witk the
indlvidual's dally acttvitioes,

There must be & detsailsd descriptian of the
urtbopedio and neurslegir sxamiagtion Gad.
fugs. The fiadings should include & dssorip-
uon of gait, limitotion of mevement of ths
$Dine gives quantitatively in degrees from
the vertical punition, motor and seasory ab-
pormalities, muscle ayasm, sud deep tendon
reflexes. Obuarvations of the individual dur.
{ng the examinAtion ABOYLA be teported; 0.5,
baw he or she gets ob an4 off the exmnining
tadle. Inantlity to walk ob heels of wes, o
aquat, of o wrisa from s sQuatLing position,
where approprints. may be copsidered evie
deuws of pignifioant motor Inas. However, &
repory vl atrophy fs zot acceptahla az evi-
aancy Of sigullicant mosor loss without alr.
cumferentisl mewswrements of both thighs
104 Jower legs (OF upper ui lower arms) et «
atated polnt &dove 4£d below the knes or
elbow given (B inches or oeatimeters. A spo-
elfjr description of stroply Of DeDE riuscles
{s ancaplalile without messurements of atrv-
phy but shagid fnclude measurements of grip
atrength,

These phycical examination findings must
Do delrimined ob the basis of Abjactive od-
sarvetions during the examipatiod and nnt
gimdly a report of the ludividual's allega-
tioh, 0.2.. he 3ay¢ Dis l&F 1§ weak, Damb, oto,
Altsrnative tegting methods $aduid Le used
to veri(y the obdjectivity of the adhormsl
Godipgs. ¢ . n aeatad strefghl-leg raleing
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116 10 a4dition to ¢ suplde atraighi-leg rle

ing testy Since abnormal findings may be
intermittent, thelr contRucns prosencs over
s period of time muat be estadblished by &
record af ongefng trestmeldt Nearological
shnormalities Doy wot completely sulmide
after qurgical of ponswyles! treatmaedt, or

with the Qof ume. Resldosl peuro-
Jogtcal sugormaliuss, whlch afer it
has beon Getermined’clinl or by direct

surgical or other observation that tha sago-
ing of progressive condition is no lenger
presept, cannot be connidarad to satisly tha
Tequired Cadings {n 1.08C, .

Whero snrgloa) procedures have bees poi-
formed, doocumedtstion gbowld Include o
capy of the opstative 80t and avalladble pa-
tholegy reporta.

Blectrod lagnosuc procedures and
myulograpdy may be useful in estadlisning
the Clialcal diagnosis, dut do not coastitnta
Alternative critaris to the raquirsments io

. 1.08C

C. Alley masmum benefit from surgicald tAer-
apy has hasn achieved in situstions fuvolsing
fractures of 6B UPpPer oxtromlly (sew 1.13) ar
soft tissus [Afuries of & lowor or gpper e3-
tremity (ese 1.13), l.0., Lherv DAV DeaD DO
signifcant changes in phyaioal Ongings or X-
rs¥ Godings for 2oy S-Moatl od aftar the
last defigitive gurgical procedyre, evalustion
stould be made of the busls of demonstrudla
residaals.

D. Major joints as used darefp refes to hip,
knen, sakle. thovider, eolbow, or wrist and
tand. (Wrist and hahd are conaldered to-
gather as 0o major joins.)

B. PAc mearcromenis of jofnt motlon Qgre
besed ou the wihaigues deactided 13 the
“Jotac Motion Mewdod of Measoring and Ree
vordiog.” pudlisked by the American Acad-
omy of Orthopedic Surgeczs ia 1885. or the
*'Guides % the Evaluation of Permaneat im-
palrment—The Rreremities aod RBaok”
(%lpur I3 American Modlcal Asovoclasion.
1m.

101 Catsgory of Impalrments, Musculo-
skelotal

1.03 Active rhacumaid 3PIATIES Ond oOther
inRunvnulory STIALLS,

W{th both A aad B,

A. Higtory of persiatent joine pats. swaell-
{or. and tenderneas involving muitiple major
1818%x lgee 1.00D) snd with alguns of joiat in-
fiammation (swelling end teadernesa) va var-
rent physlcal oxaminetlon denpite Erescrided
thorapy for at Jeast § months, resulting (8
siguifcant restricclon of {unotion Of the afl-
fecied jointa, aDd clinlcal activity expected
vo 1ast AL laagt 11 months: and

B. Corroboration of{ dlagnests st some
polnt in tlme by clr.hn

1. Positiva urologic tast for rheurmatold
factor: ar

3. Antipuclear attibodies, ur

3. Bloveted sedliuentation Mts; of

62878:#18

v

NCREh It u-mﬁ‘l

{. Charsctartstio hetalogi; Ghu.'\

opdy of synovial memursas or
nodule {edtalaod independent o( Ine.u.\ 1
riey c:l ubrgl ;y e;;.luf.lua)

1 A o of ¢ major uﬁamm
(Que W any cause): -

Witd histery of pereistass jotar “
stiffness with siges of marked Lmuty
mntion of sbaormal motias of g £
lofat on ourrent puysical cmutinatiss ¥

A. Creas soatowdonl deformity of hy
knes (o.g, subluxstion, contrctunm, doy
fibrous aukylosis, 1Dstadility) sypporesd
X-rmy evidencs of sither sigmificant j
Bpace BArrowing o significant dony dwn
tion and markedly limiting ahilfey o .
and stand; ar

B. Reconstruetive sugery or nm.;
throdasis nf & major weight-densing Joipt
return to full woighs-bearing statys d1q:
oceur. oF 1s Bov egpected Lo OCCUr, vmu
months of onsot.

104 Arinriis of one masor foint [n ud
(he uppar extremios (dus lo eny swe): -

With Rstory of persfstent joint pala
stitMess, signs of marked limitation of ¢
ton of the alfedtad jointa na currest ph
ical examination. and Xquy evidense of
ter significant jeint apmos parrowlag or ¢
nificant bany dercruotion. Wisk:

A, Abduction and forward Ssxion u
variop) of both arms st the sbouldery, .
eluding soapylar motiom, resuictsd to
than §0 dogTaes; O

B. Groms ADATOMICA! Geformity (v.x. R
Juzstion, sontracture, bony of fibrens ank
logls. tastebility. alnar davietion) end ¢
largernegt or sffusion af the affected mr

108 Ditardeve of the rpins:

A. Apebiitis manilogted By ankyloalse.
fization of tho corvical or Qoiwulwntar api
at 80° or morv of Oealuy Mmeasured Lomt
neutsel postion, wich X-ray svigence off .

1. CalciOcation of the antarior aad latar
ligaments; ot

3. Bilaternl ankylosis of the sacratll
jolots with abnormal spaphyseal areieal
tops: or

B. Oataapnrosis, geoeraliesd (sstablicht
by X-ray) manifestsd by pain aad Mmitatc
of daok motion apd parsveslobrl mux
spaam with X-ray evidence of either:

1. Corupruselon racmire of & vertelral bad
witw losa of et laast 50 percent of the est
mated belght of the vertebral dody prier t
e comprension fracturs, with nn (ntarvet
ng direct traumatic epleods; or

1. Multipla fractures of vertedrse witd &
Intarvening diyect raumatic spisode; or

C. Ocher vortobrogenic disuivers (0§, Bef
alated guclous puplovus, EpLRAl $LADOMY
with the lolluwing Dersistidg for at Jeddt.
mooths Gespiw Jreacribed therapy sad et
pectad to last 12 foonths. With both 1 ad?

1. Paln, mugcle spaam. and ajgnifirant ifm
{eation of motion in tha apine: and
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SSI Drug Addict and Alcoholic (DA&A) Provisions

BACKGROUND AND CURRENT I.AW

0 SSI disabjlity rolls associated with drug addiction and alcoholism have grown
substentially. At the end of 1989, approximately 17,000 qualified under this category;
by 1993 this had grown to approximately 70,000 individuals receiving SSI benefits based
on g DA & A disability determination, and as of May 1995 the figure was about 110,000.

) Program was revised in 1994 1o place time limitiations (36 months) on SSI benefits to
drug addicts and alcoholics.

0 Medicaid eligibility contlnues as long as terminated heneticiary continues to be disabled.

NEW CONGRESSIONAL PROPOSALS

) Included in Reconciliation Bill (Sec. 12201), eliminates all SSLbeneﬂts for DAZA,
Medicaid is block granted in Reconciliation Bill. -

0 Provision moved from freestanding Welfare Reform Bill 1o the Sénior Citizens Right to
Work Act of 1995 (I1.R.2684), passed the House, put on the calendar in the Senate
(S.1466). Eliminates all SSI benefits for DA&A, and does not preserve Medicaid
eligibility. Same changes made to beucfits under OASDI and Medicare.

o Both the Reconciliation Bill and H.R. 2684 proposed some funding ($50 - $100 million)
in FY 1997 and T'Y 1998 within the Public Health Service (PHS) for substance ahuse

trecatment.

ESTIMATES

o Sce attached highlighted 11/21/95 wable from CBO on‘dollars for Senior Citizens Right to
Work Act of 1995. CBO shows cost and people numbers for both SSI aad Medicaid, as
well as OASDI and Mcdicare.

o For baseline purposes, CBO estimatcs that DA&A cascload in SSI would grow to about
160,000 in 1996 and to about 200,000 in 2002. Both CDO and SSA (>cc attached tables)
estimate that only about 50,000 people would ultimatcly be thrown off the rolls since v
significant portion (CBO on average assumes about 75 percent) would requalify based on
nther disabilities (e.g., menta] illness).

Prepared by: SStephens: OASPE, 1/18/9)5
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SSI CRILDREN’S DISABILITY PROVISIONS

BACKGROUND

v Since 1989, SSI children’s disability rolls have grown substantially, from almost 300,000
to 935.000 by the end of 1995, accounting for a larger portion of the SSI rolls -- up from
6.5 percent to 14.2 percent during that same S year period

o Muost of the growth is thought to be due to a number of factors including:
--Outreach program targeted to poor blind and disabled children;
--Revised medicsl standards for assessing mental impairments in children which
added to the listings such impairments as attention defieit hyperactivity disordcr,
personality and mood disorders;
--New individualized functional assessment (IFA) resulting from the Supreme
Court Zebley decision which substantially expanded eligibility for children who
did not ineet SSA's medical listing criteria.

NEW CONGRESSIONAL PROPOSALS

o The Reconciliation Bill and the Welfare Reform conference agrezment (H.R. 4)
proposed a number of changes in the children’s SSI program including:
--climinating the IFA process
' «-¢liminating from the Social Security Regulanone references to maladaptive
bechaviol
--crealiug u two tiered system of cash benefits, in wruch.a 100 percent of present
law benefit rate would continue for children who wounld require specialized care
outside Uic hume unless the child were receiving person assistance (criteria
specified in statute); disabled children not meeung the criteria would recsive a 75
percent cash bencfit,

0 The Senate passed version of the Welfare Reform Bill eliminated the 1FA process and
mealadaptive behavior Lut it did not create & Two tier system of cash henefits. This
approach to SS has been eudored by the President and Senator Dashle.

ESTIMATES

0 SSA estimates that these changes would ultimately remaove by 1997 approximately
190,000 c]-uldrcn (or 20 percent ) from the rolls; (some children currently qualified under
the IFA process would upon appeal and further case development qualify under the
listings); for purposes of cstimating 2002 impacts SSA uses 4 range of 315,000 » 320,000
at the reduction in the average numbcr of children receiving Federal SSI benefits. or
about 25 percent reduction.

0 (:R() estimated Medicaid savings (see attached 12/21/95 tablc) associated with this
change ot $20 million in 1997 rising to $55 million by 2002, for a scven year total
savings of $230 million. '

Prepared by: SStephens: OASNPE, 1/22/95
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(2) Disregard of trust funds._Section 1613(a)-(42 U.S.C. 1382bla)) is
amendad_ 4

(A) by striking ‘*and'' at the end of r#grhph (10),

(B) by sc:;k;ng the period at :he d of paragraph (11) and i{nserting ‘'‘;
and'', and . :

(C) by inserting after paragr (11) the Eo;logingz

in, or interest credited to. a dedicated
cection 1631 (a} (2) (B) (xiv).

*(12) all amounts deposite
savings account described i

(3) Effective date._The/amendments made by this subaect;on shall apply to
payments madc after the.fate of the enactment of this Act.
C

EC. 5604. BENIAL OF SUPPLEMENTAL SECURITY INCOME BENEFITS BY REASON OF
DISABILITY TO DRUG ADDICTS AND ALCOHOLTCQ.

{a) In General Section 1614 (a) (3) of the Social Security Act (42 U.S.C.
1382¢(a) (3)) is amended by adding ar the end the folldwing:

‘(1) Notwithstanding subparagraph (A), an individual ‘shall not be
consldered to be disabled for purposes of this title' if aleoholism or drug
addiction would (but for this subparagraph) be a canc;mbuczng factor materia
Lu the Commissioner's determinatien that the individual ig disabled.''.

REPRESENTATIVE PAYEE REQUIRIMENTS.

of the Social Securlty AQt (42 U.S.C.
to read as follows:

(1) Section 1431 (a) (2} (A) (11) (I
1383(a)(2)(A)(ii)(I{l},is amende

ocial Gecur*ty
£ the individual
addiction

such benefits. "

1383 (a) (2) (B) (vii))
1l that follows through
aph (A) (i) (TI) ", :

(2) Sectdon 1631(a) (2) (B) {vii) of that Act (42 U.s.C.
: i “911g1b1e tor benefits'' and
‘'is disabled’'' and inserting '‘described in subpara

1/26/9¢
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Subtitle F_SSI Reform
Title V, Subtitle F
SEC. 5601. DEFINITION AND ELIGIBILITY RULES.

(a) Definition of Childhood Disability. Section 1614(a)(3) (42 U.S.C.
1382c(a) (3)) is amended

(1) in subparagraph (A), by striking '‘An Lndlvadual"'and ingerting
‘‘Except as provided in subparagraph (C), an individual'‘;

(2) in subparagraph (A), by striking ‘‘(er, in the case of an individual
under the age of 18, if he suffers frxem any medically determinable physical

or mental 1mpa;rment cf comparable severity)'';

(3) by redesignating subparagraphs (C) through (H) as subparagraphs (D)
through (1), respectivaly; .

(4) by inserting after eubparagraph (B) the following new subparagraph

STCT AR Individual under the age of 18 shall be considered disabled for
the purposes of thie title if that individual has a medically determinable
physical or mental impairment, which results in marked and severe functional
limjtations, and which can be expeczed te result in death or which has lasted
or can bc expected to last for a continuous period of not less than 12

months.'': and ,
. .

—itrEubparagraph (F), 28 so redesignated by paragraph (3) of this
suhsection, by striking "' (D)'' and inserting '‘'(E)''. .

“(b) Changes to Childhood SSI Regulations._

(1) Modification to medical criteria for evaluation of mental and emotional
disorders._The Commissioner of Soclal Security shall modify sections
112.00C.2. and 112.02B.2.c.(2) of appendix 1 to subpart P of part 404 of
title 20, Code of Federal Regulations, to eliminate references to
maladaprive hehavior in the domain of versonal/behavioral functien.

(2) Discontinuance of individualized functional assessmenc. _The
Commissioner of Social Security shall discontinue the xndxv;dualxzcd

o1
\

/26/96 . ;
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functional assessmeunt for children set forth in sections 416.9248 and
416.924e of title 20, Code of Federal Regulations.

(c) Effective Dare; Regulations; Application to Current Reécipients._

(1) In general._rhe amendments maede by subsections (a) and (b)_ﬁhall apply
to applicante for benefits for manths beginning on ox after;ggggézz;il 1997.

./—— R
) Regulations._The Commissioner of Social Security shall issue such

regulations as the Commissioner determines to be necessary t¢ implement the
amendments made by subgections (a) and (b), not later than January 1, 1997.

(3) Application to current recipients._

(A) Bligibility determinations. Reginning on Januaxy 1, 1997, and ending
not later than January 1, 1998, the Commissioner of Social Security shall
redetermine Lhe eligibility of any individual ‘under age 18 who is receiving
supplemental cecurity income benefits based on a disability under ritle XVI
of the Social Securizy Act as of the date of the enactment of this Act and
whoge eligibility for such benefits may terminate by reason of the amendments
made by subsection (a) or (b). With respect to any redetermination under this
subparagraph_

(1) section 1614 (2) (4) of the Social Security Act (42 U.S.C. 1382c(a) (4))
shall not apply: o . '

{11) the Commigcioner of Social Security shall appiy the éligibility
eriteria for new applicante for benefits under title XVI of such Act;

(§1i) the Commiscioner shall give such redetarmination priority over all
continuing eligibility reviewe and other reviews under such title; and

(iv) such redetermination shall be counted as a review or redeterminarion
otherwise reguired to be made under section 208 '0f the Social Security
Independence and Program Improvements Act of 1994 or any other provision of
title XVI Of the Social Security Act.

(B) Notice. Not later than 90 days after the date of the enactment of this
Act, the Commissicner of Soeial Security shall notify an individual described
in subparagraph (A) of the provisions of thie paragraph.

SEC. 5602. ELLGIBTUITY REDETERMINATIONS AND CONTINUING DISADILITY REVIEWS.

1/26/96



DRAFI

COMPARISON OF MEDICAID PLANS

2-16-96

Block grant Block grant and insurance Per capita cap and DSH reductions. Per capita cap end DSH reductions.
umbrelia for unexpected excess
coroliment

Retain Gtle XTX Retain title XIX

New title ot Social Security Act | New title of Social Security Act

Maintsins all current law mandatory
and optional groups, including:

Coverage is “gnaranteed” for: Maintains all current (aw mandatory

and optional groups, including:

Coverage “guaranteed” for:

-Pregnant women, and children - Pregaant women, and children

under 6 under 133% of poverty under 133% of poverty - Pregnant wwomen and children - Pregnant women and children
-Children 6-12 under 100% of - Children 6-12 under 100 % age 1-6 under 133% of poverty age 1-6 under 133% of poverty
poverty of poverty - Children ege 6 through 12 under - Children age 6 throuph 12
-Peopie with disabilities (as - Persons with disabifities (as 100 % of paverty under 100 % of poverty

défined by the atate) who meet defined by the state)- - - - Children age 12-18 under 100% - Children age 12-18 under 100%

SSI standards - Medicare coslt sharing for of poverty to be phased in so that of poverty 10 be phased in so
-Elderly who meet SSI income Qualified Medicare by year 2002, all children up o age that by year 2002, all children
and resouroe standards. Beneficiaries (QMDBs) 18 will be covered up to age 18 will be covered
- Eldesly who meet SS] income - AFDC cash recipicnts, - AFDC cash recipients,
and resource standards - SSI Aged, Blind, and Disabled - 8S1 Aged, Blind, and Disabled
- Familics who mcct current -QMBs - QMBs

AFDC income and resource
standards, or cligibles for “new
welfare”,

1 Al other cligibility groups Covyerage is opfiona! for: all - All current law optiona) groups, - Al} current law optional groups,

| would be optional. States may other optinnal groups as defined including the Medically Needy inctuding the Medically Needy
cover individuals up to 275% of | by the curreat law, and other
poverty individuals or families as Also adds a new eligibility option Also sdds a aew cligibility option
dcfined by the state but below for individuals below 150% of for individuals below 150% of
275% of poverty. poverty, subject to a budget neutrality | poverty, subject to a budget
requirement. neutrality requircruent.
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“Guaranteed™ for low income
famifies: Inpatient/outpatient
hospital, physicians’ surgical
and medical services,
Diagnostic tests, Childhood
immunizations, and pre-
pregnancy planning servioes
and supplies.

Long term care services for the
elderly and disabled

States are not required to
pravide any other services.

Does not require FQHC and
RHC services.

“Guaranteed” coverage for
mandatory populations:
inpaticnt/outpatient, laboratory
and x-ray services, nursc
practitioners' services, nursing
facitity and home health
services, EPSDT?, family
planning servioes and supplies,
physicians’ sesvices, nurse-
midwife services.

#Sece EPSDT below under
“Like MediGrant II'

All curvently optional services
would remain optional

Retains cunvent law requiring States
to cover: inpatient and outpatient
hospital, RHC & FQHC services,
laboratory and x-ray services, nurse
practitioners’ services, nursing
facility and home health services,
EPSDT, family planning services and
supplics, physicians’ services, nuese-
midwife services.

Stalcs may also cover optional
services (drugs, physical therapy,
dental services, etc.)

Retains currcat law requiring States
to cover: inpatient hospital,
outpatient hospital, RHC & FQHC
services, laboratory and x-ray
services, nurse practitioners’ servioes,
nursing facility and home health
services, EPSDT, family planning
services and supplies, physicians’
services, purse-midwife services.

States may also cover optional
services (drugs, physical therapy,
dental services, etc.)

Eliminates requirements

“Complete™ State flexibility

Retains current state flexibility within
comparabifity and statewideness
requircments

Retains curvent state flexibility
within comparability and
statewidencss requirements

No specific requirentent for
early, periodic, screening,
dtagriosis and freatment

Unctear : “redefines” treatment
- o specifics how it will be
redefined. Coy

Retains cument law for treatment
mandating coverage of services to
trea or ameliorate a defect, physical

Changes treatment: The Secretary,
after consultation with Statcs and
provider arganizations, would define

services (EPDST) for children and mental illness, or condition treatment under EPSDT,

under age 21. tdentified by a health screen.

Eliminates requirements No provision No provision Retains current Jaw requirement that Retains current law requirement that
servioes be comparable and available | services be comparable and available
statewide statewide

Eliminated No proviston No provision Maintained Mainlained

Optional service, states no Unclear - propasal “broadens” | Unclear - proposal Makes bome and community-based Current [aw

longer needs waiver to provide

long-term “options.” No
specifics how options are
broadzned.

“broadens " long-term
“aptions.” No specifics
how options are broadened

scrvices an optional service - States
no longer need waivers to cover these
services.
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No federal right of action for
individuals or providers

Silent on state court right of
action

Individuals can bring issues
and/or complaints ¢o the
attention of the Secretary

Secretary’s action re individual
complaints is Jimited to
investigation and suhsequeat
notiftcation to the Conpresy
and/or chief executive of the
state

No federal right of action for
ndividuals or providers.

States must provide state court
right of action

Must use statc administrative
mechanisms before going to
statec court

Can petition US Supreme Court
for seview afler all state court
action completed

Secretary can bring suit in
federal court on behalf of
individuals or classes.

Maintaias current law individual right | Maintains current law individual

of action for individuals (o bring suit
In federal oourt.

right of action for individuals to
bring suit in federal court.

Alfows states to sequire adult
children of nursing home
residents with incomes above
the state median incame to
contribute to thelr pasents’
nursing home casc.

No proviston

No provision

Retains current law prohibiting states
from presuming that relatives other
than spouses will provide financial
suppart.

Retains current law prohibiting states
from presuming that relatives other
than spouses will provide financial
support.

Retaing current law

No provision

No provision

Retains current law

Relgins cumrent Jaw

States have broad flexibility to
develop cost sharing schedules
that differentiale between
income groups, types of

cost shating for children and
pregoant women.

services. Greater restricions on

No proviston

No provision

Maintains cumrent [imitations that
copayments be nominal and only for
some individual whenefits. New
authority to impose similar nominal
copayments on HMO ensollees.

Aflows States to imapose copayments
scaled to income and family size for

individuals/bene(its currently subject
to copaymients.
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Fixed federal payments set by
formula: Federal spending will
be $839 billton between 1996-
2002 (savings of 38S billion).

Partially fixed: For base
spending, Federal payments are
set by a formula. A state pets
this amount even if it reduces
benefits or enrollment. Federal
spending and savings are not
known.

Partially sesponsive: An
“Insurance Umbrella® allows
for higher Federal paymeats
when enrollment for
mandatory and some optional
groups is unexpectedly high.
Federal spending and savings
are nol known.

Responsive: Federal benefit
spending Limits are based on
enrotiment growth. The limits

increase and decrease with changes in

cnroliment growth. DSH payments
are fixed. Estimated Federal
spending of $865 billion between
1996-2002 (savings of $59 billion).

Respoonsive: Federal benefit
spending limits are based on
crroliment growth. The limits
increase and decrease with changes
in ensoliment growth. DSH
payments are fixed. Estimated
Federal speading of $839 billion
between 1996-2002 (savings of $85
billion).

State matchiog rates are
significantly fowered.

Estimated stafe speading over
scven years: $49) billion
{savings of $205 billion).

Provider taxes and donations
restrictions are repealed,
allowing states to “bormow™
maney from providers (o
replace state tax dollars.

State matching rates arc
significantly lowered.

State spending and savings are
not known.

Provider taxes and donations
restrictions are repealed,
allowing states to “bomow™
money from providers to
replace state tax dollars.

Current matching rates arc
maintained.

Estimated state spending over seven
years: $653 hillion (savings of 345
billion).

Current restrictions on the usc of
provider taxes and donations are
retgined.

Cument niatching rates are
maintained.

Estimated state spending over seven
years: $63] billion (savings of $65
billion).

Current restrictions on the use of
providers taxes and donations are
retained.

1996 allotments asc sct in
legislation. Subsequent years'
allotments are tased on the
product ot the number of pour
people and the state-adjusted
spending per person, subject to
maximum or mitimum growth
rates. Actual enrollment is not
included in the formula.

Base funding is sct by
multiplying the base year — the
states’ choioe of 1993, 1994, or
1995 spending -- by an
inNation factos and cstimated
enrollment growth. DSH
spending is included in the base,
but is not grown if DSH is
greater than 12% of total
spending.

The “Insurance Umbre!la”™
allows states to get Federally-
matched capitation payments
for mandatory and some
optional beneficiaries who ase
above the estimated
coroliment for the year.

Federal benefit spending limits are
caleulated by multiplying the states’
enroliment by a spending limit per
beneficiary (product of the average
1995 spending by beneficiary group
and nominal GDP growth per person
(5-year average) plus an edjustment
factor). The group-specific limits are
sumnmed so that each state has one,
enrollment-based limit that is
matchable by the Federal
govemnmenl. The DSH limits, which
are gradually phased in, are based on
states’ share of the number af low-
income patient days.

Federal beaefit spending limits are
calculated by multiplying the states®
enrollmeat by a spending lirit per
bencficiary. The spending limit per
beneficiary is the product of a rolling
average spending by beneficiary
group and CP1 (3-year average) plus
adjustment factors. The group-
specific limits are summed so that
each state has one, enrofiment-based
flimil that is matchable by the Federal
govermment. The DSH limits, which
asc gradually phased in, are based on
states’ share of the number of Jow-
income paticat days.
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Repeals all provider payment
rules -- hospitals, nursing
homes, hospice, FQHC/RHC
and home and commurnity-based
services. :

Repeals requiremeat that rates
be sufficient to guarantee access
to services.

Repeals payment rules for
obstetrical and pediatric care

Repeals all provider payment
rules.

Unclear. May repeal
requirenteni that rales be
sufficient to guarantee access to
services.

Repeals Boren Amendment

Repeals payment rules for
obstetrical and pediatric care

Repeals Federal payment rufes for
hospitals, nursing facifities, FQHCs
and RHCs (except for Indian
FQHCs/RHCs) and home and
community-based services.

Retains current requirement that rates
be sufficicnt to guarantee acess to
services.

Repeals payment nules for obstetrical
and pediatric care

Retains curvent federal payment
rules.

Retains current requirement that rates
be sufficient to guarantee access to
services.

No change to payment rules for
obstetrical and pediatric care

Repeals physician qualification
requirements.

Repeals physician qualification
requircments.

Repeals physician
qualification sequicements.

Repeals physician qualification
fequirenients.

Retains physician qualification
requircments.

States” ability to mandate
managed care enrolfment would
be unrestricted.

Bencficiarics would have no
guarantee of choice of plan or
pravider.

Payments to managed care plans
must be based on actuarial
methods

Stales may implcmeat managed
care without a waiver

Unclear. Beneficiaries may
have no guarantee of choice of
plan or provider.

No praovision

States may implement
managed care without a waiver

Unclear. Beneficiaries may be
guaramieed a choice of plan or
provider.

No provision

States could mandate enrollment in
managed care, except:

- Beneficiarics mus( have a choice
of plan or delivery system;

- States may nol require erwollment
for Medicare cost-sharing;

* States may tot restrict choice of

provider for family pfanning services.

Retains current law -- payments (o
managed care plans must be
actuarially sound.

States could mandate ensollment in
managed care, except:

-Beneficiaries must have a
choice of plan or provider;

-States may no! require special
peeds individuals to enroll in
manaped care plans.

R

Applices the curreat “reasonable and
adequate™ payment standard to
managed care systems.

Repeals all statutory contracting
rules.

Health planos must meet
commercial sojvency standards.

Unclear. May repeal all
contracting rirles.

No provision

Unclear. May retain some
currvenl confracting rufes.

No provisian

Repeals problematic contracting

rules: 75/25 rule; HHS appioval of
HMO contracts, paymemnt rules for
managed care-contracting FQHCs.

Provides new authority for solveacy
standards.

Repeals current contracting rufes.

Establishes ncw solvency standards.
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No quality requirements for
States or managed care plans.

Unclear

Requires Statcs to develop quality
improvement programs, which must
include acoess standards and
monitoring activities. Establishes
new reporting and fraud prevention
requirentents for health plans.

Establishes new quality requircments
for managed carc systems, including
statulory guarantees of accessibility
and timeliness of services,
information-sharing requircments,
prior authorization and gricvance
procedures, and encounter data.

“Retains” cursent rules, but
actuaily eliminates significant
quality standards and
protections for nursing home
residents.

Significantly diminishes Federal
authority to enforce quality
standards.

Unclear. May elintinate some
curren! standards, like
MediGrant I1.

States may decide how nursing -
home standards will be enforced

Retains cumment nursing home
standards and enforcement.

Retains cunvent nursing home
standards and enforcement.

Federal administrative oversight
cunailed. Financial penalties
would be proportional and
pemmitted only for “subseantial”
violations.

Disallowanoes must be
proportional to violation,
Federal oversight limited and
intervention permitted only
when State “fails substantially™
to comply with law or program.

Repeals and revises various
administrative and systems
requirements.

No change to current administrative
requirements.
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TO: Hillary Rodham Clinton
Melanne Verveer

FROM: Jennifer Klein /«4{_
RE: National Governors' Association Medicaid Resolution
DATE: 2/9/96

The National Governors' Association (NGA) Medicaid resolution that passed on
Tuesday has received a great deal of attention from the media, the Hill, and the health care
provider and advocacy community. As a whole, the "right" has given this proposal
widespread praise and has raised concern only about the resolution's financing provisions.
The "left" has been extremely critical of the proposal, charging that the provisions on
benefits, eligibility and enforcement strip the Medicaid program of its "guarantee.”

This memo addresses the parts of the NGA proposal that relate to the guarantee.
(While there are numerous outstanding issues, including how the resolution addresses quality
standards, nursing home standard enforcement, and spousal impoverishment, we thought it
was most important to focus on the fundamental structural issues first.) The memo also
describes reactions from the Governors, the Hill and the interest groups.

NGA staff will brief White House and HHS staff on Monday evening to clarify their
policy and to outline the process they have put in place to resolve remaining policy
differences between Republican and Democratic Governors. We also understand that Leon
plans to hold an internal meeting to discuss the resolution and that a meeting with the '
President may follow.

BACKGROUND

From the beginning of the Medicaid debate, the Administration has consistently taken
the position that it is possible to constrain program growth while still maintaining Medicaid's
guarantee of coverage to the elderly, the disabled, children and pregnant women. The
Medicaid portion of the President's balanced budget proposal provides unprecedented
flexibility for states while maintaining the guarantee and saving $59 billion over seven years.

Over the past several months, the Governors have attempted to hammer out a
compromise Medicaid position to further the budget negotiations. The Democratic Governors
worked tirelessly to move the Republicans from their insistence on a block grant, and the
Republicans hesitantly agreed to a new funding formula that assures that federal dollars
increase with enrollment increases during economic downturns. The Democratic Governors
rightly believe that their success in getting the Republicans to agree to a guaranteed funding
stream is a significant step forward. To achieve this victory, however, the outnumbered
Democrats were apparently forced to give in on provisions that may well undermine the
federal guarantee.



FOUR PARTS OF THE GUARANTEE UNDER MEDICAID

There are four elements that make up the Medicaid guarantee: financing, eligibility,
benefits, and enforcement.

. Financing Guarantee. The NGA proposal seems to ensure that there will be
adequate funding to maintain the guarantee by including an "umbrella" financing
mechanism. This mechanism automatically provides additional federal support as
economic downturns produce enrollment increases. Interestingly, the umbrella only
increases, while under current law, federal financing rises and falls with changes in
coverage and state contributions.

However, the NGA proposal lowers the required state match to from 50% to 40%
(inserted at the last second for Governor Pataki). This could significantly decrease
overall Medicaid spending. HHS estimates that the $85 billion in federal savings
would translate into $290 billion in total spending reductions if all states matched at
the minimum level. In addition, the state may be able to substitute state dollars with
revenue raised through provider taxes and donations. Since this is "borrowed" money,
it would effectively reduce states' real spending on Medicaid. We do not yet know
how CBO will score these financing changes.

. Eligibility Guarantee. The NGA proposal seems to retain coverage for most groups
who are currently eligible but has some notable exceptions. It repeals the phase-in of
coverage by 2002 for poor children between the ages of 13 and 18 that was signed
into law by President Bush in 1990. (According to the Children's Defense Fund, about
three million children would lose coverage.) In addition. the proposal allows states to
define disability, subject to federal approval, instead of requiring all states to meet a
minimum federal definition, as is now the law. This could result in widespread
variation in eligibility determinations among states and, in the minds of some. could
threaten the guarantee of eligibility for people with disabilities.

. Benefits Guarantee. The NGA proposal leaves in place the current, nationally
defined list of covered benefits for mandatory coverage groups. However, the
proposal seems to eliminate the requirement that all medically necessary services
within the benefit categories be provided. It also gives states unlimited discretion to
determine the amount, duration and scope of services within benefit categories and
permits states to offer different benefits to different groups of beneficiaries or in
different areas of the state. For example, under these provisions, states could limit the
number of hospital days per year provided to children, even if a doctor decides that
‘the care is medically necessary. States could also decide to cover five days of hospital
services for disabled children but only two days for people with AIDS. Finally, they
could chose to cover a particular benefit in some areas of the state, but not for
example, on an Indian reservation. Although the resolution's language seems fairly
clear, it is hard to believe that the Governors, particularly the Democrats, really



intended to go this far on both mandatory and optional benetits.

The proposal also redefines the treatment portion of EPSDT (Early and Periodic
Screening, Diagnosis and Treatment) so that "states need not cover all Medicaid
optional services for children." They have not yet resolved what treatment would be
covered.

. Enforcement of the Guarantee. The NGA proposal eliminates a tederal cause of
action by Medicaid beneticiaries. Claims brought by individuals to enforce their rights
under Medicaid would be limited to state courts and state law. Only the Secretary of
Health and Human Services could bring an action in federal court on behalf of
Medicaid beneficiaries.

Attached is a more detailed description of the issues raised by the NGA proposal to
eliminate the federal cause of action. The most significant problem is that, under this
proposal, eligibility will vary between states because state courts will interpret the law
differently. In addition, fewer remedies are available under state law than under
tederal law. The Secretary of Health and Human Services will be unable to litigate
adequately on behalf of individuals because the significant new administrative burden
that will be placed on the Department will likely cause delays and because the only
remedy available to the Secretary 1s the withdrawal of funds (which will make matters
worse for the recipients in the state).

REACTION TO THE NGA PROPOSAL

. Governors' Position: The six Governors on the Medicaid Policy Group (Romer,
Chiles, Miller, Thompson, Engler and Leavitt) are working with NGA staff to clarify
the Medicaid resolution and to resolve remaining disagreements.

As with any hastily drafted document, there are a number of provisions that
Democratic Governors either did not know about or are uncomfortable with. It is not
clear that the Democratic Governors intended to repeal Title XIX (Medicaid)
completely. In addition, Governor Chiles was apparently unaware that the resolution
repeals restrictions on the use of provider taxes and donations. Governor Romer has
told us he is uncomfortable with the disability language and the reduction in state
matching. And it seems that all the Democrats are uneasy with dropping the phase-in
of 13 to 18 year old kids.

. Hill Position: Most Republicans, through the RNC and comments by the Speaker,
are strongly embracing the NGA proposal. They claim that it is a virtual mirror-image
of their Medigrant proposal. Republicans are apparently planning to draft a bill
quickly and dare us to criticize it. There are rumors that they may attach their
interpretation of the NGA resolution to the debt ceiling bill.



The Republican reaction has fueled the suspicions of the Democrats and, with few
exceptions, there has been a generally negative reaction to the NGA proposal. In the
House. the "base" Democrats have charged that the proposal offers no guarantee and
may even be a block grant in sheep's clothing. Congressman Stenholm and
Congressman Dingell are concerned about the lack of state accountability, the
reduction in state match, and the adequacy of the legal enforcement provisions. They
argue that it is not unreasonable to expect federal eligibility requirements, standards
and enforcement in return for a large federal investment.

On the Senate side, Senator Breaux has called for hearings so he can fully understand
the implications of the proposal. Senator Chafee has raised significant concerns and
has suggested that it appears to require federal maintenance of effort and little to no
accountability. Clearly, however, both Senators Breaux and Chafee want to keep the
Medicaid discussions alive for the sake of a budget deal and will continue to avoid
being overly critical in public.

. Interest Groups: There has been a strong negative reaction trom the groups,
including the American Hospital Association, the American Academy of Pediatrics, the
Catholic Health Association, the Children's Defense Fund, the Alzheimers' Association,
and AIDS and other disability groups. These groups feel that enactment of a proposal
like the Governors' resolution would end the guarantee and significantly increase the
number of uninsured. The Office of Public Liaison is concerned because the President
has won the trust of many groups by taking a strong stand on Medicaid; a reversal
may be difficult to repair.

CONCLUSION

As you can see, we have real concerns. Things may change, however, as discussions
with the NGA continue. We will keep you informed.



PRIVATE RIGHT OF ACTION

A Federal Private Right of Action is Important to Maintaining the Guarantee. The
NGA proposal (and the Congressional conference report) have eliminated any federal cause of
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under
Medicaid would be limited to state courts and state law. Only the Secretary of Health and
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries.

Both Republican and Democratic Governors want to reduce the number of Medicaid cases
filed. In addition, they do not want court decisions from federal courts in other states to have
any effect on how they run their Medicaid programs. While, under their proposal, cases
heard in other states' courts would no longer have precedential value, it is not likely that
fewer cases would be filed; they would simply be filed in state court.

Since the inception of the Medicaid program, a person eligible for Medicaid has had both a
guarantee of access to certain services and the right to enforce this commitment. We believe
that preservation of the federal cause of action for individuals to enforce Medicaid eligibility
assures this guarantee.

. Consistent Interpretation. Those aspects of the Medicaid program that are common
to all states -- like eligibility -- should be consistently interpreted and administered..
The basic guarantee of who is covered should be uniform across the country; without
a federal cause of action, it will not be. For example, under current interpretations, a
woman who has a miscarriage is considered "pregnant" and therefore eligible for
services for complications arising from the miscarriage. Under the NGA proposal, if a
state improperly denied those services, she could no longer go to federal court to
enforce her right. The issue would instead be litigated in fifty states: in some states,
she would receive care while in others she might not.

. Significant Limitation of Remedies. Most state laws establish higher hurdles for
plaintiffs and provide less relief than federal law. Under most state statutes that allow
courts to review administrative actions, there is no de novo review (the record before
the court is limited to information considered by the agency) and relief is granted only
when a claimant can show that the agency action was arbitrary and capricious, not
merely wrong. In addition, most state laws do not allow beneficiaries to recover
attorneys' fees, making it more difficult for them to atford legal counsel.

The NGA proposal (and the conference report) maintains a right to sue in federal court
through the Secretary of Health and Human Services. However, this poses three
problems: (1) the Secretary can sue only if a state is in "substantial noncompliance”



-- a much higher standard than exists today; (2) the Health Care Financing
Administration will become involved in greater numbers of lawsuits and face
significant new administrative burdens; and (3) it is unclear what remedies are
available. If the only remedy that the Secretary can seek is the withdrawal of federal
funds, this would cause significant harm to the beneficiaries that the Secretary is
supposed to represent (and might even make this remedy unusable).

. Departure from Other Federal Statutes. Eliminating the federal cause of action
would single out Medicaid as the one federal statute that could not be enforced in
federal court by its intended beneficiaries. Such an unprecedented step would be seen
as a signal of second-class status and would set off a massive reaction from
beneficiary groups and their allies.

. Elimination of Remedies under Civil Rights Law. While it is not clear that the
NGA intends to go this far, the conference agreement precludes the right to enforce
civil rights laws. Protection against discrimination in state programs has been
established under the Civil Rights Act of 1964, the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975 and the Americans with Disabilities Act of 1990. If
this is what the Governors intended, the civil rights community is likely to be very
concerned.

The President's Proposal Increases Flexibility While Maintaining the Guarantee. The
President's plan eliminates causes of action by providers over payment rates by repealing the
Boren Amendment. This removes state officials' greatest source of concern over litigation
and the most frequent basis for cases filed in federal court.

The proposal maintains current law on private enforcement of beneticiary rights under
Medicaid. To address the Governors' concerns, eligibility claims could be separated from
some benefits claims. On eligibility issues, which are most closely linked to the concept of a
guarantee, individuals would retain their current right to bring suits in federal court.

However. individuals would be required to exhaust a state administrative process before filing
in court. Most claims involving benefits would be heard only in state courts. A benetits
claim could be heard in federal court only if there were an allegation that the state plan or a
contract between the state and a provider violated a provision of federal law.
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February 20, 1996

TO: Peter Edelman
Jo Ivey Boufford
John Callahan
Nan Hunter
Jerry Klepner
John Monahan
Melissa Skolfield
Bruce Vladeck
Bob Williams

FROM: John Spiegel

SUBJECT: Background Paper on Key Medicaid Issues, the NGA Resolution, and Potential
Fall-back Positions

The attached paper describes the Administration, Conference/MediGrant II, Coalition, and NGA
positions on several key Medicaid issues, and lays out potential fall-back positions. If you have
any comments please get them to me (690-6870) by noon. Jack would like to get this to the
Secretary today. Thanks.

cc: Wendell Primus
Robyn Stone
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DRAFT

Medicaid Review
Key Issues, NGA Proposals/ Potential Fall-backs

. Eligibility
- Simplification
- Definition of disability
- Welfare Link

. Benefits
- Mandatory
- Adequacy - Amount, Duration, and Scope
- Comparability -- Optional Services
- EPSDT Treatment
- LTC Options
- Cost Sharing

. Federal Entitlement/Right of Action
- Eligibles
- Individual Benefits
» Provider Payments

. Federal Financing

- Federal formula

-FMAP

- Provider Donations and Taxes
. Quality

- Nursing Homes

- Managed Care
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Eligibility
. Administration Proposal - Maintains the cuneht law mandatory and optional groups.
Also adds a new eligibility option for individuals below 150% of poverty, subjectto a
budget neutrality requirement
. Conference Agreement/MediGrant IT - Under the Conference Agreement, states would be

required to cover poverty level pregnant women, children under 13, and the disabled (as
defined by the state). No other populations would be guaranteed coverage. States would
determine eligibility requirements, define income, set asset limits, and could choose to
cover only limited subsets of current eligibility groups.

Under MediGrant II, coverage is “guaranteed” for the following groups: pregnant women to
and children to age 6 below 133 percent of poverty, children age 6 through 12 below 100
percent of poverty, the elderly who meet SSI income and resource standards, and persons
with disabilities (“disability” would be defined by the state).

. Coalition Proposal - Same as Administration Proposal. Certain expansion populations
(1902(r)(2)) would not be allowed after October 15, 1995.

. NGA Proposal - Coverage is “guaranteed” for the following groups: pregnant women and
children to age 6 below 133 percent of poverty, children age 6 through 12 below 100 percent
of poverty, the elderly who meet SSI income and resource standards, persons with
disabilities (“disability” defined by the state), Medicare cost sharing for Qualified Medijcare
Beneficiaries (QMBs), families who meet current AFDC income and resource standards; or
states may run a single eligibility system for those who are eligible for “new welfare”

Coverage is optional for the following groups: all other current law mandatory and optional
groups, other individuals or families as defined by the state but below 275 percent of

poverty.
Concerns with NGA proposal

- Repeals the current law phase-in of covcragef.'for children ages 13-18 in families with
income below the federal poverty level;

- Repeals the federal definition of disability for purposes of Medicaid coverage;
provides for state definitions instead;

- Unclear in its coverage of cash assistance recipients, especially under welfare reform.

Fall Back to Admipistration’s plan
Eligibility simplification: States could be allowed to simplify Medicaid eligibility by making
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eligibility optional for a number of “grandfathered” groups that are currently mandatory (these
groups, typically shrinking in size over time, qualified under old rules but, under new eligibility
standards, would have lost Medicaid eligibility).

Disability/alcoholism/drug abyse: Would retain the federal definition of disability, but revised as
under welfare reform to address substantive areas of concern that have been identified. Disability as
it relates to alcoholism and drug abuse and SSI benefits would be redefined in the context of welfare

reform.

In the case of drug addicts and alcoholics, the proposal accepted by the Administration
would change program eligibility to exclude drug addiction and alcoholism as a qualifying
disability for purposes of SSI and Medicaid.

In the case of disabled children, effective in 1998, the proposal would change the eligibility
process by eliminating the Individual Functional Assessment (IFA) process and eliminating
maladaptive behavior from inclusion in the Social Security Act.

“Weélfare transitions: ' Whatever the specific outcomes of wél'tiare reform, changes in welfare-related
Mediceid eligibility must be considered. '

Congressional consultation required.
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Benefits
. Administration Proposal - Retains current law, which requires states to cover mandatory

services: inpatient hospital, outpatient hospital, RHC & FQHC services, laboratory and x-ray
services, nurses practitioners’ services, nursing facility and home health services, EPSDT,
family planning services and supplies, physicians® services, nurse-midwife services. States
may also cover optional services: prescription drugs, podiatrist, optometrist, dental,
physical therapy, ICF/MR, rehabilitative services, etc.

A state’s coverage of mandatory and optional benefits must be gcomparable across all
categorically needy groups (e.g., services must be the same for AFDC and SSI eligibles).
For medically needy groups, benefits must be the same within each group, but can vary from
group to group. Also, states’ benefit policies must be the same statewide.

States will now be allowed to impose nominal cost-sharing on HMO enrollees, consistent
with cost sharing guidelines for fee-for-service enrollees, However, States may not impose
premiums, enrollment fees, or similar charges upon categorically needy Medicaid
beneficiaries (e.g., AFDC, SSI). A State may not impose coinsurance copayments, ot
deductibles on any services for children, family planning, pregnancy related services,
emergency services, hospice, in-patient services for spend-down eligibles. A State may
impose nominal charges upon other services within Federal regulatory limits.

. Conference Agreement/MediGrant I - Under the Conference Agreement, States are not
required to provide a minimum benefit package to beneficiaries (exception immunizations to
children and pre-pregnancy family planning services and supplies). States would define
covered benefits and benefit levels. ’

Under MediGrant II states must provide the following guaranteed benefits to Jow income
individuals: inpatient and outpatient hospital Services, physicians surgical and medical
services, diagnostic tests, childhood immunizations, prepregnancy planning services and
supplies. States must provide the following guaranteed benefits to glderly and disabled

individuals: long-term care services.

Each State would be granted extremely broad discretion to impose cost sharing requirements
upon Medicaid beneficiaries. Although no premium could be charged on a family including
a pregnant woman or child with income below 100% of the Federal poverty level, these
groups could face nominal coinsurance, copaymcnts and deductibles. Even this protected
group could be subject to cost sharing for any services.

. Coalition Proposal - Retains current law mandatory and optional services. However, the
Secretary would define treatment under EPSDT.

Maintains most current law cost sharing protections, but eliminates the current law
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requirement that coinsurance, copayments, and deductibles be nominal and replaces it with a
requirement that such charges reflect income, resources, and family size of the beneficiary.

. NGA Proposal - The following services are “guaranteed” only for “guaranteed™
populations: Inpatient/outpatient hospital, physician, prenatal care, nursing facility services,
bome health care, family planning services and supplies, lab and x-ray, pediatric and family
nurse practitioner, nurse midwife services, EPSDT (but the “Treatment” in EPSDT would be
“redefined” in an unspecified manner). All other services are optional and long term care

[N

options would be “broadened.” ¢

n wi |
- The “treatment” component of EPSDT is redefined in an unspecified manner
- FQHC/RHC services are not maintained as mandatory services.

- States would have complete state flexibility in defining adequacy of covered benefits
--'the amount, duration, and scope of services ---withno federal standard against
which to assess state benefit plans.

- The plan is silent as regards comparability of benefits within and among groups, and
about statewideness of covered benefits. '

- The NGA proposal is silent on cost sharing.
Fall Back to Administration’

Mandatory benefits: The core benefits should continue to include the currently mandatory Medicaid
services as listed by the NGA. The administration has proposed pooled funding for FQHC and
RHC services in lieu of cost-based payments, which could address some of the governors’ concems
about including these benefits.

Adequacy - amoupt, duration, and scope: The statute must retain some standard for assessing the

adequacy of covered benefits beyond the list provided in the plan, such as the current requirement
that benefits be adequate to achieve their purpose.

Comparabjlity: Some degree of flexibility on comparability of benefits could be considered to allow
states to target optional services. Administration staff have asked the governors’ staff to help
develop a proposal under which comparability would not be required for the following:

a. for optional beneficiaries, all optional services

b. for mandatory beneficiaries, optional services would be divided into two categories
with input from govemnors’ staff:
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- some, such as personal care services, would not be subject to comparability
requirernents;

- others, such as prescription drugs, would continue to be subject to such
requirements (note: split of optional services into two categories to be
developed)

EPSDT: We can clarify the “Treatment” provision of current law to specify that comparability and
statewideness do not apply: states only have to provide those services which are not covered under
state plan amendments to children who receive EPSDT services. All other Medicaid recipients
would only be entitled to the services covered in the state plan amendments.

: me ions: HHS will pursue discussions with state staff to explore this
option. _

Cost Sharipg: President’s plan provides flexibility to exteng cost sharing to HMO enrollees.

Congressional consultation required.
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Federal Entitlement/Right of Action

. Administration Proposal - Preserves the individual federal entitlement to health care .
coverage for low-income individuals. This means that individuals who qualify for Medicaid
under today’s federal rules would be guaranteed coverage for a defined and meaningful
package of health and long-term care benefits. Individuals would retain the right to sue in
Federal as well as state court to enforce their entitlement.

. Conference Agreement/MediGrant II - Explicitly repeals an individual’s federal
entitlement to health care coverage. Individuals would not be able to sue in federal court if
denied eligibility by a state.

. Coalition Proposal - Same as Administration proposal.

. 'NGA Proposal - The basic design of the proposal is to prevent individual suits on benefits
in federal court. Individuals must exhaust state administrative remedies before going to state
court. Individuals and classes have right of action in gtate court only. After completion of
state court action, individuals can appeal to US Supreme Court. The Secretary can bring
action in federal court for individuals, but not providers or health plans. There is no private
right of action for providers or health plans.

once i T

- Repeals federal right of action for individuals;

-- Makes Medicaid sole federal statute conferring benefits on beneficiaries in which
enforcement would be barred from the federal courts.

-- Federal components of Medicaid that are common among the states should be
subject to consistent interpretation and administration, with efficiency and
predictability best served by the federal court system.

all Bac inistration’
The following clarification of the right to sue is possible:
Eligibility: Maintain the current law requirements under which individuals have a right of action in
federal court. However, it could be made explicit that a state administrative process must be
exhausted prior to filing in federal court on eligibility-related claims.
Benefits: A working group of staff and counsel in HHS and the White House are developing a

proposal for benefits under which the right of action for some benefit issues would remain in federal
court, others would be limited to state courts. The following is one approach:
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For individualized, fact-based benefit claims, exhaustion of a health plan or HMO process and a
state administrative process could be required, with appeal only to state courts of appropriate
jurisdiction, unless the claim exceeds a specified threshold amount.

An “individualized benefit claim™ would be defined as a claim by a recipient under this Title solely
that an error of fact has been made, under a contract, policy or practice that is not in dispute, in
deciding:

(2) whether to provide or cover a service for the individual, including a determination of

medical necessity or a decision as to amount, duration, and scope of services; or
(b) whether or in what amount to charge a co-payment or deductible to the individual.

Counsel are meeting to better develop these options.

Providers

The statute could be amended specifically so that there is no provider right of action on payment
rates. '

Congressional consultations required.
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Federal Financing
. Administration Proposal - The Administration’s proposal retains the current law federal

matching rate formula (Federal Medical Assistance Percentage, or FMAP). Under current
law, the matching rate in a state is based on per capita income in that state relative to the
nation. By law, the minimum FMAP rate is 50 percent and the maximum FMAP rate is- 83
percent.

Under the Administration’s per capita cap proposal, the federal limit for each state is based
on the state’s historical Medicaid spending level. All states receive the same growth rate.
Thus, there is little redistribution of federal funds across states.

. Conference Agreement/MediGrant IT - Under the Conference Agreement, each state can
choose its FMAP from among several options. The agreement also raises the minimum
FMAP rate from S0 percent to 60 percent. The effect of the Conference Agreement is to
reduce the amount of dollars a state must spend to draw down a given level of federal funds.
This approach could lower total (state and federal) funds spent on Medicaid.

Each state’s block grant depends partly on historical costs and partly on arbitrary
adjustments to a state’s historical costs. However, not state has its grant determined by the
formula in every year. Instead, grants are determined by the ceiling and floor growth rates.
The overall effect of the Conference Agreement’s block grant allocations is to favor lower-
income, high population growth states at the expense of higher-income, low population
growth states.

. Coalition Proposal - The Coalition Proposal also retams the current law FMAP formula.
The financing structure is conceptually similar to the Administration Proposal. However,
the specific methodology differs significantly. As with the Administration Proposal, there is
little redistribution of federal funds across states

. NGA Proposal - Would replace the current financing system with a combination of a fixed
federal payment, and an “insurance umbrella” for unexpected excess enrollment. The
minimum federal contribution to the financing of Medicaid would increase from 50 percent
to 60 percent, and states' use of provider tax and donation schemes (which are currently
prohibited) would be permitted.

Conce it la

- Need clarification of federal financing to assiire that it meets objective of federal
financing that adapts automatically to enrollment changes.

-- Need clarification of budget scoring in the context of a balanced budget plan.

- FMAP change could be very expensive for federal government; and/or could lead to
significant state defunding of program.
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-- Repeals provider donation and tax provisions that were enacted in recent years to
prevent states from using these approaches to refinance the real state share.

Fall Back to Administration’s Plan

Overall: We need to clarify with the governors how the federal financing actually works to assure
that it parallels our per capita financing methodology -- a methodology that served as the model for
governors negotiating on the plan.

State share: The FMAP formula should not be opened up in the current negotiations; it is potential
scoring problem under a per capita cap, and it could lead to substantial lowering of total funds
devoted to health care for the poor. However, establishment of some sort of inter-governmental
advisory comumission to examine the issue could be considered. A commission could also consider
the allocation of funds across states. |

Provider donations and taxes: The recently enacted restrictions should be retained.

Congressional consultation required.
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Quality: Nursing Homes and Manage(i Care

. Administration Proposal - For nursing homes, the administration retains current law.
Current law contains uniform federal standards and requirements for 1) quality of care 2)
survey and certification and 3) enforcement of standards. The duplicative annual assessment
review requirements PASAAR will be repealed.

Revises and updates managed care quality protections.

. Conference Agreement/MediGrant I - For nursing homes, retains broad federal
guidelines for quality assurance, but severely reduces the federal role in validating state
survey efforts and enforcing state and facility compliance.

No Quality requirements for states or managed care plans.

. Coalition Proposal - For nursing homes, retains current law. For managed care, establishes
‘new quality Tequirements, including statutory guarantees of accessibility and timeliness of
services, information-sharing requirements, prior authorization and grievance procedures,
and encounter data.

. NGA Proposal - Appears to maintains current nursing home quality standards, but
eliminates the federal role in monitoring nursing home quality assurance. The NGA
resolution makes no mention of quality assurance requirements or monitoring
responsibilities for Medicaid managed care.

Concerns with NGA proposal

- eliminates federal role in monitoring nursing home standards;
¥
- is silent on standards for intermediate care facilities for the mentally retarded
(ICF/MR);

- is silent on quality requirements for Medicaid managed care.
Fall Bac inistration’s Pla
The administration’s plan already repeals the duplicative annual review of nursing home patients
that was previously identifed by NGA as a problem, and it repeals outdated Medicaid managed care
requirements that the NGA identified as problemmatic, such as the “75-25" rule, and replaces them

with state quality assurance programs. There does not appear to be a strong programmatic or
political rationale for any further substantial revisions in quality standards.

Congressional consultations required.
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14| CENTER ON BUDGET
4J AND POLICY PRIORITIES

. Embargoed until 9:30 a.m. February 20, 1996

GOVERNORS PROPOSALS COULD LEAD TO SHARP STATE -
FUNDING REDUCTIONS IN MEDICAID AND AFDC

Combined State Funding Reduction Could Be as Much as §270 Billion

When assessing the budgetary effect of proposals to reform Medicaid and
AFDC, reductions in federal funding are only.part.of the story. -Federal reforms can
trigger even larger reductions in state funding for these programs.

The recent Medicaid and AFDC reform proposals endorsed by the National
Governors Association (NGA) are a case in point. Under the Governors proposals,
states could reduce their contributions for Medicaid by between $182 billion and $214
billion over the next seven years, compared with what states are projected to
contribute under current law, without losing a dollar in federal Medicaid funds. States
also could reduce the amount they spend on AFDC and welfare-to-work programs by
$28 billion and divert another $30 billion intended for use on these programs without
affecting the level of federal welfare block grant fund.'f. they receive.

Both Medicaid and AFDC are financed jointly by the federal and state
governments, Under current law, the costs of these programs are shared between the
federal and state governments in accordance with state “matching rates” established by
federal law. If a state’s matching rate is set at SO percent, the state pays half of
Medicaid and AFDC costs in that state, with the federal government paying the other
half. Thus, under current law, states that cut Medicaid and AFDC benefits to reduce
state costs automatically lose at least 31 in federal funds — and as much as $4 in
federal funds — for each dollar they reduce state contributions.

The Governors’ plan would change the Medicaid and AFDC financing structures
in ways that enable states ta reduce their fundmg for these programs by varying
degrees without triggering any further losses in federal funds. This fundamental
change in the incentives underlying the funding structures of these programs makes
substantial state funding reductions much more likely in the future.

The effects of the NGA proposals over the next seven years would include the
following.

. The Governors’ Medicaid proposal is inténded to cut federal funding for
Medicaid by between $59 billion and $85 billion over seven years. As
much as $182 billion to $214 billion in state Medicaid cuts could occur on
top of these federal cuts because states would be permitted to reduce
substantially their share of tota] Medicaid costs and stll receive their
maximum allowable federal funding.
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. Combined federal and state Medicaid reductions under the NGA plan
consequently could be as rnuch as $241 billion to $299 billion.

. The Governors’ plan also would provide states with broad flexibility to
deny Medicaid coverage to certain groups and to scale back the health
services Medicaid covers. States could scale back coverage substantially
to reduce Medicaid costs, enabling them to withdraw large amounts of
state funds. The result would be considerably weaker benefits offered
wnder Medicaid for millions who remain covered and/or the loss of
Medicaid coverage altogether for several million people. While cost-

.... .containment measures also could restrict costs, such measures cannot
reasonably be expected to yield more than a small fraction of the $241
billion to $299 billion in potential Medicaid funding reductions.

. The NGA plan also could lead to reductions of up to $28 billion in state
funding for AFDC, welfare-to-work, and related public assistance
programs, because current state matching requiremnents for welfare
programs would be replaced by a lower state funding requirement. In
addition, states would be permitted to divert $30 billion of their federal
welfare block grant dollars to other programs, using these funds to
replace state funds currently used in other areas.

. When only federal funding is considered, the NGA plan would lead to
funding reductions in Medicaid and welfare combined of between $50
billion and $80 billion. But when reductions in both federal and state
funding are considered, the potential reduction grows dramatically. The
NGA plan could lead to overall cuts in Medicaid and AFDC funding that
total as much as $290 billion to $350 billion over the next seven years.

Medicaid and welfare funding reductions of similar magnitude could occur
under the latest Congressional Republican budget offer. Under the Administration’s
latest budget, by contrast, the amount that states could reduce state Medicaid and
AFDC funding without losing additional federal funds would be about one-sixth of the
state funding reduction that could occur under the'NGA and Republican proposals.

As a result, the Administration’s plan could lead to combined federal and state Medicaid
and AFDC reductions only one-third the size of the overall reducbon that could occur
under the Governors’ and Republican proposals.

Medicald Funding Reductions

The Governors’ proposal does not specify the precise amount by which it would
reduce federal Medicaid funding. Several Governors have indicated, however, their
intent is to reduce federal funding over the next seven years by between $59 billion

2
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(the Administration’s proposed savings leve]) and $85 billion (the latest savings level
that Republican Congressional leaders have proposed). -

A reduction in the amount of federal funding provided to a state automatically
reduces the amount of state funding that a state must provide to meet its Medicaid
matching requirement. Currently, states must contribute between 25 cents and one
dollar for each dollar of federal Medicaid funding, depending on the state. Reductions
of $59 billion to $85 billion in federal Medicaid funding would enable states to
contribute between $48 billion and $69 billion less.

The Governors plan enables states to cut much more than $48 billion to $69
billion in state Medicaid funding, however, because it contains a key additional feature:
the percentage of total Medicaid costs that states must bear to receive their full federal
payments would be zeduced for at least 25 states. For example, for the 12 wealthiest
states, the percentage of Medicaid costs the state must bear would be lowered from 50
percent to 40 percent.

As a result, states would be able to withdraw even more state funds without
such action having any effect on the level of federal Medicaid funding they would
receive. This feature of the NGA proposal would enable states to reduce state
Medicaid funding by as much as $134 billion to $145 billion more without losing any
federal Medicaid block grant funds.

In combinatian, states could reduce state Medicaid funding by $182 billion to
$214 billion over seven years and still receive their full federal grant. The cambined
federal and state Medicaid reduction could total from $241 billion to $299 billion over
seven years, with program funding being reduced 19 percent to 26 percent in 2002,
compared with what CBO projects would be expended under current law.

The figures in the table show the maximum amounts states could withdraw
without such actions affecting the amount of fedefal Medicaid dollars they receive.
Under the Governors plan, states working to secure maximum federal Medicaid
funding would have to provide Medicaid matching payments up to a specified dollar

-Rotential Seven-Year Medicald Reductlons Under NGA Plan
(in billions of dollars)
wer Estimate Upper Estimate |
Federal reductions -59 -85
State reductions under existing matching rates 48 €9
State reductions due to changes in matching rates .  -134 -145
Total Poter_\tial Reductions u’
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amount for each state. States could provide more ;ﬂ\an this amount but would receive
no additiona) federal Medicaid funding as a reswult of doing so. .

Would states really institute state funding reductions on top of the federal
funding reductions? To answer this question, consider what it would mean if a state
rejected such a course and expended fully as much on Medicaid as the state is
projected to spend under cwirent Medicaid law. A state following such a course
would contribute large amounts of state Medicaid funding that secured no federal
funds in return. Furthermore, the federal government would reap all of the Med.tca.td
savings reahzed in the state; the state itself would secure no savings.

"'In short, the Govemors proposal would provxde stabes wlth a much greater
financial incentive to reduce furiding than has been the case in the past. Under current
law, states lose between $1 and $4 of federal Medicaid funding for each $1 reduction in
state Medicaid funding. Under the Governors’ proposal, states could reduce their
Medicaid contribution substantially without losing any federal money.

While some states might provide some additional, unmatched funds if the NGA
proposal were to become law, many other states probably would not. And few states
would be likely to provide as much state Medicaid money as they would provide if
current law remained in effect. The fact that various governors and other state officials
already are beginning to talk of cutting state Medicaid budgeb if a proposal like
NGA's is enacted is an early indication that state Medicaid funding reductions would
occur.

0

In many states, the most likely scenario is that the state would contribute as
much as needed to draw down its full federal block grant allocation, but no more than
that. The calculations in this paper show the amount by which state Medicaid
tresources would shrink if states spend no more than the amount needed to secure their
full federal allocations. These figures represent the maximum potential reductions in
state Medicaid funding that could ensue. (A separate Center analysis, Federal Caps and
State Matching Requirernents under the Governors’ Medicaid Proposal, explores these issues
in greater detail.)

Reduced Benefits and Coverage Would Occur

The Medicaid reductions under the Governors’ plan could increase the number
of persons without health insurance by several million people and could weaken the
benefits package for millions more who remain insuged. Under the Governors’ plan,
states would have the latitude to deny coverage to many groups and to weaken benefit
packages as they wish.
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. The Governors' proposal does not guarantee coverage to certain
vulnerable groups, including three million poor children over age 12 and
many poor disabled individuals.

In addition, many of those covered under the NGA plan could find their
benefit package far weaker than at present. States would essentially have
complete discretion to define benefits as they wish; they could establish
skeletal benefit packages for some groups of beneficaries that do not
come close to meeting current standards.

«  .The cost<ontainiment measures most often cited as being able to help

... reduce Medicaid costs — managed care and reductions in payments to’
medical care providers — might result in significant savings. But even
broad implementation of managed care and deep cuts in provider :
payments are not likely to achieve more than $27 billion to $46 billion in
savings over seven years.' This constitutes between one-tenth and one-
fifth of the potential reductions in Medicaid funding under the
Governors’ plan.

. In short, the depth of the potential Medicaid funding reductions under
the NGA plan far exceeds the savings that can reasonably be expected
from efficiencies in methods of delivery, such as greater use of managed
care, and reductions in payments to medical care providers. (The
Congressional Budget Office reached a similar conclusion in an analysis
of an earlier proposal that would have led to cuts of this size).

As a result, the combined effect of the reductions in federal funding and
the increased incentive for states to withdraw large amounts of state
Medicaid funding make it likely that many states would use their new-
found flexibility to scale back benefits and' coverage to a substantial

degree.

Use of Financing Gimmicks Would Result in
Additional State Funding Reductions

The Governors’ proposal also would repeal federal rules that prevent states
from using finanding gimmicks to secure federal funds without actually providing the
required level of state Medicaid contributions. These rules were enacted during the
Bush Administration in response to growing state use of gimmicks and sham financial
schemes to drcumvent the Medicaid matching system. The reductions in state

! For information on how these figures are derived, see Cindy Mann and Richard Kogan, The
Conference Budget Resolution would prompt cuts in Madicaid Eligibility and Benefits, Center on Budget and
Policy Priorities, June 29, 1995.
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Medicaid funding could be even larger than $182 billion to $214 billion if states again
begin to use such financing scams. (This issue, as well, is explained in the Center’s
accompanying analysis of the Governors’ Medicaid proposal.)

Reductions in State Public Assistance Funding

The Governors’ welfare plan also would enable states to withdraw funds without
losing federal dollars. The plan would repeal existing state matching requirements for
AFDC, emergency assistance, welfare-to-work, and child care programs. The current
matching requirements would be replaced by a requirement that each state contribute
at least 75 percent.of what it contributed-for-these programs in 1994. - -

As a result, states would be able to reduce their funding 25 percent below 1994
levels without losing any federal welfare block-grant funds? If all states did so, state
funding for welfare programs would be reduced $28 billion between 1997 and 2002/
compared with what states are projected to spend under current law.

As with Medicaid, same states could — and likely would — choose to
contribute more than the minimwn amount of funding needed to draw down their full
federal block grant allocation. Other states likely would reduce their funding by the
full amount allowed. The figure of $28 billion represents the maximum potential cut.

The Governors’ proposal also would permit states to transfer up to 30 percent of
their federal welfare block grant funds to one of several other programs. For example,
a state could transfer these federal funds to the Social Services Block Grant. States
currently pay for an array of sacial services largely with state dollars; the cost of these
services substantially exceeds the modest federal funding the Social Services Block
Grant provides. A state could save substantial state money by diverting funds from
the welfare block grant to the Social Services BlockGrant and using these resources, in
lieu of state dollars, to fund social service programs.

! The Congressional Budget-Office projects that, under current law, federal and state welfare casts
will exceed the 1954 level during the seven-year period from 1996 through 2002, growing modestly to
reflact such factors as population growth. Thus, the amount that states would be required to
contribute from state funds — 75 percent of state welfare funding in 1994 — would represent a
reduction of mare than 25 percent when compared with whnt statcs are pro;ened to expend under
current Law.

=
.‘7':

1 The welfare corderence agreement on which the Governors’ plan is based would permit states to
remain in the current law AFDC program during fiscal year 1996. CBO assumes that nearly all states
would take this option. Therefore, estimates of state funding reductions are calculated between fiscal
1997 and fiscal 2002, rather than over the seven-year period from 1996 to 2002.

[
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Between 1997 and 2002, this transfer provision would place in jeopardy $30
billion of federal block grant funds by allowing that amount to be diverted from
income support and work programs for poor families to other programs. Nor would
the amounts diverted to, say, social services programs necessarily increase total social
services resources since a state could reduce its own social serviee funding accordingly.
In effect, the $30 billion could become a form of general revenue sharing. States could
transfer the welfare money to certain other programs, reduce state funding on those
programs by an equivalent amount, and then use the withdrawn skate funds for any
purpose, including education, roads, football stadiums, or tax cuts.

If all states provided the funds necessary to. receive their full federal block grant
allocations but na more than.that — that is, if state-funding equaled 75 percent of each
state’s 1994 state expenditure level = and if states also transferred 30 percent of their
federal block grant funds for other purposes, the total amount withdrawn from cash
assistance and welfare-to-work efforts for poor families with children would total $58
billion over seven years. While not all states would follow this course and the total
funds withdrawn thus would be less than $58 billion over seven years, the amount lost
to these programs can be expected to be very substantial.

As compared to the Congressional welfare bill, the Governors’ proposal does
call for adding $4 billion in federal child care funding over seven years, $1 billion
additional in federal “contingency” funding for states experlencing increases in
poverty, and funds for federal job performance bonuses to states. States would be
eligible for these additional child care resources even jf they had withdrawn substantial
state resources from income support, work, and child care programs. The added child
care funding may in part supplant state resources that otherwise would be provided
for child care. More important, the Governors’ proposal would eliminate a provision
of the welfare conference report that would require states to maintain state funding at
100 percent of their 1994 level to receive federal contingency funds. This provision is
the only “carrot” in the Congressional welfare bill for states to maintain rather than
reduce funding for these programs. Under the Governors’ proposal, states could
secure additional federal contingency funds when poverty rose while reducing state
funding at the same time.

Combined Medicaid and Welfare Effects

The Governors’ plan would cut total fedml expendxtures for Medicaid and
welfare by between $S0 billion and $80 billion over seven years! These figures pale in
comparison with the reduction in state funding reductions that could ensue.

" A - [
* This range reflects the reduction in federal Medicaid expenditures of between $59 billion and $85
billion and increases in federal welfare expenditures of between $5 billion and $10 billion.

7
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Gnvcmora Plan Could Also Lead to Other Cuts In State Ald

for the Elderly and Disabled and the Weorking Peoor

Federal changes under consideration in several other areas, such as the Supplemental

Security Income program for the elderly and disabled poor and the Eamed Income Tax
Credit (EITC) for workers with low incomes, also could lead to reductions in state

funding. The NGA and Republican plans, but not the Administration plan, would allow
states to eliminate state SSI supplemental benefits. Under current law, about half the
states aze required to provide modest state SSI benefits as a supplement to federal SSI
benefits. (Federal SSI benefits, by themselves, Lift poor elderly individuals only to about
three-fourths of the paverty line.) Under current law, these state SSI beneﬁls are
estimated to.cest more.than $20 billion over the next seven years, - - -~ -

If the proposal to repeal the requirement for state SSI benefit supplements becomes
law, most states are unlikely to eliminate their state SSI benefits entirely, at least not in
the short run.  But repealing the existing mandate could lead to substantial reductions in
state SSI benefits in some states.

In addition, all three plans envision some reductions in the EITC. The reductions total

| $15 billion under the Republican plan, no mote than'$10 billion under the Governors

J plan, and $5 billion under the Admiinistration plan. These reductions would trigger

| modest additional EITC reductions, totaling perhaps several hundred million dollars over
seven years, in the seven states that have a state EITC based on the federal credit. The

state EITC reductions would likely be about three times larger under the Republican plan

than under the Administration plan.

The Governors’ plan could produce as much as $240 billion to $270 billion in
state funding reductions in these two programs. This includes $58 billion in potential
state funding reductions for welfare and related programs and $182 billion to $214
billion in potential state Medicaid funding reductions.' (This total does nat include the
potential for states to reduce state Medicaid fundmg further by “gaming” the Medicaid
state matching requirements.) : :

When the reductions in federal Medicaid and welfare funding are taken into
account, total combined reduction in federal and state fund.mg could climb as much as
$290 billion to $350 billion over seven years.

Comparison with Latest Congressional and Administration Plans

The Administration’s latest budget offer would yield a potential combined
reduction in federal and state funding for Medicaid and welfare of about $105 billion,
one-third the reduction that would occur under the Governors® and Congressional

iy
AN
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Republican propasals® The three proposals differ moderately in the amount they
would reduce federal funding. The largest difference occurs in the potential reductions
in state funding under these proposals.

The Administration proposal would permit states to reduce their Medicaid
funding about $45 billion without losing federal funds, compazed with $182 billion to
$214 billion under the Governors’ plan. In the welfare area, states would not be able
to reduce state funding under the Administration plan without forgoing some federal
funds.

The Admunistration approach does not preclude states from taking actions to
produce savings in welfare.and Medicaid. - It means; however, that if larger savings are
achieved, the federal government would share the savings with the states rather than
having the states secure all of the additional savmgs and the federal government
secure none of them.

4

' The potential combined reduction in Medicaid and welfare spending over seven years under the
latest Congressional Republican budget offer would be simdlar to the upper range of $350 billion
estimated for the Governors’ proposal.

* The figure of $45 billion is consistent with the Administration’s plan to reduce federal Medicaid
spending by $59 billion. The figure might be a few billian dollars higher if the Administration
includes special purpase grants to states that do not require state matching. At this poine, it is unclear
if the Administration will include such grants.
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‘'would pose a threat to pubhc health or- the
environment;

e Siting. construction, operation, and decommission-
ing of microbiological and bioredical facilitics;

e Transfer, lease, disposition, or acquisition of un-
contaminated land for hablta,t preservation or wildlife
management;

= Siting, constriction, operatlon. or decommlsswn-
ing of small water treatment facilities — those with a
capacity of less than 250,000- .gallons per day;

» Relocation and subsequent use of machinery and
equipment such as laboratory apparatus, electronic
hardware. and health and safety equipment;

» Restoration, creation, or enhancement of small
wetlands;

¢ Traffic flow adjustments on existing roads; and
. e Small-scale temporary measures to reduce mlgra-
tion of contaminated ground water.

The department said it plans to issue the rule in
final form in June.

DOE added that it determmed that the changes
would not constitute a major federal action under
NEPA. Therefore, the department said it did not
prepare an environmecntal assessment or EIS for the
proposed rule. -

Comments on the proposal are due by April 6. They

" should be sent to Carol M. Borgstrom director, Office
of NEPA Policy and Assistance, EH-42, U.S. Depart-

ment of Energy, 1000 Indepeiidence Ave. S.W., Wash- .

ington, D.C. 20585-0119. Alternatively, comments

may be sent to neparule@spok.eh.doe.gov via e-mail.
The - proposed rule may be reviewed at

http://www.eh.doe.gov/nepa on the Internet.

For more information on the proposal, contact

: Borgstrom at the above address, (202) 586-4600. D

Medlcald

' 'FINANCE COMMITTEE PRODS GOVERNORS
HATCH RA CONSTITUTIONALITY ISSUE

The Senate Finance Committee prodded governors
with questions about the National Governors’ Associ-
- ation Medicaid agreement Feb. 22 as disability cover-
age. benefits, and provider taxes emerged as some, of
the biggest problem areas.
In addition, Sen. Omn Hatch (R- Utah) raised the
possibility that the A_pIan Yo Yepeal the private
cause of action in federal courts over Medicaid er‘gl-
bllny and benefi itutional, noting
e provision- * mav require -further stidy an
minT ment™
—PHe governors who crafted the agreement faced

many of the same questions they were asked at a.

House Commerce Committee hearing Feb. 21, as sev-
eral Finance Committee members worried that the

. NGA proposal would give states too much diseretion
to define who is disabled and determine the amount,
scope, and duration of Medicaid benefits.

Both issues were being revisited by the governors,
who faced increasing pressure over the provisions and
the likelihood that Congress would reject the package
if those provisions were not changed.

Wisconsin Gov. Tommy Thompson (R) and Colorado

. Gov. Roy Romer (D) said they were discussing setting

"o the P
_Tr__m«mmmmmg_
e governars also are trying to clarify what condi-

" tions would allow the Department of Health and Hu-

( “That’s a weird situation. .
n

some form of benchmark for the amount, scope, and

‘duration of benefits, possibly using the wminimum

health maintenance organization or commercial

health policy in a given state. _gr_ada.Gov-Bub-M}Her_
(D) said_t

Icoverage for disability benems

1INk w

man Services to step in and file lawsuits in federal

. * court on behalf of individuals or classes, Miller said.
- This was'a crucial counterweight the gavernors put in

to allow federal courts to address Medicaid griev-

ances in some way, since individuals no longer would

be able to file federal lawsuits themselves. '
Thompson said any changes worked out by the

. governors would be passed on to the congressional

staffs who would write the legxslatwe language for the

' NGA proposal.

is Stale Enforcement Unconstitutional?

_ The repeal of the private right of action in federal

courts may be turning into a legal and constitutional’
issue, since individuals' would have to go through a

state administrative appeals process and then state
courts—not federal courts—to resolve any grievances

over eligibility or benefits.

They could petitian the U.S. Supreme Court if they
are not satisfied with state judges’ decisions, but legal
experts have questioned whether the Supreme Court
would agree to hear such cases when so many other
lawsuits are competing for docket space.

At the hearing, Hatch, who chairs the Senate Judi-
clary~Cummlttee sald there could be constitutional
problems if the federal courts have no opportunity to
review a federal statute, He said the Judiciary Com-
mittee staff may have to help the governors flesh out
the provision and write the legislative language “to
make sure this prowsxon is, at a minimum,
constitutional.”

- Mark Regan, a staff attorney with the National

Health Law Program,. said Hatch’s comments ap-

peared to suggest a legal conflict over the possibility
that a federal right to.Medicaid coverage would not be

enforced by the federal courts.

. It would be unusual, if
ot unconstitutional,” Regan said.

Michigan Gov. John Engler (R) agreed to work with
the Judiciary Committee on thé provision: “It would
be very bad for this (proposal] to be struck down and
have to go back to the same old system,” he said.

‘Wigh List’ Will Not Pass

The governors had to answer uncomfortable ques-
tions about their proposals to repeal all federal re- -
strictions on provider tamﬁp‘o?e?'to

eep states from padding their expenditures to draw
down additional federal funds—and to increase the
minimum federal match from 50 percent to 60 per-

cent of state expenditures, allowing states to spend
less to earn their federal funds.

Copyright © 1996 by THE BUREAU OF NATIONAL AFFAIRS. INC.. Washington, D.C. 20037
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“It cannot just be a wish list from governors. That is
not going to pass,” said Sen. Kent Conrad (D-ND).
~ . In both cases, ty_m%
governors who were not _in the
governors who were not part of the six-member Med-
icaid task force insisted on adding the stale match
“provision, while Florida Gov. Lawton‘Chiles
said the provider-tax provision also ‘was added by
* other governors. before NGA signed off on the task
force’s recommendations.
~ Romer said the reduced state match -.was one of the:
concerns raised by President Clinton .in discussions
with the governors. In addition, Miller gaid, the presi-
dent was concerned about the defmmon of disabilities
and the ‘governors' proposal to scale back the treat-
ments offered in the Early and Periodic Screening,
Diagnosis. and Treatment program for children.
At times, Romer did a better job of pointing out the
NGA plan's Weaknesses than the Finance Committee
members who were asking the quéstions. He warned
that_the lower state match could cost $200 billion in
Educed state_spending. and.even confessed that he
had ‘‘gamed” the 'systemn through prov1der-tax
schemes in the past before Congress imposed the
restrictions that the governors’ plan would repeal.
And when Sen. John Chafee (R-RI) asked whether
states could take advantage of a provision allowing
states to cover new populations up to 275 percent of
the federal poverty line, using the provision to force
Medicaid to pay for health coverage for state workers
.in that income range, Romer acknowledged that “it's
absolutely possible.”

No More Gaming .

Other governors disagreed on whether the provider-
tax provision would lead to .a repeat of the scams
practiced by states in the late 1980s.

“The short answer is, there are no protections keep-
ing states from doing the same thing,” Chiles said.

Thompson and Engler, however, said states er
would have an incentive to use ide to draw

down extra federal money, since most stat:

Increase their federal dnsnronnmmg_ejospmg]

(DSHT pavmen er would exist as
arate pavments under the NGA_proposal. -
And Engler denied that states would

use their new-

3 bojfom™ to
provide the skimpiest possible Medicaid programs,
noting that 62 percent of all Medicaid spending now is

we wanted a race to the botfom, ave alot o
money today with which we could begm that race. We
have not done it,"” Engler said.

Thompson assured committee members that “we -

are not here to game the system.” and offered to work
with thern to resolve any complaints because “we are
so eager to get something passed that we are willing
to work with you on anything.”

After the hearing, Thompsan said it would be “cata-
strophic” for some states if no Medicaid legislation is
passed within the next month because several states,
notably New York, dlready have factored Medncaxd
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savings into their 1997 budgets. “I see a train wreck

‘coming in the next couple of months” if nothing is

done he said.[1-
— By_Davzd Nather

. Mazardous Substances

OECD GROUP AGREES TO CONTROL LEAD, -
CREATE CHEMICAL RELEASE INVENTORIES

The Organization for Economic Cooperation and
Development’s Council on Feb. 20 approved Council
Acts to control lead exposure and create pollution
release and transfer registries among member coun-
tries, a U.S. official told BNA Feb. 22.

The OECD Council, which is composed of ambassa-

~dors from the 26 member countries, met immediately

following the OECD environment ministers meeting
on Feb. 20, according to Diane Beal, special assistant

-for international activities in the Environmental Pro-

tection Agency’s Omce of Pollution Prevention and
Toxics.

The OECD Council, Beal said, adopted four Conncil
Acts—the highest level of agreement among member
countries:

® A resolution supportmg a Mlmstenal Declaration -
on lead risk reduction approved by the environment
ministers;

e A recommendation implementing the, pollutant re-
lease and transfer reglstrles—publlcly available data-
bases similar to the U.S.’s Toxic Release Inventory:

.» A resolution on improving the envxronmenta] per- -
formance of the OECD; and .

« A recommendation on improving the environmen-
tal performance of governments. .

The Council is the highest standmg group of deci-
sion-makers within the OECD. A Council Act can
contain three types of agreements—decisions, recom-
mendations, and resolutions. A decision is the stron-
gest because it is considered binding, even though -
OECD does not have any enforcement mechanism.
Council Acts containing recommendations and resolu..
tions are less forceful and are non-binding.

"Council Acts, Ministerial Declaration

The most contested issue was a measure to address
lead — OECD'’s first attempt to collectively impose
controls on a commercial chemical.

At the Feb. 20 meeting, OECD’s cnvironment minis-
ters adopted a four-page declaration that lists 10 high-
priority activities to reduce risk of exposore to lead.
The Ministerial Declaration also provides for volun.

- tary initiatives by lead industries to share in the
" responsibility for action on lcad risk reduction.

Following the meeting of environment ministers,
the Council met and adopted a short Council Act that
calls for periodic oversight activities by the QECD
Environment Policy Committee to monitor risk reduc-

" tion progress on lead among member countries and

for creation of a framework for cooperative action

-with industry ‘among other activities.
© “What this is all about is taking a very positive step. :
* to control lead exposure and its worldwide impact on

Copyright © 1996 by THE BUREAU OF NATIONAL AFFAIRS, INC., Washlnglon 0.C. 20037
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TO: Carcl H. Rasco

FROM: Christopher C. Jennings
Domestic Policy Council

CC: Jennifer L. Klein

SUBJECT : Medicaid Benefits Update

There was a strange Governors staff plus one Governor (Leavitt)
meeting last night about the benefits issue. T don’t have all the
details, but it sounds like they asked NGA (through Carl) to
produce an option on the "adequacy" standard that is not only bad
policy, but undermines their credibility.

As you know,the current legal/regulatory enforcement of benefit
"adequacy" allows for very limited benefits and, as far as I know,
has not caused any problems with the states. Despite this, Carl
has been asked to draft up an alternative that would have states
using their insurance commissioner’s definition of benefits to
determine whether they were "adequate."

There are two major problems with this: First, there would no
doubt be different definitions of adequacy, even for the mandatory
benefits. (So, for example, one state could say 10 days of
hospital care was fine and another state could concude it was not
-- such an approach, in my mind, fundamentally undermines the
President’s and anyone elses reading of a national, guaranteed,
floor benefit.) Second, state insurance commissioners do not have
the same benefit packages that the Medicaid program does;
specifically their benefits usually don’t cover anything like the
nursing home and other chronic care benefit pacakges that Medicaid
does.

I am very concerned about this development for two reasons:
First, the only thing that we have really pushed the Governors to
do relative to the "guarantee" (other than to make sure their
financing formula works) is to fill in more acceptable details on
the benefits side. (There is ambiguity in the original NGA
resolution and they have some room to operate). If they can’'t
even move to us on this issue, it will be hard for us to continue
to make the argument that we think the worst fears of the advocacy
community are wrong. Second, if our job is to build on their
foundation and strengthen their and our position (as I think it
is), their work has to be viewed as credible. Approaches such as
this do not serve this purpose.



As you may know, there are a lot of people who would suggest in
the Democratic "base" to let them make this package as bad as

possible. (It is easier to throw rocks at it.) So, it is my
impression 1f we do not tell them about these things, few people
will. I have not talked with the Governors’ staffs directly about

this, but will attempt to raise this issue if ok with you? If you
happen to talk with Ray or other relevant players, would you be
wiling to raise this as well?

Thanks. ..

c]
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MEDICAID BLOCK GRANT FEVER
A Fever That Could Cost Countless Lives

by Mark Barnes
Block-grant fever is upon us: Eulogized in Lamar Alexander’'s campaign spceches. Touted by the
National Govemnors’ Association (NGA) in its "new" approach to Medicaid reform. Preached by the
Republican leadership in Congress. Despite this apparent stampede, the block-granting of Medicaid
remains one of the most contentious issues separating President Clinton and GOP congressional leadership

in ongoing budget negotiations.

On the one side, President Clinton has pledged full support for Medicaid’s entitlement status and for
federal cost-sharing for medical care for the peor. On the other, congressional Republicans seem equally
committed to ending Medicaid’s tap into the federal treasury by block-granting the program to states and

removing all meaningful federal standards on eligibility, benefits, quality of care and consumer protections.

The NGA’s bipartisan compromise on this issue, designed to "break the gridlock in budget regotiations,”

on balance is much closer to the Republican leadership’s approach than to President Clinton's:

m The governors would allow increased federal contributions to states with increases in people in
poverty. but would block-grant the program to the states, removing all federal oversight of

eligibility for disabled people and of HMO-type managed care programs for the poor.

m The govemnors would allow states to define the scope, amount and duration of medical benefits
that states must give to the poor, sc that Mississippi, for example, could decide that one hospital

day per year, on¢ nursing home day per year, and one doctor’s office visit per year for a poor
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elderly person or AIDS patient would be the full extent of medical coverage.

w The governors would end, once and for all, the right of Medicaid recipients to challenge denials
of medical services in federal courts; in New York and other states, that could mean a years-long
wait in the clogged state courts for any redress for coverage denials. AIDS and cancer patients

obviously do not have that time (o wait.

So what is the problem here? Why should we not trust these govermors in their wisdom to do what’s right
for their states? That is an easy question to answer: We need to remember that governors are a special
interest group themselves, seeking in this proposal about $100 billion a year in federal taxpayer money
without accountability to the federal government. What elected officials wouldn’t like to be handed
billions of doliars, never themselves have to vote 1o raise the money in taxes in the first place, and then
be subject to no oversight as ta how the money is spent? This is a patronage and power bonanza for the

governors and is reason encugh to be suspicious of the NGA approach to Medicaid.

A willingne-és to trust entirely in the wisdom of the states -- in Medicaid as in many other health and
welfare programs now being eyed for potential block granting -- puts at risk the many vulnerable people
who rely on Medicaid for their basic medical care and prescription drugs. Among these are people living
with AIDS, of whom about haif receive their basic medical care from Medicaid. Examples around the
country show the problems of Medicaid block-granting-without-strings. When states have acted alone,
as in defining optional benefits under Medicaid for persons with AIDS, the results on occasion have been

catastrophic.

Take, for example, Missouri, whose Medicaid pregram in the late 1980s refused to pay for AZT for

people with AIDS, and was forced to do so only by a lawsuit brought by AIDS advocates. Even today,
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under the "flexibility" of federal standards that leave many Mzdicaid coverage choices entirely up to the
states, the Texas and South Carolina state Medicaid programs will pay for a patient to be on only three
prescriptions per inonth, this although the advanced AIDS or terminally-ill elderly patient often needs ten

or more prescription drugs to sustain failing body systems.

Another 14 states do not even provide prescription drugs under their Medicaid programs to the medically
indigent. States have been left to make their own choices, and have done so, cften to the detriment of
terminally ill people whe then must choose between paying rent and getting the drugs and medical care

they need.

In AIDS, there is more danger now than ever before in leaving coverage decisions up to the states. Recent
treatment advances in drugs called protease inhibitars promise to extend the lives of people with AIDS
for years, making them feel better and able to continue to work. Yet these drugs are expensive, costing
about $14,000 per putient per vear. Will Alabama, or any state with governors and state legislatures

hostile to AIDS causes, decide to cover these drugs? [ doubt it.

For evidence, look at Tennessee, where the state senator heading the committee that ¢versees Tennessee’s
Medicaid program (TennCare) recently questioned whether the state ought to cover care of AIDS patients
at all: "Has anyone made a decision for taxpayers to psy for a bizarre lifestyle?," he said in early
February, in response to reports of the promise of these new AIDS drugs. Or as a remarkably literate and
well-informed woman in Topeka, Kansas, put it, in her written response to a C-SPAN broadcast of a
speech in which I criticized the NGA's Medicaid block-grant proposal: "Our governor will prioritize our
block grant money -- the children, poor, elderly, disabled v/ill be cared for. You'li have to find someone
in your group te pay for your irresponstble sex life." Leaving aside her presumptions about my sex life,

would she think the same, I wonder, of ¢iderly people crippled by heart disease or cancer from years of
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choosing to gorge on red meat and cigarettes?

Our federal government’s purpose is to assure the common, nattonal good. In an epidemic that knows
1o state boundaries, that affects all of our families and communities, the way to approach Medicaid and
other vital prevention and care programs is not just to punt the issue to the states and hope for the best.
Judging from history and motives, there is more reason to have confidence in the federal government than
in the beneficent governors, a prominent Tennessee senator, and a lady from Topeka, with all she
represents. In AIDS, the cost of block-granting without accountability would be measured in lives
needlessly shortened and lost. Regardless of what the governors think, we as a nation should not be
willing to pay that price.

# B H

Mark Barnes is executive of AIDS Action Council, the only national organization devoted solely to
advocating on federal AIDS policy, legislation, and funding. Founded in 1984, AIDS Action represents

more than 1,000 community-based AIDS service organizations nationwide.



MEDICAID AND THE NGA RESOLUTION: DISCUSSION POINTS

Status Update On: Meetings with the Governors/Congressional Hearings

Administration Proposal and Commonground with the NGA Resolution:

(1)  The establishment of a new financing mechanism that links and constrains
federal financing to enrollment;

2) The repeal of the Boren amendment; and

(3)  The liberation of states from the waiver process.

Outstanding Issues Related to NGA Resolution:
(1)  The "Guarantee;"
2) Second Tier, But Critical Issues; and

3) The Title XIX Debate.
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PRIVATE RIGHT OF ACTION

A Federal Private Right of Action is Important to Maintaining the Guarantee. The
Governors (and the Congressional conference report) have eliminated any federal cause of
action by Medicaid beneficiaries. Claims brought by individuals to enforce their rights under
Medicaid would be limited to state courts and state law. Only the Secretary of Health and
Human Services could bring an action in federal court on behalf of Medicaid beneficiaries.

The Governors want to reduce the number of Medicaid cases filed. In addition, they do not
want court decisions from federal courts in other states to have any effect on how they run
their Medicaid programs. While, under their proposal. cases heard in other states' courts
would no longer have precedential value, it is not likely that fewer cases would be filed; they
would simply be filed in state court.

You have taken the position that vou support maintaining the guarantee under Medicaid.
Since the inception of the Medicaid program, a person eligible for Medicaid has had both a
guarantee of access to certain services and the right to enforce this commitment. A
"guarantee” without a right to enforce it and a remedy for its deprivation is a hollow promise.
We believe that preservation of the federal cause of action for individuals to enforce
Medicaid eligibility assures this guarantee.

. Consistent Interpretation. Those aspects of the Medicaid program that are common
to all states -- like eligibility -- should be consistently interpreted and administered.
The basic guarantee of who is covered should be uniform across the country; without
a federal cause of action, it will not be. For example. under current interpretations, a
woman who has a miscarriage is considered "pregnant” and therefore eligible for
services for complications arising from the miscarriage. Under the Governors' plan, if
a state improperly denied those services, she could no longer go to federal court to
enforce her right. The issue would instead be litigated in fifty states; in some states,
she would receive care while in others she might not.

. Significant Limitation of Remedies. The remedies available under state law are
generally more limited than under federal law. Very few state laws allow beneficiaries
to obtain injunctions against the continuation of policies found to be unlawtul or to
recover attorneys fees.

The Governors (and the conference report) claim to maintain a right to sue in federal
court through the Secretary of Health and Human Services. However, this poses three
problems: (1) the Secretary can sue only if a state is in "substantial noncompliance"

-- a much higher standard than exists today; (2) the Health Care Financing
Administration will become involved in greater numbers of lawsuits and face
significant new administrative burdens; and (3) it is unclear what remedies are
available. If the only remedy that the Secretary can seek is the withdrawal of federal
funds, this would cause significant harm to the beneficiaries that the Secretary is
supposed to represent (and might even make this remedy unusable).



. Departure from Other Federal Statutes. Eliminating the federal cause of action
would single out Medicaid as the one federal statute that confers individual rights that
could not be enforced in federal court by its intended beneficiaries. Such an
unprecedented step would be seen as a signal ot second-class status and would set off
a massive reaction trom beneficiary groups and their allies.

Your Proposal Increases Flexibility While Maintaining the Guarantee. Under your plan.
vou eliminate causes of action by providers over payment rates by repealing the Boren
Amendment. This removes state officials' greatest source of concern over litigation. You
could also eliminate health care providers and plans right to sue in federal court for any
reason.

Your proposal maintains current law on private enforcement of beneficiary rights under
Medicaid. You could take steps to address the Governors' concerns by separating eligibility
claims from some benefits claims. On eligibility issues, which are most closely linked to the
concept of a guarantee, individuals would retain their current right to bring suits in federal
court. However. individuals would be required to exhaust a state administrative process
before filing in court. Most claims involving benefits would be heard only in state courts. A
benefits claim could be heard in federal court only if there were an allegation that the state
plan or a contract between the state and a provider violated a provision of federal law.

Under this approach:

. There would be no suits by health care providers or health plans over reimbursement
rates or any other issue.

. Everyone filing a claim would be required to exhaust administrative remedies. A
recent survey of state Medicaid agencies found that in the 40 states that responded,
less than 5% of fair hearing decisions were appealed to a court. In California, for
example, 4,600 fair hearings were held and less than 1% were appealed. In
Wisconsin, 376 fair hearings were held. and 8 (2%) were appealed. (Texas Legal
Services Center, 1994)

. Most disputes over benetits would be heard in state court.
. Claims brought by individuals over eligibility would be heard in federal court. Across

the country, there were 6 reported cases over eligibility in 1994, 8 in 1993, 6 in
1992 and 8 in 1991. (National Health Law Program, Inc.. 1995)



February 19, 1996

MEMORANDUM FOR THE PRESIDENT
FROM: Carol Rasco, Laura Tyson and Alice Rivlin

SUBJECT: National Governors' Association Medicaid Resolution

This memo highlights our major concerns with the National Governors' Association (NGA)
Medicaid resolution. It summarizes these concemns, outlines our current position with regard
to each issue, suggests some possible fall-back positions, and provides you with a reading of
the Democratic Governors' positions on each of these issues. It also includes a summary of

. the Hill and Interest Group reaction to the resolution. We thought you might find this to be
useful background information for our Medicaid meeting with you tomorrow moming.

Background

Governors Chiles, Miller, Romer, Engler, Leavitt, and Thompson are coming back in town
tomorrow. They are scheduled to testify at Medicaid hearings on Wednesday and Thursday
before the House Commerce and Senate Finance Committees. The Governors' testimony will
focus on the recently adopted National Governors' Association resolution, and they will
attempt to begin to fill in some of the details behind this resolution. Next week, Secretary
Shalala has been invited to appear before the Senate Finance Committee to outline the
Administration's response to the NGA resolution.

The six Governors will also meet for three hours on Wednesday evening. The Democratic
Governors want to continue to work closely with us and will meet with us tomorrow before
meeting with the Republican Governors. They rightly believe they achieved a significant
victory by getting the Republicans to agree to a new financing mechanism that ensures that
"dollars follow people.” They also believe that there are a number of provisions that were
vaguely drafted, which have been interpreted by many as extremely problematic (such as the
NGA benefits section), that can be "clarified" through the normal NGA policy development
process. Having said this, the Democratic Governors also acknowledge that they are a
number of significant flaws in the NGA agreement that should be addressed.



Where We Agree with NGA

Before outlining our differences and concerns with the NGA resolution, it is important to
summarize briefly where we have significant agreement. Your Medicaid reforms include at

~ least 12 NGA-endorsed flexibility recommendations, including arguably the three most
important structural changes:

(1)  The establishment of a new financing mechanism that links and constrains
federal financing to enrollment through the use of an open-ended "umbrella”
that assures that "dollars follow people" and that states are protected from
economic downtumns;

(2)  The repeal of the Boren amendment and other federal provider
reimbursement requirements; and

(3)  The liberation of states from the waiver process for:

° Managed care
° Home and community-based care
° Coverage expansions up to 150 percent of poverty

- Outstanding Issues Related to NGA Resolution

There are three sets of issues that will be debated in the legislative process: (1) the
"guarantee"; (2) second tier issues; and (3) the Title XIX debate.

The "Guarantee.” Those issues that are directly related to the Medicaid "guarantee”
(financing, eligibility, benefits and enforcement) will demand most of your attention
and are the focus of this memo.

Second Tier, But Critical Issues. There are "second tier" issues, such as nursing
home standard enforcement, financial protections for families (like spousal
impoverishment), and managed care quality assurance, that will require Administration
attention should negotiations progress. These issues helped us personalize the
Republican Medicaid cuts and they are viewed as critical by most Democrats.

(For example, Senator Pryor feels strongly about the nursing home enforcement issue.)

The Title XIX Debate. Finally, the Republican desire to repeal title XIX and
substitute a new Medicaid title raises a host of concerns. Drafting a brand new title
for Medicaid in the limited time we have left in this Congress would inevitably lead to
unforeseen legal, policy and political consequences. This would include having to
determine how to deal with case law —— such as what is the definition of "medical
necessity" —— that has developed over the past 30 years. Perhaps most importantly,
taking this route would place us in an untenable bargaining position; we would have to
give "chits" just to "reinstate” provisions that are current law.
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THE NGA RESOLUTION AND THE GUARANTEE: ADMINISTRATION POSITIONS

“There are four elements that make up the Medicaid guarantee: financing, eligibility, benefits,
and enforcement. Each of these elements is inextricably linked to the others and changes to
any one of them must be carefully constructed to avoid undermining the foundation of the
guarantee and the program. The following outlines the primary concerns we have with the
proposal and summarizes current and possible fall-back Administration positions on these
issues.

1) Financing Concerns:

The NGA proposal uses a financing mechanism that is different from ours but that
also assures that dollars follow increases in enrollment. However, it has the following
problems:

° States are guaranteed their base formula allotment even if they choose to
reduce coverage. This provision —— drafted for states like Michigan -~ is a
significant departure from the historical Medicaid federal/state partnership,
where federal financing support rises and falls with changes in coverage.

° Many states can reduce their state Medicaid matching requirement.
This provision —- hastily inserted for Governor Pataki —— would significantly
decrease overall Medicaid spending OR significantly increase Federal spending.
It would reduce the maximum state match from S0 percent to 40 percent. If
federal spending is capped and all states matched at their minimum levels, the
matching rate change would reduce total Medicaid spending by an additional
$140 billion over seven years (on top of the already assumed $85 billion in
federal savings and $65 billion in state savings). This could lead to large
estimates of coverage loss unless the major eligibility and benefit protections
mentioned later in this memo are assured. If federal spending were not
capped, the cost-shift resulting from the lower state match would totally offset
the $85 billion in federal savings.

(] States could substitute state tax dollars with revenue raised through
provider taxes and donations. Since this is "borrowed" money, it would
effectively reduce states' real spending on Medicaid. Because this would make
it easier to raise state matching dollars, CBO (and OMB) would likely conclude
that this provision would also significantly reduce Federal savings.

Administration Position: Our CBO-scored per capita cap approach to Medicaid cost
containment has a "dollars follow people" mechanism that is more direct than the
NGA umbrella and does not include any of the problems mentioned above. We would
keep the current matching formula, but propose that a national commission be
established to make recommendations on how to address perceived inequities.
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)

3)

Possible Fall-Back Position: The Republican Governors are likely to refuse an
Administration-like per capita cap financing mechanism. We may be able to live with
a NGA-like financing approach if, as the Democratic Governors' intended, it truly
allows dollars to follow people and if the state matching reduction and the provider
tax/donation provisions are fixed. Governors Chiles, Romer, and Miller all have
indicated they share our concerns with these provisions and support our position.
(In fact, the six "Medicaid" Governors never discussed the provider tax and state
matching reduction issues; they were added as last second amendments to the
resolution.)

Eligibility Concerns:

° Repeals current law that phases-in coverage for 1.5 million poor children
between the ages of 13 and 18. OMB estimates a maximum of $6 billion in
federal savings if all states do not phase—in coverage. (This would overtum a
law enacted by President Bush in 1990.)

° Allows states to define disability, subject to HHS approval, instead of
requiring all states to meet a minimum federal definition. This proposal
could result in widespread variation in eligibility determinations among states
and could threaten the eligibility guarantee for people with disabilities.

Administration Position: We retain the kids phase—in and use the welfare reform's
approach to address the Governors' concern about disability eligibility abuse. This
gives Governors the option not to designate as "disabled" those persons who are
alcoholics and chemical and substance abusers, as well as tightens the eligibility
definition for children under SSI.

Possible Fall-Back Position: No fall-back for the kids coverage expansion. On
disability, we could limit eligibility for other groups if the Governors can demonstrate
that there have been eligibility abuses. If this compromise is still not acceptable, we
could consider allowing states to define disability, but with much stricter criteria that
the Secretary must use to evaluate designations. (This latter approach needs to be
politically vetted.) The Democratic Governors would probably be fine with either
of these positions, although Governor Romer thinks the states should not be
defining disability eligibility.

Benefit Concerns:

° Eliminates the current "adequacy" requirement for benefits and gives
states unlimited discretion to determine the amount, duration and scope of
services within benefit categories. Under these provisions, the HHS
Secretary would have no legal basis for concluding that a one—day hospital
benefit was insufficient to meet the federal requirement for a hospital benefit.



)

° Repeals current statewideness and comparability requirements for optional
benefits. Without these provisions, states could offer different benefits to
different groups of recipients or provide different benefits in different areas of
the state. For example, states could decide to provide a no-deductible/no cap
prescription drug benefit for a disabled person who had a stroke and a drug
benefit with a $500 deductible and a $1,000 cap for a person with AIDS.

° May repeal the statewideness and comparability requirements for
mandatory benefits. If this is the case, states could offer 5 months of hospital
services for children and 2 weeks for the disabled.

° Redefines the treatment portion of EPSDT (Early and Periodic Screening,
Diagnosis and Treatment) so that states need not cover all Medicaid
optional services for children.

Administration Position: The Administration maintains that these concerns must be
addressed or the national guarantee to benefits is legitimately called into question.
Your proposal retains the current benefit package and protections. On EPSDT, it
clarifies that benefits provided to children under the treatment requirement need not be
given to any other population (under the comparability requirements.)

Possible Fall-Back Position: Maintain the benefits adequacy standard. Maintain
current protections for mandatory benefits, but negotiate significant changes in the
requirements on the optional benefits, including eliminating or significantly liberalizing
current comparability and statewideness requirements. Negotiate further modifications
to the "treatment” requirement within EPSDT, including that the requirement need not
extend beyond a certain age group OR the possibility that the benefits provided need
not exceed the states' optional package. (These are "hot-button" options that would no
doubt have to be carefully roiled out if pursued.) The Democratic Governors
support retention of the "adequacy standard,” but —- like the NGA ~- have not
yet finalized their position on the other benefit issues.

Enforcement Concerns:

) Eliminates any federal cause of action under Medicaid by beneficiaries,
health care providers and health plans. Claims brought by individuals to
enforce their rights under Medicaid would be limited to state courts and state
law. Only the Secretary of Health and Human Services could bring an action
in federal court on behalf of Medicaid beneficiaries.

There are four major concerns with this proposal. First, the eligibility would
vary between states because state courts would interpret the law differently;
the same person could be covered in one state but not in another. Second,
fewer remedies would be available under state law than under federal law.
Third, Medicaid would be the only federal statute that confers individual rights
that could not be enforced in federal courts by its intended beneficiaries.



Finally, the HHS Secretary would be unable to litigate adequately on behalf of
individuals because there would be significant new administrative burdens
placed on the Department and because the only remedy available to the
Secretary would be the withdrawal of funds to the state.

Administration Position: We repeal the Boren amendment and make 1t clear that
providers have no right to sue over payment rates. We retain current law for
eligibility and benefit claims brought by individuals.

Possible Back-Up Position: In addition to the outright repeal of the Boren
Amendment, we could also eliminate the private right of action by providers and
health plans completely (so that they could no longer sue over provider qualifications
or other issues not related to reimbursement).

On causes of action brought by recipients, we could follow up on a suggestion made
by Governor Chiles and propose separating eligibility claims from some benefit
claims. Under this approach:

L There would be no suits by providers health plans over reimbursement rates or
any other issue.

L Everyone filing a claim would be required to exhaust administrative remedies.
A recent survey of state Medicaid agencies found that in the 40 states that
responded, less than 5% of fair hearing decisions were appealed to a court. In
California, for example, 4,600 fair hearings were held and less than 1% were
appealed. In Wisconsin, 376 fair hearings were held, and 8 (2%) were
appealed. (Texas Legal Services Center, 1994.)

° Most disputes over benefits would be heard in state court. Benefits claims
would only be heard in federal court if there were an allegation that the state
plan or a contract between the state and a provider violated federal law.

° Claims brought by individuals over eligibility would be heard in federal court.
Across the country, there were 6 reported cases over eligibility in 1994, 8
in 1993, 6 in 1992 and 8 in 1991. (National Health Law Program, Inc., 1995.)

This is not a high priority issue for the Democratic Governors, and we believe
that they would support our approach. However, they have reported that the
Republican Governors have a philosophical aversion to any Federal right of
action. What is clear from our conversations with the NGA staff, though, is that
the Governors have not focused on this issue in any great detail.

Conclusion

We hope this information is helpful to you in deciding how the Administration should
position itself on the Medicaid front. Attached is a background document on the
congressional and interest group response to the NGA proposal. '
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CONGRESSIONAL AND INTEREST GROUP RESPONSE TO NGA

Hill Response to the NGA Resolution: Most Republicans, through the RNC and
comments by the Speaker, are strongly embracing the NGA proposal. They claim
that it is a virtual mirror-image of their Medigrant proposal. The RNC is literally
passing out paper declaring "victory.” The only exception to a complete endorsement
from the Republicans is related to their perception of the financing mechanism. They
are sending signals that they oppose the open-ended nature of it and are suggesting
that they may push for some type of cap. (The Democratic Governors have already
indicated that they would "walk" from the deal if this occurred.)

Republicans appear to want to push a "bipartisanly-supported NGA" bill out and dare
us to criticize it. It is for this reason that they have so quickly scheduled hearings for
this Wednesday and Thursday, and have invited Secretary Shalala to testify next week
before the Finance Committee. Having said this, they are reportedly being responsive
to NGA calls to not prematurely unveil a Republican "NGA Medicaid" bill and risk a
meltdown of the bipartisan agreement. There is no question, however, that they are
(behind the scenes) drafting legislation and attempting to get CBO to score it and it is
not inconceivable that they may introduce something prior to Secretary Shalala's
testimony.

The Republican reaction has fueled the suspicions of the Democrats and, with
extremely few exceptions, there has been a generally negative reaction to the NGA
proposal. The "base” Democrats, like Henry Waxman, have been extremely critical of
the proposal and have charged that it offers no guarantee and may even be a block
grant in sheep's clothing.

Congressman Stenholm and Congressman Dingell were apparently quite disappointed
in the lack of state accountability, the reduction in state match, and raised concerns
about the adequacy of the legal enforcement provisions. They argue that it is not
unreasonable to expect a federally-enforced, national eligibility and standards floor in
return for a large federal investment. To back up their point, their staffs have been
circulating a chart that shows how the coalition proposal would provide $840 billion to
state Medicaid programs, at the same time the states are trying to significantly
decrease their Medicaid expenditures. '

On the Senate side, Senator Breaux distanced himself a bit and called for hearings so
he could fully understand the implications of the proposal. His staff reports that
Senator Breaux thought the Democratic Governors were going to be able to "cut a
better deal than they did.” On the moderate Republican side of the aisle, Senator
Chafee privately raised concerns about the proposal and suggested it appeared to be
something akin to a federal maintenance of effort with too little accountability.



Clearly, however, both Senators' Breaux and Chafee want to keep the Medicaid
discussions alive for the sake of a budget deal and will continue to avoid being overly
critical in public. According to Senator Breaux's staff, the primary authors of any
alternative Medicaid bill will likely be Senator Chafee and Senator Graham. Lastly,
there are also reports that Senator Roth's staff is working with the House Commerce
Committee to draft up their own version of the "NGA resolution.” Since they have
fairly "green" Medicaid staff who have previously worked at the House Commerce
Commiittee, it is likely that their bill will largely mirror the House Republican bill.

Interest Group Response to the NGA Resolution: We have received only

negative reactions from the groups, including the unions, the American Hospital
Association, the American Academy of Pediatrics, the Children's Defense Fund, the
Alzheimers' Association and the Consortium for Citizens with Disabilities. The groups,
particularly those who represent children and the disabled, feel that enactment of a
proposal like the Governors' resolution would significantly increase the number of
uninsured and renege on what they believe is a jointly-held commitment with the
Administration to expand, or at least not reduce, the number of insured. The AIDS
groups are particularly concerned because they greatly fear the benefit changes and the
state—by-state definition of disability provision.

The other interest groups are largely staying quiet and waiting to see how we respond
to the likely "clarifying" changes expected to emerge from the NGA over the next
week or so. Some of them are taking this position because they do not want to
undermine our position. Others are holding off because they want to be perceived as
"players” in the upcoming negotiation.

The Office of Public Liaison believes that your strong stand on Medicaid has built
bridges that extend far beyond the traditional Medicaid constituencies. Public Liaison
believes that significant changes from these groups' perception of our past Medicaid
position may damage this strong alliance and may be difficult to repair.



