
MEMORANDUM 

March 12, 1996 

TO: Carol Rasco, Laura Tyson, and Alice Rivlin 

FR: Chris Jennings and Jennifer Klein 

RE: Overview of NGA Draft Legislative Language 

cc: Gene Sperling, Nancy-Ann Min, Elizabeth Drye 

Attached is a document prepared by the Department of Health and Human Services 
which provides an overview of the NGA draft legislative language. I have placed asterisks by 
the issues that will probably cause the most difficulties. 

It is interesting to note that a large portion of the draft bill comes from the Conference 
Agreement. Of the 66 total pages in the draft bill (excluding the sections on Spousal 
Impoverishment, Nursing Home Quality, and the Drug Rebate Program which are largely 
copied from current law), only 14 are actually new and not from the Conference Agreement. 

I hope you find this information useful. Please feel free to call me at 6-5660 with 
any questions or concerns. 



OVERVIEW OF NGA DRAFT LEGISLATIVE LANGUAGE 
10:00 Tuesday 3/12/96 

Structure 

• New title of Social Security Act: Consistent with NGA outline and Conference 
Agreement. 

• The NGA bill appears to be base.d on the Conference Agreement, with modifications in 
those areas where the Governors had explicit policies which differed from the Conference 
Agreement. Wherever the governors did not have a specific position on an issue, the 
draft bill language generally defaults to the Conference Agreement. 

For example, the draft bill frequently refers to Title XXI, which exists under the 
Conference Agreement but not under the NGA plan. 

Of the 144 pages in the draft legislation, only about 23.2 are new--the rest of the 
pages are taken from the Conference Agreement. 

If the sections on Spousal Impoverishment, Nursing Home Quality, and 
the Drug Rebate Program are not included--because they are largely 
copied from current law--there are only 66 total pages in the draft bill, of 
which only about 14. l are actually new and not from the Conference 
Agreement. 

Federal Right of Action 

• Consistent with NGA outline. 

Eligibility 

• Mandatory populations - Generally consistent with NGA outline; consistent with the 
Conference Agreement. 

• Optional populations -- Unclear. 

;k. 

The bill is silent in discussing the "optional" eligible. (TI1e section on definitions 
makes reference to optional populations, but they are not listed in the eligibility 
section of the draft bill. This section is consistent v.rith the Conference 
Agreement.) 

Limitations on Eligibility -- Expands on NGA documents, consistent wirh Conference 
Agreement 
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•. 

• 

The bill requires States to report whether they impose any restrictions on 
eligibility based on age, residence, spend-down status, immigration status, or 
employment status. This clause implies that States are permitted to restrict 
eligibility based on these factors. While such limitations were never mentioned in 
previous NGA documents, they were included in the Conference Agreement. 

Disabled Eligibility -- Consistent with Conference Agreement and NGA outline, with the 
following two exceptions: 

While the 2/27 revisions gave States three options for how to define disability, 1he 
bill does n.:>t contain these options. Rather, it simply states that States will defme 
disability. 

The bill limits the 209(b) exception to States who currently use it. This provision 
was not included in previous NGA documents. 

• Disabled Set-Aside -- Consistent with NGA outljne. Higher than Conference 
Agreement. (90% versus 85%) 

• Medicare populations -- Consistent with NGA documents, including the 2/27 revisions. 

The bill provides SLMBs and QDWis the same guarantees as QMBs. It also 
allows States to pay Medicaid rates for services provided to these individuals. 

• AFDC D;Qpulatjons -- Consistent with NGA revisions. Conference Agreement is silent on 
this point. 

• Welfare-to-Work -- Inconsistent with NGA revisions. Conference Agreement is silent on 
this point. 

• 

\Vhile the 2.'27 revisions guaranteed Medicaid eligibility for one year for people 
transitioning from welfare to work. the bill does not mention this issue. 

Measurement of income - Expands on NGA documents; consistent with Conference 
Agreement 

The bill eliminates the current requirement that States must use AFDC 
methodology for measuring income and assets when determining eligibility. It 
allows States tc decide how income and assets should be measured. 

2 



Benefits 

• ''Guaranteed" benefits -- Mostly consistent with NGA outline (and broader than the 
Conference Agreement). However, the bill expands on previous NGA documents with 
the following two provisions: 

Family planning services: The bill limits these to "pre-pregnancy family planning 
services". Th.is term is not defined. The Conference Agreement did define 
"family planning" as pre-pregnancy only. 

FQHCs and RHCs: Services provided through these entities are included on the 
list of "guaranteed" benefits for the first two years only of the new program. 

• Qpiional benefits: Expands on NGA docwnents ill the following areas: 

~· 

• 

Insri.tu.tions for Mental Disease: The bill allows State Medicaid programs to pay 
for services provided at IMDs for individuals between the ages of 21 and 64. 

Over-the-Counter Drugs: The bill includes over-the-counter drugs as an optional 
service. 

Abortion: The bill states that abortion is pennitted only in the case of rape or 
incest or to save the life of the mother. This would be the first time that the use of 
federal funds for abortion services would be statutorily defined. 

Amount. Duration. and Sco_pe -- Consistent with original NGA outline and Conference 
Agreement; dces not include the standards for ADS which were included in the 212 7 .. 
rev1s1ons. 

Comparability and Statewideness -- No provision; consistent with NGA outline and the 
Conference Agreement. 

• EPSDT-- Treatment component is consistent with NGA; mles about qualified providers 
Me an expansion of previous NGA documents. (The Conference Agreement does not 
address EPSDT; it would be left to the states to define.) 

• 

Qualified providers: The bill eliminates the current requirement that States must 
allow any qualified provider to provide EPSDT services. 

Vaccines for Children: Expands on previous NGA documents; consistent with the 
Conference Agreement. 

While previous NGA documents did not address this issu~, the bill would repeal 
VFC effective the day of enactment. 

3 



• Drug Rebate Program: Consistent with NGA's 2127 revisions; identical to Conference 
Agreement. 

Quality of Service 

NursingH~ 

• Qpality Standards: They appear to be consistent with NGA documen8. 

• &deral Role in Enforcement: This role is still unclear; further review is required. 

Managed Care: 

• There are no provisions on managed care quality; this is consistent with NGA documents. 

ICF/M.R:. 

• There are no provisions on ICF-MR quality; this is consistent with NGA documents. 

Service Delivery 

• Allows states to use any delivery system. This is consistent with the NGA documents 
and the Conference Agreement. Expands on NGA to include solvency standards and 
capitation rate setting that is consistent with the Conference Agreement. 

Payment Flexibility 

• BQE:n Amendment: Consistent with NGA docwnents and the Conference Agreement. 

• FQHCs and RHCs: Consistent with NGA documents; inconsistent with the Conference 
Agreement. 

Indian Health Service 

• Tue States' Relationships with ms facilities: Expands on NGA doc.uments; consistent 
with Conference Agreement. 

While the NGA documents did not address this issue, the bill makes it optional 
for States to deal with IHS providers. 

• fundin~ for II-TS Facilitie": Language on fWlding has not yet been provided. 



Utilization Controls 

• Cost-sharing: Expands on NGA documents; consistent v..iith Conference Agreement. 

Vvbile previous NGA documents did not address this issue, the bill provides 
la..ri.gua.ge similar to the Conference Agreement. 

• Utilization Incentives: Expands on NGA documents; consistent v..ith Conference 
Agreement. 

The bill allows States to establish incentives for people to not use services. 

Family Protections 

• Spousal Impoverishment: Largely consistent with the 2/27 NGA revisions and the 
Conference Agreement. Also expands on both of these items. 

Consistent with NGA revisions, the bill maintains the current law protections. 

The bill expands on previous NGA documents in two ways: 

by increasing the personal needs allowance for nursing home residents 
(added in the Conference Agreement), and 

by allo~ing States to deem the income of outside spouses to help pay for 
spouses inside nursing homes. 

• Adult Children of Nursing Home Residents: Expands on NGA documents; inconsistent 
with the Conference Agreement. 

While the NGA documents did oot address this issue, the bill states that adult 
children can not be held responsible for their parents' nursing home bills. (The 
Conference Agreement would hold some children responsible.) 

• ~ Expands on NGA documents. Inconsistent with the Conference Agreement. 

The bill maintains current law roles about imposing liens. (Previous NGA 
documents did not address this issue.) 

• Asset Trapsfer: Inconsistent with NGA revisions. Consistent with the Conference 
Agreement. 

While the 2/27 NGA revisions addressed the issue of asset transfers, the bill is 
silent on this issue. 
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• Estate Recoveries: Inconsistent with NGA revisions. Consistent with the Conference 

Agreement 

1115 Waivers 

While the- 2/27 revisions addressed the issue of estate recoveries, the bill is silent 

on this issue. 

• Consistent with NGA outline and revisions. Consistent with the Conference Agreement. 

The bill makes no mention of 1115 waivers. 
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COMMENTS ON REPUBLICAN GOVERNORS' PRESS CONFERENCE 

Question: 

Answer: 

The Republican Governors announced today that they have reached agreement 
with their Democratic counterparts on Medicaid and welfare, and that they are 
working with a bipartisan group on the hill to complete a bill. The President 
has said he wants welfare and Medicaid reform. Will he sign it? 

The President's position has not changed. He wants to balance the budget and 
reform the welfare system. However, as we have said before, we have 
concerns about parts of the Governors' proposals. In addition, Republican and 
Democratic Governors have not worked out all of their disagreements. We will 
continue to work with them and look at the details of their proposals as they 
reach agreement. 
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DRAFT TALKING POINTS 
WELFARE/MEDICAID HEARING 

HHS-PUBLIC AFFAI ~002 

The Administration's views on the NGA's Medicaid and welfare proposals 
have not changed. The NGA proposals were a useful step forward. By 
generally endorsing the importance of guaranteed health care, and 
highlighting the importance of resources for child care and job 
training, the NGA has provided an important service. 

Their action was a bipartisan statement that the President was right to 
veto the flawed legislation passed by Congress - legislation that did 
too little to encouraqe work, and too much that could harm children and 
the national guarantee of health coverage for the elderly and disabled. 
The NGA's actions have increased the possibility that Republicans and 
Democrats in Congress will produce bipartisan solutions on these issues. 

We are not defending the status quo - we believe both the welfare system 
and the Medicaid system should be reformed. We believe the budget 
should be balanced. The President has put forward good, solid reform 
proposals in all these areas. The welfare reforms we have endorsed are 
designed to reward work, demand responsibility, and protect children. 
In Medicaid, we have sought to control costs and increase state 
flexibility, while preserving the guarantee of health coverage for the 
poor, the old, the disabled, and the very young. In balancing the 
budget, we have proposed reasonable policies which reduce spending, but 
protect our investment in Medicare, education, and the environment. 

l 
Because the NGA proposal is a work in progress, the Administration does 
have many questions about its details -- questions that must be answered 
before we endorse or oppose their proposals. overall, our goal as we 
reform Medicaid and AFDC is to protect Americans who can't work -­
children, the elderly, and the disabled -- while creating new incentives 
for those who can work to become independent of the welfare system. 
That's why it is important to preserve the guarantee of Medicaid 
coverage; enact sensible SSI reforms; strengthen the child welfare 
system; and maintain the nutritional safety net. 

Now that the NGA has made its proposals, our goal should be to ensure 
accountability for the taxpayers. While we applaud the NGA's 
contributions, we do have questions about reaching our common national 
objectives, and maintaining the federal-state partnership necessary to 
reach them. As we've said all along, the guarantee of Medicaid coverage 
must be real and enforceable. And on welfare, any legislation passed by 
congress must require states to maintain their own effort; provide 
sufficient child care; and protect the nutritional safety net that Food 
Stamps and the school lunch program provide. 
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would pose a threat to public health or the 
environment; 

•Siting, construction, operC1tion, and decommission­
ing of microbiological and ~medical facilities; 

•Transfer, lease, dispositf~m. or acq'uisition of un­
contaminated land for habitci! preservation or wildlife 
management; -fl 

•Siting, construction, oper~tion, or decommission­
ing of small water treatr'nentJacilities - those with a 
capacity of less than 250,000 •gallons per day; 

• Relocation and subsequel\t use of machinery and 
equipment such as laboratory apparatus, electronic 
hardware, and health and safety equipment; 

•Restoration, creation, or enhancement of small 
wetlands; ·' 

•Traffic flow adjustments on existing roads; and 
•Small-scale temporary measures to reduce migra­

tion of contaminated ground water. 
The department said it pfans to issue the rule in 

final form in June. 
DOE added that it determined that the changes 

would not constitute a major federal action under · 
NEPA. Therefore, the department said it did not 
prepare an environmental assessment or EIS for the 
proposed rule. 

Comments on the proposal are due by April 5. They 
should be sent to Carol M. Borgstrom, director, Office 
of NEPA Policy and Assistance, EH-42, U.S. Depart­
ment of Energy, 1000 Indep.endence Ave. S.W., Wash­
ington, D.C. 20585-0119. Alternatively, comments 
may be sent to neparule@spok.eh.doe.gov via e-mail. 

The proposed rule may be reviewed at 
http://www.eh.doe.gov/nepa on the Internet. 

For more information on the proposal, contact 
Borgstrom at the above address, (202) 586-4600.D 

Medicaid 

FINANCE COMMITTEE PRODS GOVERNORS; 
HATCH RAISES CONSTITUTIONALITY ISSUE --The Ser.ate Finance Committee prodded governors 
with questions about the National Governors' Associ­
ation Medicaid agreement Feb. 22 as disability cover­
age. benefits, and provider taxes emerged as some. of 
the biggest problem areas. · 

In addition, Sen. Orrin Hatch (R-Utah) raised the 
possibility that tlieNGA plan to repeat the private 
C!"ause of action in federal courts over Medic · eli · -

1 ity an enefi utional, noting 
a e provision "may require further stli y an 

Ttffiileme n t." 
The governors who crafted the agreement faced 

many of the same questions they were asked at a 
House Commerce Committee hearing Feb. 21, as sev­
eral Finance Committee members worried that the 
NGA proposal would give states too much discretion 
to define who is disabled and determine the amount, 
scope. and duration of Medicaid benefits. 

Both issues were being revisited by the governors, 
who faced increasing pressure over the provisions and 
the likelihood that Congress would reject the package 
if those provisions were not changed. 

Wisconsin Gov. Tommy Thompson (R) and Colorado 
Gov. Roy Romer (D) said they were discussing setting 

some form of benchmark for the amount, scope, and 
duration· of benefits, possibly using the minimum 
health maintenance organization or commercial 
health policy i~ a given state.~ 
(D) ~ey were consjderidg a similar threshold of' 
coverage for disability benefits. · 

- !'e thmk we can come up wjtb something tint will 
dOmply, but don't lock us into the federal defiaition" 
lJf' md1viduals wjth disabilitie5, Thompson said. 

The governors also are trying to clarify what condi­
tions would allow the Department of Health and Hu­
man Services to step in and file lawsuits in federal 
court on behalf of individuals or classes, Miller said. 
This was a crucial counterweight the governors put in 
to allow federal courts to address Medicaid griev­
ances in some way, since individuals no longer would 
be able to file federal lawsuits themselves. 

Thompson .said any changes worked out by the 
. governors would be passed on to the congressional 

staffs who would write the legislative language for the 
NGA proposal. 

Is State Enforcement Unconstitutional? 

. The repeal of the private right of action in federal 
courts may be turning into a legal and constitutional 
issue, since individuals would have to go through a 
state administrative appeals process and then state · 
courts-not federal CQurts-to resolve any grievances 
over eligibility or benefits. 

( 

They could petition the U.S. Supreme Court if they 
are not satisfied with state jqdges' decisions, but legal 
experts have questioned whether the Supreme Court 
would agree to hear such cases when so many other 
awsuits are competing for docket space. · 

At the hearing, Hatch, who chairs the Senate Judi­
ciary Committee, said there could be constitutional 
problems if the federal courts have no opportunity to 
review a federal statute. He said the Judiciary Com­
mittee staff may have to help the governors flesh out 
the provision and write the legislative language '.'to 
make sure this provision is, at a minimum, 
constitutional." 

{
. Mark Regan, a staff attorney with the National 
Health Law Program, said Hatch's comments ap­
peared to suggest a legal conflict over the possibility 
that a federal right to Medicaid coverage would not be 
enforced by the federal courts. 

( "That's a weird situation .... It would be unusual, if 
~not unconstitutional," Regan said. 

Michigan Gov. John Engler (R) agreed to work with 
the Judiciary Committee on the provision. "It would 
be very bad for this [proposal] to be struck down and 
have to go back to the same old system," he said. 

'Wish List' Will Not Pass 

The governors had to answer uncomfortable ques­
tions about their pro als to re eal all federal re­
strictions on provider taxes-which were impos to 
keep states from padding their expenditure~ to draw 
down additional federal funds-and to increase the 
minimum federal match from 50 percent to 60 per­
cent of state expenditures, allowing states to spend 
less to earn their federal funds. 
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"It cannot just be a wish list from governors. That is 
not going to pass," said Sen. Kent Conrad (D-ND). 

In both cases, there e · er- inting at 
governors who were not in the 

vernors who were no he six-member Med-
icaid tas force insisted on addin the sta match 

rovision. while lorida Gov. wton ~ es a 
said the provider-tax provision also . was added by 
other governor5 before NGA signed off on the task 
force's recommendations. 

Romer said the reduced state match was one of the 
concerns raised by President Clinton in discussions 
with the governors. In addition, Miller said, the presi­
dent was concerned about the definition of disabilities 
and the governors' proposal to scale back the treat­
ments offered in the Early and Periodic Screening, 
Diagnosis. and Treatment program for children. 

At times, Romer did a better job of pointing out the 
NGA plan's weaTCnesses than the Finance Committee 
members who were asking the questions. He warned 
that the lower state match could cost 200 biIIloilfn 
e uced state spen mg, an even confess _that e 

tiad ''gamed" the system through provider-tax 
schemes in the past before Congress imposed the 
restrictions that the governors' plan would repeal. 

And when Sen. John Chafee (R-RI) asked whether 
states could take .advantage of a provision· allowing 
states to cover new populations up to 275 percent of 
the federal poverty line, using the provision to force 
Medicaid to pay for health coverage for state workers 
in that income range, Romer acknowledged that "it's · 
absolutely possible." 

No More Gaming 

Other governors disagreed on whether the provider­
tax provision would lead to a repeat of the scams 
practiced by states in the late rnnos. 

.. The short answer is, there are no protections keep­
ing states from doing the same thing," Chiles said. 
Thompson and Engler, however, said stat."'e~s ~..u.u.!6._oe: 
would ' an incentive to use · to draw 
down extra fe era I money: since most states that us~ 
~cit pro~ 1deG<ax scheme~ iA the late J 98Qs did so to 
increase their federal dis r · - · a 
( avme - · er would exis~-
arate pavments under the NGA proposar.- . 

And Engler denied that states would use their new­
found t'IeXiiillITVlo start a "race to the boffi)m',. to 
provide the skimpiest possible Medicaid programs, 
noting that g~rcent of all Medicaid spending no~_is 
on optional coverage, not mandatory cove~e. 

( 

if we wanted a race to the bottom, we have a lot 00 
money today with which we could begin that race. We 
have not done it," Engler said. 

Thompson assured committee members that "we 
are not here to game the system," and offered to work 
with them to resolve any complaints because "we are 
so eager to get something passed that we are willing 
to work with you on anything." 

After the hearing, Thompson said it would be "cata­
strophic" for some states if no Medicaid legislation is 
passed within the next month because several states, 
notably New York, already have factored Medicaid 

savings into their 1997 budgets. "I see a train wreck 
coming in the next couple of months" if nothing is 
done, he said.0 

- By David Nather
1 

Hazardous Substances 

OECD GROUP AGREES TO CONTROL LEAD, 
CREATE CHEMICAL RELEASE INVENTORIES 

The Organization for Economic Cooperation and 
Development's council on Feb. 20 approved Council 
Acts to control lead exposure and create pollution 
release and transfer registries among member coun­
tries, a U.S. official told BNA Feb. 22. 

The OECD Council, which is composed of ambassa­
dors from the 26 member countries, met immediately 
following the OECD environment m'nisters meeting 
on Feb. 20, according to Diane Beal, special assistant 
for international activities in the Environmental Pro­
tection Agency's Office of Pollution Prevention and 
Toxics. 

The OECD Council, Beal said, adopted four Council 
Acts-the highest level of agreement among member 
countries: 

•A resolution supporting a Ministerial Declaration 
on lead risk reduction approved by the environment 
ministers; 

•A recommendation implementing the pollutant re­
lease and transfer registries-publicly available data­
bases similar to the U.S.'s Toxic Release Inventory; 

•A resolution on improving the environmental per­
formance of the OECD; 3lld 

• A recommendation on improving the environmen­
tal performance of governments. 

The Council is the highest standing group of deci­
sion-makers within the OECD. A Council Act can 
cont:?in three types of agreements -decisions, recom­
mendations, and resolutions. A decision is the stron­
ge3t because it is considered binding, even though 
OECD does not have any enforcement mechanism. 
Council Acts containing recommendations and resolu­
tions are Jess forceful and are non-binding. 

Council Acts, Ministerial Declaration 

The most contested issue was a measure to address 
lead - OECD's first attempt to collectively impose 
controls on a commercial chemical.· 

At the Feb. 20 meeting, O_ECD's environment minis­
ters adopted a four-page declaration that lists 10 high­
priority activities to reduce risk of exposure to lead. 
The Ministerial Declaration also provides for volun­
tary initiatives by lead industries to share in the 

· responsibility for action on lead risk reduction. 
Following the meeting of environment ministers, 

the Council met and adopted a short Council Act that 
calls for periodic oversight activities by the OECD 
Environment Policy Committee to monitor risk reduc­
tion progress on lead among member countries and 
for creation of a framework for coopetative action 
with industry among other activities. 

"What this is all about is taking a very positive step 
to control lead exposure and its worldwide impact on 
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Mr. Chairman, Senator Moynihan, and members of the Committee: I want co thank you 

for giving me the opportunity to testify coday about the Narional Governors' Association (NGA) 

~solutions on Medicaid and welfare and the President's vision for reform in these areas. 

Throughout the years, this commiuee has built a great tradition of bipartisan leadership 

on these issues. Wt look forward to working closely with you to reach bipartisan cqnsensus on 

Medicaid and welfare reform legislation. 

This hearing comes at a critical juncture in our nation· s history. 

Right now, from kitchen tables to the halls of Congress, we are engaged .in a historic 

debate about the size, scope, and role of the federal govemment. · 

This debate is about much more than deficits and devolution. At its heart, it's about who 

we are as Americans -- and what kind of legacy we want to leave for our children. 

The Clinron Administration believes that we must balance the budget in seven years and 

shift more responsibility to the_.states and local communities. Bur, we must do it in a way that 

is consistent wir.h our values. 

As the President has said time and time again: We can balance the budget and find 

common ground -· without turrung vur hacks on our values. our families, and our future. 



We believe we can give the states the flexibility they need -- while still maintaining a 

srrong federal-state pannership built on a foumJa1ion of shared resources, accountabilicy to the 

taxpayers, and national proteccions for the most vulnerable Americans. 

Thar's why the President has proposed a common sense plan that balances the budget, 

gives new flexibility to the states, s.nd reforms welfare and Medicaid, without breaking our 

promises to our citizens -- from the seniors living in nursing homes to the families struggling 

to break free from the chains of poverty. 

That is the challenge we muse meet as we work to refonn Medicaid and welfare. That 

is the srandard by which we muse judge any reform, including the resolutions recently adopted 

by the National Governors' Association. 

We greatly appreciate the effons of the NGA in fashioning a bipartisan consensus on 

the foundations of a plan and their ongoing work. to add further detail to their resolutions. We 

believe that they have made a positive contribution to the debate and have increased the 

likelihood that Republicans and Dem<X;rats will produce bipartisan solutions to reforming our 

welfare aruJ Medicaid program~. While we applaud their tenaciry and their contributions, we 

do have serious questions about some of the proposals they have pul forward: questions about 

maintaining national objectives and the federal-state partnership necessary lo achieve them. 
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It is now up to this Administration and this Con,.~ress to build on the spirit of the 

Governors' efforcs. It if. time for all of us to WNk together to reach our mutual goals: 

flexibility for the states: incentives for AFDC recipients co move from welfare to work; the 

preservation of health insurance coverage for !:hose who need it most; and procections for our 

ni.osl precious resource, our children. 

MEDICAID 

Let me rum first to the Medicaid program. Medicaid provides vitally important 

health and long-tenn care coverage for 36 million Americans and their families, including the 

followifli: 

o It provides primary and preventive care for 18 million low-income children; 

o Ir covers 6 million individuals with disabilities -- providing the health, 
rehabilitacion, and long-term care services that· would other~ise be 
unaffordable for these individuals and their families; 

o It covers 4 million senior citizens -- including long-term care benefits lhat 
provide financial protection for beneficiaries, spouse~. and the adulr children 
of those requiring nursing home care. 

o Finally, it pays the Medicare premium &.nd c.ost sharing for low income 
seniors. which is the only way to make the use of Medicare benefit~ affordable 
for these individuals. 

As part of his balanc.c:d budjt!t plan, the Presidem has proposed a carefully 

designed and balanced approach w Medicaid refonn. His plan preserves Medicaid (title XIX 

of the Social Security Act) but makes important changes rh.ar will give states unprecedenced 

3 



flexibility to enhance the program's ability to meet rhe needs of the people it serves. The 

President's plan: 

o preserve~ the federal guarantee of a congresslonally~fined benefit package 
for Medicaid beneficiaries; 

o preserves Medicaid protection for all currently eligible groups: 

o maintains our shared financial partnership with the states as they pro .... ide 
health coveraae to needy individuals; 

o provides unprecedented new flexibility so that states can better manage their 
programs and pay providers of care and operate managed care and other 
arrangements without unnecessary federal requirements, while maintaining 
programmatic and fiscal accountability; and 

o contributes federal savings to the balanced budget plan through the use of a per 
capita cap on federal marching that adjusts automatically to changes in stale 
Medicaid enrollment, changes in the economy and reductions in 
disproportionate share hospital payments. 

As you know, the President stronilY opposed -- and ultimately vetoed -- the 

congressional approach to Medicaid reform because it did not meet these: stflndards. The 

Congress voted to repeal the Medicaid program and replace it with a new "Medigrant" 

program that did noc include meaningful guaranrees of ehglbiliry or benefits. The Congress 

also proposed a "block-gram" funding mechanism char breached tlle 30 year tederal 

partnership with rhe. scat.es to sh.arc in changes in stare Medicaid spending. 

A5 I mentioned earlier, NGA recently approved the outlines of its own Medicaid 

refonn plan. which has been helpful to the debate. In paniculu, we have been pleased that 

the Governors appear to ngrec with one of the key elements of our plan -- namely that 

federal financing must be responsive to actual, and often unanticipated. changes in Medicaid 

enrollment in the states and crumges in the economy. 



However, while the details of the NGA plan are still not completely fleshed out, w~ 

are concerned that the clements of the NGA resolution do not reflect the priorities set out in 

che President's Medicaid plan in certain areas. These are: (1) che need for a real, 

enforceable federal gua~ of coverage to a congressionally-defined benefit package; (2) 

appropriate federal and state finaociJJ8; and (3) qµalicy standards. beneficiary protectiom . ..Alld 

accountability. 

The federal euarantee of coveraae and benefits 

The federal "guarantee" of coverage and benefits is at the core of the federal 

Medicaid program. Unfortunately, the term "guarantee" has been assi,aned very different 

meanings in the context of the current Medicaid debate. When we use the term guarantee in 

lhe context of a federal statute like Medicaid, we mean a real guaranreet composed of Ihru 

interrelated components: definitions of 1) eligibility; 2) benefits, and 3) enforcemem. 

EljdbiUty 

Let's begin with eligibility. The NOA plan sets out a nwnber of current law groups 

that state~ must cover in their _plan. Howewi, problems remain in the NGA definition. 

First, il repeals the current law phase-in of Medicaid coverage for children ages 13-18 in 

families with income below the federal poverty level -- a bipartisan coverage expansion 

signtd into law by President Bush. 
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Jn addition, tht: NOA resolution repeals the fodcral standard for defining dis&.biliLy and 

replaces it with 50 separate state definitions. This has the effect of making Medicaid 

coverage and benefits for those wilh disabilities uncertain and variable around the nation. 

For example, it would be possible for scaces to ust restricted definitions of disability resulting 

in very limited coverage for popularions whose service needs are pronounced and among the 

most costly. In such situations. we are concerned that narrow state definitions of disability 

could preclude indivldual.s with HIV, certain physical dh:ahilities, or mental illness, from 

rece.iving critically needed services under Medicaid. We should not turn back the clock on 

lhose with disabilities by permitting 50 different ~tare definitiqris for purpo~s of Medkaid 

coverage. 

It appears that the Governors have retained the linkage between cash assistance and 

eligibility for Medicaid. However, there are still some outstanding que~tions that require 

clarification, including how currently covered populations. like the welfare-to-work eligibles, 

will be covered afccr the enactment of welfare reform. 

Benefits 

Eligibility is only one ~omponent of the guarantee -· because the question is eligibiliiy 

for what -- bringing us to btneftcs. The NGA resolution list~ benefits that are characterized 

as .. guaranteed for the !".uaranreed populaiions only." The resolution also says that all other 

benefits defined as oprional under the current program would remain optional, and that there 

would be an additional sel of long-term care options. 
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This new framework raises several unresolved questions. The first relates to the 

adequacy of the benefits. Current Medicaid law and regulations already give states 

subscancial flexibility in defining the amounr, durarion, and scope of benefits. and states have 

used this flexibili[y co respond to cheir unique circumstances. This latitude is tempered by a 

very reasonable conscrainr -- benefirs must be "suffi.cienc co reasonably achieve their 

purpose". We have concerns that by ~pecifying "complete" tlexibilicy on amount, duration, 

and scope. the NGA proposal provides no r.candard against which to assess the 

reasonableness of a state's benefit plan. Without a stRndard, any federal "~uarantee" is 

illusory. We believe: -the Governors understood this as they acknowledged in their testimony 

last week that the provision in their resolution on this issue has shoncomings chat need to be 

addressed. 

The NGA resolution also is siknc on ihe current law standards of. comparability and 

"statewideness" of services -- among and within eligible groups -- for mandatory as well as 

optional services. In the absence of funher information about such provisions, there is no 

standard against which the "guaranteed" benefits and potential discrimination againsr certain 

groups or diseases can be assessed, and therefore we are concerned about Lhe potential for 

discrimination "gainst certain groups or diseases. 

The NOA proposal also would limit the treaunent portion of the Early and Periodic, 

Screening, Diagnosis, and Treatment (EPSDT) program, so lhar srares need not cover all 

Medicaid optional servi~s for children The NGA does not yer specify exactly how this 

7 



would be done, so it is difficult co assess the impact of the provision -- other than the 

cercaincy that some children would not receive treatments despite the clinical 

recommendations for those services arising from the EPSDT screening and diagnosis process. 

Enfortement 

The third essential component of the federal guarantee is enforcemerJ. Implicit in the 

concept of defined popuJations and defined benefits is the notion of a meaningful enforcement 

mechanism. A federal cause of action for beneficiaries assures that those seeking a remedy 

for the deprivation of medical care receive the same due process rights eveQ'wbere in the 

United Sraces. The NGA resolution requires states to provide a state right of action, but 

eliminates any federal right of action for individuals and providers. who assen that a state is 

\'iolating federal Medicaid laws. The only access to federal court for sqch clalms would be 

the opponunity to petition rhe U.S. Supreme Court for review of a decision of a state's 

highest court. 

The NGA provisions pose a number of serious questions and concerns. Under the 

proposal, we believe Medicaid would be the ~.J~deral ~tatute conferring benefits on 

individuals with no possibility of tederal enforcemenc by its intended beneficiaries. 

Review by federal courts also promotes efficiency. As a practical matter. common 

sense tells us that those aspects of the Medicaid program that are common to all states should 
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be subject t0 consistent imcrpretacion and administration. When the same question arises 

across multiple jurisdictions. docision·mak.ing in the federal court system maximizes 

efficiency and predictability. This is panicularly true when Medicaid interacts, as is often 

the case. with other federal sca.rutes (such as Medicare, Social Security, SSI and AFDC). 

Federal courcs are more experienced in analyzing these federal programs and arc bcucr able 

to understand and decide cases involving relation~hips llmong rhem. When courts are being 

asked to interpret statutory provisions that apply to all participati?li jurisdictions. we should 

not consrrucc a system th.at will enc0uragc. different outcomes in different Stales. 

Suits against states filed hy providers over payment rates have caused the greatest 

problem to the states. Under the Administrati(\n's plan. the Boren Amendmcm and related 

provider payment provisions \vould be repealed, thereby eliminatins these causes of action by 

providers. Thus. under the Administr&tion's plan, state concern~ about Ijmiting their 

exposure to suit in federal court would be: resolved largely. 

On balance, when we assess the three components required to make any i\)arantee 

real -- the definicions of eligibility. benefits, and enforc.emcnr in t.he NGA resolution -- we 

continue to have concerns because the fede.ral guarantee of Medicaid coverage and benefits 

does nor appear co be r~al and enforc.eable for recipients. 

Emncini 

Th~ second key issue is the fin:1ncini contained in the NGA resolution. The NGA 
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resolution would replace the current financing system with a combination of a fixed federal 

payment and a payment adjuscment for une>;pected incre.ased enrollment. The Governor~' 

financing mechanism has the potential to be creati\'e and a workable formula that constrains 

growth without providing incentives to drop coverage. Their funding approach, which 

ensures Medicaid dollars increase with enrollment, reprcsenrs a constructive addition to lhe 

debate. As the Governors have noted, however, chese provisions must be fleshed out in 

much greater detail before anyone can assess whether the financing actually flows based on 

changes in enrollmenr. and the economy. 

The NGA proposal also includes two changes in che state share of financing 

Medicaid. The minimum federal contribution to the financing of Medicaid would increase 

from 50 percent to 60 percent, and states' use of provider tax and·donation financing 

mechanisms would once again be unconstrained. 

While the$e proposals are appealing lo many states, they raise significant concerns. 

Depending on the overall su11cture of the program and on state decisiom abour program 

spending, raising the minimum federal match rate from SO percent lo 60 percent either could 

1esult in significant increases in federal spending, or reductions in st.ate contributions to 

Medicaid -- and in total Medicaid funding for health care. For example, an analysis of rhis 

provision by the Center on Budget and Policy Priorities indicated that if the seven-year 

federal funding reduction were $85 billion and state matching requirements were r~duud in 

the same manner as the congressional rc,onciliation bill, states could reduce state Medicaid 
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funding by as much as $182 billion to $214 billion ove1 seven years. Under this scenario, 

the total federal and state seven year cut could total from $241 billion to $299 billion, and 

the funding cut could be between 19 percent and 26 percent in 2002. 

De:fining and revising the appropriate federal and state contributions and spending 

levels will always be one of the mosr diffknlt issues to setrle in any Medicaid reform plan. 

There is no question that these matters merit careful :memion in che long-term. However, 

given the enormous fiscal implications, the President's plan proposes to gain advice from an 

intergovernmemal advisory conunission on the appropriate federal and state funding -before 

the Congres& proceeds to change- the current distribution. 

The NGA plan would also permlc unconsrralned use of provider ,cax and donation 

financing approaches for the "state" share of Medicaid. These are rhe exact mechanisms that 

the Congress recently limited -- in the case of taxes -- or outlawed completely -- in the case 

of donacions. During the late 1980s and early 1990s, many states took advmtage of these 

funding approaches, costing the federal goverM1enc billions of dollars and helping drive 

annual Medicaid spending growth rates up to well over 20 percent. The Congress wisely 

enacted limits on r.hesti mechanisms tlull remain appropriate today. 

In additi0n, lb~ NGA propos~I treats Amerkan Indians and Alaska Natives (AI/ ANs) 

in its category of "special grants" that includes ~grants to certain states lO cover illegal aliens 
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and to assist Indian Healch Service and related facilities in the provision of health care to 

Narive Americans". Native Americans run:e a unique starus in thac rhcy have a govenunenc 

to governmenc relationship with the United States that distinguishes them from other special 

populations. Based upon this legal status, they are entitled w benefits promised under federal 

treaties and trust responsibiliti~s and ro any bc:nefirs for which they ere otherwisl! eligible as 

ll .S. citiz.ens. The NGA resolution regarding Indian Health services does not acknowledge 

chis legal rclacionship. nor does it recognize the fact that American Indians possess dual 

citizenship. They are citizens of both the state and their tribe. The NGA resolution does not 

recognize the state government's responsibilities to American Indian citizens. We are 

concerned by policies which make the federal government the sole provider of health care co 

American Indians and Alaska Natives and abrogate the right of the~e citiu.ns to panicipate in 

srate funded sen•ices on lhe same basis as any orher scare citizen .. 

Finally, we all have to examine: the NGA proposal and financing structure in the 

concext of che effon by the President and the Congress co achieve a balanced hudgec in seven 

years. We do nol yet know whether this plan will achieve the scoreable savings that are 

re.quired under the President's balanced budget plan -- or under the congressional proposals. 

If it docs not, it would have to he modified to produce savings. Otherwise, other portions of 

the budget would have to be revised to bring the bud~ec into balance. 

!7Qttctlons for beneficiaries and tMoayer~ 

The NGA resolu1ion would repeal title XIX and crcace a new title for the Medicaid 
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program. This has the effect of seriously compromising the framework for quality standards, 

beneficiary and family financial protections. and program accountability. 

The NGA resolution is silent in many areas. In other areas whr.re che resolution is 

specific, some long~standing protcctious would be reduced or eliminated. For example, the 

NGA resolution eliminates che federal role in monitoring nursing home qualiry assurnnce. 

Yet without federal monitoring and enforcement of stare and facility compliance, the 

bipartisan uniform quality standards established by the Omnibus Budget Reconciliation Act of 

1987 could be undermined significantly._. 

The NGA re.solution makes no mention of quality assurance requirements or 

monitoring responsibilities for Medicaid managed care. This is a .particularly important area 

since Medicaid managed care enrollment is increasing so dramatically -~ about one-third of 

beneficiaries are now in managed care. a 140 percent increase in enrollment over the past 

three years. The President's plan recognizes the need for updating managed care quality 

standards. It repeals some outdated approaches and require~ states to establish ft quality 

improvement program that must include developing appropriate scandards for Medicaid­

contracring healch plans and using data analysis co track utilization and man.aged care 

outcomes. 

Finally. the NGA resolution does not clearly address beneficiary and family financill 

protections such as spousal impoverishment and family respomibilicy protections that have 
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~-n central co rhe Medicaid program for some time. The NOA resolution also does not 

address the imposition of co-payments and other cost sharing for Medicaid beneficiaries. 

Further clarification in all of these areas is needed. because the~e are central clements of the 

financial security thac Medicaid provides today for beneficiaries and their families. 

Conclusion 

Let me conclude by focusing on one fundamental structural issue -- whether we 

approach the task of Medicaid refonn by making changes in the current title XIX of the 

Social Securjty Act, or by repealing that program and replacing il with a new title. We 

suppon reform, not repeal, of Title XIX. The potential unintended consequences of 

repealing and replacing this program are staggering -- for states, beneficiaries, providers, and 

lhe federal government, especially when you consider chat it would reopen thirty years of 

settled litigation. The Congress can address ml\ny of the most pressing ,concerns about any 

Medicaid reform plan by amending che current Jaw. 

From the beginning of the ~urrent Medicaid debate, the President has maintained lhat 

Medicaid must be financed through a federal-state parcnership that ensures federal funding 

dnd provides a real, enforceable guarantee of coverage for a defined pack.age of health and 

long-term care benefits. The President's plan proposes unprece-O~nted new flexibility for th~ 

states in how to operate their programs, pay providers, and use managed care and ocher 

delivery arrangements. while retaining and revising key standards related to quality and 

beneficiary financial procectious. The Pre:sident · s propl1sal would achieve those objectives in 
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a way that would also help contribute [O a balanced budge.t by 2002. We believe that the 

NGA resolution has made a siinificanr contrlburion to our mutual cffons to reform lhe 

Medicaid program. We lool: forward ro working with the Governors. Members of Congress, 

consumer groups, health c.are providers, and other interesred parties in the near future on this 

important issue. 

WELFARE REFORM 

Now I would like to tum to welfare reform. Let me start by reiterating some points 

the President made in his State of the Union addre~s. Welfare caseloads have declined by 

1.4 million since March of 1994 -- a dedinc of 10 percent. A larger per~entagc: of those still 

on the rolls are engaged in work and related activities. Fewer children live in poverty. 

Food stamp rolls have gone down. Teen pregnancy rates have gone down. At the same 

rime. child support collections have gone up, as the Administration has !mproved state 

collection efforts, the IRs·s seizure of income tax refunds~ and the ability of the federal 

government to make federal employees accouni.able for the: support they owe lheir children 

Over che la.tt three years, we have worked with governor~ and dc<.:tcd officials to give 

37 states the flexibility to design welfare reform strategies that meet their specific needs. 

This Administration has encouraged states to find innovative ways to move pwple from 

welfare co work and to promote parental responsihility. and these efforts ~!ready are making 

a difference for more: than 10 million recipients throughout the country. St.ate~. led by 

Governors of both parties, now are demanding work; time-limiting assistance; requiring tum 
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lo stay in school and live at home; and strengchening child suppon enforcement. 

Presidenc Clinton also has worked with rhc Congress to expand dramatically the 

Earned Incom~ Tax Credit to make work pay over welfare. This program, which Presidenc 

Reagan said was the mosc pro-family, pro-work initiative undertaken by the United States in 

the lasr generacion, meant that, in 1994, families with children with incomes under $28,000 

paid Hbout $1,300 less in income tax than they would have if the laws hadn't been changed 

in 1993. 

Yet, as the President said in January, we s_hould take advantage of bipartisan 

consensus on time limits, work r~quircmcnts, and child support enforcement to enact national 

welfare refonn lc:gislation. The President has con~istently called for bipanisan welfare 

refonn and the Adminislration applauds the way Republicans and Pcmocrats came roge[her 

lo pm forth the NGA recommendations. As you may recall, the Presid~nt staned us down 

this road when he broughc togecher a bipartisan &roup of congressional leaders, Governors. 

and federal and local officials to discuss welfare reform at the Blair House last year. 

We all want welfare reform that promotes work, requires responsibility. and procects 

children. Real welfare refo~ is first and foremost about work: r<".quiring recipients lo 

make the transition into the work force as quickly as possible and gl.ving them the tools chey 

need to enter and succeed in the labor market. This will require a change in the culcure of 

welfare offices so that every action provides support and encouragement for the transition to 

work. 
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The President. as pan of his bal::tneed budget plan, has proposed & balanced approach 

co welfare reform thac achieves these goHls. It replaces welfare wir.h a new, time-limited, 

conditional entitlement in return for work and gives states new flexibility to design cheir own 

approaches to welfare reform. Wichin two yc:ars, parents must go to work or lose their 

benefics, and after five years, benefits end. The plan provides vouchers for children whose 

parents reach the time limit., and protects States in the event of economic downturns or 

population growth. It also ha!\ rough child i;uppon enforcement measures and preserves the 

national commitmenc to nutrition assistance, foster care, and adoption assistance, preserving 

states' ability to respond to growing caseloads. 

The Administration will continue to judge legislation adopted by the Congress on the 

basis of whether it promoces work, responsibility. and family, and procects children. And, 

following the example 0f the NGA and tht Senate Jast faJJ, we ~trongly,hope for legislation 

that will be endorsed by a majority of Democrats and Republicans in both chambers of 

Congress. 

The NGA proposal makes numerous modifications to the conference welfare bill -­

many of which, if adopted by. the Congress, would be improvements. Some of NGA's 

recommendations fall shon and should be improved. 

On the- positive side, the NGA proposal reflects an understanding of the child care 

re.sources srates will need in implemenring welfare refonn. By adding $4 billion for child 
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care abo\le the level in the conference report for H.R. 4, che NGA proposal acknowledges 

lhnr single parents can only find and kt-,()p jobs if their children dre cared for nfely. The 

additional investment is essential to ensure that child care resources are avail.able for those 

r~quired to move from welfare to work and ·- equally important -· to ensure chat c.hild care is 

available for low income working families ar-risk of welfare dependency. We are troubled, 

however, thdt the NGA proposal fails to include Senate provisions for ensuring safe ~md 

healthy child care, and that the increased ft.>.deral spending does not require a state match. 

By adding $1 billion to the H.R. 4 contingency fund and allowing state~ to draw 

funds if poverty rises, the NGA proposal properly recognizes that states may experience 

unexpected changes in population or downturns in their ~onomy. In the event of a narional 

economic downturn, however, even a $2 billion contingency fund .might be exhausted quite 

rapidly. During the last recession, for example, total AFDC benefit pa~mcnlS ro!;e from 

$17. 2 billion in 1989 to $2 L 9 billion in 1992. a $4. 7 billion increase over t.h.e base year in 

one year alone. A provision should b~ added to the bill allowing states to draw down 

matching dollai:s during a nacional re.cession even if lhe $2 billion in the contingency fund 

has been expended. We also believe the trigger mechanism should be improved to ensure 

greater responsiveness to the states' need for additional resources. 

The NGA proposal also would eliminate the requirement in the Senate bill that st.aces 

meet their full 1994 level of effort in order to be eligible for the contingency fund. The 

removal of this recluiremem would allow a state lO draw down additional federal dollars 
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while acrually reducing its own contribution to the family assistanc.c program. It ls difficult 

co undersl8nd why a sc&tl! in need of contingency fund d0llars to meet the demand for 

assistance would sirnu1r.ancously be allowed to cut its own spending on poor families below 

the 1994 level. We support restoring the contingency fund mainte.nance of effort provision 

concained in H.R. 4. 

The NGA proposal also properly recognizes the importance of child suppon 

enforcement ro welfare reform. Last year, the President insisted that welfare refom1 include 

the toughest child support enforcement reforms in this cowitr)''s history. Since then, 

Republicans and Democrats have worked together in a bipartisan spirit and included all of the 

major proposals for child support enforcement reform th.al 1h.e Pre~ident requested: 

·streamlined paternity establishment, new hire rcporcing, unif01m intersrate child suppon 

laws. computelized statewide collections, and drivers license revocation. We applaud the 

efforts of the NGA and the members of this Commiuee for their hard work on the child 

support enforcemenl provisions. It has been bipartisanship at its best. 

On Food Stamps. the NOA proposal mllkes two import.ant irnprovemcncs ro che H.R. 

4 conference 'bill. First, it does not impose a funding cap on the Food Stamp program as the 

conference bill did. A cap on Food Stamp spending would jCQpardiz.e th~ ability of the Food 

Stamp program to get food to people: who need it. Second, the NGA proposfll protcr.ts 

families with relatively high shelter costs ·- mostly families with children -- by adopting the 

19 



Senate's approach to the program's deductions from income. 

The NGA proposal also makes subs[!jntial improvements to the performance bonus 

provisions in che conference agreement by establishing a separate funding stream to pay for 

bonuses -- rathet than allowing states to reduce their maintenance of effort. It makes 

modifications to the work requirements to make them more feasible and less CO$tly for states 

to meet. In particular, ch~ Administration is very supportive of provisions thac allow parc­

tlme work for mothers with pre-school age children and lhat reduce the maximum number of 

hours per week from 35 to 25. 

The Governors' proposal also is noteworthy because it limits proposed cues co the 

Earned Income Tax Credit. We cannot be serious about welfare reform if we cripple the 

primary work incentive for low-income parents. Along with child care e.nd health coverage, 

rhe EITC is vital to helping people move from welfare lo work. 

Finally, the Administration is supportive of several provisions that the NOA adopted 

from the Sen.ate-passed bill -- a 20 percent caseload exemption from the time limit for 

bauert.d women, women with <iisabili<ics and ochers who may need a hardship exemption; a 

state option to implemenr. a famil)" cap; and requirements t:hat teen mothers live at home and 

stay in school. 
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The Federal-State Partnership 

While the NGA proposal improves on the conference bill in a number of ways, the 

Administration has serious concerns about several provisions. While it is critical that states 

have the flexibility to design programs to meet thdr specific needs, 11 is equally essential that 

the federal governrnenl ensure accountability in the use of tax dollars and make cenain the 

safety net for poor children is maintained. The federal-state match system under current Jaw 

always has been the "glue" that holds this partnership together and was part of the welfare 

reform plan the Adminisrration proposed as part of il5 balanced budget plan. 

A serious concern aboul the NGA proposal generally is that the federnl-statc 

partnership is severely weakened. As I have already mentioned, the Administration prefers 

rhe provision in the Senate. bill that requires 80 percent maintenance of efforc of the 1994 

level, and a requirement for a 100 percent maintenance of effort for 'lC~ss to the 

conringency fund. We also oppore the NGA provision allowing a state to transfer up to 30 

percent of its cash assisrance block w other programs such as Title XX. the Social Services 

Block Grant. Since most states spend considerable state dolhrs on social services, this 

transfer effectively pennies substirution of federal dollars for state dollars. 

The problem is exacerbated in the Governors' proposal by the fact that the additional 

$4 billion in child care funds requires neither a state march nor even maintenance of the FY 

1994 level of state effort on c~ild care. 
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In total, these provisions imply that states could. by law, reduce lheir spending 

sub!'tantially under the MOE and tramfer provisions while federal spending on AFDC and 

child care programs would continue. One analysis presenred. before the House Ways and 

Means Commitrec by the Center on Budier and Policy Priorities last week argued tha[ states 

could hypothetically reduce. spending by more that $50 billion over the next se\·en year& if 

they reduced spending to 75 percent of rheir current effort and transferred 30 percent of ca~h 

block grant funds co other activities. Most states would not reduce spending this 

dramatically. bur rhcre is no reason why !'tates should be allowed to redur..e spending while 

Federal support continues at roughly current levels. 

FinaJly, the NGA proposal needs ro provide: greater accountability for uxpayer dollars 

and stronger protections against worker displacement. Provisions ~hould be added that 

provide for accountability in stare plan implementation and require a program specific audit 

within federal guidelin~s. 

Protections for Children 

The NGA propo~al also conrain$ several provisions that threaten the safety net for 

poor childft'.JI. Federal and stare child prorecrlon programs provide an essencial safety net for 

the nation's abused, neglected and adoptc..-d children, and children in foster care. As we 

embark upon bold new welfare reform initiatives, it is critic.al to maintain a strong child 

protection !;ystem for these extremely vulnerable children. Unlike I.he Senate's bip:utisan 

approach co child protection, the NGA proposal jeopardizes this essential safety net by 



allowing states to replace with block grams current entirlemems for adoption! foster care, 

independent living and family preservation. With disturbingly uneven state perfonnance in 

this area, it also is troubling that che NGA's proposed redesign of the nation's child 

protection system fails to include a mechanism co enforce protections vital for the lives and 

well-being of abusoo and neglecred children. The NGA proposal also would block grant 

important programs focused on prevention of child abuse and neglect. If the system includes 

no targeted prevention funding, crisis-driven decision-making may deplete resources for 

prevention. 

f.QQtifia.m.pS an~~ Nutrition. On behalf of the Secretary of Agriculture, I'd like to 

discuss a few issues relating to the nutrition programs. While the ·NGA agreement does 

include some impro,,;ements to the conference: report's provisions on Fooo Stamps, the NGA 

proposal did not go as far as it should, and serious concerns remain. 

• The NGA proposal continues to provide a state option for a Food Stamp block gram. 

The nutrition and health of" millions of children, working families, and elderly could 

be jeopardized if many sratcs took ad\'anrage of this option, as they might under the 

terms contained in the proposel. Although che Administration is committed to 

simplificaclon and increased fle~ibility in the Food Stamp program, we are strongly 

opposed to a Food Stamp block grant. 

• In addicion, the NGA proposal conrlnuc•s thr. proposed Simplified Program to 
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households which receive both Food Stamps and AFDC. While the Administration 

supports a Simplified Program and has developed its own proposal, the NGA proposal 

undermines national standards I.hat work and creates a hidden c:ost for stares. 

• The. NGA proposal severely rime limits Food Stamp receipt for many unemployed 

adulls. Anyone who is not willing to work should be removed ttom the program. 

But those who are willing lO work should have the opportunity and the ~upport 

necessary to put them to work. Many who are willing to work could lose their Food 

Stamps because sc::tres an: unwilling or unable co provide sufficient work and training 

opportunities. Without resources to provide work opponunities, states could face lhe 

burden of caring for thousand~ of people who have Jost nutrition assistance. 

• The NOA proposal retains the conference bill's provision for school nutrition block 

granl den1onsu-ations. The bl~k grant demonstrations would under.mine the 

proiram·~ ability to respond automatically to economic changes and to maintain 

national nurritioa standards. 

Guaramees o( fair. and eguitable tretitment. The NGA proposal does contain a requirement 

that states ser forth and commir thems:~J ves lo ottjecti ve crireria for the deJivery of benefirs 

and fair and equitable treatment. This is an improvement over the conference bill. which 

contained no guarantees thal s1ste~ would commit co objective eligibility and other crittria 

and promptly and equitably serve rhose who met them. To ensure that applicants and 
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recipients are not ~ubject to arbitrary treatment -- for example, being placed on waiting lists -

. stare plan~ should be explicit, contain certain elemenrs, and bind the states to their 

commitmencs. Among those commicmenrs should be applicarions, eligibility and sanctions 

criteria, and procedures and cime frames for decisions. Moreover. scatewideness and equity 

across families in each state must be the goal. Applicanrs and beneficiaries should be cold 
(~ 

rhe reasons tor decisions on their r~s. Mistakes in the administration of the program 

should be corr~cable. Once these objectives art mer. applicllilts, recipients and other 

taxpayers in each state will understand the benefits and concomitant responsibilities under 

cheir state plans. 

Restrictions On Benefits To Immigrants 

The recent NGA proposal does not address the immigrant provisions included in che 

H.R. 4 welfare reform conference bill. That bill would have banned most legal immigrants, 

including the disabkd. che elderly. and children, from receiving means-resred benefits. _;.(' /n\_ {L.'{ ~ :. , \ 

~ls~ wettld have excluded illegal aliens from all child nutrition benefits, creating an unprcce· 

dented local administrative burden and ultimately denying benefirs to million.<: of eligible 

children. This provision alone would re.quire all 45 million students enrolled in participating 

schools to document their citizenship to participace In the federally-supported school lunch 

program. placing an enormou...; administrative burden on local i:chool systems. 

The Administration opposes deep and unfair cuts in benefits to Jeg,al immigrants. 
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Instead, the Administration strongly supports strengthening and enforcing sponsor 

responsibility for immisrants. by extending deeming provisions until citizenship. It is 

panicularly important to note char the NGA, in its letter to the welfare conferees dated 

October 10, 1995. specifically supponed the deeming approach of the Administration and 

opposed the bannini provisions in H.R. 4 We arc d~ply concerned that the legal 

immigrant provisions of H.R. 4 will represent an enormous cost shift co certain stat.es, as 

well as to federal taxpayers. leaving state and local governments solely responsible for 

assistance to legal immigrants. 

Jn shon, the NGA welfare proposal represents an important bipartisan seep forward in 

enhancing the e.bility of the states to reform welfare hy promoting work, encouraging 

par.ental responsibility and protecting children. It needs to be improved in imponant ways. 

We look forward co working in a bipartisan way lo build on the improvements that have been 

made and to achieve welfare reform of which we can all be proud. 

In conclusion, Mr. Chairman, let me restate the Administration's commitment to 

en.ar.l borh a balanced budget and Medicaid and welfare reform legislation. As the President 

has said, budget cutting shouldn't be wrapped in a cloak of reform. Let's pass needed 

Medicaid and welfare reforms. Ler's cut the deficit. But let's not mix up the two and 

pretend that one is the other. 
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l know the Presidenr shares my hope that wilh lhe leadership of this committee, lhc 

same level of bipartisan cooperation will exist again on lhe critical issues of Medicaid and 

welfare reform. 

Because when we are all long gone ~md the history books of this period have been 

written, what will they say about our role in this great debate? 

Did we give the American people a goverrunenl that honon their values and spends 

their money wisely? 

Did we balance the budaet and. shift responsibility away from Washington without 

breaking our historic promises of health ;,are to s~nior~. children, and people with 

disabilities? 

Did we enact real welfare reform -- not by punishing innocent children, but hy 

encouraging work &.nd responsibility? 

Did we give our citizens che tools they need to be both good parems and good 

workers? 

Did we move forward on corrunon ground with a common vision-:i 
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Quite ~imply. did we do the right thing? 

Thar Is [he challenge facing this Administration, this Conunittee. and this Congress. 

And. thar is the challenge we must me.er COiether. 

Again, I want to thank this Conunittee for giving me the opponunity to testify roday 

and I look forward to answering your questions. 

28 



February 20, 1996 

MEMORANDUM FOR THE PRESIDENT 

FROM: TODD STERN 

SUBJECT: NGA Governors' Proposal 

This summarizes the Rasco/Tyson/Rivlin memo submitted for your I 0 am meeting this 
morning. The NGA plan raises concerns about each of the four elements that comprise the 
Medicaid guarantee -- financing, eligibility, benefits and enforcement. 

Financing. NGA establishes an umbrella to guarantee that "dollars follow people", 
but (i) States get guaranteed allotments even if they reduce coverage, contrary to current 
system where federal financing rises or falls with changes in coverage; (ii) States can reduce 
match from 50% to 40%, meaning either federal spending goes way up or, if federal 
spending is capped, overall cuts in Medicaid go way up; (iii) States could substitute state tax 
dollars with provider taxes/donations, effectively reducing States' real Medicaid spending. 
Our position -- per-capita cap; fall-back -- an umbrella only if state matching and provider 
tax/donation problems are fixed. 

Eligibility. NGA repeals phase-in covering 1.5 million kids 13-18; and allows States 
to define disability, leading to widespread variation in coverage. Our position -- retain kids 
phase-in and lets States limit disability definition for alcoholics and other substance abusers 
and tighten definition for kids under SSI; fall back -- let States limit eligibility more if they 
can show abuses. 

Benefits. NGA eliminates "adequacy" requirement so States can determine amount, 
duration and scope of services; repeal statewideness and comparability for optional benefits 
and maybe for mandatory; redefines EPSDT so States need not cover all optional services for 
kids. Our position -- retain current benefits and protections; fall back -- change 
requirements on optional benefits and modify EPSDT "treatment" requirement. 

Enforcement. NGA eliminates federal· private right of action for beneficiaries, 
providers and health plans raising four concerns -- varying state court interpretations; fewer 
remedies; Medicaid would become only federal statute conferring private rights that couldn't 
be enforced in federal court; HHS Secretary couldn't litigate effectively on behalf of 
individuals. Our position -- repeal Boren amendment to make clear providers can't sue over 
payment rates, but retains current law for individuals' eligibility and benefit claims; fall back 
-- eliminate ·private right of action for providers and health plans, and put most benefit 
disputes (other than those claiming violation of law) in state courts. 

The memo also notes that there are second-tier issues apart from the guarantee (e.g., nursing 
home standard enforcement, financial protections for families); and questions whether Title 
XIX should be replaced with a new title or retained and modified. 
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BACXGROUND1 Th• New York Timea reports ~odAy on Searota:y Shalala's 
views o! the NGA Medicaid. and welfare p:i::opcsall, quot.inq a leaked 
version or her te11timony Ok>'tained from "Adminiatration ot!1ciala." 
While the New York Tira.ea reports that she will rais@ "major objac:tions" 
to welfare and Medicaid chgng•• on Wedneeday, in tag~, her ts•timony 
will track the previously l!ltated vjaws of the Preaid.•nt, Leon Panetta, 
and other Whit• House otticiala. 

Th• adminiatr•tioA 1 • vi•v• oh tb• •~A'• aadiaai4 an4 welfare propoaal• 
have Dot ohanqed. The NGA proposals vere G ua•tul s~•P forward. By 
andoraing the i~portGnce ot gl.l&rantee4 haa1th cara, and hi9hliqhtinq the 
importance of re•nuroaa for child car• and job ~raininq, ~he Nc:A has 
provided an impoxtant service. 

!hair aetion wa• a ~ipa•ti1an e~at .. ent that tb• l~o•i4•Dt was •ii~t to 
veto th• flavad l•gialatioD P••••4 by couqr1ss • l•gialation that 414 
too little to •noourag• work, an4 too muoh that oould bara anil4ren aa4 
tb• nat£onal CJU&rant•• gf b11lth aover•f• for the elderly an4 4i•~le4. 
The NGA'R act.iona have increased the poa111)1lity that Rep~lieane and 
Democrats in conqre11 w\11 prod~ca Dipa~tiaan solutions on th••a issuea. 

W• are ngt aetan41aq the atatua ,uo - •• ~•li•ve ~otb th• v•lfare •Y•t .. 
and t:b.e HecU.oai.4 •y•t•111 anould. II• retorm•4. we l>•:Uev• tl:a1 1'UGQ'lt 
abou14 ~· nal&ftead. The Pre~idant has put forward qood, aolid r•form 
proposal• in all these arsaa. Tha ~alfare reform• we have endoraad are 
desiqned to reward wor~, demand responsibility, and proteot children. 
In Mac11caid., we have aou9ht to control co11ta and incr•aae etate 
flexibility, while preserving the quarantae of health covera;e for the. 
poor, the o1d, the di•o.ble~, and ~ne vary youn9. In balancing the 
budget, we hav& propo1ad rsason~ble policies which ra~uce spending, but 
protoot our inve~tment in Medicare, education, and th• environment. 

Bega~•• th• ~~A propo•al i• • wo~k in proqr•••, th• A411.1niatration 4o•• 
have ••DY quo•tioh• a~out its aetail• •• questiea• tha~ mu•~ ~· ·~•wereo 
~•to~• ve en4or•• or oppo•• their i~o~o1a11. overall, our qoal •• we 
reform Medicaid a.nd AFDC ·1s to protect Amerioans who can't worx -­
chila~6~, the elderly, and the dis&blea -- While ore•tinq new incentives 
for those Who can work to beocme independ8nt or th~ welfare •ystom. 
That Is wny it l&i important. to preserve tha c:JU&rantee or Medicaid 
covera9a; enact aeneible SSI ratorma; i:t.renqthen the child welfare 
system; and maintain tho nutriticnGl safety net. 

wow that th• NaA has made it• p~opgsal1, our qoal •houl4 ~· to en•ur• 
accou~t•~ility tor ~b• taxpayers. Wh~le w~ applaud ~he NGA 1a 
contributions, we do have q~eationa about reaohin9 our oornmon nat1unal 
o~ject1Ve&, and maintAinin9 the foderGl-•~ate partnership necaaeary to 
reach the.m. As we've sa!d all alon9, the 9uarantee of Medicaid covera;e 
~u•t be real and enforcoablc. And on weltare, any laqialation passed by 
Congress must require states to maintain their own ettort: provide 
sufficiQnt child Qare; &nd protect the nutritional safety net that food 
St5mpa and the school lunch progrAm provide. 
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RESTRUCTURING MEDICAID 

PREAMBLE 

For most of the last decade, health care expenditures in the United States hai•e far 

exceeded overall growth in the U.S. economy. And while medical inflation is declining, public 

and privately funded health care costs continue to limi! the Jong term economic growth of the 

nation. For states, the primary impact of health care costs on stare budgets has been in the 

Medicaid program. Annual Medicaid growth over the last decade has been well in excess of 

JO percent, and in half of those years annual growth approached 20 percent. Determining the 

causes of such unbridled growth is difficult. However, major contributing factors include: 

congressional expansions in the program, court decisions limiting the states in their ability to 

control costs, policy decisions by states maximizing federal financing of previously state-funded 

health care programs, and changing demographics. 

Restricting the growth of Medicaid is no easy task. Medicaid is the primary source of 

health care for low income pregnant women and children, persons with disabilities, and the 

elderlv. This year, states and the federal government combined will spend more than $140 billion 

in this program providing care to more than 28 million people. The challenge for the nation, 

and Governors as the stewards of this program, is to redesign Medicaid so that health care 

costs are more effectively contamed and those that truly need health care coverage continue to 

Rain access to that care while givm1: states the needed flexibility to maximize the use of these 

limited health care dollars to most effectively meet the needs of low income individuals. 

THE NEW PROGRAM 

Within the balanced budget debate, a number of alternatives to the existing Medicaid 

program have been proposed.. The f o/lowinr: out/mes the nation's Governors proposal that blends 

the best aspects of the cu"ent program with congressional and administration alternatives 

coward achieving a streamlined and state-flexible health care system that guarantees health care 

tn our most needy citizens. 

Program Goals. The program LS guided by four primary goals. 

J. The basic health care needs of the nation's most vulnerable populations must be 

guaranteed.. 

The growth in health care expenditures must be brought under control 
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3. States must have maximum flexibility in the design and implementation of 

cost-effective systems of care. 

4. States must be protected from unanticipated program costs resulting from economic 

fluctuations in the business cycle, changing demographics, and natural disasters. 

Eligibilily. Coverage remains guaranteed for: 

• Pregnant women to 133 percent- of poverty. 

• Children to age 6 to 133 percent of poverty. 

• Children age 6 through 12 to 100 percent of poverty. 

• The elderly who meet SS/ income and resource standards. 

• Persons with disabilities as defined by the state in their state plan. States will have a 

funds sec-aside requirement equal to 90 percent of the percentage of total medical 

assistance funds paid in FY 1995 for persons with disabilities. 

• Medicare cost sharing for Qualified Medicare Beneficiaries. 

• Eicher: 

- Individuals or families who meet cu"ent AFDC income and resource standards 

(states with income standards higher than the national average may lower those 

standards to the national average); or 

- States can nm a single eligibility system for individuals who are eligible for a new 

welfare pro~am as de.fined by the stare. 

Consistent with the statute. adequacy of the state plan will be determined by the Secretary 

of HHS. The Secretary should hm·e a time cenain to act. 

Coverage remains optional for: 

• All other opcwnal ~oups in the current Medicaid program. 

• Ocher individuals or f amities as defined by the state but below 275 percent of poverty. 

Beneflls 

• The fallowing benefits remain KUaranreed for the guaranteed populations only. 

- Inpatient and outpatient hospital services, physician services, prenatal care, nursing 

facility services, home health care, family planning services and supplies, laboratory 

and x-ray services. pedt.acric and family nurse practitioner services, nurse midwife 

services, and Early and Periodic Screening, Diagnosis and Treatment Services. (The 

- 2 -



"T" in EPSDT is redefined so that a state need not cover all Medicaid optional 

services for children.) 

• Ar. a minimum, all other benefits defined as optional under the current Medicaid 

program would remain optional and long term care options significantly broadened. 

• States have complete flexibility in defining amount, duration, and scope of services. 

PrivaJe Righi of Action 

• The following are the only rights of action for individuals or classes for eligibility. All 

of these features will be designed co prevent states from having co defend against an 

individual's suit on benefits in federal coun. 

- Before taking action in the state courts, the individual must follow a stare 

administrative appeals process. 

- Stares must off er individuals or classes a private right of action in the stare couns 

as a condition of panicipation in the program. 

- Following action in the stare couns, an individual or class could petition the U.S. 

Supreme Court. 

- Independent of any state judicial remedy, the Secretary of HHS could bring action 

in the federal courts on behalf of individuals or classes but not for providers or 

health plans. 

• There should be no pm·ate right of action for providers or health plans. 

Service Delivery 

• States must he ahle w use all m•ailable health care delivery systems for these 

populations without any special pennission from the federal government. 

• States must nor hm·e federally imposed limlls on the number of beneficiaries who may 

be enrolled in am· nerwmrk.. 

Provider Standards and ReimbursemenlS 

• States must have complete aurhonry to set all health plan and provider reimbursement 

rates without interference from the federal government or threat of legal action of the 

provider or plan. 

• The Boren amendment and other Boren-like statutory provisions must be repealed. 

• "One hundred percent reasonable cost reimbursement" must be phased our over a two 

year period for federally qualified health centers and rural health clinics. 
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• States must be able 10 set their own health plan and provider qualifications standards 

and be unburdened from any federal minimum qualification standards such as those 

cu"ently set for obstetricians and pediatricians. 

• For the purpose of the Qualified Medicare Beneficiaries program, the stares may pay 

the Medicaid rare in lieu of the Medicare rate. 

Nursing Home Reforms 

• States will abide by the OBRA '87 standards for nursing homes. 

• States will have the flexibility to determine enforcement strategies for nursing home 

standards and will include them in their state plan. 

Plan Administration 

• States must be unburdened from the heavy hand of gversight by the Health Care 

Financing Administration. 

• The plan and plan amendment process must be streamlined to remove HCFA 

micromanagement of state programs. 

• Oversight of stare actil·ines b_}' the Secretary must be streamlined to assure that federal 

intervention occurs onty when a stare fails 10 comply substantially with federal statures 

or its own plan. 

• HCFA can onfr imposr dual/owances that are commensurate with the size of the 

violation. 

• This program should be "'mtrrn under a new title of the Social Security Act. 

Provider Taxes and Donaswns 

• Cu"ent provider tar and donarwn resmctions in federal statutes would be repealed. 

• Cu"ent and pending state duputeJ wuh HHS over provider taxes would be discontinued. 

Financing. Each stare will hal·r a maumum federal a/location that provides the stare with the 

financial capacity to cover Medicaid enrollees. The allocation is available only if the state puts 

up a matching percentaRe fmethodolo[ii· t<> be defined). The allocation is the sum of four 

factors: base a/location. ~ro.,..·th. special wants (special grants have no state matching 

requirement) and an msurancr umhrella. described as follows: 
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1. Base. Jn determining base expenditures, a state may choose from the following-1993 

expenditures, 1994 expenditures, or 1995 expenditures. Some states may require special 

provisions to co"ect for anomalies in their base year expenditures. 

2. Growth. This is a formula that accounts for estimated changes in the state's caseload 

(both overall growth and case mix) and an inflation factor. The details of this 

formula are to be determined. This formula is calculated each year for the following 

year based on the best available data. 

3. Special Grants. Special grant funds will be made available for cenain states to cover 

illegal aliens and for cenain states to assist Indian Health Service and related facilities 

in the provision of health care to Native Americans. States will have no matchin,; 

requirement to gain access to these federal funds. 

4. The Insurance Umbrella. This insurance umbrella is designed to ensure that states 

will get access to additional funds for cenain populations if, because of unanticipated 

consequences, the woM.·th factor fails to accurately estimate the growth in the 

population. Funds are guaranteed on a per-beneficiary basis for those described below 

who were nor incliukd 111 the estimates of the base and the growth. These funds are 

an entitlemmt to states and nor subject to annual appropriations. 

Povulations and BcncjUJ Access to the insurance umbrella is available to cover the cost 

of care for both guaranteed and opnonal benefits. The umbrella covers w.1 guaranteed 

population.J and the oprwnal porrion of two groups-persons with disabilities and the e/­

derlv. 

Access co the insurance Cmbrclla The insurance umbrella is available ro a state onlv 

after the fo/JaM.·11tg condmoru arr met 

1. States must ha\'(· uud up other amilable base and growth funds that had nor 

been used because the estimated population in the wowth and base was greater 

than the acrual populatum serwd. 

2. Appropnate prm·L(Ul'I.• .,,.-11/ hr established ro ensure that states do not have 

access w the umhrr/Ju fund.J unless there is a demonstrable need. 

5. Matching Percentaf:!. Ui/11 the accptwn of the special grants, states must share in 

the cost of the prcwam A state ·s matching contribution in the program will not 

exceed 40 percent. 

6. Disproportionate Sharr Hmpual Program. Current disproportionate share hospital 

spending will br mcluded "' the base. DSH funds must be spent on health care for 
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low income people. A state will nor receive growth on DSH if these funds constitute 

more than 12 percent of total program expenditures. 

Provision for Terrilories. The National Governors' Association strongly encourages Congress to 

work with the Governors of Pueno Rico, Guam, and other tem10ries towards a/Jocacing 

equitable federal funding for their medical assistance programs . 
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Federal 
Funds 

Year1 

Umbrella 
Unci1ppcd cnt it lc~ncnt, not s11hjcct to approprial inlls. Prov ides 
funds for g11aranlccd pop11la1io11s and op1in111il elderly ;111d 
disabled populat~ons for cost of both mandatory and 
optional services! found is accessed when act11al 
caseload growth exceeds esrimarcd growth. 

I 

Growth 
(lrnwtll based on cs1i111lllcd cll;111gcs i11 sli1IL: c1scl11;1d 
(overall gn)w1l1 1111<1c;isc111ix I ;111tl ;111 1111s1H.Til1cd 
i11rl111io11 L1c111r. h1n11111i1 11111L1ll'd ;111111i;llly. 

Base 
l<)<JJ, 1994 or 199-; 
DSI I includc(t a11ti l'111wn ill hasc if less 1lia11 12r11. nl progr;1111. 
DSI I i11cl11dcd lrnr nor grown in li;1sc if 111orc 111;111 12 1

;;. of pr11!:!r;1111. 

Year2 xear 3 Year 4 Year 5 Year 6 Year7 



THE NATIONAL GOVERNORS' ASSOCIATION (NGA) MEDICAID RESOLUTION 

• We are pleased that the Governors have passed a policy resolution that affirms our 
national commitment to the guarantee under Medicaid. We are also pleased that they 
have continued the financial partnership between the federal government and the states 
that allows Medicaid funding to follow increases in enrollment. 

• As Congress considers this resolution and legislation to reform Medicaid, we need to 
make sure that guarantee is real. 

There must be national guidelines for eligibility that protect those who are 
eligible under current law. This means that current law, which provides that 
1.5 million children between the ages of 13 and 18 are being phased-in for 
coverage, should be retained. It also means that people who meet the national 
definition of disability should be guaranteed coverage. 

There must be a national guarantee to meaningful benefits. 

And we must preserve adequate legal enforcement of this guarantee. 

• We are working with the Governors to clarify the intent behind the individual 
provisions of the NGA resolution. Their recent testimony before the Congress shed 
some additional light on their proposal, but they have yet to finalize their policy. 

• In the weeks to come, we will continue to work the Governors, the Congress, 
consumer advocates, health care providers, and other interested parties to assure that 
any Medicaid reform legislation provides for enhanced flexibility to the states while 
preserving the program's fundamental guarantee. 
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I 
- TALKING 

REPUBLICAN 

POINTS 

VICTORY! 
Govemonr embrace Republican effol'f to move power back to tho ldatN: 

Reform of Welfare, Medicaid mirror GOP crafted, Clinton votoad propoaale 

oov·s UNANIMOU9L. y EMBRACE GOP V18\0N or MOV1NO POWER BACK TO STA res ... 
• NatJonal Gtwemona Aseodation moeling produces pro~ mrW.lfate reform, Medaid: 
• Propouls mirror GOP paeeed nrforma - r•fcrma Clinton repaatacnv wloed: 

.•• NO WONDCR Bill. CLINTON GIVES IT ll1E COLD IHOULDER 
,.-... • W'lPo tho propo1Hllls do not con\ain 100,._ of Vle GOP relorma, lt does rapreunt the identkoal 

phlloeophy, and moat Ofihe ,.~ contalnod In Republican bat11ncad budget offer&; 
• A. Whita Houso repo11er a.aid Cnnton • ... su"' QIMJ ehOtt *tit ta lhe g<>WlmcHS' ptOOCJsel& .•• • 
• The preeident callad the unanimous endorumont by the natk>l'\'8 goverrt0r9 of lheM illrgaly 

Republican initlatlvu "'9fti'ty a • ... "9p Jn rlMl right dbacOOn;· : 
• S.ving• from OQQi propoeal are expociitd to c;om., 'ftuy dose to GOP budQet goai.; 

WR.FARE 
• Enda the ftKSeral ~ and reptaoM it wtth a b\ock grant to the ltatee~ 
• Contalna raaJ wor1t reqUlremanta and Ute1ime llmlta of tNe yu•rai 
• States are given fled>iUty ta adopt &Ye" lltltctsr ~ llmibt if"tney "'°01&; 
• Statee are given flexlblUty to olnunato lncentMM for IOegtllm~ - bd8ic tervloea for cnlld,.n 

Bnt protaated but •tetea Ara not requlMd to Olvn monthl~ CAM bllnefb to menage mattwn: 
• Statee a'1<Med ta llmlt eJdns paytnents to mother. who have addtttonal children on welfar9: 

M!DtGRANTH 
.. Enda r.d--1 ontttsam.nt al Medicaid, mplaoed wtth MediGran1a; 
• CJlv• stat98 lhe ftedJlllty tc dellver health caro "'°"' fRtriy. 8ffidBnHt/ and at a lower ooet: 
• Gua,.nteee protedfon tor moat vulnetabJo population' - pregnanl women. chldren, elderty 

po0r, the diasbled, and other low-income Individual&. 

10\0 l.ONCiWOlmt UlJUSEOl't'ICB HUltnlNO • 'tVASH!NOTOH. DC ~Oll) • (lOl)llS-5107 
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NEWS RELEASE 

r<>R IMUEDIA TE RELEASE CONTACT : MIKE COWNS 
WEDNESDAY. FEBRUARY 8, 199C TEL :. (ZOZJ 221-5135 

aLtLEX; 1-11sToR•C re• ecoMMUNICADClti§ mu:. "Just A ITABT: 
Commerce Chairman Lists Accomplishments and Ob}ect/VeS on HeeltJ of Telecom Passage 

WASHINGTON (February 8) - On the heels Of overwhelming House and Senate approval of the 
hdtoric Bliley.Pressler Telecommunications Reform Act, the Chairman of the House Commerce 
Committee today set forth an even more ambitious agenda for the remaining months of the 104th 
Congress. 

U.S. Rep. Thomas J_ Bliley, Jr. (R-VA) reflected today on a dizzying array of legi51ative 
accomplishments, from breaking up the monopoly in local telephone seMc:e to landmark reform of 
the nation's securities c:tass action litigation system and passage Of Important revisions to the Clean 
AJr Ad. Amendments. He has also spearheaded efforts to restruauro the nation's pmdud liabijity 
system. rein in the power of federal bureaucrats, and restrudut'e the nation's Medicare and Medicai~ 
systems. 

In a Congress marked by partisan bickering and ideological gridlock. Bliley has earned 
widespread praise fOr his ability to form broad, bipartisan coalitions in suppon of his Committee's 
initiatives. A National Jouma/profile described the courtly, bow-tied southerner as ·Mr. Smooth.• and 
noted that Bliley •knows a thing or two about getting his way.· The magazine noted that Blilay plays 
-a quieter brand of hardball" than his predecessors on the powerful Commerce Committee. 

His formidable skills as a negotiator and coalition-builder were perhaps best displayed dUl'ing 
his year.Jong fight to secure passage of the Telecommunications Act. a sweeping overhaul of lhe 
nation's telephone, cable. broadcasting and on-line comuting industries that breaks up the Ben 
monopoty in .local telephone service and will lower rates and imrxove service by allowing long­
distance and locat telephone companies and eabte television providers to compete in one another's 
business. Bliley eventually steerod through the House on February 1, 1996, Dy a vote of 414-16. 
The massive legislation represents the first comprehensi"e reform of the nation's communicatioM .. 
laws since 1934, and had been staffed in Congressional haggling with telephone, broadcast and cable 
company lobbyists since it was originally intrOduced 14 years ago. · 

The WaShington Post praised Bmey and his counterpart, Sen. Larry Pressler (R-SD). with 
·gingerty defusing- opposition by Senate Majority Leader Bob Dole and •steenng dear Of otner, more 
partisan landmines- In handing the 1G4th Congress its •most substantive ~islative acc:omplishmenr 
to date. 

Considering the breadth of Bliley's effort to reduce federal red-tape and pare down federal 
intervention in the U.S.-economy, however. his wol1( has just begun. 

Bliley has set forth an exhausting legislative agenda for the Second Session which incJudes 
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restructuring the Super1und program. reauthorizing tne ~e\.U• ...... ., -- ·- - ~ . . . PAGE 

refining the Clean /IJr. Ad Amendments and reforming the the Food and Drug Admm1strat1on·s 
procedures for approval of food. drugs and med;ca1 dev1ees. 

2/~ 

emeys legislative program has represented a 180-0egree shift for the Committee: where 
before Commerce was the source of many (if not most) federal Nies and regulations. today the . 
emphasis is on lessening federal intertetence -wttn job creation. stteamtining or el~minating existing 
t>ureaucracies. and removing impediments to the development and approval of new products and 

tedlnologies. 

Already, Bliley's efforts nave oome considerable fruit. During the momentous firn 100 Days of 
the 104th Congress. commen;;e played a pivotal role in the drafting Of key stements of tho 
Republican "Contract with America." including landrnari( reforms Of the nation's product liability and 
securities Class action litigation rules. and sweeping new guidelines to impose c:orrvnon-sonse 
restrictions on federal regulators. 

Besides telecommunications reform, the Committee's aceomptishments and objectives in tne 
coming months indude: 

• 

• 

Preserving Medicare. With jurisdiction over the Medicare Part '"B. program. the Commerce 
Committee - working together with the Ways and Means Committee - was principally 
responsible for drafting legislation to preserve the Medicare system. whose bankruptcy was 
already pt'ojected by 2002 and today appears even Closer .. Although vetoed by President 
Clinton, Blitey's Committee spearheaded legislation to give seniors the same enhanced health, 
care choices as younger wori<ers while retaining the existing Medicare ~ee-for-servtce• 
structure for those who desire it. With no increases in co-payments or deduc:tibles and hokting 
Part ·s· premiums at the c:urrent 31 percent of program costs. · · 

Axing Medicaid. With primary jurisdidton over Medicaid. Btiley has made it a priority to 
control the program'3 growth and give States wider flexibility in administration of the program, 
wt'lidl is c.vrrenlly the fastest-growing entitlement in government, now costing taxpayers 
upwards of $160 bilfion a year and expanding at a rate of 10 percent annualty. Although the 
pten called for generous but controlled increases in Medicaid funding (about 39 percent over 7 
years), President Clintoo vetoed the Bliley ~MediGrant• proposal: BUiey haS continued quiet 
negotiations with Democrat Representative:s end a bipartisan groUP of Governors to give ttie 
States greater flexibihty so that Medicaid will be ~tter and more fair1y managed, With Improved 
quality. Those negotiations bore fruit on February 6. When tne National Governors Association 
- c:onsisting of an Governors. Democrat and Republican atike - unanimousty appcoved a 
measure very similar to the Bliley MediGrant effort: the Chairman has already directed staff to 
begin working to reduce the plan to legislative language prior to early hearings ~ Congress 
reca •venes. 

Restructuring the Securities and Exchange Commission.. Working eloseiy with SEC 
Chairman Artraur Levitt, Appropriations subcommitte·e chairman Harotd Rogers (R-KV) anCI 
Ways and Means Committee Chairman Bm Archer (R-TX). Chairman Bliley ha$ negotiated a 
restructuring of the financing mechanisms for the sec that wiH end the financing aises which 
have distracted the Commission on a nearly annual basis~ under the proposal. the SEC will 
became subject to the normal appropriations process. and Sec tUing fee3 wm be reduced by 
50 percent over S years. At the same time. Finance suocommittee Chairman Jack Fields (R· 
TX) has introduced a landmark proposal for reform of the nation's securities taws. and Rep. 
Dan Frisa CR-NY) has launched an effort to restructure the internal med'lanisms of the 
Commission. 1 

1 
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the companie5 $\Neyed that went Pllblic in 1986 had been named in a Securities Clas!O ACt1on 
1aw suit by 1993 - and while 40 percent of these eases are eventually thrown out by the 
c;ourts. the cost of defending these actions is massive, averaging $692,000 in legal fees and 
1,055 hola"$ of management time. T,,e Commerce Committee crafted a measure that shafpty 
discourages the filing of speculative .. narassment" ·style suits, yet_ protec:ts ~ rights _d. . 1 

investors victimiZed. by fraud. After passing botri Houses by loe>Slded, b1part1san MajOntieS. 
this measure. too. received a Presidential veto, but less than 12 hOUrs later, on Decemt>er 20, 
1995, BJiley handed President Clinton trae first successful veto override Of hiS Presidency, by a 
lopsided vote at 31S.100. After tho Senate joined the House in overriding the veto, the 
measure became law.· 

• C1ean Air Act. Amendments Reform. Overcoming Initial White House opposition to the 
moasures. Bliley has already secured enactment of reforms affecting two of the most 
potentiatly expensive provisions of the 1990 Clean I-Jr Ad. Amendments involving mobile 
p0llution sources. The President has signed into law reforms that eliminate the so-called 
•centralized auto emission testi~ and "employee commute option• provisions Of tne 
Amendments. The centranzed auto emission provision would have dosed lhousanm of State-­
licensed, independently-owned emissions testing facilities, replacing them wtth a handful af 

federally-run centralized facilities: 8liley d'Wged that the measunJ would have caused major 
inconvenience for the motoring puCUc. without any appreciable inaease ;n tne acca.-acy d 
emission tests. The "employee commute option· would have aeated a massive federal 
b~aucracy to enforce ·car.pooling· requirements for millions of AmeriCM a)mrnuters in 
selected communities across the nation_ A series of Oversight and Investigations 
subcommittee hearings have exposed additional flaws in 1he EPA's enforcement of the 1990 
Clean Ajr Ad Amen<lments and led to the EPA's April 5 withdrawal of the proposed~ 
Monitoring"' rules for industrial pollutants: in a letter to the EPA following conmencemer1t of the 
heatings. a bipartisan m~jority of the full Commerce Committee charged Uiat EPA had 
'"transfonned two words in the Clean Air N:J.. Amendments .. 'enl'\aneed monitoring' - into 
hundreds of p.ages of onerous. costly regulations that ... effectively rewrite the Clean Air Ad 
monitoring reQuirements. '' 

• Regulatory Reform. In what could be the most significant government refonn measwe in 
decades. the Commerce Committee drafted reg&sl:ition which requires federat regulatOrs to 1 

calculate the compliance COst3 of new federal regulations, and balance them against the 
demonstrab&e ri.sks those regulations are intended to avoid. 1he sweeping reform prcp.isat 
dramatically alters tne nation's reoulatory precess to ensure, for the first ume. th.el the benefits 
of regulatory activity outweigh the compliance costs and that no other. more cost-effective or. 
ress onerous alternatives. are practical. 

• Product Liability Reform. Between 1973 and 1988, the number of product llabifrty lawsuits in 
the Federal courts incteate<i by 1,000 percent. at an estimated cost to the U.S. economy of 
nearty $80 billion a year - a sum equal to the combin@d profits of America's 200 largest 
corporations. Despite wid~read popular support for reform. the powerful trial lawyers' lobby 
has managed to stifle all attempts to improve the system. 11-.e Commerce Committeewas·at 
the forefront of bold new refonns to the product liability system that reduce abustve lawsuits 
that ir'\Ct"e1ase prices paid by consumers and jeopardi%e American productivity by placing in 
reasonable proportion the amount of damages awarded in the lawsuits without reducing 
consumers· abitity to sue. The measure. now in a House--Sen:rte Conferenc$. indudes caps 
on punitive damages. a statute of repose to end liability Claims in perpeh.Jity. ending J>U')itive 
damage Claims for FOA...approved drugs and devices altogether. a bar on ~by~ 
under the influence of drugs and alcohOI, and a uniform nationwide statute of limitations to 
discourage litigants from -forum-shopping."' 

3 
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MayQfS. Chainnan Bliley has called reform of Superfund ·an urban issue: citing studies which 
show most of the sites located in inner-city areas. His speech identified Superiund reform as a 
•moral imperative: and asserted that. after 10 years and the expenditure of more than S15 
bitlion. Superfund has resulted in the cleanup Of fewer than 75 toxic waste sites. 

• Oversight of the Food and Drug Administration. The subcommittee on Oversight and 
Investigations has commenced a series of hearings on the FDA's approval proeess for 
medicine=-, medical devices and bioteehnotogies. The hearings ha"a been widely credited with 
prompting the Administration·s FDA reform proposals. and have alsO led FDA to grant 
expedited review of a revolutionary new device whidl W\U enable upwards of 20 mffiion 
diabetics to test their blood sugar levels without having to directly test their blood or urine; the 
instrument, catted a "non.invasive glucose monrtor, .. enables users to test their blood sugar by 
use of infra-fed lighl In addition, FDA reform ~islation is antieipatea earty this SessJon In 
Chairman Miehael Bilirakis' (R-FL} Health and Environment sutx;ommittee. 

• Food Safety Refonn and Revi$ion of the "Delaney Clause..• Chairman Blitey ha 
expressed his desi'e to proceed with eomprehen!tive ~rmgs on food safety i~. 
including reform of the so-callQd "Detaney dause_· 

• Deregulating Electric Utilities. Chairman Bliley plans to tommence hearings later this .year. i 

with the objective of sweeping deregulation of the eleetnc utility industry, including 
comprehensive reforms of the Public Utility Holding Company Ad and tne Public Utility 
Regulatory Policy Act. 

• Monitoring Global Climate Change Negotiations. The subcommittee on Energy and Power 
has h!lunched \v.fo separate oversight hearings. on the 1992 Rio de Janeiro· Clintat@ Treaty. On 
May 16, the subcommittee held the first Congressional hearing in either House on the Aptil, 
1995 ""Berlin Mandate" for 20 percent redudions of greenhouse gases by developed nations by 
the year 2005 (withOut any corresponding effort by the developing nations), and the long.range 
impact of the Ber1in negmiations on the economy and U.S. competitiveness. 

• Pipeline Safety. The committee nas sent to trle floor legisiation to add ri:>k assessment. risk 
management and rtsk prioritization requirements as part of the reauthorization of the Natural 
Gas Pipeline and Hazardous Liquid Pipeline Safety Acts. 

- 30 .. 
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MEMORANDUM 

.\kmhcrs of tht.: NCSL Task Force on Federal Budget Negotiations 

Ju, Jol111su11 \\ ilsun_~) 
Director, Health Cour.JJ I\./' · 

h;bruary 2U, 1996 

St IR.JECT Medicaid Rcfonn 

Endosi.:d for ~our infonnation is a comparison of selected provisions of the major Medicaid rcfonn 
proposals under consideration here in Washington, D.C. The last column on the chart reflects 
rnrrrnt NCSI. poliC\ 

Pkasc note that there arc a number of similarities among the proposals. Below arc a few: 

• Establishes limit on federal financial participation; 
• Maintains entitlement status to some individuals; 
• Maintains current benefit structure (Mcdigrant is an exception); 
• Repeals the Boren Amendment (Coalition Alternative is the exception); 
• Would make managed care an option, no longer requiring a federal waiver; 
• \1:11111a111s cum;nt nursing home refonn regulations: 
• Provides for special funding for states with large numbers of undocumented aliens 

( Coalillon :\lternall \'e is tht.: exception); 
• Establishes new limits on the Disproportionate Share Hospital (DSH) program: and 
• Requm;s states Lo spend state funds to draw dO\rn federal dollars: 

NCSL Policv 

Briefly, this is how current NCSL policy compares to some of the major provisions. 

~CSL opposcs 

• Under current NCSL policy, NCSL would oppose federally established eligibility and 
benefits if the frdcral financial participation is capped 

j '"'•' i•j..\ •.\ ( •',\.\I .:·:i .• i ·\ '· ':.,. ~ 'V• ; ...... : 

.\l.HlU> \\. 'l'ITH 

\\II.I.I.\ \I l'\ll '\ P 



, 

NCSL Task Force on Federal Budget Negotiations 
February 20. 1996 
Page Two 

NCSL supports 

• Establish1111.:nt of a contrngenc\· fund: 
• Managed Care as .'.lI1 optional benefit with considerable flexibility in program 

operatrorL 
• Establishment of a fund to assist states with large numbers of undocumented aliens: 
• Additional flexibility for st.lies to impose cost-sharing requirements; 
• Repeal of federal requirements on provider reimbursement (Boren Amendment 8.:. cost­

bascd reimbursement for Rural Health Centers and Federally Qualified Health 
r ~''.'.'.~'~C ): 

• Repeal or major revision of the Medicaid provider tax and donations law; and 
• :\ rok for state legislators on .'.lI1Y federal Medicaid advisory board or commission. 

~CSL has no positron on . 

. , 1..111•l-.11..1111.:..: ul effort rcqu1n.:mcnts; 
• Benefit package specifics: 
• Ch.'.l!lging st.lte match: 
• Future of Disproportionate Share Hospital (DSH) payments; 
• Ch.'.l!lges in rights of beneficiaries to sue st.ltes regarding denial of benefits or st.ltc 

pl.'.lI1 compli.'.l!lce (Pri\·ate Right of Action); 
• D1stnbut1on fonnula: 



MEDICAID AND THE NGA RESOLUTION 

• The Medicaid "Guarantee" Has 4 Key Components: 

1. Financing: Do dollars follow people? (Is the NGA financing approach 
acceptable policy, even within context of guarantee?) 

2. Eligibility: Who is covered? Are there any significant changes from current 
law? 

3. Coverage: What is covered? Is the coverage real? 

4. Enforcement: How is the guarantee enforced? Is it adequate to enforce the 
guarantee? 

• Other Outstanding Medicaid Issues Include: 

1. Title XIX: NGA calls for a new title. What are implications? 

2. Nursing Home Standards/Enforcement 

3. Family Financial Protections 

4. Quality Standards 
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QXJESTIONS ABOUT NGA MEDICAID RESIRUC.11JBING PROPOSAL 

EllelblUty: General 

• Qptiooaj e!igjbilil)' ero1,W: Would States have total tlexibility to define these groups 
(subject to a Federal ceiling on inoome, desc1ibed In the~ bullet)? 

• Limits .£'ft caeeloaJ jnqca,11c~: Are there any limiti upon Medicaid eligibiliry criteria or 
enrollment growth for the State option to expand eliaibility up to 275 percent of poverty? 

• M&:m.QdoloKical iasU§s: Would methods of determining Medicaid eligibUity fur non-cash 
aroup1 wntinuc to be the methods of the AFDC or SSI programs, or would States be 
completely ftoo to use methods of their qwn devising? ("Methods" means what income 
iwd rcaou.rcea get counted and how.) 

• ~: How many indlvidullls wou.ld be-likely to receive Medicaid coverage under the 
guarantee in the NGA plan? How does this number compare with the number of 
individuate who arc co¥erCd under current law? Would there be coverage loss and if so 
for which populations? How large would any such loH be? 

• Conrue: How would the NGA proposal assure that insurance coverage docs not 
decline? 

EligihUiry: Elderly and Disabled 

.Mmi(:4id/SSl N~s and the EldetlY: NGA would limit guaranteed eligibility for SSI r°'ipients to 
elderly personJ who meet SSI income and rcaource standards. 

• Wc:iuld guaranteed Medicaid coverage be limited to all elderly who actually receive SSI 
ccsh payment, or, would it also include elderly persons whose income and resources are 
low enough but who care not receiving a p~yment for sume other reason (e.g, no 
applicarion. failure lo provide neceuacy information)? 

• Wo~ld Stat~ be allowed to continue to contra~t with SSA for malcing concumm1 
SSUMedicaiu eligibility detenninations? 

• Does the NGA proposal envision requesting chr.nses to Federal SSI eli~ibility 
re~uircmcnts? 

• Would Medicaid eligibility for recipients of Scare cash supplementation payments continue 
as under current law? 

62878:# 2 
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• Would the 209(b) States be permittr.d to reLIUn their more restrictive criteria. ii) under. 
cuneut law? (Currently there are eleven 209(b) States. While any State could '°nvert to 
this statuSi conversions are typically trom 209(b) to SSI rtatus.) 

Elia:ibility: Qualified Medit.are Benefkiaait1 (QMBS) and Medicare Co1l·Sharing NGA 
would guarantee payment of Medicare i;ost sharing for QMBs. 

• Would the proposal follow the "mcnt law definition of "Q.MB" or permit State flexibility 
to establish eligibility criteria and meth()d117 

• Does the tenn include related groups, such as Selected Low-Income Medicare 
Beneficiaries (SLMBs) and Qualified Di~bled Working Individuals (QOWls)7 

• Would ~h.angcs be made io the eost·sharlag benefit that is now mandated? Or to rhe 
FederaVState matehing rates for spending oo cosi.ah&ring? 

EUgilJility: Pcnon1 with Di11bili1ie1: NOA would allow each Stat~ to define wh.k:h persons 
wilh disabilities would be guaranteed coverage in ita State plan, subj~ review uf the State 
definition by the Secretary and the State's willingness to spend at least 90% of the funds it had 
historically devoted to this populatiuu. ~ · .. ~ 

• Would State definitions be subjecr to ~Y :Federal restrictions or guidelines? For e,.11mple. 
would they be 1equircd to use any element§ of the cunent FeclerafSSI definition of 
disability? 

• Unde1 what eriteria would the State definitil;m of disability be reviewed by the Pedel"al 
govc:r nmcnt? 

• Would the Secretary be expected or permitted to develop standards to addrei1s potential 
inequities or inadequacies in varioui1 State definitions? 

• Would low.inC()me disabled Medicare beneficiaries (who by definitiun meet the Federal 
de~nition) also have to meet the State's definitio~,!n order to qualify as 
QMBISLMB/QD\VI? 

• Would States be pecmittcd to define disability and excluu~ persons with particular 
cha.gnoses (e.w., ffiV, mental health, suh~tance abuse) or other cha.racteri~tic.$ (e.g .. 
homeless)? Similarly, would they be prohlbited ti·om using br6ad flexibility to define 
amount, duration and scope of services to limit or deny services to c.ertain types of 
puvulations (e.g., tho~ in urban or ru1a.l areas or Indian reservaTions)7 

62878:# 3 
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• Could &tates broarlen the definition to cover addition.al persons -- including those who are 
now more traditionally a State responsibility? 

Eligibility: 90 Percent Set-11ide for Peno1'1 with Dl11bllitit.1 

• Would there be restrictions on how Stares c;ould use the sot-aside funds? Are thc:sy only 
for mandatory benefits? 

• What .kinds of spending are included in the fY 199S base year computation? Just 
spending for mandatory services to mandatory eligibles who have disabilitica? Or also 
spending for optional services and/or optional eligibl~ who have disabilities? {Note that ~ 
large part. of long-tenn care spending in the base year is in optional t:.ategories.) Spending 
oa disabled QMB/SLMB/QDWis? Spending on persons eligible based on their disabilities 
or, more broadly, persons with disabilities.who~e ellaibiJily is in another category, e.g. 
poverty.related children? 

• Is the set aside dollar amount a percentage of total spending? Ifit is a percentaae of total 
spending, it is applied to the total spending, DSH, etc.? 

• Docs the set-aside amount incrwe over time? By 11 CPI-like Index? By a disabled or 
poverty-related person basis? • 

• What monitoring mechanisms would be used to ensure thar the set-aside is spent as 
required? 

• Would States be tree from the current Jaw ThiID ~clusion? 

• Alternatively, would Srate3 be permitt~ to spread· their ~ct-aside funds much more 
broadly by COYering a variety of costs for persons with disabilities who are members of 
families with higher incomes? Would States b., permitted to use Medicaid money to pay 
for people to ~re for family m~mbers who iife disabled and Medicaid-eligible? 

Eligiblllty .. 1111d Out-of-Pocket Payments: lmplitations for Benefi<"iaries' Families 

• Would States be required, as they are under current law, to protec1 im;omc and resources 
for spousec of those who arc iustitutionwized? 

• Wouln States be c;onwainc:d in whether and how they 1equirc adult children ro provide 
financial suppurt to cover some or ~II the costs of their parents' medice.J, and especially 
lnng-term ~1ire, expenses? 
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• Would States be restricted by Federal law in any way with respect to imposing liens on 
beneficiaries' property, on recovering from the estales of deceased beneficiaries, or on 
denying benefits to people who artificially impoverish thcmsclve& by giving away asi;ets? 

• 'J'C'u!r! ~:· 1 ~r~l ')!'State limits be imposed on jtJUOunts that beneficiaries may be required 
to contribute to the eosi of their care, e.g., copaymcnts, balance billina by p1ovidcra, 
nursing home admission fee11 or contracts to pay at the higher private patient rate? 

Ilif!:ibility: FamUie1 with Children 

• Poveay-a:lated grcgnant women and childrm: 

Woulel the proposal retain the curre11t law requirement to pha.se in coverage of 
aoout 3 million children, aged 13 .. u with incumc:s below 100 percent of poverty? 
(Under tho NGA proposal, mandatory cuvcragc of other mandatory poveny­
related groups continue.,.) 

• AfDC families: NGA would require States to provide Medicaid to AFDC-like families in 
either of these two ways: (I) States could elect to cover family member11 meeting the 
State's~ AFDC income and resoum: ttandirds. (States \Vfth standards higher than 
the: national average could ch9osc:: lo use the national averag~ instead.) Qr (2) Sta.tes 
could cover persons elii:lble for AFDC under new posr.welfare refo1m rules. 

Would the additional administrative co~t of ma.lntaining a dual system under the 
first option be f cdcrally marched? 

Would the AFDC national average income (variation 1.1nder the first option) be 
fixed or adjusted continually u States reduced higher current income stand1trds to 
the average? 

would current eligiblei; retain coverage? 

Would new eligibility standards for State cash as~iRtance prognum under welfare 
reform be likely to l"d to changes in Medicaid eligibility'? What would thoie 
standards look like? Which sroups would be most likely to lose Medicaid 
coverage and how many individuals would be in those: groups? What would be the 
impacts on Medi,aid spending? What would be 1he impact of the set-a iii de 
requirement for th.is populacion? 

Is any Medicaid tr&nsition for families lc:Aving cuh assistance tn go to work still 
re~uired (or optional)? Who would it cover and how woult1 it operate? 

62676:# 5 
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Dencfi~ 

• Who deftn~ bcnefiu? What criteria are used? 

• Are there any benefit standRrds for optional populations? 

• What happons to the V ac.cines for Children Prosram? 

• What happens to the Drug .Rc:ba.tc I'rogram? 

• How will the .. T .. in EPSDT be "redefined"·· 111d who will define it (Congress, Secretary, 
States?) Will there be comparability across states -- I.e .• a unifOrm benefit paclcage for all 
children? 

• Will a minlrnum ue established for treAtmeni services under EPSDT -- e.g .. treatment 
services must include all mandatory and Optional serviocs under the State plan?. 

• ff a Medicaid bcncfic:iazy ages out of the EPSDT program, but still needs a acrvice related 
to earlier .EPSDT treatment (iouch as immunosuppreasive drug~ followinK an organ 
rransplant), will the benefici!I)' still rC(;eivc the service? Will the servii;e still be provided if 
the it is an optional service under the State plan? ~ · · 

• How will long tenn care oplions be "broadened'!" 

• Will there be any minllnum standarti for amount, duration and scope such as the currenl 
Jaw requirement of "sufficient to achieve it~ purpose"? 

• Will there be any service c:omparatiility or Statc:widcncss requirernent~? 

• Will Statc;s be allowed to vary their programs for beneficiaries within an c:ligibility group in 
different geographical loCAtions? 

• Will States still be re.quired to provide emergency services to umJocumcnzed immignmts? 

62878:# 6 
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Private Right o( Action 

• Would all individual lawsuits be subject to new limitations on ri9hts of action, regardlcas 
of whether 1hey concern eligibility or a claim to Liencfiu? If not, what distinction does this 
new limitation draw? 

• Would the proposal rutriet lawsuits under federal civil rights statutes which apply to the 
States, suck as the Americans with Dii;abilitics Act or Title V17 

• Could an individual provider (i.e., a phy1icia.n) file a lawsuit against the State alleging 
violation of a civil rights statuLe such u the ADA? 

• Would the proposed "State administrative appeals process" differ from the eurrent State 
fair hearings sySlcm? If 110, how? 

• 

• 

Do current laws exi1t that satisfy the requirement fur Statea offerins indi.viduals or classes 
a private right of aotion in the State couru? If su, wh11t are they? Whar are the criteria for 
whJch aisling laws, if any, would satisfy this requirement? 

i 

Would the propoMI result in Congress mandating States to enact new law~ lo provide the 
right of action? If so, what would be criteria for such new law!I? ls this ~onstitutional 
under the Tenth Amendment? ' · 

• Currently, a fe.derai law cau11~ ofa~on (for exampl~. under Sectio~ 1983) asserting that a 
State plan violates Title XIX un be filed in either State court or fcdcro.l court. Wnuld 
Section l 9H3 cases continu(. to be 1itigatable, but limited only to Stato courts? Or does 
thi' proposal envisiun barring Section l 9X3 suits by individuals or claues, whether in 
federal or State wurts? 

• Which federal law causes of action wnuld remain in force, if any, that could fom1 the basis 
for lawsuits by bcncfic:i4ries in State cowt? Dues this proposal intend to transfer ~sting 
federal law ~la.ims to State courts, or to extinguish ecnain federal law causcli of action? 
Or doc:; this proposal only shift the forum for Adjudication cif the cause of action? 

• 00~3 the propoul intend to amend Title 28 (the Judicial Code) ai; to jurisdiction of the 
federal district courts? 

• Does the proposal !menu to amend Title 28 u to~the scop(; of Supreme Coun review of 
State court decisions, to ensure ultimate federal coun 1 c:view? 

• Wh~T remedies would be available to beneficiaries who filed actions in State coum? 
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• In what cir~mstances could the Secrewy bring actions in the federal courts on behalf of 
individuals or classes? Based upon which ~'es of action? Whal r\:mcdica would be 
availAble in such lawsuits? 

By what process, and based on what standards. would the Secretary determine 
whether to bring such actions? 

• How will individuals with disabilities be protected from these changes to right of action? 

Servke Delivery 

• Will bcnofiQi4!ies be gu;iranteed a chuice.of health plan? Will they be gua.rantccd a choice 
of provider or phy1ic;an within the plan7 

• Could individuals who are dually-eligible.for Medicaid and M&:dicarc coverage or QMBs 
be roquired to enroll in IJlAilaged wc to receive Medicaid coverage for premium& and 
coat-sharing for Medicare services? Could dual eligibles aml Q.MBs be enrolled in 
managed care without a cl1oic:c of pl31\? 

• Will h~th plans be rcq1.1ired to demonstrate adequate vrovid.cc capa;ity to ~erve Medica..id 
enrollees? Will health pl11ns be required to demonslratc capacity to ,provide specially 
services needed by disabled ehrollees? 

' ·. 
• Will health plans be require.d to demonstrate adequate network: arringciucnta -· i.e., 

primary care, specialty CMe. hospital services -- to deliver the full range ofMcdicaid­
t.iOntractcd service1:? 

• Would there be any assuran~s that IHS, Tribal, and urban Indian progriuns would be able 
to participate ai; managed care providers and be the default ~ssignmcnt designation for 
Indian Medicaid eligible:)? 

• Are there special .,irovisions for public-sector pro.".'iders, such as community health centers 
and public health clinics? 

• Wii} there ue any federal access standards for MediCllid-contracring health plans (i.e., 
time/<listaucc, 24-hour/7 day referrals)? · 

• Wliat systems will b~ in place to monitor these delivery systems for u11dcrutiliz11tion, fraud 
and abuse or other problems? Will the Federal government have d role? 

• How will tht r.·ederal government be able to ensure that Federal matching funds are being 
used to provide health ~c:cvic:cs within these delivery sy~tem.s? 

~------------~ 

7 

62878:# 8 
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• Will States be required to make payments to be1tlth plans who captitation races arc 
. actuarially sound? 

• Will the T-'cdcral government do any prospective review -· such u the curreut State plan 
amendment process •• when States choose to use alternative delivery systcmi? 

• How will beneficiRries be protected against he.tlth plan insolvenciea? 

• Will plans he able to disc1 intln&tc on the basis of health status? 

• Will States monitor health plan marketing activities? 

Managed Cari Quality 

• How will States ensure that beneficiaries i;;.; receiving high quality health services? Will 
they have any quality requirements for Medicaid-contrac:ting health plans? 

• Will States be required to develop Statc-lo'o'Cl quality assurance program~ for managed 
care systems? Will States monilor for under-utilization within capitaJ,ed systems? 

I 

• WifJ States require plans tu provide encounter data? Will Stateli use this data to monitor 
utilization and outcomes? 

• How will States ensure that health plans maintain gricvan~ procedures? How will States 
guarantee thal these proc:edures operate in a timely manner when benefieiariei1 appeal a 
denial of service? 

• Will tht1e be any quality requirements for primary ~re case management proviucrs? 
,· 

• Could the Federal government develup ttandards for quality A..;i;urance programs? 

Pruvider Standards anti Keimburnu1cnt 

• How will .FQHCs and RHCs be supported during a transitiu11 to mana.ged care? Would 
there ~e any mechanism to appropriately recognize the unique role llnd needs at' Tribal and 
urban Indian FQHCJ/IU-ICs to continue cost-based fu11ding beyond any traMition or 
general elimi11ation of such rates? 

62878:# e 
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• Would eurrent law re.l]uirements that payment rat~ level~ ensure access and quality be 
repealed? 

• How will the Medicate 1rusr funds bo adequately reimbursed if States can pay less than 
others for Medicare servii;cs? Would low-illeome MediClife beneficiaries be protected 
from balance billing? 

• Will States be alluwcd to exempt providers (e.g., huspitala, nursing home,;, home heK!Lh 
agencies, ESRD facilitiCi) from meeting MedieaJc:: conditions of participation? 

• Wm State~ be required to see!( public comment on payment rates'' 

• How will quality be assured -~ for ICF/MJU, for ex.ample? 

• What would be the iitatus of current hospital accredimion requirements in the Medicare 
atatuto? If states adopt somclhing else, Will hospitals be faced with two acts of processeg 
for revicw/a.ccrt.ditatlon? Should Medicare's requirements be State specific? 

Nuning Home Reform 

' • Does the NGA proposal retain the OBRA '87 sLandards in their ent(tt.ty? 

• Th~ NGA plan gives State!! the tle:idbilily to determine enforcement strategies for nursing 
home standards. Is the federal role in cnforccmen~. e.g., validation survtys and the 
authority to sanction tacilirics, eliminated? lf'not, what is the federal role:? 

• How will states be pltid for their enfor(;Cmont ~tivities'' What modwcations to the l i64 
agreements!M'edicaid State plan will be required? 

Adrninistratinn 

• How much Lime would the Secretary have to review the State plans? Whac would happen 
if th,~ review is not completed in a timely fashion? 

• Would Lhe current "compliance" proce:s~ be used if there were Federal concerns with the 
Slate plan or some ntw procedure" 

• Would the Secreta.I)' be rc:1ponsiblc for ensuring i]nifornucy of ~vcragc t1mon9 thP. States? 

62676 :#10 
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• Would there be any mechanisms to ~sure appropriate consultation by Statei with IIIS, 
Tribes, tribal orga!'li7.Jttions. and urban Indian organi.zations in development of the State 
plan and operation of the Stale program? 

• What would constitute sub11uu11ia1 failure to comply with Federal statute or a Sutc plan? 

• How would HCF A· s rule be "3trcaml.ined" in the State plan appruval process? 

• What elements of the State plan would the Secretary be nblc to evaluate? If the plan is not 
adequate, would the Secretary be rt.quired to r~ect the entire plan? 

• Would the IG and OOI's authority to impose remedies on States that violate the statute be 
limited? 

• What kind of authority would HCPA have to punuc reductions in waste. fraud and 
abuse? 

• Which elements of Title XIX would be retained? 

• Will the cross references to other sections of the Sncial Security Act be retained to ensure 
that general protcr.:Lions aga.inat fraud, abuse and waste; adminisuatiOn and judicial review; 
and the ability to wry out prpgram reQearch and demonstrlltlon programs are retained? 

Flnancina: General 

• Th~ plan sto.tes that there is a maximum Federal allocation. ba.sed on the ~um of four 
c.omponents, including the umbrella. Arc: the total payments nationally for states c11.1Jpcd in 
ltgislation? 

• If the national "growth rate• e~cccda the cap, would all States then gel luwcr growth than 
the State-specific ~rowth riite? 

Finandng:·.Statc Matching Rate 

• What is Lhe new flt,.W? Is it current FMAP with a higher floor, or the new FMAP in the 
Cunfcrcncc Agreement? 

• If the insurance umbrella is uncapped, wiU this change in FMA.l' lead to increasc:s in 
federal costc? 

~· ' 
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Financing: Base 

• Will the ba5e be recalculated eac.;h year or is there a fixed base y~d! 

• Will umhrella payments be iucludcd in the base? Will growth due to umbrc:;lla payments be 
part of the calculation of C3timatcd gro\\lth for the following year? 

• Is the base calculated on tota.I spendins or per person spending? 

• Are administrative costs included in the bllse? 

• Doc1 this plan allow the State ro lceep the base. plus inflation, even if it reduces 
CIU'Ollmcnt? Is this different if it replaces them with 27 5% of poverty category'? How can 
th.is be reconciled with a per person t\Jndin1: model? 

• The NGA proposlll states that "some: state5 may require special provi!ion~ to correct 
anomalies in b.:ise year expenditures?" What are these provis.ions? 

• Are DSH raymems in 1993 and 1994 allowed, even jf they w~re ~ubject to sub~uent 
diSAllowances? 

• How are liujusunents and di~llowances treated in the base year? 1 ... future years? 

• What is the rationale and impact o(~llowing States to chuose from one of three base 
years? llow does this affect savings? Whlch Stacc:1 iue likely to pick which base year'J 

Financing: 1nnation Growth 

• Is there a cap on the growth ccmpuuc1lt? 

• Is growth based on estimuted changes in caseload and not M actual changes? Arc there 
retrcsrective paymems? 

• I!: t~e "anticipatcu erlrollmcnt" the growth me for the base year miuus CPI? 

• Will there be ii liingle national growth rate eaC".h year, or ditfercnl rate~ for different States? 

• Whu will calculate the gro..vth rate.: CBO, OM:B. HHS, or Staces? \\'hen will the estimate 
lie calcufated? 

• What factors art> likely to be included in the growth rate formula? 
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• How will the formula adjust for t;asemix? Will there be a single, national adju$tmont? (i.e. 
will it be assumed that each State has the sMte mix of enrollees?) If not. huw will State· 
specific adjustments be accounted for? 

• ls the inflation faclor a projection of inflation or .,ome histo1icaJ average? Ifit is a 
projection, WlUll data will be used? What is the base of the inflation factor -- CPI, GDP, 
or some other measure? Will the inflation factor be adjusted? Will it be upward or 
downward? · 

• b 1..hc anticipated growth rate a pp Ii~ to a base year enrollment (e.g., 1995) or 1he 
previous year's enrollment? 

• Arc thore any special provisions for continuation of growth rates esr,.hlished in l l 15 
demonstration state!!? · 

Financing: Enrollment Growth 

• What does "enrollment" me.an in this context ·- that beneficiatjcs have a Medicaid card or 
that they use servi~s? Does enrollment include mandatory, current optional, and new 
optional (27S%) people? · 

' 
• For AFDC, is the Actual growth bued off of l 995 current mandatory people? What 

b&ppcns if a State switches to 11. new eligibility system that gives more people lower AFDC 
benefits -- are all of those new people c;ounied toward the &ctu.aJ enrollment growrh? 

• When would estimates of case lo11d'bc done? Ne they adjusteti throu2h the y".r? 

Financing: J nmrance Umbrella 

• ls Federal spending capped or is it open ended? If capped, how much Federal funding 
would there be? 

\ 

• Is the insurance umbrella capped? If so, how much will be in the umbrella pool? Ii; the 
P<Jol solely federally funded? What Vrill happell if the pool nmount is not sufficient to meet 
State needs'? 

• Why is the umhrella fund only &Yailablc for m11ndatory grollp!: 11.nd persons with Jisabilitic3 
and the elderly? 

• What grC111ps are eligiblt: fur umbrella payments? Why is the umbrella fund only available 
for m:indatory groups imd persons with disabilities and the elderly? 
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• Arc umbrella funds only available for tho fiscal year when "exce~s" growth occurs? 

• Since States may use their own definitions of '"disability," "'°uld they choose to define 
disability broadly and thereby expand acces~ to the insun1.11oe umbrella funds? (N'ote: This 
problem could be intensified because States also deteuninc amount. duration and scope of 
~ervices.) 

• How does the financing of the umbrella actually work? When do payments aml 
recorn.iliation OQCW1 

• How docs tho NGA plan address the im:entive for States to underestimate \;&Stload 
growth so they can tap inro the umbrella .pool? 

• Will some States (i.e .. high c:~penditurc ·s~tes) be able to access 1hc umbrella fund easier· 
than other~? . 

• Is the adjuster a one•timclone year adjuster, or is It built into the state's base for future 
years? Does 1he St.ate have to absorb the cnst of prior year' a srowth (in beneficiaries or 
inflation). or docs it get continuing adjusrmentS? 

• Insurance umbrella funds are "guaranteed on ll per-bencficiacy basis for populatiotl5 not 
included in the estimates of the base and th~ growth." How would rhis detennim1lion be 
made? 

• How does the proposal prevent a ~tatc &om slowing enrollment and paymQltS until the 
next fiscal year thereby increasing its 11CCHB to the umbrella fum.l in the following year? 

• The plan require.~ that a State must "have used up other available base and growth fund!i" 
in order to have access to lhc umbrella funds. How would thiii be implemented by the 
State or federal.goverrunent during the c:our&e nfthe year? 

• Does the expression "must have uset1 up other avail!!l>lc ba&c 41ld growth fonds'' mean 01t.ly 
that..the StaL~ must have spent up ro its cap? Must all Federal funds in previous yeai) have 
heen used up also? 

• What Jocs "demonstrable need" mean iu th.is conteXt' 

• Does the capitated amount vary depending on what State you are in? If there j9 11 national 
estimate, won't this lead to a ~ubsta.ntial redistribution of growth fiuw high cost states 
(NY especiRlly)? Will low c.ost states receiving higher adjust~1 have to actually spend 
more on Medicaid tu get their new amount'' 
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Financing: Special Grants 

• How will the allocation of special grant funds be determined? 

• Wha.t mKhanism is there for State &CCQwttability for special snmt expemlirures? 

• Would special grant amounts ~unt toward a State's overall Federal funding limit? 

• How large would these funds be? Would the amnunt change over time; ro allow for 
in.flation. growth in eru-ollmcnt, or other factors? How do these; amounts relate to the tot.al 
a.mount of funding aJrrcntly spent on th~~e services? Would the funds exi5t temporarily or 
pennanently? How would these funds be aJJocated across States? 

• What 11~rviccs would States be allowed to 'provide using the funds from the .special fund 
for undocumented irnm.igranrs·1 Would Statca still be limited (as they are under currem 
Federal la.w) to using Federal funds only Lo pay for emergency health ca.re services, 
including emergency labor and deli\'cry of a '1Uld'? ,1 

• How would Sra.tes determine the immigration status anri Medicaid eligiuility of 
undocumented persons? Would StAtC$ still be required to us~ the c""°·Pa.rt SA VE process . 
for verifying immigration status with INS? 

1 
... 

• How would IHS fai;;ilitics would be-treated? Would the money now spent on Medicaid 
~ervices by DiS owned or leased facilities (for which States currently receive 100 percent 
federal reimbursement) be moved tb the special fi.lnd ac.;count, or would those fi.inds still 
counL in 1 State's base, with the ~~ial erant as "new money"? If the currenr .lipendlng is 
included in the State's base, what assurance~ would there be that it woulcl continue to ue 
used to meet the needs nfunder-served American Indians and Alaska Natives (Al/AN)? 

• Would the special grant funds be limited to IHS ow.i:ied or le~~ed facilities, or could they 
also be used to cover services p10vided by Tribal and urben Indian faciliti(s? Could they 
also be used tr.i cover servicc;s provided to Indian people hy lion-Indian health providers? 

' 

• Would the '!mount of spcx:ial grant funding be adequate to pay fo1 all services to Medicaid 
eligibles ny whichever µroviden are covered? Wnuld it be incrc:oscd in future years to 
allow for correctionii to the current under-tnrollment oflndi~1.11 people who are eligible for 
Medicaid? 
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• What protectioni> are there for equal protection for services to Indian people, on the 
grounds thar rhey are eligible for JHS services, even though they are legal residents of a 
State and otherwise eligible for Medicaid on the same basis as other legal residents of the 
State? 

Provider Ta:s.a and Douatium; 

• Are Any protections against eJCCC:Hive gaming of the federaJ paymenrs to the State using 
provider donations and ~cs, disproponiunate ~a.re payments, etc. included in this plan? 

• Repealing all tax/donation limitations is likely to inc1 ease the federal share of co~ts 
subitantially because states will be able to generate Sti1tc share through provider financing. 
Has the increase in federal costs been estimated? 

. Disproportionate Sh.ar, Hospital Program 

• Are DSH payments subject to growth rates? 

• The plan says that States must use DSH funds to pay for care for low-incomo persons. 
How will this provision be enforced? , · .. ~ 

• It appears that the restriction on DSH limitation to l 00% of coSts is removed. r.~ any 
other similar provision put in its plaoc? · 

. '· 

Final. 219196 
File"" 1:\Mc:dicaidlc.ongre.~!t 9'i\nv\question 


