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Congress of the Enited States
ashington, BL

November 3, 1993

Mrs. Hillary Rodham Clinton
1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mrs. Clinton;

We are writing to ask your assistance in deleting those sections of the Health Security
Act that provide an antitrust exemption for physicians and other providers, before it is
introduced in the Congress. Specifically, Title I Subtitle D of that Act now includes an
explicit antitrust exemption for collective provider negotiations with Health Alliances over
fee schedules for fee-for-service health plans. Such negotiations would already be accorded
antitrust immunity under the state action and Noerr-Pennington doctrines -- provided that the
conditions of the doctrines are met.

States meet these conditions every day in insulating from antitrust challenge a wide
host of various state-run or state-supervised entities or franchisees, which provide everything
from electrical power and water service to trash collection. No pro-consumer purpose is
served, however, by the Federal government simply declaring the conditions to be
automatically met even before health alliances are in operation. -

As you may be aware, yesterday our staffs met with representatives from the White
House and the Department of Justice’s Antitrust Division to discuss in detail our serious
concerns about the proposed exemption. Therefore, we will not reiterate all of those
concerns in this letter.

However, it is clear to us that this antitrust exemption will benefit primarily
physicians represented by the American Medical Association. The AMA has stated in its
own publication and in other news accounts, which are attached, that it has been seeking an
antitrust exemption for group negotiations to protect its members’ fees. It has even gone so
far as to suggest that the AMA should act as the bargaining agent for such collective
negotiations for all physicians groups.
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The fact is that the proposed antitrust exemption for physicians could undermine the
cost containment goals of health care reform and force consumers to pay higher prices or
receive less care. Moreover, we believe that higher prices and less care would almost
certainly result from enacting this exemption if the Administration’s current plan is altered in
any substantial manner during the legislative process.

We are also seriously concerned that the proposed antitrust exemption will incite an
outpouring of demands by physicians and other provider groups for broader exemptions.
Resisting those demands would be made more difficult by the fact that the AMA would be
perceived as having won an exemption for itself in the Health Security Act. As you know,
we were both delighted with the Administration’s decision, announced publicly on
September 15, 1993, that a series of antitrust guidelines would be promulgated by the
Antitrust Division to help promote pro-competitive collective behavior by healthcare
providers rather than resorting to unjustified exemptions from the antitrust laws.

We continue to believe that it would be in the best interest of consumers for the

Administration to delete the sections of the Health Security Act that would provide antitrust
exemptions for physicians and other providers.

firor—

Sincerely,
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JAZK BROOKS £ flOWARD M. METZENBAUM
airman Chairman -
House Judiciary Committee Senate Subcommittee on Antitrust,

Monopolies and Business Rights

cc:  The Honorable Anne Bingaman
Mr. Ira Magaziner
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premums. Stk — ciing new data that shows

AMA turns
up the heat
to get break
on antitrust

By Brian McCormick
AMNEWS STAFF

CHICAGO — In a detailed and
sometimes stinging analysis, the AMA
1S Irving a new tack in secking antitrust
rehief for phyvsictans under a reformed
health svstem.

The review of federal antitrust en-
forcement in health care says such re-
hief 1s mandatory 1o maintain market
competiion — a watchword of the
White House reform plan.

The 21-page critique was sent to the
Justice Dept. and Federal Trade Com-
mission and presented separately 1o
White House health reformers. It pro-
poses scveral enforcement policy
changes o help phvsicians feel more
comfortable about collaborative activi-
v 1 the current market.

Most of the changes would broaden
the “safety zones™ the two agencies an-
nounced last month to protect physi-
cians or hospitals engaging in certamn
joimt ventures.

But the letter, signed by AMA gener-
al counsed Kirk Johnson. also includes
i proposal 1o deal wath market condi-
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tnds for President Chimton's health

New antitrust reform plea

The AMA has revised its pitch for
antitrust rehef for physicians. 1t is
praposing changes in the White
House reform plan as well as a
broadening of recently released
health care antitrust ‘safety zones.

Clinton pian should allow:

B= Negoliated rule-making to let med-
icine bargain directly with govern-
ment on payment and climical issucs.

‘Safety zones’ shouid:

= Protect physician ventures including
more than 20% of market's doctors.

2= | iberalize classification of specialists
considered competitors in ventures.

B> Expand definition of ‘risk-sharing’
to include doctors who hold equity
in fee-for-service IPAs or PPO:s.

== Protect ‘price-related information’
provided by doctors to purchasers.

tions anucipated under health reform.
If large. ighly regulated regional pur-
chasing alhances are set up as the de
facto single pavers for health services
in a market. then providers should be
allowed to band together undera single
entily 10 negoniate chnical and pay-
ment ssues. Johnson argues. And that,
he savs. should be organized medicine.
IUs not the AMA's first puch for
medicine 1o have leave 1o negohate
collectively. The Association made
See ANTITRUST, puge 34
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Antitrust

Continued from page {

such a proposal last year as part of a
multipart bid for antitrust retief. Jus-
tice and FTC officials never formally
answered, but they have been quoted
as rejecting any special treatment for
medicine.

Agency officials declined comment
on the latest proposal until they could
prepare a tormal response.

There also was no immediate White
Houst response. But AMA Jeaders who
have met with White House oflicials
several times since the release of Presi-
dent Clinton's draft reform plan have
repeatedly described them as “sympa-
thelic” 10 medicing’s anultrust con-
cerns and willing 10 fisten to AMA pro-
posals.

Antitrust expens outside the AMA
gave varied responses to the proposal.
Some saw merit in the concerns ex-
pressed in the letter. Others believed
that granting the AMA's requests
would give doctors license 1o engage in
anticompetitive activity.

Seller beware

“The president’s plan does not call
for a true competitive market,” John-
son wrote. It calls for competition on
the seller side of the market, but would
have virtwally no competition on the
buyer side. Instead, 1t would create a
highly regulated health care system in
which entitics called “health alliances’
exercise monopsony power.”

Under such a system, Johnson ar-
gued, doctors should be free 10 colla-
boratively negotiate with the alliance
as a single entity, rather than through
an array of compeung health plans. As
a model, the AMA suggests using the
Ncgotiated Rulemaking Act of 1990, a
law that outlines a preregulation nego-
tiations process between federal agen-
cies and the subjects of regulation.

Negotiations with doctors would
would bring the United States more in
line with other industrialized countrics
in which government caercises a high
degree of control over health care,
Johnson said. ““These countrics have a
better record of cost control than does
our market-based system.”

But Johnson was quick to add thai
the AMA would still prerer a pure mar-
ket solution to one built on regulation
and negotiation,

“The Clinton plan would more close-
Iy approximate the operation of a com-
petitive market if it required more than
one alliance to operate 1n a given mar-
ket, and f 1ts provisions for employer
apl outs were expanded.” he said. 1
competition among buvers was as-
sured. he said there wouid be no need
for collective negoliation among pro-
viders.

Quality, access could suffer

Robert Bloch, a Washington, D.C..
antitrust lawver and former Justice
Dept. official, agrees in part wath John-
SON.

“1agree that we should have muli-
ple alliances and more opportunitics
for corporate alliances 1o form,” he
said. "If there 1s only one alliance in a
market, there 15 a risk of monopsony {a
buver’s monopoly] power that can have
an antncompetitive effect.”

Bloch warned of the risk in a special
health reform issue of the Narional
Law Journal published this month. He
cautioned that an alliance with market
power could drive prices down 1o such
an extent that quaiity, innovation and
access could suffer.

Conversely, he added. the monopso-
ny power could backfire by forcing
most providers out of the market and
lcaving the alliance at the mercy of a
remaining health plan or network.

But Bloch stopped short of support-

rights. “There 15 a problem, bu! the
solution is competing ailiances, not go-
g 1o the other extreme and concen-
trating the power of providers.™

Johnson said that regardiess of how
the alliances 1ssuc 1s settied. negotiated
rulemaking should be applicd to the
federal government's cxisting single-
payer program — Medicare.

“l can think of a dozen regulations
that have created havoc for physicians
in the last decade, and in cach case
could have been mutigated or avoided
cnuirely if physicians had had a ncgotr-
ating role.” he said.

He added that past AMA ambiva-
lence about sceking a formal negotiat-
ing role has been rooted in fears that
union-like advocacy will tarnish physi-
cians’ professional status. "Butl we are
talking aboul a consensus process: ¢n-

hancing physician involvemeni in reg-
ulatory systems thal e¢xist whether they
like them or not.”

Safety zones criticized

The negotiated rulemaking proposal
1s the most controversial aspect of the
AMA lelter. But the anaiysis also criti-
cizes the federal safety zones created 10
encourage collaboranion in health care
and address the uncenainty that breeds
antitrust fears among physicians con-
templating such activity.

One of the six safety zones an-
nounced lasi month dcalt with physi-
cian joint ventures such as PPOs and
1PAs. The guideiine said such ventures
posed no antitrust risk «f they included
fewer than 20% of a market's physi-
cians in a given specialty and if the
venture featured adequate financial

risk shanng — such as capnatea pay-
ment or substantial fee withholds.

The AMA noted scveral concerns
with this safety zone. First. the 20%
threshold is more conservative than
the government itself was using only a
few years ago. It aiso fails to distin-
guish between exciusive arrangements
and nonexclusive ventures, where doc-
tors can deal independently or through
other networks with purchasers.

The AMA lctter proposes a two-
tiered alternative 10 the 20% himit. For
nonexclusive ventures. il says, up 10
half a market's doclors should be al-
lowed 10 collaborate without fear of
antitrust scrutiny. Ventures that tie
physicians into full-time, cxclusive
contracts should have a 35% threshold
~— which, the letter contends. was fed-

See ANTITRUST, facing page
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very hittle hikelihood that the 33% can
inthet harm.”” he said.

Concerns about defining risk

The letter also retterates AMA con-
cerns about the government’s narrow
defintion of nisk-sharimg withim phys-
Cran joint ventures

In crail acnons an recent vears, the
FTO and Tustice have labeled PPOS or
PSS as anbicompetitnge
they did not ncorporate capitation or
Feo withholds But the AN has repeat-
cdbv argucd that holding o sabstannal
cqunty stake mothe sentue should be
viewed as sk sharing

USinee the savines achieved by phye
SN joant sentuie networks e ulo-
matels derived frony improvements i
the chimcal management of patients -
not from the mode of compensation ==+

cshams ar
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we recommend that the
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mpensation.”” the AMA etter savs

MaA associate general counsel b

ward Hirshteld added that the restrie:
nve satets zone thes i the face of free
market doctrme U The stock market —
and carporate Americn for that mater

aperites on the wdea of pooling cape-
tal and riskimg loss To exclude that
activity and to say that the only way 1o
pool risk s via g renmbuorsement mode
IS o eriy narrow

Flirshicld also called the satery zone
an proviston of intormanon from phy-
Fhe
piudebne speaticalls exdudes proce-re:
fated intormation sharing

The ANMA arpues that some courts
have recogmzed the provicion of such

sicrans oo bavers overly parrow

manncr of

mformation. as long as 1t docs not
cross the line to become price-fixing or
a boveott threat

And Hirshicld arpues that the agen:
cres added insult to injurs o another
safcty zone by allowing hospitats o
participate i the very activity that was
proscribed for physicians,

But Bloch, who durmp s Tustiee
Dept weneee prosecuted tour Aezonn
denoists for providing price-related in-
formation to buvers sees o clear dhis
tnchion between the hosprral and phs-
S st
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" - By Richard A Knox
" . GLOBE ETAFF )

WASHINGTON - After months of inter-
nal debate, the Clinton administration decided
this week, apparently at the 11th hour, to
modify its health reform proposal to give doe-
tors broad immunity from antitrust laws.

The changes allow physicians to exchange
information on fees and to bargain collectively
with regional health insurance purchasing

groups on how much they would be paid for
cach service. .
As news of the proposed antitrust exemp-
tion spread yesterday, officials at the Ameri-
can Medical Association and other leading
physician groupe were guardedly pleased,

while consumer advocates ‘and ‘antitrust spe-

cislists ‘expressed dismay about what they
called the provision's anticonsumer implica-
tions. o

“This is movement in the right direction,”
said Dr. Robert McAfee, 2 Maine surgeon who
is president-clect of the 294,000-member
AMA. It might make us feel a hil warmer
toward the proposal. I'm not surc whether it
will translate to support.”

“It sounds like it may have heen
a major concession to AMA" said
Dr. Denman Scott of the American
College of Physicians. A spokesmun
for the American Society of Internal
Medicine called the provision “a sig-
nificant loosening of the antitrust
| law” and “a swrprising and positive
development.”

But Mark Silbergeld of Consum-
ers Union, which publishes Consum-

l er Reports magazine, warned that
the change, if allowed to stand by
Congress, would resuit in higher
doctors’ fces:

“If all of the doctors get together -
and discuss what fecs they're going
to ask for and present a united front,
they're obviously going lo aim 4
high as possible und not set prices al
a competitive level” he said. "Let-
ting doctors collude and bargwin a
gingle fee schedule 13 not consistent
with cost control.”

“This is essentially creating a
loophole in the antitrust laws that
physicians cap drive 4 tru_ck
through,” aaid a congressional aide,

who asked not to be identified.

Under federal antitrust law. doe-
tore arc prohibited from colluding to
fix prices. New guidelines issucd in
Scptember loorened those restric-
tions to permit doctors to bnrl:'am

| Late change offers--

! . : .

{ antitrust exemption

; more than 20 percent of physiciang -
in any market area take part.

The AMA, which is angling for
the right for itself or its state and
county affiiates to be bargaining
agents for doctors, has argued for
months that the law puts them at an
unfair disadvantage confronting the
anticipated clout of the health plans

: or “health alliances,” the regional
purchasing groups that the Clinton
plan would set up. '

The language of the 1,346-page
Clinton health reform proposal per-
mits national, state or county medi-
cul societics or specalty associations
to negotiate on behalf of all their
members in setting fee schedules.

If physicigns are not happy with
the outcome of negotiations, howev- -
er, the Clinton proposal bars them
from boycotting - withholding their
services - or threatening to boycott.

To the AMA's disappointment,
however, the Clinton proposal stops
short of allowing doctors to bargain

- aver other types of payment. For in-
slance, Lthere 18 no antitrust exemp-

: tion allowing them to negotiate con-

tracls with managed-care plans,
such ay health maintenance organi-
zations or HMOs, that would pay
them per subscriber rather than per
service,

The AMA's general counsel, Kirk
Johnson, last night called the provi-
sion “a quarter of a loal” and said
the physician group would lobby
hard in Congress for bronder anti-
trust cxemptions. He pointed out
that other nations, such &3 Germuny
and Canada, permit doctors to bar-
sain collectively over payments with-
n the framework of national heaith
INSULNCC. '

Johnson, in a telephone inter-
view, «:ud the AMA has had White
House assurances that President
and Hillary Rodham Clinton support
cven broader immunity <o physi-
cians can bargain with health plans
over all forms of payment, not just
over fee schedules.

Hownver, the AMA lawyer smd,
administration officials savl they did
not want to put more sweeping anti-
trust language in the proposal be-
cause of fierce opposition from
House und Senate judiciiwy commit.
tees s well as strong internal resis-

|
i
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The White House referred in-
quiries to the Justice Department,
where an official, who asked not to
be named, emphasized that the pro-
posal limits doctors' antitrust ex-
emption to bargaining on fee sched-
ule, not other forms of payment. In
answer to critics’ concerng that this
might “spill over” to other forms of
collusion, the official said: “We be-
lieve we would be able to uncover
and challenge spillover effects where
they happen to exist.”

The AMA algo wants some rem-
edy short of boyeott in case doctors
and health salliances or health plans
reach an impasae.

Dr. Robert Graham, executive di-
rector of the American Academy of
Family Physicians, gaid it is impor-
tant for the Clinton proposal to per-
mit collective bargaining for {ee-for-
service plans.

Much of the nation is o0 thinly
populated to support competing
managed care plans, Graham noted,

" so fee-for-service plans will domi-

nate. In addition, the Clinn plan
opens the door more widely than an-
ticipated to multiple fee-for-service
plang in each region; and it requires
all HMOs to offer plans that allow
subkeribers o seck fee-for-semvice
care.

But Graham said family practi-
tioners have strong reservations
about allowing the AMA to be their
bargaining agent because its affili-
ates ‘are often dominated by sur-
geons and other procedure-oriented
specialists. “If you get in with a
medical society group, you spend all
the time negotisting fees for CAT
scans und other procedures, and no-
hody wants to talk sbout the fee for
an office visit,” he said.



