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ClCongre~~ of tbe Wniteb i>tate~ 

Mrs. Hillary Rodham Clinton 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Dear Mrs. Clinton: 

•al)bington. 1iet 

November 3, 1993 ..- ···'. 

We are writing to ask your assistance in deleting those sections of the Health Security 
Act that provide an antitrust exemption for physicians and other providers, before it is 
introduced in the Congress. Specifically, Title I Subtitle D of that Act now includes an 
explicit antitrust exemption for collective provider negotiations with Health Alliances over 
fee schedules for fee-for-service health plans. Such negotiations would already be accorded 
antitrust immunity under the state action and Noerr-Pennington doctrines -- provided that the 
conditions of the doctrines are met. 

States meet these conditions every day in insulating from antitrust challenge a wide 
host of various state-run or state-supervised entities or franchisees, which provide everything 
from electrical power and water service to trash collection. No pro-consumer purpose is 
served, however, by the Federal government simply declaring the conditions to be 
automatically met even before health alliances are in operation. 

As you may be aware, yesterday our staffs met with representatives from the White 
House and the Department of Justice's Antitrust Division to discuss in detail our serious 
concerns about the proposed exemption. Therefore, we will not reiterate all of those 
concerns in this letter. 

However, it is clear to us that this antitrust exemption will benefit primarily 
physicians represented by the American Medical Association. The AMA has stated in its 
own publication and in other news accounts, which are attached, that it has been seeking an 
antitrust exemption for group negotiations to protect its members' fees. It has even gone so 
far as to suggest that the AMA should act as the bargaining agent for such collective 
negotiations for all physicians groups. 
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The fact is that the proposed antitrust exemption for physicians could undermine the 
cost containment goals of health care reform and force consumers to pay higher prices or 
receive less care. Moreover, we believe that higher prices and less care would almost 
certainly result from enacting this exemption if the Administration's current plan is altered in 
any substantial manner during the legislative process. 

We are also seriously concerned that the proposed antitrust exemption will incite an 
outpouring of demands by physicians and other provider groups for broader exemptions. 
Resisting those demands would be made more difficult by the fact that the AMA would be 
perceived as having won an exemption for itself in the Health Security Act. As you know, 
we were both delighted with the Administration's decision, announced publicly on 
September 15, 1993, that a series of antitrust guidelines would be promulgated by the 
Antitrust Division to help promote pro-competitive collective behavior by healthcare 
providers rather than resorting to unjustified exemptions from the antitrust laws. 

We continue to believe that it would be in the best interest of consumers for the 
Administration to delete the sections of the Health Security Act that would provide antitrust 
exemptions for physicians and other providers. 

airman 
House Judiciary Committee 

cc: The Honorable Anne Bingaman 
Mr. Ira Magaziner 

Enclosures 

Sincerely, 

Chairman 
Senate Subcommittee on Antitrust, 

Monopolies and Business Rights 



[() L'(lp ;1r111u~11 ll!lll"~l'.;>L''.'l Ill 11\._dllll ILl.)\_Jldll\,,\._ 

lll'L'l111U111s Si:11k - , 11111l' new d;1t;1 th;1t sh11w~ 1:1ils !'"1 l'rcs1Jc111 < 

AMA turns 
up the heat 
to get break 
on antitrust 
By Brian McCormick 
AMNEWS ST.t,FI= 

CHIC.\CiO - In a detailed and 
sometimes st111g1ng analysis. the AMA 
1s tr\·111g ;i nL·w 1;ick in seeking ant11rust 
r·clrcl' for ph\s1c1<ins under a reformed 
heJlth S\'Stcm 

The rc\'1cw of federal antitrust en­
forcement 111 health c;irc savs such re­
lief i~ mJndJtorv to mJintain market 
compet1t1on - ·a watchword of the 
\Vh1te House reform plan. 

The 21-page critique was sent to the 
JustiC<: Dep1 <ind Federal Trnde Com­
rniss1on ;rnd presented separately to 
White House health reformers. It pro­
poses scvn;il enforcement policy 
ch3ngcs to help ph1·sicians feel more 
comforublc ;1bout collaborauve actt\'l­
tv 111 the c:urrent markrt. 
- \fost of the changes would broaden 

the "s;ifet1· lOncs" the two agencies an­
nounced l:ist month 10 protect physi­
uans or hospitals engaging 1n certJ1n 
J0111l \'ClltUl'L'S. 

lfo1 1hc k11cr. signed by A\1 . .\ gcncr­
~!i c:our1scl Kirk Jc.t1nso11. :ilso includes 
;1 pruposal 1n ck;il with market co11J1-

NEWS 

New antitrust reform plea 
I he AMA has revised its pitch for 
;rntitrust relief for physic1Jns. It is 
proposiny ch;inges in lhc White 
House reform µIan as well CJS a 
broadeniny of recently rclc<ised 
he;ilth c;irc ;intitrust 'sJfety zones.· 

Clinton plan should allow: 
J!:lo. Ncgot1Jtcd rule-making to let med­

icine bJrgain directly with govern­
ment on payment ;ind clinical issues. 

'Safety zones' should: 
>Protect physician ventures including 

more than 200/o of market's doctors. 
>Liberalize classification of specialists 

considered competitors in ventures. 
~Expand definition of 'risk-sharing' 

to include doctors who hold equity 
in fee-for-service IPAs or PPOs. 

Ji> Protect 'price-related information' 
provided by doctors to purchasers. 

tions antinpated under health reform. 
If large. highly regulated regional pur­
chas111g alliances arc set ur as 1he de 
facto s111glc pavcrs for health services 
111 a market. then providers should be 
allowed to band together undci:..a single 
entity to negotiate clinical and pay­
ment issues. Johnson ar·gU1:s. :\nd that. 
he savs. should be organized medicine. 

It's. not the AMA-:s f"1rst pitch for 
mi:J1c1nc 10 have !c:t\l' 10 ncgo11ate 
collect 1 \·clv. The :\ssoc1a11un m:ide 
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AnUtrust 
Continued from page I 
such a proposal last year as pan of a 
multipan bid for antitrust relief. Jus­
tice and FTC officials never formally 
answered, bu1 1hcy have been quoled 
as rejecting any special 1rcatmen1 for 
medicine. 

Agency officials declined commenc 
on 1he latest proposal until they could 
prepare a formal response. 

There also was no immediate Whice 
House response. Bui AMA leaders who 
have met wuh White House ollicials 
several times since the rekasc of Presi­
denl Clin1on's drafl reform plan have 
repeatedly described them as "sympa­
thetic" to medicine's antitrust con­
cerns and willing to listen co AMA rro­
posals. 

Antitrust expcns outside the AMA 
gave varied responses to the proposal. 
Some saw merit in the concerns ex­
pressed in the letter. Others believed 
that granting the AMA's requests 
would give doctors license to engage in 
an1icompe1i1ive ac1ivity. 

Seller beware 
"The presiden1·s plan docs not call 

for a true compcti1ivc marke1." John­
son wrote. "Ii calls for competition on 
the seller side of the market. but would 
have vinually no compe111ion on 1he 
buver side. lns1ead. ii would create a 
highly rcgulJted health care system in 
which en1i11es e:illed 'healih alliances· 
exercise monopsony po"'er 

Under such a svstem. Johnson ar­
gued, doctors shou.ld be free 10 colla­
bora1ivcly nego1ia1e wi1h 1he alliance 
as a sing.le entity. rather than through 
an array of competing health plans. As 
a model, the AMA sugges1s using the 
Nego1ia1ed Rulemaking Acl of 1990. a 
law 1ha1 ou1ltnes a preregula1ion ncgo-
1ia1ions process be1wccn federal agen­
cies and 1he subjects of regulation. 

Negotiations with doclors would 
would bring the United States more in 
line wi1h otl1er indus1rial1zed countries 
in which govcrnmen1 exercises a high 
degree of con1rol over health care. 
Johnson said. "These countries have a 
belt er record of cosl control 1han does 
our markc1-bast:d svsiem." 

llu1 Johnson was.quick 10 add 1ha1 
1hc AMA would 51111 prcfrr a pure mar­
ket solution 10 one built on rcgula1ion 
Jnd ne~o1ia1ion. 

"The Clinton plan would more close-
1)· appro.,ima1c 1he operation of a com­
pcti1ive market if it required more than 
one alliance lo operate 1n a given mar­
ket, and 1f 11s provisions for employer 
opl outs were cq1anded." he said. If 
compeu1ion among buyers was as­
sured. he said !here wouid be no need 
for collective negotiation among pro­
\·idcrs. 

Quality, access could suffer 
Robert llloch. a Washington. D.C .. 

antitru.)l lawvcr :ind former Justice 
Dept. oflic1al.'agrecs 1n pan with John-
son. 

"I a~rcc 1ha1 "-C should have multi­
ple <illianccs and mo1c opportunities 
for corpor;i1e alliances 10 form." he 
said. "If there 1s onl\ one alliance 1n a 
market, there i:; a risk of monopsony [a 
buyer's monopoly! power 1hat can have 
an anticompetitive effect." 

Uloch "'·arned of the risk in a special 
bealih reform ISSUe of the Na1iona/ 
Lall' Journal published 1his mon1h. He 
cau1ioncd 1hat an alliance w11h markel 
power could drive prices down to such 
an 01en1 1ha1 qu:ili1y, 111nova1io11 and 
:iccess could suffer. 

Conversely, he added. the monopso­
ny power could backfire by forcing 
mosl providers ou1 of 1he marke1 and 
leaving ihe alliance at the mercv of a 
remaining health plan or netwo.rk. 

l3u1 Blocl.t .s.1oppcd. sl:on of support-

rigl11s. "There 1s a problem. l>u1 1hc 
solution is competing alliances. 1101 go­
ing 10 the 01her extreme and concen-
1ra1ing the power of pro,·iders ... 

Johnson said 1ha1 regardless of how 
the alliances issue 1s sell led. ncgo11a1ed 
rulemaking should be applied 10 1he 
federal government's nisting single­
paycr program - Medicare. 

"I can think of a do1.en rcgula11ons 
lhal have crealed hJ\'OC for [>hy~icians 
in ihc las1 decade. :incJ in each case 11 
could have been 11111iga1ed or avoided 
cnmely if physicians had had a nego11-
;11ing role." he s;iid. 

He added that pas1 AMA ambiva­
lence aboul seeking a formal ncgo1ia1-
1ng role has been rooted in fears 1ha1 
union-like advocacy will tarnish phvsi­
cians· professional 's1a1Us. "llul we ·arc 
1alk1ng about a consensus process: en· 

hanc1ng physician 1nv0Jvemcn1 111 reg­
ulatory syslcms lhal exist whe1her they 
like ihem or not." 

Safety zones criticized 
The negotiated rulemaking proposal 

1s !he most con1rovers1al asrecl of !he 
AMA letter. l:lut the analysis also cri1i­
cizcs 1hc federal safely 1.ones created \0 
encourage collabora11on in healih care 
and address lhc unccnainlv 1ha1 breeds 
:in111rus1 fears among ph\:sicians con­
templating such activity. 

One of 1he "' s;tfcty wncs an­
nounced las1 month deal1 w11h physi­
cian 1oin1 vcn1ures such as f'l'Os and 
ll'As. The guideline sa1j such ven1ures 
posed no an111rus1 risk 1f I hey included 
fewer than 20% of a markel ·s physi­
cians in a given specialty and if the 
,·en1ure featured adequate financial 

risk sharing - such as cap11a1eu pay­
ment or subs1an1ial fee withholds. 

The AMA noted several concerns 
wi1h this safely zone. First. the 20% 
threshold is more conservative 1han 
ihc government itself was using only a 
few years ago. It also fails to dis1in­
guish be1wecn exclusive arrangcmcnis 
and nonexclusive ven1ures. where doc-
1ors can deal independently or through 
other networks wi1h purchasers. 

The AMA leller proposes ;1 1wo­
t1ered alternative to lhe 20% l1111i1. For 
nonexclusive ventures. it says. up to 
half a market's doc1ors should be al­
lowed to collabora1e wi1hou1 fear of 
an1i1rus1 scru1iny. Ventures that tic 
physicians in10 full-lime, nclusive 
rnn1racts should have a 35% threshold 
- which, 1hc leller contends. was fed-
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! Late change offers····· I3y Richard A Knox 

GLOBE 6TAFF' 

WASHINGTON - After months of inter­
nal debate, the Clinton administration decided 
this week, apparently nt the 11th hour, to 
modify !ts health refonn propotial to give doc­
tors broad immunity from antitrust laws. 

i antitrust exemption 
I 

The changes allow physician~ to exchange 
information on fee9 and to bnrgnin collectively 
with regional health insurance purchasing-

groups on how much th~y would be paid for 
cnch scnrice. 
~ news of the proposed antitrust exemp- , 

tion sprend yesterday, officiri.ls at the Ameri­
can Medical Allsocintion and other leading 
physician groupa were guardedly pleased, 
while consumer advoca.tci ·an'/! ·antitrust. spe­
cialists expressed dismay about what they 
called the pro>ision~s anticonsumer implica­
tions. 

. "This is movement' in the right direction," 
said Dr. Robert McAfoe, ~ Mninc i:urgeon who 
is pre::iident-elect of the 294,000-member 
A.\1A. ''It might make us feel 11. biL wanner 
toward the proposal. I'm not sure whether it 
will trans late to support." 

"It sounds like it may have hecn 
n major concession to AM.A," ~aid 
Dr. Denman Scott of the Am~1ican 
College of Physicians. A spokesman 
for the American Society of Internal 
.Medicine called the provision "a sig­
nificant loosening of the antitrust 
law" and "li surprising and positive 
development." 

But Mark Silbergcld of Consum­
ers Union. which publi:;hes Consum­
er Report!:! magazine. warned that 
the change, if allowed to stand by 
Congress. would result in hi~hcr 
doctors' fees: 

"1 f all of the doctors get t.ogcther 
and di;~-u-s-;.;- what fees they're going" 
to ask for and present a united front. 
they'rr. obviously going to aim a,; 
high as possible arid not set prices al 
a competitive level." he &<iid. "Let· 
ting doctorR collude and ba1w1in .1 

single fee schedule is not con~istr.nt 
with co:;t control." 

"This is esc;entially creating •t 

loophole in the antitrust lll.w~ lh11t 
physicians cnn drive, a truck 
through," '.laid a congressional a1rle. 
"·ho ashe;<l not to be idcntifle;d. 

Under federal antitrust law. doc­
lors arc prohibited from colludin~ to 
fLx prices. New guidelines i~sued in 
S(.:ptcrnbcr looi:cnl"ri t.hn~c re:~tri<:· 
t1on~ tJ:> permit <loctJ:>rs to bnrp.111 

I...... ~ - \ .. : r .... 

more than 20 percent of phy~icians 
in any ma.rket area take part. 

The AMA. which is angling for 
the right for itself or il-; state and 
county affili:it.es to be b:u-gaining 
:igents for doctors, h:l.!l ugued for 
months that the Jaw puts them at un 
unfnir disadvantage confronting the 
anticipated clout of the health plans 
or "health alliances," the regional 
purchasin~ g;roups that the Clint.on 
plan would set up. 

The fangunge . of the 1,846-paR;c 
Cl.inton ~eulth reform proposal per­
mit« national, state or county medi­
cal ~ocietic.~ or specialty association11 
to negotiate on behalf of all their 
member~ in setting fee schedule~. 

If phy:;ieiuns nrc net happy with 
the ouU.:ornc of negotialions, howcv- · 
er, the Clinton proposal bars th1!m 
from boycotting - withholding their 
sen:irc:s - or threat.enin2' to boycotl 

To th1• AMA':l disappointment, 
however. the Clint.on proposal stops· 
short of allowing- do<.:tor::i to bargain 

· over other types of payment. For in­
~Lanc12, there is nn antiLru::;t exemp­
tion allowing them t.o negotiate con­
tract:; with mnnuged-care plans, 
such a..~ health muinronanl·e organi­
%ations or HMO!l, that would P<JY 
them per subs<:riber rather than per 

1 sel"'Vlcr.. 
ThP. AMA'$ general eounsd, Kirk 

Johnson, l:ist night called the provi­
~ion "a <]Uarter of 11 loaf" and said 
the rhriciJn group would lobby 
hard in Coni;n:~~ foi· hroudcr llnti­
trust ex12mption.~. He pointed out 
that ct.her nationE>, such as GeTTnan v 
and Cannda, permit doctors to ba;­
g;1in <:olleeti\'ely ovr.r payment~ with­
in th1:: frumcwurk of national he:dth 
1n~ur;ll1Ce. 

Johnson. iu n telephon<:: 1nt('r­
view .. '=lirl the AMA h<1:; h;~d \Vhi11> 
Hou!'-r. :i.ssurancc!i that Prr.:-;icient 
~nd Hilbry Rodham Clinton ~uppmt 
c~vcn bro:ider immunity ~o physi­
cians can bargain with health pl:lns 
over all forms nf p3}'11'lent, not just 
over fee schedule$. 

flOWlcV<:l', the /\Mi\ l:.iW_l'er ~.:\id, 

ac!mini~tratinn t>JJi<:i:il;; ~;wl lll•2y did 
riot want t0 put more ~\\'ec:ping anti­
Lrust lnni.,'Uage in the jlroµu~al be. 
CJU~e ol fierce opposit10n from 
House and S<:nntr .iu<lici:u·y commit. 
tee~ ~:; well n~ ~trung intcrn:d rcsi'-

~ ... . ...... 

The White House referred in-
1 

<]Uiries to the Justice Department, 
where an official, who asked not to 
be named: emph:tsb.ed that the pro­
posal l1m1ts doctors' antitrust ex­
emption to bargaining on fee sched­
ule~. not other fonns of payment. In 
Jnswer to critics' concerns that this 
might "spill over" to other fonns of 
collusion, the official said: 'We be­
lieve we would be able to uncover 
and challenge spillover effects where 
they happen to exist." 

The AMA a.l110 wants some rem­
edy short of boycott in case doctor.> 
and health alliances or hea.lth plans 
reach an impnSAe. 

Dr. Robert Graham, executive di­
rector of the American Academy of 
Family Phy11icians, i:airl it is impor­
t.ant for the Clinton proposal t.o per­
mit collective bargaining for fee-for· 
service plans. 

Much of the nation is too thinly 
popul11tcd lo support competing 
managed care pbns, Graham noted, 
so fee-for-service pluns will domi­
nau. In addition, Lhe Clinton plan 
opens the door more widely than an­
ticipated to multiple fee~for-servicc 
plans in each region; and it requires 
all HMO:l to offer plans thul allow 
suh1'cribers w ~eek fee·for-ser.-ice 
c.:a.re. 

But Graham !'aid family practi- , 
tioners have strong reservations 
uhout allowing the A!v1A to be their 
bargaining agent because its affili­
Jtes ·arc often dominated by sur­
geons and other procedure-oriented 
~pecialists. "Jf you get in with a 
medical society g-roup. you spend all 
the time ne~otisting foes for CAT 
:'.C<lns and ulhcr procedurC5, and no­
body .,._·anL~ to Uilk Hbout the fE:e for 
;in office visit..'~.,fie ~aid 


