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HEALTH SECURITY ACT OF 1994
I. INSURANCE REFORM STANDARDS

A. REQUIREMENTS FOR INSURED HEALTH PLANS
Present Law

Federal law generally does not govern the sale of insured health plans
to individuals or groups. The two exceptions are Title XVIII of the Social
Security Act that regulates the sale of supplemental Medicare policies
(Medigap policies) and Title XIII of the Public Health Service Act which
sets out standards (including benefit package and rating) for health
maintenance organlzations that choose to be federally qualified. States
set standards for insurance policies and many States have enacted insurance
reforms in the past three years.

Description of Proposal

1. sState Responsibilities

Participating States would be required to certify that primary
insurance coverage offered for sale by commercial insurance companies, Blue
Cross plans, integrated health plans, and other organizations that assume
health insurance risks ("insured health plans") comply with new Federal
standards. Federal Medicaid matching payments would not be available to
non-participating States. Federal low-income premium subsidies could only
be paid for 1nd1v1duals enrolled in State-certlfled standard insured health
plans.

Insured health plans not meeting sténdards for certification would be
subject to a civil monetary penalty not to exceed 50 percent of gross
premiums during the period in which the violations occurred.

2. Guaranteed Issue

Insured health plans would be required to accept all individuals and
their dependents, and all groups that apply for coverage. Insured health
plans could not deny coverage based on health status, medical condition,
claims experience, receipt of health care, medical history, anticipated
need for health care services, dlsablllty, or lack of evidence of
insurability.

Insured health plans would be required to issue coverage to _
individuals or groups except when (i) the health plan demonstrates that
such enrollment would cause it to exceed service capacity or (ii) the
individual or group has not requested enrollment during the open enrollment
period. Each health plan would be required to have at leadast one annual
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open enrollment period of 30 days. Enrollment in a health plan outside the
open enrollment period would be permitted without penalty under a limited
set of circumstances including marriage, court order, and change in
employment status.

Subject to Part V, insured health plans would be required to offer
coverage through all purchasing cooperatives in a community rating area,
and would be required to sell outside the cooperatives.

. An exception to the guaranteed issue rule would be made for religious
fraternal benefit societies that were in existence as of September 1993,
which bore the risk of providing insurance to their members, and which
receive tax-exempt status under Sec. 501(c) (8) of the Internal Revenue
Code. _ :

Effective Date
January 1, 1996.
3. Extended Coverage of Dependents

Insured health plans would be required to offer family coverage that
includes coverage of dependent unmarried children up to age 24 and spouses.

Effective Date ¢
For policies issued or renewed on or after January 1, 1996.

4. Guaranteed Renewal .

Insured health plans would be prohibited from terminating or otherwise
failing to renew coverage for groups or individuals except in the case of
1) nonpayment of premiums; 2) fraud on the part of the policyholder or
_purchaser; or 3) misrepresentation by the policyholder or purchaser on an
application for coverage or claim for benefits.

- Effective Date

For policies in effect on or after June 28, 1994.

5. Limits on Pre-Existing Condition Exclusions (Portability)

a. Insured health plans could not exclude coverage of treatment for a
pre-existing condition for more than 6 months from date of plan enrollment.
A condition is pre-existing if it was treated or diagnosed in the 6 months
prior to the date of enrollment. Insured health plans could not apply
exclusions if individuals were recently insured by another health plan.
Insured health plans could not apply pre-existing condition limitations to
newborn coverage and would be required to offer automatic coverage of
newborns on the parent's policy.




Effective Date

For policies issued on or after January 1, 1996.

b. Insured health plans could exclude from coverage only a condition
that was treated or diagnosed in the 3 months prior to enrollment. Insured
health plans could not limit coverage when the pre-existing condition is
pregnancy.

Effective Date
For policies issued on or after January 1, 1997.
6. One-Time Amnesty for Pre-Ekisting Conditions

Insured health plans would be required to enroll, without pre-existing
condition limitations, any uninsured person who applies for enrollment.
This one-time amnesty would be effective only during the first open
‘enrollment period after the effective date of this section.

Effective Date

- For the first open enrollment period beginning on or after January 1,
'1996.

7. Standardized Benefit Package

" Insured health plans would be required to offer a standardized benefit
package as a separate package, in conformance with other requirements of
the legislation. :

Effective Date
For policies issued or renewed on or after January 1, 1996.
8. Modified Community Rating

a. States would be directed to establish geographic areas ("community
rating areas") within which insured health plans would be required to
community rate. Each State would Jdetermine the number of such areas within
it. However, a community rating area could not subdivide a Metropolitan
Statistical Area (MSA) and must contain at least 250,000 individuals. In
establishing a community rating area, States could not discriminate on the
basis of health status or the perceived need for health services. MSAs
that cross State boundaries could be treated as one community rating area
if both States agree to cooperate.

b. The community-rated market would include all eligible individuals
who are not (i) employees (and their dependents) of an employer with 500 or
more employees (other than an employer whose primary business is employee
leasing); or (ii) participants in a Taft-Hartley plan, rural cooperative
plan, or multiple employer welfare arrangement (MEWA) grandfathered under
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section C.2 of this Part.

c. Insured health plans selling policies in the community-rated
market would be permitted to offer only policies that are community rated,
modified for the location of the community rating area, family size, and
age. The age adjustment would be limited so that the ratio between the
highest and the lowest rate within a family class in a given geographic
area could not exceed 2:1 for the population under age 65. The Secretary
of HHS would consult with the National Association of Insurance
Commissioners to develop uniform age categories and rating 1ncrements
within 6 months of enactment.

d. Employer dlscounts for certaln workplace wellness activities would
be permitted.

Effective Date
For policies issued or renewed on or after January 1, 1996.
9. Risk Adjustment

a. The Secretary of HHS would be required to develop a risk
adjustment mechanisn that States would implement. "All insured health plans
in the community-rated market (inside and outside the purchasing
cooperatives) would be required to partic1pate. The risk adjustment
mechanism would account for differences in the demographlcs, health status,
and poverty and subsidy status of plan enrollees.

. b. The Secretary of HHS would be required to develop, and States
would be required to implement, a separate adjustment mechanism to
redistribute losses among insured health plans resulting from the reduced
cost sharing obligations of persons receiving subsidies, which must be
absorbed by individual insured health plans as described in Part III
(Subsidies).

c. States would also be required to operate reinsurance pools which
meet Federal requirements until a risk adjustment mechanism is developed .
and implemented.

d. Nothing would prevent a reinsurance system and risk adjustment
system from operating concurrently if the Secretary determines this is
desirable. -

£

Effective Date

States would be required to establish reinsurance pools by January 1,
1996, and implement a risk adjustment mechanism by January 1, 1997. States
would be required to implement a cost-sharing subsidy redistribution system
by January 1, 1997.




10. Exit from the Market

During the transition to community rating, insured health plans could -
terminate coverage of individuals or employers with fewer than 100
employees only if they terminate coverage for all such individuals or.
groups in the State (or terminate coverage in both these markets if the
health plan operates in both markets) and would then be prohibited from re-
entering the market(s) in the State for five years.

Effective Date

Effective upon enactment until January 1, 1996.

B. REQUIREMENTS FOR SELF-INSURED HEALTﬁ PLANS
Present Law

The Federal government regulates employment-based health plans under
the Employee Retirement Income Security Act of 1974 (ERISA). ERISA
requires reporting and disclosure of certain information to the Department
of Labor (DOL) and imposes fiduciary responsibilities on plan sponsors.

Description of Proposal

1. Federal and sState Responsibilities

~a. Participating States would .be required to certify self-insured
plans that operate in only one State. The Secretary of Labor would be
required to certify multistate self-insured plans.

b. Self-insured plans that are not certified as satisfying the
following requirements would be subject to a civil monetary penalty not to
exceed 50 percent of gross health plan expendltures during the period in
which the violations occurred.

2. Guaranteed Issue

Self-insured health plans could not deny coverage or vary premiums
based on health status, medical condition, claims experience, receipt of
health care, medical history, anticipated need for health serv1ces,
disability, or lack of evidence of insurability.

Effective Date

January 1, 1995.

3. Guaranteed Renewal

Self-insured plans could not terminate or otherwise fail to renew an
individual's coverage due to the individual's health status, medical
condition, claims experience, receipt of health care, medical history, or
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lack of evidence of insurability.
Effective Date
June 28, 1994.
4. Extended Coverage of Dependents
Self-insured health plans would be required to offer family coverage

that includes coverage of dependent unmarried children up to age 24 and
spouses.

Effective Date
January 1, 1996.
S. Limits on Benefit Reductions

Self-insured plans could not reduce or limit coverage for any
condition or course of treatment for which the anticipated cost for an
individual is likely to exceed $5000 in any 12-month period. Any such
modification would not be effective and the self-insured sponsor would be
required to provide benefits as though the modification had not occurred.

Effective Date

June 28, 1994 until January 1, 1996.

6. Limits on Pre-Existing cCondition Exclusions (Portability)

a. Self-insured plans could not exclude from coverage, for more than
6 months from the date of plan enrollment, treatment of a pre-existing-
condition. A condition is pre-existing if it was treated or diagnosed in
the 6 months prior to the date of enrollment. Self-insured plans could not
apply exclusions if individuals were recently insured by another health
plan, nor could plans apply pre-existing condition limitations to newborn
coverage. Plans would be required to offer automatic coverage of newborns
on a parent's policy.

Bffective Date

January 1, 1996.

b. Self—lnsured plans could only exclude from coverage a condition
that was treated or diagnosed in the 3 months prior to enrollment. Plans
could not llmlF coverage when the pre-existing condition is pregnancy.

Effective Date

January 1, 1997.




7. One-Time Amnesty for Pie-Bxisting Conditions

Self-insured plans would be required to enroll, without pre-existing
condition limitations, any group member who is otherwise eligible for
coverage. This one-time amnesty would be effective only during the first
open enrollment period under reform.

Effective Date

The first open enrollment period beginning on or after January 1,
1996.

8. Standardized Benefit Package

Self~insured plans must provide a standardized benefit package as a
separate package, in conformance with other requirements of the
legislation. Plans could provide additional benefits through certified
supplemental policies. '

Effective Date

Effective for new coverage or renewals beginning on or after January
1, 199s6.

C. REQUIREMENTS FOR EMPLOYERS
Present Law

No provision.

.Description of Proposal
1. Employer Responsibility to Make Insurance Available

a. Employers in the community-rated market

Any employer in the community-rated market would be required to make.
payroll deductions for health insurance for each employee that requests it.
These employers would be required to make available at least three
certified standard health plans in the community-rated pool, including a
fee-for-service option and a point of service option. An employer in this
market would be permitted to meet this requirement by offering coverage
through a purchasing cooperative that offers at least three types of
certified standard health plans at the community rate.

b. Other employers

Enployers not in the community-rated market would be required to make
payroll deductions for employees who request it. These employers would be
' required to make available at least three types of certified standard
health plans, including a fee-for-service plan and a point of service
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"option. These employers would not be permitted to purchase health plan
coverage in the community-rated market. :

c. Enforcemeni

A civil monetary penalty would be assessed on employers for failure to
comply with any of the preceding requirements. The penalty would not
exceed 25 percent of the wages of affected employees during the period in
which the violation occurred.

Effective Date

January 1, 1996.

2. Employers that are Permitted to Self-Insure

Only employers and organizations described in one of the following
categories would be permitted to sponsor a self-insured or experience-rated
health plan:

(a) Employers (other than employers whose primary business 1s
employee leasing) with 500 or more employees;

(b) Grandfathered Taft-Hartley or rural cooperative plans; and

(c) Grandfathered multiple employer welfare arrangements
(MEWAS) .

Ex1st1ng Taft-Hartley and rural electric and telephone cooperative
health plans with at least 500 part1c1pants would be permltted to self-
insure or purchase experience-rated insurance. MEWAs in existence as of
January 1, 1991 that are maintained by a bona fide group or association of
employers or by an employee organization and that covered at least 1000
participants as of June 1, 1994 also would be permitted to continue to
provide health care coverage. However, grandfathered MEWAs (1) could not .
self-insure, (2) could not increase the number of participants covered
under the arrangement by more than 5 percent, and (3) would be subject to -
new, more stringent, Federal standards. (Two or more employers with 500 or
more employees whHo form a MEWA would not be subject to these MEWA rules.)

Effective Date
- January 1, 1996.
D. ANTITRUST REFORM
| Present Law |
The Mccerran-Fefguson Act (15 U.S.C. §§1011-15) provides that the
"business of insurance" is exempt from Federal antitrust laws, provided

that such business is regulated by the State and that the challenged
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actions do not constitute a boycott or coercion or intimidation.

Description of Proposal
Immunity from antitrust suits under the McCarran~Ferguson Act with
respect to health insurance would be repealed. This would not alter
immunity with respect to other forms of insurance.
Effective Date

Effective for causes of action arising on or after January 1, 1996.



II. COVERAGE

Present law

No provision.

Description of Proposal

A. COVERAGE GOAL

Universal health care coverage is the national goal of this
legislation. An individual is "covered" if insured by a certified standard
or very high deductible health plan, or by one of the following public
plans: Medicare, Medicaid, a Department of Defense health program, a
Department of Veterans Affairs health program or an Indian: Health Service
program.

B. NATIONAL HEALTH CARE COMMISSION

An independent National Health Care Commission would be established to
monitor and respond to: (1) trends in health insurance coverage; and (2)
changes in per-capita premiums and other indicators of health care
inflation.

The Commission would be composed of 7 members nominated by the
President and confirmed by the Senate. Commissioners would serve 6-year,
staggered terms. No more than four members of the Commission may be from
the same political party.

C. DETERMINATION BY COMMISSION

If the Commission determines that specified coverage goals (descrlbed
in paragraph D) have not been achieved an employer mandate would
automatically be triggered requiring employers to contribute 80 percent of
the cost of a certified standard health plan.
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D. EMPLOYERS SUBJECT TO HARD TRIGGER

FIRMS WITH 100 OR MORE EMPLOYEES: three years after enactment, if market

reforms in a voluntary system do not result in 85 gercent of the currently
uninsured employees of flrms in this category gaining coverage, a mandate

would go into effect.

Percent of employees in this category who are currently
uninsured..... ceeseecscsssssescsasssssccsssssessll percent
Number of uninsured employees in the category ........7.4 million

(85 percent of 7.4 mllllon = 6.3 million)

Percent of all firms...........1l.6
Percent of all employees......60.8

FIRMS WITH 25 TO 99 EMPLOYEES: four years after enactment, if market
reforms in a voluntary system do not result in 80 percent of the currently
uninsured employees of firms in this category gaining coverage, a mandate
would go into effect.

Percent of employees in thlS category who are currently
uninsured.......... seccsensenns cecessesessssnsen .21 percent
Number of uninsured employees in this category...... .+3.3 million

(80 percent of 3.3 million = 2.6 million)

Percent of all firms..........6.5
Percent of all employees.....1l5.9

FIRMS WITH FEWER THAN 25 EMPLOYEES: five years after enactment, if market
reforms in a voluntary system do not result in 75 gercent of the currently
uninsured employees of firms in thls category gaining coverage, a mandate
would go into effect.

Percent of employees in this category who are currently
uninsured.......... cecaccecennn ecesecscescesssss26 percent ‘
Number of uninsured employees in this category...... ..9.8 million
(75 percent of 9.8 million = 7.4 million)

Percent of all firms......... 91.9
Percent of all employees..... 23.0
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E. ONGOING MONITORING
The Commission will provide on-going review of coverage rates. If at
anytime after the initial determination of whether coverage goals were met
for the group of firms described in paragraph C, the Commission determines
that coverage has fallen below the specified goals, then the mandate for
that group of firms would automatically be triggered.
F. INSURANCE ADJUSTMENTS

If a mandate goes into effect for all firms, insurance reform
standards would be adjusted as follows::

1. Guaranteed Issue: Health plans would be required to provide
unrestricted open health plan enrollment.

- . 2. Pre-Existing Condition Limitations: Health plans would be
prohibited from applying any pre-existing condition limitations.
G. ENFORCEMENT PENALTIES
Any enmployer that fails to comply with the mandate would be subject to

an excise tax equal to $100 for each day for each employee for whom the
employer has failed to provide coverage.

Effective Date

Upon enactment.
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III. SUBSIDIES
A. PREMIUM SUBSIDIES
Present lLaw
No provision.
Description of Proposal
1. Eligibility
Subsidies are payable according to the following criteria:
(a) full subsidy for individuals and families with income that does
not exceed 100 percent of poverty; beginning in 1997, the subsidy is phased

out for those with income between 100 percent and the following percentages
of poverty:

Ccalendar Year Percentage of Poverty
1997 125
.1998 150
1999 175
2000 ) 200

(b) the benefit package to be subsidized is limited to the value of a
certlfled standard health plan:;

(c) no subsidy is payable for those entitled to a subsidy of $150 or
less; and

(d) there is no poverty adjustment for family size above a family size
"of 4. ‘ :

Resident citizens and aliens permanently residing in the U. S. under.
color of law are eligible for .a subsidy for the purchase of a certified
standard health plan. Undocumented aliens are not eligible.

The poverty level that will be used in determining eligibility is the
official poverty line as defined by the 0Office of Management and Budget,
and revised annually in accordance with section 673(2) of the Omnibus
Budget Reconciliation Act of 1981.

2. Subsidy value
The full subsidy will equal the cost of the premium for a certified

standard health plan,; but no higher than the average cost of such a plan in

the community rating area minus the amount of any contribution offered by
an employer.
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3. Definition of income

_ Income is defined as adjusted gross income (as determined for purposes
of paying Federal income taxes), modified to include nontaxable interest
income, the portion of social security benefits that are not subject to
taxation, and welfare payments.

4. Subsidies for AFDC recipients

Recipients of AFDC who are integrated into the reformed health care
system are eligible for subsidies on the same basis as all other eligible
individuals. Individuals may file ‘an application for a premium ‘subsidy at
the same time that they apply for AFDC.

5. Eligibility determination

The Secretary of Health and Human Services is directed to promulgate
regulations specifying procedural requirements that States must follow in
determining eligibility for subsidies, which shall include regulations
relating to procedures for filing of applications, verification of
information, timeliness of decision-making, appeals of adverse decisions,
and such other matters as the Secretary determines to be necessary.
Outreach activities by Federal and State governments will be required.

Eligibility will be calculated on an annual basis. An individual or
family that has an approved application for a subsidy must file an end-of-
year income reconciliation statement at such time as is specified in
regulations. Failure to file a reconciliation statement will result in
ineligibility for subsidies until the statement is filed, unless there is
good cause.

The Secretary of the Treasury in consultation with the Secretary of
Health and Human Services shall promulgate regulations providing for the
use of income tax return information in determining and verifying
eligibility to the extent practicable.

The agency administering the subsidy program shall pay the subsidy to
which an individual or family is entitled directly to the plan in which the
individual or family is enrolled. An employer of an employee whose
application for a subsidy has leen approved must, upon request of the
employee, adjust any premium amount being withheld on behalf of the
employee to reflect the premium subsidy for which the employee is eligible.-

An individual who knowingly understates income in an application for a
subsidy shall be liable for any excess payments made based on the
understatement and for interest. An individual who knowingly misrepresents
material information shall be liable for $2,000 or, if greater, three times
the excess payments made based on the misrepresentation.

6. Responsibility for administration
The State shall be responsible for administration, and may designate
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the public agency that it deems appropriate to carry out necessary
functions. The Secretary of Health and Human Services must develop
standards to assure consistency among States with respect to data
processing systems, application forms, and such other administrative
activities as the Secretary determines necessary to promote the efficient
administration of the subsidy program. A State shall be liable to the
Federal government for payments made in error.

Funds required to pay the subsidies will be transferred to the State
at such time and in such form as provided in regulations. The Secretary of
Health and Human Services shall provide for regular audits. A State shall
be liable for payments made in error.

The Federal government will match State admlnlstratlve costs at a rate
of 75 percent Federal, 25 percent State..

Effective Date
States have the option of providing subsidies to those who are
eligible beginning with the month of January 1996, and must provide
subsidies for months after December 1996.
B. COST-SHARING SUBSIDIES

Present Law '

No provision.

Description of Proposal

1. Cost-sharing for those up to poverty

Individuals and families eligible for a full subsidy (up to 100
percent of poverty) are eligible for reduced cost-sharing at point of
service, as determined by the National Health Benefits Board. The plan
will absorb any short-fall. :

| Effective Date

Upon implementation of the State subsidy program.

2. Cost~-sharing for those above poverty - ‘

States will have the option of providing subsidies for cost-sharing
for individuals and families with income between 100 percent and 200
percent of poverty. The State would be required to pay 50 percent of the
cost, and would be responsible for establishing eligibility requirements
and for administration. Capped entitlement funds will be allocated to the
States on the basis of State population, beginning in fiscal year 1997.
Two billion dollars a year will be available for this purpose.
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C. SUBSIDIES FOR EMPLOYERS
Present Law

No provision.

Description of Proposal

1. Eligibility

a. Employers will be eligible to receive subsidies if an employer
mandate is triggered (as described under Part II).

b. Employers who are subject to the mandate are required to pay 80
percent of the cost of a certified standard health plan. In general,
however, employer contributions for the 80 percent share of the premium are
limited to no more than 12 percent of each employee's wage.

c. Subsidies are targeted to low-wage employees irrespective of where
they are employed.

d. Although eligibility for the subsidy is based on the individual
employee's wage irrespective of. the average wage or firm size, the amount
of the subsidy is based on firm s:.ze and the average wage of the firm.
Contributions are limited to 5.5 - 12.0 percent of the wage of each
employee within the firm in accordance with the following schedule:

" Average Wage in Firm

ll Firm Sizé <12K 12-15K 15-18K 18-21K 21-24K 24K+

l[ <26 5.5% 6.8% 8.1% 9.4% 10.7% 12.0%
26-50 6.8% 8.1% 9.4% 10.7% 12.0% 12.0%

“ 51-75 8.1% 9.4% 10.7% 12.0% 12.0% 12.0%.

e. If an employer mandate is triggered it will be implemented in
accordance with a schedule described in Part II. Under this schedule,
firms with fewer than 100 full-time equivalent employees are not :
immediately subject to the mandate. However, such firms would be ellglble
for subsidies, in accordance with the subsidy structure outlined in d.
above, provided the firm contributed at least 50 percent to the cost of a
certified standard health plan. When the mandate is phased in for these
firms the subsidy would continue based on the 80 percent contribution
required under the mandate.

2. Definition of Wages
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Wages are defined as in the Internal Revenue Code for the purpose of
determining contributions for the Hospital Insurance Trust Fund. Wages
will be defined equivalently for State and local governments that do not
contribute to Social Security. In the case of a partner in a partnership,
a 2-percent shareholder in an S corporation, or a sole proprietor, the
individual's net earnings from self-employment are deemed to be wages.

Effective Date

This provision would be effective if an employer mandate is triggered
under the provisions of Part II, on or after January 1, 2002.

D. TRUST FUND FINANCING

There is created in the Treasury a Health Security Trust Fund ("Trust
Fund"). All subsidies required by this Act shall be paid from funds
available in the Trust Fund, as would payments for infrastructure
development for designated urban and rural areas (Part XII), and quality

improvements.
Revenues attributable to the increase in excise taxes on tobacco

. products and other revenues raised by this Act would be deposited into the
Trust Fund.

Amounts equivalent to the reductions in Federal Medicaid expenditures
resulting from this Act, and State Maintenance of Effort payments required
under this Act, would be deposited into the Trust Fund.

If Trust Fund obligations in a year exceed Trust Fund receipts, any
shortfall would be automatically deposited into the Trust Fund from general
revenues. .

.Effective Date

Upon enactment.
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IV. BENEFITS AND THE NATIONAL HEALTH BENEFITS BOARD
A. VALUE AND STRUCTURE OF THE BENEFITS PACKAGE
Present law

No provision.

Description of Proposal

The value of the standard benefit package would be based on the
actuarial value of the Blue Cross/Blue Shield Standard Option (BC/BS-SO)
under the Federal Employees Health Benefits (FEHB) program, adjusted for an
average population. Fee-for-service plans would have an actuarial value
equivalent to the BC/BS-SO under FEHB adjusted for an average population.
Integrated plans could have reduced cost-sharing, set at a level to keep
average premiums at, or below, the fee-for-service levels.

Cost sharing arrangements would include co-payments, co-insurance, and-
deductible amounts for services other than clinical preventive services.
- There would be three options for certified standard health plans:

1. Higher cost sharing plan would have an annual out-of-pocket
maximum of $2500 per individual or $3000 per family; $400 per individual or
$800 per family deductible; 25 percent co-insurance; $250 per admission
hospital deductible; $250 prescription drug deductible.

2. Lower cost sharing plan, details of which would be specified
by the National Health Benefits Board.

3. Combination cost sharing plan, in which an enrollee can
choose any physician, but pay higher out-of-pocket costs for physicians who
are not part of the network. Cost sharing details to be specified by the
National Health Benefits Board.

In addition, a certified very high deductible health plan consisting
of the same covered services with a $5000 per individual or $10,000 per
family deductible would be available, but not as a certified standard
health plan.: (Only certified standard health plans can be offered by
employers.) : .

B. COVERED SERVICES
Present Law

No provision.

Description of Proposal

Health plans would be required to offer a standardized set of covered
services. Categories of covered services would be specified in statute. A

18




. National Health Benefits Board would be directed to refine covered services
- by reference to standards of medical necessity or appropriateness.
Medically necessary or appropriate treatments would be defined by law as
those intended to maintain or improve the biological or psychological
condition of the enrollee or to prevent or mitigate an adverse health
outcome to the enrollee. For individuals under 22 years of age, the Board
would be directed to give consideration to age and health status to prevent
or‘ameliorate the effects of a condition, illness, injury or disorder, to
aid in the individual's overall physical and mental growth and development,
or assist the individual in ach1ev1ng or malntalnlng maximum functional
capacity.

Categories of covered services and equipment would include:

1. hospital services, including inpatient, outpatient, 24-hour a day
hospital emergency, and hospital services provided for the treatment of a
mental or substance abuse disorder. The definition of the term "hospital"
would be the same as in Medicare, with additional reference to facilities
of the uniformed services, Department of Veterans Affairs and Indian Health
Service.

2. health professional services, including inpatient and outpatient
services and supplies (including drugs and biologicals which cannot be
self-administered). Health professional services means professional
services that are lawfully provided by a physician or another person who is
legally authorized to provide such services in the State in which the
services are provided.

3. emergency and ambulatory medical and surgical services, including
24-hour a day emergency services, or ambulatory medical or surgical
services.

4. clinical preventive services, including services for high risk
populations, age-appropriate immunizations, tests, or clinician visits
consistent with any periodicity schedule specified by the National Health
‘Benefits Board. The National Health Benefits Board would be directed to
consult with appropriate government agencies, task forces, and professional
groups (for example, using recommendations of the Advisory Committee on
Imnunization Practices, the US Preventive Services Task Force, and for
children, the American Academy of Pediatrics).

5. mental illness and substance abuse services. The Secretary of HHS
" would be directed to define such services so as to achieve parity with
services for other medical conditions and would develop standards. for the
appropriate management of these benefits. Mental disorders and substance
abuse disorders would be defined, respectively, as those listed in the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition or
revised version of such manual, or the equivalent listed in the
International Classification of Diseases, 9th Revision, Clinical
Modification, Third Edition or a revised version of such text.

6. family planning services and services for pregnant women,
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including contraceptive drugs and devices dispensed by prescription and
subject to approval by the Secretary of HHS under the Federal Food, Drug,
and Cosmetic Act.

7. hospice care services, as defined in Medicare.

8. home health care services, as defined in Medicare with limitations
such that these services would be an alternative to inpatient treatment in
a hospital, skilled nursing facility or rehabilitation facility and would
be reevaluated after each 60 day period. Covered services to include
treatment as a result of an 1llness, injury, disorder or other health
condition.

9. extended care services, as defined in Medicare when provided in
inpatient skilled nursing facility or a rehabilitation facility as an
alternative to 1npat1ent hospital services to include treatment as a result
of an illness, injury, disorder or other health condition.

10. ambulance services prov.:2d by ground, air or water
transportation using equipment for transporting injured or sick
individuals, only if indicated by the medical condition of the individual
or in cases in which there is no other method of transportation or where
use of other methods is contra-indicated by the medical condition.

11. outpatient laboratory, radiology and diagnostic services,
provided upon prescription to individuals who are not inpatients of a
hospital, hospice, skilled nursing facility, or rehabilitation facility.

12. outpatient prescrlptlon drugs, home infusion drug therapy and .
biologicals, including accessories and supplies used directly with drugs
and biologicals, including any use approved by the Food and Drug :
Administration or if cited in the American Hospital Formulary Service-Drug
Information, the American Medical Association Drug Evaluations, the United
~States Pharmacopoeia-Drug Information and other authoritative compendia as
identified by the Secretary. Bloci clotting factors would be defined as in
‘Medicare. The Secretary of HHS may revise the list of compendia.

13. outpatient rehabilitation services, including outpatient
occupational therapy; outpatient physical therapy:; outpatient respiratory
therapy; and outpatient speech-language pathology services and audiology
services as a result of an illness; injury, disorder or other health
condition. The need for continued services would be reevaluated at the end
of each 60 day period by the person primarily responsible for providing the
services.

14. durable medical equipment (DME), prosthetics and orthotic and
prosthetic devices, including accessories and supplies necessary for
repair, function and maintenance of DME. DME would be defined as in
Medicare; prosthetic devices are devices that replace all or part of the
function of a body organ including replacement of DME and prosthetic
devices; orthotic devices are those accessories and supplies used directly
with prosthetic devices to achieve therapeutic benefits and proper
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functioning; orthotics are leg, arm, back, and neck braces; prosthetics are
artificial legs, arms, and eyes including replacements if required; and
fitting and training for use of these items.

15. vision care, hearing aids and dental care for individuals under
22 years of age including eyeglasses; contact lenses; emergency dental
treatment for acute infections, bleeding and injuries to prevent risks to
life or significant medical complications; prevention and diagnosis of
dental disease including oral dental examinations, radiographs, dental
sealants, fluoride application and dental prophylaxis; treatment of dental
disease including routine fillings, prosthetics for congenital defects,
periodontal maintenance and endodontic services; space maintenance.
procedures to prevent orthodontic complications and interceptive
orthodontic treatment to prevent severe malocclusion.

16. investigational treatments, including routine care provided in
research trials approved by the Secretary of HHS, the Directors of the
National Institutes of Health, the Commissioner of the Food and Drug
Administration, the Secretary of Veterans Affairs, the Secretary of
Defense, or a qualified nongovernmental research entity as defined in
guidelines of the National Institutes of Health, including guidelines for
National Cancer Institute-designated cancer center support grants; or a
peer-reviewed and approved research program as deflned by the Secretary of

HHS.
Effective Date

For all policies in effect on or after January 1, 1996.

C. THE NATIONAL HEALTH BENEFITS BOARD
Present Law

No provision.

Descriptiqn of Proposal

A National Health Benefits Board would be established within the
Department of Health and Human Services. The Bcard would consist of 7
members nominated by the President and confirmed by the Senate who would
serve for six-year, staggered terms. No more than four members may be from
the same political party. '

The Board, in consultation with expert groups, would be authorized to
promulgate regulations to: clarify covered services and cost-sharing,
refine the statutory definition of medical necessity or appropriateness,
‘develop appropriate schedules for covered services, and reflne policies
regardlng coverage of investigational treatments.

The Board would also be authorized to issue regulations to modify the
categories of covered services and cost sharing that would go into effect
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unless Congress overturns the regulations by joint resolution considered
under fast-track procedures.

Effective Date

Board members would be named by the President within 90 days after
enactment. ;
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V. HEALTH INSURANCE PURCHASING COOPERATIVES

Present Law

No provision.

Description of Proposal

A. VOLUNTARY PARTICIPATION IN COOPERATIVES

No employer or individual would be required to purchase insurance
through a health insurance purchasing cooperative. Individuals and
employers eligible to purchase insurance through a cooperative could also

elect to purchase insurance at modified community rates through a broker or
directly from an insurance company.

B. ELIGIBILITY TO PURCHASE INSURANCE THROUGH A COOPERATIVE

All purchasers in the community-rated market would be eligible to
purchase insurance through a cooperative. These include: (1) employers
with fewer than 500 employees (and the individual employees of such
employers); (2) self-employed individuals; (3) individuals not connected to
the workforce; and (4) employers whose primary business is employee

.leasing. Eligible individuals could also purchase insurance on behalf of
their dependents.

C. COMPETING COOPERATIVES

More than one cooperative could operate within a community rating area
defined by the State under Federal standards. Cooperatives would not be
required to contract with every certified health plan. If a cooperative
negotiates a price lower than the community rate, that price becones the
health plan's community rate, which must be offered to all purchasers
within the community rating area.

A cooperative would be permitted to serve more than one'community
rating area.

If a cooperative were not established in every community rating area
by 1996, the State would be required to sponsor or establish a cooperative.
In such cases, the State would only be required to sponsor or estabXish one
cooperative that could serve all unserved areas within the State.

D. RULES FOR COOPERATIVES
Cooperatives would be required to accept all eligible individuals and
employers in the community rating area they serve. Cooperatives would be
required to ensure that their services were accessible in all parts of the

community rating areas in which they operate. To ensure accessibility,
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cooperatives would be authorized to make enrollment material available at
designated public access sites, such as public libraries and local
government offices.

‘Individuals not connected to the workforce would enroll in a
cooperative based on residence.

Cooperatives would also be required to provide enrollees with a choice
of at least three types of health plans, one of which must be a fee-for-
service plan and one of which must be a plan that offers a point-of-service
option. Governors could waive the requirement that cooperatives and
employers offer a choice of at least three types of health plans in rural
areas where the cooperative demonstrates to the Governor's satisfaction
that there is insufficient population density to support three types of
plans.

Cooperatives could require payroll deductions for émploYed
individuals. Also, if employees ask their employers to make payroll
deductions for a cooperative, employers would be required to comply.

Cooperatives would be prohibited from enterlng into contracts with
health plans that are not certified.

E. CHOICE OF HEALTH PLANS AND COOPERATIVES

Enrollees, not employers, would choose a health plan within a
coocperative. Employees of the same employer could choose different health
plans within a cooperative.

Employers with fewer than 500 employees could choose a cooperafive for
their employees as an alternative to the requlrement that they offer at
least three types of health plans. _

F. GOVERNING STRUCTURE OF COOPERATIVES

Cooperatives would be non-profit corporations governed by a board of
directors elected by members of the cooperative. Units of State or local
~governments would be permitted to form a cooperative. Insurers would be
prohibited from forming a cooperative, but would be permitted to administer
one. Cooperatives would be eligible for Federal tax~exempt status (subject
to rules concerning private inurement, lobbying and political activity
restrictions).

G. DUTIES OF COOPERATIVES

Duties of cooperatives would include: entering into agreements with
certified health plans, employers, and individuals; collecting and
forwarding premiums to certified health plans; coordinating with other
cooperatives; and providing a complaint process regarding cooperative
actions. Cooperatives would be expressly prohibited from approving or
enforcing provider payment rates, performing any activity relating to
premium payment rates, and bearing insurance risk. :
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Cooperatives would be required to report to the State such information
regarding marketing, enrollment and administrative expenses as required by
the Secretary. The Secretary would be required to promulgate rules
regarding fiduciary responsibilities of cooperatives.

H. FEDERAL EMPLOYEES HEALTH BENEFITS (FEHB) PROGRAM

All health plans participating in the Federal Employées Health
Benefits Program would be required to offer coverage in the community-rated
market in the areas in which they operate. Non-federal employee purchasers -
would pay the local community rate for that plan, and would not be a part
of the FEHB insurance pool.  Government-wide FEHB plans would not be
required to open to non-federal employee enrollment.

Effective Date

January 1, 1996.
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VI. COST CONTAINMENT
A. PREMIUM TARGETS
Present Law -

No provision.

Description of Proposal

1. Nationél Health Care Commission

The Commission (established under Part II of this document) would
monitor the change in per-capita health insurance premiums for certified
health plans.

2. Premium Targets

Targets for changes in per-capita premiums would be set in law as the
projected percentage increase in the CPI-U, plus a percentage increment
‘reflecting three factors: (1) increases in real per-capita income, (2)
changes in demographics and health status indicators, and (3) changes in
medical technology and the use of services. The premium targets'
increments over CPI-U would be the following:

For 1996, 4.0 percentage points;

For 1997, 3.5 percentage points;

For 1998, 3.0 percentage points:;

For 1999, 2.5 percentage points; .

For 2000 and thereafter, 2.0 percentage points.

3. PFunctions of Commission

On February 15, 1997, and each February 15 thereafter through 2005,
the Commission would report to the Congress and the President on the
increase in per capita premiums. If the Commission finds that premiums
during the prior calendar year increased at a rate in excess of the targets
(adjusted to reflect the actual increase in the CPI-U), the Commission
would be required to make appropriate recommendations to the Congress on
measures to keep premium costs within the targets.

The Congress would be required to consider the recommendations of the
Commission under expedited procedures. The proposals, upon transmittal to
Congress, would be drafted as a joint resolution by House Legislative
Counsel, in consultation with Senate Legislative Counsel, and would be
introduced by the Majority Leaders of the Senate and House of
Representatives, for themselves and the respective Minority Leaders by
March 15. Committees would have 45 session days to report the resolution
or be discharged. Committees may report amendments relevant to cost
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containment. Three days after the measure is placed on the calendar, any
Member could make a non-debatable motion to proceed to the resolution.
Motions to proceed would be non-debatable. If the motion to proceed is
agreed to, consideration of the resolution would proceed under a 50-hour
time limitation and amendments relevant to cost containment would be in
order. At the expiration of the 50 hours, a vote on final passage of the

resolution would occur. Debate on conference agreements would be limited
to 20 hours.

Effeqtive Date
Upon enactment.
B. BUDGET CONTROL: PAY-AS-YOU-GO FAILSAFE
Present Law

Congress enacted the Gramm-Rudman-Hollings Act (Pub. L. No. 99-177) in
late 1985, to provide an incentive for the President and Congress to reduce
the deficit each year through the regular legislative process. The Gramm-
Rudman-Hollings Act established a declining series of deficit targets
(referred to as "maximum deficit amounts") leading to a balanced budget in
fiscal year 1991. The Act enforced the deficit targets by the
"sequestration process," under which automatic spending reductions would
occur if the projected deficit exceeded the deficit targets.

In 1987, after the Supreme Court ruled the sequestration triggering
mechanism in the Gramm-Rudman-Hollings Act unconstitutional due to
Legislative Branch involvement, Congress amended the Act, extending the
goal of a balanced budget to fiscal year 1993 and placing responsibility
for the automatic triggering of sequestration in the hands of the Director
of the Office of Management and Budget (OMB).

Congress revised the sequestration process in the Budget Enforcement
Act (BEA) of 1990. First, the Act extended the process through fiscal year
1995 (although the budget was not required to be balanced by that time).
Second, the Act shifted the focus of deficit control away from overall
deficit reduction targets, to a policy requiring that new Federal
legislation not increase Federal deficits. This pay-as-you-go requirement
was accomplished by establishing: (1) discretionary spending caps which
effectively require that new or increased discretionary spending be offset
by decreases in other discretionary programs; and (2) a pay-as-you-go (PAY-
GO) requirement to ensure that legislative changes in entitlement spending
and revenues are fully paid for. The BEA made the spending caps and PAY-GO .
requirement enforceable by sequestration (i.e. automatic budget
reductions). Congress extended the spendlng caps and the PAY-GO

requirement through fiscal year 1998 in the omnibus Budget Reconciliation
Act of 1993, Pub. L. No. 103-66.

The pay-as-you-go policy was strengthehed in the FY 1994 and FY 1995
concurrent resolutions on the budget, which imposed a 10-year pay-as-you-go
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requirement on entitlement and revenue legislation considered by the
Senate. Legislation violating the requirement is subject to a point of
order, which may only be waived by a supermajority of 60 votes.

The existing statutory PAY-GO constraints through FY 1998 and the
Senate's 10-year pay-as-you-go point of order, operate to prevent the
enactment of legislation which is projected at the time of enactment to
cause increases in the deficit for any year through fiscal year 2004.

Description of Proposal

This proposal would establish a mechanism for mid-course corrections
in the event of increases in the deficit attrlbutable to health care
reform.

1. Timetable for pay-as-you-go mechanism

January/February - In the years 1997, 1999, 2001, 2003 and 2005, five
days prior to the President's budget submission, CBO is required to submit
to the Congress and OMB a determination of whether health reform has caused
an increase in the deficit in the prior year. Five days later, the
President's Budget for the fiscal year is to include OMB's determination of
whether health care reform caused a deficit increase in the prior fiscal
year. OMB must explain any differences from CBO's preliminary
determinations. If a deficit increase is attributed to health care reform,
automatic and proportional reductions in: (1) subsidies and (2) the tax
credit for insurance premiums paid by the self-employed and individuals not
covered at work, go into effect September 20 unless alternative deficit
reduction legislation is enacted prior to that time.

June 1 - Deadline for the President to submit to the congress an
alternative deficit reduction resolution, which offsets the def1c1t
increase attributable to health care reforms.

"June 10 - CBO to report to the Senate and House Budget Committees on
whether the alternative deficit reduction resolution submitted by the
President will produce the same amount of deficit reduction in the upcoming
fiscal year as is required to be achieved through automatic reductions. 1If
the Chairmen of the Senate and House Budget Committees certify that the
alternative deficit reduction resolution produces the required deficit
reduction, it is protected by fast-track procedures, as follows.

June 15 - Deadline for the Majorlty Leaders of the House of
Representatives and the Senate to introduce alternative deficit reduction
legislation. Legislation to be referred to all relevant committees.
Committees are to review the legislation, but no amendments are permitted.

June 25 - House commit: :es discharged of alternative deficit reduction
legislation if they have not reported.

July 1 - If no real economic growth in the two most recent quarters,
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the Chairman of the Council of Economic Advisers is to make a "no-growth"
report which suspends the subsidy reductions and congressional alternative
deficit reduction fast-track.

July 10 - Deadline for House of Representatives to vote on alternative
deficit reduction legislation. Bill may not be amended; debate limited to
20 hours, equally divided.

July 20 - Senate committees discharged if they have not reported bill
received from the House.

August 5 - Deadline for Senate vote on alternative deficit reduction
legislation. Bill may not be amended; debate limited to 20 hours, equally
divided. :

September 20 - If OMB made a determination in the President's budget
that the deficit increased in the prior fiscal year due to health care
reform, and if alternative deficit reduction legislation has not been
enacted into law, then proportional reductions in: (1) subsidies and (2)
the tax credit for insurance premiums paid by the self-employed and
individuals not covered at work, go into effect.

November 1 - GAO audit of automatic reductions, or implementation of
alternative deficit reduction legislation, as the case may be.

January/February - CBO report to Congress on success of automatic
reductions or alternative deficit reduction leglslatlon in eliminating
health care deficit.

2. Entitlement to subsidies and certain tax deductions made contingent on
automatic deficit reductlon

The legal entitlement to subsidies and the tax credit for insurance
preniums paid by the self-employed and individuals not covered at work,
would be subject to the operation of the back-up def1c1t reduction
mechanism explained below.

3. Preparation of "pre-health care reform baseline"

CBO and OMB would be required, within 60 days following enactment, to
prepare a baseline for total Federal health care expenditures, projected
for each fiscal year through 2004, as would have occurred without the
enactment of health care reform. CBO shall transmit its estimates to the
Congress and OMB within 30 days of enactment. Five days after CBO's
transmittal, OMB shall transmit to the Congress its determinations,
explaining in detail any differences from CBO's estimates.

4. Determination of deficit increase
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In calendar years 1997, 1999, 2001, 2003 and 2005, five days prior to -
the President's budget submission, CBO is required to submit to the
Congress and the OMB estimates of whether health care reform has caused an
increase in the deficit in the prior fiscal year. Five days later, the
President's annual Budget for the upcoming fiscal year is to include OMB's
determination of whether health care reform caused a deficit increase in
the prior fiscal year. OMB must explain any differences from CBO's
estimates.

In determining whether health care reform "has caused an increase in
the deficit for the prior fiscal year," CBO and OMB shall proceed as
follows: _

a. Determine "total Federal health care spending for the prior fiscal
year."

b. Adjust the "pre-health care reform baseline" for Federal spending
in the prior fiscal year to reflect all identifiable health care spending
variables not attributable to health care reform.

- c. Subtract pre-health care reform spending for the prior fiscal year
(as adjusted), -from total Federal health care spending for the prior fiscal
year--producing the "net increase in Federal health care spending for the
prior fiscal year."

d. Subtract from the net increase in Federal health care spending, net
revenues for the prior fiscal year currently estimated to have resulted
from enactment of health care reform. If the "net increase in Federal
health care spending" exceeds "net revenues," the difference shall be
designated the deficit increase for the prior fiscal year resulting from
health care reform leglslatlon. _

Bxample of calculation: In January of 1997, CBO and OMB will
determine how much total Federal health care spending was in fiscal
year 1996; they will subtract from that total, the amount of pre-
health care reform spending which had been projected by OMB for FY
1996 (in the pre-health care reform baseline) as adjusted to exclude
increases in spending unrelated to health care; the resulting number
will reflect the net increase in Federal health care spending for FY
96 which has resulted from health care reform; finally, the net
revenues projected to have been raised in FY 96 due to health care
-reform are offset against the net spending increase; this yields the
FY 96 deficit increase, if any, resulting from health care reform.

5. Determination of Required Deficit Reduction

If OMB has determined that health care reform caused an increase in
the deficit in the prior fiscal year, OMB must report in the President's
Budget how much deficit reduction is required to be implemented in the
upcoming fiscal year. This is to be determined by inflating the amount of
deficit increase from the prior fiscal year, using the CPI-U.
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For example, suppose that OMB determines in January 1997 that in
Fiscal Year 1996, the deficit increased by $10 billion due to health care
reform. OMB would then apply the projected inflation rate for.FY 97 and FY
98 to the $10 billion deficit increase to determine how much of a deficit
offset is required in FY 98. If inflation is estimated to be 3.1 percent
in fiscal years 1997 and 1998, the adjusted deficit reduction requlred for
FY 98 would be $10.63 bllllon.

: These determinations would occur every two years, beginning in 1997
and through 2005. This biennial structure would operate to avoid double-
counting deficit increases. For example, suppose a determination in 1997
causes an automatic subsidy reduction in FY 98. If there was a deficit
determination only one year later in 1998, the "look-back" at FY 97 would
fail to capture the effects of the already implemented deficit reduction.
However, the biennial process, which calls for a look back in 1999 at FY
98, will take into account the implemented deficit reduction under the
prior cycle.

6. Determination of Required Reductions

_ If OMB reports in the President's budget that deficit reduction is
required for the upcoming fiscal year to offset a deficit increase
resulting from health care reform, the President is required on September
20 to implement proportional reductions in: (1) subsidies and (2) the tax
credit for insurance premiums paid by the self-employed and individuals not
covered at work--unless alternative deficit reduction legislation is
enacted in the interim. The President must report in the Budget for that
flscal year specifically what reductions are to be 1mplemented on September
20.

The required deficit reduction is to be achieved through a progressive
formula, so that: (1) subsidies for the lower income recipients would
receive the smallest reductions and subsidies for the higher income
recipients would receive the largest reductions; and (2) the reduction in
the tax credit for insurance premiums paid by the self-employed and
individuals not covered at work would be applied progressively, based on
inconme.

7. Alternative Deficit Reduction Legislation

A procedure is established for fast-track consideration of a
legislative alternative to the automatic reductions. If OMB determines a
deficit increase attributable to health care reform for the prior fiscal
year, the President would be required to submit to Congress by June 1: (1)
alternative deficit reduction legislation designed to achieve the required
deficit reduction for the upcomlng fiscal year; or (2) a report explalnlng
why such alternative legislation is not being transmitted.

It is expected that the alternative deficit reduction legislation
would be developed through a process similar to the trade fast-track
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process used for the implementing bills for the North American Free Trade
Agreement and the Uruguay Round of the General Agreement on Tariffs and
Trade. Those processes have involved extensive consultation among the
Senate and House committees of jurisdiction through "mock mark-ups and
conferences," as well as extensive consultation with the Executive Branch.

The alternative deficit reduction legislation is to be submitted as a
joint resolution stating in the resolving clause that the "Congress has
determined that it is necessary to avert automatic reductions in Federal
health care subsidies by enacting the following changes in law, which are
estimated to eliminate projected deficit 1ncreases resulting from the
enactment of health care reform." -

If alternatlve deficit reduction legislation is transmitted to the
Congress, CBO is to report to the Senate and House of Representatives by
June 10, estimates of whether the alternative deficit reduction language
submitted by the President will produce the same amount of deficit
reduction in the upcoming fiscal year as is required to be achieved through
automatic reductions (as estimated by OMB). If the Chairmen of the Senate
and House Budget Committees certify by June 13, that the alternative
deficit reduction legislation produces the required amount of deficit
reduction, it will proceed through the Congress under the following
procedural "fast-track" protections.

8. Fast-Track Procedures

Introduction of Resolution.--Under the fast-track procedure, the
Majority Leaders of the House of Representatives and the Senate are
required, no later than June 15, to introduce the alternative deficit
reduction legislation, transmitted by the President, on behalf of
- themselves and the respective Minority Leaders.

Referral.--The legislation is to be referred to all relevant
committees. Committees are to review the legislation, but no committee
amendments are permitted.

Discharge.--On June 25, House committees are to be discharged of
alternative deficit reductlon legislation if they have not yet reported.

Vote by House of Representatives.--The House of Representatives must
vote on the alternative deficit reduction legislation no later than July
10. During consideration by the House of Representatives, the bill may not
be amended and debate is limited to 20 hours.

Discharge by Senate Committees.--If alternative deficit reduction
legislation passes the House of Representatives, all Senate committees to
which the legislation was referred are discharged no later than July 20 if
they have not reported the leglslatlon.

Vote by Senate.--The Senate must vote on the alternative deficit
reduction legislation no later than August 5. During consideration by the
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Senate, the bill may not be amended and debate on the bill (and all motions
and appeals) is limited to 20 hours, equally divided between the Majorlty
and Minority Leaders or their designees. A motion to proceed to the
alternative deficit reduction legislation is non-debatable. Motions to
recomnit the alternative deficit reduction legislation are not in order.
Section 313 of the Congressional Budget and Impoundment Control Act of
1974, commonly known as the "Byrd Rule," would apply in the Senate so that
any "non-budgetary" provisions included in the alternative deficit
reduction legislation, as submitted by the President, could be stricken
from the bill.

9. Implementation of Deficit Reduction

If alternative deficit reduction legislation has not been enacted by
September 20: (1) the President is required to implement automatic
reductions in subsidies by executive order; and (2) the Secretary of the
Treasury is required to promulgate regulations reducing the tax credit for

insurance premiums paid by the self-employed and individuals not covered at
work.

10. No-growth suspension

No later than July 1, the Chairman of the Council of Economic Advisers
(CEA) shall make a "no-growth" report to the President and the Congress, if
the Commerce Department has reported less than zero percent real economic
growth for the fourth quarter of the preceding calendar year and the first
quarter of the current calendar year. If the CEA Chairman makes a no-
growth report to the President and the Congress: (1) the President shall
not issue an executive order implementing across-the-board reductions in-
subsidies and the Secretary of the Treasury shall not issue Treasury
regulations reducing tax credits; and (2) the fast-track procedures in the
Congress shall be automatically suspended. If an alternative deficit
reduction resolution is in the fast-track process when a no-growth report
is issued, legislative consideration may continue, but without the
~expedited procedures of the fast-track.

11. GAO Audit of Reductions

- If alternative deficit reduction legislation has been enacted, or if
the President has issued an executive order and the Secretary of the
Treasury has issued regulations imposing the required reductions, the
General Accounting Office is required to report to Congress no later than
November 1: (1) in the case of an executive order and Treasury .
regulations, an analysis of whether the reductions have been implemented
according to statutory requirements; or (2) if alternative deficit
reduction legislation has been enacted, an analysis of whether the
reductions have been implemented as required in the statute.
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-12. CBO Report

. If alternative deficit reduction legislation has been enacted, or if
the President has issued an executive order and the Secretary of Treasury
has issued regulations making required reductions, the Congressional Budget
Office must include in its January publication of the Economic and Budget
Outlook, an analysis of whether the reductions are likely to be successful
in eliminating the deficit overage.

Effective Date
Upon enactment.
C. MALPRACTICE REFORMS

Present_ Law

No provision.

Description of Proposal

1. Alternative Dispute Resolution (ADR) Procedures

Health plans would be required to establish ADR procedures and
"malpractice claims could not be brought in court until the claims had gone
through and reached a final resolution under the plan's procedures. Each
health plan would be required to adopt at least one of the specified
dispute resolution methods for resolving medical malpractice claims arising
from the provision of health care services to individuals enrolled in the
plan. Acceptable ADR procedures would include arbitration; required

mediation; and a process requiring parties to make early offers of
settlenent.

2. Actions in State Courts

- After final resolution of an enrollee's claim under an ADR procedure,
an enrollee dissatisfied with the resolution ‘'would be permitted to bring a
cause of action to seek damages or other redress with respect to that
claim, to the extent permitted under State law.

3. Contingency Fee Limits

Contingency fees paid to attorneys would be limited to a sliding-scale:
schedule. An attorney who represents a plaintiff in a medical malpractice
action on a contingency fee basis would not be permitted to charge, demand,
receive or collect more than a specified percentage of the total amount
recovered by judgment or settlement in the action. This limitation would
also apply to proceedings under any ADR procedure.

4. Collateral Source Offsets
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Awards would be reduced by the amount of any payment for the same
injury from another source. The reduction in damages would take into
account the amount of past or future payment that the individual has
received, or is eligible to receive, from other sources. Such sources
‘include Federal or State disability or sickness programs; Federal, State or
private health insurance programs; private disability insurance progranms;
employer wage continuation programs; and any other program, if the payment
is intended to compensate the clalmant for the same injury for which
damages are awarded.

5. Periodic Payments

Payments of over $100,000 could be made on a periodic schedule
determined by the court. At the request of any party to a medical
malpractice liability action, the defendant would be permitted to make such
payments periodically, based on a schedule that the court considers
appropriate, taking into account the periods for which the injured party

would need medical and other services.

6. Enterprise Liability Demonstrations

Demonstration projects for limiting liability to health plans rather
than physicians would be authorized. The Secretary of Health and Human
Services would be required to establish and fund a demonstration project in
one or more States to demonstrate whether making the plan in which a
physician participates, rather than the physician, liable for the
physician's medical malpractice improves the quality of health care
provided under the plan, reduces defensive medical practices, and improves
risk management. To be eligible to participate in the demonstration :
project, a State would be required to enter into an agreement with a health
plan under which the plan assumes legal liability for malpractice claims
. arising from the provision or failure to provider services under the plan
by any participation physician. The State would also be required to
provide by statute that physicians participating in such plans would not be
liable for damages and would not be required to indemnify the plan for the
value of any awards.

7. Medical Practice Guideline Demonstrations

Demonstration projects for adopting medical practice guidelines as the
standard of care in medical liability actions would be authorized. The
- Secretary of HHS would establish and fund the demonstration projects at the
State level. To be eligible to participate, the State would be required to
provide assurances that under the law of the State, in a medical _
malpractice action alleging that the defendant was negligent in providing
(or failing to provide) services, the appropriate medical practice
guideline would establish the standard of care.

8. Preemption

Federal malpractice reforms would preempt inconsistent State laws
except to the extent such laws imposed greater restrictions on attorney
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fees or a person's liability, or permitted additional defenses to
malpractice actions. The Federal provisions would apply in any malpractice
liability action brought in any State or Federal court, with the exception
of cases involving claims or actions for damages arising from an injury or
death subject to resolution under other Federal laws.

9. No Riqht'to Action in Federal Court

The Federal malpractice provisions would govern actions in State
-courts and would not establish a basis for bringing malpractice actions in
Federal court.

Effective Date
Effective for causes of action arising on or after January 1, 1996.
D. ADMINISTRATIVE SIMPLIFICATION.AND PAPERWORK REDUCTION
Present Law

Federal law does not regulate the collection of private sector health
information except for Medicare claims, which are collected by the Health
Care Financing Administration of the Department of Health and Human
Services for a centralized database. The Omnibus Budget Reconciliation Act
of 1993 also calls for a data bank of all insurance coverage from any
source to be used for coordination of benefits to prevent Medicare and
Medicaid from paying claims for which another insurer was responsible.

This data bank has not yet been established.

Description of Proposal
1. Purpose

This section would implement a national health information network to:
reduce the burden of administrative complexity, paperwork, and cost on the
health care system; to provide the information on cost and quality
necessary for competition in health care; and to provide information tools
that allow improved fraud detection, outcomes research, and quality of
care. :

2. Requirements for the Secretary of HHS

The Secretary would be required to 1mp1ement a nat10na1 health
information network by adopting standards for:

(a) representing the content and format of health information in both

paper and electronic forms,

(b) transmitting health information over the network,

(c) conducting transactions using this information,

(d) certifying public or private entities to perform the intermediary

functions which implement the network, and

(e) monitoring performance to assure compliance.
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The Secretary would be required to establish expedited procedures to
adopt health information standards that are already in common use or that
are recommended by public or private standards setting organizations such
as the American National Standards Institute.

The Secretary would be required to establish procedures for:
(a) adding codes to previously adopted standards;

(b) making changes to previously adopted standards; and

(c) developing, testing, and adopting new standards.

3. Establishment of a Health Information Advisory Committee

The Secretary would be required to consult with a Health Information
Advisory Committee consisting of 15 members from the private sector
including providers, consumers, and experts with practical experience in
developing and applying health information and networking standards. The
members would be appointed by the President and serve staggered, 5 year
terms.

4. Requireménts for Health Plans and Health Care Providers

All health plans, including Federal and State health programs, and all
health care providers would be required to participate in the health
information network either directly or through a contract with a certified
health information network service. Plans and providers would be required
to conduct transactions electronically over the health information network
for:

(a) claims and claims attachments (or encounters in the case of

providers who do not submit clalms), and

(b) research and quality data inquiries.

In addition, plans would be required to conduct transactions
electronically over the health information network for:

(a) enrollment;

(b) eligibility determination:;

(¢) claims status;

(d) payment and remittance advice;

(e) coordination of benefits;

(£) first report of injury:; and

(g) referrals, certification, and authorization.

The Secretary may require other transactions to be conducted
electronlcally, consistent with the goal of reducing administrative costs.
In addition, plans and providers would be required to make certain standard
data available electronically on the health information network to
authorized inquiries.

S. Standards for Aécessing Health Information
The Secretary would be required to establish technical standards for
requesting standard health information from participants in the health

information network which assure that a request for health information is
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"authorized under the Privacy and Confidentiality Part or that it requests
health information that is not protected under the Privacy and
Confidentiality Part because individuals cannot be identified using the
information requested.

The Secretary would be required to establish .standards for the
appropriate release of health information to researchers and government
agencies, including public health agencies. The Secretary would establish
standards for the electronic identification of a request as one which comes
from a person authorized to receive the requested health information under
the Part on Privacy and Confidentiality.

6. Preemption of State '"Quill Pen" Laws

Requirements of this Part would preempt State laws which conflict,
including provisions that require health records to be maintained in
written, rather than electronic, form. The Secretary would be required to
establish standards for an electronic identifier which would serve the same
function as a signature and its use would supersede State laws requiring a
written signature.

7. Health Security Cards

The Secretary would be required to determine a standard format for a
health security card which includes a form of the social security number to
uniquely identify each individual. Using this standard, health plans will
issue cards to individual enrollees. -

8. Penalty for Failure to Comply

All participants would be required to comply with this section within
a reasonable time unless specifically excluded or waived.. The Secretary
would be required to impose a penalty of not more than $1,000 for each
violation of health information network standards and requirements.
Additional penalties would be imposed for violation of the Part on Privacy
and Confidentiality.

9. Health Information Continuity

To prevent the loss of health information due to bankruptcy of a
health information network participant, the Secretary would be required to
establish procedures for the rescue and reassignment of information held by
participants who cease to function or who function in a manner that‘would
threaten the continuous availability of their information.

1o0. Demonstratioh Projects for New Applications
_ The Secretary would be authorized to make grants for demonstration
projects to promote the development and use of electronically integrated,

community-based clinical information systems and computerized patient
record systems. '
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11. Replacement of Medicare and Medicaid Coverage Data Bank

The function of the Medicare and Medicaid Coverage Data Bank would be
replaced through the requirement on all health plans to ensure the
electronic availability on the health information network of standardized
enrollment and eligibility information on every covered individual.

In order to be certified, health information network services would be
required to be capable of performing automated electronic coordination of
benefits and responding to queries from health care providers and health
plans, in standardized transactions as defined by the Secretary, regarding
the enrollment and coverage for any individual under any health plan.

Effective Date

Upon enactment..
E. FRAUD

Present Law -
1. Sanctions for Fraud that Affects Federal outlays

Title XI of the Social Security Act provides penalties for health care
fraud and abuse within the Medicare and Medicaid programs. These penalties
include exclusion from participation in the programs and the imposition of
civil monetary penalties and criminal penalties. The Office of the
Inspector General of HHS and the Attorney General are responsible for
investigating and prosecuting such violations. State agencies also provide
health care fraud control programs to restrict fraud and abuse within the
.Medicaid program.

. 2. Health Care Anti-Fraud Trust Fund
No provision.

Description of Proposal

1. Sanctions for Fraud that Affects Federal Outlays

a. The Secretary of HHS would be required to exclude from
participation in a health plan for not less than five years an individual
or entity convicted of violations described in section 1128(a) of the
Social Security Act, as amended to include actions affecting Federal
outlays under this Act. The Secretary would be authorized to exclude from
participation in a health plan for periods of different duration an
individual or entity convicted of violations described in specified
subsections of section 1128 (b) of the Social Security Act, as amended. The
Secretary would be required to provide notice of exclusions to health
plans, State health care administrative agencies, and State licensing
agencies. Requirements with respect to notice, hearlngs, and judicial
review of exclusions would be established.
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b. The Secretary of HHS would be authorized to impose civil monetary
penalties for actions affecting Federal outlays, including ones that are
similar to those that would subject a person to a penalty under specific
provisions of section 1128A of the Social Security Act. The Secretary
. would generally follow procedures and provide for appeals as would be
required for similar proceedings under section 1128A of the Social Security
Act, or the State in which the plan is located could initiate such a
proceeding.

c. A number of related amendments would be made to conform and
strengthen the anti-fraud and abuse provisions under the Social Security
Act. : :

2. Health Care Anti-Fraud Trust Fund

A health care anti-fraud trust fund would be created with a portion of
administrative penalties and assessments imposed under the Social Security
act, civil monetary penalties imposed under this Act, and other penalties
paid for related violations and actions. Amounts in the trust fund would
be available without appropriation and could be used by the Secretary and
the Attorney General to cover the costs of combatting fraud affecting
Federal outlays. Such funds would be supplementary to appropriated
operating budgets of the agencies.

Effective Date

January 1, 1996.
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VII. REVENUE PROVISIONS
A. INCREASE IN EXCISE TAXES Oﬁ TOBACCO PRODUCTS
Present lLaw
1. Tax rates

Excise taxes are imposed on the manufacture or importation of
cigarettes, cigarette papers and tubes, snuff, chewing tobacco, and pipe
tobacco. The present-law tax rates are as follows:

Cigarettes

Small cigarettes (weighing

no more than 3 pounds per

thousand) ... ciieeencneanns $12 per thousand (i.e., 24
cents per pack of 20
cigarettes)

Large cigarettes (weighing
more than 3 pounds per
thousand)?...ceeeaccacanas $25.20 per thousand

Cigars

Small cigars (weighing no
more than 3 pounds per :
thousand)...... ceeens P $1.125 per thousand

Large cigars (weighing
more than 3 pounds per D
thousand).....cccc... ceeene 12.75 percent of
- manufacturer's price (but
not more than $30 per
thousand)

Cigarette papers and tubes

Cigarette papers®.......... 0.75 cent per 50 papers

! ' Most taxable cigarettes are small cigarettes.

? Llarge cigarettes (measuring more than 6-1/2 inches in
length) are taxed at the rate prescribed for small cigarettes,
counting each 2-3/4 inches (or fraction thereof) as one
cigarette.

® Cigarette papers measuring more than 6-1/2 inches in
length are taxed at the rate prescribed, counting each 2-3/4
inches (or fraction thereof) as one cigarette paper. No tax is
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Cigarette tubes‘........... 1.5 cents per 50 tubes

Snuff, chewing tobacco, pipe tobacco
Snuff....f................. 36 cents per pound
Chewing tobacCO.....coeeeun. 12 cents per pound
Pipe tobacCO...cceeeeccccacs 67.5 cents pef pound

2. Exemptibﬂs; use of revenues

No tax is imposed on tobacco products exported from the United States.
Exemptions also are allowed for (1) tobacco products furnished by
manufacturers for employee use or experimental purposes; and (2) tobacco
products to be used by the United States. 1In addition, no tax is imposed
on tobacco to be used in "roll~your-own" cigarettes.

Revenues from the tobacco products excise taxes are retained in the
general fund of the Treasury. Revenues from taxes on tobacco products
brought into the United States from Puerto Rico and the American Virgin
Islands are transferred ("covered over") to those possessions if the
- products satisfy a domestic content requirement with respect to the
possession from which they are received.

Description of Proposal

1. Rate increases; extension of coverage

The proposal would increase the tax rate on small cigarettes by $88.00
per thousand ($1.76 per pack of 20 cigarettes) and on large cigarettes by
$184.80 per thousand. The tax on other currently taxable tobacco products
generally would be increased by $29.33 per pound of tobacco content and a
$29.33 per pound tax would be imposed on "roll-your-own" tobacco.

The new tax rates on tobacco products would be--

Cigarettes

Small cigarettes (weighing

no more than 3 pounds per

thousand)....ccececencocns $100.00 per thousand (i.e.,
$2.00 per pack of 20 ‘
cigarettes).

imposed on a book or set of cigarette papers containing 25 or
- fewer papers.
“ cigarette tubes measuring more than 6-1/2 inches in
length are taxed at the rate prescribed, counting each 2-3/4
inches (or fraction thereof) as one cigarette tube.
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Large cigarettes (weighing
- more than 3 pounds per :
thousand) sveseveeecacncace $210.00 per thousand.

Cigars

Small cigérs (weighing no
more than 3 pounds per
thousand) ceeeeeecsreasecss $89.13 per thousand.

Large cigars .(weighing

more than 3 pounds per

thousand) cccveeceevccecncccee 106.21 percent of
manufacturer's price (but
not more than $249.90 per
thousand).

Cigarette papers and tubes

Cigarette bapers.......... 6.25 cents per 50 papers.

Cigarette tubes...cccevee. 12.50 cents per 50 tubes.

Snuff, chewing tobacco,
pipe tobacco, "roll-your-own"

tobacco

Snuff................:.... $29.69'per pound
Chewing tobacCo....ceeeeee $29.45 per pound
Pipe tobacCO..eeeveeneaenn $30.00 éer pound
"Roll-your-own" tobacco... $29.33 per pound

Revenues from the increase in excise taxes on tobacco products
provided for in the proposal would be paid into the Health Security Trust
Fund.

The proposal would impose the increase in the excise tax rate on
tobacco products to such products in Puerto Rico. Revenues from these
taxes also would be paid into the Health Security Trust Fund. '

2. Exemptions; administrative provisions

‘The proposal would repeal the present-law exemptions for tobacco -
products provided to employees of the manufacturer and for use by the
United States, and would include administrative and compliance provisions.
These provisions would--

(1) Limit the exemption for exports to products that are marked or

43



labelled under Tréasury,Department rules designed to prevent the diversion
of such products into the domestic market.

(2) Prohibit the re-importation of tobacco products previously
exported without payment of tax (other than for return to the manufacturer)
and impose a new penalty, equal to the greater of $1,000 or five times the
amount of tax on all parties involved in any prohibited re-importation.
(All tobacco products and cigarette papers and tubes, as well as all
vessels, vehicles, and aircraft used in such re-importations, would be
subject to seizure by the United States.)

(3) Extend current manufacturer inventory maintenance, reporting
requirements, criminal penalties, and forfeiture rules to 1mporters of
tobacco products.

(4) Repeal the present-law exemption for books or set of cigarette
papers containing 25 or fewer papers.

(5) Limit the cover over of tobacco product revenues to Puerto Rico
and the Virgin Islands to present-law tax levels.

Effective Date

The proposal generally would be effective for tobacco products removed
after December 31, 1994. A floor stocks tax would be imposed on taxed
tobacco products held on January 1, 1995.

B. ADDITIONAL MEDICARE PART B PREMIUMS FOR HIGH-INCOME
INDIVIDUALS

Present Law

Medicare, authorized under Title XVIII of the Social Security Act, is
a nationwide health insurance program for the aged and certain disabled .
persons. It consists of two parts. the hospital insurance (Part A) program
and the supplementary medical insurance (Part B) program.

Most Americans age 65 or older are automatically entitled to coverage
under Part A of Medicare. Fart B of Medicare is voluntary. All persons age
65 or older may elect to enroll in Part B of Medicare by paying a flat
monthly premium. The flat premium for 1994 is $41.10 per month. The premium
rate is equal to 25 percent of estimated program costs for the comlng year.
Each individual who enrolls in Medicare Part B pays the same premium
regardless of his or her income level. Benefits received under Part A and
Part B of Medicare are excludable from the gross income of the recipient.

Description of Progosal
Under the proposal, taxpayers with modified adjusted gross income
(AGI) above a threshold amount would be required to pay additional premiums
for each month of coverage under Part B of Medicare. The maximum Medicare
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Part B premium for high-income Medicare Part B enrollees would cover

approximately 75 percent of estimated program costs, up from the current
level of 25 percent.

For the purpose of these additional premiums, modified AGI would be
AGI plus tax-exempt interest, certain foreign source income, and income
from higher education U.S. savings bonds. The threshold amount would be
$90,000 for unmarried taxpayers, $115,000 for married taxpayers filing
joint returns, and $0 for married taxpayers filing separate returns. The
amount of additional premiums would be phased in for taxpayers with
modified AGI which exceeds the threshold amount by less than $15, 000
($30,000 for married taxpayers filing joint returns if each spouse is
required to pay additional premiums).

Any additional Medicare Part B premiums imposed under this proposal
would be treated as income taxes for purposes of subtitle F of the Code
(relating to income tax procedure and administration) but would not be
treated as income taxes for alternative minimum tax purposes (Code sec.
55), or for the purpose of determining the amount of other tax credits
under the Code. Further, additional premiums imposed under this proposal
would be deductible to the extent the premiums, when added to other medical
expenses not otherwise deductible, exceed 7.5 percent of AGI.

Under the proposal, penalties for failure to pay estimated income tax
‘would not be imposed on a taxpayer for any period prior to April 16, 1997,
to the extent that the underpayment resulted from the failure to pay
additional Medicare Part B premiums.

Proceeds from the collection of additional Medicare Part B premiums

would be credited at least quarterly to the Supplemental Medical Insurance
Trust Fund.

Effective Date

The proposal would be effective for taxable years beginning after
December 31, 1995.

C. MODIFICATION TO SELF-EMPLOYMENT TAX TREATMENT OF CERTAIN
S CORPORATION SHAREHOLDERS AND PARTNERS

Present Law
1. Employment taxes, in general

As part of the Federal Insurance Contributions Act (FICA), a tax is
inposed on employees and employers up to a maximum amount of employee
wages. The tax is composed of two parts: old-age, survivor, and disability
insurance (OASDI) and Medicare hospital insurance (HI). For wages paid in
1993 to covered employees, the OASDI tax rate was 6.2 percent on both the
employer and employee on the first $57,600 of wages and the HI tax rate was
1.45 percent on both the employer and employee on the first $135,000 of
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wages. The cap on wages subject to the OASDI portion of FICA taxes is
indexed to changes in the average wages in the economy. The cap on wages
subject to the HI tax was repealed for wages and income received after
December 31, 1993.

Similarly, under the Self-Employment Contributions Act (SECA), a tax
is imposed on an individual's net earnings from self-employment (NESE).
The SECA tax rate is the same as the total FICA rates for employers and
employees (i e., 12.4 percent for OASDI and 2.9 percent for HI) and the
SECA base is capped and indexed in the same manner as is the FICA base. 1In
general, the SECA tax is reduced to the extent the individual had wages for
which FICA taxes were withheld during the year.

2. Treatment of partners and S corporation shareholders

The NESE of a partner in a partnership generally is the partner's
distributive share from any trade or business of the partnership, adjusted
for certain items of income that are passive in nature (e.g., rentals of
real estate, dividends, and interest are excluded from NESE unless such
amounts are received in the course of a trade or business of a dealer in
the related property). However, the distributive share of a limited
partner generally is excluded from NESE except to the extent the
distributive share is a guaranteed payment for services actually rendered
to or on behalf of the partnership.

Similar rules are not provided for shareholders in S corporations.
Thus, shareholders are not required to include as NESE their pro rata share
of the income of an S corporation. Rather, shareholders who perform
services for the S corporation are subject to FICA taxes on the wages paid
to them.’ .

Description of Proposal

. 1. In general

The proposal would: (1) amend the definition of NESE to include eighty
percent of certain S corporation income of shareholder-service providers
owning more than two percent of the stock of the S corporation; (2) modify
the NESE rules applicable to limited partners in a partnership; and (3)

> Furthermore, a shareholder of an S corporation may be

subject to FICA tax even if the shareholder is not paid amounts
denominated as "wages" by the corporation. In Rev. Rul. 74-44,
1974-1 C.B. 287, the IRS held that two shareholders who performed
services for an S corporation but did not draw salaries were
subject to FICA tax on dividend distributions from the
corporation because the dividends represented reasonable
compensation for the services performed. See, also, Spicer
Accounting, Inc. v. U.S., 918 F2d 90 (9th Cir. 1990) and Dunn &
Clark, P.A. v. U.S., No. CV 93-0108-E-EJL, (DC Idaho, 3/25/94)
for similar results. :

46




provide a special SECA exclusion for certain income derived from inventory
for all taxpayers.

2. S corporation shareholders

Under the proposal, in the case of a "2-percent shareholder" of an S
corporation for any taxable year who provides significant services to or on
behalf of the corporation during the year, NESE would include 80 percent of
the shareholder's pro rata share of taxable income or loss from "“service-
related businesses" carried on by the S corporation. A "2-percent
shareholder" would be any shareholder that owns more than 2 percent of the
stock of an S corporation at any time during the year (sec. 1372(b)). The
shareholder's pro rata share of the income or loss of an S corporation
would be determined pursuant to the general rules of subchapter S (sec.
1366). A "service-related business" would be any trade or business
involving the performance of services in the fields of health (other than
with respect to in-patient personal care facilities), law, engineering,
architecture, accounting, actuarial services, performing arts, consulting,
athletics, financial services (other than lending or brokerage services),
or any trade or business where the Secretary of the Treasury determines
that capital is an insignificant income-producing factor for the trade or
business.

The present-law exclusions from NESE for certain passive income that
apply to sole proprietors and partnerships would also apply to S
corporations.

3. Limited partners

In the case of a limited partner of a partnership who provides
significant services to or on behalf of the partnership during the year,
NESE would include 80 percent of the partner's distributive share (other
than guaranteed payments for services) of taxable income or loss from
service-related businesses (as defined above) carried on by the
partnership. The proposal would retain the present-law guaranteed payment
rule for limited partners who provide services to or on behalf of the
partnership. Thus, a limited partner who provides significant services to
or on behalf of the partnership during the year would include in NESE: (1)
100 percent of any guaranteed payments received for services plus (2) 80
percent of any remaining distributive share of taxable income from service-
related businesses carried on by the partnership.

4. Inventory income

The proposal would allow a taxpayer to reduce his or her NESE for the -
taxable year by a percentage of the lesser of: (1) the amount of the '
taxpayer's allocable share of inventory income or (2) the amount that the
taxpayer's NESE for the year exceeds $135,000. For this purpose,
"inventory income" generally would be gross profit from the sale of
inventory, less the appropriate trade or business expenses allocable to
such activity. 1In the case of a dealer in securities (as defined in sec.
475), inventory income generally would include interest, dividends, and
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- other income with respect to securities held as inventory (as generally
defined in sec. 475). The $135,000 amount would be reduced by the amount
of the taxpayer s wages that are subject to FICA and would be indexed’ to
changes. in the average wages in the economy.

5. Other

_ The proposal would make conforming amendments to the Social Security
Act. '

The proposal is not intended to change the present-law authority of
the Internal Revenue Service to ascertain the reasonable compensation
derived by a self-employed taxpayer (or a shareholder-employee) from his or
her trade or business (or the trade or bu51ness of his or corporation) for
payroll tax purposes.

Effective Date

: The proposal would apply to taxable years of individuals beginning
after December 31, 1995, and to taxable years of S corporations and
partnerships ending with or within such taxable years of individuals.

D. EXTENDING MEDICARE COVERAGE OF, AND APPLICATION OF HOSPITAL
INSURANCE TAX TO, ALL STATE AND LOCAL GOVERNMENT EMPLOYEES

Present Law

Under present law, State and local government employees hired before
April 1, 1986, are not covered under Medicare unless a voluntary agreement
providing for such coverage is in effect. Although the hospital insurance
payroll tax does not apply to such employees, they may receive Medicare
benefits, for example, through their spouse. Medicare coverage and the
hospital insurance payroll tax is mandatory for State and local government
employees hired on or after April 1, 1986, and for Federal employees.

For wages paid in 1994 to Medicare-covered employees, the total
hospital insurance tax rate is 2.9 percent of total wages. One-half of the
hospital insurance tax (1.45 percent) is imposed on the employee and
one-half on the <mployer.

Description of Proposal

The proposal would extend Medicare coverage on a mandatory basis to
all employees of State and local governments not otherwise covered under
present law, without regard to their dates of hire. These employees and
their employers would become liable for the hospital insurance tax, and the
employees would earn credit toward Medicare eligibility.

In addition, the service of State and local government employees prior
to October 1, 1995, would be considered covered employment for purposes of
determining eligibility for Medicare coverage. The Department of the
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Treasury would be required to reimburse the Federal Hospital Insurance

- Trust Fund for additional payments made, administrative expenses incurred,
and any interest losses which occur as a result of the recognition of the
prior service of State and local government employees for Medicare
-eligibility purposes.

‘Effective Date

The proposal would apply to services performed by State and local
governnent employees after September 30, 1995.

E. CREDIT FOR HEALTH INSURANCE COSTS OF INDIVIDUALS NOT
ELIGIBLE FOR SUBSIDIZED EMPLOYER-PROVIDED HEALTH CARE

Present Law .

Under present law, individuals who itemize deductions may deduct
amounts paid during the taxable year (if not reimbursed by insurance or
otherwise) for medical care of the taxpayer, or the taxpayer's spouse and
dependents, to the extent that the total of such expenses exceeds 7.5
percent of the taxpayer's adjusted gross income (AGI). For purposes of the
'deduction, medical care generally includes insurance premiums, as well as
out-of-pocket medical expenses.

In addition, under present law, self-employed individuals cannot
exclude the cost of health insurance from gross income. For this purpose,
self-employed individuals include sole proprietors, partners in
partnerships, and more than 2-percent shareholders of S corporations.
Prior to January 1, 1994, a self-employed individual could deduct from
" gross income 25 percent of the health insurance costs of the individual and
his or her spouse or dependents. The 25-percent deduction was not
available for any month if the self-employed individual was eligible for
employer-paid (i.e., employer subsidized) health benefits under a plan of
an employer of the individual or the individual's spouse. In addition, no
deduction was available to the extent that the deduction exceeded the
taxpayer's earned 1ncome.

Description of Proposal

1. In general

The proposal would extend the 25-percent deduction for health -«

- insurance expenses of self-employed individuals, effective for taxable
years beginning after December 31, 1993. For taxable years beginning on or
after January 1, 1996, the proposal would provide a nonrefundable tax
credit for health insurance costs of individuals (including self-employed
individuals) who do not have employer-subsidized health coverage.

2. Credit for health insurance costs
The credit would equal 15 percent of premiums, net of any government
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subsidies, paid by an individual (including a self-employed individual) for
health insurance for the individual, or the individual's spouse or

‘dependents, with respect to a certified standard health plan. In the case

of an individual in the 15 percent rate bracket, the 15- percent credit is
equivalent to a deduction for 100 percent of premiums. The credit is
equivalent to a deduction for more than 50 percent of premiums in the case
of an 1nd1v1dual in the 28 percent rate bracket.

. The credit would apply only to the cost of insurance with respect to a
certified standard health plan. Thus, uninsured and out-of-pocket medical -
expenses (e.g., copayments, deductibles, and uncovered expenses), and
premiums paid for supplemental or other nonstandard health insurance, would
not be eligible for the credit, but would be deductible to the extent that
total medical expenses exceed 7.5 percent of AGI. Expenses that are
eligible for the credit would not be taken into account for purposes of
determining whether total medical expenses exceed the 7.5 percent floor.

The credit would not be available for any month with respect to
coverage of an individual if the individual is eligible to participate in a
subsidized certified standard health plan maintained by an employer. For
example, if an individual is eligible to participate in a subsidized health
plan of an employer, but such plan does not offer subsidized coverage of
dependents of the individual, then the credit would be available with
respect to the purchase of dependent health insurance coverage. In such a
case, the credit would apply only with respect to the additional cost of
the dependent coverage. .

Effective Date

The 25-percent deduction for self-employed individuals would be-
extended effective for taxable years beginning after December 31, 1993, and
before January 1, 1996. The credit for insurance expenses would be
effective for taxable years beginning on or after January 1, 1996.

F. LIMITATION ON PREPAYMENT OF MEDICAL INSURANCE PREMIUMS
Present Law

Under present law, individuals who itemize deductions may deguct
amounts paid -during the taxable year (if not reimbursed by insurance or
otherwise) for medical care of the taxpayer, and the taxpayer's spouse and
dependents to the extent that the total of such expenses exceeds 7.5
percent of the taxpayer's adjusted gross income (AGI).

Under a special rule, premiums paid during the taxable year by a
taxpayer before he or she attains age 65 for insurance covering medical
care for the taxpayer, or the taxpayer's spouse or a dependent, after the
taxpayer attains age 65 are treated as expenses paid during the taxable
year for insurance that constitutes medical care if premiums for the
insurance are payable (on a level payment basis) under the contract for a
period of 10 years or more or until the year in which the taxpayer attains
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age 65 (but in no case for a period of less than five years).

A series of revenue rulings has held that, under certain
circumstances, the portion of a fee paid for lifetime care that is properly
_allocable to medical expenses is deductible in the year paid, even though
the medical services will not be performed until a future time, if at all.
The Internal Revenue Service has recently issued a revenue ruling stating
that the prior rulings should not be interpreted as allowing a current
deduction of payments for future medical care (including medical insurance)
extending substantially beyond the close of the taxable year in situations
where the future care is not purchased in connection with obtaining
lifetime care of the type described in the prior rulings. The recent
revenue ruling states that it will not be applied to amounts paid before
October 14, 1993, or to amounts paid on or after October 14, 1993, pursuant
to the terms of a binding contract entered into before that date 1f such
terms were in effect on that date. -

Description of Proposal

The proposal would provide that, for purposes of the itemized
deduction for medical expenses and the credit for health insurance costs of
individuals not eligible for subsidized employer-provided health care,
amounts paid during a taxable year that are allocable to insurance coverage
or medical care to be provided more than 12 months after the month in which
the payment is made would be treated as paid ratably over the period during
which the coverage or care is to be provided. The proposal would not amend
the special rule under present law for post-age 65 medical insurance.

Effective Date

The proposal would apply to amounts paid after December 31, 1994.

G. DEFINITION OF EMPLOYEE
Present law
1. 1In general

In general, the determination of whether an employer-employee or
independent contractor relationship exists for Federal tax purposes is made
under a common-law test. Under this test, an employer-employee relationship
generally exists if the person contractlng for the services has the right
to control not only the result of the services, but also the means by which
that result is accomplished (Treas. Reg. sec. 31.3401(c)-(1) (b)). Whether
the requisite control exists is determined based on the facts and
circumstances. The Internal Revenue Service (IRS) uses a 20-factor test
for this purpose. Rev. Rul. 87-41, 1987-1 C.B. 296. In addition to the
commen-law test, there are statutory provisions classifying certain
employees as employees or independent contractors for certain purposes.

2. Section 530 of the Revenue Act of 1978
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In the late 1960s, the IRS increased enforcement of the employment tax
l= :, and controversies developed between the IRS and taxpayers as to
w: ner businesses had correctly classified certain employees as
ir.....pendent contractors rather than as employees. In response to this
problem, Congress enacted section 530 of the Revenue Act of 1978 ("section
530"), which generally permits a taxpayer to treat an individual as not
being an employee for employment tax purposes regardless of the
individual's actual status under the common-law test, unless the taxpayer
has no reasonable basis for such treatment and if certain additional
requirements are satisfied. Section 530 does not apply in the case of an
individual who, pursuant to an arrangement between the taxpayer and another
person, provides services for such other person as an engineer, designer,
drafter, computer programmer, systems analyst, or other similarly skilled
employee engaged in a similar line of work.

Under section 530, a reasonable basis is deemed to exist for a period
if the taxpayer reasonably relied on _any of the following: (1) judicial
precedent, published rulings, technical advice with respect to the
taxpayer, or a letter ruling to the taxpayers; (2) a past IRS audit of the
taxpayer in which there was no assessment attributable to the treatment
(for employment tax purposes) of the individuals holding positions
substantially similar to the. position held by the individual in question;
or (3) long-standing recognized practice of a significant segment of the
industry in which such individual was engaged. These factors are a safe.
harbor, not the exclusive means of meeting the reasonable basis
requirement.

_ Section 530 does not apply for income tax purposes. Thus, the
determination of whether an individual is an employee for income tax
purposes is made without regard to section 530.

Section 530 bars the Department of the Treasury (including the IRS)
from publishing any regulation or revenue ruling classifying individuals
for purposes of employment taxes under interpretations of the common law.
Taxpayers may, however, obtain private letter rullngs from the. IRS
regarding the status of employees.

Description of Proposal

The proposal would authorize the Department of the Treasury to issue
regulations relating to the classification of workers as employees or
independent contractors under the common-law test. Such regulations, which
would apply only on a prospective basis, could not have the effect bf
repealing the ability of any taxpayer to utilize a safe harbor provision
contained in section 530 of the Revenue Act of 1978. Thus, any taxpayer
who relies on a safe harbor provision of section 530 under present law
cculd continue to do so.

Effective Date

The proposal would be effective on the date of enactment.

52




H. INCREASE IN PENALTIES FOR FAILURE TO FILE CORRECT
INFORMATION RETURNS WITH RESPECT TO NON-EMPLOYEES

Present Law
1. Infor@ation reporting requirements

Under sections 6041 and 6041A of the Internal Revenue Code, a person who
makes payments of $600 or more to a person during a calendar year for
services received in the course of a trade or business generally must file
with the Internal Revenue Service (IRS) an information return reporting
such payments, and the name, address, and taxpayer identification number of
the payee. A similar statement must also be furnished to the payee.

2. PFailure to file correct information returns

Any person that fails to file a correct information return with the

IRS on or before the prescribed filing date is subject to a penalty that

varies based on when, if at all, the correct information return is filed.
" If a person files a correct information return after the prescribed filing
date but on or before the date that is 30 days after the prescribed filing
date, the penalty is $15 per return, with a maximum penalty of $75,000 per
calendar year. If a person files a correct information return more than 30
days after the prescribed filing date but on or before August 1 of the
relevant year, the penalty is $30 per return, with a maximum penalty of
$150,000 per calendar year. If a correct information return is not filed on
or before August 1 of the relevant year, the amount of the penalty is $50
per return, with a maximum penalty of $250,000 per calendar year.

Special rules are applicable to certain small businesses and to
incorrect information returns that. are corrected on or before August 1 of
the relevant year.

Description of Proposal

The proposal would modify the penalty for failure to file correct
1nformatlon returns under Code sections 6041 and 6041A with respect to
services.® 1In general, the proposal would increase the penalty for
failure to file correct information returns on or before August 1 of the
relevant year from $50 for each return to the greater of $5C or 5 percent
of the amount required to be reported correctly but not so reported.

. The proposal would also provide an exception to this increase where
substantial compliance has occurred. This exception would apply with
respect to a calendar year if the aggregate amount that is timely and
correctly reported under Code sections 6041 and 6041A with respect to
services for that calendar year is at least 97 percent of the aggregate

¢ The proposal would not apply to information returns

required under section 6041 that are not with respect to payments
for services.
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amount required to be reported under these two sections of the Code for
that calendar year. If this exception applies, the penalty of $50 for each
return would continue to apply.

Effectlve Date

The proposal would apply to information returns the due date for which
" (without regard to extensions) is more than 30 days after the date of
enactment.

I. TAX TREATMENT OF ACCELERATED DEATH BENEFITS UNDER
LIFE INSURANCE CONTRACTS

Present Law

If a contract meets the definition of a life insurance contract, gross
income does not include insurance proceeds that are paid pursuant to the
contract by reason of the death of the insured. 1In addition, the
undistributed investment income ("inside buildup") earned on premiums
credited under the contract is not subject to current taxation to the owner
of the contract. The exclusion from income applies regardless of whether
the death benefits are paid as a lump sum or otherwise.

Amounts received under a life insurance contract (other than a
modified endowment contract) prior to the death of the insured are
includible in the gross income of the recipient to the extent that the
amount received exceeds the taxpayer's investment in the contract
(generally, the aggregate amount of premiums paid less amounts prev1ously
received that were excluded from gross income).

In contrast, if a contract fails to meet the definition of a life
insurance contract, inside buildup on the contract is generally subject to
tax. To qualify as a life insurance contract for Federal income tax
purposes, a contract must be a life insurance contract under the applicable
State or foreign law and must satisfy either of two alternative tests: (1)
a cash value accumulation test, or (2) a test consisting of a guideline
prenium requirement and a cash value corridor requirement.

- The Treasury Department has issued proposed regulations under which
certain “qualified accelerated death benefits" paid to an insured because
of his or her terminal illness would be treated as paid by reason of the
death of the insured and therefore would qualify for the present-law
exclusion from income.’

7 Under the proposed regulations, a benefit would qualify

as a qualified accelerated death benefit only if it meets three
requirements. First, the qualified accelerated death benefit can
be payable only if the insured becomes terminally ill. Second,
the amount of the benefit must equal or exceed the present value
of the reduction in the death benefit otherwise payable. Third,
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bescrigtion of Proposal

The proposal would provide an exclusion from gross income for certain
amounts received under a life insurance contract® if the insured under the
contract is terminally ill. For this purpose; an individual would be
considered terminally ill if the insurer determines, after receipt of an
acceptable certification by a licensed physician, that the individual has
an illness or physical condition that is reasonably expected to result in
death within 12 months of the certification.

The exclu51on under the proposal would be applicable only if two
requirements are met. Flrst the amount received must equal or exceed the
present value of the reductlon in the death benefit otherwise payable under
the life insurance contract. The present value would be determined by
reference to a maximum permissible discount rate,’ and by assuming that
the death benefit would be paid on the date that is 12 months from the date
of the physician's certification. Second, the payment of the amount must
reduce the cash surrender value and the death benefit payable under the
contract proportionately.

The proposal would not apply in the case of a distribution to any
taxpayer other than the insured, if such taxpayer has an insurable interest
by reason of the insured being an officer or employee of the taxpayer, or

the payment of the benefit must make a pro rata reduction in the
cash surrender value and the death benefit under the policy. For
purposes of the proposed regulations, an insured person would be
treated as terminally ill if he or she has an illness that,
despite appropriate medical care, is reasonably expected to
result in death within 12 months from the date of -payment of the
accelerated death benefit. The proposed regulations would not
explicitly require a doctor's certification as to the patient's
condition. Under the proposed regulations, the maximum
permissible discount rate would be the greater of (1) the
applicable Federal rate (AFR) that applies under the discounting
rules for property and casualty insurance loss reserves, or (2)
the interest rate applicable to policy loans under the contract.

8 The amount received for this purpose would include an
-amount received that gives rise to a lien of the issuing company
against the contract.

% The maximum permissible discount rate would be the
highest of the following three government and commercial rates:
(1) the 90-day Treasury bill yield, (2) Moody's Corporate Bond
Yield Average-Monthly Average Corporates (or any successor rate)
for the month ending two months before the date the rate is
determined, or (3) the rate used to determine cash surrender
values under the contract during the applicable period plus 1
percent per annum. '
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by reason of the 1nsured belng financially interested in any trade or
business carried on by the taxpayer.

_ For life insurance company tax purposes, the proposal would treat a
cqualified accelerated death benefit rider to a life insurance contract as
life insurance.

Effective Date

The proposal generally would apply to amounts received after the date
of enactment. A transition rule would provide that the rule determining
the present value of the reduction in the death benefit (by reference to a
maximum permissible discount rate and a 12-month period) would not apply to
any amount received before January 1, 1995. The issuance of a qualified
accelerated death benefit rider to a life insurance contract would not be
treated as a modification or material change of the contract. The proposal
treating a qualified accelerated death benefit rider as 1life insurance for
life insurance company tax purposes would take effect on January 1, 1995.

J. TAX CREDIT FOR THE COST OF PERSONAL ASSISTANCE SERVICES
REQUIRED BY INDIVIDUALS

Present Law

There is no tax credit for the costs of personal assistance required
by individuals. Certain medical expenses, however, are deductible under
section 213. Also, the costs of certain improvements to property may be
included in the basis of a taxpayer's property unless it is otherwise
deductible under section 213.

Description of Proposal

The proposal would provide a nonrefundable tax credit for up to 50
percent of an individual's personal assistance expenses up to $15,000.

- Individuals would be eligible to claim the credit if, by reason of any
medically determinable physical impairment, they are unable to engage in
any substantial gainful activity without personal assistance in carrying
out activities of daily living. Such physical impairment must be expected
to result in death or must be expected to last for a continuous period of
not less than 12 months. Nonresident aliens would not be eligible to claim
the credit. ‘

Personal assistance expenses would include expenses for: (1) personal
assistance services appropriate to carry out the activities of daily living
in or outside the home, (2) homemaker/chore services incidental to the
provision of such personal assistance services, (3) assistance with life
skills (in the case of an individual with a cognitive impairment), (4)
communication services, (5) work-related support services, (6) coordination
of services described in this paragraph, (7) assistive technology and
devices (including assessment of need and training for such services), and
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(8) modifications to the principal pléce of abode of the individual.
Activities of daily living would be defined to include eating, toileting,
- transferring, bathing, and dressing.

The maximum annual amount of credit would be the lesser of $7,500 or
one-half of the individual's earned income. The amount of the credit would
be phased out by providing a lower credit rate for taxpayers with modified
adjusted gross income (AGI) of $50,000 or more. The credit rate would be
reduced by ten percentage points for each $5,000 of modified AGI, starting
at $50,000 of modified AGI. Thus the credit would not be available for
individuals with modified AGI of $70,000 or more.

The rate of the credit would be determinéd as follows —

For taxpayers with The credit rate would be:
modified AGI:

Less than $50,000 50 percent

At least $50,000, but less than $55,000 40 percent

At least $55,000, but less than $60,000 30 percent

At least $60,000, but less than $65,000 20 percent

At least $65,000, but less than $70,000 10 percent

At least $70,000 0 percent

The $15,000 (maximum amount of personal assistance expenditures
eligible for the credit) and $50,000 (beginning of the credit's phaseout
range) amounts would be indexed for inflation for taxable years beginning
after 1996. The amount of modified AGI at which the credit is entirely
phased out would not be indexed for inflation, but would always be $20 000
greater than the beginning of the phaseout range.

_ Modified AGI would mean adjusted gross income: (1) determined without
regard to the exclusions provided for (a) interest on education savings
bonds (sec. 135), (b) certain foreign earned income of United States
citizens or residents living abroad (sec. 911), (c) certain income from
sources within Guam, American Samoa, or the Northern Mariana Islands (sec.
931), and (d) income from sources within Puerto Rico (sec. 933); and (2)
increased by the amount of tax-exempt interest received or accrued by the
taxpayer during the taxable year.

Any amount taken into account in determining the credit could not be
taken into account in determining deductible medical expenses (under sec.
213). Similarly, if a credit is allowed for expenses that would otherwise
increase the basis of property, the basis increase would be reduced by the
- amount of the credit. The proposal also would deny the credit for payments

to any person related to the taxpayer within the meaning of sections 267 or
707 (b) .

Effective Date
The proposal would be effective for taxable years beginning after
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December 31, 1995.

K. TAX TREATMENT OF ORGANIZATIONS PROVIDING HEALTH CARE
SERVICES AND RELATED ORGANIZATIONS

Present Law
1. Exempt status of charities

Code section 501(c) (3) lists certain types of organizations that are
exempt from taxation, including those organized and operated exclusively
for religious, charitable, scientific, testing for public safety, literary,
or educational purposes no part of the net earnings of which inures to the
benefit of any private shareholder or individual. Contributions to such
organizations generally are deductible for Federal income tax purposes. In
addition, such organizations are eligible for tax-exempt financing that is
not subject to the State volume cap otherwise applicable to private users
of tax-exempt financing and, in the case of hospitals, are exempt from the

- $150 million limit otherwise applicable to the amount of tax-exempt

financing from which a section 501(c)(3) organization can benefit.

Although section 501(c) (3) does not specifically mention the
furnishing of medical care and the operation of a not-for-profit hospital,
such activities have long been considered to further charitable purposes
described in section 501(c) (3) if they provide a community benefit (the so-
called "community benefit standard"). The community benefit standard is a
facts-and-circumstances test that the IRS has applied since 1969, under
which a number of factors are examined (e.g., whether a hospital has an -
open emergency room, a board of directors drawn from the community, &n open
medical staff, treats Medicare and Medicaid patients, and applies surplus
receipts to improving facilities, patient care, and medical education and
research) to determine whether the organization provides benefits to the
community as a whole rather than serving private interests. The same
community benefit standard applies in determining whether a health
maintenance organization ("HMO") qualifies for tax-exempt status under
section 501 (c)(3), although slightly different characteristics are
examined.

- 2. Exempt status of'social welfare organizationms

Code section 501 (c) (4) provides an exemption from income tax for
‘organizations operated primarily to promote the common good and general
welfare of the people in the community. Although social welfare
. organizations are exempt from income tax, contributions to such
organizations are not deductible, and such organizations are not eligible
to benefit from tax-exempt financing beyond financing available to other
private users.

An HMO seeking exemption as a social welfare organization under
section 501(c)(4) is not required to possess all of the same
characteristics as an HMO that qualifies for exemption under section
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501(c) (3): however; its activities must generally satisfy a community
benefit standard similar to, but less exacting than, that imposed on
charitable HMOs.

3. Private inurement

a. Charities.--Section 501(c)(3) specifically conditions tax-exempt
status for all organizations described in that section on the regquirement
that no part of the net earnings of the organization inures to the benefit
of any private shareholder or individual (the so-called "private inurement
test").

Organizations described in section 501(c) (3) are classified as either
public charities or private foundations. Private foundations (but not
public charities) are subject to special penalty excise taxes that may be
. imposed on "self-dealing" transactions or on expenditures that do not
accomplish a charitable purpose. Nonprofit hospitals, and other nonprofit
entities the principal purpose or functions of which are providing medical
care, automatically are eligible for public-charity status and, thus, are
not subject to the special penalty excise taxes.

b. Social welfare organizations.--There is no specific statutory rule
prohibiting the net earnings of a social welfare organization described in
section 501(c) (4) from inuring to the benefit of a private shareholder or
individual.

c. IRS remedy in cases of private inurement.--Because the Code
generally does not provide for the imposition of penalty excise taxes in
cases where a section 501(c) (3) publlc charity or a section 501(c) (4)
social welfare organization engages in a transaction not furthering a tax-
-exempt purpose, the only sanction that may be imposed under the Code is
revocation of the organization's tax-exempt status.

4. Filing and public disclosure rules applicable to tax-exempt
organizations

Tax~exempt organizations generally are required to file an annual
information return (Form 990) with the IRS. Code section 6104 redquires
that a tax-exempt organlzatlon (other than a private foundation) make
available for public 1nspectlon at the organization's principal office a
copy of the organization's Form 990 (except for the names of contributors
to the organization) for the three most recent taxable years, as well as
the organization's appllcatlon to the IRS for recognition of tax-exempt
status.

5. Insurance activities of tax-exempt organizations

Section 501(m) provides that an organization is not eligible for tax-
exempt status under section 501(c)(3) or 501(c) (4) if a substantial part of
its activities consists of providing "commercial-type insurance."
Commercial-type insurance generally includes any insurance of a type
provided by commercial insurance companies, but does not include incidental
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health insurance provided by an HMO of a kind customarily provided by an
HMO.

6. HMOs as taxable entities

The tax treatment of a taxable HMO (e.g., an HMO organized on a for-
profit basis) depends largely on the extent to which it qualifies as an
insurance company. In determining taxable income, property and casualty
insurance companies include underwriting income. In calculating

-

underwriting income, the company generally may take a reserve deduction for

a portion of its unearned premiums and for the discounted amount of losses
incurred (including incurred but not reported losses). These deductions
may not reflect the "all events" test or the economic performance
requirements that generally apply to accrual-method taxpayers.

7. Special rules applicable to certain taxable insurance companies

Section 833 provides special relief for Blue Cross and Blue Shield

~ organizations existing on August 16, 1986, which were exempt from tax for

their last taxable year beginning before January 1, 1987, and which have
experienced no material change in their structure or operations since
August 16, 1986. In addition, section 833 provides special relief for
certain other organizations, substantially all of the activities of which
involve the provision of health insurance, that meet certain
community-service-related requirements.

. Section 833 exempts eligible organizations from the rule (referred to
above) that is generally applicable to property and casualty insurance
companies, requiring a 20-percent reduction in the amount a company can
deduct for any increase in unearned premium reserves. In addition, section
833 permits eligible organizations to claim a special deduction with
respect to their health business in an amount equal to 25 percent of claims
and expenses incurred during the taxable year, less adjusted surplus at the
beginning of the year.

Description of Proposal
1. Requirements for tax-exempt health care service organizations
The proposal would impose new requirements on section 501(c) (3) or

501(c)(4) organizations that have as their predominant activity the
provision of "health care services."!® The requirements, therefore,

1 The term "health care services" would mean --

(i) any activity for the diagnosis, cure,
mitigation, treatment, or prevention of

disease, or for the purposes of affecting any
structure or function of the body:

(ii) any acfivity (such as nursing or old age
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. generally would apply to tax-exempt hospitals, clinics, nursing homes, old
age homes, and HMOs. The proposal would not apply to organizations whose
predominant activities are non-health care service activities (e.g., an
educational organization, if the predominant activities of the organization
do not involve the delivery of health care services to patients). 1In
addition, the proposal specifically would provide that the new requirements
do not apply to an organization that demonstrates, consistent with Treasury
guidance, that a principal purpose of the organization is academic training
or medical research, or to an organization that provides only uncompensated
care regardless of the patient's income. The proposal would not apply to
State and local governmental entities.

Under the proposal, in addition to satisfying a community benefit
standard, tax-exempt organizations described in present-law section
501(c) (3) or 501(c) (4) that have as their predominant activity the
provision of health care services would be required to:

(1) provide (directly or indirectly) significant "qualified
outreach services." The term "qualified outreach services" would be
defined as health care services, or related education or social services
programs, provided (a) in an area that is medically underserved with
respect to such health care services (such as a health professional
shortage area "HPSA" designated by the Secretary of HHS or an area or
population group reasonably determined by the organization, consistent with
Treasury guidance, to have a shortage of health professionals relative to
the number of individuals and their health needs in the area or population
group); (b) below cost to individuals otherwise unable to afford such
. services; or (c) at specialty emergency care facilities that normally
operate at a loss (i.e., emergency trauma, emergency psychiatry, or burn
centers). Aan organization would demonstrate that it provides significant
qualified outreach services on a facts-and-circumstances basis. An
organization would have the option of directly furnishing such services or
indirectly providing such services by making a grant or contribution to a
donee organization that furnishes qualified outreach services. The
provision of insurance would constitute a "qualified outreach service" only
if provided on a subsidized basis.

(2) with the participation of community representatives, annually
assess the health care and qualified outreach service needs of the :
community and develop a written plan that sets forth how the organization -
plans to meet those needs;

home care) which is part of the exempt
purpose of a 501 (c) (3) organization solely
because it is carried on as part of an
activity described in (i) above; and

(iii) insurance (that is not commercial-type
insurance under section 501(m)) with respect
to an activity described in (i) or (ii)
above. :
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(3) not discriminate in the provision of health care services on
‘the basis of whether an individual is insured by a government-sponsored
health plan (e.g., Medicare); and

(4) if the organizatlon provides emergency health care services,
not discriminate in the provision of such emergency services on the basis
of the patient's ability to pay. :

Disclosure requirements.--Organizations would be required to make
available to the general public and the IRS the written community health
care and outreach service needs plan required in (2) above, in the same
manner that the Form 990 is required to be available under present law. 1In
addition, organizations would be required to comply with requests from
individuals who seek a copy of such plan (and, if so requested, a copy of
the Form 990) by supplying copies without charge other than a reasonable
fee for reproduction and mailing costs. (The requirement to provide copies
could be waived by the IRS in cases involving abusive, excessive requests
for documents). Organizations would be required to disclose information
regarding the organization's implementation of the prior year's plan
(including unrecovered costs and revenues foregone in furtherance of such
" plan). An organization also would be required to disclose if it has
participated in an improper private inurement transaction that has resulted
in the imposition of penalty taxes on a disqualified person or organization
manager (see intermediate sanctions described below).

Effective date.--The new statutory requirements for certain tax-exempt
health care service organizations would be effective on January 1, 1995.

2. HMO qualification under section 501 (c) (3)

Under the proposal, an HMO seeking tax-exempt status under section
501(c) (3) would be regquired to furnish substantially all of its primary
care health services at its own facilities through health care
professionals who do not provide substantial health care services other
than on behalf of such organization. Thus, tax-exempt status under section
501(c) (3) would be available to an HMO only if it is organized according to
a so-called "staff model" or "dedicated-group model." In contrast, an HMO
seeking tax-exempt status under section 501(c) (4) would not be required
directly to furnish health care services at its own facility (but would,
however, be required to meet the requirements of section 591(m), discussed
below) .

Effective date.--The proposal would be effective on the date of
enactment.

3. Tax-exempt status for health insurance purchas:ng cooperatives and
certain parent organizations

Qualified health insurance purchasing cooperatives would be eligible
for Federal tax-exempt status, provided that private inurement,. lobbying,
and political activity restrictions are satisfied (similar to present-law
section 501(c) (3)). Health insurance purchasing cooperatives generally
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would not be eligible to use financing prov1ded from the proceeds of tax-
exempt bonds.

The proposal further would clarify that, under present-law section
509(a), organizations that serve as parent holdlng companies for hospitals
or medical research organizations qualify as public charities rather than
private foundations.

Effective date.—-These proposals would be effective on the date of
enactment.

4. E=xtend private inurement prohibition to social welfare organizations

The proposal would amend section 501(c) (4) to provide that if a social
welfare organization or other organization described in that section has as
its predominant activity the provision of health care services, such
organization is eligible for tax-exempt status only if no part of its net
earnings inures to the benefit of any private shareholder or individual.

. Effective date.--The proposal generally would be effective on the date
of committee action. However, under a special transition rule, the
proposal would not apply to inurement occurring within two years of the
date of committee action if such inurement results from a contractual
arrangement that was in effect on the date of committee action and is not
materially changed before such inurement occurs.

5. Intermediate sanctions for violations of private inurement prohibition

_ The proposal would impose two-tiered penalty excise taxes as an
intermediate sanction in cases where "applicable tax-exempt health care
organizations," meaning organizations described in section 501(c) (3) or
section 501(c) (4) that have as their predominant activity the providing of
health care services (other than private foundations), engage in a
transaction resulting in "taxable inurement." These intermediate sanctions
could be imposed by the IRS in lieu of revocation of an organization's tax-
exempt status. The IRS would have authority to abate the excise tax
penalty if the organization establishes that the violation was due to
reasonable cause and not due to willful neglect.

"Taxable inurement" would mean any direct or indirect inurement of any
part of the net earnings of an organization to the benefit of a
disqualified person. Prohibited inurement would result from transactions
in which a disqualified person receives unreasonable compensation or
engages in a non-fair-market-value transaction with the organization, or
from revenue sharing arrangements with a disqualified person that violate
the present-law private inurement prohibition. The proposal would clarify
that existing tax law standards would apply in determining reasonableness
.of compensation and fair market value and would identify certain procedural
measures that an organization could take to create a presumption of the
reasonableness of a compensation arrangement (e.g., approval of the
compensation arrangement by an independent board). The proposal also would
clarify that payment of personal expenses of, or other benefits granted to,
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disqualified persons generally would be treated as compensation only if the
organization intended and made the payments as compensation for services
(e.g., the payments were included on the W-2 of the disqualified person).
The Secretary of Treasury would be instructed to conduct a study of and
issue guidance regarding transactions and arrangements that give rise to
taxable inurement.

"Disqualified persons" would mean any person who was an organization
manager at any time during the five-year period prior to the transaction at
issue, as well as certain family members and 35-percent owned entities.
The term "organization manager" would mean any officer, director, or
trustee of a public charity or social welfare organization (or an
individual having powers or responsibilities similar to those of officers,
directors, or trustees of the organization), as well as any other
individual who is in a position to exercise substantial influence over the
affairs of the organization. Any person performing substantial medical
services as a physician pursuant to an employment or other contractual
relationship with the organlzatlon would be treated as an "organization
manager."

Beneficiaries of taxable inurement would be subject to a first-tier
penalty tax equal to 25 percent of the amount of the taxable inurement
(e.g., the amount paid to a disqualified person exceeding reasonable
compensation). Organization managers who knowingly participate in taxable
inurement would be subject to a first-tier penalty tax of 2.5 percent of
the amount of taxable inurement (subject to a maximum amount of tax of
$10,000).

Additional, second-tier taxes would apply if "taxable inurement" is
not corrected within a specified time period. 1In such cases, the
beneficiary would be subject to a penalty tax equal to 200 percent of the
amount of taxable inurement. Organization managers who refused to agree to
correction would be subject to a penalty tax equal to 50 percent of the
amount of taxable inurement (subject to a maximum amount of tax of
$10,000). The term "correction" would mean undoing the inurement to the
extent possible, establishing safeguards to prevent future inurement, and
where fully undoing the inurement is not possible, such additional

corrective action as prescribed by Treasury regulations.

, Effective date.--The proposal would apply to ¢nurement occurring on or:
after the date of committee action. :

6. Insurance activities of tax-exempt organizations ‘

Present-law section 501(m) would be clarified to provide that a health
maintenance organization shall be treated as not providing commercial-type
insurance if and only if: (1) care is provided by the organization to its
members at its own facilities through health professionals who do not
provide substantial health care services other than on behalf of the
organization; (2) care is provided by a health care professional to a
member of the organization on a basis under which substantially all of the
risk with respect to rates of utilization by the member is assumed by the
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health care professional; or (3) if ancillary to care described in (1) or
(2), either (a) care other than primary care is provided to a member
pursuant to a referral by the HMO, or (b) emergency care is provided to a
member at a location outside the member's area of residence.

Effective date.--The proposal would be effective on the déte of
enactment.

7. Definition of taxable property and casualty insurance companies

The proposal would expand the scope of organizations treated as
taxable property and casualty insurance companies. Under the proposal, any
organization that is not tax-exempt, is not a life insurance company, and
whose primary and predominant business activity during the taxable year
falls into one of three categories, would be treated as a property and
casualty insurance company. The three categories of activities are: (1)
issuing accident and health insurance contracts or reinsuring accident and
‘health risks; (2) operating as an HMO; or (3) entering into arrangements
under which fixed payments or premiums are received by the organization as
consideration for providing or arranging for the provision of health care
services. The proposal would modify the "primary and predominant"
requirement in the case of organizations that have, as a material business
activity, the issuing or reinsurance of accident and health insurance
contracts. For such organizations, the administering of accident and
health insurance contracts would be treated as part of such business
activity for purposes of determining whether the organization's activities
fall within the scope of category (1) above.

Effective date (

The proposal would be effective for taxable years beginning after
December 31, 1994. A transition rule would provide that, for an :
organization other than one which (1) treated itself as subject to tax as a
property and casualty insurance company on its original Federal tax return
for taxable years beginning in 1992 through 1994, or (2) was tax-exempt for
its last taxable year beginning before 1995, the change made by the
proposal would be treated as a change in method of accounting, and required
adjustments would be taken into account for its first taxable year
beginning after December 31, 1994. A transition rule for any organization
that was tax-exempt for its last taxable year beginining before 1995 and
that becomes taxable under the proposal for its first taxable year
beginning after December 31, 1994 would provide that, in general, (1) no
adjustment would be made under section 481 due to a change in method of
accounting required by the proposal for the organization's first taxable
year beginning after December 31, 1994, and (2) adjusted basis for
determining gain or loss of assets would be equal to fair market value on
the first day of its first taxable year beginning after December 31, 1994.

8. Special rules applicab;e to certain taxable insurance companies

The proposal would repeal the special rules provided under section 833
.to Blue Cross and Blue Shield organizations and other eligible
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organizations (i.e., the special exception to the 20-percent reduction with
respect to unearned prermium reserves and the special deduction for 25
percent of claims and expenses).

The proposal would also apply the special rules under section 833 to
the same extent they have been provided to certain existing Blue Cross or
Blue Shield organizations, in the case of any organization that (1) is not
a Blue Cross or Blue Shield organization existing on August 16, 1986, and
(2) otherwise meets the requlrements .of section 833(c)(2) (1nc1ud1ng the
requirement of no material change in operations or structure since August
16, 1986). Under the proposal, an organization gqualifies for this
treatment only if (1) it is not a health maintenance organization and (2)
it is organized under and governed by State laws which are specifically and
exclusively applicable to not-for-profit health insurance or health service
type organizations.

Effective date.--The proposal generally would be effective for taxable
years beginning after December 31, 1996. However, for eligible
organizations, the proposal generally would be effective for taxable years
beginning after December 31, 1998. Eligible organizations would be those
that, for each of the three taxable years beginning before the date of
enactment and each taxable year beginning on or after the date of enactment
and before December 31, 1998, meet standards for open enrollment, community
rating, coverage of pre-existing conditions and related standards.!

Transition rules would be provided. For the repeal of the exception
to the 20-percent reduction, the proposal would require ratable income
inclusion over a 6-year period following the effective date of 20 percent
of the unearned premium reserve outstanding at the end of the most recent
taxable year beginning before January 1, 1997 (or 1999, for organizations
eligible for the December 31, 1998 effective date). For the repeal of the
25 percent of claims deduction, a phase-out would be provided for
organizations meeting the community service requirements of present law.

11 These standards would be met by an organization if (1)
substantially all its activities involve the providing of health
insurance or health-related activities, (2) at least 10 percent
of the health insurance it provides is provided on a community
rated, open enrollment basis to individuals and small groups
(taking into account any medicare supplemental coverage), (3) it
provides continuous full-year open enrollment (including -
conversions) for individuals and small groups, (4) its policies
covering individuals provide full coverage of pre-existing
conditions of high-risk individuals without a price differential
(with a reasonable waiting period), and coverage is provided
without regard to age, income, or employment status of
individuals under age 65, and (5) no part of its net earnings
inures to the benefit of any private shareholder or individual.
For this purpose, a small group would be the number of
individuals required for a small group under applicable State
law.
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L. MODIFICATION OF'RULES FOR CERTAIN QUALIFIED 501(c) (3) BONDS
Present Law

Interest on State and local government bonds generally is excluded
from income if the bonds are issued to finance direct activities of these
governments (Code sec. 103). Interest on bonds issued by these governments
to finance activities of other persons, i.e., private activity bonds, is
taxable unless a specific exception is included in the Internal Revenue
Code (the "Code"). One such exception is for private activity bonds issued
to finance activities of private, charitable organizations described in
Code section 501(c)(3) ("section 501(c)(3) organizations") when the
activities do not constitute an unrelated trade or business (sec.

141(e) (1) (G)) .

Before enactment of the Tax Reform Act of 1986, State and local
governments and section 501(c) (3) organizations both were defined as
"exempt persons," under the Code bond provisions, and their bonds generally
were subject to the same requirements. As exempt persons, section
501(c) (3) organlzatlons (with respect to their exempt activities) were not
treated as "private" persons, and their bonds were not "industrial
development bonds" or "private loan bonds" (the predecessor designations
for most current private activity bonds). '

Present law treats section 501(c) (3) organizations as private persons,
thus, bonds for their use may only be issued as private activity "qualified
501(c) (3) bonds," subject to the restrictions of Code section 145. The
most significant of these restrictions limits the amount of outstanding
bonds from which a section 501(c) (3) organization may benefit to $150
million. In applying this $150 million limitation, all section 501(c) (3)
organizations under common management or control are treated as a single
organization. The limit applies to bonds for all section 501(c)(3) health
care facilities except hospital facilities, defined to include only acute
care, primarily inpatient, organizations.

Description of Proposal

The proposal would repeal the $150 million per organization limit on
outstanding bonds that applies to nonprofit health care facilities that are
not acute care, inpatient facilities, and to other section 501(c) (3)
organizations. In addition, the proposal would change the tax-exempt bond
provisions of the Code to conform generally the treatment of bonds for
nonprofit health care and other section 501(c) (3) organizations to that-
provided for bonds issued to finance direct State or local government
activities.

Certain other restrictions, described below, that have been imposed on
qualified 501(c) (3) bonds (but not on governmental bonds), and that address
specialized policy concerns, would be retained--

(1) The requirement that existing residential rental
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property acquired by a section 501(c) (3) organization

in a tax=-exempt-bond-financed transaction satisfy the

same low-income tenant requirements as similar housing
financing for for-profit developers;

(2) The present-law maturity limitations applicable to

: bonds for section 501(c) (3) organizations, and the
public approval requirements applicable generally to
private activity bonds; and

(3) The penalties on changes in use of tax-exempt-bond-
financed section 501(c) (3) organization property to a
use not qualified for such financing.

Effective Date

The proposal would apply to bonds issued after December 31, 1994.

M. ELIMINATE EXCLUSION FOR EMPLOYER-PROVIDED ACCIDENT OR
HEALTH BENEFITS PROVIDED THROUGH A FLEXIBLE SPENDING ARRANGEMENT

Present Law
1. cafeteria plans

Under present law, compensation generally is includible in gross income
when actually or constructively received, i.e., when it is made available
to the individual or the individual has an ‘election to receive such amount.
Under one exception to the general principle of constructive receipt, no
amount is included in the gross income of a participant in a cafeteria plan
maintained by an employer solely because the participant may elect among
cash and certain employer-provided qualified benefits. In general, a
qualified benefit is a benefit that is excludable from an employee's gross
income by reason of a specific provision of the Internal Revenue Code.
Employer-~provided accident or health coverage is a qualified benefit.

The cafeteria plan exception from the principle of constructive
receipt also applies for employment tax purposes.

2. Flexible spending arrangements

A flexible spending arrangement ("FSA") is a reimbursement account or
similar arrangement under which an employee is reimbursed for medical
expenses or other employer-provided qualified benefits, such as dependent
- care. FSAs that are part of a cafeteria plan generally are funded through
salary reduction. FSAs may also be provided by an employer outside a
- cafeteria plan. FSAs are commonly used, for example, to reimburse employees
for medical expenses not covered by insurance. If certain conditions are
satisfied, amounts reimbursed under an FSA are excludable from gross income
and wages for employment tax purposes.
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Proposed Treasury regulations define a health FSA as a benefit program
that provides employees with coverage under which specified, incurred
expenses may be reimbursed (subject to reimbursement maximums and any other
reasonable conditions) and under which the maximum amount of reimbursement
that is reasonably available to a participant for a period of coverage is
not substantially in excess of the total premium (including both employee-
paid and employer-paid portions of the premium) for such participant's
coverage. A maximum amount of reimbursement is not substantially in excess

of the total premium if the maximum amount is less than 500 percent of the
premium.

Description of Proposal

Under the proposal, accident or health benefits provided under an FSA
would be includible in income and wages for income and employment tax
purposes. A health FSA would be defined generally as under the proposed
Treasury regulations.

Effective Date

The proposal would be effective on and after January 1, 1996.

N. PREMIUM ASSESSMENT
Present Law

There is no excise tax or other special Federal assessment on domestic
health insurance policy premiums. A one-percent excise tax is imposed on
premlums for certain foreign-issued sickness and accident insurance and
reinsurance policies (sec. 4371).

Description of Proposal

1. In general

The proposal would impose an assessment on certain health expenses.
Expenses subject to the assessment generally would include the costs of
providing health coverage, as well as related administrative expenses and
. any costs of reinsurance. Health coverage would include, but not be
limited to, coverage for sickness, accident, dental, preventive care, or
payment of a fixed amount for hospitalization or other specified types of
care. To the extent all of these costs are reflected in the premium or
other charge to the purchaser of such benefits, the assessment would be
imposed on the premium amount. If the costs are reflected in separate
charges to the purchaser (i.e., a purchaser buys a health insurance policy
and enters into an administrative services contract), the assessment would
be imposed on each separate component.

In general, with respect to indemnity health insurance, the assessment
would be imposed on premiums. With respect to prepaid health care
arrangements, the assessment would be imposed on the fixed payments or
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premiums paid by members. With respect to self-insured plans, the
assessment would be imposed on the plan's health care expenditures and
administrative expenses.

A portion of amounts derived from the imposition of this premium
assessment would be used to fund the Academic Health Centers Trust Fund and
the Health Research Trust Fund.

2. Assessment on health insurance policy premiums

The proposal would impose a 1.75 percent assessment on certain health
insurance policy premiums, effective in 1996. The assessment would be paid
by the issuer of the policy and would be imposed regardless of who pays the
premium.

The assessment would be imposed on policies providing health care
coverage. It would not be imposed on policies if the health care coverage
is part of the coverage of liabilities incurred under employees'
compensation laws, tort liabilities, or other similar liabilities. If a
policy provides both health and other coverage, the assessment would be
imposed only on the health portion if the charge for the nonhealth coverage
is both separately stated and reasonable in relation to the total policy
charges.

‘Certain prepaid health care arrangements also would be subject to the
assessment. Such arrangements would include those pursuant to which an
entity receives fixed payments or premiums (that do not vary in amount
depending on the amount of health care provided) in exchange for an
agreement to provide or arrange for the provision of health care. The
entity receiving the payments or premiums would be treated as the issuer of
the policy and would pay the assessment.

3. Assessment on health-related administrative services

The proposal would also impose the applicable assessment on amounts
paid for certain health-related administrative services not included in the
premium for a policy. The assessment would be paid by the provider of the
services.

Services subject to the assessment would inciude claims processing or
other administrative services performed in connection with health care
coverage (if the charge for such services is not included in the premiums
for such policy), and claims processing, arranglng for the provision of
health care, or other administrative services performed in connection with
a self-insured plan established or maintained by another person.

4. Treatment of self-insured plans

Certain self-insured plans would be subject to a monthly assessment
equal to the applicable assessment rate times the sum of the plan's health
care expenditures and direct administrative expenses. This assessment
would be paid by the plan sponsor. .
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Plans subject to the assessment would be plans that provide health
care (other than through an insurance policy) that are established or
maintained by one or more (1) employers for the benefit of their current
and former employees; (2) employee organizations for the benefit of their
current and former members; (3) employers and employee organizations
jointly for the benefit of current or former employees; and (4) multiple
employer welfare arrangements or plans maintained by rural cooperatlves,
not described in (1)-(3) above.

5. Exemption applicable to certain governmental programs

Certain direct governmental insurance programs would be exempt from
this premium assessment. These would include Medicare, Medicaid, Indian
Health Services, and any program that provides health care to members of
the Armed Forces or veterans or to their spouses or dependents. Other

government programs would be subject to the premium assessment as set forth:
above.

6. Academic Health Centers Trust Fund, Graduate Medical and Nursing
Education Trust Fund, and Health Research Trust Fund

The revenues derived from the premium assessment would fund the
Academic Health Centers Trust Fund, the Graduate Medical and Nursing

Education Trust Fund, and the Health Research Trust Fund established under
the proposal.

Effective Date

The proposal would be effective after December 31, 1995.

0. TAX TREATMENT OF FUNDING OF RETIREE HEALTH BENEFITS
Present lLaw

Under present law, employer-provided post-retirement medical benefits
are generally excludable from the gross income of a plan participant or
beneficiary. In addition, an employer may deduct contributions, within
limits, made to a welfare benefit fund for retiree health and life
insurance benefits of its employees. A welfare benefit fund is, in general,
any fund that is part of a plan of an employer, and through which the
employer provides welfare benefits to employees or their beneficiaries.

Contributions by an employer to a welfare benefit fund are not
deductible under the usual income tax rules, but, if they otherwise would
be deductible under the usual rules (e.g., if they are ordinary and
necessary business expenses), the contributions are deductible within ;
limits for the taxable year in which such contributions are made to the
fund.

The amount of the deduction otherwise allowable to an employer for a
“contribution to a welfare benefit fund for any taxable year may not exceed
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the qualified cost of the fund for the year. The qualified cost of a
welfare benefit fund for a year is the sum of (1) the qualified direct cost
of the fund for the year and (2) the addition (within limits) to the
gualified asset account under the fund for the year, reduced by (3) the
after-tax income of the fund. ,

A qualified asset account under a welfare benefit fund is an account
consisting of assets set aside to provide for the payment of disability
payments, medical benefits, supplemental unemployment compensation benefits
or severance pay benefits, or life insurance benefits. Under present law,
an account limit is provided for the amount in a qualified asset account
for any year. : '

The account limit for any taxable year may include a reserve to
provide certain post-retirement medical and life insurance benefits. This
limit allows amounts reasonably necessary to accumulate reserves under a
welfare benefit plan so that the liabilities for post-retirement medical
and life insurance benefits with respect to a group of employees can be
prefunded over the working lives of such employees.

Under present law, if an employer maintains a welfare benefit fund
that provides a disqualified benefit during any taxable year, the employer
is subject to an excise tax equal to 100 percent of the disqualified
benefit. A disqualified benefit includes (1) a benefit provided to a key
employee other than from a separate account required to be established for
such an employee, (2) any post-retirement medical or life insurance benefit
that is provided in a discriminatory manner, and (3) any portion of a
welfare benefit fund reverting to the employer.

Description of Proposal

Under the proposal, the minimum period during which the cost of
post-retirement medical and life insurance coverage could be funded under a
welfare benefit fund would be at least 10 years. Thus, an employer would be
pernitted to deduct the costs of funding such coverage on a level basis
over the working lives of covered employees, but not over a period of less
than 10 years.

The proposal would clarify that a reserve to provide post-retirement
medical and life insurance benefits under a welfare benefit plan would be
maintained as a separate account. In addition, the proposal would include
any payment from the separate account required to be maintained for
post-retirement medical and life insurance benefits that is not used to
provide a post-retirement medical or life insurance benefit in the list of
disqualified benefits for which the employer is subject to a 100-percent
excise tax.

Effective Dates
. The proposal relating to reserves for post-retirement medical and life
insurance benefits under welfare benefit plans would be effective for

contributions paid or accrued after December 31, 1994, in taxable years
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ending after that date. The proposal that would require that the reserve
for post-retirement medical and life insurance benefits be maintained as a
separate account would be effective for contributions paid or accrued after
the date of enactment, in taxable years ending after that date.

P. NONREFUNDABLE CREDIT FOR CERTAIN PRIMARY HEALTH SERVICES
PROVIDERS

Present Law
1. Geographically targeted tax provisions

In general, the operation of Internal Revenue Code rules does not
vary based on the location within the United States of income-producing
activity. Nonetheless, present law provides favorable Federal income tax
treatment for certain U.S. corporations that operate in Puerto Rico, the
U.S. Virgin Islands, or possessions of the United States to encourage the
conduct of trades or business within these areas. In addition, certain
.Code sections provide additional benefits in targeted geographic areas
(e.g., low-income housing credit and qualified mortgage bond prov151ons
target certain economically distressed areas).

The Omnibus Budget Reconciliation Act of 1993 ("1993 Act") provides
for the designation of nine empowerment zones and 95 enterprise communities
in economically distressed areas satisfying certain criteria. The
designations are to be made during 1994 and 1995, and generally will remain
in effect for 10 years. During the period the designation is in effect,
special tax incentives (i.e., an employer wage credit, additional section
179 expensing, and expanded tax-exempt financing) are available for certain
business activities conducted in empowerment zones. Expanded tax-exempt
financing benefits are available for certain facilities located in
enterprise communities. In addition, the 1993 Act provides accelerated
depreciation benefits and an incremental employer wage credit for certaln
bu51ness activities conducted on Indian reservations.

2. Tax benefits available for medical care providers

Code section 108(f) provides an exclusion from Federal income tax for
- what otherwise would be discharge-of-indebtedness income if a student loan
is discharged pursuant to a provision in the loan agreement that requires
the student to work for a period of time in certain professions for any of
a broad class of employers. Section 108(f) applies only to student loans
made from funds provided by the Federal Government, a State or local
government, or certain public benefit corporations described in section
501(c) (3). For example, the favorable treatment provided by section 108 (f)
applies when a government agency discharges a student loan upon the
student's provision of medical services to an underserved area.

Present law does not provide for a special credit against Federal
income taxes for individuals who provide medical services in medically
underserved geographic areas.
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3. Nontax benefits for medical care providers

Other, non-tax provisions of Federal law provide that certain health
care professionals who agree to work full time for at least two years at an
"approved government or nonprofit employment site within a "health
professional shortage area" (HPSA) are eligible for scholarships or
repayments of student loans.!? The scholarship and loan repayment
programs are administered by the National Health Serv1ce Corp (NHSC), which
is part of the Department of Health and Human Services.?®

Description of Proposal

A physician who provides primary health services in certain medically
underserved areas would be eligible for a nonrefundable credit against
Federal income taxes of $1,000 per month for up to 36 months ($500 per
month if the physician already was providing medical services in an
underserved area at the time the credit becomes effective). The credit
rate would be $500 per month in the case of a physician assistant,
nurse~-practitioner, or certified nurse-midwife (regardless of when the
individual began providing medical services in an underserved area). The
credit would be available to a taxpayer only if he or she provides primary

12 HPSAs are designated geographic areas, as well as

certain designated population groups and government facilities.
Currently, more than 2,400 primary care HPSAs have been
designated, covering all or parts of 1,800 counties in the United
States. There are also over 1000 dental HPSAs and over 700
mental health HPSAs. HPSAs are designated by the Bureau of
Primary Health Care, which is part of the United States Public
Health Service. HPSAs are identified on the basis of State and
local government requests for designation. Primary care HPSAs
are designated on the basis of rate of poverty, access to primary
health care, low birthweight births, infant mortality, and the
physician/population ratio. See vol. 59 Federal Register no. 14
(January 21, 1994) at 3411-5307. The NHSC Revitalization
Amendments of 1990 ( sec. 333A of Pub. Law 101-697) require that
the Secretary of HHS annually prepare a list of HPSAs in order of
greatest shortage of medical practitioners (by using certain
exclusive factors) and that priority in the assignment of
National Health Service Corp (NHSC) personnel be given to
government or nonprofit entities serving HPSAs with the greatest
shortages. See 42 U.S.C. 254f-1.

13 As of September 30, 1993, a total of 1,163 practitioners
(i.e., primary-care physicians and physician assistants, general
practice dentists, primary-care nurse practitioners, and
certified nurse midwives) were providing medical care in HPSAs
throughout the United States pursuant to the NHSC scholarship and
loan repayment programs.
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health services! on a full-time basis in a "health professional shortage
area" (HPSA) (as defined under present-law section 332(a) (1) (A) of the
Public Health Service Act).?® To be eligible for the credit, the taxpayer
would be required to obtain certification from the Bureau of Primary Health
Care, United States Public Health Service of the Department of Health and
Human Services, that he or she is a full-time provider of primary health
services in a HPSA, and, in the case of a taxpayer working in an urban
HPSA, that he or she performs services (as an employee or independent
contractor) for a governmental or nonprofit entity.!* The credit would
not be available, however, if the taxpayer participated in the National
Health Service Corps (NHSC) scholarship or loan repayment program.

Under the proposal, a taxpayer would be required to work full time
providing primary health services in the HPSA for two consecutive years
(following certification) in order to receive the tax credit. If a
taxpayer did not provide primary health services on a full-time basis in
the HPSA for at least two consecutive years (following certification), any
credit previously claimed would be completely recaptured. The Secretary of
the Treasury, in consultation with the Secretary of Health and Human
Services, would be granted authority to waive recapture of credits when a

taxpayer ceases to provide services in the HPSA due to extraordinary
circumstances.

Effective Date

The proposal would be effective for taxable years beginning after
1994. ' '

14 For purposes of the provision, the term "primary health
services" would have the meaning given such term by section
330(b) (1) of the Public Health Service Act.

15 see Title 42, U.S. Code, sections 254e and 254f-1. For
purposes of the proposal, medically underserved areas would
include population groups and publlc facilities that have HPSa
designation.

16  For purposes of the credit, a health care practitioner
would be treated as providing services in a HPSA, even if the
area no longer has designation as such, so long as the area was
designated as a HPSA when the practitioner was certified by the
Department of HHS as being eligible for the credit (i.e., the
practitioner was already working in an area designated as a HPSA
at the time the credit became effective or subsequently began
practicing in an area when it was designated as a HPSA).
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Q. EXPENSING OF MEDICAL EQUIPMENT USED IN HEALTH CARE
SHORTAGE AREAS

Present Law

1. Depreciation rules

In general, the cost of property that has a useful life longer than
one year must be capitalized and recovered over time pursuant to
depreciation or amortization rules. Tangible depreciable property placed
in service after 1986 is depreciated under the modified Accelerated Cost
Recovery System (MACRS) enacted as part of the Tax Reform Act of 1986.
Under MACRS, high technology medical equipment is depreciated for regular
tax purposes over a 5-year recovery period using the 200~percent declining
- balance method. "High technology medical equipment" means any electronic,
electromechanical, or computer-based high technology equipment used in the
screening, monitoring, observation, diagnosis, or treatment of patients in
a laboratory, medical, or hospital environment. :

In general, MACRS deductions are reduced for property under an
alternative depreciation system by calculating depreciation using the
straight-line method over the property's class life. A property's class
life generally corresponds to its Asset Depreciation Range (ADR) midpoint
life and often is longer than the recovery period applicable for regular
tax purposes. The alternative depreciation system applies to foreign use
property, tax-exempt use property, tax—-exempt bond financed property,
certain imported property, and property which the taxpayer so elects and is
used to compute corporate earnings and profits. The class lives of the
alternative depreciation system also are used for purposes of the corporate
and individual alternative minimum tax. The class lives of some assets are
set by statute, regardless of the asset's ADR midpoint life. The class
life of high technology medical equipment is set by statute at five years.

2. Section 179 expensing allowances

In lieu of depreciation, a taxpayer with a sufficiently small amount
of annual investment may elect to deduct up to $17,500 of the cost of
qualifying property placed in service for the taxable year under section
179.Y 1In general, qualifying property is defined as depreciable tangible
personal property that is purchased for use in the active conduct of a
trade or business. The $17,500 amount is reduced (but not below zero) by

17 section 13116 of the Omnibus Budget Reconciliation Act
of 1993 increased the amount allowed to be expensed under section
179 from $10,000 to $17,500 for qualified property placed in-
service in taxable years beginning after 1992. In addition,
under section 13301 of the 1993 Act, the amount allowed to be
expensed under section 179 by an enterprise zone business is
increased by the lesser of: (1) $20,000 or (2) the cost of
section 179 property that is qualified zone property placed in
service during the taxable year.
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the amount by which the cost of qualifying property placed in service
during the taxable year exceeds $200,000. In addition, the amount eligible
to be expensed for a taxable year may not exceed the taxable income of the
taxpayer for the year that is derived from the active conduct of a trade or
business (determined without regard to this provision). Any amount that is
not allowed as a deduction because of the taxable income limitation may be
carried forward to succeeding taxable years (subject to similar
limitations).

Description of Proposal

The proposal would increase the amount allowed to be expensed under
‘section 179 in a taxable year by the lesser of: (1) the cost of section 179
property which is health care property placed in service during the year or
(2) $15,000. For this purpose, "health care property" would mean section
179 property: (1) which is medical equipment used in the screening,
monitoring, observation, diagnosis, or treatment of patients in a
laboratory, medical, or hospital environment; (2) which is owned (directly
or indirectly) and used by a physician (as defined by section 1861(r) of
the Social Security Act) in the active conduct of such physician's full-
time trade or business of providing primary health services (as defined in
section 330(b) (1) of the Public Health Service Act) in a health
professional shortage area ("HPSA") (as defined in section 332(a) (1) (A) of
the Public Health Service Act):; and (3) substantially all the use of which
is in such area. Similar to the proposed nonrefundable credit for certain
primary care providers, physicians working in urban HPSAs would be eligible
for the additional section 179 expensing only if they perform services for
a government or nonprofit entity.

BEffective Date

The proposal would apply to property placed in service in taxable
years beginning after December 31, 1994.

R. COORDINATION WITH HEALTH CARE CONTINUATION PROVISIONS
'Present Law |

In general, an employer with 20 or more employeas must provide health
plan participants with the opportunity to continue their coverage in the
employer's health plan for a specified period of time after the occurrence
of certain qualifying events that otherwise would have terminated such
coverage.

The qualifying events that may trigger rights to continuation coverage
are (1) the death of the employee, (2) the voluntary or involuntary
termination of the employee's employment (other than by reason of gross
misconduct), (3) a reduction of the employee's hours, (4) the divorce or
legal separation of the employee, (5) the employee becoming entitled to
benefits under Medicare, (6) a dependent child of the employee ceasing to
be a dependent under the employer's plan, and (7) in certain cases the.
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commencement of bankruptcy proceedings with respect to an employer. The
maximum period of health care continuation coverage that may be elected is
36 months, except in the case of termination of employment or reduction of
hours for which the maximum period is 18 months. The 18-month period is .
extended to 29 months in certain cases involving the disability of the plan
participant. Certain events, such as the failure by the plan participant
to pay the required premium, may trlgger an earlier cessation of the health
care continuation coverage.

Within limits, employers may require health plan participants that
elect health care continuation coverage to pay for such coverage.

Description of Proposal

- The proposal would retain the present-law health care continuation
rules, except that the maximum period of continuation coverage that could
be elected by a qualified beneficiary for any qualifying event would be
reduced. Under the proposal, a qualified beneficiary could elect health
care continuation coverage for the longer of 6 months or until the end of
the calendar year in which the qualifying event occurs.

Effective Date

The proposal would be effective with respect to qualifying events that
occur on or after January 1, 1997.

S. DISCLOSURE OF TAXPAYER RETURN INFORMATION FOR
ADMINISTRATION OF HEALTH SUBSIDY PROGRAMS

Present lLaw

- The Internal Revenue Code prohibits disclosure of tax returns and.
return information, except to the extent specifically authorized by the
Code (sec. 6103). Unauthorized disclosure is a felony punishable by a fine
not exceeding $5,000 or imprisonment of not more than five years, or both
(sec. 7213). An action for civil damages also may be brought for
unauthorized disclosure (sec. 7431). No tax information may be furnished by
the Internal Revenue Service (IRS) to another agency unless the other
agency has established procedures satisfactory to the IRS for safeguard;ng
the tax information it receives (sec. 6103(p)).

Description of Proposal

The proposal would permit disclosure of certain taxpayer return
information to any Federal, State, or local agency administering health
subsidy programs for use in verifying eligibility for such subsidies.
Disclosable information would include taxpayer return information relating
to adjusted gross income, the untaxed portion of social security benefits, -
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and tax-exempt interest income.!® In addition, information regarding
marital status and dependents could be disclosed.

Taxpayer return information would only be disclosed in response to a
taxpayer's application for a health subsidy, only to the agency responsible
for determining eligibility for the subsidy,!’ and only to the extent
necessary to make that determination. :

Under the proposal, any Federal, State, or local agency receiving -
taxpayer return information would be required to comply with the safeguards
presently contained in the Code governing the use of disclosed tax
information. Also, the present-law penaltles for unauthorized disclosure of
information would apply to rec1p1ent agencies and their employees.

Effective Date

The proposal would be effective on the date of enactmeht.

T. TAX TREATMENT OF VOLUNTARY EMPLOYER HEALTH CARE
CONTRIBUTIONS

Present lLaw

There is currently no requirement that employers contribute to health
plans on behalf of their employees. If an employer elects to contribute
towards the cost of a health plan on behalf of its employees, the employer
generally may determine the level of contributions it will make to the
plan. Employers can generally deduct the full cost of employer-provided
health care as an ordinary and necessary business expense.

Employer-provided health coverage is generally fully excludable from
gross income. However, if an employer provides its employees with health.
benefits under a self-insured medical reimbursement plan (sec. 105(h)),
reimbursements under such plan are excludable with respect to a highly
compensated individual only to the extent that the plan does not
discriminate in favor of highly compensated individuals either as to *
eligibility to participate or as to benefits. Under the requirements for
nondiscrimination in benefits, a self-insured plan may establish a limit
for the amount of reimbursement which may be paid for any single benefit or

¥ In addition, welfare benefits would be considered to be
income for purposes of computing eligibility for a health
subsidy. Welfare benefits are not income for tax purposes and are
not presently reported to the IRS. They are therefore not return
information for purposes of the tax disclosure rules. A separate
reporting system for welfare beneflts would be established under
the proposal.

¥ Disclosure would also be permitted for reviewing and
auditing health subsidy determinations.
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combination of benefits under the plan. However, any maximum limit on the
amount of reimbursement for health expenses attributable to employer
contributions under a self-insured medical expense plan must be uniform for
all participants and for all dependents of employees who are participants
and may not be modified by reason of a participant's age or years of
service (Treas. Reg. § 1.105-11(c) (3)(i)).

Description of Proposal

1. In general

The proposal would not require employers to contribute toward the cost
of health coverage for any employee. However, employers that voluntarily
contribute toward the cost of health coverage for their employees would be
required to satisfy certain voluntary contribution rules. Employers that
'violate the voluntary contribution rules would be subject to an excise tax
designed to approx1mate the effect of denying the employer deductlon for
health expenses.

2. Limitation on deductibility of employer contributions for health
coverage other than permitted coverage.

Under the proposal, employer contributions to an accident or health

- plan other than employer contributions for permitted coverage would be
subject to an excise tax designed to approximate the effect of denying the
employer deduction for such health expenses. Permitted coverage would -
include (1) coverage under a certified standard health plan, (2)
cost-sharing amounts under a certified standard health plan (including
cost-sharing policies), (3) coverage providing wages or payments in lieu of
wages for any period during which the employee is absent from work on
account of sickness or injury, (4) coverage providing payment for permanent
injuries of an employee, his or her spouse or a dependent that are ‘computed
with reference to the nature of the injury without regard to the period the
employee is absent from work (but not coverage under a long-term care
insurance policy), (5) coverage provided to an employee or former employee
after such employee has attained age 65 unless such coverage is provided by
reason of the current employment of the individual with the employer
providing the coverage, (6) coverage provided under Federal law to veterans
or any member of the Armed Forces of the United States and their spouses
and dependents and (7) coverage under a certified supplemental health plan,
and (8) coverage under a certified long-term care insurance policy.

The provision does not affect the present-law rules regarding taxation
of employer contributions for coverage or the taxation of any payments
received by the individual. Whether or not somethlng is permitted coverage
for purposes of the excise tax is independent of income or employment tax
treatment.

The excise tax would not be imposed with respect to any period for
which it is established to the satisfaction of the Secretary that the
employer did not know nor, through exercising reasonable diligence, should
have known, that coverage did not meet the applicable standards. '

80




3. Voluntary employer contributions cannot vary based on health status

Any employer that voluntarily contributes towards the cost of coverage
for employees under a health plan cannot impose a waiting period, deny
coverage, or vary the amount of the contribution based on any employee's
health status, claims. experience, medical history, receipt of health care,
or lack of evidence of insurability.

4. Same voluntary employer contribution

Any employer that voluntarily contributes towards the, cost of coverage
for any employee under a certified standard health plan would be required
to contribute either the same dollar amount or the same percentage (with or
without a dollar cap) towards the cost of the standard coverage selected by
any other employee. This rule would be applied separately with respect to
full-time employees and part-time employees. Employers that voluntarily
contribute to the purchase of any part-time employee's coverage would be
" required to make a contribution to all part-time employees proportionate to
the number of hours worked by the part-time employee. The voluntary
contribution requirement would apply only to coverage under a certified
standard health plan made available by the employer (con51stent with other
parts of the proposal).

For example, assume that an employer offers to pay 80 percent of a
$4,000 premium for single coverage under a certified héalth maintenance
organization for all of its full-time salaried employees, but not for any
of its part-time employees. Under the proposal, the employer would be
required to offer to contribute one of the following amounts towards the
cost of single or family coverage for all full-time employees: (1) the same
dollar amount ($3,200), (2) the same percentage (80 percent) of the single
or family premium, or (3) the same percentage (80 percent) of the single or
family premium, but no more than $3,200. No contribution would be required
with respect to part-time employees.

A full-time employee would be an employee who is normally employed at
least 24 hours in a week. A part-time employee would be an employee who is
normally employed at least 10 hours per week and less than 24 hours per
week. The following employees (whether full-time or part-time) would be
excluded for purposes of this rule: (1) employees who have not completed 6
months of service; (2) employees who-normally work not more than 6 months
during any year; (3) employees who are included in a unit of employees .
covered by a collective bargaining agreement if health coverage was the
subject of good faith bargaining; (4) employees who have not attained age
18; and (5) employees who are non-resident aliens and who receive no U.S.
source earned income.

For purposes of the proposal, certain aggregation rules would apply.
All employees of corporations that are members of a controlled group of
corporations, or all employees of trades and businesses (whether or not
incorporated) that are under common control, would be aggregated and
treated as if employed by a single employer (sec. 414(b) and (c)).
Similarly, all employees of employers that are members of an affiliated
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service group would be treated as employed by a single employer (sec.

414 (m)). Finally, the Secretary of the Treasury would have general
regulatory authority to prevent avoidance of the voluntary contribution
requirements through the use of certain arrangements (sec. 414(0)). Under
the proposal, if an employer is treated as operating separate lines of
business for a year for pension plan purposes, the employer may apply the
voluntary contribution rules separately to each separate line of business
for that year. -

5. Penalties for employer violations of the voluntary contribution rules

Employers that violate either of the voluntary contribution rules
would be subject to an excise tax designed to approximate the effect of
denying the employer deduction for health expenses. If an employer
impermissibly varies health care contributions based on health status or
violates the rules relating to contributions for health coverage other than
permitted coverage, the excise tax would be equal to the product of the
highest corporate income tax rate in effect (currently 35 percent) and the
total health care expenses for coverage other than permitted coverage
incurred by the employer during the period in which the violation occurs.

- If an employer violates the rules relating to employer contribution levels,
the excise tax would be equal to the product of the highest corporate
income tax rate in effect (currently 35 percent) and the total health care
expenses for standard coverage incurred by the employer during the period
in which the violation occurs.

Both excise taxes would be imposed on all employers that violate the
voluntary contribution requirements, including tax-exempt and governmental
employers. The excise taxes would not be deductible. The Secretary of the
Treasury would be permitted to waive all or part of both excise taxes under
certain c1rcumstances, to the extent that the payment of such taxes would
be excessive relative to the failure involved.

Effective Date
The voluntary contribution rules would apply to employer contributions
made on or after January 1, 1996.
U. ASSESSMENT ON LARGE EMPLOYERS
Present Law

. No provision.

Description of Proposal

Under the proposal, an annual assessment of 1 percent of payroll would
be imposed on employers with 500 or more employees. Payroll would mean the
sum of (1) wages (as defined for hospital insurance tax purposes under the
proposal); (2) in the case of a sole proprietorship, the net earnings from
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self employment of the proprietor attributable to the trade or business;

(3) in the case of a partnership, the aggregate of the net earnings from

self employment of each partner which is attributable to the partnership;
and (4) in the case of an S corporation the aggregate of the net earnings
from self employment of each shareholder which is attributable to such

corporation. Net earnings from self employment would be defined as under
the proposal. :

Effective Date

The proposal would be effective on and after January 1, 1996.

V. INCREASE EXCISE TAX ON HANDGUN AMMUNITION
Present Law

1. 2Ad valorem excise taxes

A l0-percent excise tax is imposed on the sale of pistols and
revolvers by a manufacturer, producer or importer thereof. Other firearms
and shells and cartridges are subject to an ll-percent excise tax (Code
sec. 4181).

An exemption is provided for sales of firearms and ammunition for use
by the United States Department of Defense. In addition, no excise tax is
imposed on sales by manufacturers, producers or importers: (1) for use by
the purchaser in further manufacture, or for resale by the purchaser for
use by the second purchaser in further manufacture; (2) for export, or for
resale by the purchaser to a second purchaser for export; (3) for use by
the purchaser as supplies for military vessels or aircraft; (4) to a State
or local government for their exclusive use; or (5) to a nonprofit
educational organization for its exclusive use. 1In general, the effect of
the State and local government exemption is to exempt sales to State and
local police departments.

Amounts equivalent to revenues from these excise taxes fund the
Federal Aid to Wildlife Program for use in making grants to support State
wildlife programs. .

2. Transfer and making taxes; special occupational taxes

a. Transfer and making taxes.--Present law also imposes making and
transfer taxes on certain firearms and other destructive devices. A
transfer tax of $200 is imposed on each "firearm" transferred, and a making
tax at the rate of $200 is imposed on each firearm made (Code secs. 5811
and 5821). The ad valorem excise taxes described above do not apply to
firearms subject to these making and transfer taxes.

Firearms subject to the making and transfer taxes are machine guns,
short-length or short-barrelled rifles or shotguns, pen guns, handguns with
smooth bore barrels, firearms silencers, mufflers or suppressors, silencer
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parts, machine gun receivers and parts designed to convert a weapon into a
machine gun (generally, firearms subject to regulation under the National
Firearms Act ("NFA firearms")).

In general, Federal, State and local governments are exempt from the
making and transfer taxes. 1In addition, transfers between persons subject
to the special occupational tax (described below) are exempt from the
transfer tax, as are transfers of unserviceable firearms and exported
firearms.

b. Special occupational tax.~-All importers, manufacturers and
dealers in NFA firearms are required to register with the Secretary of the
Treasury. Importers and manufacturers are subject to a special
occupational tax of $1,000 per year (small importers and manufacturers are
eligible for a reduced rate of tax); dealers are subject to a special
occupational tax of $500 per year (Code sec. 5801). .

An exemption from the special occupational tax is available for
persons who conduct business exclusively with or on behalf of the United
States. -

Description of Proposal

The proposal would increase the ad valorem excise tax rate on certain
handgun ammunition. Centerfire cartridges with a cartridge case of less
than 1.3 inches in length and cartridge cases of less than 1.3 inches in
length would be taxed at 50 percent. A 10,000-percent rate would apply to
(1) jacketed, hollow point projectiles which may be used in a handgun and
are designed to produce, upon impact, evenly-spaced sharp or barb-like
projections that extend beyond the diameter of the unfired projectile; and
(2) cartridges with a projectile measuring 0.500 inch or greater in :
diameter which may be used in a handgun. The taxation of rifle ammunition
and .22 caliber rimfire cartridges generally would not be affected by the
proposal.

Amounts equivalent to revenues from these increased excise taxes would
be added to the General Fund and would not be used to fund the Federal Aid
to Wildlife Program.

The proposal also would impose a special occupational tax on each
importer and manufacturer of handgun ammunition (i.e., centerfire
cartridges with a cartridge case of less than 1.3 inches in length and
cartridge cases of less than 1.3 inches in length) of $10,000 per year.
These importers and manufacturers also would be required to register with
the Secretary of Treasury.

Effective Date
The proposal generally would be effective after December 31, 1994. A

floor stocks tax would be imposed on taxed ammunition products held for
sale on January 1, 1995.
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W. PREFUNDING OF POSTAL SERVICE RETIREE HEALTH BENEFITS

Effective February 1, 1995, the U. S. Postal Service would be required
to prefund health benefits for retirees.
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VIII. MEDICAID
Present Law

Title XIX of the Social Security Act (Medicaid) provides for mandatory
coverage by all States of acute care services for individuals and families
receiving either Aid to Families with Dependent Children (AFDC) or
Supplemental Security Income (SSI) income support payments. These groups
are referred to as the "cash population" within Medicaid. In addition,
States must extend coverage to pregnant women and children up to age six
with family incomes up to 133 percent of the Federal poverty level and
children born after September 1983 up to 100 percent of the Federal poverty
level. The Medicaid program provides States the option to extend coverage
of pregnant women and children up to age one up to 185 percent of poverty.
There are many other optional and mandatory coverage groups for acute care
Medicaid services, one of which is Medically Needy eligibility under which
families with significant medical care expenses can 'spend down' into
Medicaid eligibility.

Federal law establishes a basic set of mandatory services that States
must provide including: inpatient and outpatient hospital services;
laboratory and x-~ray services; rural health clinic and federally qualified
health center services; nursing facility services; family planning
services; early and periodic screening, diagnostic and treatment (EPSDT)
services for children under 21 years old; home health services; and
physician, nurse midwife and certain certified nurse practitioner services.
There are many other services a State may choose to offer including:
prescription drugs, case management, personal attendant care, physical
therapy, rehabilitation, and mental health services.

Description of Proposal
A. ACUTE CARE SERVICES

1. AFDC and Acute Care Non-Cash Population

Both groups would be integrated into the general health care reform
program and these groups would be treated like other low-income people
eligible for Federal subsidies and enrollment in certified health plans.
States would be required to make general maintenance of effort (MOE)
payments for services covered under the standard benefit package. The
State MOE would be indexed to new Federal premium targets. The Federal
government would subsidize the health coverage purchase of this group 1n
the same manner as other low-income individuals.

2. Disabled Medicaid Population

SSI/Medicaid beneficiaries would not be included in the community
rated market. States would have the option to pay a per capita amount for
each SSI/Medicaid recipient (who is not enrolled in Medicare) to certified
health plans. States would negotiate with certified health plans for rates
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for the Medicaid disabled population that are separate from the community
rate. No certified health plan could have more than 50 percent of its
enrollment composed of SSI/Medicaid recipients.

3. Individuals Dually Eligible for Medicaid and Medicare

This group would remain under Medicaid and would not be enroclled in
health plans. :

Effective Date
January 1, 1997.
B. SUPPLEMENTAYL, SERVICES

Current Medicaid rules governing covered services and recipient
eligibility would be retained to cover services not otherwise provided
through certified health plans. Because Medicaid is a secondary payer when
a recipient has private coverage, the program would provide supplemental
services for low-income groups currently entitled to Medicaid. ' The current
flexibility provided to States to determine the optional serv1ces and
groups it will cover would be retained.

Effective Date

"+ January 1, 1997.

C. DISPROPORTIONATE SHARE HOSPITAL (DSH) PAYMENTS

The Federal share of these matching payments would be gradﬁally'phased
down over a period of years, beginning Fiscal Year 1997. The DSH program

would be changed into a more targeted program to compensate hospitals for
uncompensated care.

D. MEDICAID LONG TERM CARE

The Medicaid program would be amended to:

1. Increase the Federal Medical Assistance Percentage by 10
percentage points for: personal care attendant services, Sec. 1915 home and
comnunity based long term care waiver services, and the frail elderly home
care option under Medicaid.

2. Allow States to expand eligibility for home-based Medicaid long
term care services for single individuals by increasing the asset limit
from $2,000 to $4,000 for services including personal care attendant
services, the Sec. 1915 waiver programs, and the frail elderly home care
option.

3. Expand the Program of All-inclusive Care for the Elderly.
Increase authorized demonstration sites from 15 to 40. Require the
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Secretary of HHS to develop provider and service protocols.

4. Eliminate the requirement that individuals need to have been
institutionalized as a condition of ellglblllty for habllltatlon services
under a home and community based care waiver.

5. Eliminate the 'cold bed rule' for waiver programs that currently
requires States to demonstrate the availability of an institutional bed in
order to have an equivalent slot in a home and community based walver

program.

E. MISCELLANEOUS MEDICAID PROVISION

State Medicaid programs would be required to reimburse directly for
services provided by all certified nurse practitioners or clinical nurse
specialists that they are legally authorized under State law or regulation
to perform, whether or not they operate under the supervision of a
physician or other health care provider.
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IX. LONG TEkM CARE AND SUPPLEMENTAL INSURANCE STANDARDS
A. LONG TERM CARE INSURANCE STANDARDS
Present Law
No provision.

Description of Proposal

1. Definition of Long Term Care Policies

Policies covered under this Part include any insurance policy, rider
or certificate that is advertised, marketed, offered or designed to provide
coverage for not less than 12 consecutive months for each covered person on
an expense incurred, indemnity prepaid or other basis for one or more
diagnostic, preventive, therapeutic, rehabilitative, maintenance or
personal care services, provided in a setting other than an acute care
hospital. Policies not covered under this Part include policies designed
to provide basic Medicare supplemental coverage, basic hospital expense
coverage, basic medical-surgical expense coverage, disability income or
related asset protection coverage, accident-only coverage, specified
disease coverage or limited health benefit coverage. Policies that
accelerate death benefits and that provide the option of lump sum payments
are not covered in this Part.

2. Regulatory Oversight

a. Participating States would be required to certify policies as
meeting new Federal standards. An insurer selling a policy not certified
by the State would be subject to a civil monetary penalty not to exceed 50
percent of gross premiums received from sale of the policy. States would
be permitted to develop stricter standards as long as no State provision is
inconsistent with Federal standards.

b. The Secretary of HHS, in consultation with the National Association
of Insurance Commissioners (NAIC), would be required to develop model
standards incorporating the requirements of this Part within one year of
enactment.

c. Participating States would be required to develop a long term care
insurance standard regulatory and enforcement program,; which includes
adoption of the NAIC model act standards, a process for individuals to file
complaints about violations of the standards, consumer access to those
complaints, and a premium review and approval process.

3. Marketing Requirements

a. Insurers or agents would be prohibited from knowingly making any
rmisleading representation, or incomplete or fraudulent comparison, of any
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long term care insurance policy. They would be prohibited from using any
force, fright, threat, or undue pressure, whether implicit or explicit.
They also would be prohibited from employing any marketing method that
fails to be explicit that the purpose of the marketing is solicitation of
insurance.

b. The Secretary of HHS in consultation with the NAIC would be
required to develop minimum financial standards for the purpose of adv1s1ng
potent1a1 purchasers as to the costs and amounts of coverage needed.

c. Insurers and agents would be prohibited from knowingly selling a
long term care insurance policy to an individual who is eligible for
Medicaid.

d. Insurers and agents could not knowingly sell policies that
duplicate coverage already held by the potential purchaser unless the .
purchaser provides written documentation that the new coverage did not
duplicate the coverage already held or that the new policy would replace
existing coverage.

e. Any agent who sells, or offers for sale, a policy in violation of
the marketing and sales standards would be subject to a civil monetary
penalty not to exceed $15,000 for each violation. An insurer or carrier
that offers for sale a policy in violation of these requirements would be
subject to a civil monetary penalty not to exceed $25,000 for each
violation.

£f. The Secretary in consultation with the NAIC would be required to
establish standards for the training of agents who sell long term care
policies and specify procedures for the certification of agents who have
completed such training.

4. Requirements Relating to Coverage Under a Policy

a. If an application for coverage is denied by an insurer, the insurer
would be required to return directly to the ‘applicant any premiunms paid
within 30 days of the date of denial.

b. If an application for coverage is accepted, the insurer shall
provide the insurance policy and an outline of coverage within 30 days of
coverage approval.

c. If a claim for coverage under a policy is denied, the insurer would
be required to notify the policyheolder in writing within 15 days of the
reason(s) for the denial of coverage. The insurer shall make available all
records related to the denial and inform the pollcyholder how to appeal the
denial.

5. Reporting Requirements

Insurers would be required to report annually, to the State Insurance
Commissioner, information including the number and type of long term care
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policies in effect and the associated premiums, the rate of premium
increase for these policies, the lapse rates and replacement rates for
these policies, and the number of claims denied.

6. Agent Compensation

Agent commissions from the sale of a long term care policy to a first-
time holder of the policy would be limited to no more than 200 percent of
the commission paid for renewing the policy in the second year. Agent
commissions, i1f based on a percent of premium costs, could not exceed 50
percent of the first year premium. Agent commissions or compensation would
be required to be level for policy renewals over the next 5 years.

7. Rules for Issue, Renewals and Cancellations

a. A long term care policy could only be canceled due to nonpayment of
premiums, or material misrepresentation or fraud on the part of the
policyholder.

b. Each group long term care insurance policy would be required to
provide covered individuals with the option for continuation or conversion
from a group to an individual policy that meets certain criteria.
Conversions from a group policy would be required meet certain premium
- pricing requirements.

c. Insurers and agents would be required to guarantee the issue of a
policy if the individual meets the minimum medical underwriting guidelines.

d. The Secretary in consultation with the NAIC would be required to
develop standards concerning policy rating and pricing of policy benefit
upgrades. '

e. The Secretary in consultation with the NAIC would be requiréd to
develop standards concerning policy rate stabilization.

f. A long term care policy must allow for reinstatement of a policy
canceled due to non-payment of premium if the policyholder is determined to
be cognitively incapacitated and the policyholder acts to reinstate (with
full payment of back premiums) within five months.

8. Use of Standardized Definitions and Terminology

The Secretary of HHS, in consultation with the NAIC, would be required
to develop standard definitions and terminology, and standard policy
description formats for use in all long term care policies.
9. Benefits Standards

‘a. Benefits would not be permitted to be conditioned on the need for,
or receipt of, any other service, nor on the medical necessity for the
benefit, nor on services furnished by providers or facilities meeting
conditions beyond those required by State licensure or certification.
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b. If home health benefits are covered under a policy, the policy
would not be permitted to restrict these services to those provided by
registered nurses or licensed practical nurses, nor to services provided by
Medicare certified agencies. Services would be required to include those
of a home health aide or other home care employee under certain conditions,
and would be required to provide personal care, respite, and certain other
basic community-based services. :

c. If nursing facility benefits are covered under a policy, the policy
would not be permitted to restrict the type of nursing facility covered.

d. A per diem policy could not condition benefit payments on the
receipt of specific services nor on the receipt of services from specific
types of providers.

e. A long term care policy would not be permitted to treat covered
benefits for individuals with Alzheimer's disease, other progressive
degenerative dementia, mental illness, or mental retardation differently
from benefits for individuals with a functional impairment.

_ f. An insurer would be permitted to exclude or condition benefits

based on a medical condition for which the policyholder received treatment
or was otherwise diagnosed within 6 months before the issuance of the
policy. The policy would be permitted to exclude coverage of that pre-
existing condition for up to 6 months from the start of coverage under the
policy. '

g. An insurer could not deny coverage due to a pre-existing condition
if the application for coverage did not request such information with
. resepct to such condition.
10. Functional Assessments and Appeals Process

Functional assessments would be conducted by individuals or
organizations not under the control of the insurer. Each insurer would
- provide for an independent process, meeting certain standards, for appeal
of functional assessments and claims denials. ' ’
'11. Inflation Protection

Long term care policies would be required to include inflation
protection meeting minimum Federal standards unless the insurer obtains
from the policyholder a written rejection of this coverage.

12. Non-Forfeiture

Long term care policies would be required to include mandatory non-
forfeiture benefits in a form to be established by the Secretary, in.
consultation with the NAIC. '

Effective Date
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States would be required to implement enforcement programs by April 1,
1997. sStates without such a program would be subject to a loss of Federal
Medicaid matching payments for long term care services.

B. STANDARDS FOR SUPPLEMENTAL INSURANCE
1. Definition of Supplemental Health Benefits Policies
Present Law

Health plans that supplement private health benefits purchased by
employers and individuals are not subject to Federal standards. Policies
that supplement Medicare benefits are subject to Federal regulation under
Section 1882 of the Social Security Act.

Description of Proposal

Supplemental health benefits policies would be defined to include two
types of policies: (a) supplemental services policies, and (b) cost-sharing
policies. Supplemental services policies would include: (a) coverage for
services and items not offered in the certified standard health plan, and
(b) coverage for items in the certified standard health plan, but not
covered because of limitation in amount, duration or scope. Cost-sharing
policies would include those that provide coverage for out-of-pocket
payments, including co-insurance, deductibles and copayments.

In order to be certified, health plans or insurers offering a
supplemental health benefits policy would be required to meet Federal
standards. States, or in the case of multistate self-insured plans the
Secretary of Labor, would be required to certify that the supplemental
health benefits policies meet the Federal standards. A health plan or
insurer offering a supplemental health benefits plan in violation of
Federal standards would be subject to civil penalties not to exceed 50
percent of gross premiums from the provision of policies in violation of
the standards. ' '

The following types of policies would not be defined as supplemental
health benefits policies and would not be covered by Federal standards
regarding supplemental health benefits policies: (a) insurance that
provides benefits only with respect to specific diseases; (b) hospital or
nursing home indemnity policies; (c¢) Medicare supplemental insurance
policies; (d) insurance with respect to accidents; (e) coverage only for
disability income; (f) coverage issued as a supplement to liability
insurance; and (g) employees®' compensation or similar insurance. Long term
care insurance policies are not included in the definition of supplemental
health insurance plans and are regulated elsewhere in this Part.

2. sStandards for Supplemental Service Policies

Health plans or insurers offering policies that supplement services in
the certified standard health plan would be required to meet the following
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Federal standards: (a) guaranteed issue, with one annual open enrollment
period of at least 30 days, except in cases where supplemental service
policies are offered to employees by their employer or to individuals based
on their membership in a fraternal, religious, professional, educational or
other similar organization; (b) guaranteed renewal, except for nonpayment
of premiums, fraud, or misrepresentation of a material fact; and (c¢)
community rating, with rates modified by community-rating area, family size
and age, as in certified standard health plans. Health plans or insurers
would not be permitted to deny coverage or vary premiums for eligible
.persons based on health status, medical condition, claims experience,
receipt of health care, or medical necessity.

Health plans or insurers would be prohibited from offering: (a) a
supplemental health benefits pollcy that duplicates coverage provided in
the standardized benefit package of a certified standard health plan; and
(b) a supplemental health benefits policy that duplicates coverage provided
under Medicare to a Medicare eligible individual.

Not later than January 1, 1996, the Secretary would be required to
develop minimum standards that prohibit marketing practices by health plans
or insurers offering supplemental services policies that involve: (a) tying
or otherwise conditioning the sale of a supplemental services policy to the
sale of a certified standard health plan sold by the same company; (b)
using or disclosing any information about the health status or claims
experience of participants in a certified standard health plan; or (c)
prohibiting managed care plans which provide the certified standard health
plan from offering a supplemental services policy to a person not enrolled
in the managed care plan.

3. Standards for Cost-Sharing Policies

Persons are only permitted to obtain a cost-sharing policy from the
same certified standard health plan in which they are enrolled. Health
plans would only be permitted to offer cost-sharing policies to persons
enrolled in their certified standard health plan. Nothing would require a
person to obtain a cost-sharing pollcy and nothing would require a health
plan to provide one. .

Certified standard health plans offering cost-sharing policies would
be required to offer them to all individuals enrolled in their certified
standard health plan. Cost-sharing policies would be offered during the
same open enrollment period established for certified standard health plans
and supplemental services policies. Certified standard health plans would
- be required to provide coverage for items and services in the cost-sharing
health plan to the same extent as provided in the certified standard health
plan. Certified standard health plans would be required to offer a cost-
sharing policy at the same price to all individuals (community rating).

The price at which the cost-sharing policy is offered would be required to
take into account any increase in utilization for items and services in the
certified standard health plan.

4. Prohibiting Offer of Multiple Plans to Individuals
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Health plans or insurers would be prohibited from offering a o
supplemental health benefits policy to an individual covered under another
supplemental plan of the same type, unless the individual's coverage under
the new policy begins after the old coverage is terminated.

Effective Date

January 1, 1997.
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X. MEDICARE
A. INDIVIDUAL ELECTION TO REMAIN IN PRIVATE HEALTH PLANS
Present Law

Under current law, individuals who become eligible for Medicare cannot
choose to remain in a private managed care plan unless that plan has a risk
- or cost contract with Medicare.

Description of Proposal

The proposed change would require health maintenance organizations
that have or would be eligible for a Medicare risk contract under Section
1876 of the Social Security Act to offer continued membership in the health
plan (with the same benefits) to enrollees who become eligible for Medicare
and their spouse and dependents. Payment would be made to such health
plans on the same basis as Medicare payments to risk contracting
‘organizations. Individuals electing this option would be charged a premium
by the health plan equal to the difference between the health plan's
premium (adjusted to reflect the actuarial difference between the Medicare
beneficiaries and other plan enrollees) and the Medicare payment amount.
Payments would begin in the first month an individual is eligible for
Medicare and would cease in the open enrollment month specified by the
Secretary, or the month in which the individual ceases to be eligible for
Medicare. Payments under this section would be the sole Medicare payment
to which the beneficiary is entitled.

B. PROVISIONS RELATED TO PART A

1. Payment Updates for Prospective Payment System (PPS) for'Inpatient
Hospital services

Present Law

Under the prospective payment system, there are different standardized
base payment amounts for hospitals located in large urban areas
(metropolitan statistical areas with a populaticn over 1 million or 970,000
in New England), other urban areas, and rural areas. Different update
factors apply to the urban and rural base payment amounts. Medicare
dependent and sole community hospitals are paid based on the higher of the
applicable standardized amount or a hospital-~specific rate updated
‘annually. The update factors are based on the projected increase in the
hospital market basket, an index that measures changes in the prices of
goods and services purchased by hospitals. The update factors are as
follows: :

(a) Fiscal year 1995: For urban hospitals, the estimated _
percentage increase in the hospital market basket minus 2.5 percentage
points; for rural hospitals, the amount necessary to equalize the
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rural and "other urban" standardized amounts. The update factors for
the hospital-specific rates applicable to a sole community hospital or
a Medicare-dependent, small rural hospital are set equal to the
percentage increase in the hospital market basket minus 2.2 percentage
points.

(b) Fiscal year 1996: 'For all hospitals, the percentage increase
in the hospital market basket minus 2.0 percentage points.

(c) Fiscal year 1997: For all hospitals, the percentage increase
in the hospital market basket minus 0.5 percentage point.

(d) For fiscal years 1998 and théreafter, the update factor for all
hospitals is set equal to the percentage increase in the hospital
market basket. _

Description of Proposal

For fiscal years 1997 through 2000, the update factor for all
hospitals (urban, rural, sole community, and Medicare-dependent) would be
set equal to the percentage increase in the hospital market basket minus
2.0 percentage points.

Effective Date

Upon enactment.

2. Reduction in Payments for Capital-Related Costs for Inpatient Hospital
Services

Present Law

Medicare pays hospitals for inpatient capital expenses under a
prospective payment system. During a ten-year transition that began in
fiscal year 1992, hospitals are paid based on a blend of Federal rates and
hospital-specific capital rates. The initial Federal rate was computed
based on unaudited 1982 cost-report data, trended forward to 1992. The
hospital-specific rates were based on data from each hospital's 1990 cost
report, trended forward to 1992. The Federal and hospital-specific rates
are updated annually for inflation. : :

"The Omnibus Budget Reconciliation Act of 1993 reduced the Federal
capital rate by 7.4 percent to correct errors in the inflation forecasts
used to establish the Federal rates. '

Hospitals excluded from the prospective payment system (psychiatric,
rehabilitation, children's, cancer, and long-term hospitals and psychiatric
and rehabilitation distinct part units) are paid on a reasonable cost basis
for the capital-related costs of inpatient services.
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Description of Proposal

Adjustments would be made to the Federal and hospital-specific capital
payment rates. For discharges occurring after September 30, 1995 the
Secretary would reduce by 7.31 percent the unadjusted standard Federal
capital rate in effect as of the date of enactment, and would reduce by
10.4 percent the unadjusted hospital specific rate in effect on that date.

Payment for capital-related costs for hospitals excluded from the PPS
payment system would be reduced by 15 percent. '

Effective Date

Effective for hospital discharges occurring on or after October 1,
1995. '

3. Reductions in Payment Adjustments for Disproportionate Share Hospitals

Present Law

Under the prospective payment system, Medicare provides additional
payments to hospitals serving a disproportionate share of low income
patients. The adjustment amount is determined using formulas based on the
disproportionate share patient percentage. The disproportionate share
patient percentage is defined as the sum of the percentage of total patient
days that are attributed to non-Medicare-eligible Medicaid beneficiaries
and the percentage of Medicare patient days that are attributed to Medicare
beneficiaries that are also eligible for Supplemental Security Income
benefits. Separate formulas are provided for various categories of urban
and rural hospitals. :

Description of Proposal
The Secretary would be regquired to reduce payments that would
otherwise be made under the disproportionate share adjustment by 25
percent.
Effective Date

Effective for hospital discharges occurring on or after October 1,
1997.
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4. Changes in Payment Methodology for PPS-Excluded Hospitals
Present Law

Hospitals excluded from the prospective payment system (psychiatric,
rehabilitation, children's, cancer, and long-term hospitals and psychiatric
and rehabilitation distinct part units) are paid on a reasonable cost basis
subject to a rate of increase limit on operatlng costs per dlscharge. The
per discharge llmlt or target amount, is updated annually.

Description of Proposal

Rehabilitation hospitals and distinct part units would be assigned
their 1990 and 1991 Medicare cost reporting periods as a new base year.
Limits for subsequent periods would be determined based on per-discharge
Medicare operating cost averaged over the two year period. The rebasing
would:

(a) Hold harmless those hospitals and units under their limits by
paying them their costs plus incentive payments:;

(b) Provide a floor of 70 percent of the national average for each
type of facility for those facilities with very low limits; and

(c) Provide a ceiling of 110 percent of the national average for
each type of facility for new facilities.

The Secretary would be required to complete development of a
prospective payment system for rehabilitation hospitals and distinct part
units, including a patient classification system, and present
recommendatlons to Congress by October 1, 1996.

Condltlons for exclusion of rehabilitation hospitals and distinct part
units from the PPS would be expanded to account for the impact of new
technologies and survival rates and the changes in the practice of
rehabilitation medicine over the past decade.

Any long term hospital meeting a two year financial loss test and a
low-income patient load test, would be assigned an average of their 1990
and 1991 Medicare cost reporting periods as a new base year. In any
subsequent two year period in which both tests were met, the Secretary
would be required to assign the hospital a new base year averaging the
costs of the two years. A hospital meets the financial loss test if it has
had two consecutive years of losses where its costs exceed its limit. A
hospital satisfies the low-income patient load test if it has a Medicare
disproportionate share patient percentage of greater than 25 percent.

Effective Date

October 1, 1994.
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5. Extension of Freeze on Updates to Routine Service Costs of Skilled
Nursing Facilities

Present Law

Medicare payment for skilled nursing facility services is made on a
reasonable cost basis subject to a limit on routine costs per diem. The
limit is based on 112 percent of the mean per diem routine service costs
for freestanding facilities. There is an add-on to the limit for hospital-
based facilities equal to 50 percent of the difference between 112 percent
of the mean per diem routine costs for freestanding facilities and 112
percent of the mean per diem routine costs for hospital-based facilities.
OBRA 1993 prohibited the Secretary from applying an update factor to the
cost limits for skilled nursing facility cost reporting periods beginning
in fiscal years 1994 and 1995. ‘

Description of Proposal
The Secretary would be required to limit to 100 percent the upper

limit on payment for reasonable routine service costs for services in
skilled nursing facilities.

Effective Date

October 1, 1995.
6. Payments for Sole Community Hospitals with Teaching Programs and Multi-
Hospital Campuses

Present Law

The Secretary is required to determine diagnosis-related group (DRG)
specific rates for hospitals in different areas. Requirements to reimburse
multi-campus facilities based on the location of the discharge applies only

to hospitals not exempt from PPS and to hospitals reimbursed on the basis
of DRGs and not to hospitals reimbursed on a cost basis.

Description of Proposal

The Secretary would establish separate rates of payment for each
facility of a sole community hospital with multi-hospital campuses when at
least one of the hospitals of the multi-hospital campus is eligible to
receive indirect medical education payments.

Effective Date

October 1, 1993 for hospitals that merged after October 1, 1987.
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7. Medicare Dependent Hospitals
Present Law

To qualify for Medicare Dependent Hospital (MDH) status, a hospital
must be located in a rural area, have no more than 100 beds, and have at
least 60 percent of its inpatient days or discharges attributed to Medicare
patients during the cost reporting period beginning during fiscal year
1987. MDHs are eligible for payment under the same rules as sole community
hospitals for cost reporting periods beginning on or after April 1, 1990
and ending before April 1, 1993. For discharges occurring during any cost
reporting period beginning on or after April 1, 1993, through September 30,
1994, an MDH would receive 50 percent of the difference between its payment
'under the MDH rules and the payment regularly prov1ded under the
prospective payment system. .

Description of Proposal

The proposal would clarify that payment amounts are determined by
using a 36 month cost reporting period. The target amount definitions
needed to make the calculations for MDHs would be extended to September 30,
1998.

MDHs would receive 50 percent of the difference between their payment
under the MDH rules and the payment regularly provided under the
prospective payment system through September 30, 1998.

Effective Date

Effective beginning with hospital discharges occurring on or after
October 1, 1994.

8. Rural Health Transition Grants
Present Law

. OBRA 87 instituted grant programs to assist rural hospitals with fewer
than 100 beds in developing and implementing projects to modify the type
and extent of services they provide. Grants may be used to develop health
systems with other providers, diversify services, recruit physicians,
improve management systems, and provide instruction and consultation via
telecommunications to physicians in health professional shortage areas.

The program was authorlzed at $25 million per year for fiscal years 1990
through 1992.

Description of Proposal

Appropriations for the rural health transition grant program would be
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authorized at $30 million per year for fiscal years 1993 through 1999.
Rural primary care hospitals would be eligible for grants.

Effective Date

Upon enactment.

9. Limited Service Hospitals, Essential Access Community Hospitale and
Medical Assistance Facilities

Present Law

Under the Essential Access Community Hospitals/Rural Primary Care
Hospital (EACH/RPCH) program, up to 7 States may be designated by the
Secretary to receive grants to develop rural health networks con51st1ng of
EACHs and RPCHs.

The Medical Assistance Facility (MAF) program currently operates a
demonstration project that exempts small rural hospitals from certain

licensure laws, expands the role of mid-level practitioners and improves
Medicare payment.

_ There is no provision for limited service hospital programs or for
rural emergency medical services programs.

Description of Proposal

-~ The Secretary would be required to establish a limited hospital
service program to coordinate rural hospital payment methodologies and
delivery systems, including MAF, EACH/RPCH, and rural emergency medical
services. : :

The MAF demonstration program would be made permanent and all States
would be permitted to participate. Funding of $5,000,000 per year for MAF
would be authorized for fiscal years 1996 through 1999.

The Essential Access Community Hospital (EACH)/Rural Primary Care
Hospital program (RPCH) would be extended to all States and authorized for
$15,000,000 per year for fiscal year 1990 through fiscal year 1998. The
requirement that RPCH hospitals not have a length of stay exceeding 72
hours would be changed to allow an average length of stay not exceeding 96
. hours. The requirement that hospitals be designated as EACHs would be
discontinued. RPCHs, however, would be required to establish linkages with
other providers. The requirement that the Secretary develop a prospective
payment system for RPCHs would be repealed. Instead, RPCHs would be
reimbursed using the MAF reimbursement methodology, including costs of
contracts for services with other providers. Hospitals currently certified
as EACHs would be permitted to retain Sole Community Hospital status.

A rural emergency medical services program would be established to
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improve emergency medical services (EMS) operating in rural and frontier
communities. Funding of $5,000,000 per year for fiscal years 1996 through
1999 would be authorized to provide grants to States to coordinate EMS

. programs.

Effective Date

Effective for hospital discharges on or after October 1, 1994.

C. PROVISIONS RELATED TO PART B
1. Updates for Physicians' Services
Present Law

Under current law, payments for some services covered under Part B are
updated each year by an inflation index. Prior to 1984, physician fees
were updated annually by the Medicare Economic Index (MEI). The MEI
measures inflation in the cost of providing physician services. From 1984
through 1991, the MEI update was often set in reconciliation leglslatlon._
The MEI is currently estimated to be 2.2 percent for 1995.

Beginning in 1992, Medicare physician fees are updated annually by a
default formula, unless Congress acts. This update is based on two things:
(1) the MEI; and (2) a comparison of actual physician spending in a base
period compared to an expenditure goal known as the Medicare Volume
Performance Standard (MVPS). Separate goals are set for surgical, primary
care, and non-surgical services (excluding primary care).

"If the MVPS was exceeded in the base period, the update for services
within the category is equal to the MEI reduced by the percentage by which
the target was exceeded. If expenditures were less than the MVPS, the _
update is the MEI increased by the percentage by which expendltures in the
category were below the target.

The Omnibus Budget Reconciliation Act of 1993 (OBRA 93) reduced the
default updates for 1994 by 3.6 percentage points for surgical services,
and 2.6 percentage points for all other services (including anesthesia
services), except for primary care, which received the full defauit update.
The 1994 updates are 10.0 percentage points for surgical services, 5.3
percentage points for non-surgical service (including anesthesia services),
except for primary care services, which received a 7.9 percent update.

OBRA 93 also reduced the default updates for 1995. The default update
is reduced by 2.7 percentage points for surgical services and all other
services (1nc1ud1ng anesthesia services), except primary care services,
.Wthh receive the full update.

Under the default formula, the Secretary of HHS has estimated that the
1995 updates will be as follows: 13.2 percentage points for surgical
services; 6.7 percentage points for non-surgical services (excluding
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primary care services); and 9.4 percentage points for primary care
services.

Description of Proposal

The proposed change would reduce the 1995 default update by 4.0
percentage points for surgical services, 4.0 percentage points for non-
surgical services, and 1.0 percentage point for primary care services.

Effective Date
Upon enactment.

2. Substitution of Real Gross Domestic Product (GDP) for VOlume and
Intensity in the Volume Performance Standard

Present Law

The Omnibus Budget Reconciliation Act of 1989 (OBRA 89) established a
system of Medicare volume performance standards (MVPS) which is used to
calculate the annual update in fees (conversion factor) for physician and
certain other Part B services after January 1, 1992. Under this systen,
Congress would enact a specific level of increase in expenditures for a
subsequent calendar year. In the absence of Congressional action, the rate
of increase in expenditures is determined by a formula set in law. The
. MVPS is based on an estimate of: (1) the percentage increase in Medicare
fees; (2) the increase in the number of Part B enrollees, excluding
enrollees in HMO risk-contracts; (3) an estimate of the historical rate of
increase in the volume and intensity of services delivered; and (4) any
change in payment due to legislation or regulation. This is reduced by a
performance standard factor, which equals 3.5 percentage points in 1994 and
4.0 percentage points in each subsequent year.

Under current law, there is a lower limit on the default updates to
the physician fee schedule. The annual update to the fee schedule can be
,no lower than the MEI minus 3.0 percentage points in calendar 1994 and
ninus 5.0 percentage points in 1995 and succeeding years.

Description of Proposal

The proposed change would specify that the historical rate of increase
in ‘the volume and intensity of services delivered would be deleted from the
MVPS. Substituted in its place would be the average per capita growth in
real (inflation-adjusted) GDP for the 5 year-period beginning with the
previous fiscal year (1994). The performance standard factor would be
repealed. In addition, the lower limit on the default update would be
repealed.

Effective Date

Upon enactment.
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3. Payments for Physician Services Relating to Inpatient Stays in Certain:
Hospitals

§
i

Present Law

There generally are no adjustments to amounts payable to physicians
when covered services are provided to inpatients of hospitals. Each
physician submits claims for services rendered, and the amounts paid are
determined in accordance with the Medicare physician fee schedule. The
only exceptions to this general rule are when physicians provide services
as part of a surgical team or when they supervise services provided by
certified registered nurse anesthetists. .

Description of Proposal

The Secretary would be directed to develop for all hospitals paid
under the prospective payment system, annual, hospital-specific case-mix
adjusted relative value units per admission and determine whether a
hospital exceeds the allowable average per admission relative value units
applicable to the medical staff for the year. If the Secretary determines
that the rate for the hospital exceeds the allowable average per admission,
the Secretary would reduce payments for physician services to hospital
inpatients. By October 1 of each year, the Secretary would notify each
hospital of its specific relative values.

In the case of urban hospitals, the allowable average per admission
relative value units would be equal to 125 percent for admissions in 1998
and 1999, and 120 percent thereafter of the median 1996 hospital-specific
relative value units per admission for all hospital medical staffs.

In the case of rural hospitals for each year beginning with 1998, the
allowable per admission relative value units would be equal to 140 percent
of the median 1996 hospital-specific relative value units per admission for
all hospital medical staffs.

The hospital specific projected relative value units for a hospital
would be equal to the average relative value units per admission for
physician services furnished to inpatients during 1996 by the hospltal's
medical staff and billed to Medicare, adjusted for variations in case mix,
the disproportionate share adjustment, and indirect teaching adjustment, if
applicable.

The projected excess relative value units for a year would mean the
number of percentage points (as determined by the Secretary) by which a
medical staff's hospital specific per admission relative value units exceed
the allowable average per admission relative value units.

The amount of payments otherwise dueﬂwoﬁld be reduced by 15 percent
for each service furnished for hospitals Wwhose relative value units per.
admission exceed the allowable average per admission.

Not later than October ‘1 each year, beginning in 1999, the Secretary
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would be required to determine each hospital's actual average per admission
relative value units using claims forms submitted not later than 90 days
after the last day of the previous year, adjusted for case mix, and the
disproportionate share and indirect teaching adjustments.

In cases in which a hospital's actual average per admission relative
value units were reduced and were also below the allowable average -rate,
the Secretary would reimburse the hospital medical staff's fiduciary agent
the amount that was withheld plus accrued interest. In cases where the
actual average relative value units were less than 15 percentage points
above the allowable average, the Secretary would reimburse the hospital
medical staff's fiduciary agent an amount equal to the difference between
15 percentage points and the actual number of percentage points by which
the staff exceeded the allowable average per admission relative value units
plus accrued interest.

Hospital medical executive committees would be given a one-year
advance notice of projected excessive relative values and would designate a
fiduciary agent to receive and disburse amounts withheld by the Secretary
that are subsequently returned. Alternatively, the Secretary could
distribute such amounts directly to physicians who treated patients in the
hospital on a pro-rata basis based on the proportion of services provided
by each physician during the year.

Effective Date
Effective for services furnished on or after January 1, 1998.
4. Incentives for Physicians to Provide Primary Care
Present Law

Physicians providing services in health professional shortage areas,
as defined in Sec. 332 of the Public Health Services Act, currently receive
a bonus equal to 10 percent of the Medicare payment amount for each
physician service delivered.

Description of Proposal

The proposed change would increase the bonus payment for primary care
services, as defined in Sec. 1842(1)(a) of the Social Security Act, to 20
percent for each physic1an service. The bonus payment for other phy51c1an
services (excludlng primary care) would be set at 10 percent for services
delivered in health professional shortage areas located in rural areas.
The 10 percent bonus payment for non-primary care services delivered in
health professional shortage areas located in urban areas would be
eliminated.

Effective Date

Upon enactment.
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5. Development and Implementation of Resource-Based Methodology for
Practice Expenses

Present Law

From 1992 to 1996, Medicare is phasing in a fee schedule with separate
components for physician work, practice expense and malpractice expense.
Practice expense includes offlce rents, employees wages, physician
compensation, and physician fringe beneflts. Payment for the physician
work component of the fee schedule is based on a resource-based relative
value scale (RBRVS), but payment for practice expense and malpractice
expense are based on historical charges.

Description of Proposal

The Secretary would be required to develop a methodology for
implementing in 1997 a resource-based system for determining practice
expense relative value units for each physician service. In developing the
methodology, the Secretary would consider the staff, equipment and supplies
used in the provision of various medical and surgical services in various
settings. The Secretary would be required to report to Congress on the
methodology by January 1, 1996. The existing payment methodology would be

repealed when the new payment methodology takes effect in 1997.

Effective Date
Upon enactment.

6. Elimination of Formula-Driven 0verpayment for Certaln Hospital
Outpatzent Services

Present Law

The aggregate amount of Medicare payments made for hospital outpatient
.services (or rural primary care hospital services) furnished in connection
with ambulatory surgery, radiology and diagnostic tests equals the lesser
of: (1) the lower of a hospital's reasonable costs or its customary
charges, net of deductible or co-insurance amounts, and (2) a blended
amount comprised of a cost portion and a charge portion. The cost portion
of the blend is based on the lower of a hospital's costs or charges net-of
beneficiary cost-sharing. The cost portion of the blend is 42 percent for
ambulatory surgery and radiology services and 50 percent for diagnostic
tests. The charge portion of the blend is 58 percent of the ambulatory:
surgery center (ASC) payment rates net of beneficiary co-insurance, and 58
percent of the physician fee schedule amount for radiology services net of
co-insurance, and 50 percent of the physician fee schedule for diagnostic
tests net of co-insurance.

A hospital may bill a beneficiary for co-insurance equal to twenty
percent of its charge for an outpatient service. However, the blended
amounts are calculated after application of beneficiary cost sharing (e.g.
lower of hospital cost or charges net of cost sharing and 80 percent of the

107




ASC rate). This inconsistency in application of cost-sharing results in an
anomaly whereby the amount a beneficiary pays in co-insurance does not
result in a dollar for dollar decrease in Medicare program payment.

Description of Proposal

Using the current blend percentages, the payment formula would be
changed to determine the blended payment limit prior to the application of
beneficiary cost-sharing provisions. Medicare's payment amount would be
determined based on the lesser of (1) the lower of the hospital's
reasonable costs or customary charges, or (2) the blended payment limit.
Medicare would then pay the lesser of (1) 80 percent of the lowest amount,
or (2) the lowest amount less the beneficiary cost-sharing amounts.

Effective Date

Effective for services furnished during portions of cost-reporting
periods occurring on or after January 1, 1995.

7. Payments to Eye and to Eye and Ear Specialty Hospitals
Present lLaw
Hospitals designated as eye, or as eye and ear hospitals receive a
blended payment rate for ambulatory surgery for which 75 percent is based
on the hospital's costs and 25 percent is based on the rate paid to
freestanding ASCs. 1In general, the blended payment rate to hospitals for
outpatient surgery is based 42 pércent on costs and 58 percent on the ASC

rate. This rule applies for cost reporting periods beglnnlng on or after
October 1, 1988, and before January 1, 1995.

Description of Proposal

The use of the 75/25 blend for eye hospitals, and eye and ear
hospitals would be extended to services provided until September 30, 1997.

Effective Date

January 1, 1995.

8. Imposition of Co-insurance for Laboratory Services
Present Law
Medicare beneficiaries are required to make co-insurance payments
equal to 20 percent of Medicare's approved payment amount for certain.

services. Since 1987, payment of co-1nsurance ‘has not been required for
clinical laboratory serv1ces.

Description of Proposal
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‘The proposed change would require Medicare beneficiaries to pay co-
insurance equal to 20 percent of the approved Medicare payment amount for
clinical laboratory services.

Effective Date
January 1, 1995.

9. 2Application of Competitive Acquisition Process for Part B Items and
Services

Present Law

Medicare pays for computer axial tomography (CT) scans and magnetic
resonance imaging (MRI) tests on the basis of the Medicare physician fee
- schedule. The fee schedule has two parts: a technical component for
.performing the test and a professional component for interpreting the test.
Either part of the test can be billed separately.

Payments for oxygen and oxygen equipment are made on the basis of a
fee schedule for durable medical equipment.

Description of Proposal

~The proposed change would direct the Secretary to establish
competitive acquisition areas for procurement of CT scans, MRI tests and
oxygen and oxygen equipment.

The Secretary would be permitted to establish different competitive

. acquisition areas for different items and services. The competitive
acquisition areas would be required to be, or be within, metropolitan
statistical areas (MSAs). They would be chosen by the Secretary based on
the availability and accessibility of suppliers and the probable savings to
be realized from the use of competitive bidding.

The Secretary would be required to conduct a competition among
individuals and entities supplying items and services for each competitive
acquisition area. The Secretary would only be permitted to award a
contract if the 1nd1v1dual or entity meets quality standards specified by
the Secretary. '

A competitive acquisition contract would specify: (1) the quantity of
items and services to be provided; and (2) other terms and conditions
specified by the Secretary.

If competitive acquisition failed to result in at least a 10 percent
reduction in the payment amount for these services, the Secretary would be
required to make reductions in payment levels for these services to achleve
a 10 percent reduction.

Effective Date

10°
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January 1, 1995.

10. Application of Competitive Acquisition Process for Clinical Laboratory
services -

"Present ILaw
Medicare payments for clinical laboratory services are made on the
basis of local fees in payment areas designated by the Secretary.. Each fee
schedule payment is limited by a national cap. The cap is set at 84
percent of the median of all fee schedule payments for a particular test in
1994, 80 percent in 1995, and 76 percent in 1996 and thereafter.

Descrigtion of Proposal

The proposed change would direct the Secretary to establish
competitive acquisition areas for procurement of clinical laboratory
services. '

The Secretary would be permitted to establish different competitive
acquisition areas for different items and services. The competitive
acquisition areas would be required to be, or be within, metropolitan
statistical areas (MSAs). They would be chosen by the Secretary based on
the availability and accessibility of suppliers and the probable savings to
be realized from the use of competitive bidding.

The Secretary would be required to conduct a competition among
individuals and entities supplying items and services for each competitive
acquisition area. The Secretary would only be permit‘ed to award a
contract if the individual or entity meets quality standards specified by
the Secretary.

A competitive acquisition contract would specify: (1) the quantity of
items and services to be provided:; and (2) other terms and conditions
specified by the Secretary.

If competitive acquisition failed to result in at least a 10 percent
reduction in the payment amount for laboratory services, the Secretary
would be required to make reductions in payment levels for these services
‘to achieve a 10 percent reduction. _

Effective Date

January 1, 1995.

11. Part B Premium
| Present Law

From 1984 through 1990, the Part B premium was set to cover 25 percént

of Part B spending for aged beneficiaries. The remaining 75 percent was

funded from general revenues. The Omnibus Budget Reconciliation Act of
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1990 established the monthly Part B premium in statute through 1995 to
cover 25 percent of Part B spending as follows: $29.90 in 1991, $31.80 in
1992, $36.60 in 1993, $41.10 in 1994 and $46.10 in 1995. The Omnibus
Budget Reconciliation Act of 1993 extended the 25 percent Part B premium
policy through 1998, but did not specify actual premiums in law.

Description of Progosal

The proposed change would permanently set Part B premlums at 25
percent of Part B spendlng for aged beneficiaries.

Effective Date
Upon enactment.
D. PROVISIONS RELATED TO MEDICARE PARTS A AND B
1. Medicare Secondary Payer
Present Law
(a) Extension of Transfer of Data
OBRA 89 authorized the establishment of a database to identify working
beneficiaries and their spouses to improve identification of cases in which
Medicare is secondary to third-party payers. The data match links Internal
Revenue Service (IRS) tax records with data from the Health Care Financing
Administration (HCFA). The Omnibus Budget Reconciliation Act of 1993
authorized an extension of the transfer of data through September 30, 1998.
~ (b) Extension of Medicare Secondary Payer for Disabled Beneficiaries
Medicare is the secondary payer to certain group health plans offered
by employers of 100 or more employees for disabled beneficiaries. The
authority for this provision expires September 30, 1998.
(c) Extension of 18-~Month Rule for ESRD Beneficiaries
Medicare is the secondary payer to certain employer group health'plans
covering beneficiaries with end stage renal disease (ESRD) during the first

18 months of a beneficiary's entitlement to Medicare on the basis of ESRD.
The authority for this provision expires September 30, 1998.

Descrigtion of Proposal
(a) Extension of Transfer of Data
The authority for the trgnsfer'of data would be made_permanent.
(b) Extension of Medicare Secondary Payer for Disabled Beneficiaries
The Medicare secondary payer requirements for disabled beneficiaries
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would be made permanént.
(c) Extension of 18-Month Rule for ESRD Beneficiaries

The Medicare secondary payer requirements for beneficiaries with end
stage renal disease would be made permanent.

Effective Date
Upon enactment.
2. Expand Centers of Excellence
Present Law

Medicare currently has two demonstration projects that involve
competitive contracts with "centers of excellence" to perform coronary
artery bypass graft surgery and cataract surgery for one payment that
includes all services provided in connection with these procedures. The
" bypass surgery demonstration is currently being conducted in seven cities
and the cataract surgery demonstration is being conducted in three cities.

Description of Proposal

The proposed change would direct the Secretary to expand the
demonstration projects for coronary artery bypass and cataract surgery in
urban areas. Payment would be made on the basis of a negotiated or all-
1nclu51ve rate, beginning with fiscal year 1995.

The amount of payment would be required to be less than the aggregate
amounts of payments the Secretary would have made if the demonstrations
were not conducted. Payment for coronary artery bypass surgery would
include the bypass procedure and related services.

The Secretary would be required to make a payment to each beneficiary
. to whom services are provided under  this demonstration equal to 10 percent
of the difference between what the Secretary would have paid for these

services in the absence of this provision and what the Secretary actually

paid for the services under this provision.

Effective Date

Upon enactment.
3. Medicare Select

Present lLaw

The Omnibus Budget Reconciliation Act of 1990 (OBRA 90) requires that
all Medigap p011c1es conform to one of ten standard benefit packages,
1nclud1ng a core benefit package that must be made available by all Medlgap

insurers, and nine other packages that an insurer has the option of
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. offering. In general, Medigap policies may not be canceled and must be
guaranteed renewable as long as premiums are paid. OBRA 90 also permitted
the offering of a new Medicare supplement policy, known as Medicare Select,
in 15 States. The only difference between standard Medigap and Medicare
Select is that Select policies will only pay full benefits if covered
services are obtained through selected health professionals.

Description of Proposal

The proposed change would permit Medicare Select policies to be
offered in all States. The three year limitation would be eliminated. 2a
health maintenance organization could offer a Medicare supplemental policy
that does not conform to at least one of the ten standard benefit packages
if: (1) the benefits include at least the core benefits package, although
the plan could charge nominal copayments, and (2) the benefit package
including any copayments, when combined with Medicare benefits, is
substantially similar to benefits provided to non-Medicare enrollees of the
health maintenance organization. A Medicare Select policy may be canceled
or not renewed in the case of an individual who leaves the service area of
the policy, except that if the individual moves to an area for which the
issuer of the Medicare Select policy (or an affiliate) offers a Medigap
policy, the alternative must be made available to the individual.

Effective Date

The National Association of Insurance Commissioners (NAIC) would have
nine months after the date of enactment to revise the current model
regulations to reflect this provision and to make other changes of a
technical nature. If the NAIC does not revise its model regulations within
the stated time frame, the Secretary would be required to develop a
reqgulation and would have 9 months to do so.

The revised model regulations or Federal regulations would apply in
each State on the date the State adopts such regulations or one year after
the regulations are developed, whichever is earlier. Special provisions
are included for States whose legislatures will not meet during the one
year period following the development of the regulations.

4. Medicare Supplemental Insurance Polices (Medigap)
Present Law
Medical underwriting and certain other practices are prohibited with
respect to Medicare supplemental policies for which an individual age 65 or

older applies during the six-month period beginning with the first month
which an individual is first enrolled for benefits under Medicare Part B.

Description of Proposal

The proposed change would require Medicare supplemental policies
(Medigap) to have an annual open enrollment period of 30 days.
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Effective Date

January 1, 1996.

5. Reduction in Routine Cost Limits for Home Health Care Services
Present Law

Home health care services are reimbursed on a reasonable cost basis,
subject to aggregate cost limits which are updated annually. The Omnibus
Budget Reconciliation Act of 1987 limited payment for home health agency
costs to 112 percent of the mean labor-related and non-labor per visit
costs for freestanding home health agencies (HHAs). OBRA 1993 prohibited
the Secretary from applying an update factor to the cost limits for home
health services for cost reporting periods beginning in fiscal years 1994
and 1995. OBRA 1993 also eliminated additional payments for administrative
and general costs of hospital-based HHAs.

Description of Proposal

The upper limit on payment for allowable visit-related costs for home
health services would be limited to 100 percent. The cost limits are
changed from a percentage of the mean cost to a percentage of the median

cost.

Effective Date
6. Improvements in Risk Contracts

Present Law

Approkimately 5 percent of beneficiaries are enrolled in health
maintenance organizations (HMOs) under risk contracts with Medicare. Under
risk contracts, Medicare pays HMOs 95 percent of the estimated amount it
would have cost to provide Medicare benefits to demographically comparable
beneficiaries in the same county who had not enroclled in an HMO. The
payment amount is the average adjusted per capita cost (AAPCC).

Description of Proposal

Health plans entering into Medicare risk contracts would be required
to meet the standards for integrated health plans specified in Part XV.
Such plans would also be required to maintain compliance with the
following: (1) Section 1876 (f), which requires that at least 50 percent
of enrolled membership consists of non-Medicare or Medicaid eligible
individuals; (2) Section 1876 (i) (7), which requires that health plans with
a risk contract maintain an agreement with a utilization and quality
control peer review organization; and Section 1876 (i) (6), which authorizes
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the Secretary to impose civil monetary penalties and other sanctions for
failure to provide medically necessary items and services, charglng
premiums in excess of those permitted, and other violations.

The Secretary would be required to use community-rating areas, rather
than counties, as the basis for calculating the AAPCC. The Secretary would
be required to provide uniform marketing materials to all Medicare
beneficiaries in a community-rating area for purposes of enrolling in a
health plan.

Effective date

January 1, 1996.

E. MEDICARE AND MEDICAID COVERAGE BANK DATA
Present Law

The Omnibus Budget Reconciliation Act of 1993 established a Medicare
and Medicaid Coverage Data Bank within the Department of Health and Human
Services. The Secretary was required to establish the data bank for the
purposes of identifying and collecting from third parties responsible for
payment of health care items. and services furnished to Medicare
beneficiaries, and assisting in the collection of, or collecting amounts
due from third parties liable to reimburse costs incurred by any State plan
under the Medicaid program. Employers are required to report certain
information to the Data Bank concerning employee health coverage on an
annual basis for years beginning with calendar year 1994 and ending with
calendar year 1997. The first filing is to occur on February 28, 1995.

Description of Proposal

The proposal would repeal the Medicare and Medicaid Coverage Data
Bank. : .

Effective Date

Upon enactment.
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XI. ACADEMIC HEALTH CENTERS, GRADUATE MEDICAL
AND NURSING EDUCATION, AND RESEARCH

A. ACADEMIC HEALTH CENTERS TRUST FUND
Present Law

The Indirect Medical Education (IME) adjustment factor under
Medicare's prospective payment system for inpatient hospital services
increases payments to teaching hospitals compared with non-teaching
hospitals. The IME payments are intended to reflect differences in patient
care costs due to the indirect costs associated with graduate medical
education, the severity of illness treated, and the complexity of highly
specialized care. Payments to major teaching hospitals based on diagnosis-
related groups (DRGs) are increased by about one-third, under a statutory
formula that increases payments for each discharge by about 7.65 percent
for each 0.1 increase in the ratio of residents to beds (section
1886 (d) (5) (B) (ii) of the Social Security Act). The formula is calculated
on a curvilinear basis, so that the increase in the payment tapers off
somewhat in hospitals with very high resident-to-bed ratios.

Description of Proposal

1. A trust fund would be established to make payments to teaching _
hospitals and to academic health centers that operate teaching hospitals,

to high intensity non-teaching rural hospitals, and to dental schools for
dental education. :

2. Payments would be made to hospitals, academic health centers, and hlgh
1nten51ty non-teaching rural hospitals to assist with spec1allzed costs
they incur that are not routinely incurred by other entities in providing
health services and that are unlikely to be covered by payments for
hospital services under managed competition.

3. An "academic health center" would be defined as a teaching hospital or
a school of medicine or osteopathy that operates a teaching hospital. A
teaching hospital is a hospital that operates a residency training program
that is accredited by a specialty or subspecialty. A high intensity non-
teaching rural hospital would be defined as one with substantlally more
patients who are severly ill as measured by their case mix index.

4, - Annual payments from the trust fund would total‘$6,280,000,000 in
1996; $7,250,000,000 in 1997; $8,220,000,000 in 1998; $9,400,000,000 in
1999; $10,640,000,000 in 2000; and in each subsequent year, $10,640,000,000
increased by the change in the national premium targets (as defined in Part
VI) for such years; of those sums, $50,000,000 in 1996, increased by the
change in the national premium targets in subsequent years, would be
available for dental education.

5. Distribution of funds among teaching hospitals and academic health
centers would be according to a formula modeled after the current Medicare
IME adjustment factor. = The current IME payment formula, which is based on
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DRGs, would be modified to reflect the varying methods of hospital payment
in the private sector. It would also be adjusted to compensate for the
higher costs of research-intensive academic centers and to provide for

- payments .to dental schools for dental education. Distribution of funds to
high intensity non-teachlng rural hospitals would be accordlng to a formula
based on the case mix index and would result in an increase in payments of
approximately five percent.

6. The Secretary of HHS would be required to report to the Committee on
Finance and the Committee on Ways and Means by July 1, 1996, w1th any
recommendations for further modifications of the formula.

7. Funds for the Academic Health Center Trust Fund would come from all

' payers. Medicare would contribute at the rate at which it would otherwise
have made IME payments under current law. The remainder of the funds would
come from a portion of a 1.75 percent assessment on premiums for health
plans (including self-insured health plans). Payments in any year would be
pro—rated if necessary on the basis of available funds.

Effective Date
Upon enactment.
B. BIOMEDICAL AND BEHAVIORAL RESEARCH TRUST FUND
Present Law

No provision (biomedical and behavioral research conducted or
supported by the National Institutes of Health (NIH) is funded by
appropriations authorized under Titles IITI and IV of the Public Health
- Service Act).

Description of Proposal

1. A Health Research Trust Fund would be established to. fund expanded
biomedical and behavioral research through the NIH.

2. Funds for the Health Research Trust Fund would come from a portion of
the 1.75 percent assessment on premiums for certified health plans
(including self-insured health plans). Payments in any year would be equal
to 0.25 percent, or one-seventh of the funds raised by the 1.75 percent
premium assessment.

3. Payments for biomedical '‘and behavioral research conducted or supported
by the NIH from the Trust Fund would be in addition to any monies
appropriated for that purpose. Monies from the Trust Fund could not be
allotted unless total NIH appropriations in that year equaled or exceeded
the appropriations for the prior year.

Effective Date
Upon enactment.
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C. GRADUATE MEDICAL AND NURSING EDUCATION TRUST FUND
Present Law
1. Graduate Medical and Nursing Education Trust Fund
No provision.
2. Graduate Medical Education Payments

Under Medicare's payments to hospitals, the direct costs of graduate
medical education are paid separately from the DRG-based payments.
Payments are made on a formula that are based on each hospital's historical
costs per resident. Each hospital's costs per resident are calculated for
the hospital's cost reports for fiscal year 1984, generally updated to the
present. The number of residents is the weighted average number of
residents who are within the minimum number of years required for board
eligibility plus 1, not to exceed 5 years, and one-half the number of
residents in additional years of training. Payments include resident and .
faculty salaries arnd other related direct costs.

3. Graduate Nursing Education Payments

No provision (the direct costs of training for nurses working toward
the RN degree in provider-operated programs are paid by Medicare on a
reasonable cost basis, but not those in graduate education programs)..

4. Medical School Account

No provision.

Description of Proposal

1. Graduate Medical and Nursing Education Trust Fund

A trust fund for payments for Graduate Medical and Nursing Education
and transitional payments would be established. Payments into the trust-
fund would consist of payments that would otherwise have been made for
Medicare direct medical education under current law, plus a portion of
revenues from the 1.75 percent assessment on premiums for health plans
(including self-insured health plans).

2. Payments for Graduate Medical Education

The Secretary of HHS would make payments from the Trust Fund for the
operation of approved graduate physician and dental training programs,
beginning in calendar year 1996. Payments would total $3,200,000,000 in
1996; $3,550,000,000 in 1997:; $5,800,000,000 in 1998; and in subsequent
years, $5,800,000,000 increased by the change in the national premium
targets for each year.

Payments to each eligible applicant would equal the full-time-
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equivalent number of residents in the program multiplied by the historical
costs of training residents as determined under current Medicare direct
medical education law. The full-time-equivalent number of residents would
be calculated as under Medicare. Both calculations would be adjusted to
account for costs and residents in programs not based in.teaching
hospitals. Payments in any year would be pro-rated if necessary on the
basis of available funds. '

3. Graduate Nursing Education Payments

A program would be established to pay for the costs of graduate nurse
education. Eligible applicants would be programs for advanced nurse
education, nurse practitioners, nurse midwives, nurse anesthetists, and
other training in clinical nurse specialties determined by the Secretary to
require advanced education. The amount available for graduate nurse
training programs from the Trust Fund would be $200,000,000 in 1996,
increased annually thereafter by the change in the national premium targets
for each year. Payments in any year would be pro-rated if necessary on the
basis of available funds. -

4, Medical School Account

Payments would be made to medical schools to assist in meeting
additional teaching and research costs associated with the transition to
managed competition and expanded ambulatory and teaching. Payments would
total $200,000,000 in 1996, $300,000,000 in 1997, $400,000,000 in 1998,
$500,000,000 in 1999, and $600,000,000 in 2000, increased annually.
thereafter by changes in the national premium targets. Payments in any
year would be pro-rated if necessary on the basis of available funds.

Effective Date

Upon enactment.
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XII. ACCESS TO HEALTH CARE IN DESIGNATED URBAN AND RURAL AREAS
A. INVESTMENT IN INFRASTRUCTURE DEVELOPMENT
Present Law"
No provision. ' . : -

Description of Proposal

An infrastructure development account is created within the Health
Security Trust Fund to support the development of community health networks
and certified community health plans, and to provide operating and capital
assistance to such networks and plans. The Secretary of Health and Human
Services would be required to deposit $1.3 billion in the account annually
and to administer all programs funded through the account.

"Community health networks" are organlzatlons that provide some
services included in the standardized benefit package either directly
through their members or through affiliations with other entities. A
network must ensure that services are available and accessible to each
enrollee with reasonable promptness, and that clients have a primary care
provider. The network would have to include one or more of the following:
1) institutions, physicians, and other prov1ders serving a Health
Professional Shortage Area (HPSA) or serving large numbers of medically
underserved individuals; 2) qualified migrant and community health centers:
3) qualified homeless programs; 4) family planning providers; 5) HIV
providers; 6) maternal and child health block grant recipients; 7) rural
health clinics and other Federally Qualified Health Centers; 8) providers
of services in urban areas under Title V of the Indian Health Care
Improvement Act, or providers of services under the Indian Self-
Determination Act; 8) State or local public health agencies; and 9)
isolated rural facilities.

A "certified community health plan" is a public or nonprofit private
health plan that provides a significant volume of services to medically _
underserved populations or individuals residing in HPSAs; includes at least
one of the providers listed above under the definition of a community
health network~ and meets all of the other criteria of a certified health
plan. :

The Secretary of Health and Human Services would be required to
develop standards for identifying "designated urban and rural areas" taking
into account financial and geographic access to certified health plans; the
availability, adequacy, and quality of providers and health care
facilities; and the health status of the area's residents. States would
have the authority to identify designated urban and rural areas, subject to
the approval of the Secretary.

Effective Date
Upon enactment.
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B. NETWORK AND PLAN DEVELOPMENT GRANT PROGRAM

Present Law

No provision. -

Description of Proposal

The Secretary would be directed to award grants to public and private
non-profit health care organizations to assist them in becoming community
health networks and certified community health plans.

Grant funds could be used to assist in recruitment and retention of
health care professionals; to develop information, billing, and reporting
systems; to link providers together (including through information
systems); to meet reserve requirements; and to support other activities

related to developlng certified community health plans and community health
networks.

In awarding grants, the Secretary would be directed to give priority
to networks and plans that include the largest number of entities listed
under the definition of a community health network, and that are serving
populations with the highest degree of unmet need.

In exchange for funding, grantees would be required to serve a
designated urban or rural area, and to serve all individuals regardless of
their financial and insurance status.

BEffective Date

Upon enactment.

C. OPERAIING ASSISTANCE
Present Law

No provision.

Description of Proposal

The Secretary would be required to use funds from the infrastructure
development account to provide operating assistance to certified community
health plans and community health networks to address geographlc,
financial, and other barriers to health care services in designated urban
and rural areas. Grant funds could be used to provide consumer information
- and related services that will increase access to care. Related services
could include rural and frontier emergency transportation systems and
translation services. 1In exchange for funding, grantees would be required
to serve a designated urban or rural area and to provide care to all
individuals regardless of their financial or insurance status.
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‘Effective Date
Upon enactment.
D. CAPITAL INVESTMENT
Present lLaw

No provision.

Description of Proposal

The Secretary would be directed to use funds from the infrastructure
development account to provide capital assistance to community health
plans, community health networks, and isolated rural facilities in-
designated urban and rural areas. The assistance would be provided in the
form of loans, loan guarantees, and direct grants.

Funds could be used for the acquisition, modernization, conversion,
and expansion of facilities, and for the purchase of major equipment,
including hardware for information systems. The Secretary would be
required to develop criteria for restricting the use of direct grants to
urgent capital needs. .

At least ten percent of the funds available for capital assistance
would be reserved for applicants seeking to serve designated rural areas,
provided that a sufficient number of such qualified applications were
approved. '

The Secretary would be required to give preference to applicants who
need capital assistance to prevent or eliminate safety hazards in essential
facilities; to avoid noncompliance with licensure or accreditation
standards; and to improve the provision of essential services.

In exchange for receiving capital assistance, grantees would be
required to serve a designated urban and rural area. They would also be
requlred to serve all individuals regardless of thelr financial and
insurance status.

Any loans made under this part would be required, subject to the
Federal Credit Reform Act of 1990, to meet such terms and conditions as the
Secretary determined to be necessary to protect the financial 1nterests of
the Unlted States.

Effective Date

Upon enactment.
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E. TELEMEDICINE DEMONSTRATION PROJECTS
Present Law

The Department of Health and Human Services and the Department of
Commerce fund various telemedicine and related telecommunications projects.
None of these projects are focused on developing a reimbursement”
methodology for telemedicine services. There is no formal interagency task
force to coordinate various telemedicine projects. -

Description of Proposal

The Secretary of HHS would be authorized to use $20 million from the
infrastructure development account to establish telemedicine demonstration
projects. Four of the projects funded under this section would be used to
develop a Medicare reimbursement methodology for telemedicine services.

Health care providers located in rural areas would be eligible to
receive funding under this section if they established partnerships with
other community institutions to identify and implement telemedicine
projects. They would be required to match Federal grants at a rate of at
least twenty percent.

Grants could be used to support the establishment and operation of a
telemedicine system that provides specialty consultation to rural
communities; to demonstrate the application of telemedicine for
preceptorship of medical and other health professions students; to pay for
transmission costs, salaries, maintenance of equipment, and compensation of
specialists and referring practitioners; and to facilitate collaboration
among physicians and other health care providers.

The Secretary would establish an Interagency Task Force on Rural
‘Telemedicine. Theé Task Force would be required to identify effective uses
of telemedicine, review and coordinate evaluations of all federally funded
telemedicine demonstration projects, help rural entities to conduct local
needs assessments and develop consortia, and review the Health Care
Financing Administration's policy for reimbursement of telemedicine
services. '

Effecfive Date
Upon enactment.
F. PROVISIONS RELATING TO INDIAN HEALTH
| Present Law
Health care for Indians is primarily funded through the Indian Health

Service (IHS). Tribes are currently eligible to apply to State governments
for Federal money the State receives for health initiatives.
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Description of Proposal

The Indian Health Service would remain as a provider of health care
for the Indian population.

Indian Tribes would be eligible to apply for appropriated funds and
grants created under this legislation, at levels not less than any other

qualified entities.
G. OFFICE OF THE ASSISTANT SECRETARY FOR RURAL HEALTH

Present lLaw

The Office of Rural Health was established under the Social Security
Act and resides within the Public Health Services Health Resource Serv1ces

Administration.

Description of Proposal

‘The position of the Director of the Office of Rural Health would be
elevated to the position of the Assistant Secretary for Rural Health.

Effective Date

January 1, 1996.
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XIII. STATE FLEXIBILITY
Present Law

State laws that relate to employee benefit plans, other than laws that
regulate the business of insurance, generally are preempted by the Employee
Retirement Income Security Act of 1974 (ERISA). Some courts have -
interpreted this to mean that even State laws that have only an indirect
effect on the cost of providing health coverage through an employer-
provided health plan are preempted, even if there is no direct impact on
the administration of such plans.

Description of Proposal
A. BSTATE LAWS TﬁAT DO NOT AFFECT THE ADMINISTRATION OF HEALTH PLANS

., Certain State laws that are intended to increase health care coverage,
fund uncompensated care, or control health care costs and which do not
interfere with the administration of multlstate health plans.would not be
preempted by Federal law.

The following State laws, to the extent they do not discriminate .
against self-insured or other employer-provided health plans, would not be
preempted: All-payer provider reimbursement systems; uniform provider rate
schedules; rate surcharges and premium or other health care assessments or
allowances, the proceeds of which are used to fund uncompensated care or
other State health programs; and community-rating standards that do not
permit variation by age, apply to a larger share of the market, or that
apply before January 1, 1996.

With the approval of the Secretary of Health and Human Services (HHS),
a State's all-payer provider reimbursement system or uniform provider rate
schedules also would apply to Medicare beneficiaries in the State.

B. COMPREHENSIVE STATE PROGRAMS

A comprehensive State program for the management of all health care
benefits provided in the State, if approved by the Secretary of HHS, would
not be preempted by Federal law. With the permission of the Secretary, the
program also would apply to Medicaid and Medicare beneficiaries in the
State.

To secure HHS approval, the State program would have to demonstrate
that it would be expected to significantly increase coverage or lower
health care spending in the State relative to baseline projections.
Examples of the type of program for which a State may seek approval include
a State single-payer or other public plan, an employer mandate, a
combination of public and private coverage, or managed competition. The
State program could not increase Federal outlays to the State.

Any certified self-insured Taft-Hartley multiemployer plan that covers
participants in two or more States, or any certified single-employer plan
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maintained by a multistate employer that has at least 5,000 employees
nationally, would not have to participate in an approved State benefits
management program. :

Effective Date

For state laws that are not preempted under paragraph A, the provision
would be effective before and after the date of enactment of the proposal.
The Secretary would be permitted to approve comprehensive State benefit
- management programs described in paragraph B after the date of enactment.
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XIV. PRIVACY AND CONFIDENTIALITY
Present Law

The Privacy Act of 1974 and the Computer Security Act of 1987 address
the protection and disclosure of information under Federal control. The
Federal Freedom of Information Act, which requires disclosure of many
Federal records, explicitly excludes from disclosure most individual
medical files held by the Federal government. Federal law also
specifically protects the confidentiality of patient records held by
alcohol and drug abuse treatment programs receiving Federal assistance.

Description of Proposal
A. RULE OF NONDISCLOSURE FOR PROTECTED HEALTH INFORMATION

All health information that could reasonably be related to a specific
individual would be protected from disclosure. Comprehensive protections of
this protected health information would apply regardless of form or medium,
whether kept in paper files or in electronic databases, whether retained in
doctors' offices or insurance company files, or available from an
information system or over a computer network.

B. PENALTIES

Unauthorized disclosures of protected health information would be
subject to criminal sanctions, civil actions, and administrative penalties.
Penalties would range from fines of up to $50,000 and prison terms of up to
one year for wrongful disclosure or obtaining of protected health
information, to fines of up to $100,000 and prison terms of up to five
years for violations committed under false pretenses, to fines of up to
$250,000 and prison terms of up to ten years for offenses committed with
intent to sell protected health information for commercial advantage or
personal gain.

C. INDIVIDUAL AUTHORIZATION OF DISCLOSURES

An individual would be able to authorize disclosure of protected
health information about himself or herself under circumstances that ensure
the authorization is a knowing and meaningful choice, that circumscribe the
uses of the disclosure, and that allow for time limitation and revocatlon
of permission. Requests for authorization for disclosure would be
structured to serve these purposes.

D. LIMIT ON AMOUNT OF INFORMATION DISCLOSED
When protected health information is disclosed, it would be limited to

- the minimum necessary to accomplish the purposes for which the information
was disclosed.
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E. PROHIBITION OF REDISCLOSURE

Protected health information obtained in accordance with law for a
necessary and limited purpose could not be redisclosed or used for an
unauthorized purpose.

F. PATIENT RIGHTS -

An individual would have the right to inspect and annotate records of
health information about himself or herself through his or her health care
providers. He or she would also have the right to prohibit the disclosure
of sensitive and personal information so that it would not be included in
the health information that providers are otherwise permitted to share.

G. SECURITY AND INTEGRITY SAFEGUARDS

Administrative, technical, and physical safeguards of the security and
integrity of protected health information would be required of all trustees
of such information.

H. EXCEPTIONS TO THE RULE OF NONDISCLOSURE

An exception to the rule of nondisclosure would be created for each of
the following:

1. Health Care

Health care providers would be permitted to share relevant protected
health information in the process of diagnosis and treatment.

2. Payment for Health Care

Health care providers and plans would be permitted to share protected
health information for the purposes of payment and for such other financial
and administrative functions as necessary to the effective operations of
the health system. '

3. oversight of Health Care

_ Oversight agencies would be permitted to have access to protected
health information in order to deter, uncover, and remedy health care fraud
- and other abuses of the health care system. Except for an action or
investigation arising out of receipt of health care or payment for health
care, no information about an individual disclosed for oversight purposes
could -be used in an action against the individual.

4. Public Health

Disclosure of protected health information required to meet the
requirements of public health authorities and the need for disease and
injury reporting, public health surveillance, and public health
investigations or interventions would be permitted.
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5. Medical Emergencies

Disclosure of protected health information required to protect the
health of an individual from imminent harm would be permitted. Disclosures
pursuant to this exception could not be used in an action against the
individual who was the subject of the information disclosed.

6. Health Research

Disclosure of protected health information to health research
projects, for which an institutional review board has determined that
disclosures are necessary, would be permitted. Use of the protected health
information would be limited to the research project and identifying
information would have to be kept secure and confidential. For research
that involves direct contact with the subject of the information, the
subject would have to be given prior notice and given an opportunity to
object to being included in the research project.

7. Judicial Procedings

Court ordered examinations and disclosure of protected health
information when a party has placed his or her medical condition at issue
would be permitted. Disclosure would be limited to the minimum necessary
and could be used only for the purpose for which it was received.

8. General Law Enforcement Requests

Disclosure of protected health information would be permitted to law
enforcement authorities to investigate or prosecute a health care provider
or plan or to identify a victim or witness in a law enforcement inquiry.
Disclosed information could not be used against the subject of the
protected health information.

9. Subpoenas and Warrants

Disclosure of protected health information would be permitted when
ordered by a subpoena or warrant. A probable.cause standard of reason to
believe the protected health information was relevant to a law enforcement
inquiry would be provided and an opportunity for an individual to move to
~quash the warrant or subpoena would be included for general law enforcement
subpoenas or warrants. For private party subpoenas, the party seeking the
protected health information would have to justify to the court that the
need for the information outweighs the intrusion into privacy.

Bffective Date

Upon enactment.
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XV. HEALTE PLAN STANDARDS
Present Law

The Secretary of HHS determines whether Health Maintenance
Organizations (HMOs) meet standards for Federal qualification.

~A. STANDARDS FOR ALL HEALTH PLANS

Description of Proposal

The Secretary, in consultation with the Health Plan Standards and
Quality Advisory Committee (established below), would develop specific
standards and evaluation criteria to be used in the certification of all
health plans. These standards would be based on the following general
standards set in law.

To be certified by the State, or in the case of a multlstate self-
insured plan by the Secretary of Labor, all health plans must conform to
the following standards. _

1. Health plans would be required to establish alternative dispute
resolution procedures.

2. Health plans would be required to participate in the Health
Information Network. Health plans would be required to have procedures to
report to the Consumer Information Center, in a standardized format, the
data required to produce comparative value information. Health care
professionals and facilities would be required to report a standard set of
data to the Consumer Information Center.

3. Health plans would be required to meet capital and solvency
standards.

a. Guaranty Funds

Each state would be required to establish and operate two guaranty
funds, each of which could assess up to 2% of health plan premiums each
year to cover outstanding claims against failed health plans. One fund
‘would cover self-insured plans, and the other would cover insured plans.
All health plans (other than multistate self-insured plans) would be
required to participate in the appropriate guaranty fund.

A Federal fund would be established for multistate self-insured plans.

b. Capital Requirements

The Secretary, in consultation with the National Association of
Insurance Commissioners, would be required to develop a risk-based capital
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standards formula for all insured health plans by July 1, 1995.

Nothing in Federal statute would preclude or preempt state law on, or
regulation of, health plan deposit reserve requirements.

The Secretary, in consultation with the Health Plan Standards and
Quality Advisory Committee, would be required to develop capital -
requirements for self-funded plans.

B. ADDITIONAL STANDARDS FOR INTEGRATED HEALTH PLANS

In addition to the standards under Section A, integrated health plans
would be required to meet the following standards. An integrated health
pPlan is organized to provide health care services, either directly or
through arrangements with other providers, to an enrolled population in a
service area. Integrated health plans can be self-insured or insured.

1. Quality Standards
a. Quality Improvement and Assurance

Integrated health plans would be required to develop and implement an
internal quality improvement program designed to measure, assess and
improve enrollee health status, enrollee outcomes, enrollee processes of
care, and enrollee satisfaction.

Integrated health plans would be required to develop and implément

quality improvement goals based on the results of populatlon health status
measurements.

Integrated health plans would be required to maintain a program to
assure the quality of health care services furnished to enrollees meets
minimum standards of safety and clinical practice.

b. Utilization Management

Integrated health plans would be required to use practicihg health
professionals with appropriate clinical tralnlng in making review
determinations.

Integrated health plans would be required to base utilization

. management on current scientific knowledge, stress health outcomes, rely
primarily on evaluating and comparing practice patterns rather than routine
case~by-case review, and be consistent and timely in application.

Utilization'management could not create direct financial incentives

for reviewers to reduce or limit medlcally necessary or appropriate
services.

Upon request, each integrated health plan would be required to
disclose to a participating or prospective provider, enrollee or
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prospective enrollee, utilization review protocols. The standards would
address the need to protect proprietary business information.

c. Credentiaiing

Integrated health plans would be required to credential participating
physicians and practitioners.

Integrated health plans would be required to ensure that participating
providers and facilities are appropriately accredited, certified and -
licensed.

d. Continuity of Care

Integrated health pians would be required to develop and implement
mechanisms for coordinating the delivery of care across provider settings.

e. Medical Recordkeeping

Integrated health plans would be required to maintain an adequate
patient record system to assure that pertinent information is readlly
available to appropriate professionals.

2. Patient Protection Standards
a. -Patient Information

Integrated health plans would be required to provide to enrollees
clear descriptive information and 1nformatlon about their rights and
responsibilities.

b. Advance Directives

Each integrated health. plan would be required to notify enrollees of
their rights to self-determination in health care decision-making, notify
enrollees of the plan's policy regardlng advance directives, and prov1de
for educational activities for patients and providers. Patients' primary
care physicians would be required to include in the patients' charts their
wishes concerning advance directives.

c. Confidentially of Patient Records

Integrated health plans would be required to have explicit procedures
to protect the confidentiality of individual patient information.

d. Marketing (does not apply to self-insured plans)
Integrated health plans could not engage in selective marketing that
would have the effect of avoiding high~risk subscribers within a health

plan service area. Marketing materials could not contain false or
materially misleading information.
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‘e. Grievance Procedure

- Integrated health plans would be required to establish a grievance
process for patients dissatisfied with matters other than denial of payment
or provision of benefits by the plan.

f. Consumer Protectlon

Integrated health plans would be prohibited from engaging, d1rectly or
~ through contractual arrangements, in any activity, including the selection
of a service area, that has the effect of discriminating against an
individual on the basis of health status, dlsablllty or anticipated need
for health services.

In selecting among providers of health services for membership in a
provider network, or in establishing the terms and conditions of such
membership, an integrated health plan may not engage in any practice that
has the effect of discriminating against a provider based on the health
status, disability, or anticipated need for health services of a patient of
the provider.

g. Physician Incentive Plans

Physician incentive plans operated by integrated health plans would
have to meet the requirements of section 1876 (i) (8) (A) of the Social
Security ‘Act, including the provision that no specific payment is made
directly or indirectly under the plan to a physician or phy51c1an group as
an inducement to reduce or limit medically necessary services to enrollees.

h. Physician Partiéipation
Integrated health plans would be required to ensure that physicians
participate in policymaking affecting patient care, and that patients would

be able to choose their primary care physician from available
practitioners.

- Integrated health plans would be required to provide notification to
physicians of decisions to cancel or deny renewal of contracts and
establish an internal review process for appeals.

i. Ethical Business Conduct

An ihtegrated health plan would be required to develop and implement a
code of ethical business conduct for its activities, including those of its
components, and assure proficient management and planning functions.

j. Enrollment

An integrated heaith plan could not accept the enrcllment of an
individual who is currently enrolled in another health plan.

3. Access Standards
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a. Essential Community Provider

Integrated health plans would be required to have a contractual
relationship with Essential Community Providers that included adequate
payment rates for services.

The Secretary would be required to certify as an Essential Community
Provider (i) migrant health centers; (ii) community health centers;
(iii) homeless program providers; (iv) public housing providers; (v)
family planning clinics; (vi) service units of the Indian Health Service;
(vii) HIV providers; (viii) public and private non-profit entities
furnishing prenatal, pediatric, or ambulatory services to children,
including children with special health care needs (ix) Federally qualified
community health centers and rural health clinics; (x) providers of school
~ health services; (xi) community networks receiving development funding in
designated urban and rural underserved areas; (xii) non-profit hospitals
meeting the criteria for public hospitals which are eligible entities under
section 340B of the Public Health Service Act -- Medicare disproportionate
share adjustment exceeding 11.75 percent -~ and children's hospitals
meeting comparable criteria determined appropriate by the Secretary.

During the four year transition, the Secretary could set standards for
the designation of additional health professionals and institutions as
" Essential Community Providers if the Secretary determines that health plans
operating in areas served by the applicant would not be able to assure
adequate access to the comprehensive benefit package without contracting
with the applicant. The Office of Technology Asessment would be required
to conduct a study on improving access in underserved areas.

‘Essential Community Provider provisions would be in effect for five
years. _ ' :

b. Capacity to deliver services to enrollees.

After the expiration of Essential Community Provider provisions,
integrated health plans would be required to have within their network, or
contract with, a sufficient number, distribution, and variety of providers
to assure that the standardized benefit package and any supplemental
benefits are available and accessible in all parts of state-~defined service
areas, with reasonable promptness and in a manner which assures continuity.
Emergency services would be required to be available and accessible twenty-
four hours a day and seven days a week.

c. Capability to deliver services to enrollees.

integrated health plans would be required to make available and
accessible, translation, case management, and transportation services, if
necessary to deliver the standardized benefit package, and any supplemental
benefits. '

Integrated health plans would be required to ensure that criteria for
the selection of participating providers take into account the needs of
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diverse populations.

The Essential Community Provider, capacity to deliver services to
enrollees, and capability to deliver services to enrollees standards
(Sections a,b,c) would apply to self-insured plans only to the extent
necessary to deliver services to employees.

d. Specialized services

Integrated health plans would be required to have within their
network, or contract with, a sufficient number, distribution, and variety
of providers of specialized services to assure that such services would be
available and accessible to adults, children, and persons with
disabilities.

Integrated health plans would be required to demonstrate that adults,
children, and persons with disabilities have access to specialized
treatment expertise by meeting evaluation criteria established by the
Secretary. :

Integrated health plans could meet this criteria by referring adults,
children, and persons with disabilities requiring specialized services to
designated Centers of Excellence.

Centers of Excellence in the field of institutional care would deliver
care for complex cases requiring specialized treatment and also meet two or
more of the following requirements:

i. Provide specialized education and training through approved
graduate medical education programs with multi-specialty, multi-
disciplinary teaching and services in both inpatient and outpatient
settings, with medical staff with faculty appointments at an
affiliated medical school;

ii. Attract patients from outside the center's local geographic
region, from across the state or nation;

iii. Either sponsor or participate in, or have medical staff who
part1c1pate in, peer-reviewed research.

The Secretary would be required to designate Centers of Excellence.

The Secretary would be required to establish evaluation criteria for
health plans who choose to provide specialized services and treatments
within network, including requirements for staff credentials and
experience, and requirements for measured outcomes in the diagnosis and
treatment of patients. The Secretary would develop evaluation criteria for
ocutcomes of specialized treatment as research findings become available.

C. ADDITIONAL STANDARDS FOR FEE-FOR-SERVICE HEALTH PLANS
In addition to the standards under Section A, fee-for-service health
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plans would be required to meet the following standards. Fee-for-service
health plans do not have formal provider relationships. Payments are made
to doctors chosen by the insured individuals. These plans can be self-
insured or insured.

1. Quality Standards

The Secretary would be required to develop mlnlmum standards
applicable to fee-for-service health plans.

2. Patient Protection standards.

The Secretary would be required to develop minimum standards
applicable to fee-for-service health plans.

3. Balance Billing

Fee-for-service plans would be required to establish a participating
physician program under which physicians in the community would agree to
take the plan's payment schedule as payment in full, and not to charge
patients more than the 25 percent co-insurance. Each such plan would be
required to make available the list of participating physicians to
enrollees. Each plan would be required to have an appropriate number of
physicians in each specialty as participating physicians.

D. ACCREDITATION, CERTIFICATION, AND ENFORCEMENT OF
STANDARDS FOR CERTIFIED HEALTH PLANS

1. Accreditation and Certification

The Secretary would be required to develop guidelines for
Accreditation, Certification, and Enforcement (ACE) programs, and approve
ACE programs as meeting Federal guidelines.

The Secretary of Labor would be required to carry out all activities
for certifying multistate self-insured plans.

States would be required to develop ACE programs to certify all health
plans except multistate self-insured plans. States would be encouraged to
use private accreditation organizations. The establishment of an ACE
program would be a condition for receiving Medicaid funds.

2. Enforcement

Health plans not certified as meeting Federal standards would be
subject to a civil penalty not to exceed 50 percent of gross premiums (50
percent of health expenses for self-insured plans), enforceable by the
State.

Intermediate sanctions available to States would include prohibiting
new member enrollment, allowing existing members to leave with no
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penalties, and civil monetary penalties.

For health plans that do not meet certification requirements, State
ACE programs may operate a health plan to provide transitional access,
develop a correction program for the plan, or develop other options.

No Federal health care subsidies would be paid to any health plan not
certified as meeting Federal standards.

3. Funding

The Secretary would be required to distribute funds to States from the
Health Securlty Trust Fund in the amounts of $100,000,000 in 1995,
$250,000,000 in each of 1996-1998, and $175,000,000 in each of 1999 2004
for State ACE programs.

The Secretary would be regquired to develop a bonus payment schedule
for States that institute Independent Review Committees to provide
recommendations concerning health plans that fail certification.

Health plans and providers would be required to pay fees dlrectly to
the accrediting or certlfylng body.

E. . NATIONAL HEALTH PLAN STANDARDS AND QUALITY ADVISORY COMMITTEE
The Secretary would be required to establish a National Health Plan
- Standards and Quality Advisory Committee by July 1, 1995 to advise on
standards and evaluation criteria to be used in the certification of all
health plans.

The Health Plan Standards and Quality Advisory Committee would
interact with the Board of the Health Security Trust Fund concerning
funding and program accountablllty.

 Effective Date

The Secretary would be required to establish standards by April 1,
1995. Health plans would be required to be certified by January 1, 1996.
States would be required to meet minimum Federal. standards for guaranty
funds and capital by January 1, 199¢G.

F. PREEMPTION OF CERTAIN STATE LAWS

Present Law

No provision.
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~ Description of Proposal

1. Laws Pertaining to Managed Care

State laws would be preempted to the extent that they constrain the
development of managed care plans. In particular, such laws would be
preempted if they have the effect of making it unlawful for plans that are
not fee-for-service plans (or fee-for-service components of plans) to do
the following:

(1) limit the number and types of participating providers;

(2) require enrollees to obtain care from participating providers;

(3) require enrollees to obtain referrals for specialty treatment;

(4) establish different payment rates for network and non-network
providers:;

(5) create incentives for the use of participating providers;

(6) use single source suppliers for pharmacy services, medical
equipment, and other supplies and services.

2. Laws With Respect to the Corporate Practice of Medicine

State laws related to the corporate practice of medicine would be
‘preempted to the extent that they would apply to health plans that are not
fee-for-service plans and their participating providers.
3. Laws With Respect'té Health Professional Licensure

State laws restricting through licensure or otherwise the practice of
any class of health professionals beyond what is justified by the skills
and training of such professionals would be preempted.

Effective Date

January 1, 1996.
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XVI. QUALITY, CONSUMER INFORMATION, AND HEALTH SERVICES RESEARCH

Present Law

A. ADMINISTRATION

No provision.

B. HEALTH SERVICES AND QUALITY IMPROVEMENT RESEARCH

The Secretary of HHS, through the Agency for Health Care Policy and
Research (AHCPR) and the Health Care Financing Administration (HCFA),
conducts and supports general health services research. AHCPR conducts and
supports research on medical effectiveness and outcomes partially funded by
the Hospital Insurance Trust Fund, and also funds the development of
medical practice guidelines.

C. OQUALITY IMPROVEMENT FOUNDATIONS

No provision.

D. CONSUMER INFORMATION

No provision.

E. REMEDIES AND ENFORCEMENT

An insured's remedies for denial of a benefit depend on whether the
person is covered through an employment-based plan or through a plan
purchased directly by the person. If the plan is an employee benefit plan,
whether self-insured or insured, the remedies are limited to those provided
-under ERISA. If the plan is purchased by the individual and is not an

employee benefit plan, remedies are determined under State law.

Under ERISA, plans must provide a process for reviewing claim denials
within specific time periods. If the appeal fails again within that review
process, the individual may file suit in State or Federal court. The court
may award the person the benefits denied, as well as attorney fees and
costs, may .impose statutory penalties, and may grant declaratory or
injunctive relief. Under ERISA, however, the court may not impose
compensatory or punitive damages.

If the plan is not an employee benefit plan, and is one that the
individual purchased directly, the individual may be awarded whatever
damages are available under prevailing State law.
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Description of Proposal

A. ADMINISTRATION

The National Health Plan Standards and Quality Advisory Committee
established under Part XV would advise the Secretary of HHS concerning
national quality performance measures, population health status measures,
comparative value information criteria, and other aspects of quality and
consumer information.

The Secretary would be required to produce an annual report which
reviews the gquality improvement research, evaluates quality improvement
foundations and consumer information, tracks the evolution of national
performance measures and other research, and discusses State, regional, and
national trends on quality of health care.

B. HEALTH SERVICES AND QUALITY IMPROVEMENT RESEARCH

The Secretary would direct AHCPR and HCFA to conduct and support
research on the effects of health care reform on health delivery systems
and methods for risk adjustment.

AHCPR would be required to give priority to supporting research and
evaluation on medical effectiveness through outcomes research, practice
guidelines, technology assessment, and developméent of dissemination and
implementation techniques. : '

The Secretary, in consultation with public health experts and the
Health Plan Standards and Quality Advisory Committee, would be required to
develop and define methods to measure population health status, including
risk factor assessment.

The Secretary would be required to establish criteria for, develop,
and continuously upgrade national quality performance measures for consumer
information and evaluation of health care services.

To accomplish these purposes, there would be authorized to be
appropriated $150,000,000 for fiscal year 1995, $400,000,000 for fiscal
year 1996, $500,000,000 for fiscal year 1997, and $600,000,000 for each of
the fiscal years 1998 through 2004, in addition to other authorizations of
appropriations available for these purposes.

C. QUALITY IMPROVEMENT FOUNDATIONS

States would be required to establish independent, community-based,
non-profit Quality Improvement Foundations. The Secretary would be
" required to develop standards which the Foundations would be required to
meet. The Quality Improvement Foundations would be required to conduct
activities to translate practice guidelines into clinical practice at the
local and regional levels; to provide technical assistance to health plans
and providers by identifying patterns of health care delivery, health
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outcomes, and health status; to sponsor collaborations in quality
improvement; and to develop programs in lifetime learning for health care
professionals and patient education.

Quality Improvement Foundations would be governed by a board appointed
by the Governor of the State. The board would be required to have a
majority of members with no substantial personal, business, professional or
pecuniary connection with health care organizations, education, or
research. 'Other members of the board would include health professionals
and representatives of health plans and providers, purchasers and consumers
of care, and representatives of Academic Health Centers and Schools of
Public Health.

The Secretary would be authorized to pay the States from the Health
Security Trust Fund $100,000,000 in 1995, $150,000,000 per year in 1996-
1997, $200,000,000 per year in 1998-1999, and $250,000,000 per year for
1998-2004 for the Quality Improvement Foundations.

D. CONSUMER INFORMATION

States would be required to establish Consumer Information Centers to
produce annual, standardized comparative value information on the
performance of all health plans in each community rating area, distribute,
educate and provide outreach for consumers on comparative value
information, and receive and seek to resolve complaints.

States would be authorized to establish Consuner Ihformation Centers
directly or through non-profit organizations selected by a competitive
process.

Consumer Information Centers would be governed by a board appointed by
the Governor of the State. The board would be required to have a majority
of members with no substantial personal, business, professional or
pecuniary connection with health care organizations, education, or
research. Other members of the board would include health professionals
and representatives of health plans and providers,. purchasers and consumers
of care, and representatives of Academic Health Centers and Schools of .
Public Health.

The Secretary would be required to create model formats for
comparative value information, develop methods for case-mix adjusted
comparisons, provide guidelines for handling areas which cross State lines,
develop standard design and sampling strategies for consumer surveys, and
provide technical assistance and training.

. The Secfetary would develop criteria for the Consumer Information
Centers and determine whether each State meets the criteria. If the State
fails to develop the program, the Secretary would be required to take the
actions necessary to implement a comparable programn.

The Secretary would be authorized to pay the States from the Health
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Security Trust Fund $100,000,000 in 1995, $250,000,000 per year in 1996-
1998, and $175,000,000 per year for 1999-2004 for the Consumer Information
Centers. :

E. REMEDIES AND ENFORCEMENT

Individuals would have the same remedies for a denial, reduction or
termination of benefits regardless of whether their plan is an employee
benefit plan or an individual insurance policy.

Each plan would be required to provide notice of benefit denial,
reduction or termination to enrollees. The plan would be required to
establish an appeals process that includes procedures for the review of an
initial decision, and for reconsideration of an adverse decision.

After the plan's appeals process renders a final decision, individuals
would be free to pursue other remedies. These remedies would include
participating in a State~run complaint review process, taking part in a
non-binding dispute resolution program established by the State, or filing
suit in State or Federal court.

Each participating State would be required to establish a complaint
review process to hear complaints and render decisions with respect to
benefit denial, reduction, or termination. The complaint review office
"would operate under procedures that include the use of independent medical
experts, special processes in the case of emergency and urgent situations,
and specific standards of evidence. If the review officer ruled that a
plan had acted unreasonably in denYing, reducing or terminating benefits,
the officer could award all appropriate relief. States would also be
required to establish dispute resolution procedures to prov1de an
opportunlty for mediation of the claim.

If the individual elected not to pursue the complaint review process,
or if the individual pursued mediation but that process did not lead to a
settlement, the individual would be permitted to file suit in any court of
competent jurisdiction. If the court ruled that a plan had acted
unreasonably in denying, reducing or terminating benefits, the court could
award all appropriate relief.

The Secretary would be authorized to pay the States from the Health
Security Trust Fund $100,000,000 in 1995, $150,000,000 per year in 1996-
1998, and $100,000,000 per year for 1999-2004 for establishing and
maintaining the complaint review and dispute resolution procedures.

Effective Date

Upon enactment.
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APPENDIX: HEALTH PLAN LEXICON

1. Certified Health Plan.--A standard health plan or a very high
deductible health plan certified as meeting insurance reform, quallty, and
other standards set forth in this proposal.

a. Standard Health Plan.=--A health plan described in Part IV of this
proposal that provides the standard benefits package. A standard
health plan can be a fee-for-service plan or an integrated plan such
as a health maintenance organization, and can be insured or self-
insured. '

b. Very-High Deductible Health Plan.--A health insurance policy
described in Part IV of this proposal that covers the standard set of
services but with a deductible of $5,000 for individuals and $10,000
for families.

2. Certified Supplemental Health Benefits Policy.--A health plan described
in Part IX of this proposal that covers services and benefits not covered
under a certified health plan. A supplemental health benefits policy can
be insured or self-insured. A certified supplemental health benefits plan
is not a certified health plan.

3. Certified Long-Term Care Insurance.--An insurance policy described in

Part IX that covers long-term care services. A certified long-term care
policy is not a certified health plan.
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