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11 No state may impose leqal restrictions or permit practices that 
unnecessarily limit patient choice ot, and/or prevent competition 
amonq, practitioners. such unnecessary restrictions include, but 
are not limited to, limitations on prescriptive authority, 
supervisory or collaboration requirements mandated by state law 
or requlation, qeoqraphic restrictions on practice, limitations 
or aurcharqea on professional liability insurance, and 
limitations on institutional privileqea, to the extent that any 
such reatriotions, limitations, or aurcharqes are unrelated to 
the clinical competence of that class of practitioners. The 
secretary shall promulqate requlations to implement this 
section." 

If this first alternative language is unacceptable, we would 
propose the following three paragraphs as a second alternative, 
again coupled with the Mitchell bill's definition of 
"practitioner" minus the qualifying clause: 

" No state may require physician or dental supervision of another 
practitioner who is actinq within th• scope of his or her license 
or certification. 

" In any cases, disputes, or controversies raisinq the issue of 
the authorized scope of practice of a practitioner, the state 
licensinq board for that practitioner's profession, or, in the 
absence of a state licensing board for that profession, the state 
administrative aqency requlatinq that practitioner's profession, 
shall have primary jurisdiction to 4atermina the appropriate 
scope of practice for that practitioner. 

" Notwithstandinq any state law to the contrary, no practitioner 
may be found to have enqaqed in the unauthorimed practice of any 
other profession for performing any acts that fall within the 
scope of his or her license or certification." 

4. We would like to make two other quick points: (1) We can 
support clause (b) authorizing the Secretary to promulgate 
regulations; and (2) if any of the groups listed in the 
definition of "practitioner" want to be.removed from this 
section, we would defer to their wishes. 

Again thank you for your work on this complicated issue. Please 
do not hesitate to call if you have any questions. 

cc: Jennifer Klein 
Special Assistant to the President 



08/05/94 12:44 '5'2025540213 ANA 

AMERICAN NURSES ASSOCIATION 

TO: Van Dunn, M.D. 

FROM: 

DATE: 

RE: 

Senate Labor and Human Resources committee 

Chris deVries 
Beth Hadley 

August s, 1994 

202-651-7084 
202-651-7059 

Section 1512 of the Mitchell Bill (Override 
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141003 

We are pleased that the concept of federal language prohibiting 
certain provisions of state law has been included in the Mitchell 
bill. Thank you for your hard work on this issue. 

l. If it is not possible to amend the language of section 1512, 
we can support it as drafted. 

2. If it is possible to make deletions, we would strongly urge 
the elimination of the qualifying clause defining "practitiqner" 
that reads: 

" that has been awarded a master's degree or postmaster's 
certificate following the completion of an accredited 
training program that prepares individuals in advanced 
practitioner specialties and that is authorized by the State 
to practice as such a practitioner." 

Because of the variation in educational requirements and 
licensure requirements among even these five groups of 
practitioners, including this qualifying clause in legislative 
language will create confusion about which practitioners are 
affected by this provision. It would be best to omit this 
language and leave these issues to be resolved by the Secretary 
through the regulatory process. 

3. If it is possible to offer alternative language, we offer two 
proposals because we remain concerned about the phrase "beyond 
that which is justified by the education and training of such 
practitioners." We think that this phrase is a major loophole 
that would permit most existing restrictions to be successfully 
defended. 

We would propose the following alternative language, coupled with 
the Mitchell bill's definition of "practitioner," minus the 
qualifying clause quoted above: · 
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Prohibition of discrimination in the use of health care 
professionals 

I. sense of Congress: (a) It is the sense of Congress that: 

(1) The provision of quality health care services in this 
country could be achieved in a more cost-effective manner. 
(2) Many third-party payers refuse to reimburse for numerous 
services that are competently provided by nonphysician providers. 
(3) Many health plans refuse to include nonphysician providers 
on their panels or in their networks for reasons that are 
unrelated to quality of care or protection of the public. 
(4) Increasing the public's access to health care services, 
particularly to preventive and primary care services, cannot be 
achieved without better utilization of nonphysician providers. 
(5) Artificial legal barriers currently prevent true 
competition among health care professionals, limit patient 
choice, prevent the reasonable substitution of health care 
professionals in the provision of services, and force care to be 
delivered inefficiently and in expensive settings. 
(6) The purpose of licensing health care professionals by the 
states is to protect the public and not to create legal 
monopolies that benefit any licensed profession. 

II. Definitions: (a) As used in this part: 

(1) Health care professional: The term "health care 
professional'' means any individual who is licensed or otherwise 
authorized under state law to furnish health care items or 
services in the state. 

(2) Third-party payer: The term "third-party payer" means any 
entity, public or private, that reimburses health care 
professionals and institutional and other providers for the 
provision of services to beneficiaries of a policy, contract, or 
program sold or administered by that entity. 

(3) Provider network: The term "provider network" means the 
group of health care professionals chosen by a health plan or 
third-party payer to provide the standard benefits package, or 
the services covered under an insurance policy or publicly funded 
program, to the health plan's subscribers, or to the 
beneficiaries of a policy, contract, or program sold or 
administered by the third-party payer. 

(4) Licensed: The term "licensed" means authorized by the state 
to perform the acts or provide the services in question. The 
term refers to individuals who have successfully submitted to a 
state process and gained state approval, either to engage in a 
profession as defined under state law or to use a title that is 
protected under state law. The term as used in this statute is 
to be broadly construed to include individuals who are 
"licensed," "certified," "registered," or otherwise authorized 



under state law to engage in a profession or use a title. For 
purposes of this statute, a state has licensing requirements even 
if its process incorporates by reference, to a greater or lesser 
degree, the processes of private credentialing organizations or 
associations. 

(5) Health Plan: The term "health plan" means the entity that 
assures payment for health care services pursuant to a written 
agreement. The entity may be a single organization that both 
assumes financial risk and directly provides health care services 
to its members; or it may be an organization that assumes 
financial risk but contracts with health care professionals or 
groups of health care professionals, provider networks, and 
institutions or groups of institutions, to provide health care 
services to its members. The written agreement includes but is 
not limited to, a policy of health insurance, a contract of a 
service benefit organization, or a membership agreement with a 
health maintenance organization or other prepaid health plan, and 
also includes an employee welfare benefit plan or a multiple 
employer welfare plan (as such terms are defined in section 3 of 
the Employee Retirement Income Security Act of 1974). 

(6) Secretary: The term "Secretary" means the Secretary of the 
United States Department of Health and Human Services. 

III. Obligations of Health Plans: (a) Prohibition of 
discrimination against any group of health care professionals: 
When selecting among health care professionals for membership in 
a provider network, a health plan shall not exclude the services, 
or limit the participation, of any health care professional 
authorized by state law to provide a covered health professional 
service, on the basis of the type, class, or category of health 
care professional. In selecting providers to participate in 
their provider networks, health plans shall ensure that provider 
networks have a sufficient number and range of health care 
professionals, specialties, and practice settings to provide 
adequate access to the standard benefit package. In selecting 
providers to participate in their provider networks, health plans 
shall use criteria that include the number, capacity, and 
geographic distribution of all health care professionals within 
the service area of that health plan. 

(b) Each health plan has an obligation to deliver services in a 
cost-effective manner, as measured in part by the types of health 
care professionals that the health plan uses to deliver services. 

IV. Obligations of third-party payors: (a) It shall be unlawful 
for any third-party payer to refuse reimbursement to any health 
care professional who has provided services covered by the 
patient's policy or contained in the standard benefits package 
and who, in performing such services, has acted within the scope 
of his profession as recognized under the law of the state where 
that professional is authorized to practice. A health care 
professional may be acting within the scope of his profession 



even if the service provided is also within the authorized scope 
of practice of another health care professional. 

(b) Third-party payers may refuse to reimburse health plans that 
repeatedly fail to deliver services in a cost-effective manner or 
repeatedly fail to use cost-effective health care professionals 
to deliver health services. 

V. Obligations of States: (a) States shall monitor health plans 
to ensure that they deliver health services in a cost-effective 
manner and use cost-effective health care professionals to 
provide care, especially primary and preventive services. 

(b) Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his own profession as defined under 
state law. 

(c) In any cases, disputes, or controversies raising the issue 
of the authorized scope of practice of a health profession, the 
state licensing board for that profession, or, in the absence of 
a state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

VI. Identification of barriers to practice: (a) In order to 
promote high quality health care services that are cost­
effective, it is national policy that there be no group-based 
exclusions of any type of health care professional from 
participation in health plans or provider networks. The 
following practices contradict this national policy, whether or 
not they are authorized by state or federal law or regulations: 

(1) Any limitations on the prescriptive authority of health care 
professionals who are authorized to prescribe under state law, 
except for those limitations established exclusively by the state 
licensing board or agency responsible for defining the scope of 
practice of that health care profession. 

(2) Any provision of state law that defines the scope of practice 
of one health care profession, or any acts within the authorized 
scope of practice of a health care profession, as requiring the 
supervision or collaboration of a health care professional 
licensed in a different profession. 

(3) Any provision of state law that authorizes certain activities 
for a given health care profession only in specified geographic 
locations. 

(4) Any limitations on the ability of members of any health care 
profession to obtain professional liability insurance, including 
surcharges, unless those limitations are justified by actuarial 



data that support the limitations on the basis of the claims 
experience against that profession. 

(5) Any limitations on the ability of any health care 
professional to obtain professional liability insurance, 
including surcharges, that are based on that professional's 
decision to work with another type of health care professional, 
unless those limitations are justified by actuarial data that 
support such limitations. 

(6) Any limitations on the ability of a health care professional 
to obtain institutional privileges appropriate to his authorized 
scope of practice, unless those limitations are justified by 
criteria other than the professional's type of license. 

(b) As used in this part, "state law" means state statutes, 
state regulations, caselaw recognized by the courts of the state, 
and any rulings or opinions issued by any state agency that have 
the force of law. 

(c) If by [insert date 5 years after enactment of this 
provision], a state has failed to demonstrate to the satisfaction 
of the Secretary that it has taken all legal steps necessary to 
eliminate the anticompetitive practices specified above, 
including amending state law that creates or authorizes any such 
practices, the Secretary is authorized to withhold federal funds, 
including payment for services provided to Medicare and Medicaid 
beneficiaries, to that state or to providers and health care 
professionals providing health care services in that state. 

(d) The Secretary shall establish by regulation: (1) a process 
for having states demonstrate that they have taken all legal 
steps necessary to eliminate the anticompetitive practices 
specified above, including amending state law that creates or 
authorizes any such practices; and (2) a process for withholding 
federal funds to states that have failed to demonstrate to the 
satisfaction of the Secretary that they have failed to take such 
steps by [insert date 5 years after enactment of this provision.] 

EHH:g:lehh\antidisc.leg 
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" No state may impose legal restrictions or permit practices that 
unnecessarily limit patient choice of, and/or prevent competition 
among, health care professionals. Such unnecessary restrictions 
include, but are not limited to, limitations on prescriptive 
authority, supervisory or collaboration requirements in 
professional practice acts, geographic restrictions on practice, 
limitations or surcharges on professional liability insurance, 
and limitations on institutional privileges, to the extent that 
any such restrictions, limitations, or surcharges are unrelated 
to the clinical competence of that health profession. The 
Secretary shall promulgate regulations to implement this 
section." 



Barriers: New Suggested Provisions 

No state may require physician or dental supervision of another 
health care professional who is acting within the scope of his or 
her license or certification. 

In any cases, disputes, or controversies raising the issue of the 
authorized scope of practice of a health profession, the state 
licensing board for that profession, or, in the absence of a 
state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his or her license or certification. 

EHH:g: '.ehhlbarriers.new 
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Prohibition of discrimination in the use of health care 
professionals 

I. Sense of congress: (a) It is the sense of Congress that: 

(1) The provision of quality health care services in this 
country could be achieved in a more cost-effective manner. 
(2) Many third-party payers refuse to reimburse for numerous 
services that are competently provided by nonphysician providers. 
(3) Many health plans refuse to include nonphysician providers 
on their panels or in their networks for reasons that are 
unrelated to quality of care or protection of the public. 
(4) Increasing the public's access to health care services, 
particularly to preventive and primary care services, cannot be 
achieved without better utilization of nonphysician providers. 
(5) Artificial legal barriers currently prevent true 
competition among health care professionals, limit patient 
choice, prevent the reasonable substitution of health care 
professionals in the provision of services, and force care to be 
delivered inefficiently and in expensive settings. 
(6) The purpose of licensing health care professionals by the 
states is to protect the public and not to create legal 
monopolies that benefit any licensed profession. 

II. Definitions: (a) As used in this part: 

(1) Health care professional: The term "health care 
professional" means any individual who is licensed or otherwise 
authorized under state law to furnish health care items or 
services in the state. 

(2) Third-party payor: The term "third-party payor" means any 
entity, public or private, that reimburses health care 
professionals and institutional and other providers for the 
provision of services to beneficiaries of a policy, contract, or 
program sold or administered by that entity. 

(3) Provider network: The term "provider network" means the 
group of health care professionals chosen by a health plan or 
third-party payor to provide the standard benefits package, or 
the services covered under an insurance policy or publicly funded 
program, to the health plan's subscribers, or to the 
beneficiaries of a policy, contract, or program sold or 
administered by the third-party payer. 

(4) Licensed: The term "licensed" means authorized by the state 
to perform the acts or provide the services in question. The 
term refers to individuals who have successfully submitted to a 
state process and gained state approval, either to engage in a 
profession as defined under state law or to use a title that is 
protected under state law. The term as used in this statute is 
to be broadly construed to include individuals who are 
"licensed," "certified," "registered," or otherwise authorized 



under state law to engage in a profession or use a title. For 
purposes of this statute, a state has licensing requirements even 
if its process incorporates by reference, to a greater or lesser 
degree, the processes of private credentialing organizations or 
associations. 

(5) Health Plan: The term "health plan" means the entity that 
assures payment for health care services pursuant to a written 
agreement. The entity may be a single organization that both 
assumes financial risk and directly provides health care services 
to its members; or it may be an organization that assumes 
financial risk but contracts with health care professionals or 
groups of health care professionals, provider networks, and 
institutions or groups of institutions, to provide health care 
services to its members. The written agreement includes but is 
not limited to, a policy of health insurance, a contract of a 
service benefit organization, or a membership agreement with a 
health maintenance organization or other prepaid health plan, and 
also includes an employee welfare benefit plan or a multiple 
employer welfare plan (as such terms are defined in section 3 of 
the Employee Retirement Income Security Act of 1974). 

(6) Secretary: The term "Secretary" means the Secretary of the 
United States Department of Health and Human Services. 

III. Obligations of Health Plans: (a) Prohibition of 
discrimination against any group of h~alth care professionals: 
When selecting among health care professionals for membership in 
a provider network, a health plan shall not exclude the services, 
or limit the participation, of any health care professional 
authorized by state law to provide a covered health professional 
service, on the basis of the type, class, or category of health 
care professional. In selecting providers to participate in 
their provider networks, health plans shall ensure that provider 
networks have a sufficient number and range of health care 
professionals, specialties, and practice settings to provide 
adequate access to the standard benefit package. In selecting 
providers to participate in their provider networks, health plans 
shall use criteria that include the number, capacity, and 
geographic distribution of all health care professionals within 
the service area of that health plan. 

(b) Each health plan has an obligation to deliver services in a 
cost-effective manner, as measured in part by the types of health 
care professionals that the health plan uses to deliver services. 

IV. Obligations of third-party payors: (a) It shall be unlawful 
for any third-party payer to refuse reimbursement to any health 
care professional who has provided services covered by the 
patient's policy or contained in the standard benefits package 
and who, in performing such services, has acted within the scope 
of his profession as recognized under the law of the state where 
that professional is authorized to practice. A health care 
professional may be acting within the scope of his profession 



even if the service provided is also within the authorized scope 
of practice of another health care professional. 

(b) Third-party payers may refuse to reimburse health plans that 
repeatedly fail to deliver services in a cost-effective manner or 
repeatedly fail to use cost-effective health care professionals 
to deliver health services. 

v. Obligations of states: (a) States shall monitor health plans 
to ensure that they deliver health services in a cost-effective 
manner and use cost-effective health care professionals to 
provide care, especially primary and preventive services. 

(b) Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his own profession as defined under 
state law. 

(c) In any cases, disputes, or controversies raising the issue 
of the authorized scope of practice of a health profession, the 
state licensing board for that profession, or, in the absence of 
a state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

VI. Identification of barriers to practice: (a) In order to 
promote high quality health care services that are cost­
effective, it is national policy that there be no group-based 
exclusions of any type of health care professional from 
participation in health plans or provider networks. The 
following practices contradict this national policy, whether or 
not they are authorized by state or federal law or regulations: 

{l) Any limitations on the prescriptive authority of health care 
professionals who are authorized to prescribe under state law, 
except for those limitations established exclusively by the state 
licensing board or agency responsible for defining the scope of 
practice of that health care profession. 

(2) Any provision of state law that defines the scope of practice 
of one health care profession, or any acts within the authorized 
scope of practice of a health care profession, as requiring the 
supervision or collaboration of a health care professional 
licensed in a different profession. 

(3) Any provision of state law that authorizes certain activities 
for a given health care profession only in specified geographic 
locations. 

(4) Any limitations on the ability of members of any health care 
profession to obtain professional liability insurance, including 
surcharges, unless those limitations are justified by actuarial 



data that support the limitations on the basis of the claims 
experience against that profession. 

(5) Any limitations on the ability of any health care 
professional to obtain professional liability insurance, 
including surcharges, that are based on that professional's 
decision to work with another type of health care professional, 
unless those limitations are justified by actuarial data that 
support such limitations. 

(6) Any limitations on the ability of a health care professional 
to obtain institutional privileges appropriate to his authorized 
scope of practice, unless those limitations are justified by 
criteria other than the professional's type of license. 

(b) As used in this part, "state law" means state statutes, 
state regulations, caselaw recognized by the courts of the state, 
and any rulings or opinions issued by any state agency that have 
the force of law. 

(c) If by [insert date 5 years after enactment of this 
provision], a state has failed to demonstrate to the satisfaction 
of the Secretary that it has taken all legal steps necessary to 
eliminate the anticompetitive practices specified above, 
including amending state law that creates or authorizes any such 
practices, the Secretary is authorized to withhold federal funds, 
including payment for services provided to Medicare and Medicaid 
beneficiaries, to that state or to providers and health care 
professionals providing health care services in that state. 

(d) The Secretary shall establish by regulation: (1) a process 
for having states demonstrate that they have taken all legal 
steps necessary to eliminate the anticompetitive practices 
specified above, including amending state law that creates or 
authorizes any such practices; and (2) a process for withholding 
federal funds to states that have failed to demonstrate to the 
satisfaction of the Secretary that they have failed to take such 
steps by [insert date 5 years after enactment of this provision.] 

EHH:g:lehhlantidisc .kg 
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" No state may impose legal restrictions or permit practices that 
unnecessarily limit patient choice of, and/or prevent competition 
among, health care professionals. Such unnecessary restrictions 
include, but are not limited to, limitations on prescriptive 
authority, supervisory or collaboration requirements in 
professional practice acts, geographic restrictions on practice, 
limitations or surcharges on professional liability insurance, 
and limitations on institutional privileges, to the extent that 
any such restrictions, limitations, or surcharges are unrelated 
to the clinical competence of that health profession. The 
Secretary shall promulgate regulations to implement this 
section." 



Barriers: New Suggested Provisions 

No state may require physician or dental supervision of another 
health care professional who is acting within the scope of his or 
her license or certification. 

In any cases, disputes, or controversies raising the issue of the 
authorized scope of practice of a health profession, the state 
licensing board for that profession, or, in the absence of a 
state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his or her license or certification. 

EHH: g: lehhlbarriers .new 
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" No state may impose legal restrictions or permit practices that 
unnecessarily limit patient choice of, and/or prevent competition 
among, health care professionals. Such unnecessary restrictions 
include, but are not limited to, limitations on prescriptive 
authority, supervisory or collaboration requirements in 
professional practice acts, geographic restrictions on practice, 
limitations or surcharges on professional liability insurance, 
and limitations on institutional privileges, to the extent that 
any such restrictions, limitations, or surcharges are unrelated 
to the clinical competence of that health profession. The 
Secretary shall promulgate regulations to implement this 
section." 



Barriers: New Suggested Provisions 

No state may require physician or dental supervision of another 
health care professional who is acting within the scope of his or 
her license or certification. 

In any cases, disputes, or controversies raising the issue of the 
authorized scope of practice of a health profession, the state 
licensing board for that profession, or, in the absence of a 
state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his or her license or certification. 

EHH:g:lehhlbarriers.ne.w 
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ANA: 

Prohibition of discrimination in the use of health care 
professionals 

I. sense of Congress: (a) It is the sense of Congress that: 

(1) The provision of quality health care services in this 
country could be achieved in a more cost-effective manner. 
(2) Many third-party payors refuse to reimburse for numerous 
services that are competently provided by nonphysician providers. 
(3) Many health plans refuse to include nonphysician providers 
on their panels or in their networks for reasons that are 
unrelated to quality of care or protection of the public. 
(4) Increasing the public's access to health care services, 
particularly to preventive and primary care services, cannot be 
achieved without better utilization of nonphysician providers. 
(5) Artificial legal barriers currently prevent true 
competition among health care professionals, limit patient 
choice, prevent the reasonable substitution of health care 
professionals in the provision of services, and force care to be 
delivered inefficiently and in expensive settings. 
(6) The purpose of licensing health care professionals by the 
states is to protect the public and not to create legal 
monopolies that benefit any licensed profession. 

II. Definitions: (a) As used in this part: 

(1) Health care professional: The term "health care 
professional" means any individual who is licensed or otherwise 
authorized under state law to furnish health care items or 
services in the state. 

(2) Third-party payor: The term "third-party payor" means any 
entity, public or private, that reimburses health care 
professionals and institutional and other providers for the 
provision of services to beneficiaries of a policy, contract, or 
program sold or administered by that entity. 

(3) Provider network: The term "provider network" means the 
group of health care professionals chosen by a health plan or 
third-party payor to provide the standard benefits package, or 
the services covered under an insurance policy or publicly funded 
program, to the health plan's subscribers, or to the 
beneficiaries of a policy, contract, or program sold or 
administered by the third-party payor. 

(4) Licensed: The term "licensed" means authorized by the state 
to perform the acts or provide the services in question. The 
term refers to individuals who have successfully submitted to a 
state process and gained state approval, either to engage in a 
profession as defined under state law or to use a title that is 
protected under state law. The term as used in this statute is 
to be broadly construed to include individuals who are 
"licensed," "certified," "registered," or otherwise authorized 



under state law to engage in a profession or use a title. For 
purposes of this statute, a state has licensing requirements even 
if its process incorporates by reference, to a greater or lesser 
degree, the processes of private credentialing organizations or 
associations. 

(5) Health Plan: The term "health plan" means the entity that 
assures payment for health care services pursuant to a written 
agreement. The entity may be a single organization that both 
assumes financial risk and directly provides health care services 
to its members; or it may be an organization that assumes 
financial risk but contracts with health care professionals or 
groups of health care professionals, provider networks, and 
institutions or groups of institutions, to provide health care 
services to its members. The written agreement includes but is 
not limited to, a policy of health insurance, a contract of a 
service benefit organization, or a membership agreement with a 
health maintenance organization or other prepaid health plan, and 
also includes an employee welfare benefit plan or a multiple 
employer welfare plan (as such terms are defined in section 3 of 
the Employee Retirement Income Security Act of 1974). 

(6) Secretary: The term ''Secretary" means the Secretary of the 
United States Department of Health and Human Services. 

III. Obligations of Health Plans: (a) Prohibition of 
discrimination against any group of health care professionals: 
When selecting among health care professionals for membership in 
a provider network, a health plan shall not exclude the services, 
or limit the participation, of any health care professional 
authorized by state law to provide a covered health professional 
service, on the basis of the type, class, or category of health 
care professional. In selecting providers to participate in 
their provider networks, health plans shall ensure that provider 
networks have a sufficient number and range of health care 
professionals, specialties, and practice settings to provide 
adequate access to the standard benefit package. In selecting 
providers to participate in their provider networks, health plans 
shall use criteria that include the number, capacity, and 
geographic distribution of all health care professionals within 
the service area of that health plan. 

(b) Each health plan has an obligation to deliver services in a 
cost-effective manner, as measured in part by the types of health 
care professionals that the health plan uses to deliver services. 

IV. Obligations of third-party payors: (a) It shall be unlawful 
for any third-party payor to refuse reimbursement to any health 
care professional who has provided services covered by the 
patient's policy or contained in the standard benefits package 
and who, in performing such services, has acted within the scope 
of his profession as recognized under the law of the state where 
that professional is authorized to practice. A health care 
professional may be acting within the scope of his profession 



even if the service provided is also within the authorized scope 
of practice of another health care professional. 

(b) Third-party payers may refuse to reimburse health plans that 
repeatedly fail to deliver services in a cost-effective manner or 
repeatedly fail to use cost-effective health care professionals 
to deliver health services. 

v. Obligations of States: (a) States shall monitor health plans 
to ensure that they deliver health services in a cost-effective 
manner and use cost-effective health care professionals to 
provide care, especially primary and preventive services. 

(b) Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his own profession as defined under 
state law. 

(c) In any cases, disputes, or controversies raising the issue 
of the authorized scope of practice of a health profession, the 
state licensing board for that profession, or, in the absence of 
a state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

VI. Identification of barriers to practice: (a) In order to 
promote high quality health care services that are cost­
effective, it is national policy that there be no group-based 
exclusions of any type of health care professional from 
participation in health plans or provider networks. The 
following practices contradict this national policy, whether or 
not they are authorized by state or federal law or regulations: 

(1) Any limitations on the prescriptive authority of health care 
professionals who are authorized to prescribe under state law, 
except for those limitations established exclusively by the state 
licensing board or agency responsible for defining the scope of 
practice of that health care profession. 

(2) Any provision of state law that defines the scope of practice 
of one health care profession, or any acts within the authorized 
scope of practice of a health care profession, as requiring the 
supervision or collaboration of a health care professional 
licensed in a different profession. 

(3) Any provision of state law that authorizes certain activities 
for a given health care profession only in specified geographic 
locations. 

(4) Any limitations on the ability of members of any health care 
profession to obtain professional liability insurance, including 
surcharges, unless those limitations are justified by actuarial 



data that support the limitations on the basis of the claims 
experience against that profession. 

(5) Any limitations on the ability of any health care 
professional to obtain professional liability insurance, 
including surcharges, that are based on that professional's 
decision to work with another type of health care professional, 
unless those limitations are justified by actuarial data that 
support such limitations. 

(6) Any limitations on the ability of a health care professional 
to obtain institutional privileges appropriate to his authorized 
scope of practice, unless those limitations are justified by 
criteria other than the professional's type of license. 

(b) As used in this part, "state law" means state statutes, 
state regulations, caselaw recognized by the courts of the state, 
and any rulings or opinions issued by any state agency that have 
the force of law. 

(c) If by [insert date 5 years after enactment of this 
provision), a state has failed to demonstrate to the satisfaction 
of the Secretary that it has taken all legal steps necessary to 
eliminate the anticompetitive practices specified above, 
including amending state law that creates or authorizes any such 
practices, the Secretary is authorized to withhold federal funds, 
including payment for services provided to Medicare and Medicaid 
beneficiaries, to that state or to providers and health care 
professionals providing health care services in that state. 

(d) The Secretary shall establish by regulation: (1) a process 
for having states demonstrate that they have taken all legal 
steps necessary to eliminate the anticompetitive practices 
specified above, including amending state law that creates or 
authorizes any such practices; and (2) a process for withholding 
federal funds to states that have failed to demonstrate to the 
satisfaction of the Secretary that they have failed to take such 
steps by (insert date 5 years after enactment of this provision.] 

EHH:g:lehhlantidisc.kg 
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MEMORANDUM 

TO: Brian Biles. Jennt1er Klein 

FRJt.t Bob St. Peter 

DATE: June 23. 1994 

SUBJ: restrictive state practice laws 

Attached is the latest draft of the language on override of restrictive 
state practice laws. It reflects a few changes from the previous draft 
which you both reviewed. First, it does not specify exactly which 
practitioners are covered by this clause (going back to the original HSA 
language). We need to know from you who are the group$ that are most 
invested In this? David didn't want to list providers and risk making some 
angry that they are in and some angry that they are out. We have been 
receiving letters from groups Hke physical therapists and lab technicians 
that do NOT want this language in the bill. Who are the groups that 00 
want this in, and do you think we should be more explicit in limiting it to 
these groups? Or do you favor leaving it very broad? We assume that 
nurse practitioners, CNMs, nurse anesthetists, clinical nurse specialists, 
and PAs are the ones invested. 

Secondly, the issue of the ability of Federal law to limit a state's ability 
to enforce or establish laws of this type was worrisome to some. The 
language has been changed so that the Secretary is expected to determine 
compliance with the regulations. Does this h11ve enough teeth in it to do 
what we want it to do? Are there better options? Your input would be 
appreciated. Please call me or Van with any comments. Thanks. 

~------------------
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Purpose: To clarify thP. application of pro'llisions rela.ting w 
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s. 
To ensure individu.a.l and fRIDily security throu~h health eare 

coverage for all Americans in a .inanncr ths.t. contains 
the rate of growth in health oare cost.g and promotP.s 
respon~ible health insu.ranae practice&, to promote chuioe 
in health r.a1"", and to P.nsw·~ and prorecl the health 
care of all Americans. 
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Ordell!d to lie n.n lhe table and to be printed 

mt~udcd t(l be proposed by 
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---··--· 

l Htrike section 1161 and insert the following nt:!w sec-

2 tic;in: 

3 SEC. 1 Ult. OVEIUUDJI: o:r RESTruCTIVE 8'rATE PRACTICE 

4 

3 

6 211u.re or otherwis~, restrict the praatice of p{~tioners be-
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1 (b} REGULA'l'lUNS.-

~L.C. 

2 

2 (1) IN GF.NERAL.-Thc Secretary shall promul· 

3 gate n>.gulations to implP.meut subsection (a). ·rn e&· 

4 tabli11hing such regulations, the Secretary shall in-

s cludP. ill the notices puhlii>hed under thi~ sect.ion a 

6 J.escription of St.ate policies that are determined t1J h IJ :i(o-;'..--'i 1--H J 1 >yVvf 

7 restrict the practice of praotitionerl$ heyond that 'I I ' 

~:~ w i 

8 which is justified by the edueJLt.ion and training 0£ 

9 sur.h practitioners. In clevelaping 1meh 1~~ations 

10 the Secretary shall consult withe a.nd S-la-te--1--4-

11 li<'.e.using boord..ci with jurisdiction over gqch practi· 

12 tioncn. 

13 (2) PnETjThfiNARY NOTICE.-Not ls.tcr than 

14 July l 1 1996, the Secretary shall publi~h ill Lhe Fcd-

IS enu Register a prelimin~ry noti~ of the repiat.iun 

16 under i1aragraph (l) fol" public comment. 

17 (3) FINAL NOTIC.ll:.-Not hi.ter than Decem.b~r 

18 31, J 996, the Secretary shall publii;b a final noticP. 

19 or the regulations under paragraph (1) th.at takes 

20 into consideration public comments i·eceived. 

21 (c) PRomBITION.-Effee!tive on the datR. I.hat is 2 

22 years aft.ei.· the date of the publication of the final notice 

23 under subsection (b){3), the Seci-etary shall develop and 

24 implemf!'Tl.t proocdutes t;o determine whelher a State is in 

·-··-·--·--· 



• 
TO 

94552878 P.05 

JUN-23-1994 12:30 FROM 
.... •.. 

O:\BAI\BAI94.839 S.L.C. 

3 

1 compliance with the regulations promulgated under sub-

2 section (b) . 

3 (d) DIGEST OF LAws.-

4 (1) IN GENERAL.-Not later than 12 months 

5 after the date of enactment of this Act, the Sec-

6 retary shall develop a digest of State laws, regula-

7 tions and practices pertaining to the licensure and 

8 scope of practice of practitioners. 

9 (2) ANNUAL UPDATES.-The digest under para-

10 graph (1) shall be updated at least annually. 

11 (3) CoNTENTS.-The digest under paragraph 

12 (1) shall indicate which State laws, regulations and 

13 practices appear to unduly restrict the scope of prac-

14 ·· tice for practitioners. 

15 ( 4) LEGAL ASSIST.ANCE.-The Secretary shall 

16 ensure that appropriate technical assistance is avail-

17 able to States for the purpose of complying with the 

18 provisions of this section. 

(G. J ·. 
. ' 
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Jen Klein 
Sharman Stephens, Lisa Rovin 
Health Professions Related Provisions In HSA 

June 28, 1994 

Background: The HSA Provisions 

The HSA contains four provisions related to health professionals: 

(1) Section 1112. Services of Health Professionals -
defines health professional to mean "an individual who 
provides health professional services." The term "health 
professional services" is then defined to mean "professional 
services that -- (A) are lawfully provided by a physician; 
or (B) would be described in subparagraph {A) if provided by 
a physician, but are provided by another person who is 
legally authorized to provide such services in the State in 
which the services are provided." 

(2) Section 1161. Override of Restrictive State Practice 
Laws - "No State may, through licensure or otherwise, 
restrict the practice of any class of health professionals 
beyond what is justified by the skills and training of such 
professionals." 

(3) Section 1322(b) (2) Fee-For-Service Plan Defined -
defines a FFS plan as a plan that 11 (i) provides coverage for 
all items and services included in the comprehensive benefit 
package that are furnished by any lawful health care 
provider of the enrollee's choice . __ (ii) makes payment 
to such a provider without regard to whether or not there is 
a contractual arrangement between the plan and the provider. 

(4) Section 1407. Preemption of Certain State Laws Relating 
to Health Plans - exempts non fee-for-service plans or 
components of plans from state laws which prohibit or 
restrict plans from limiting the number and type of health 
care providers who participate in the plan. 

!L Issues 

These provisions, and the interactions between them, have raised 
a number of issues, including: 

A. How can it be determined what services are justified by a 
professional's 11 skills and training 11 ? 

· Litigation. It is unclear how to determ~~e what services 
are justified by a professional's "skills and training." 
This would invite litigation, which would (1) be expensive, 
and (2) leave clinical judgements to the courts (arguably 
the least qualified to make such determinations) -
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· Federalization. The lack of clarity in this phrase has 
already invited attempts to create federal practice 
standards (we have seen language from two committees which 
would have this effect) . The Federal government has 
traditionally left the responsibility for health 
professional licensure and regulation to states. 
movement to establish federal practice standards 
represent a significant change in federal pplicy 

The 
would 
and role. 

3 

B. These provisions make fee·for-service plans vulnerable to 
the claims of any health-related provider with a state license 
(e.g., dance therapists, herbalists). There is concern that the 
openness of the provision will result in either the fee schedule 
inadequately paying traditional health professio~als (e.g., 
physicians) and thus the lack of providers participating in fee­
for-service plans, or the unwillingness of insurers to offer fee­
for-service plans. 

c. There are fears that these provisions could be used to argue 
that certain health professionals are granted an entitlement to 
be paid for any services they lawfully render by any health plan. 
For example, if a managed care plan choses to cover local 
anesthesia when rendered by a physician but not when rendered by 
a nurse anesthetist, could the NA'S sue under these provisions? 

II. ~ossible Solutions 

In response to these issues, staff have attempted to "brainstorm" 
other possible approaches to dealing with health professions. 

The HSA took the approach of not naming specific'~ professionals 
ocher than physicians. 'I'he major alternative ~pproaches that 
have been identified would involve specifying types of health 
professionals. The actual vehicle for specifying the 
professionals can vary, to be more or less consistent with the 
stated goals of the current HSA structure. · 

'. ;., 

Similarly, the HSA assumes that federal action i~ necessary to 
pre-empt restrictive state laws (in large part because the local 
medical societies are more effective lobbying at the state level 
than the representatives of potential competing professionals) . 
However, in recent meetings we have heard concerns from 
nonphysician health professional groups which compete with one 
another. Certain therapists' groups may worry that nurses are 
encroaching on their territory, lab techs may not want 
uncertified persons encroaching on their functions, dentists fear 
competition from hygienists, etc. In light of these concerns, we 
may want to revisit our original thinking. 

.; 
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Option 1: Modify Benefit Package to List Covered Health 
Professions and Eliminate the Override 

4 

While this is clearly an option, it is the most inconsistent with 
the original thrust of the HSA, which is not to name specific 
health professionals in the benefit package. The HSA intent has 
been to encourage efficient delivery of care under private health 
insurance. Because the incentive of the HSA is for insurance 
plans to deliver care more effectively, plans will be encouraged 
to select those services and professionals that efficiently 
promote health. It is thought that this flexibility, supported 
by quality performance reports that tell consumers and providers 
about health outcomes and consumer satisfaction, will broaden 
opportunities for a broad range of health professionals in a 
reformed health care system. If health professionals were 
specifically named in the HSA benefit package the incentives to 
move to a broader array of health professionals would be stymied. 

In listing the specific professionals to be covered in the 
benefit package some of the need for the override is lessened, 
since the specific practitioners who are eligible for 
reimbursement are named. 

Option 2: Do Not Change the Health Professions Language in 
the Benefit Package; Amend the Definition of FPS 
Plan to Specify the Minimum Set of Professionals 
that a FPS Plan Must Provide Access To; and 
Eliminate the Override Provision 

By not changing the benefit package health prof e~sions provision 
the incentives for efficient use of health professionals remains, 
and the evolving nature of services deliverya· ·ot stymied. 
Changing the definition of FFS to specify a inim set of 
professionals to be covered protects FFS pla "--' ·-- - claims for 
entitlement to reimbursement from service providers not currently 
part of the typical health insurance market. The minimum 
specification approach does not preclude a FFS health plan from 
then choosing other efficient and effective health providers. 

(Note: The language in the definition might need to be 
something like "provides coverage for all items and services 
included in the comprehensive benefit package that are 
furnished or ordered by a physician or 
by ... (specified list of other health professionals).") 

Again since specific practitioners are named within the context 
of FFS some of the need for the override provision is lessened, 
and its elimination would help to avoid some of the problems that 
have been identified. · .. ·· 
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the Benefit-Package; Amend the overr~u~ ~~~---ion 
to Specify the Professional Groups to Which it 
Applies; and Define the FPS Plan to Provide Access 
to the Health Professionals Cover~d by the 
Override Provision 

This option was developed in response to the potential political 
need to retain the override provision. By specifying the 
professional groups covered by the override at least the complete 
openness of the current override provision is curtailed. 

Option 4: Amend Only the Override Provision to Specify a 
Limited Number of Professional Groups to Which it 
Applies 

This option is similar to option three but avoids getting into 
the are~ of specifying types of providers eligible for fee-for· 
service reimbursement. This approach addresses the specific 
issue raised most strongly by the two professional groups (nurses 
and psychologists), without involving more controversial 
measures. However, it then does not address the issue of the 
openness of the benefits package and the vulnerability of fee­
for- service plans. 

Option 5: Eliminate the Override Provision Only 

This option would avoid listing professionals. . It would not 
curtail the openness of the benefits package provisions, but at 
least it would prevent further expansion of covered providers. 
In addition, listing only certain professionals implies that we 
condone state limits on the scope of practice of other practitio­
ners beyond the limits inherent in their skills and training. It 
may be better to drop the preemption altogether:than to preempt 
for only certain licensed professionals and leave other licensed 
professionals worse off than before reform. 

III. Specifying Health Profes§ionals 

If Option 1, 2, or ~~f:tchosen, which health professionals should 
be specified and what is the rationale for the selection? 

While the identification of specific health professionals will 
cause controversy, to the extent that the list chosen 
incorporates the major health professional groups currently 
eligible for health insurance reimbursement there is less likely 
to be significant problems. 

Furthermore, as the problems of the override are: becoming more 
apparent there may be support for some better d~lineation of the 
health professions involved. If either options 2 or 31\from above 

CrL\ 
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(i.e., do not specify the professions in the benefit package) are 
selected the case can be made that these modifications do not 
alter the incentives for health care plans, anq' in particular 
managed health care plans, to select those services and 
professionals that efficiently promote health. The Options 2 and 
3 modifications proposed do not change the opportunity to broaden 
the range of health professionals in a reformed pealth care 
system. ' 

Three major options for selection have been identified. Rather 
than relying on one single approach, it might be possible to 
justify an approach that looked for commonality between the 
various listings. In addition, depending upon which of the above 
options is selected the specific list of professionals may 
change. For example, the appropriate list for the benefit 
package might be different than that for preemption. 

Option 1 -- Medicare. Use existing Medicare providers who can 
independently bill for services. However, there is some concern 
about basing the selection on Medicare because Medicare limits 
the services which nonphysician health professionals may provide 
and the circumstances under which they may be paid. These 
limitations may be appropriate for Medicare, because Medicare 
pays providers directly on a fee-for-service bas~s. They are 
less apt for purposes of defining covered bene~its (or the scope 
of a federal preemption) in a reformed health care system 
intended to give health plans more leaway in determining the mix 
of health professionals which best meet their enrollees' needs. 

Medicare provides direct billing for the following types of 
professionals: 

a. physicians, and the following professionals which are 
included in the definition of physician: 

dentists 
optometrists 
podiatrists 
chiropractors 

b. Medicare's billing rules also include coverage for: 
physician assistants 
nurse practitioners 
clinical nurse specialist 
nurse-midwives 
certified registered nurse anesthetists 
clinical psychologists 
clinical social workers .... 
physical and occupational therapists working 

in an independent practice (In order for 
services to be covered patient must be 
under the care of physician with plan of 
care periodically revie~ed by physician. 
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There is a $ limit on what can be billed 
under independent. practice.) 

Note: speech therapy cannot be done in 
independent practice under Medicare 

Option 2 -- Blue Cross/Blue Shield FEHBP. Use existing BC/BS 
FEHBP. This esse·ntially yields a vary similar group of 
professionals except for physician assistants, physical 
therapists, and occupational therapists. 

a. physicians, which BC/BS defines as doc~ors of: 
medicine 
osteopathy 
dental surgery (D.D.S) 
medical dentistry (D.M.D.l 
pediatric medicine 
optometry 

b. other covered providers who may render services without 
the supervision of a physician 

qualified clinical psychologist 
nurse midwife 
nurse practitioner/clinical specialist 
clinical social worker 

c. in medically underserved areas (which are certain 
designated states) BC/BS goes on to include any licensed 
medical practitioner when performing covered services within 
the scope of their license or certification 

Option 3 -- Most Common State Mandates 

The 1992 "Mandated Benefits Manual" produced by.Scandlen 
Publishing, Inc. reports the fallowing: · ··· 

Covered Providers 

Optometrists 
Chiropractors 
Dentists 

Psychologists 
Podiatrists 

Social Workers (LCSWs) 
Osteopaths 
Nurse Midwives {CNMs) 
Nurse Practitioners 

Number of States 
With Mandated Benefits 

46. 

45 
43 

39 
37 

23 
19 
19 
17 
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Nurses (RNs) 

Licensed Health Professionals 
Nurse Anesthetists (CRNAs) 
Nurses, Psychiatric 
Professional Counselors 
Speech Therapists 
Acupuncturists 
Physical Therapists 
Occupational Therapists 
Oral Surgeons 
Naturopaths 

12 

10 
9 
9 
8 
B 
7 
7 
5 
3 
2 

iai 0071007 

a 
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Dear Senator Mikulski: 
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Thank you for your letter regarding our earlier correspondence on 
the role of alternative health care providers, such as 
acupuncturists. I am pleased you found the previous information 
helpful. 

As to your request about covered alternative health care 
modalities, the President's Health Security Act (the HSA) 
specifies a broad range of medically necessary or appropriate 
services in the benefit package, including such serv.ices as 
inpatient and outpatient hospital care, clinical preventive 
services, mental illness and substance abuse services, outpatient 
rehabilitation services, hospice care, home health care, extended 
care, and services of health professionals. The HSA does not 
specify the particular types of health professionals who can 
provide covered services. As is the case today these decisions 
are left to States through licensure and health plans through 
negotiations with providers. Under the HSA, States would 
continue to maintain their licensure and certification role. The 
President's plan does not envision a role for health alliances in 
the determination of covered services and professionals. 

The intent of the HSA is to encourage efficient delivery of care 
through private health insurance. It is our hope that as we 
change incentives for insurance plans to deliver care more 
effectively, plans will be encouraged to select those services 
and professionals that effectively and efficiently promote 
health. We believe that this flexibility, supported by quality 
perf onnance reports that tell consumers and providers about 
health outcomes and consumer satisfaction, will broaden 
opportunities for a broad range of health profes~ionals in a 
reformed heal th care system. . '· 

You also asked about how determinations of "medical necessity" 
are to made. It is the intention of the HSA to cover those 
services that are medically necessary or appropriate and that 
these decisions remain primarily between providers and their 
patients. As you know, both public and private payers currently 
use the concept of medical necessity in making coverage 
determinations and it is expected that this practice would 
continue under health reform. In addition, the HSA provides 
authority for the National Health Board to promulgate regulations 
regarding items or services that the Board determines are not 
medically necessary or appropriate. The Board may also 
promulgate regulations or establish guidelines as may be 
necessary to assure uniformity in the application of the 
comprehensive benefit package across all health plans. Finally, 

-Se~ ?/~::,:~~ i Q ~A~'~ r::~'v-J/ dlf 
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it is important to note that the HSA provides specific provisions 
for review of benefit determinations for persons dissatisfied 
with health plans determinations of coverage. 

Finally, with regard to your inquiry about qualifications for 
health plan "gate keepers," you are correct that the President's 
Health Security Act does not "mandate that approval be given by 
an allopathic physician or allopathically traine9 nurse, nor that 
allopathic medical criteria be used for approval~" The HSA does 
require that heal th plans disclose the protocols ·'used by the plan 
for controlling utilization and costs. As part of the HSA's 
quality management and improvement provisions, development of 
procedures for evaluating the clinical appropriateness of 
protocols used to manage health service utilization is included 
as one of the areas for the dissemination of practice guidelines. 

I hope that this information is helpful. I appreciate your 
interest in health care reform, and look forward to continued 
discussions with you as we work with Congress to assure that 
every American is guaranteed access to comprehensive quality care 
through private insurance. 

Sincerely yours, 

Donna E. Shalala' 
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The Honorable Donna E. Shalala 
Secretary, Department of Health and 

Human Services 
200 Independence Avenue, SW 
Washington, DC 20201 

Dear Secretary Shalala: 

Thank you for your prompt response to my letter of April 25, 
1994, with regard to the role alternative health care providers, 
such as acupuncturists, would have under the President's health 
care plan. I have conveyed your response to the acupuncture 
community in a presentation I made to their national convention on 
April 29 in Crystal City. 

Discussions following that meeting have 
concerns about which I seek your clarification. 
President's plan to mean that: 

focused several 
I understand the 

1. Determination as to whether alternative health care 
modalities are covered is to be made at the state level 
or by a particular insurance alliance or program. Such 
determinations would be made on the basis of research 
demonstrating cost effectiveness of outcomes. 

2. Services are covered when they are determined to be 
beneficial to the restoration or maintenance of good 
health for an individual and that the words "medical 
necessity" are understood in the sense of benefit to the 
health of the patient and are not limited to currently 
understood determinations of allopathic medicine. 

3. While individual health plans may keep the role of gate 
keeper and require prior approval for referral to an 
alternative health care provider, there is no mandate that 
approval be given by an allopathic physician or 
allopathically trained nurse, nor that allopathic medical 
criteria be used for approval. 
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4. Determination of whether such practices are used would 
not be a function of the national health board established 
by the President's plan. 

I would appreciate your confirmation of my understanding of 
these issues. 

Sincerely, 

Barbara A. Mikulski 
Chair, Subcommittee on Aging 
Committee on Labor and 
Human Resources 
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Virginia Trotter Betts. JD, MSN. RN 
Presidenl 

TO: 

FROM: 

DATE: 

RE: 

Jennifer L. Klein 
Special Assistant to the President 

Chris deVries 
Governmental Affairs 
(202) 651-7084 
FAX 554-0189 

Beth H. Hadley 
Policy, Economics, & Practice 
(202) 651-7059 

June 10, 1994 

Section 1161 

Shirley A. Girouard. PhD, RN. FMN 
Executive Direclor 

I understand you are working on the "override" provision in the Health Security Act that pertains to 
restrictive state practice acts for health care providers. As there has been a lot of confusion over this 
issue, I want to share with you some of the discussions we have had with the Senate Labor and 
Human Resources Committee on this issue. 

As written, Section 1161 is vague, at best. The American Nurses Association (ANA) is in support of 
language in health care reform that would 1) ensure that health plans could not discriminate against 
any type or class of provider and 2) remove arbitrary barriers to practice for advanced practice 
nurses. For these reasons, we developed specific language to address these two issues (see 
attachments). However, Section 1161 as drafted, does not accomplish that task. 

It is our understanding, however, that some Administration and Congressional representatives are 
examining whether Section 1161 (override) should be restricted to advanced practice nurses and 
physician assistants and that the Federal override in terms of state practice laws should be specified. 
ANA agrees with that interpretation or alteration of the override section. We have developed specific 
language pertaining to the barriers that advanced practice nurses face within state law that are not 
related to their ability to deliver services or their educational level. In addition, we have drafted 
some brief "talking points" on why the Federal government should override state law in this particular 
instance. I hope you find this material useful. 

Please do not hesitate to call either Beth or me at the above numbers, if we can be of any additional 
assistance. 

Thank you. 

Attachments: (3) 
cc: Becky Franck 

The US Member of the International Council of Nurses 
ANA - An Equal Opportunity Employer 
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ATTACHMENT ONE r-

(Taken from draft language developed by ANA on non-discrimination toward health care 
providers and barriers to practice) 

VI. Identification of barriers to practice: "(a) In order to promote high quality health care 
services that are cost-effective, it is national policy that there be no group-based exclusions of 
any type of health care professional from participation in health plans or provider networks. 
The following practices contradict this national policy, whether or not they are authorized by 
state or federal law or regulations: 

( 1) Any limitations on the prescriptive authority of health care professionals who are 
authorized to prescribe under state law, except for those limitations established exclusively by 
the state licensing board or agency responsible for defining the scope of practice of that health 
care profession. 

(2) Any provision of state law that defines the scope of practice of one health care profession, 
or any acts within the authorized scope of practice of a health care profession, as requiring the 
supervision or collaboration of a health care professional licensed in a different profession. 

(3) Any provision of state law that authorizes certain activities for a given health care 
profession only in specified geographic locations. 

(4) Any limitations on the ability of members of any health care profession to obtain 
professional liability insurance, including surcharges, unless those limitations are justified by 
actuarial data that support the limitations on the basis of the claims experience against that 
profession. 

(5) Any limitations on the ability of any health care professional to obtain professional 
liability insurance, including surcharges, that are based on that professional' s decision to work 
with another type of health care professional, unless those limitations are justified by actuarial 
data that support such limitations. 

(6) Any limitations on the ability of a health care professional to obtain institutional 
privileges appropriate to his authorized scope of practice, unless those limitations are justified 
by criteria other than the professional' s type of license. 

(b) As used in this part, "state law" means state statutes, state regulations, caselaw recognized 
by the courts of the state, and any rulings or opinions issued by any state agency that have the 
force of law. 

(c) If by [insert date 5 years after enactment of this provision], a state has failed to 
demonstrate to the satisfaction of the Secretary that it has taken all legal steps necessary to 
eliminate the anticompetitive practices specified above, including amending state law that 
creates or authorizes any such practices, the Secretary is authorized to withhold federal funds, 
including payment for services provided to Medicare and Medicaid beneficiaries, to that state 
or to providers and health care professionals providing health care services in that state. 



( d) The Secretary shall establish by regulation: ( 1) a process for having states demonstrate 
that they have taken all legal steps necessary to eliminate the anticompetitive practices 
specified above, including amending state law that creates or authorizes any such practices; 
and (2) a process for withholding federal funds to states that have failed to demonstrate to the 
satisfaction of the Secretary that they have failed to take such steps by [insert date 5 years 
after enactment of this provision.]" 



ATTACHMENT TWO 

Following are some "talking points" on the need for the removal of these barriers 

• State licensure laws create enormous inefficiencies in the health care market. Nevertheless 
because the licensure of health professionals is traditionally the domain of the states, there are 
steps short of pre-emption that the Federal government can take to encourage the better use of 
health professionals. The Federal government has a strong interest in doing this action 
because of its role as a primary payer and player in the health care market. 

• The standards for each health care profession are increasingly becoming national rather than 
local standards. In medicine, for example, the "community standard" of appropriate care has 
been increasingly eroded in malpractice cases. The same logic applies to other health care 
professions (i.e., what is appropriate care does not vary from state to state). For this reason, 
it makes sense to have the Federal government set some guidelines with respect to licensure. 

• State licensure laws often prevent nurses from functioning as substitutes for physicians in 
many situations where more than one health care professional could treat the patient. This 
situation is especially true for primary care services where numerous studies have concluded 
that much of the primary care delivered by physicians could be delivered by advanced 
practice nurses. 

• Requiring supervision of an advanced practice nurse by another professional category 
increases the expense of any services delivered since the physician will have to be reimbursed 
for the supervisory of collaborative responsibility, regardless of whether this requirements 
adds any value to the advanced practice nursing services. 

• It is antithetical to a concept of a profession to have the professional legally defined in 
statute or regulation as requiring the supervision of another professional. For example, a 
statutory or regulatory requirement of supervision or collaboration leaves unclear whether 
prescribing is within an advanced practice nurse's authorized scope of professional practice. 
These kinds of legal requirements confuse the state of the law and increase the cost of health 
care. 

• Any state laws that restricts the advanced practice nurse's ability to receive reimbursement 
based on a geographic or site restriction (i.e., rural versus urban; nursing home versus 
hospital) is completely unrelated to the competence of that advanced practice nurse and should 
be prohibited by Federal law. If a nurse is a competent to perform a service in one setting, 
she is completely competent in another health care delivery site. 

• The greater use of advanced practice nurses will not necessarily increase health care costs 
because: (i) many of these services are already performed by the advanced practice nurse, but 
are billed for by the physician at the physician's rate; (ii) studies have shown that advanced 
practice nurses are highly cost effective, especially when delivering primary care; and (iii) the 
increased demand for services that will result from universal coverage cannot be met without 
better utilization of advanced practice nurses and it will cost more to meet this new demand if 
physician services are solely relied upon. 



-----··----,-Ii', ATTACHMENT THREE \ 

Prohibition of discrimination in the use of health care 
professionals 

x. sense of conqrass: (a) It is the sense of Congress that: 

(1) The provision of quality health care services in this 
country could be achieved in a more cost-effective manner. 
(2) Many third-party payers refuse to reimburse for numerous 
services that are competently provided by nonphysician providers. 
(3) Many health plans refuse to include nonphysician providers 
on their panels or in their networks for reasons that are 
unrelated to quality of care or protection of the public. 
(4) Increasing the public's access to health care services, 
particularly to preventive and primary care services, cannot be 
achieved without better utilization of nonphysician providers. 
(5) Artificial legal barriers currently prevent true 
competition among health care professionals, limit patient 
choice, prevent the reasonable substitution of health care 
professionals in the provision of services, and force care to be 
delivered inefficiently and in expensive settings. 
(6) The purpose of licensing health care professionals by the 
states is to protect the public and not to create legal 
monopolies that benefit any licensed profession. 

XX. Definitions: (a) As used in this part: 

(1) Health care professional: The term "health care 
professional" means any individual who is licensed or otherwise 
authorized under state law to furnish health care items or 
services in the state. 

(2) Third-party payer: The term "third-party payor" means any 
entity, public or private, that reimburses health care 
professionals and institutional and other providers for the 
provision of services to beneficiaries of a policy, contract, or 
program sold or administered by that entity. 

(3) Provider network: The term "provider network" means the 
group of health care professionals chosen by a health plan or 
third-party payer to provide the standard benefits package, or 
the services covered under an insurance policy or publicly funded 
program, to the health plan's subscribers, or to the 
beneficiaries of a policy, contract, or program sold or 
administered by the third-party payer. 

(4) Licensed: The term "licensed" means authorized by the state 
to perform the acts or provide the services in question. The 
term refers to individuals who have successfully submitted to a 
state process and gained state approval, either to engage in a 
profession as defined under state law or to use a title that is 
protected under state law. The term as used in this statute is 
to be broadly construed to include individuals who are 
"licensed," "certified," "registered," or otherwise authorized 
under state law to engage in a profession or use a title. For 



purposes of this statute, a state has licensing requirements even 
if its process incorporates by reference, to a greater or lesser 
degree, the processes of private credentialing organizations or 
associations. 

(5) Health Plan: The term "health plan" means the entity that 
assures payment for health care services pursuant to a written 
agreement. The entity may be a single organization that both 
assumes financial risk and directly provides health care services 
to its members; or it may be an organization that assumes 
financial risk but contracts with health care professionals or 
groups of health care professionals, provider networks, and 
institutions or groups of institutions, to provide health care 
services to its members. The written agreement includes but is 
not limited to, a policy of health insurance, a contract of a 
service benefit organization, or a membership agreement with a 
health maintenance organization or other prepaid health plan, and 
also includes an employee welfare benefit plan or a multiple 
employer welfare plan (as such terms are defined in section 3 of 
the Employee Retirement Income Security Act of 1974). 

(6) Secretary: The term "Secretary" means the Secretary of the 
United States Department of Health and Human Services. 

III. Obliqations of Health Plans: (a) Prohibition of 
discrimination against any group of health care professionals: 
When selecting among health care professionals for membership in 
a provider network, a health plan shall not exclude the services, 
or limit the participation, of any health care professional 
authorized by state law to provide a covered health professional 
service, on the basis of the type, class, or category of health 
care professional. In selecting providers to participate in 
their provider networks, health plans shall ensure that provider 
networks have a sufficient number and range of health care 
professionals, specialties, and practice settings to provide 
adequate access to the standard benefit package. In selecting 
providers to participate in their provider networks, health plans 
shall use criteria that include the number, capacity, and 
geographic distribution of all health care professionals within 
the service area of that health plan. 

(b) Each health plan has an obligation to deliver services in a 
cost-effective manner, as measured in part by the types of health 
care professionals that the health plan uses to deliver services. 

IV. Obliqations of third-party payors: (a) It shall be unlawful 
for any third-party payer to refuse reimbursement to any health 
care professional who has provided services covered by the 
patient's policy or contained in the standard benefits package 
and who, in performing such services, has acted within the scope 
of his profession as recognized under the law of the state where 
that professional is authorized to practice. A health care 
professional may be acting within the scope of his profession 
even if the service provided is also within the authorized scope 



of practice of another health care professional. 

(b) Third-party payers may refuse to reimburse health plans that 
repeatedly fail to deliver services in a cost-effective manner or 
repeatedly fail to use cost-effective health care professionals 
to deliver health services. 

v. Obliqations of States: (a) States shall monitor health plans 
to ensure that they deliver health services in a cost-effective 
manner and use cost-effective health care professionals to 
provide care, especially primary and preventive services. 

(b) Notwithstanding any state law to the contrary, no health care 
professional may be found to have engaged in the unauthorized 
practice of any other profession for performing any acts that 
fall within the scope of his own profession as defined under 
state law. 

{c) In any cases, disputes, or controversies raising the issue 
of the authorized scope of practice of a health profession, the 
state licensing board for that profession, or, in the absence of 
a state licensing board for that profession, the state 
administrative agency regulating that profession, shall have 
primary jurisdiction to determine the appropriate scope of 
practice for that health profession. 

vx. Identification of barriers to practice: (a) In order to 
promote high quality health care services that are cost­
effective, it is national policy that there be no group-based 
exclusions of any type of health care professional from 
participation in health plans or provider networks. The 
following practices contradict this national policy, whether or 
not they are authorized by state or federal law or regulations: 

(1) Any limitations on the prescriptive authority of health care 
professionals who are authorized to prescribe under state law, 
except for those limitations established exclusively by the state 
licensing board or agency responsible for defining the scope of 
practice of that health care profession. 

(2) Any provision of state law that defines the scope of practice 
of one health care profession, or any acts within the authorized 
scope of practice of a health care profession, as requiring the 
supervision or collaboration of a health care professional 
licensed in a different profession. 

(3) Any provision of state law that authorizes certain activities 
for a given health care profession only in specified geographic 
locations. 

(4) Any limitations on the ability of members of any health care 
profession to obtain professional liability insurance, including 
surcharges, unless those limitations are justified by actuarial 
data that support the limitations on the basis of the claims 



experience against that profession. 

(5) Any limitations on the ability of any health care 
professional to obtain professional liability insurance, 
including surcharges, that are based on that professional's 
decision to work with another type of health care professional, 
unless those limitations are justified by actuarial data that 
support such limitations. 

(6) Any limitations on the ability of a health care professional 
to obtain institutional privileges appropriate to his authorized 
scope of practice, unless those limitations are justified by 
criteria other than the professional's type of license. 

(b) As used in this part, "state law" means state statutes, 
state regulations, caselaw recognized by the courts of the state, 
and any rulings or opinions issued by any state agency that have 
the force of law. 

(c) If by [insert date 5 years after enactment of this 
provision), a state has failed to demonstrate to the satisfaction 
of the secretary that it has taken all legal steps necessary to 
eliminate the anticompetitive practices specified above, 
including amending state law that creates or authorizes any such 
practices, the Secretary is authorized to withhold federal funds, 
including payment for services provided to Medicare and Medicaid 
beneficiaries, to that state or to providers and health care 
professionals providing health care services in that state. 

(d) The Secretary shall establish by regulation: (1) a process 
for having states demonstrate that they have taken all legal 
steps necessary to eliminate the anticompetitive practices 
specified above, including amending state law that creates or 
authorizes any such practices; and (2) a process for withholding 
federal funds to states that have failed to demonstrate to the 
satisfaction of the Secretary that they have failed to take such 
steps by [insert date 5 years after enactment of this provision.] 
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AMENDMENT NO._ Calendar No. -.-

Purpose: To provide due process for health care providers. 

IN THE SENATE OF THE UNITED STATES-103d Cong., Zd Sess. 

s. 

To ensure imliviuual aud family security through health care 
coverage for all Ame1icans in a manner that contains 
the rate <Jf growth in health care costs and promotes 
responsible health insurance practices, to promote choice 
in health care, and to ensure and protect the health 
care of all Americans. 

Referred to the Committee on -----------­
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. WELLSTONE 

Viz: 

1 After section 5215, insert the following new section: 

2 SEC. 5210. DUE PROCESS FOR HEALTH CARE·.PROVIDERS. 

3 (a) PUBLICLY AVAILABLE STANDARDS AND PROC-

4 ESS.-Each health plan shall establish and utilize----

5 (1) publicly available standards for contracting 

6 with health care providers; and 

7 (2) a publicly available process for dismissing 

8 such providers or failing to renew contracts with 

9 such providers. 
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17 

S.L.C . 

2 

(b) NOTICE REQUIREMENT.-

( l) IN GENERAL.-The process established by a __ 11,· 
~?'f4_..6 t.L_ J!'tC7"l . 'elf.:/,~ 

health plan under subsection (a) shall include·no~ify-
+v 
/\-mg. a health care provider of a decision to dismiss 

such provider or not to renew a contract with such 

provider -t)f'lt liter dtsR iQ-de.3'18 before such decision 

takes effect. 

(2) EXCEPTION.-The notice required under 

paragraph (1) shall not apply if failure to dismiss ~ 

provider or renewing a provider's contract would o.d-

versely affect the health or safety of a patient. 

(3) CONTENTS OF NOTICE.-Each notice to a 

health care provider under paragraph (1) shall con­

tain the reasons for the dismissal or failure to 

nmew. Such reasons shall be consistent with the 

standards established under subsection (a). 

(c) REVIEW.-The process established by a health 

18 plan under subsection (a) Rhall in<'.h1de an opportunity for 

19 review of the health plan's action by a health care provider 

20 who is dismissed by a health plan or with respect to whom 

21 a health plan fails to renew a contract. Such review shall 

22 be conducted by-

23 (1) the provider's peers who have contracts 

24 with, or are employed by, the health plan; and 
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3 

1 (2) if there is mutual consent of the provide1· 

2 and the health plan, one or more enrollees in the 

3 health plan. 

4 A health care provider may have an attorney present in 

5 connection with any review under this subsection if the 

6 provider notifies the health plan that an attorney will be 

7 present in advance of the review proceeding. 

8 (d) EFFECT ON OTHER LA.ws.-The provisions of 

9 this section shall not supersede any other provision of Fed.-

10 eral or State law. 
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AMENDMENT NO._ 

TO 94562878 P.02 

S.L.C. 

Calendar No. _ 

Purpose: To clarify the application of provisions relating to 
preemption of State practice laws. 

IN THE SENATE OF THE UNITED STATES-lOSd Cong., 2d Sess. 

s. 

To ensure individual and family security through health care 
coverage for all Americans in a manner that contains 
the rate of growth in health care costs and promotes 
responsible health insurance practices, to promote choice 
in health care, and to ensure and protect the health 
care of all Americans. 

Referred to the Committee on----------­
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by 

Viz: 

I Strike section 1161 and insert the following new sec-

2 tion: 

3 SEC. il81. OVERRIDE OF RESTRICTIVE STATE PRACTICE 

4 LAWS. 

5 (a) GENERAL RULE.-

6 (1) LlMITATION.-No State may, through licen-

7 sure or otherwise, restrict the practice of practition-

8 ers (as defined in paragraph (2)) beyond that which 
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14 

15 
\. 

16 

2 . 
..Q. w c;,o..~"'-

is justified by the-ski~ and training of such practi-

tioners. 

(2) DEFINITION.-As used in this section, the 

term ''practitioner77 means--

(A) a nurse practitioner; 

(B) a certified nurse midwife; 

(C) a nurse. anesthetist; 

(D) a clinical nurse specialist; 

(E) a physiciarf assistant; and 

(F) any other health professional as deter-

mined to be appropriate by the SecretaryJ 
~< (J""c.\i\~.-..... p. ptrc':)''P\,. .S - 0 

that/\ has been awarded a master's degree 

or postmaster's certificate following the comple­

tion of an accredited training program that pre-

pares indiyiduals in advanced_ practitioner spe- , . , ., . _ \ 1 , 
~ '" ~ CA-~ ~t:° prA c,.\.\ ~..,....J i"w { E=° ) ~ IA"'P \&.oM,.6 °"" ,\-~'-fYi l't.il 

\} ~f ~ 
s~ \\ \.1t _ 

17 ~ .. ,..... 
cialtiesrtand that is authorized by the State to h~,~ r~51'4a-

--.....-=---.__( practice as such a practitioner. -hr r~,i~~ ... 
~.u~J 

18 (b) STANDARDS.-

19 
~-- 111 € yv( . 

( 1) IN GENERAL.-The Secretary shall establish J c,. f1-1' U 

_.;.2:..:0:.----.::::;~m=i::::ni:::m:;;.;u;;;;:m~ tandards applicable to practitioners under l ~ \ w it 01 · 

22 

23 

24 

State practice acts. In establishing such .standards, 

the Secretary shall include in the notices published 

under this section a description of State policies that 

are determined to restrict the practice of practition-
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24 

25 
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ers beyond that which is justified by .the education 

and training of such practitioners. r,.. J..e.~~-4' 
(2) PRELIMINARY NOTICE.-Not later than 

July 1, 1996, the Secretary shall publish in the Fed­

eral Register a preliminary notice of the st.andards 

under paragraph (1) for public comment. 

(3) FINAL NOTICE.-Not later than December 

31, 1996, the Secretary shall publish a final notice 

of the standards under paragraph (1) that t.akes into 

consideration public comments received. 

(c) PROHIBITION.-

(1) IN GENERAL.-Effective on the date that is 

~~ Jwklr 
~ ~ ji._~ 

~-li- -~--k­

S~lc.. '-4 

J'.f "- l."' ..... ' ' 
\ ;\.Q.Ji°I~ ~Jf 
;k~;'i'Ji~ 
o\,ff!r s ..r!J... 

f [R c.. .hiior''<J -

2 years after the date of the publication of the final _.
1 

_IL./" . ·-JQ., d,t, rI Yru ·q 

'.. VII' I {( f101J 
notice under subsection (b)(3), a State shall not es- . )c1 ~··i· 

tablish or enforce any law or regulation of the type 
0' 

specified in the final notice of the Secretary as re- (!) ~/· !l ~ [ vr'· 
Uu.f.-7 

stricting the practice of a practitioner beyond that 

which is justified by the education and training of 

such professional. 

&o }u ;kfr 

cl .-((d 

/{;1,v' jflv'tfl/j. 
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1 (d) DIGEST OF LAWS.- -; \ 1.. ~ \.-kS 

2 (1) IN GENERAL.-Not later than ~ , 
3 after the date of enactment of this Act, the Sec-

4 retary shall develop a digest of State laws, regula-

5 

6 

7 

g 

9 

10 

11 

12 

13 

14 

15 

16 

tions and practices pertaining to the licensure and 

scope of ~ractitioners. 

(2) ANNUAL UPDATES.-The digest ll!lder para­

graph (1) shall be updated at least annually. 

(3) CONTENTS.-The digest under paragraph 

( 1) shall indicate which State laws, regulations and 

practices appear to unduly restrict the scope of prac­

tice for practitioners. 

(4) LEGAL ASSISTANCE.-The Secretary shall 
~v\...,...\Lo-\ 

ensure that appropriate legal eea&U:kative assistance 

is available to States for the purpose of complying 

with the provisions of this section. 
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Changing the phrase "any class of health professionals" to a list 
of specified hQalth professionals is unwise and unnecessary: 

• 
11 Health profGssional" is defined in § 1112 t:.O :nclude only 

those professionals licensed by the state. Thus, in each 
state it will be clear ~ho is covered by th~ preemption. 

• Listing only certain professionals implies that we condone 
state limits on the scope of practice of other practitioners 
beyond the limits inherent in their skills and trainin9. It 
may be better to drop the preemption altogether than to 
preempt for only certain licensed professionals and leave 
other licensed professionals worse off than before reform. 

Including a directive that states not limit scope of practice 
beyond the "skills and training'' of the practitioner: 

• Gives support to state legislatures to base their scope of 
practice decision on clinical competencies, not political 
pressures. 

• Allows evolution of health professional competencies. 

• There may be a better standard than ''skills and training. " 
But tha problem is not solved by listing professionals. 

Federal standards for any health practitioner are inappropriate: 

• States have always had authority to do health and safety 
regulation for their residents. Regulation of health 
provider lioensure has long been part of state health and 
safety regulation. 

• States are in a better position to set these standards. 
If the feds 5et standards for scope of practice, it could 
entangle them in other messy -- and very local --- issues 
(licensure, withdrawal of licensure, etc). 

• Physicians take national certification examinations, but 
we still leave it to states to regulate the practice of 
medicine. We should not provide for different treatment 
advanced practice nurses. 

• The legal issues created with federal standards would b~ 
unavoidably messy. This invites lawsuits, but the courts 
are th~ least qualified to be making these judgt"!ment.s (i.e., 
whether a state law complied with the federal standards 
would turn into a clinical argument about medic~l and 
nursing practices). 
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PREEMPTION OP STATE PRACTICI LAWS 

If the Committee's goal is to: 

Clarify Section 1161 to specify: 

1. Which types of practitioners are covered, and 

2. How a determination would be made that a state is 
restricting practice 

Then the Committee could: 

l. Specify that the provision would apply to advanced 
practice nurses. An advanced practice nurse would be a 
nurse who: 

A. Has been awarded a master's degree or post­
master's certificate following completion of an 
accredited training program preparing individuals 
in advanced practice nursing specialties and 

B. Is authorized by the state to practice as an 
advanced practice nurse 

2. Provide for the Secretary to publish a notice 
specifying minimum standards for a state practice act 
for advanced practice nurses 

A. The notice would include a description of state 
policies that are deemed to restrict the practice 
of advanced practice nurses beyond what ie 
justified by the education and training of such 
professionals 

B. A preliminary notice would be published for public 
comment by July 1, 1996 

c. A final notice which takes into consideration 
public comments received would be published by 
December 31, 1996 
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Q~~~'\ 
3. Specify that, effective two years after publication of 

the final notice, no state would establish or enforce 
any law or regulation of the type specified in the 
final notice of the Secretary as restricting the 
practice of an advanced nurse practitioner beyond what 
is justified by the education and training of such 
professionals 

A. Subsequent to the effective date of the final 
notice, any individual or other party who is 
adversely affected by State law or regulation 
unreasonably restricting the scope of practice of 
an advanced practice nurse may bring suit to carry 
out this action 

4. The Secretary would, within 6 months after the date of 
the enactment of this subsection, develop a digest of 
State laws, regulations, and practices pertaining to 
the licensure and scope of practice of advanced 
practice nurses 

A. The digest would be updated at least annually 

B. Following publication of the secretary's notice of 
policies, the digest would indicate Which State 
laws, regulations and practices appear to unduly 
restrict the scope of practice for advanced 
practice nurses 

c. The Secretary would also ensure that appropriate 
legal consultative assistance is available to the 
States for the purpose of complying with the 
provisions of this section 



073 P04 JUN 07 '94 09:24 

DRAFT 
JUN 6 1994 

L.tHRTALK 

TALKING POINTS 

OVERRIDE OF STATE PRACTICE ACT LAWS 

• Rather than protecting the public, State practice acts have 
become an economic battleground between professions 

• state laws which prevent advanced practice nurses from 
providing all the patient care services they are trained to 
provide: 

artificially restrict access to services and 
patient choice 

prevent competition and drive up costs 

are granting a form of leqal monopoly 

• Advanced practice nurses receive a general education that is 
quite similar regardless of where they receive their 
education 

APNs are already required to take a national 
examination 

A national infrastructure is already set up for 
certification as well. 

* While only some states currently use the 
national certification process, all could if 
they chose to do so 

* Certification is administered by the American 
Nurses Association and other relevant 
specialty organizations 

• Thus, there is little reason to have separate state laws for 
advanced practice nurses (APNs) 



As Americans, we have the highest quality health care, the 
most talented and dedicated health professionals, and the most 
advanced research institutions in the world. We must preserve 
what is good about our health care system. 

The problem is that too many Americans are unable to get the 
health coverage that they need. Some are denied insurance 
because of a preexisting condition; others simply can not afford 
it. And, as a result, too many physicians and hospitals are 
forced to absorb the costs of providing emergency care to 
uninsured individuals who wait until their illnesses are serious 
and costly before seeking care. 

The Clinton plan preserves what is right with our health 
care system and fixes what is wrong. 

EXPANDING CHOICE 

Today, choice of doctors and choice for doctors is steadily 
decreasing. As costs continue to rise, employers limit their 
employees' choices of health plans and drop traditional insurance 
plans that allow individuals to see any doctor they choose. One 
in five American families say that they have involuntarily 
changed their doctor in the last five years (Employee Benefit 
Research Institute, 1993). In 1988, 89% of employers offered 
traditional insurance plans where individuals could choose any 
doctor. By 1993, only 65% of employers offered such plans (KPMG 
Peat Marwick, 1993). As a result, more and more doctors have 
joined health maintenance organizations in order to keep their 
patients and attract new patients. 

The Clinton plan expands choices for both doctors and 
patients. Families, not employers, will choose among all of the 
health plans available in an area. All Americans will be given 
the opportunity to join a fee-for-service plan that allows them 
to see any doctor they choose. Even those Americans enrolled in 
health maintenance organizations may purchase a point-of-service 
option that permits them to see any doctor outside of the HMO. 
As a result, under the President's proposal, every American will 
be able to choose their doctor and health plan. Doctors and 
nurses will choose what health plans they want to join and may 
join several plans. 

PRESERVING QUALITY 

The President's plan builds on the high quality of health 
care.currently provided in this country. Our doctors provide the 
highest quality health care in the world. However, too often, 

1 



insurers tell doctors what services they can provide and how much 
they will be paid. Under the President's plan, information will 
be made available about consumer satisfaction and health outcomes 
in health plans, including any utilization review procedures used 
by a plan. With increased choice and a real opportunity for 
consumers to evaluate plans, health plans will leave to doctors 
and their patients the decisions about what care is medically 
necessary or appropriate in a particular situation. 

SIMPLIFYING OUR SYSTEM 

According to the American Medical Association, the average 
physician spends 40 hours a month on billing and paperwork. In 
the last decade alone, the number of hospital administrators grew 
16 times as fast as the number of doctors (The National Data 
Book, Statistical Abstract of the United States, 1993). 

The President's proposal will provide a uniform, 
comprehensive benefit package with standard cost sharing rules. 
A single, standard reimbursement form and uniform reporting 
requirements will replace hundreds of existing claims forms. 
Doctors and nurses will be freed from insurance company red tape 
to spend more time on patients than on paperwork. 

2 
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Jennifer, 
Attached is the health professions override incoming and two 
versions of a draft response. The difference in the versions is 
just the ordering of the paragraphs. see what you think. 

Sharman 
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. April 7, 1994 

Senator Howell Heflin 
728 Hart Senate Building 
Washington, D.C. 20510 

Dear Senator Heflin: 

Re: Health Security Act 

Recently this Association became aware that the Clintgp 
administration's current version of the Health Security Act 
contains a provision that could allow federal preemption of state 
practice acts. Section 1 161 reads: 

"No state may through licensure or 
otherwise restrict the practice of any 
class of health professionals beyond 
what is justified by the skills and training 
of such professionals. 11 

On behalf of ·a.ii the state ·and territorial psychology 
licensing boards, we urge you to oppose the passage of this Act 
if such language is included in a future or final version. There 
are several reasons for our opposition. 

First, the language is so vague that it will be difficult to 
determine which "health professionaJsR will be included and 
whose scope of practice may not be "restricted." Clearly, 
psychologists would be included, but would the prohibition affect 
unlicensed (and in many cases unlicensable) 11psychotherapists•, 
or even 11paraprofessionals1

• What do the words "justified by the 
skills and training of such professionals11 mean? After all, the 
Heaith Security Act does not contain standards or mechanisms 
for interpretation. Does this Act contemplate that a federal 
agency will determine the classes of protected health 
professionals and the appropriate scope of practice of each? If 
so this could result in a giant step backward in terms of the 
protection of the public. 

Additionally, no enforcement mechanisms are specified in 
the Act. Will passage of an Act with such a provision create a 
private right of action by which unlicensed individuals or groups 
of individuals might sue a licensing board for restricting or 
prohibiting certain practices? 

400 S. Unlt1n Str111111t. SultA 2q" • P.n. 9n'!' 4~~q. Mnntnnm~rv. AL ~f:;10~ • r•:mJ:>\ R~?-4~Rn. FAY· f~O.j\\ ?Fi~.Fi~7Q 
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-· - .... , . . ........... 

Senator Howell Heflin 
April 7, 1994 
Page2 

Clearly the ambiguity of this provision is so obvious that any version of the act that 
includes such language should be opposed and we strongly urge you to do so. 

/kt 

Sincerely, 

/U.#.JJ..Jl 
Paul G. Schauble, Ph.D. 
President, ASPPB 
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VERSION 1 

Honorable Howell Heflin 
728 Hart Senate Building 
Washington, D.C. 20510 

Dear Senator Heflin: 

HHS ASPE/HP Ill 004/007 

Thank you for sharing with us the letter from Dr. Paul G. 
Schauble, President of the Association of State and Provincial 
Psychology Boards, expressing concern about the provision in the 
Administration's Health Security Act (HSA) which would override 
unduly restrictive state practice laws. I have been asked to 
answer your letter because my office is coordinating health care 
reform within the Department of Health and Human Services. 

As you know, the benefit package of the Health Security Act 
specifies a broad range of medically necessary or appropriate 
services including inpatient and outpatient hospital care, 
clinical preventive services, mental illness and substance abuse 
services, outpatient rehabilitation services, home health care, 
extended care, and services of health professionals. The Act 
does not specify the range of professionals who can provide 
covered services. These decisions are left to States through 
licensure and health plans through negotiations with providers. 
However, since the intent of the Act is to encourage efficient 
delivery of care through private health insurance, it is our hope 
that as we change incentives for insurance plans to deliver care 
more effectively, plans will be encouraged to select those 
services and professionals that efficiently promote health. We 
believe that this flexibility, supported by quality performance 
reports that tell consumers and providers about health outcomes 
and consumer satisfaction, will broaden opportunities for a broad 
range of health professionals in a reformed health care system. 

Already health care is moving towards more competition. 
Consequently, it is important that laws regulating health 
professions' scope of practice be based on actual competencies 
and training rather than pressures of competing professional 
groups. The override provision is a limited approach for 
addressing inappropriate restrictions on the scope of practice of 
health professionals that are not based on actual clinical 
competencies ("skills and training") of those professionals. 
Indeed, the Health Security Act override provision, referenced by 
Dr. Schauble, is meant to address some of the problems that have 
been experienced by professional groups like psychologists. 

I would like to emphasize that it is not the intent of the Health 
Security Act to vest scope of practice authority in the Federal 
Government. Under the Act, States would continue to maintain 
their lie ensure and certification role. ~------------- --···· -
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You can also assure Dr. Schauble that it is not the intent of the 
HSA to create a private right of action by which unlicensed 
individuals might sue a licensing board, nor does it otherwise 
empower unlicensed groups. The HSA defines "health professional" 
to include only those professionals licensed by a state. Thus, 
the provisions about which Dr. Schauble is concerned apply only 
to licensed professionals. Professional psychologists should not 
be concerned about paraprofessionals who have neither the skills, 
competence or training to provide the services in the 
comprehensive benefit package. Under the Act, each state, not 
the federal government, determines the classes of protected 
health professionals. 

The Clinton Administration is committed to the delivery of 
quality, cost-effective health care. As the bill is debated in 
Congress, we intend to work with the Congress on how best to 
achieve this goal. Thank you for sharing Dr. Schauble's concern 
with us, and I hope that this information regarding health 
professional services is helpful in responding to him. 

Sincerely, 

Judith Feder, Ph.D. 
Principal Deputy Assistant Secretary 
for Planning and Evaluation 
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VERSION 2 

Honorable Howell Heflin 
728 Hart Senate Building 
Washington, D.C. 20510 

Dear Senator Heflin: 

HHS ASPE/HP Ill 006/007 

Thank you for sharing with us the letter from Dr. Paul G. 
Schauble, President of the Association of State and Provincial 
Psychology Boards, expressing concern about the provision in the 
Administration's Health Security Act (HSA) which would override 
unduly restrictive state practice laws. I have been asked to 
answer your letter because my office is coordinating health care 
reform within the Department of Health and Human Services. --You can assure Dr. Schauble that it is not the intent of the HSA 
to create a private right of action by which unlicensed 
individuals might sue a licensing board, nor does it otherwise 
empower unlicensed groups. The HSA defines "health professional" 
to include only those professionals licensed by a state. Thus, 
the provisions about which Dr. Schauble is concerned apply only 
to licensed professionals. Professional psychologists should not 
be concerned about paraprofessionals who have neither the skills, 
competence or training to provide the services in the 
comprehensive benefit package. Under the Act, each state, not 
the federal government, determines the classes of protected 
health professionals. I would like to emphasize that it is not 

L
, the intent of the Health Security Act to vest scope of practice 

author~ty in the Federal Government. Under the Act, States would 
continue to maintain their licensure and certification role. 

As you know, the benefit package of the Health Security Act 
specifies a broad range of medically necessary or appropriate 
services including inpatient and outpatient hospital care, 
clinical preventive services, mental illness and substance abuse 
services, outpatient rehabilitation services, home health care, 
extended care, and services of health professionals. The Act 
does not specify the range of professionals who can provide 
covered services. These decisions are left to States through 
licensure and health plans through negotiations with providers. 
However, since the intent of the Act is to encourage efficient 
delivery of care through private health insurance, it is our hope 
that as we change incentives for insurance plans to deliver care 
more effectively, plans will be encouraged to select those 
services and professionals that efficiently promote health. We 
believe that this flexibility, supported by quality performance 
reports that tell conswners and providers about health outcomes 
and consumer satisfaction, will broaden opportunities for a broad 
range of health professionals in a reformed health care system. 

Already health care is moving towards more competition. 
Consequently, it is important that laws regulating health 
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professions' scope of practice be based on actual competencies 
and training rather than pressures of competing professional 
groups. The override provision is a limited approach for 
addressing inappropriate restrictions on the scope of practice of 
health professionals that are not based on actual clinical 
competencies ("skills and training") of those professionals. 
Indeed, the Health Security Act override provision, referenced by 
Dr. Schauble, is meant to address some of the problems that have 
been experienced by professional groups like psychologists. 

The Clinton Administration is committed to the delivery of 
quality, cost-effective health care. As the bill is debated in 
Congress, we intend to work with the Congress on how best to 
achieve this goal. Thank you for sharing Dr. Schauble's concern 
with us, and I hope that this information regarding health 
professional services is helpful in responding to him. 

Sincerely, 

Judith Feder, Ph.D. 
Principal Deputy Assistant Secretary 
for Planning and Evaluation 
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NOTE TO Jen Klein 

From: Sharman Stephens 
Lisa Rovin 

HHS ASPEIHP 

SUBJECT: Psychologists Admitting to Hospitals 

Karen Jackson has been doing some phone calling about private 
insurers practices in covering psychologists services' as 
independent practitioners admitting to hospitals. In the case of 
California we have heard two different accounts. From one source 
we heard reimbursement is not a problem. In another conversation 
we heard that reimbursement did vary, with some insurers 
requiring that inpatient care involve medication therapy, and 
hence the involvement of a physician. This later situation is 
similar to what we heard from Florida. 

In Wisconsin it appears that the insurers recognize the 
psychologists as the admitting practitioner and pay accordingly. 
Sometimes where a patient also sees a physician there are some 
rules about not paying the physician and psychologist on the same 
day. Maryland also recently changed its hospital practice law to 
permit each hospital the option of granting admitting priveleges 
to psychologists, The person we talked ta indicated that 
progress is slow with only one hospital in the Baltimore­
Washington area having changed its by-laws to date. The 
insurers in that situation do appear to be paying for 
psychologists admitting patients. 

Attached is a proposed draft response to Pat De Leon on the this 
subject as well as the psych rehab issue. I used the Medicare 
home health respiratory therapy letter as a model, see what you 
think. 

cc. Bob Van Hoek 

~ 002/007 
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Patrick H. De Leon 
Administrative Assistant 
Senator Daniel K. Inouye 

HHS ASPEIHP 

Suite 722, Hart Senate Office Building 
Washington, D.C. 20510-1102 

Dear Mr. De Leon; 

Thank you for sharing with me the memorandum from Russ Newman 
(American Psychological Association) regarding provisions of the 
Health Security Act's coverage for services provided by 
psychologists admitting patients to hospitals and coverage for 
mental illness related outpatient rehabilitation services 
provided by psychologists. 

The benefit package of the Health Security Act specifies a broad 
range of medically necessary or appropriate services including 
inpatient and outpatient hospital care, clinical preventive 
services, mental illness and substance abuse services, outpatient 
rehabilitation services, home health care, extended care, and 
services of health professionals. The Act does not identify 
specific providers of services. 

The ~ct defines health professional services to include those 
services that are lawfully provided by a physician, or those 
services which could be performed by a physician and which are 
provided by another person who is legally authorized to provide 
those services in the state. It is expected that competition 
among health plans will create new incentives for effective use 
of other providers. Plans will be free to use any mix of 
providers to meet the needs of their enrollees. 

In drafting the legislation knowledge and expertise gained from 
existing Federal health programs like Medicare was used. The 
Medicare statute also served as a source for some legislative 
definitions. Nevertheless, I recognize the concern about the 
Health Security Act's connection to Medicare policy which 
requires that every Medicare hospital patient be under the care 
of a physician. The Clinton Administration is conunitted to the 
delivery of quality, cost-effective health care. As the bill is 
debated in Congress, we intend to work with the Congress to 
identify the best benefit package that can be guaranteed to all 
Americans. 

With regard to coverage of rehabilitation services related to a 
mental illness and substance abuse, the Health Security Act 
includes these services under the mental illness and substance 
abuse portion of the benefit package. Psychiatric rehabilitation 
is one of the services listed under intensive nonresidential 
treatment services. One of the listed treatment purposes of 
intensive nonresidential services is to restore the functioning 

141003/007 
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of an individual. The mental illness and substance abuse benefit 
also includes outpatient services including screening and 
assessment, diagnosis, medical management, substance abuse 
counseling and relapse prevention, crisis services, somatic 
treatment services, psychotherapy, ease management, and 
collateral services. 

I hope that this information is helpful. I look forward to 
continuing to work with you on health care reform. 

Sincerely, 

Judith Feder 

@0041007 
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DANIEL IC. INOUYE 
HAWAII 

AP!'ROPRLATIONS 
Ch11frrn .. 1, iubco"""illllli OFI Owfien9• 

COMMERCC. SCIENC! ANO TRANSPORTATION 
Cl'lalrm1n. 51.1bcomminH on Commwtit"..rliona 

Ch•lrrn .... COMM!TiiE ON INOIAN AFFAIRS 

Choltman. DEMOCltl.TIC STEERING COMMITTEE 

lol•mbo'. COMMIT'TtE ON RULES .. NO 
ADMINISTf\ATION 

Ms. Judy Feder 

tinitrd ~rates ~mate 
SUITE 722. HART SENATE OFFICE IUIUllNG 

WASHINGTON. DC 201110-1102 

(2021 224-393'41 

FAX(202)224-8747 

March 7, 1994 

Office of the Assistant Secretary 
fQr Planning and Evaluation 

Department of Health and Human Services 
200 Independence Ave., s.w., Rm. 415-F 
Washington, D.C. 20201 

Dear Ms. Feder: 

'RINCE ~UHIO FEDERAL BUILDING 
ROOM 7321. aoo Al.A MCANA 10\JLEVARD 

HONOL\JL\J, HI 98850-4971 
(8011 841-2&•2 

FAX (1081 841-2 ~O 

IOI AUPUl'll STREET. NO. 20! 
HILO. HI 98720 
(801)06~8'• 

FAX tl08J 981-516l 

Following up on our recent discussion, I have enclosed for 
your files a copy of a memorandum we recently requested from 
Dr. Russ Newman, of the American Psychological Association, 
indicating specifically where, in his judgment, the 
Administration's bill would inadvertently be of considerable 
"harm" to psychologists. Your continued assistance would be 
deeply appreciated. 

We would also point out that the various health manpower 
training initiatives do not seem to allow psychology to 
apply. 

PHD:blw 
Enclosure 

cc: Dr. Russ Newman 
Dr. Ellen caringer 

Aloha, 

PATRICK H. DE LEON 
Administrative Assistant 

@] 005/007 
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Feb 17,94 17:15 No.064 P.02 AME~ PSYCHOLQGICAL ASSN PRACTICE DIRECTORATE 

• 

AMERICAN 
~ PSYCHOLOGICAL 

ASSOCIATION 

MEMORANDUM 

To: 

Subject: 

Date: 

Pat DeLeol\ Ph.D,. J.D. 
(.~., 

Russ N~ Ph.D., J.D. 

Health Care Rdocm/Health Security Act 

Pebniary 17, 1994 

As we dlscuued, there are al least two lnatancee related to health care ~lorm, in 
pneraL and the proposed Health Security Act,, 1n partlculu, where p1ychologiata appear 
madvertently rutricted or omitted. lroNcally, in cme ln•t.anco certain Mtdicaie 
restrlctiona on paychologista' practice are Incorporated In the Health Security Act whlle 
1n the other instance psycholog!sta are authorized for certain pracUces under Medicare, 
but not ao authoiUed by the proposed Health Sec:urtty Act. 

Medicare Conditions of Participation 

Since the OBRA 1989 IJJ\endment to the Medicare pzograO'l, peycholopt& ba\111 been 
authorized to perform Rn'icee con&laient with state law and to receive direct 
reimburtiement In all setth\gl. A number of 1tatea, tnclu~g Callfomfit and the Distrlct 
of Columbia Cu well u nine other Juriadfct:iona), permit payd\ologfats to be appoh\ted 
to the mecUcal · ataH ol hoapUala, and enow psyd\ologist& to independently admit, 
dlagn0&e, treat; 011d dfacharge patients wUh peychologtcal problems. Thia pracUce la, ol 
coune, contingent upon • physldlll ewninlng tne patlel'lt upon admilalon and 
admlniitering any dnza n!gUne DC' related medical care the patient may need. The 
Medicare Conditions ol Partlclpation fot psychiatric ho1p11al.e. h~ver, are being 
interp.n!Ud 1n • fNhion that will m!1 pmnit pll)'chologlst• the full ranse of practke 
.U~wed by e~lc law. 

~ partlo:1Jar, 42 CFR sec. 482.60 provides special CXJl\dilfOl'IS of participation for 
psychiatrlc hospitals, and lnalrporates the requirement ot section 482.12(c)(4) that a 

. doctor of medldne or osteopathy must be "reepanJible far the care of each patient with 
re1~t to any medical or prPychLatrlc problan that la pzeaent on a®ll$sJon or develOf>I 
during hospll41li7..a.rion,M Thia piovbion, among others, ii Intended to implement the 
saatutory requirement of section 186l(e)(4) of the Social 5ecurlly Act (4l U.S.C. Sec. 
1395(e)(4)) that "er'/ Medlc:i.re paUent be "under the care of' a phyaldan. As a result, 
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restrictions on psycllologistt' practice in hospitals have remained, although we continue 
our eHorta to reaolve these Issues. · 

Unfortunately, the Health Security Att, Title I, Section Ill (c)(l), incorporate& by reference 
the 1forement1oned Medicate proVisions which have be.en restrictively Interpreted 
against paychologtsta. The result. then. Is likely to be rasbictfom on paychologlsts' 
ab.ilfty to independently treat non-Medicare bmlelidaries In hot1pital11. Thll would be 
true even In states whlch expressly authorize independent hoepltal practlce, and in 
contlJct with the Health Seaitity Act'• intent to wppor1 the abWty of 11on-phyafdan 
providers to practloe to the Ml extent of their licensu~. 

Bebpbj!ft@tion $ezyiceo 

While the above described restrictive Medicare provfsJons are Sncorporated Into the 
propOMd Health Security .N.t, the authorlutlon uf pe.ychologiilts in Medicare to provide 
rehabllltatlon Hrvl(U ii AQ1 expr..aly lncorporaiecl. ktion 1123(a) ol the Health 
Security Act detcribe& coverap tor outpatient n1-bilitation aervkt• to include 
oc:cupatioNl therapy, phyelcal lhenpy, and speech pathology lel'Vices for the purpose 
of attaining or restoring •peech. 

As you know, we are concerned that the absence of txpUcit mePtion of 
paychologicol/neuropsychological acrvieet in th1s aection may work to prevent 
psychologists from provldlng the very JIJne 1etVioes in a reformed health &)'Stem that 
they have been provldlng for years under the Medicare program. Should thla occur, lt 
would most cettalnly have a damasln8 effect - elbelt unintentional - on both patients 
and psychologbw. This could be wily remedled by amending sectlon 1123(a) b1 
deleting the word"and· bmr1cdiateiy preceding "(3)M and eddlng the following at the end 
of the subsection but before the perlOd: 

•; and, (4) outpatient psychological ~d neuropaychological services for the 
purpose of rntorlng functional capacity or minimizing Jlmltaliona to 
f\mcttonal capacity essodated with cognitive or psychologkal conse'{tlence• 
or phy.tcal Ulne.sa or Injury." 

U you have ariy additional questions concerning theae lesuea please do not hesitate to 
oonta.ct m& 

ex:: Dol\na Daley 
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Public hospitals are raising questions regarding enrollment of 
vulnerable populations into health plans. 1 They are concerned 
that their current clientele may "fall between the cracks" of the 
HSA enrollment process in ways which will increase the.hospitals' 
costs. To address these concerns, we need to identify possible 
enrollment problems and determine how the HSA handles them. 

Vulnerable populations are more likely than the general 
population to fail to enroll in a health plan during open 
enrollment, to enroll in one plan but seek care from providers 
not affiliated with that plan, to forget that they have enrolled, 
to not know their names when they seek care, etc. Under the HSA, 
what happens when an unenrolled person seeks care? How is the 
provider compensated? What happens if the person seeking care is 
enrolled in a plan with which the provider is not affiliated? 
What happens if the person cannot be identified, or his 
enrollment status cannot be verified? 

A. Relevant HSA Provisions 

Each regional alliance must establish a point-of-service 
enrollment mechanism, for instances in which an eligible person 
seeks services from a provider but does not present evidence of 
enrollment in a plan. The following procedures apply. 

1. Initial Contact With the System 

When services are rendered to a person who presents no 
evidence of enrollment (and the provider has no evidence of 
enrollment), the provider is required to notify the regional 
alliance, and forward information regarding the identity of the 
person. The provider may also submit a claim for payment. The 
alliance determines if the person is eligible, and if the person 
is already enrolled in a health plan. 

• If the person is eligible and already enrolled, the alli­
ance forwards the provider's claim to the plan and notifies 
the provider. The plan must pay the provider. (See§ B.2., 
below, regarding the plan's payment obligation.) 

1. The full range of public hospital issues, including 
replacement of DSH payments and the adequacy of the vulnerable 
populations payment pool, are not addressed in this memo. 
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• If the person is eligible but not enrolled in a plan, the 
point of service enrollment mechanism (described ln §A.2., 
below) applies. 

• The National Board is to promulgate regulations describing 
the responsibility of regional alliances for persons who the 
alliances are "unable to identify as eligible individuals." 

~egardless of eligibility or enrollment status, the regional 
alliance has no obligation to pay the providers. 

2. Point-of-Service Enrollment 

An alliance's point of service enrollment mechanism must 
meet the following requirements: 

• The alliance must provide the unenrolled person with 
materials describing the plans offered through the alliance 
not later than 10 days after the date an alliance is 
notified of the receipt of services by an unenrolled 
eligible person. 

• The unenrolled person has 30 days to enroll. 
/4~ 

• If the person has not enrolled after 30 day , the a · nee f ~YJ-f 
must enroll the person in a health plan, sel cted at rando . a...+ 

• The alliance forwards the provider's claim for payment to 
the health plan into which the person is enrolled. That 
health plan must reimburse the provider, under the regional 
alliance fee schedule. 

B. Issues 

Vulnerable populations may present enrollment issues not fully 
covered by the above described enrollment process. Some of these 
scenarios are described below. Where the BSA does not specify a 
solution, what is envisioned? Is the solution a matter for 
federal regulation? for determination by the State? for 
determination by the regional alliance? 

1. Problematic Enrollment Scenarios 

The Homeless: After the unenrolled person seeks care at the 
public hospital and the hospital has provided the informa­
tion to the regional alliance, the alliance cannot locate 
the person and thus does not meet the 10 day deadline. 

The Mentally Unstable: Not all persons who today obtain 
care from a public hospital are able to identify themselves 
accurately or consistently. Under the HSA, such a person 
may enroll in a plan (either during open enrollment or 

2 
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through the point of service process) under one name, but 
then seek care under another. The person may have lost his 
card or may not recall enrolling. 

The Mentally Challenged: Not all persons who today obtain 
care from public hospitals are able to understand the 
concept of enrollment or of participating providers. Under 
the HSA's random enrollment requirement, such a person may 
be enrolled into a managed care plan. Yet, this person may 
continually seek care from a provider not affiliated with 
the plan into which he was enrolled. 

Persons Who Do Not Speak English, Scenario 1: The concept 
of participating provider may not be appropriately explained 
in a language they understand. They may continue to seek 
care from the public hospital even after they have been 
randomly enrolled in a plan in which the hospital does not 
participate. 

Persons Who Do Not Speak English, Scenario 2: A person who 
does not speak english may continue to seek care from the 
nonparticipating public hospital, even if she understands 
that she has been randomly enrolled in a different plan, 
because: (1) the plan does not have an appropriate transla­
tor, while the public hospital does; (2) the public hospital 
physicians/nurses understand cultural factors related to 
health care, while the plan providers do not. 

Persons With Specialized Care Needs: Persons may be 
randomly assigned to a plan which cannot address their 
specialized needs as well as the public hospital, and may 
therefore continue to seek care from the public hospital. 

2. Problematic Payment Scenarios 

Payment Amount. The amount of the plan's payment obligation 
is unclear. Section 1323(b)(3)(C) requires payment "using" the 
alliance fee schedule, but at the same time requires payment "to 
the same extent as if the individual had been enrolled under the 
plan at the time of provision of the services." It is unclear 
what is to be paid if, for example, the person is enrolled in a 
closed-panel HMO. If the first clause was intended to apply when 
the person is not already enrolled and the second when the person 
was already enrolled, this should be clarified. If this is the 
intended reading, at least two additional problematic issues 
regarding vulnerable populations arise: 

No wi 14sA' l>< 
rl
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• If a person is already enrolled in a closed-panel HMO when 
care from the public hospital is sought, and the public 
hospital is not in the plan's participating provider panel, 
the hospital may not be paid for services rendered. 
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• If a person is in a POS option of an HMO or a PPO-type 
plan when care is sought from the public hospital; and the 
public hospital is not in the plan's participating provider 
panel, the public hospital's exposure for copayment bad debt 
may be increased. 

Payment Delay. Even if the point of service enrollment 
works perfectly, the provider will not be paid for at least 60 
days (10 days for the alliance to notify the individual, another 
30 for the person to choose a plan, plus time for the claim to be 
sent to the new plan, processed, and paid. 

Payment Differentials. 
larger enrollee contribution 
How do such rules apply to a 
unable to understand them? 

Plans will have rules requiring a 
for use of out-of-network providers. 
person who is unaware of them or 

3. Additional Issues For Discussion 

Risks of Random Enrollment. The HSA point of service 
process makes it possible for a person to be randomly enrolled in 
a plan without her knowledge (i.e., the alliance cannot locate 
her). If so, she may be enrolled into a plan that does not 
include her current providers (in this case, the publi9 
hospital), and she may continue to seek care from the public 
hospital. Risk #1: If she is enrolled into a closed-panel 
managed care plan, the care she receives at the public hospital 
will not be covered. Risk #2: If she is enrolled into a point­
of-service option or combination cost sharing plan, she will be 
liable for out-of-network fees she did not know she was 
incurring. 

Risks of Non-Random Enrollment. One way to reduce Risk #1, 
above, is to exclude from the random enrollment process all plans 
with no out-of-network option (this would exclude only closed 
panel HMOs). Persons could be randomly enrolled only into: a 
managed care point-of-service option, a PPO-type plan, or a fee­
for-service plan. One way to reduce Risks il and 2 is to include 
in the random enrollment process only those plans affiliated with 
the provider from whom the unenrolled person sought care (i.e., 
only plans where that provider is "in-network"). However, both 
of these "fixes" creates significant adverse selection. 

c. Next Steps 

We will schedule a meeting on these issues. Meanwhile, 
please call Bob or Lisa with your thoughts on these issues. 

As we address these matters, there is a set of related 
issues we should begin to think about. The HSA addresses some of 
the costs of vulnerable populations through risk adjustment and 
authority for alliances to provide financial incentives to health 

4 
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plans. Public hospitals raise the concern that these provisions 
compensate health plans, not providers; health plans are under no 
obligation to pass along such monies to the providers actually 
treating vulnerable populations. Vulnerable populations create 
these and other plan-provider tensions (i.e., nonpayment of co­
payments, non-routine waiver of copayments}. Are these matters 
best left to provider-plan negotiations? Is there a role for 
federal regulation, or are these matters best left to states or 
alliances? 
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