
January 28, 1996 

MEMORANDUM TO GENE SPERLING, JENNIFER ICLEIN, AND CHRIS JENNINGS 

FROM: 

RE: 

MARILYN YAGER 

MEETING WITH THE LEADERSHIP OF THE AM. ASSN. OF FAMILY 
PHYSICIANS 

DATE/TIME:Monday, January 29 
1:30 pm to 2:00 pm 

LOCATION: Room 180 OEOB 

PURPOSE: They requested this meeting (while their President Bob 
Graham is in town) to share some ideas about health 
care reform for the next term/Congress. I told them we 
had not begun that discussion, but that we were happy 
to hear their views. 

ATTENDEES: 

Dr. Bob Graham, Executive Vice President 
Charlie Huntington, Director, Washington Office 
Rosie Sweeney, Director, Policy Analysis 

BACKGROUND: 

As the largest Physician organization representing 
primary care physicians, the AAFP tends to be more 
liberal than your average physician group and their 
position papers certainly mirror our own positions. 
They started out as an early supporter of the Health 
Security Act, but towards the end of 1994 we began to 
have a rocky relationship, largely as a result of our 
inability to get the President or the First Lady to any 
of their meetings (nor have we been able to get a small 
meeting with the President for their Board - this is 
truly my fault, I thought I could get the meeting and 
have never been able to). 

They have also taken strong issue with our HCFA 
policies which they view as favoring specialists over 
primary care physicians, and our reduced funding for 
primary care public health programs. However, in turn, 
we have been disappointed in their muted involvement 
this year in our stalwart defense of Medicaid (although 
they signed on to the ACP physician press conference on 
behalf of our Medicaid policy) . 



However, despite this rocky relationship, we endeavor 
to keep a good relationship because they represent the 
physicians that tend to support the President. 



American College of 
Emergency Physicians 

LEER. GODOWN 
Congressional Lobbyist 

1111 19th Street, N.W., Suite 650 • Washington, D.C. 20036 
(202) 728-0610 Ext. 3015 Fax (202) 728-0617 
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The Honorable William J. Clinton 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear Mr. President: 

December 14, 1995 

We write to you today to urge your strong support for the adoption of the "prudent 
layperson" definition of emergency for the Medicare program as you undertake negotiations 
with the Republican Congressional Leadership on the final reconciliation package. 

The "prudent layperson" definition of emergency was offered as an amendment by Sen. Bob 
Graham (D-FL) and was adopted unanimously by the Senate during its floor consideration of 
the reconciliation package. The prudent layperson definition of emergency is the principle 
provision of legislation introduced earlier this year by Rep. Ben Cardin (D-MD) and Sen. 
Barbara Mikulski (D-MD). The Cardin bill, HR 2011, has 61 Democratic cosponsors. In 
addition, all of the Democrats on the Ways and Means Committee supported a Stark 
amendment that included the prudent layperson definition, though the amendment lost on a 
strict party line vote. An amendment was also approved by voice vote in the Commerce 
Committee to include the prudent layperson definition. Despite strong Democratic support 
and even Republican support, the Republican leadership unfortunately chose to strip this 
important patient protection for Medicare beneficiaries from the Conference report. 

The "prudent layperson" definition is a needed and necessary protection for senior citizens 
who enroll in Medicare HMOs. The Graham amendment would have ensured that Medicare 
beneficiaries who seek emergency care are not denied coverage by participating HMOs when 
it is determined "after-the-fact" that their condition was not "life-threatening." 
Unfortunately, the language agreed to by the Republican Conference Committee and 
subsequently adopted would allow this practice to continue. An independent study advised 
that unless we adopt the prudent layperson definition of emergency, Medicare beneficiaries 
will be subjected to unexpected and inappropriate out-of-pocket expenses which, at times, can 
be catastrophic. 

We are calling on the Administration to support this provision because it clearly reflects the 
values we all share by protecting patients in extremely vulnerable situations. Mr. President, 
imagine the following scenario: a senior citizen develops sudden and severe chest pain, goes 
to an emergency department and, upon evaluation, is not diagnosed as experiencing a heart 
attack. Under the Republican Conference report, this person could be denied Medicare 
coverage. In fact, this is happening every day in the private sector insurance market and we 



William J. Clinton 
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should not allow Medicare beneficiaries to be subject to this type of "Russian roulette" with 
respect to emergency services. 

A broad coalition supports the prudent layperson definition, including the American College 
of Emergency Physicians, the Coalition for American Trauma Care, the Emergency Nurses 
Association, the International Association of Fire Fighters, the American Heari Association, 
the American Academy of Pediatrics, Consumers Union, Citizen Action, Public Citizen, and 
the National Committee to Preserve Social Security and Medicare. It is pro-consumer pro­
senior, and a vital improvement over current regulation. 

While inclusion of this provision may appear to be a relatively minor one in the scheme of 
Medicare reform, if it is not corrected it could have a serious impact on any efforts to 
transform Medicare. It is important that the Administration not overlook this issue, and we 
are hopeful that you will make sure that it is on the list of items you bring up during your 
negotiations. 

Again, Mr. President, we urge you to support inclusion of the "prudent layperson" definition 
of emergency in any final reconciliation compromise that is concluded in your negotiations 
with the Congress. 

Sincerely, 

&4': 
.. 

{fh i::W~ 
Henry A. Waxman, MC 
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GRAHAM AMENDMENT NO. 3014 
Mr. DOMENIC! (for Mr. GRAHAM) pro­

posed an amendment to the bill S. 1357, 
supra, as follows: 

Beginning on page 476. strike line 20 a.nd 
all tha.t follows through page 477, line 3 a.nd 
insert the folloWi.ng: such incilvidua.ls ha.ve 
contracted for) available and accessible to 
each such incilvidual. Within the mecilcare 
service area of the pla.n. with reasonable 
promptness. a.nd in a manner which assures 
continuicy. 

On page 481, between lines 15 a.nd 16. insert 
the !olloWi.ng: 

"(h) TnfELY AUTHORIZATION FOR PRoMPTLY 
NEEDED CA.RE IDENTIFIED AS A REsULT OF RE­
QUIRED SCREENING EvALUATION.-

"(l) ACCESS TO PROCESS.-A medicare 
choice plan sponsor shall provide access 24 
hours a day, 7 days a week to such persons as 
may be authorized to make a.ny prior author­
izations required by the plan sponsor for cov­
erage of items and services (other than emer­
gency services) that a treating physician or 
other emergency department perso=el iden­
tify, pursuant to a screening evaluation re­
quired under section 1867(a), as being needed 
promptly by an individual enrolled With the 
org:i.nization under tllis part. 

"(21 DEEMED APPROVAL.-A mecilc:i.re choice 
plan sponsor is deemed to ha.ve approved a 
request !or such promptly needed Items and 
services if the physician or other emergency 
department personnel lnvolved-

"(A) has made a reasonable effort to con­
tact such a person !or authorization to pro­
vide a.n appropriate referral !or such items 
and services or to provide the items a.nd 
services to the incilvidual and access to the 
person ha.s not been provided Cas required in 
para.graph (1)). or 

"CB> ha.s requested such authorization n-tlm 
the person a.nd the person ha.s not denied the 
authorization wtthin 30 minutes after the 
time the request ts made. 

"(3) EFFECT OF APPROV AL.-Approval of a 
request for a prior authorization determina­
tion (including a deemed a.pproval under 
para.graph (2)) shall be treated as approval of 
a request for a.ny items and services that are 
required to treat the medical condition iden­
tified pursuant to the required screening 
evaluation. 

"(4) DEFINITION OF EMERGENCY SERVICES.­
In this subsection. the term ·emergency serv­
ices' means-

"(A) health care items a.nd services fur­
nished in the emergency department of a 
hospital (including a :rawna center). and 

"(Bl ancillary se?"'7lces routinely available 
to such department. 
to the extent they are required to evaluate 
a.nd treat an emergency medical condition 
(a.s defined in paragr:i.ph (5)) until the condi­
tion is stabilized. 

"(5) EMERGWCY MEDICAL CONDmON.-In 
paragr:i.ph (4). the ter:n ·emergency medical 

cond1t1on' means a medical conciltion, the 
onset of which is sudden. that manifests it­
self by symptoms of suificient severity, in­
clucilng severe pa.in. that a· prudent 
layperson. who possesses a.n aver&.i"f! knowl­
edge of health a.nd medicine. could reason­
ably expect the absence of immediate medi­
cal attention to result in-

"(A) placing the person's health in serious 
jeopardy, 

"(B) serious imP&.i=ent to bodily func­
tions. or 

"(C) serious dys!Wlction of any bocilly 
organ or part. 

No. 168 



ORGANIZATIONS THAT SUPPORT THE PRUDENT LAYPERSON 
DEFINITION OF EMERGENCY 

American College of Emergency Physicians 
National Association of EMS Physicians 
Coalition for American Trauma Care 
American Ambulance Association 
Emergency Medical Services Section of the International Association of Fire Chiefs 
International Association of Firefighters 
Emergency Nurses Association 
National Association of Emergency Medical Technicians 
Association of Air Medical Services 
National Association of State EMS Directors 
American College of Cardiology 
American College of Surgeons 
Congress of Neurological Surgeons 
American Association of Neurological Surgeons 
American Association for the Surgery of Trauma 
Consumer's Union 
Citizen Action 
Public Citizen 
National Committee to Preserve Social Security and Medicare 
American Heart Association 
American Academy of Pediatrics 
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JENNER & BLOCK LEGAL ANALYSIS 
HOUSE/SENATE DEFINITIONS OF EMERGENCY SERVICES 

MAJOR FINDINGS 

(1) "We conclude that the House definition of emergency services, by codifying 
the HCFA's regulatory definition, will make it much more difficult to remedy the 
flaws in the current system .... By contrast, the prudent layperson standard in the 
Senate bill will likely alleviate the problems with the current claims review 
process for emergency services while preserving administrative flexibility to issue 
implementing standards and guidelines." (Page 2) 

(2) "Under the House bill, coverage for emergency services performed bv either an 
in-network or out-of-network provider can be denied because of an after-the- fact 
determination by the MedicarePlus organization that the patient's condition did not 
meet the criteria for emergency services." (Page 3) 

(3) "The House definition is crafted to cover only out-of-network emergency 
services .... Indeed, the bill is silent on the provision of emergency services by the 
MedicarePlus organization." (Page 3) 

(4) " ... the [House] bill apparently permits a network organization to adopt its own 
definition of in-network emergency services and to develop its own guidelines and 
standard of review for reimbursing such treatment." (Page 3) 

(5) "The House definition of emergency services, on its face, leaves no room for 
consideration of the patient's personal judgement of the seriousness ofhis or her 
presenting condition." (Page 4) 

(6) "By codifying HCFA's regulation, the definition of "emergency medical 
services" in the House reconciliation bill could have the unintended effect of 
exacerbating the disproportionate rate of emergency services denials by Medicare 
HM Os and other managed care organizations." (Page 6) 

(7) " ... there is nothing in the House language that states or even implies that 
MedicarePlus organizations need give any weight to the patient's symptoms and 
subjective feelings. Instead, like HCFA's regulations, the language focuses on 
whether the patient was actually diagnosed with a condition that posed an 
immediate risk of serious damage to the patient's health." (Page 7) 



... 
•' 

(8) "It is fair to say, then, that the problem of disproportionate denials of 
emergency services by MedicarePlus organizations will likely worsen if the House 
bill is enacted." (Page 8) 

(9) "By codifying the prudent layperson standard into statute, the Senate bill 
would likely lead to fewer rather than more denials of emergency services claims." 
(Page 10) 

(I 0) "The prudent layperson standard is derived from the longstanding reasonable 
person test used in contract and tort law." (Page 10) 

( 11) "Enacting the prudent laype~son standard into statute should engender greater 
compliance by MedicarePlus organizations and provide beneficiaries with stronger 
grounds for appealing improper denials. (Page 11) 

(12) " ... the prudent layperson standard will not emasculate the claims review 
process. MedicarePlus organizations will still review the reasonableness and 
medical necessity of claims and deny those that are frivolous. Nor does the 
adoption of the prudent layperson standard force the claims reviewer to defer to 
the subjective judgement of the enrollee." 

(13) " ... the Senate language would give HCFA flexibility to interpret the prudent 
layperson standard through regulations, guidelines or policy statements. 
Accordingly, the agency could restrict the definition in the unlikely event that 
Medicare enrollees began to overuse emergency services. By the same token, 
HCFA could further expand the definition ifMedicarePlus organizations fail to 
apply it correctly or continue to deny a disproportionate number of emergency 
services claims." (Page 11) 
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You have asked us to analyze the language in the House and Senate 
reconciliation bills relating to the definition of "emergency medical services" provided 
to MedicarePlus enrollees. The House definition of "emergency services" provided by 
MedicarePlus organizations appears to be intended to codify the Health Care Financing 
Administration's (HCF A's) existing regulatory definition for Medicare health 
maintenance organizations (HMOs). The HCFA definition has reportedly led to a 
disproportionate rate of claim denials by Medicare HMO enrollees for reimbursement 
of emergency services. Meanwhile, the Senate reconciliation bill adopts language 
introduced by Senator Bob Graham that is intended to reduce the excessive rate of 
denials for emergency services by managed care organizations. Most notably, the 
Senate bill avoids the House bill's distinction between in-network and out-of-network 
emergency services and incorporates a "prudent layperson" standard that shifts the 
claims review process from an evaluation of the patient's final diagnosis to a review of 
the patient's presenting symptoms.!' 

!I The Senate bill is identical to an amendment introduced by Rep. Greg Ganske, 
which was passed by the House Commerce Committee, but omitted from the final 
House reconciliation bill. The definition of emergency medical services in both the 
Senate bill and the Ganske bill were derived from H.R. 2011, the Access to Emergency 
Services Act of 1995, a bill introduced by Rep. Benjamin Cardin and Rep. Marge 
Roukema. 



We conclude that the House definition of emergency services, by 
codifying the HCFA's regulatory definition, will make it much more difficult to 
remedy the flaws in the current system, either through administrative action or legal 
challenges by beneficiaries, emergency physicians, or hospitals. By contrast, the 
prudent layperson standard in the Senate bill will likely alleviate the problems with the 
current claims review process for emergency services while preserving administrative 
flexibility to issue implementing standards and guidelines. 

We will start by analyzing the language of the two bills. We will then 
discuss the possible legal implications of each bill. 

I. Analysis of Bill Language 

A. The House Bill 

Sec. 1853 of House reconciliation bill contains the patient protection 
standards for the MedicarePlus program. MedicarePlus is the managed care program 
that is created by the Medicare reform bill. Among other things, the patient protection 
standards set forth the rules governing reimbursement for emergency medical services 
obtained by MedicarePlus enrollees. Section 1853(b)(4) of the bill defines emergency 
services as follows: 

In this subsection, the term 'emergency services' means, with 
respect to an individual enrolled with [a MedicarePlus] organization, 
covered inpatient and outpatient services--

(A) are furnished by an appropriate source other than the 
organization, 

(B) are needed immediately because of an injury or 
sudden illness, and 

(C) are needed because the time required to reach the 
organization's providers or suppliers would have meant risk of serious 
damage to the patient's health. 

Except for minor differences, this language essentially codifies HCFA's current 
regulatory definition of emergency services provided to Medicare HMO enrollees.I' 

1' HCFA's regulatory definition of emergency services is as follows: 

Emergency services mean covered inpatient or outpatient services that--

(continued ... ) 
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However, HCFA has issued interpretive guidelines that significantly expand upon the 
plain meaning of its definition. Medicare and Medicaid Guide CCCH) , 13,960.22 
(1994). The House language incorporates some, but not all, aspects of these 
guidelines. The House bill's distinction between in-network and out-of-network 
services and its after-the-fact standard of claims review merit special discussion. 

In-Network vs. Out-of-Network Distinction. The House definition is 
crafted to cover only out-of-network emergency services. It does not purport to cover 
emergency services provided by in-network providers. Indeed, the bill is silent on the 
provision of emergency services by the MedicarePlus organization. By contrast, the 
HCF A guidelines at least require Medicare HM Os to make medically necessary 
emergency care available 24 hours a day, 7 days a week. The House language does 
require that MedicarePlus organizations provide services "with reasonable promptness," 
(b)(l)(A), on a "24 hours a day and 7 days a week" basis, (b)(l)(B), but it does not 
speak to emergency services per se. Thus, while the House language requires that 
coverage of out-of-network emergency services must be provided without prior 
authorization and without regard to the provider's contractual relationship, the bill 
apparently permits a network organization to adopt its own definition of in-network 
emergency services and to develop its own guidelines and standard of review for 
reimbursing for such treatment. 

After-the-Fact Standard of Review. Under the House bill, coverage for 
emergency services performed by either an in-network or out-of-network provider can 

'!:.I ( ••• continued) 
(1) Are furnished by an appropriate source other than the HMO 

or CMP [competitive medical plan]; 

(2) Are needed immediately because of an injury or sudden 
illness; and 

(3) Cannot be delayed for the time required to reach the HMO's 
or CMP's providers or suppliers (or alternatives authorized by the HMO 
or CMP) without risk of permanent damage to the patient's health. 

These services are considered to be emergency services as long as 
transfer of the enrollee to the HMO's or CMP's source of health care or 
designated alternative is precluded because of risk to the enrollee's health 
or because transfer would be unreasonable, given the distance involved 
in the transfer and the nature of the medical condition. 

42 C.F.R. 417.401. Note that a competitive medical plan or CMP is a prepayment 
organization that does not meet the strict requirements of the HMO provisions of the 
Public Health Service Act but which is still capable of providing services to Medicare 
beneficiaries on a prepaid basis. 42 C.F.R. 417.407(c). 
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be denied because of an after-the-fact determination by the MedicarePlus organization 
that the patient's condition did not meet the criteria for emergency services. For 
instance, what reasonably appeared to the patient to be a heart attack, may have been 
something less serious. Nonetheless, the attending physicians would have to run a 
series of costly tests to rule out the possibility of heart attack. As a result, 
reimbursement can be denied for potentially expensive services, leaving the beneficiary 
with the bill or, in many cases, leaving the physician and hospital without payment. 
The House definition of emergency services, on its face, leaves no room for 
consideration of the patient's personal judgment of the seriousness of his or her 
presenting condition. 

HCFA's guidelines clarify that it did not intend for its regulations to 
have this harsh effect. Instead, the guidelines adopt a patient-oriented claims review 
standard. First, the guidelines state that an emergency is determined at the time service 
is delivered, not when the claim is being reviewed. So, after-the-fact evaluations are 
not permitted. Second, HMOs are told not to retroactively deny a claim because a 
condition which appeared to be an emergency turns out to be a non-emergency in fact. 
This standard is comparable to the prudent layperson standard in the Senate bill. 

Notably, even with HCFA's guidelines, there have been reports of 
significant problems in the review of emergency services claims submitted by Medicare 
HMO enrollees. According to a study by Network Design Group, the organization that 
administers the appeals system for Medicare HMO claims, emergency services are 
prone to a disproportionately high rate of denial. Daivd A. Richardson, James Phillips, 
Dean Conley Jr., A Study of Coverage Denial Disputes Between Medicare 
Beneficiaries and HMOs, Network Design Group, Inc. 3 (September 1993) ("NDG 
Study").1' For instance, over half of Medicare HMO denials involve emergency 
services even though they represent a much lower percentage of total HMO services. 
Id.. As stated in the report: 

Nearly 60% of the sample cases involved disputes over in-area 
emergency services and 'urgent' out-ofarea services. Plans' denials 
were upheld in 75% and 60% of these cases, respectively, The authors 
conclude that these case types are "dispute prone" and most often 
decided against the beneficiary due to HCFA's regulatory definitions of 
'emergency' and 'urgent.' These definitions place enrollee's in the 
unreasonable position of making quasi-clinical evaluations of their 
symptoms and conditions and do not, expressly, make allowances for 
subjective experience (e.g., pain or suffering). As a consequence, 

'J/ See also Special Report: "MCOs. Emergency Room Doctors. at Odds over 
Coverage of Urgent Care, 4 BNA's Health Law Reporter 1545 (Oct. 12, 1995); Robert 
Pear, H.M.O's Refusing Emergency Claims. Hospitals Assert, New York Times, July 
9, 1995, at l. 
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enrollees who appear to act prudently from a lay perspective may face 
substantial or even catastrophic out-of-pocket liabilities. 

Id. It is evident from NDG's conclusions that HCFA's definition is being followed, 
but its guidelines are not, particularly the rule against after-the-fact denials. 
The NDG authors believe a large percentage of denials may be attributed to the claims 
reviewer's retrospective evaluation that a particular condition treated was not an 
emergency. In other words, what seemed like an emergency to the patient at the time, 
turned out to be something less serious. In addition to shifting costs to patients or 
providers, a disproportionately high rate of denials may discourage HMO enrollees 
from using emergency room services and from calling 911. The problems associated 
with excessive denial rates may be particularly acute for seniors, whose symptoms are 
more difficult to diagnose, who often are unable to understand complicated gatekeeper 
rules, and who typically are in no position to pay expensive medical bills. 

Excessive denials of emergency services claims also put physicians and 
hospitals in a difficult situation. Under the federal Emergency Medical Treatment and 
Act Labor Act (EMTALA), physicians and hospitals that participate in Medicare must 
provide "an appropriate medical screening examination" to any patient who presents in 
an emergency room, without regard to insurance coverage or ability to pay. 42 U.S.C. 
§ 1395dd(a). If an emergency condition exists, the patient must be stabilized before 
transfer or release. § 1395dd(b).~' But, if the emergency condition is ruled out and 
the HMO denies reimbursement because the criteria for an emergency were not met, 
the physician and/or hospital either have to bill the patient or forgo payment. This may 
be true even though the non-emergent care provided was medically necessary if the 
HMO's gatekeeper or prior authorization rules were not followed. 

Based on its statistical analysis of HMO denials of emergency claims, 
NDG recommends that the definitions of "emergency" in the Medicare regulations be 
modified so that a reasonable and prudent lay person can anticipate claims that would 
be covered versus denied. NOG Study at 3. 

B. The Senate Bill 

The Senate bill defines both "emergency services" and "emergency 
condition." The bill defines "emergency services" to mean: 

(A) health care items and services furnished in the 
emergency department of a hospital (including a trauma 
center), and 

~1 Ironically, EMT ALA does not impose a similar duty on HM Os or other managed 
care organizations. Dearmas v. Av-Med. Inc., 814 F. Supp. 1103 (S.D. Fla. 1993) 
(EMTALA does not apply to HMOs or similar health plan providers). 
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(B) ancillary services routinely available to such 
department, 

to the extent they are required to evaluate and treat an emergency 
condition (as defined in paragraph (5)) until the condition is stabilized. 

Paragraph 5 then defines "emergency condition" as: 

a medical condition, the onset of which is sudden, that manifests itself by 
symptoms of sufficient severity, including severe pain, that a prudent 
layperson, who possesses an average knowledge of health and medicine, 
could reasonably expect the absence of immediate medical attention to 
result in--

(A) placing the persons health in serious jeopardy, 

(B) serious impairment to bodily functions, or 

(C) serious dysfunction of any bodily organ or part. 

Thus, the Senate bill addresses the two principal problems identified by NDG with the 
current system of reviewing claims for emergency medical services. First, it applies a 
prudent layperson standard of review. Second, the definition of emergency condition 
applies equally to in-network and out-of-network emergency services. 

The Senate bill would codify the HCF A guidelines, rather than the 
HCFA regulation. In doing so, it would change the focus of the claims review process 
for emergency services from the patient's discharge diagnosis to the patient's presenting 
symptoms. It also could reduce much of the confusion between in-network or out-of­
network services by eliminating this distinction from the definition of emergency 
medical condition. 

The Senate bill also links the definition of emergency medical services 
for purposes of the Medicare managed care program with the screening and treatment 
requirements of the EMT ALA. Likewise, the bill requires 24-hour-a-day, 7 day-a­
week access to those persons empowered to provide prior authorization for non­
emergency care identified as promptly needed by an EMTALA screening examination. 
These provisions should help reduce confusion in the claims review process while 
relieving physicians and hospitals of the "Catch-22" created by the overlap of these 
programs. 
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II. Le~al Implications of Alternative Bills 

A. House Bill 

By codifying HCFA's regulation, the definition of "emergency medical 
services" in the House reconciliation bill could have the unintended effect of 
exacerbating the disproportionate rate of emergency services denials by Medicare 
HMOs and other managed care organizations. The enactment of the House language 
will make it more difficult to address these problems through administrative change or 
legal challenge by patients or emergency providers. 

First of all, any attempt by HCFA to enforce those aspects of its 
guidelines that are inconsistent with or not clearly authorized by the House 
reconciliation language (including, principally, the agency's version of the prudent 
layperson standard) would be highly vulnerable to legal challenge. "It is axiomatic that 
an administrative agency's power to promulgate legislative regulations is limited to the 
authority delegated by Congress." Bowen v. Georgetown University Hospital, 488 
U.S. 204, 208 (1988). See also Ashton v. Pierce, 716 F.2d 56, 60 (D.C. Cir. 1983) 
(subsequent history omitted) ("'for regulations to be valid they must be consistent with 
the statute under which they were promulgated'"). It is doubtful whether HCFA's 
guidelines would meet this test if the House bill were enacted. For instance, there is 
nothing in the House language that states or even implies that MedicarePlus 
organizations need give any weight to the patient's symptoms and subjective feelings. 
Instead, like HCFA's regulations, the language focuses on whether the patient was 
actually diagnosed with a condition that posed an immediate risk of serious damage to 
the patient's health. 

In these circumstances, a MedicarePlus organization could successfully 
argue that the HCFA guidelines are beyond the scope of the agency's legislative 
authority and inconsistent with the statutory definition of emergency services. A 
federal court would then be justified in invalidating the guidelines as in direct conflict 
with the Medicare Act or as "arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law" under the Administrative Procedure Act, 5 U.S.C. 706. 
See, ~. Cosgrove v. Bowen, 898 F.2d 332 (2d Cir. 1990) (HHS method of 
recalculating physician reimbursement under Medicare Part B was arbitrary and 
capricious and not required by the Medicare Act). 

One could argue that the HCF A guidelines may already be subject to 
challenge if they are inconsistent with the agency's own regulations. But, while it is 
true that an agency policy statement can be overturned if it is inconsistent with agency 
regulations, it is also true that courts tend to give agencies extensive deference in 
interpreting their own rules--significantly more than when agencies are interpreting 
their statutory authority. Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 

Thus, HCFA has been able to at least try to address the problems 
associated with excessive denials of emergency services claims by issuing interpretive 
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guidelines. So far these guidelines have not been attacked as inconsistent with HCFA's 
regulatory definition. It is doubtful whether HCFA could continue to evade a legal 
challenge if its regulations were codified into statute. It is fair to say, then, that the 
problem of disproportionate denials of emergency services by MedicarePlus 
organizations will likely worsen if the House bill is enacted. 

Enactment of the House language will also help to insulate the 
MedicarePlus claims review process from legal attack by patients and providers. The 
problems described in the NDG study arguably implicate the property rights of 
patients, physicians, and hospitals. Medicare enrollees are reportedly being denied 
claims for emergency services that are medically necessary, but which do not strictly 
meet the criteria for an emergency or for which prior authorization was not given. 
Denials are also occurring in situations where the patient reasonably believes an 
emergency exists, but the subsequent screening evaluation shows otherwise. In 
addition, patients who seek in-network emergency services may be more likely to have 
their claims denied than those who seek comparable out-of-network services. Based on 
these facts, a Medicare enrollee or a group of enrollees could potentially attack the 
claims review system as inconsistent with the HCP A guidelines and arbitrary and 
capricious under the Administrative Procedure Act. A hospital or physician could 
likewise argue that requiring providers to screen all patients, including all Medicare 
patients, for emergency conditions and then withholding payment in a disproportionate 
number of cases, is both arbitrary and capricious. See, ~. Bowen v. Georgetown 
University Hospital, 488 U.S. 204, 216 (1988) (Scalia, J., concurring) (striking down 
HHS retroactive attempt to recoup payments from Medicare hospitals as both beyond 
statutory authority and arbitrary and capricious); Cosgrove, supra. 

By contrast, if the House bill were enacted, the current problems in the 
claims review process would be much less vulnerable to legal attack by patients and 
emergency providers. To mount such a challenge, an enrollee or provider would have 
to argue that the claims review system was fundamentally unfair, in violation of 
substantive due process or the equal protection clause. Alternatively, a provider might 
argue that requiring a hospital to screen all Medicare patients and then withholding 
payment for such screenings is an unconstitutional taking without just compensation. 

But such claims would be very difficult to sustain. Although courts 
afford agencies considerable deference in implementing their statutory authority, the 
presumption of regularity afforded to agency decisionmaking is not nearly as strong as 
the presumption of constitutionality afforded legislation. Motor Vehicle Manufacturers 
Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 n.9 (1983). This 
presumption is particularly formidable for economic and social legislation, as opposed 
to fundamental privacy rights or suspect classifications. Williamson v. Lee Optical of 
Oklahoma. Inc., 348 U.S. 483, 487-88 (1955). Moreover, the relevant constitutional 
standards (substantive due process, equal protection, taking of property without just 
compensation) are themselves heavily weighted in favor of duly enacted legislation. 
See,~. Nebbia v. New York, 291 U.S. 502, 537 (1934) ("If the laws passed are 
seen to have a reasonable relation to a proper legislative purpose, and are neither 
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arbitrary nor discriminatory, the requirements of [substantive] due process are 
satisfied"); New Orleans v. Dukes, 427 U.S. 297, 303 (1976) (unless provisions 
challenged under equal protection clause infringe upon a fundamental liberty interest or 
contain a suspect classification, the courts "presume the constitutionality of the 
statutory discrimination and require only that the classification challenged be rationally 
related to a legitimate [government] interest"). 

Thus, courts have routinely rejected substantive attacks on Medicare and 
Medicaid fee limits, finding these laws to be rationally related to a legitimate legislative 
purpose. See, ~. Whitney v. Heckler, 780 F.2d 963, 968-972 (11th Cir.), cert. 
denied, 479 U.S. 813 (1986) (temporary freeze on fees that physicians can charge 
Medicare patients did not violate substantive due process); Minnesota Ass'n of Health 
Care Facilities. Inc. v. Minnesota Department of Public Welfare, 742 F.2d 442 (8th 
Cir. 1984), cert. denied, 469 U.S. 1215 (1985) (Minnesota statute limiting the rates 
that nursing homes participating in Medicaid program may charge patients who do not 
receive Medicaid benefits not unconstitutional). They have been even more reluctant to 
hear unjust takings claims. See,~. Garelick v. Sullivan, 987 F.2d 913, 916-18 (2d 
Cir.), cert. denied, 114 S. Ct. 78 (1993) (limits on amounts physicians may charge 
Medicare patients over reimbursement levels do not effect an unconstitutional taking 
because physicians voluntarily participate in Medicare))' Indeed, one court has held 
that the EMT ALA requirement that physicians screen indigent patients does not violate 
the takings clause because physicians who treat emergency patients voluntarily work for 
hospitals that participate in Medicare and are otherwise not specifically required by 
EMTALA to treat patients. Burditt v. U.S. Dept. of Health and Human Services, 934 
F.2d 1362, 1376 (5th Cir. 1991). This precedent would make it particularly difficult 
for an emergency physician or hospital to challenge the MedicarePlus claims review 
system for emergency services. 

While the logic of these cases may be subject to question, they are 
generally indicative of a judicial antipathy for constitutional attacks on the Medicare 
statute. See also New York State Ophthalmological Society v. Bowen, 854 F.2d 1379 
(D.C. Cir. 1988), cert. denied, 490 U.S. 1098 (1989) (constitutional privacy doctrine 
did not protect cataract patients' medical choice, which was substantially impeded by 
Medicare amendment prohibiting physicians from billing for an assistant cataract 
surgeon). 

In short, passage of the House bill will effectively codify the HCFA 
regulations and the problems that have been associated with those rules. See NDG 
Study, supra. Putting this language into statutory form could effectively prevent HCFA 
from applying a prudent layperson standard or other administrative innovations. It will 

~.I See also Metrolina Family Practice Group. P.A. v. Sullivan, 767 F. Supp. 1314, 
1322 (W.D.N.C. 1989) (various Medicare fee-related amendments do not violate Fifth 
Amendment rule against takings); AMA v. Bowen, 659 F. Supp. 1143, 1150 (N.D. 
Tex. 1987) (OBRA-86 price regulations not an unconstitutional taking). 
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also serve to insulate the current flawed claims review system from legal attack by 
Medicare enrollees and emergency providers. 

B. Senate Bill 

As discussed above, the Senate Bill addresses the two .principal problems 
with the House reconciliation definition of emergency services. First, it adopts a 
review standard based on the patient's symptoms and subjective feelings at the time the 
patient goes to the emergency room. Second, the bill does not distinguish between in­
network and out-of-network services. 

The prudent lay person standard has been applied to the HMO claims 
review process for emergency services in three states: Maryland, Virginia, and 
Arkansas. It is based on the premise that the patient's subjective assessment of the 
severity of his or her symptoms is central to the patient's decision to seek emergency 
medical services. However, the standard itself is not subjective. Rather, it creates an 
objective test by comparing the patient's assessment with that of an average or 
reasonably prudent layperson. In other words, it requires the claims reviewer to ask 
whether a reasonable person of average sensibilities and intelligence would have gone 
to the emergency room if he or she were presented with similar circumstances (e.g., 
pain, bleeding, discomfort). 

The prudent layperson standard is derived from the longstanding 
reasonable person test used in contract and tort law. See Corbin on Contracts, § 560 at 
274; Prosser and Keeton on Torts § 32 at 173 (5th ed. 1984). As Prosser and Keeton 
states, "Sometimes he is described as a reasonable person, or a person of ordinary 
prudence, or a person of reasonable prudence, or some other blend of reason and 
caution." Id. at 174. The conduct of the reasonable person varies with the situation. 
Negligence, for example, "is a failure to do what the reasonable person would do 
'under the same or similar circumstances.'" Id. at 175 (quoting Second Restatement of 
Torts, § 283). 

The term "prudent layperson" has been used specifically to interpret 
insurance agreements, but has been employed in many other contexts as well. ~. 
~. Bausch & Lomb. Inc. v. Utica Mutual Ins. Co., 330 Md. 758, 778, 625 A.2d 
1021 (1993) ("A word's ordinary signification is tested by what meaning a reasonably 
prudent layperson would attach to the term"). See also Martin v. Griffin, 117 Wis. 2d 
438, 443, 344 N. W.2d 206, 209 (Ct. App. 1984) ("Excusable neglect [in responding to 
a court's scheduling orders] is 'that neglect which might have been the act of a 
reasonably prudent person under the same circumstances' .... ") (citations omitted). 

By codifying the prudent layperson standard into statute, the Senate bill 
would likely lead to fewer rather than more denials of emergency services claims. The 
NDG study shows rather clearly that despite the presence of provisions in HCFA's 
guidelines that arguably resemble the prudent layperson standard, HMOs have been 
disproportionately denying claims for emergency services. At the same time, NDG has 
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upheld 60-75 % of these denials. This suggests that both HM Os and NDG are 
following the regulatory definition of emergency services rather than the HCF A 
guidelines. See NDG Study at 3 (concluding that denials most often decided against 
the beneficiary because of HCFA's regulatory definitions of "emergency" and 
"urgent"). Enacting the prudent layperson standard into statute should engender greater 
compliance by MedicarePlus organizations and provide beneficiaries with stronger 
grounds for appealing improper denials. 

On the other hand, the prudent layperson standard will not emasculate 
the claims review process. MedicarePlus organizations will still review the 
reasonableness and medical necessity of claims and deny those that are frivolous. Nor 
does the adoption of the prudent layperson standard force the claims reviewer to defer 
to the subjective judgment of the enrollee. Rather, the prudent layperson standard only 
serves to shift the focus of the inquiry from an objective review of the reasonableness 
of the ultimate medical diagnosis to an equally objective evaluation of the 
reasonableness of the patient's response to his or her symptoms, as judged from the 
perspective of a layperson of ordinary prudence. 

Of course, the Senate language would give HCF A flexibility to interpret 
the prudent lay person standard through regulations, guidelines, or policy statements. 
Accordingly, the agency could restrict the definition in the unlikely event that Medicare 
enrollees began to overuse emergency services. By the same token, HCFA could 
further expand upon the definition if MedicarePlus organizations fail to apply it 
correctly or continue to deny a disproportionate number of emergency services claims. 

We hope this analysis is helpful. Please call us if you have any 
questions. 

K:\ ... \RMP\ACEP\SCOTII .MEM 
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which the other vnt1ty agrees to !Ur· 
ni~h specified services to Medicare en­
rollees or the HMO or C?dP. but the 

-·HMO or CMP retains .respollSibillty for 
those services. Under an ~ment. 
Medicare pa.yment to the HMO or CMP 
\ll5Cb.a.1'ges the beneflcia.x:y•s obl1~t1on 
to P8.3' !or the semce. 
Bener~ mwilizat:on fund meana .a. rund 

established l>Y HCF A at the request o! 
an HMO or CMP \lrleh a. new rlsJc con­
tract to withhold a Portion of the ver 
capita. tia.Yfilents a.v.iz.il~le to the HMO 
or CMP tor payment in a subsequent 
contra.ct period for the purpose of se&­
b1UZ1ng nuctuations in the avaU&bility 
of t;he adcUtional beneflts PrQvtded by 
the SMO or CMP to itli MedicaN en­
rollees. 

Demonstration project means a dem­
onstration proj~t under section 402 or 
the Social Security Amendments or 
1967 (42 u_s.c. 13950-1) or section 222(a) 
of the Social Securtty Amendnlents or 
1972 (42 U.S.C. 13%0-1 (note)). relating 
to the proV1s1on of 8ervices for which 
payment is ma<ie under Medicare on a. 
prospectively d.etermined b~is. 

E:mc" fees means covered. in-
patient or outpatient :serVices tha.t--(1) 
Are furnished by an a.ppropna.te source 
other tha.n the HMO or CMP: 

(2) Are needed immed.ia.tely bees.use 
o! an injury or l5Udden illness~ and 

(3) Cannot be delayed for the t1rne ~ 
quired to reach the HMO's or CMP'a 
prov1<1ers or suppller:s (or alternatives 
authori%e<l by the HMO or CMP) with­
out risk oi perma.nent dam.age to the 
pa.t1ent•s halth. 

The5e services a.re considered to be 
emerg-ency services as long ~ tra.nsfer 
o( the enrollee to the HMO's or CMP'.s 
source of h~th ca.re or designa.ted al­
ternat1ve ls precluded becaw;e of risk 
to the enrollee':s health or becaU3e 
~er would be unreason.able. given 
the data.nee involved 1n the tranafei­
and the nature or the medica.l. ~ondJ.­
tion. 

Gelara'JJhfc <Z1ea means the area. round 
by RCF A to bit the area Within •hich 
the HMO or CMP tumishes. or ~s 
ror f\lrnishlng~ the full range or serv-­
Jcea that it offers to its Medicare en­
?Qllees. 

Medicare ettJ"ollee m~a an indhidual. 
Who 1s entitled to Medicare benefU:.3 
O?art A a.nd Pa.rt l} or Part B only) and 

TO 97280:>17 P.02 

§417.404 

who ha.a been identified on HCF A 
~rd.$ as a.n enrollee or an HMO or 
CMP that has a. contra.et under section 
18'16 of the Act. 

Neto Medicare enrollee means a. Medi­
care enroll~ \lrho-

(1) Ea.rolls with a.n HMO or CMP alter 
the date on which. the BMO or CMP 
first enters int<> a. riak contra.ct under 
subpart L or this part: 

(2) I.a entitled to both Pa.rt A and 
Part B benell ts under Medic.axe or Part 
B benents only at the time o! the en­
rollment: a.nd 

(3) Was not enrolled with the HMO o:r 
CMP at the time he or she bee&m.e enti­
tled to benefits under Part A or eligible 
to enroll in Part B 0£ Medicare. 

RWc contract means a. contract en­
tered into under section l876(g) of the 
Act on or a.fter February 1. 1985-

(Jrgently needed .unJices meantJ cov­
ered services re<luired in order to p~ 
vent serious deteriora.tion of an cnroll­
~·s health that resultll n-om an unfore­
seen 1llness or injury it'-

(a.) The enrollee is temporarily ab­
sent !rom the HMO's or CMP".s geo­
graphic .area: a.nd 

(b) Rvceip~ of the health care service 
Ca.Illlot be delllYed until the enrollee's 
retnrn to the HMO's or CMP's geo­
gra.phic area. 

(SO FR 1~. Ja.n. 10. l~. &.s amended a.t 51 
F'R 2BS13. Aug. 9. 1900: 58 FR 4&.$69. ~pt. 13. 
Im: S6 FR 51~ Oct. 17. 1991: 58 FR 30072. 
Jilly 15. 1993} 

§417.'°2 Et!ectaV4t date of initial ~gu· 
lation.$. 

The cluinges m2.de to section 1876 ol 
the Act by sei:t1on 114 oi the Tax EQ.­
uity a.nd Fiscal Responsibility Act of 
.1982 became e!I'ecti ve on February l. 
1985. the effective date or the lrutial 
lmplementi~ regulations. 

(58 FR a8072.. July l~. ImJ 

f 41'7.404 lnt:rodnctlou. 
(a.) Gmaal reqt.Uremenu. In Qrder to 

partidpa.te a$ an HMO or CMP under 
Med1ca.re. a.n entity mn.&t.-

(1) F.&tablish tha.t it ls a.n HMO or 
CMP;and 

(2) Sa.ttsf.V the oontra.ct requirements 
tor an HMO or CMP to enter into a. con­
tract with HCFA. 

(b) Appli<Xlble regulation$. (l) Seotions 
417.406 and ~7.40'1 fft forth the re<iulre- · 
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• ·Physician assistants (see MCM § 5259); 

• Nurse practitioners (see MCM § 2156) "; 

• Clinical nurse specialists "; 

• Nurse midwives (see MCM § 2138); and 

• Certified registered nurse anesthetists (see 
MCM § 5261). 

See § 2153.4 for a discussion of the coverage of 
auxiliary personnel when furnished without physi-
cian supervision. 

•Section 4155 of the Omnibus Budget Reconcilia­
tion Act of 1990 amended coverage of nurse practi­
tioners in rural areas and added coverage of clinical 
nurse specialists effective January 1, 1991. 

·expands·. benefits which .-th~ .Secretary identifies as 
. involving significant: costs, and these benefits were 

not included in the adjusted average per.capita ·cost 
(AAPCC) calculation, risk-based HMOs and CMPs 
are not responsible for providing·or paying for these 
benefits. When HMO/CMP enrollees receive such 
services, Medicare pays the benefits under fee-for­
service until the next contract year, when the bene-
fits are included in the AAPCC. · .. • . ' 

HMO/CMP Manual § 2102 (as .revised by Trans. 9, 
Jan. 1992). · - · 

The Secretary is required to study the availability 
of covered chiropractic services in HMOs and pre­
sent its findings to the congressional committees no 
later than January 1, 1993 (f 17,805). 

Sec. 4204 of the Omnibus Budget Reconciliation Act of 
1990 (P.L. 101-508). [A summary of the law was origi-

B. Transplants.-You are required to cover organ nally reported at NEW DEVELOPMENTS 138,951.] 
and tissue transplants that the Secretary determines _V · 
are not experimental. Required transplants include: ~-22 Emergency and urgently needed· ser-

. v1ces.-HCF A guidelines state as follows: 
-~ • Kidney (see CIM § § 35-35, 35-58, 45-22, and 
50-26 rn 27,zo1n; 

• Heart (see CIM § 35-87); 

• Liver (see CIM § 35-53); 

• Bone marrow (see CIM § 35-30); and 

• Cornea. 

You are required to provide or arrange for certain 
transplants in out-of-area hospitals. Heart and liver 
transplants may only be performed in Medicare ap­
proved transplant centers. Not all hospitals perform­
ing transplants are Medicare approved transplant 
centers, even if they are participating hospitals for 
other services. 

If one of your Medicare enrollees is a candidate 
for heart or liver transplant surgery, give him/her 
written notification that the procedure is a covered 
Medicare service and that it is performed in facili· 
ties approved by Medicare. The transplant facility 
makes the determination as to whether the enrollee 
meets the patient selection criteria. Refer your en­
rollees who are appropriate candidates only to Medi­
care approved heart Qr liver transplant facilities for 
evaluation. HCF A notifies you of each new Medicare 
approved transplant facility. The Regional Office 
(RO) has a complete list of these facilities. The 
facility determines whether to perform the trans­
planL Failure to refer appropriate candidates to, or 
to provide or arrange for the service in, a Medicare 
approved heart or liver transplant center is subject 
to a civil money penalty of up to $25,000 for each 
violation. 

C. Midyear Coverage Changes.-As benefits be· 
come covered, they must be made available to Medi· 
care enrollees on the effective date of Medicare 
coverage. The cost of providing new or expanded 
benefits which are mandated by Congress midyear 
must be borne in its entirety by contracting risk 
HMOs and CMPs. However, when the Secretary 
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Emergency Services 

Assure that medically necessary emergency care 
is available 24 hours a day, 7 days a week. Benefi­
ciaries are not required to receive emergency ser­
vices at your plan facilities nor are they required to 
secure prior approval for emergency services pr<>­
vided inside or outside your geographic area. Pro­
vide a system to pay claims for emergency services 
provided out-of-plan and pay for all emergency ser­
vices provided out-of-plan. (See § 2107 rn 13,960.35] 
for the permissible limits on the amount yo~ must 
pay.) 

Definilion.-Use the definition provided in 42 
CFR 417.401. Specifically, "emergency services" 
mean covered inpatient and outpatient services that 
are: 

• Furnished by an appropriate source other than 
the organization; 

• Needed immediately because of an injury or 
sudden illness; and 

• Needed because the time required to reach the 
organization's providers or suppliers (or alternatives 
authorized by the organization) would have meant 
risk of permanent damage to the patient's health. 
Such services must be, or appear to be, needed 
immediately. 

Example: While visiting her son, a 70 year old 
woman with a history of cardiac arrhythmias ex­
periences a rapid onset of chest pain, nonproduc­
tive hacky cough, and generalized tired feeling. 
The son calls his own physician, who recommends 
he bring his mother in to see him right away. 
After the physician evaluates the patient, the 
physician diagnosis is a common ·cold, and he 
prescribes two over-the<ounter medications for 
treatmenL 

In this case, the HMO/CMP is required to pay 
for the physician's services because the enrollee's 

Cl994, Commerce Clearing House, Inc. 
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medical condition appeared to require immediate 
medical services. 

_'\j/ There does not need to be threat to a patient's life. 
~ An emergency is determined at the time a service is 

delivered. Do not require prior authorization. You 
may request nutification within 48 hours of an emer­
gency admission or as soon thereafter as medically 
reasonable. However, payment may not be denied if 
notification is not received. 

If it is clearly a case of routine illness where the 
patient's medical condition never was, or never 
appeared to be, an emergency as defined above, then 
you are not responsible for payment of claims for the 
services. Do not retroactively deny a claim because a 
condition, which appeared to be an emergency, turns 
out to be non-emergency in nature. 

Ali procedures performed during evaluation and 
treatment of an emergency condition related to the 
care of that condition. must be covered. An example 
is 3. member who is treated in an emergency room for 
chest pain and the attending physician orders diag­
nosti( pulmonary angiography as part of the evalua­
tion. Upon retrospective review, you c-annot decide­
that the angiography was unnecessary and refuse to 
cover this service. 

If during treatment for an emergency situation, 
the ei1rollee rer.eives care for an unrelated problem, 
you are not responsible for the care provided ior this 
unrelated non-emergency problem. An example is a 
member who is treated for a fracture and the attend­
ing physician also trc.ates a !'kin lesion. You are not 
responsible for any costs, such as biupsy, associated 
with treatment of this unrelated non-emergency 
care. 

After the emergency, pay the cost of medically 
necessary follow-up care. (Sec § 2105.) 

Transfer.s.-If one of your Medicare enroilees 
receives emergency medical care in a non-plan hospi­
tal, you may wish to transfer the patient to your 
facility (or a facility that you designate} as soon as 
possible. Pay the transfer costs, such as an ambu­
lance charge, if it is necessary. 

Be aware that the transferring hospital is subject 
to statutory limitations on when, and how, the trans­
fer may be made. Under § 1867 of the Act, the 
hospital must first determine whether the patient's 
condition has stabilized within the meaning of the 
statute. In general, this means that within reasona­
ble medical probability, no material deterioration of 
the condition is likely to result from, or occur during, 
the transfer. 

If the patient's condition has not stabilized, the 
patient may only be transferred if the patient makes 
an informed, written request for transfer, or the 
attending physician or appropriate medical author­
ity signs a certification that the risks of the transfer 
are outweighed by the medical benefits expected 

Medicare and Medicaid Guide 

from transfer to another medical facility_• If these 
conditions are met, then the transfer may be made, 
but only if it also meets the definition of an appro­
priate transfer. (See§ 1867(cX2) of the Act.) · 

In general terms, an appropriate transfer is one in 
which: 

• The transferring hospital: 

-Provides medical treatment 10 minimize the 
risks to the individual, 

-Forwards all relevant medical records, and 

-Uses qualifit:d personnel and transportation 
equipment for the transfer; 

GI The receiving facility: 

-Has available space and qualified personnel, 
and 

-Except for specialized faciiities that under 
§ 1867(g) of the Act cannot refuse a transfer, agrees 
to accept t.he transfer and provide appropriate medi­
cal treatment; and 

o The transfer mee!s any other requirements the 
Secretary may find necessary in the interest of 
health and safety of individuals. 

If the transferring hospital fails to meet these 
requirements, it may lose its Medicare provider 
agreement or be subject to civil money penalties or a 
civil action for damages. Physicians involved in an 
improper transfer may also be subject to civil money 
penalties and may be excluded from participation in 
Medicare. 

Provide ass!st;rnce with the above requirements to 
facilitate an appropriate transfer to one of your 
facilities or a facility that you designate. 

If there is a disagreement over the stability of the 
patient for transfer to another inpatient facility, the 
judgment of the attending physician at the transfer­
ring facility prevails and is binding on the HMO/ 
CMP. 

HMO/CMP Menual § 2104 (as revised by Trans. 9, 
Jan. 1992). 

Urgently Needed Services 

Urgently needed services are Medicare covered 
sen,.;ces required in order to prevent a serious deteri­
oration of an enrollee's health that results from an 
unforeseen illness or an injury. Cover these services 
if: 

• The enrollee is temporarily absent from your 
geographic area, and 

• The receipt of health care. services. ca~not Qc: 
delayed until the enrollee returns to your organiza­
tion's geographic area. The enrollee is not required 
to return to the service area because of the urgently 
needed services. 

1f 13,960 
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Urgently needed care pertains only to out-of-ar<:a 
care to treat an unforeseen condition. Prior authori­
zation is not needed in seeking urgently needed 
services. Your marketing materials must clearly 
describe the concept of urgently needed services as 
well as include an explanation of the enrollee's rights 
in these situations. 

Example: A 72 year old man had a left femoral 
bypass graft 6 weeks ago. He goes on his previ­
ously scheduled vacation to his sister's house who 
lives out of the service area. While there, he 
beings to notice left leg numbness that is occur­
ring with greater frequency and intensity and is 
not totally relieved by his medications. His sister 
takes him to see her physician. 

Pay for the physician's services because the 
enrollee's medical condition appeared to be such 
that the provision of medical services could not be 
delayed until the enrollee returned to your service 
area. 

Services that can be foreseen are not considered 
urgently needed services, and you are not required 
to pay for these services without prior authorization. 

For example, you are not required to pay without 
prior authorization when a member who needs rou­
tine dialysis or oxygen therapy travels outside your 
service area for a personal emergency or a vacation. 
Develop a clear policy on your responsibility and the 
beneficiary's financial responsibility in these situa­
tions. Consider making special arrangements with 
providers outside your service area or clearly dis­
cussing any restrictions on out-of-area coverage with 
Medicare beneficiaries at the time of application. 
Marketing materials must clearly describe the limits 
of your out-of-area coverage. 

Assume responsibility for urgently needed services 
without regard to the length of absence from the 
geographic area, as long as the enrollee maintair.s 
membership in your plan. However, if the er..rollee is 
absent for an extended period (beyond 90 consecu­
tive days) and you have not been notified and have 
not arranged for membership to continue, you may 
assume that the move is a permanent move and 
begin procedures to disenroll the beneficiary. If you 
do not disenroll the beneficiary and you knew that 
he/she is absent for more than 90 consecutive days, 
then you are iiable for all services rendered, includ~ 
ing routine care. (See § § 200lff.) 

Cover medically necessary follow-up care to emer­
gency and urgent care situations if that care cannot 
be delayed without adverse medical effects. 

HMO/CMP M.anual § 2105 (as revised by. Trans. 9, 
Jan. Im). 

.25 ESRD treatment setting.-HCF A guide­
lines for HMOs/CMPs are as follows: 

Patients may be treated at a facility or at home. 
Since it is not likely that all enrollees with ESRD are 
good candidates for home dialysis, be prepared to 

if 13,960 

make the service available in either setting. It is not 
appropriate for you to have an across-the-board pol­
icy that all of your patients dialyze at home. 

Your physician must develop, in consultation with 
the ESRD patient, a personalized patient care plan 
reflecting the psychological, social and functional 
needs of the patient as well as medical considera­
tions. Patients must also be consulted when changes 
are made in a treatment plan. 

If you wish to transfer a patient from facility to 
home dialysis, you must give the patient advance 
notice to ensure orderly transfer. A patient may be 
transferred only for medical reasons, for the 
patient's welfare or that of other patients, or for non­
payment of fees. An ESRD patient may not be 
forced into home <lialysis solely for economic reasons. 

HMO enrollees may appeal the ESRD treatment 
that you provide through the HMO and Medicare 
appeals procedures. Enrollees may also appeal 
through the ESRD network patient grievance proce­
dure. Ir.formation on the latter appeals process is 
provided to the beneficiary directly by the ESRD 
treatment facility. 

HMO/CMP Manual § 2114 (as ~evised by Trans. 9, 
Jan. 1992). 

.30 Health screening.-HCF A guidelines fo:­
HMOs and CMPs are as fo!Jows: 

Except as provided ~low, do not require a Medi­
care enrollee, as part of enrollment, reenrollment or 
receipt of any services, to submit to or pass a health 
examination. This prohibition on health screening 
applies to any service or set of services offered to 
Medicare enrollees, whether they are required ser­
vices under Medicare, additional services, or 
mandatory or optional supplemental services. This 
prohibition applies to HMOs/CMPs which contract 
with HCF A on a risk or cost basis. 

There are penalties specified in law for violati.ons 
of the health screening prohibitions. (See§ 1016.) 

Exceptions.-Do not enroll persons who have been 
medically determined to have end stage renal dis­
ease (ESRD) or who have elected the Medicare hos­
pice benefit (unless they are already enrolled in the 
organization and convert to the Medicare contract 
when they become Medicare eligible, in which case 
you may not disenroll them). Question the applicant 
to determine whether he/she has ESRD or has made 
a Medicare hospice election. You may also question 
Medicare beneficiaries about whether they reside in 
an institution for purposes oi determining proper 
payment under a risk contract. 

HMO/CMP Manual § 2111 (as revised by Trans. 9, 
Jan. 1992) . 

.31 Hospice care limitation.-HCFA guidelines 
are as follows: 

You are not required to furnish hospice.Care. If an 
enrollee elects Medicare hospice coverage, the care 

Cll992, Commerce Clearing House, Inc. 
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Dear Sir/Madam1 

As a rGBu1t ot complaints rec•ived re9a.t"dinq access to eme~qency 
serviees in ma.na9ed care 1 we arv sending this letter to r•mind 
all Medicarv-contractin9 HMOs and CMPs of polici•s relating·to 
the provision of amergency sorvices ~or Medicare beneficiari••· 

The enclosed docum~nt (Operational ~olicy Letter 9~-5) referenc~s 
re<JUlatory and HMO/CMP manual citations relating to emergency 
service•. 

Sincvr•ly, 

~~c~ c ~b:z:t,b !<!C 
Rodney c. Arin•taa~, M.D • 

.ru~c~or. 
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Pol1cie5 rel&tinq to th~ provision ot emergency eervices for 
Med.icare beneficiaries. 

Policyi 

Federal r~qulations at Title 42 PaJ:'t 417.414(c)(l) etate: 

P.03 

An HMO or CMP must 8sewue !intJ.ncial responsibility and 
provld~ reasonable re1mbur~ement tor emergency services and 
urq•ntly need~d services (a• aetined in S 417.4011 that are 
obtained by itG MGdicare enrollees from providers and 
suppliers outside the HMO or CMP §vtn in ~he ab1ence of tbi 
f!MO's o~ CMP'a p~ior approval. (!mphasi• added]. 

Th&retorer Medica.re-contraeting·manaqad care plans cannot require 
prior authorization for 4mergency servic••· This policy is also 
stated in ~ectlon 1104 of the '8MO/CMP manual: "Do not require 
prior authorization.'' 

In addition, section 2104 of the HMO/CMP manual states "Do not 
ret~oact~vely deny a claim bec~use a condition, which appe4red to 
ba an emergency, turns out to be non~e~ergency in nature.h 
~herefore, it emargency eervices appeared to be needed, plans may 
not decide u~on ret.rospecti~e rQview to ref use to cover emerqency 
services-provided. 

Ref er to •ection 2104 o! the HKO/CMP manual for fur~her detail on 
Medlca~e pol1~i~a relating to emor9ency SQrvices. 

Contact. Per•on: 

Anne Manley, Office of Man.49ed Care, (20~) 619-3166 
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EXECUTIVE SUM1\1ARY 

Almost 2 million Medicare beneficiaries are enrolled in Health Maintenance 
Organizations (HMOs) and Competitive Medical Plans (CMPs). Compared with 
fee-for-service Medicare, these Plans offer expanded benefits and reduced 
beneficiary cost sharing. But HMOs/CMPs restrict enrollee access to networks of 
participating providers and subject members to gatekeeper systems and utilization 
controls. These managed care features can result in HMO/CMP denial of 
members' insurance claims or withheld authorization for referrals. To address claim 
denial conflicts between enrollees and Plans, HCF A regulations presence a 
mandatory multi-level appeal system. . An initial appeal is provided by the Plan 
itself. But if this appeal is not totally favorable to the enrollee, the case is 
automatically referred to HCFA for an impartial/independent "Reconsideration~. 
Since 1989 these on-the-record Reconsiderations have been conducted by Network 
Design Group, Inc. (NDG), a contractor to HCFA and grantee for this Study. Over 

· 10,000 Reconsideration cases were processed by NDG from 1989 to 1992. 

Some level of coverage disputes between enrollees and Plans is probably 
inevitable and may even be a positive sign of experimentation. But higher rates of 
disputes increase Plan and HCF A administrative costs and may negatively impact 
subscriber satisfaction and enrollment growth. Moreover, if an enrollee em in 
understanding of HMO benefits and loses a Reconsideration, that individual can be 
faced with a large and unexpected medical claim. Conversely, if the HMO em it 
will inappropriately shift liability for a medical claim to the enrollee or withhold a 
medically necessary service. Accordingly, the general objective of this research was 
to gain an understanding of types, causes and outcomes of Reconsideration cases 
with the hope that strategies for reducing enrollee/Plan disputes might emerge. 

The Study's literature review failed to identify any published studies or 
reports on Medicare HMO/CMP Reconsiderations or managed care benefit dispute 
programs. But the literarure did suggest many factors (e.g., Medicare beneficiary 
confusion about insurance coverage) that are logically related to enrollee/Plan 
coverage disputes. The authors offer a description of the Medicare Reconsideration 
system to till this void in the literature and suggest characteristics of managed care 
Plans and enrollees that might lead to claim denials and disagreements. 

Secondly, this Study reports summary statistics on Reconsideration disputes 
taken from an administrative data system maintained by HCF A and the contractor, 
NDG. From 1989 through 1991, the volume of Reconsideration disputes increased 
substantially from 1,688 to 3,700 cases. This volume increase exceeded growth in 
Medicare HMO /CMP enrollment and produced a "Reconsideration Rate" ranging 



by year from 1.7 to 2.2 Reconsiderations per 1,000 members. In these years, NDG's 
independent Reconsideration decisions "upheld" Plans (approved their claim denial) 
in 56% to 63% of cases. Conversely, in 37% to 44% of cases, by year, it was 
detemrlned that 1™0/CMPs improperly denied benefits and then maintained the 
inappropriate denial in the Plan level appeal hearing. The total of dollars in dispute 
in the four year set of Reconsideration cases was over $24 million, with an average 
case value of $2,753. Of this total, over $13 million in HM'O/CMP claim denials 
were deemed inappropriate via Reconsideration. The authors conclude that while 
Reconsideration rates are modest program wide, nearly 2,500 enrollees would have 
faced inappropriate claim liability, averaging about $2,500, absent the independent 
appeal system. Although Plans legitimately denied claims in approximately two­
thirds of Reconsideration cases, enroll~es in these cases may have misunderstood 
managed care rules and hence still faced unexpected, but often large, out-of-pocket 
liabilities. 

The third and major emphasis of this Study was a more detailed analysis of 
Reconsideration cases based upon a modified content analysis of a random sample 
(N = 747) of narrative 1991 case files. 

Enrollees in the sample cases were found to be a diverse group on a host of 
demographic measures. A small portion of them were dependent and/or evidenced 
functional limitations which contributed to problems of understanding or complying 
with HMO /CMP gatekeeper and related rules. But the majority of enrollees did 
not evidence such problems, so special limitations of enrollees are not a primary 
cause of coverage misunderstandings and disputes. Ten percent of the disputes 
occurred within the first 90 days of enrollment and a third within the first year. The 
novelty of the HMO experience may thus account. for some, but not the majority, of 
disputes. Forty-two percent of a random sub-sample of enrollees disenrolled within 
two years following the disputed service and 63% of these individuals disenrolled 
within 90 days of the contested service. Oaims disputes therefore contnbute to the 
general Medicare HMO problem of turnover via disenrollments. 

Study of the Reconsideration process revealed that approximately one third 
of enrollees are represented in their appeal by another person-most often a family 
member. Enrollee's present their appeal to the HMO in person or by phone in less 
than 10% of cases and most Reconsideration case files contain minimal written 
arguments from the enrollee. Based upon job titles found with in the case records, 
Plan administrators versus medical personnel most frequently manage the Plan's 
appeal. The involvement of Plan medical personnel in denials and Reconsideration 
does not increase when the Plan's basis for denial is a medical necessity issue. It 
appears that enrollees could be more vigorous and effective in presenting their 
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appeal arguments. But, Plans could also more thoroughly explain and document 
their reasons for claim denials. 

Data describing attnoutes of the substance of these disputes (e.g., type of 
denied medical care, cost, provider characteristics, and use of gatekeeper 
procedures, etc.) are presented. Although on the surface Reconsideration cases 
often appear idiosyncratic, combined use of the Study's descriptive measures yielded 
a structure of seven underlying case types. 

Six percent of the sample cases fell within the first case type, retroactive 
disenrollment. These cases represent a total breakdown in the enrollee's under­
standing of: or compliance with, managed care and are five times more costly than 
other case types. The skilled ~ing (5% of cases) case type is also of above average 
cost. This is the only type in which Plan denials are overturned more frequently than 
they are upheld, primarily because Plans and their SNF providers fail to comply with 
Medicare's "Notice of Non Coverage" rules. The chiropractic (2.4% of cases) case 
type is small, but noteworthy again because of benefit rules which cause Plans 
particular difficulties. 

Nearly 60% of the sample cases involved disputes over in-area emergency 
services and "urgent" out-of-area services. Plans' denials were upheld in 75% and 
60% of these cases, respectively. The authors conclude that these case types are 
"dispute prone" and most often decided against the beneficiary due to HCF A's 
regulatory definitions of "emergency" and "urgent". These definitions place 
enrollee's in the unreasonable position of making quasi-clinical evaluations of their 
symptoms and conditions and do not, expressly, make allowance for subjective 
experience (e.g., pain or suffering). As a consequence, enrollees who appear to act 
prudently from a lay perspective may face substantial or even catastrophic out-of­
pocket liabilities. 

The final two case types, in-area plan provider and non-plan provider, are the 
"garden variety" controversies which one would expect to predominate in a managed 
care setting, but play a lessor role (27% of cases) due to the high rate of emergent 
and urgent Reconsiderations. These cases span all possible categories of medical 
services and arise for a variety of reasons that defy any single or simple explanation. 

The authors conclude that neither enrollees nor Plans can be uniformly 
criticized for lack of understanding or compliance with the many rules and 
conditions of the Medicare managed care model. A minority of cases evidence 
abuse or unacceptable behavior by one of these parties. But, in general, the 
problems are more subtle and reflect the dynamic tension between enrollees 
seeking "comprehensive care" and Plans seeking to profit by obtaining appropriate 
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utilization. One theme which does emerge is that the HMO model should not make 
unreasonable demands on enrollee or Plan understanding and judgement, but does 
in some areas (e.g., emergency and urgent care). Secondly, while the need for Plans 
to manage utilization is acknowledged, there is a clear difference between changing 
utilization behavior (i.e., preventing an "unnecessary" service) and denying claims 
after •inappropriate• utilization has occurred. The former is the goal of managed 
care and the latter is an administrative action which reduces mf O /CMP expense, 
but not costs in the health care system overall. Finally, some denials place enrollees 
who make "honest and reasonable• mistakes at risk of catastrophic out-of-pocket 
liabilities to providers who thereby profit from the enrollee's error. These penalties 
to Medicare enrollees seem, to the authors, out of proportion to the offense while 
creating perverse provider incentives. 

The major recommendations offered by the authors are as follows: 

1) Research on "inappropriate utilization" and its control by managed 
care systems should be better balanced by additional research on 
"inappropriate• denials occurring in these same systems. Statistical 
and monitoring systems, now largely geared to measurement of paid 
utilization and cost, should be expanded to report on managed care 
denials and "unpaid" utilization. Ideally, Reconsideration rates could 
be directly compared, by service category, with both rates of urili7.3tion 
and rates of initial HMO denials. 

2) The existing Medicare Reconsideration system can be improved, 
primarily by better documentation and articulation of enrollee 
arguments and Plan denial rationales. But this. system of mandatory 
and independent review of disputes is necessmy. Payors other than 
Medicare (e.g., employers, States and coalitions) should also provide 
for mandatory /independent appeal systems. 

3) The rate of disputes in the Medicare mfO /C'1v!P program could be 
substantially reduced by focused corrective action on certain •dispute 
prone" utilization scenarios, particularly emergency and out-of-area. 
Definitions of "emergency" in regulation should be modified so that a 
reasonable and prudent lay person can anticipate claims that would be 
covered versus denied. Congress and HCF A should consider 
eliminating "out-of-area" services from the HM:O/CMP benefit 
package with coverage of such services as a "residual" Medicare fee­
for-service benefit, and with corresponding HMO/CMP premium 
reduction. If not, changes in the definition of "urgent out-of-area" care 
are also required. 
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4) HMO/CMPs, or HCFA. should be permitted to force enrollees to 
surrender Medicare ID cards at the time of HMO enrollment. This 
actio~ which might require legislatio~ would eliminate one source of 
enrollee confusion and would preclude enrollees from knowingly or 
inadvertently presenting to non HMO providers as "Medicare 
beneficiaries." 

5) Medicare enrollees require better protectio~ or expanded "limits of 
liability" from claims expense when such enrollees make honest errors 
in use of denied and non covered services. On the other hand, 15% of 
appeals are for claims under $100. Because HMO /CMP and HCF A 
costs for Reconsiderations are both well above this level, it may be fair 
and advisable for HCF A to set a minimum dollar threshold for 
Reconsiderations. 

6) HMO/CMPs could reduce disputes to the extent they can influence 
their providers to improve communications with enrollees regarding 
managed care rules and coverage issues. Further reductions in 
disputes might be obtained if HMO /CMPs could motivate enrollees 
who perceived issues of quality and satisfaction to seek redress within 
the Pl~ rather than seeking out-of-plan care. 

7) The Medicare Reconsideration experience demonstrates that a broad · 
uniform benefit package (i.e., the Medicare 1-™0 benefit package) 
does not guarantee uniform coverage nor fully protect consumers from 
unexpected claims expense. Within the payer's (e.g.. Medicare) 
benefit policies, insurers have considerable latitude to fashion 
technically and clinically complex micro-policies. The result is that a 
utilization scenario covered by one Plan may be denied by another. If 
"uniform coverage" is a goal of national health reform. but a •single 
payor" model is rejected in favor of regional, State or purchasing 
cooperative administratio~ the issue of non uniform benefit 
interpretation will be significant. Policy makers should provide for a 
national benefit policy interpretation system and policy enforcement 
by means including a national system for benefit denial appeals. 
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Via f!Ksimile 1-202-4562878 

December 6, 1995 

TO: Jennifer Klein 

From: Jamie PafTord-Gresham 

Thank you for returning my ph ne call. l am sorty to have missed you. 

l was calling for several reaso . First. 1 have provider.c; c.alling me all day asking what 
the situation is, and i!" there anJ hing they can do to help. (nationwide) 1 do not 
Know what to tell them. If you an enlighten me with an answe.r l would appreciate it 

i See-0nd. The American Amhul c.e Association has been worl-ing with the democra.Lic 
! leadership. The input they are et1ing is that a fee. schedule a.lone will nol be enough to 
! pass this, more has to he hroug t to the table. So. They are working with them to c-0me 
up with a two part plan, short t rm providing a $$amount (attached numbers. being 
scored by CBO), and Long tenn being comprehensive reform. 

Please let me know your though s on this, (are we working on the right thing?) Any input 
you have will be greatly appr~i ted. Nonnall~', T can he reached a! l-800-45\-8036, or 
501-463-2653 in the evening. 

Jennifer. I want to thank you an Julie, both for your patience you have had with me. I 
am slowly learning how things ·ork and look forward to ke.eping on top of this issue. 
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November21. 1995 

To: Julie Demeo 

from: Jamie Paiford-Oresbam cJf1 
As per our phone conversation, here are the documents I discus with yotL I have also 
attached a letter to Carol Rasco. asking for a meeting as soon as rl sible. (Try to help 
me out on this one!!) 

Senator Pryor and Bonnie Hogue of his staff, have agreed to help in any way posStble and 
are willing to change their schedule to attend the meeting if we can get one set up. 

We helped with the language on H.R. 2435 and were hoping to g~ this adopted. Instead 
they went with the senate bill S.1357. This freezes us, puts us in+, BELT, and only 
allows us to receive ALS payments when ALS is utilized_ NO tuTiil exceptions!~ 

Please let me know something as soon as possible. I hope you hal a safe and Happy 
Thanksgiving. 
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104THCONGRESS H R 24851 
!ST SESSION • • 
To amend title :xvm of the Social Secarity .Aet to L- refonn 

the medice.re prognun. 

IN THE HOUSE OF REPRESENTJA.TIVES 

0croBER 17, 1995 

I 

I.tr . .AB.cm:R (f'or himself, Mr. BLlLEY, Mr. BnJBAXTS, Mr. TBOKAS, Mr. 
HYDE, Mr. GBEE1'-WOOD, Mr. HAsrnr, lfn. Jom•sox of Conneeticat, 

I 

and Mr. McCBERY) inwoduced the following bill; which wu referred to 
the Committee on Ways and Me.ans, and in addition to the Committas 
oo C.Ommerce, the Judiciary, and Rnles, tor· a period to be &Ubsequently 
determined by the Speaker, in each case !or consideration of such provi· 
mans as Call within the jurisdiction of the committee co~cerned ___ \ 

A BILL 
To amend title XVIII of the Social Security Act to preserve 

and reform the medicare progrruJ 

1 Be it enacte.d btJ the Senate and House of Repr~enta-

2 lives of the United States of America in Congress assemb'Wl, 

3 SECTION 1. PURPOSE. 

4 ~e purpose of this Act is to reform the medic.are 

5 program, in order to preserve and protect the financial 

6 stability of the program. 
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Calendar No. 216 
104THCONGRESS s 1357 

isr SEssioN •. . I 

To provide for reconciliation pursuant to ll!Ction 105 of the coDCUJTeDt 

--Oil the budpt fill" I ymr 1996. 

IN THE SENATE OF THE L STATES 

0cro.BER 23, 1995 

Mr. DoMENICI, from the Committee oa the Budget, reported t.he following 
original bill; which was read twiee and p~ on the calendar 

I 

To provide for reconciliation pursuant to section 105 of 
I 

the concurrent resolution on the budget for fiscal year 1996. 

1 lk it enacted by tM 8enaU J Hause of Rapresento.-

2 tive8 of the United States of America in Congress ass~l£d, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the ' alanced Budget Ree-

5 onciliation Aet of 1995"_ 

6 SEC. 2. TABLE OF TITLES. 

7 The table of titles for this Act - as follows: 

I 
Title I. Coniniitt.ce on Agriculture. Nutrition, and Formtr:• ----··---·· 
Title II. c~m1mittec on .Anned Services .............. !.. ............................ ····--
Title! III. Comminee on Banking. Housing, and l!.rrban Affairs -------------

Page 
2 

161 
181 

141004 
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VIA FACSIMILE 1-202-456-2878 

November 21, 1995 

01rol H. Rasco 
Asqstanr to the President 

fnr f Jomeo;t1c Policy 
The White Hou!\e 
Washington. DC 

DearM!\ ~asc.o: 

Sorry we missed you on thP. South Lawn of the White House on e: 29th of September. 
We were able to conver!\e with Mrs. Clinton for a few minutes. She spoke highly of you 
H.Dd your capabilities to help with our ambulance issues. She inf~ed my father and I to 
II.ccµ in touch with you on any changes we felt nf>t':essary for the President to know about. 

Congress bas a.dupl.cJ Se=nate bill S.13~7. This bill kllls all work e have done on the 
rural issue, and will deva.slalt; I.ht: ambulance industry nation~ide. Hnim~ hill H.R. 2485, 
contnins language pertaining to the ambubmet: indusay tbaI. we pc:d. develop. T h11.ve. 
faxed sever.d things to Julie Demeo, of your offit.:t: !:iUtff to be revi wed. She has been a 
great help to us and is asset to your staff \ 

At this time, on behalf of the Arkansas Ambul.Ancc Association at~ Awcii\:Clll 
A. mbulance Association, We would like to set up o. meeting next week with yuu 11l vuur 
earliest ~nnvenie.ncc. Bonnie Hogue, of Senator Pryors Office, is !willing to attend aml 
help out in any Miy possible. She mentioned that the Seruitor wo'tld also tty to mm th~ 
meeting. 1 feel that there wi 11 be six attendees, representing both, the Arlmnsas and 
Ammcan Ambulance Associationc::. with an emphasis on rural 1 "der.:. 

@oo5 
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Please contact us at 1-800451-8036 if you or your staff have an~ questions_ 
We will be anxiously awaiting your reply. Have a safe and Hap ·Y Thanksgiving!! 

amie Pafford-Gresham 
Vice-President 
Pafford AmbuJance Service, Inc. 

encloseures 
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Ambulance Savings Proposals 

1ca c iil"C two areas of ambulance service under tbe Medicare pro~ where significant sa.v;ng~ 
uld be achicvcd if HCF A would immediately implement changes. B9th areas were the subject 
recent HHS Iuspeclor General reports. The American Ambulance Association (AAA) has 
died both areas, developed f(.1.;0mruc:mJaLions., pre:seoted these n:fortn proposals to HCF A. and 
· ed before Congress, yet no changes have been ~de. I 

e {ollo~g poli-:y changes would yield over $2 billion in sa'rinp t? the Medicare program 
o er seven years - greater savings than those achieved by the Scmtc P,lan to eliminate ambulauce 
u dates (see att3ched ch3rt). Even more imporumtly, this proposal ~Id not jeop~ the 
e ergency and rural-based ambulance services in this country. The urges your 

· deration of these proposals: 

I. Advanced Life Support (ALS) Services versus Bas Life Support (DLS) 
Senices 

ere are two types of ambulance transportation approved by Medicare for payment: Advanced 
L" e Support {ALS) and Basic Life S_upport (BLS). ALS services cost 1more due to a variety of 
fa ors such u dcill level of personnel, sophistication of equipmant, etc! Medicwe currently 
all ws coverage of ALS when provided, if' (1) it is medically n (2) the provider is 
m ndatt!'.d by loe2lla:G1 to provide ALS; or (3) no BLS ii available. 

mendiitinn~ 

American Ambulance Association believes significant sa.vinp cm e achieved, without 
I 

sa rificing patient care or .EMS systems, by eoveriJla ALS only if o.ne o the following criteria 1s-

1. If ALS i:I medically .nccc.sMry. 

2. When m:w:lated by loc:il law, but only: 
a. '.f'or emergencies, based on the perceived need of the patient. 
b. in rural . .arl!ll, as: de£ined by the Secretaiy. 

l4J 007 

t R"'latinr1<: Fl..;•hm::n•-"'till:ud. lnc. • 1301 Connecticut /\\·c. N\'11, Wcuhin~on. D.C. :<:OIXIG • (202) 296-&190 • 'Fi'\X (Z02) 296-6119 
MM•~~ C°'"'"""' C.•" w,,r.i, ..... • °'"'"bro Dnw, H'"PP'""'· NY "''" • ('11) "'2·""3 • !'AX (516) 582·3387 
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other situations., only BLS rate!.! would be allowed. 

Sa ings lo the Medicare program by making this change in c:overaee ba\re been estimated by the 
ector General's Office. In ber tesliniuny before the Senate Approp*ations Committee on 
ember 16, 1994, June Gibbs Brown, Inspector General ofllle Dcpa.iuuenL ufHwth and 

~l'-L"'l.u Scr.-iCQ, estimated that "policies which allowed payment at the!ALS level when it was 
no needed amounted to $47 million in 1993" lost to the Mr.diearc program. Dascd on the growth 
of S reimbursement reported by the HCF A Bureau of Data Managei:b.ent and Strategy from 
19 9 to 199'1, the American Ambulonoe .Association estimates the total savings to be $670 million 

seven years (1996-2002). 

Jnq:>ector Brown then "recommended that HCFA revise iu policy to require that payment for 
nCI -emergency ambulance service at the ALS level be allowed only when medically necessary." 
Th American Amh11IAnet. AsSl'letl\ticm's rec".ommendation is c.omistent Jn.th the IG's. teftimony. 

II. Repetitive Patients 

ound 

Th largest are.a of abuse in amhulance trani;rortatinn invnlve..'i rerlrtitive non-emergency p~rienrs 
(e ..• dialysis. radiation therapy). For the most pan, the problem involv¢s dialysis patients. For 

ple. the average End Stage Renal Disease patient requires six tra.nsPons per week. This can 
res l in Je~lilwu.c per patient costs well in excess of$30,000 annually. I The potential for abuse 
ot rs due to criteria for coverage known as "medical necessity.'' With Ulis pa.Lielll population. 
m ·cal necessity is often difficult to determine became the patieot1s condition may cha.ngc daily. 
Th , there is a large gny area, leaving signifitant room for multiple int~n:tations. Becau.sc of 

· uncertainty, overpayments are often made which have resulted in si$nm.Qllt dollars lost to the 
M ·care program.. These overpayments were: the subject of a recent lilIS lnspec:tor General 

Ite ·

0

rtthe. --.:1=~ 1 • • d 11 1 th M di I _, · e ~ neeesi;ify 15SUe ooncems o an olt to e e care ~rogram, a secomi s.ssue -
dei inll.tinn - concerns dollars lost to beneficiaries. Because of a restriction in the current 
r ations. medically necessary ambulance tran~rtatinn fnr f"SKll patienrs is covered only 
wh n the destination is a hospital-based dialysis facility. This restriction;pplie.q de.qpite the fact. 
tha Medicare-approved freestanding dialysis Adlities have been establi ed that are often less 
"'°~ v than those affiliated with hospitals. It is the opinion of the Ameri ·an Ambulance 
~ ociation that any Mcdicai·¢-appruvw dia.ly11i5 ceoter should be covered as an appropriaie 

10/20/9' 
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d stina.tion facility. If this change were made, additional out-of·pock expenditures by 
b eficiaries would be eliminated, relieving them ofa costly burden dub to a "quirk" in the 
r ations. 

ns 

e American Ambulance Association recommends the follov.ing: 

A system of prior authorization should be implemented for rep~tive non.emergency 
p · ents (ie .• dialysis, radiation therapy) in which the ambulance provider gives the Medicare 

·er the medical documentation, origin and destination information. I The carrier would then be 
r uired. perhaps within a 7-10 day period, to advise the provider if the trips would be authorized 

d, if so, for a specific period of time (e.g., 60 days) after which the ptocess repeats. (This 
w uld eliminate the problem of vacying interpretations of •fuedical neckssity. ") 

Ambulance transportation to any Medicare-approved dialysis cLer should be covered 
dless of the origin, if an ambulance is medically neceswy. 

e Inspector General report, Ambulance Services for Medicare ESRD Beneficiaries: Medical 
N essi August, 1994, found that 70 percent of the ambulance transports did not meet medical 

ssity guidelines, resulting in approximately S44 million in overpa~ents in 1991. Using 
·care Trustee projected ESRD expenditures, the American Ambwkce Association estimates 

total savings to be $1.S billion over seven years (1996-2002). 

e American Ambulance Association estimates that implementin& these two proposals will yield 
o er S2 billion in savings to the Medicare program over seven years ~ greater savings than those 
pr posed by the Senate plan to eliminate ambulance updates (please refer to the attached charts). 

1on.019s 

141009 



..... ..... 
" N 

~~~-+================~==========~~~~~~===~=====""'============.,,.,,.--~~~~~~~~~~~~~~~-==-=--,-~~~~~ 
(I) 

Medicare S1vinp, P1rl B Ambulamce Senice 
(billien• or dellan) 

7-Year 
1996 f 997 1998 1999 2000 2001 ~ Total 

Current Sea1Ce 
Eliminate Ambulance Updale -0.0 -0.0 .().I -0.l -0. I -0.2 -0.l -0.8 

A11mitan Aml>ulote A81oclallon 
Limit ALS Reimborsement Levels 
to M(.(f;cally Neoesslll)' -0.00 -0.06 -0.07 -0.09 -0.12 -0.15 -0.19 -0.67 

Require Prior Authorlzadon 
RcpeUdve Non-emergency PatienlS -0.00 -0,06 -0.17 -0.22 -0.22 -0.l~ -0.49 -1..50 

Total: -0.00 -0.11 -0.24 -0.31 -0.JJ -0.50 -0.68 -2.18 

Ntlle: Savings from ALS Rfmbursement 1.imUalions are calculalcd by taking IG ( 1992) estimaled savings of S 1 S.98 million in 1919, and projecting future 
amounts for the yea11 1997-1002 by tile rate of growth in ALS total reimbursement (HCP' A, 1994) Crom 1989 to 1994. Savings resulting from requiring 
prior 1utllorizatlon for BSRD non-emergency trips arc wcnlaled by laking the IG (August 1994) estimated overpayments of $44 million or 2.43% of total 
payments for all ESRD services in 1991, and 1pplying lhis percentage to the Medicare Truslec projeclions oftolal ESRD paymenlS for the years 1997-2002 
(Trustee Report, 199S). 

Somroes: 
Senate Finaooe Committee, Chart 2 - Medicare, September 26, 1995. 
Board of Trustees. Report for Supplementary Medical Insurance Trust Fund, 199S. 
HCPA, tmS, 1994 Part B Extract and Summary System (BESS) Procedure Report (Bureau of Data Managemenl & Strategy). 
IG, IBIS, R&Mew of Medical Necessity for Ambulance Senrioes (October, 1992). 
IG, HHS, FoUow-Up to Review al Medical Necessity for Ambulance Services (June. 1995). 
IO, HHS, Ambulance Services for Medicare ESRD Bcnefidarics: Medical Neoessjty (August. 1994 ). 
IG, HHS, Ambulance SeJvjces for Medic.a.re ESRD Beneficiaries: Payment Practices (March. 1994). 

en 
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MEDICARE REFORM 
THE PosrDON 011" THE AMERICAN AMBULANCE SOCIATION 

ACK GROUND 

bulance services are covered l!Dder Medi~ Part B. Both the House and Sc:nam-
sed veisions of the Budget Reconciliation bills c:outaimd provisibns which affi:cted 
ubmce n:imbutsement. However, there were .key differences betwean the House and. 

Senate approaches. The smwe .billcontained a blanket 1:::ll'J' ~on amlmlance mt.cs. 
Hong hill~ ml! contain A U=m but instead contained language lJ/hich Wonb1 ~ 

i-...~-=-...,.. secyice ma.& m S}>edttle. Because the Seoatc D:eme prornon was "seorable" 
aad was -....i. to prociu.., S800 milfum in savings over the next F wblle the 
House fee sclu:dule provision was not "scorable1

• (although it could. · .far ga:earcr 
~),the Smale provision was accepted in ~ce and am ce rates' are froma 

the bill for the next 7 years. The Presidea.t, lwwevcr, is e:xpocted to vet.o this 
1u.u:::a.>1i.w.o;; shortly and a new version will be aa:fh:d. It is this new vc:rkion. to which the 
~.uaiu.

0

• can .AmbuJance .As.9ociati.on bas now tumed its attmition. 

l'hc American Anibulanc:e Association feels that a 7-ycar freu.e on an:i.bulance ra1es as 
conlained in the cuuent bill would be devastating to ambula:D.ce sen.?ce in gezumd and 
would be particularly devastating t.o rural and emergency service.. The most frequent 
users of emergency ambulance services me the elderly. Therefore, Medicare dolims are 
critical to maintain tlm counuys emergem:yresponse systemS. o.ujcouutry's 911 
systems are carefully designed partnerships between govmmnem agencies, emergency 
physicians and ambulance providers. where there is oaly one d~ted provider of 
ambulance service. The ra%e freeze on that singls providG' will bav~ a drastic effect oo. 
the level of emergency readiness in that system. Consequen.tly1 the ffisuiantling of 
emergency ambulance services ttaoughout America will be set in mhti.on. 1be 
comequences of tbis have so al.armed the EMS c.ormnmrlty tbat the National Assoc:iati.on 
of Stat.. EMS Diroctms, the people responsible for setlinil up and I EMS 

P.2/6 

GoV11m Llill:ianr. Plel~i:illud. ltir. • l301 Caniwcticut ,.ve. NW, '-•htngtaa,. D.C.. 20Cl36 l c:m:> 296~90 • FAX~) Zl'""ll9 
edi.::a.. Ci:msulr:lnt: Oa'lrid Werla.. Eliq. • 01\~ Rebrn Dl!v., Hiluppaa~ N'r' ll'.1S8 • (516} 2-J:!S.; • !'AX (516) 6112.--3387 
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.systems in the st:ates., recently pas.sed a resolution condemning the blanket freeze 
spproach. A copy is attached There is a better way to go. 

THE PROPOSED SOLUTION 

P.3/6 

There is a solution which is bear::- for the Medicare system. better fy!' Medicare 
benefici~ and better for all those AJnericans who n:ly on available high-qmlity 
mnbnlance service in a time of need That solution is to reform. the lambubmc:e 
te:irn.burse:m.eitt systcDt from the bottom up - campreheosivc monnj .. through the 
establishment of a fa: sclJednle This would likely save more money ultimately than a 
f'rccD: mad it allows 1he 30-year·old reiznbursement systmi "Dlhlch the ambulance industry 
operates UDder to be brought. up.to--date to reflect euttent health~ trends.. For instmlce. 
currently the Medicare rcgulai:ions require that in order for reimburbent to be made to 
an ambubmce company tbaI responds to an emergaicy call, the pati1.mt must be 
transported to an emel"Eency room. ~ p1ocess of putting the aihbulance indusay on 
a fee schedule would allow options such as "treai SDd :a:lease .. to 'beJ considered thereby 
pot.entially saving millions of dollars in umi.ecessary emergency rocri admissions. But a 
7-ycar blanket freem as COJrtained in the current measure simply freez.es in place the 
distortions which me present in the ambulanee reimbursement sy~m. today. This seems 
contuuy to the spirit of J:Dalcing rali.ooal and beneficial changes to tHc Medicare systetll.. 
Finally. all other provider grvups have already been placed on J fee .schedule. 
Ambulance is the lw to go. This is the right time and the right waj. to COIICCt this 
disparity, lo achieve :rational and meaningful savings, arid, most imr1 

rtantly, to p1esezve 
our fragile EMS systems. 

For questions or coumumts please contact Wmi.d.y Ruhlin at (202) 296-8390. 
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NATIONAL ASSOCA.TION OF STATE EMS DIRECTORS 

Wednesday Octubet 25, 1995 
Bl~marck. North Dakota 

RESOLUTION 95-08. 

P.<VS 

URGING ADEQUAlC REIMBURSSIEN'r FOR AUeuu1ce SERVICES 

WiltEIFIEIUi .• atnbulanca service. is an U5&8fttial component at ~ Emergency Medical 

rvices ~~.and . I 
Efl&A.S, EMS .as a crftic:at Rfety mrt 1hat ensures eU cldzens tirnelV emergency 

ft18Qiea& cani and 8CC8SS inm the entire healdl care ay:nem, and 
wttutEA.&, financll\Q or ambulance services Ulrough reasoJble and approprrate 

imburaernent porlCies lS assem:lal ta suWlin ~rrent .levels af service, and 

HEREAS, EMS, representing less than 1 S of averaJI nado.ll ~ltft elpanditures, 
a y rep1 ew; its an exue.maly m&l'Dinaf east 'tO ensure sucih a critJcal. pcpulation• 
b sad service, and 

SEAS. Congress ii currently enactfna reductions and ~ges to the Medicare 
gram that may cap ambuJanca 1aes at cumutt levels 1NGU beylgnd me Year 2000 
imit the overoll amount available to reimburse ambula~ se1 wices on an 

a uaf basis. I 
N W .. THeREFORE. BE IT RESOL VS>, that tne National Asanciation ot State EM$ 
D eaors urges that Congres.s adopt a bUl 'lhat contains spec'ijfic language to reform 
a burance raiJTlbutsement through the development af a comprehensive, national 
fe schedule and reject language which waukl freeze a~ service rates Into 

future, and . I 

IT FURTHER RESOLVED that the National .Assoc1ation of State eMS D~r.s 
courages the President.. Congra.ss, the Health c.re Financr~g AdminiSUBtion and 
er publfc and privclte insurance officials to support adequate reimbursement for 
rgenc:y medical care and ttansi;ortationA with patticular attention to rural 

nstraim.s, ta ensure the vitality and fuJI geographic distribution of these critical 

Ith 88rviC8$a . l 
A Opted in this fa.,,, by unanimous vuta of the membership,, Oet0ber 25. 1995: 
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nc provision~ rcquj;re 1be Seaewy-urtrcar me Saa af 'WueonsiP .s a singJe 
fee scbrriuJe area for physi;:iam servicc:s b;;giiiliing in. 1997- l'Ibe pnwision woukl be 
impleuenred ill a budget DcmI2l f.asbinn NodiiiJ& m &be secztnn is ta be caQSmlml as 
linzirina the avail.ability m me sec:caay. me camrartDr ar 1M ~ m n Slam of 
~ applicable :admjnisaadft pracoduras fir ~ modifyjD& 1blt fm 
vbcd"leamas. 

SmAll' Bill 

The eouferena: agrr:iemcm does not iDchlde lhe Bame J)fOYisian. 

10. Paymems Cat AIDbWance Senims (Sec. 15609A of HoJ bill: Sec_ 7049 at Seaaze 
oil!) 

Paytnems for ambulaocc services are based an Rasnnab charge s:tee:D9 ~ 
by iDdi\"idual c:aniers biued OQ lea! billings (Which may ab ~of fan:QI). .. 
on these local billing tnathods. carriers develop screcm for one or more of ltae fallowiul 
main billiog mclhods: (i) a single :all-inclusive charge ~ an services amI supplies. 
and. mileage: (il) one cha.rgc reflearog all services atU1 sapplies. ~ sep313il!' chargt: far 
mileaF: (iii) one charge for all sc~ aDd ~ with ~ate charges far supplies: · 
and (iv) sepan~ dw-gcs for St:t'Vi=i. ~. and supplif!s_ Wilbin eacb bnJad payment 
method. addir:ional distinctions a~ made based on whtr:lber 1be bice is basic life suppatt 
en- advanced life support Service .... ...ether ld?lergency or !lODar.:rgc:sx;:y 1l'3DSpmt "llr.IS 

~. and if .specialized adv.med life suppatt services 'lleJ'C Rndeted. 

Bou.BW 

a. PaymQll Amor1ru. 1rtc provision would specify dm ~ Jammy l.1998. 
paYJilenl for ambulance service!> would equal 80$ of the lesser of 1he acma1 cb:lrp fix 
the service or the fee s~h~le amount. I 

b. Fee Sch.~. 1be provision WOl!ld require me Siecrelaiy m essablish a fee 
.schedule mrough a negotiat=d rulcmaking pro:es.s. In estJ.lisbing a fee scbednlc. 1S 
Secretary would be .required ro: (i) csaablish mecham~o; to conrroJ. ~ in 
exJ)CQditUreS which fairly reflecr lbe cb:ulgiDg ~ of me amtmt.mct scrn= ~ 

11/21/95 13:45 TX/RX N0.3954 P.nm; -
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\ii) emblish ddiDiii.om 1or ambo1:mcc se:vU:e5 wbicb pl"OllKR efficie=y :md link 
paymca15 (mduding fas for a5SP&'nem and treatment senices) m 1he ~ at services 
provided; (Jii) mz imo :acan= n:giCJDill diffe1eucec ftich aftel:t emr and ~­
jnclnding dUfcumc::cs iD 1be COSIS Of acsuwces ad 1he cam of ~med car&; (iv) 
apply~ adjaamrms mpaymrm;~ to accoum far iDfla!itm. demujraphic cha''lffi 
in lbe popo\;mon of Mc:dica:te 1Jenefici;rrias. ml mqe: in mrd mnnber of pa:nieipntng 
prOYidcni:; (v.) .p!m.in u. a:pplicarim af 1be payment nms in ;;m efflcienr and fair 
mamrr. 

'IlJC pnMsioa would :reqllile 1be Seueaay ID :i:mpL: '"'"" fbe pzorision ill 1998 tn. a 
bodBel m:wzal. fastJjcn s gici11ing iD 1999. da Mmalt amxmls under die - scbednle 
would equal lbe pn:yXm year's paqwcac mlDGllt upd:alid by~ iu::tease m - can.mmer 
price index far Cbe 12~ peliod el¥Dng 1be psevkm Jam. 

Tiii provision. wOUld ~ a Secuaay tD mgD)ar)y mnmlr willl tic fODawiDg 
gicups wbea. emblisbing lhc fee a:hedUJe: A•e; kao A...,t.nJpnr,i Asst-+ b1juc. die NatjargJ, 
A•!O'inicn of Sta Medical Direcrms.. m:l albc:r- imia:aal ~ iepresemiDg 
iDdividuaJs and c:nriries ,.,.tzo fm:zzish or rcgulam aiabntmce ~ 'l'be Seucmy iD 
csi;blishiug the De scbednJc wtJllld be required: ID sb;ne WDb 1ba ~ 111111 
orpniz:nicms = dm. am Oma analysis .ased m establisbing ~ fee ac:hed111a. mchJr:ling 
dam OQ variations m paymc:n1S far yea13 prior 10 1998 amm"g ~areas and iypcr 
of prarldets. 

Senate Bill 

a.. Pt1y~ A.mount. The J)IO\.'Uion would provide 1b)at wbm ~ lb& 
reasonable cast or charse of ambulance servilzs for flscal years 1996 'LtJ:Ivqb. 2002., me 
Sec.remy could nm recop:Q:z.e an.:- eos~ in ~ of diosc ~ as nas~ in 
ftsc:al yeu 1995. · 

b. Fe~ Sch~ule. No provision 

Confet"ence AgnEIDent 

a. P~nl NrrOWll. The conference agyecmem inc 1he s~ pl1'Yisi~ 

b. Fcf! St:hulule. The conference agTeement doe5 not uklude lhe House prCJ11ision. 

11. S""'dards far Physical Tbtt:tpy Sa<>K<s Fumisbed l ftlysiciaas (Soc. 15609B 
of House Bill) 

CurTaH Law 

No provision. 

Bouse Bill 
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CAROL H. RASCO 

Date: /~/7/~ 
, l I 

l 

Nature of Request: _L.L/ 

-~.:f~O:t: . ~) 
Contact Person~.~ Phone Number:.52'/-~/-'71cf-' 

Meeting Data: A. Date: --A-L--~ ~ ~/ ~ jJo-a..ca i '-·--

B. Time: V-6..D 

c. Place: e t4/-#!.- 1~ °f"I ~- - . . 
D. Purpose: ~ c~~y<- 4 '") ~·~ 
~~~.~~ 

E. Con~licts.: ~~c.- r-c ~.e ~ 
* w~~--~c.J /?6 -,th ~ -.L&-1 ~~ ;_/ t'!-#12-

,{/ ~a»a .. ~~ 
DECISION 

Accept Regret 

Forward To: Pending ---
Comments: _ 

~ '~J rJv'-f Q\(,-J...,~11'--i!L CltH -\--c; hLLI 

'--\,' Si\.L'-C \ ~~ ~t 1. \(ii \J,vf.l . 
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• 
American College of 
Emergency Physicians 

Washington Office 
1111 19th St111et. N.W., Suite 650 
Washington. D.C. 20036·3603 

ACEP 

FACSIMILE COVER SHEET 

TO: 

FAX#: 
FROM: 

DATE: 
RE: 

Jennifer Klein 
\Vhite House Domestic Policy 

202-456-2878 ~ 
Lee Godown 

ACEP Washingto 
11December1995 
"Definition of Emergency" Medicare Issue 

NUMBER OF PAGES, INCLUDING TIDS COVER: 5 

Jennifer: 

•••••••• •••••••• •••• • •• •••••••• •••••••• •••••••• •••••••• •••••••• 

Thank you for your call this afternoon. Here is the issue we want to meet with Carol Rasco, 
Chris Jennings or Nancy-Ann Min about. 

Obviously, from our point of view the sooner the better if that is possible. 

Thanks! 

Lee 

202· 728·0610 
202-728·0617 FAX 
800·320·0610 NATIONAL OFFICE• P.O. 801619911 •Dallas, Te1as 75261-9911 
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Coalition .For Access to Emergency Medical Services 
11 I 1 19th Saeet, NW Suite 650 
Washington, DC 20036 

December 8, 1995 

The President 
The White House 
Washington, DC 20500 

Dear Mr. President: 

Tel. 202·728·06 I 0 
Fax: 202·728-0617 

The undersigned organizations are writing to urge you to support the inclusion of the "prudent· 
layperson" definition of emergency services on the list of priorities which your Administration 
will pursue in negotiations with the Republican leade~hip regarding the budget reconciliation 
package. 

The "prudent layperson" definition was adopted unanimously during Senate consideration of the 
reconciliation package, and was also approved unanimously by the House Commerce Committee 
during their consideration of the legislation. Unfortunately, the conference committee struck the 
provision from its final budget reconciliation bill which you vetoed on December 6. Despite 
strong Democratic support, and acknowledgement from some Republican Members that the 
prudent layper.1on definition was a needed protection for seniors enrolling in Medicare managed 
care plans, the conferees adopted language solely supported by the managed care industry. 

A 1992 study conducted by the Network Design Group for the Health Care Financing 
Administration (HCF A) revealed that 60 percent of disputed claims in the current Medicare 
HMO program involved emergency services. The study clearly esmblished that HCFA's current 
regulatory definition was the underlying cause for the disproportionate percen~e of disputes 
over emergency services. The authors of the study recommended that the definition of 
emergency be amended so that a "reasonable or prudent 'layperson" could determine whether the 
emergency services would be covered versus denied. 

N organizations who have long been on record for identifying and promoting necessary 
protections for patients seeking medical care, we are greatly concemed that seniors moving into 
Medicare managed care plans will have their access to and coverage for emergency services 
jeopardized without the benefit of the prudent layperson definition. While we agree that the 
Medicare system is in need of reform to ensure its viability into the next century, we share your 
concern that Medicare beneficiaries must be protected in the process. The "prudent layperson" 
definition is a needed and necessary patient protection provision that protects senior citizens who 
enroll in Medicare HMOs. 

We also realize that your Administration is committed to balancing the federal budget through 
.reason.able measures that will not jeopardize protections and services for our most vulnerable 
populations. The "prudent layperson" definition is an issue your Administration can take hold of 
that will aot create additional fiscal obligations for the federal government By including the 
prudent layperson definition, your Administration will be advocating a great service for the 
Medicare patient. It is pro-consumer, pro·senior, and a vital improvement over cwrent 
regulation. 

~002 
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While inclusion of this provision may appear to be a relatively minor one in the scheme of 
Medicare reform and the overall budget reconciliation process, we see it as an opportunity to 
correct a serious problem that will only become worse. 'We hope that you will not overlook this 
issue, and are hopeful that you will place it on your list of priorities and fight for its inclusion in 
the final budget package. 

The undersigned groups thank you for your consideration and urge you to support the inclusion 
of the "prudent layperson" definition of emergency in any final reconciliation compromise. 

Sincerely, 

American College of Emergency Physicians 
National Association of EMS Physicians 
Coalition for American Trauma Care 
American Ambulance Association 
International Association of Fire Chiefs, EMS Section 
International Association of Fire Fighters 
Emergency Nurses Association 
National Association of Emergency Medical Technicians 
Association of Air Medical Services 
National Association for State EMS Directors 
American College of Cardiology 
American College of Surgeons 
Congress of Neurological Surgeons 
American Association of Neurological Surgeons 
American Academy of Pediatricians 
American Heart Association 
National Committee to Preserve Social Security and Medic.are 

!41003 
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CONTACT: (202)728-0610, ext. 3008 
Jane Howell (703)527-3642 (home) 

or Michele Kamber (703)352-0446 (home) 

FOR IMMEDIATE RELEASE 
November 17, 1995 

EMERGENCY PHYSICIANS SAY GOP REFORM BILL POSES SERIOUS RlSK TO 
SENIORS SEEKING EMERGENCY CARE 

EDfl'OR 'S NOTE: Following is the te:rt of a statement sent &y the American College of 
EmergenC)I Physicians ro House conferees in response to the passage today of rhe ha/a.need 
budget act. The underlined emphasis has been added for your reference. 

The Honorable Newt Gingrich 
Speaker of the House 
H-232 Capitol Building 
Washington, D.C. 20515 

Dear Mr. Speaker. 

I am writing to you on behalf of the 18,000 members of the AmericaJJ College of Emergency 
Physicians to express our supreme disappointment that the ''prudent layperson'' definition of 
emer~ncv was droQQed frQm !heJinaJ. mconciliation conference sort after beini adgpted bv 
the United States Senrue. 

It is difficult to understand how the Conference Committee could adopt the House provision 
which simply codifies the current flawed definition of emerxency services. The fact that the 
definition is flawed was established by an independent study, conducted by the Network Design 
Group, for the Health Care Financing Administration. That study reve.aled that 60 perc;ent of 
disputed c!ajms jn the Current Medicare HMO promm involved emmency seryjces. The study 
clearly established that HCF A's current regulatory definition was the root cause of the 
disproportionate percentage of disputes over emergency services. The authors recommended 
that the definition of emergency be amended so tbat a ~reasonable or prudent layperson" could 
determine whether emergency services would be covered versus denied. 

Regrettably, the conferees have decided to take no action to remedy this problem. The College 
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brought this issue to the Congress and has tried to persuade the Congress of the need for action 
on this issue. The prudent layperson definition is supported by the entire emergency medical 
services community, public health organizations, and consumer advocacy and seniors 
organizations, as well as lawmakers from both parties. Both the House Commerce Committee 
and the United States Senate adopted the prudent layperson definition of emergency. The only 
opposition to this provision is the managed care indumy, an industry which has a strong 
financial incentive to deny emergency ca.re for seniors. It is regrettable tba.t the conference 
report so clearly represents the interests of the man.aged care industry and offers little comfort 
for seniors seeking emergency medical care. 

As a result of the conferees' action. the Colleie has no choice but to recommend to seruors JNbo 
are c:onsjderini Medicare maoag,ed care plans rhat their access.Jo and coverage ofemer~encv 
services mav be serious Iv jeoparcijzed jn these plans.· The Colleie plaus a maiouublic 
eduqtjoo cwc.aign .to inform seniors about the detkiencies in covera~e and protection. Time 
and again the College has heard Members of the Congress state that the entire basis for moving 
Medicare beneficiaries into managed care plans is predicated upon their reputation as prudent 
consumers. In contrast to this, the House language, on its face, assumes that the Medicare 
population cannot be trusted to make prudent decisions regarding emergency care, and will 
"over-utilize" the emergency department. This is the message despite the fact that not one bit of 
evidence has been presented to indicate that senior citizens use the emergez:icy department for 
non-urgent reasons. 

I want to emphasize that the College is not opposed to reforming Medicare. The College is not 
opposed to providing senio~ with additional choices, including man.aged care. I wish that we 
could support this reform package. As_physicians. however. our firn obli~atjon is to our 
patients, and as the bill is currentlv written. we have rio choice but to inform our patients that 
thev choose the managed care option at their own risk. Unfortunately, this may drive down the 
number of senior citizens who choose the managed care option. 

Let me just conclude by saying that the inclusion of the House language in the reconciliation 
conference report is gross mistake. In fact, contrary to what its authors contend, it will make 
access to quality and assured emergency care more difficult for Medicare beneficiaries. 

Sincen:ly, 

·--~~~ 
L. Henry, MD, FACEP 


