EXECUTTIVE OFFTICE OF T HE PRESIDENT

24-Mar-1996 07:36pm

TO: Robert J. Pellicci

TO: Nancy-Ann E. Min

TO: Jennifer L. Klein

FROM: Christopher C. Jennings

Domestic Policy Council

SUBJECT: Labor Fraud and Abuse Letter

I am ok on the Labor Dept. fraud and abuse letter. However, I
completely defer to our fraud experts -- Nancy Ann and Jen on this
one. Two questions do come to mind, though:

First, what happened to the bill that emerged out of the
Opportunities Committee (the Fawell bill)? Since that is the
Committee of jurisdiction over ERISA, isn’t that the more relevant
Committee mark-up this letter should be referencing -- and not the
Commerce and Ways and Means marks? Didn’t the Labor Dept. talk
with those folks during the last several months?

And Second, why is this letter going to Newt? I am just curious
b/c it might make more sense to go to the Rules Committee Chair
(who is marrying all of these provisions) or to Congressman
Hastert (who is the Republican Leadership’s Lead Health
Coordinator.)

cj
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EXEGUTIVE OFFICE OF THE PRESIDENT LRM NO: 3877
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001 FILE NO: 2030
3/22/96 %,
LEGISLATIVE REFERRAL MEMORANDUM Total Page(s):

TO: Legislative Lialson Officer - Sge Distribution below:
FROM: Janet FORSGRE é (for) Assistant Director for Legisialive Reference

OMB CONTACT: Robert PELLICC)  395-4871  Legigiative Assistant’s line (for simple responses).  395-7362
C=US, A=TELEMAIL, P=GOV+EOP, O=OMB, OU1=LRD, S=PELLICCI|, G=ROBERT, I=J
pellicci_r@a1.eop.gov

SUBJECT: LABOR Proposed Report RE: HR3103, Health COVBI’BQO Avallability and
Affordability Act of 1988

DEADLINE: C.0.B. Monday, March 25,1996

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President.

Please advise us if this item will affect direct spending or receipts for purposes of the
YPay-As.You-Go" provisions of Title XIll of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: Note the draft letter also discusses HR 3070. Also attached is a similar letter that DOL
sent to Congressman Shays on October 10, 1995,

DISTRIBUTION LIST:

AGENCIES: 52-HHS - Sondra S. Wallace - 2026907780
81-JUSTICE - Andrew Fois - 2025142141
76-National Economic Council - Sonyia Matthews - 2024562174
118-TREASURY - Richard S. Carro - 2026221146

EOP: Nancy-Ann Min
Chris Jennings
Jennifer Klein
OMB LA
Elena Kagan
Bob Damus
Allison Eydt
Bamy Clendenin
Mark Miller
Lamy Matlack
Mark Menchik
David Haun
Mark Mazur
Sue Murrin
Jeffery Rush
Jim Murr
Janet Forsgren
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RESPONSE TO LRM NO: 3877
LEGISLATIVE REFERRAL .
MEMORANDUM FILE NO: 2030

If your response to this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.
If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant,
You may also respond by:
(1) calling the analyst/artorney's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown beiow.

TO:. Robert PELLICC]  385-4871
Office of Management and Budget
Fax Number: 395-6148
Branch-Wide Line (to reach leglislative assistant); 385-7362

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: LABOR Proposed Report RE: HR3103, Health Coverage Availability and
Affordability Act of 1886
The following is the respense of our agency to your request for views on the above-captioned subject:
Concur
No Objection
No Comment
See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet
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The Honorablc Newt Gingrich '
Bpocakor of the House

of Representatives
Washington, D.C. 20515

Dear Mr. Bpuuker:

This letter is to express our views on the fraud and abuse
provisions that vere included in H.R. 3103 and H.R. 3070, the
“Health Coverage Avallability and Affordability Act of 1996," as
approved by the House Ways and Means Committee and the House
Comnerce Committee, respectively, and that may be included in a
final health reform package. We believe these proviriana take
necessary steps to provide tougher measures againrt fraudulent
practices that drive up the cost of health nare and recognize
that dillione of dollars have bean 1nost to health care fraud and
abuge in the last few years.

We are concarnnrd that these frauwd and abuee proviaions fail
to sufficiantly build upon the strangths of teday's onti-fraud
enforcemant efforta againet private planc and note that these
provisions as currently drafted would opply to all health plans
covered by the Buployee Rotirement Income Security Act ol 1974
(ERISA). There are approximately 4.5 million such ERISA plans,
providing covorage for about 120 million workwurs and thelr
familics with private employwent-bLased health coverage. 4he
Dopartment has civil and criuminul oversight responsibility for
all private sector ewupluyse health benafit plans under ERISA.

To Lhe extent fraud and abuse provisions are considered on
tlis House floor and for reasons discussed more fully below, we
ask that the secretary of labor's important role in fraud and
abuse entorcement be reflected in these fraud and abuse
provisions by clarifying that: (1) the Secretary of Labor ia alen
responsible for the fraud and abuse control program to tha axtent
ERISA ilans would be covered; (2) the Secretary of Labor has
authority to investigate the new Titla 1R arimos as they spply te
ERISA plana; and (3) criminal forfaitures and civil recoveriep
would be used to make participante and beneficisries whole for
losses before such funds vera paid into the hemnlth carc fraud and
abuse control acopunt.

Praud and Aduse Contrel Program

Wa note that 42 U.8.C. 1128, as amendod by these bills,
providezs that the Office of thae Incpoctor General of the
Napartment of Health and Human Sorvices and the Attorney Genural

1
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shall establish a "fraud and abume control progran' to, inter
alia, "coordinate Federal, State, and local law enforcement
programe tAa control fraud and abuse with respect to health
plana.¥ A "health plan," in turn, io defined as "a plan or
program that provides health bonefits, whether directly, through
ingurance, or otherwisc, and includes a policy of health
insurance, a contract of a service benefit organization, and &
xenbership agreement with a health xmulntsnance organization or
othor prepaid health plan.” We note that this derinition would
ba read to include all heallh plans sovered by ERISA.

Given the mlgnificant impact these provisions as written
would have on our ERISA resgonlibiiiticu and the socale of the
ERISA plan universe, ve belleve that this legislation should
reflect the Secretary or Labor's important role in health care
enforcemnent. ‘rheratore, we suggest revicin? the bill to clarify
that the sSedretary ¢f Labor is also responeslble, to the exfent
ERISA plans would be covered for health fraud enforcement.

¥ev Crives

We note that 18 U.5.C. 24(a) (8), ms amonded by these
provisions, would define "Fadaral health care offense" to include
"a viclation of, or criminal conspiracy te violate," opecified
sections of chapter 18 *if the viclation or oonspiruoi relstes to
a health caras hanefit program." A "health care benefit program,"”
in turn, 1s defined under 18 U.§.C. 63, as amended by these
previaions, to mean “any public or private plan or contract under
vhich any medical benefit, item, or service is provided to any
individual, and includcs any individual or entity who is
providing a mecdical banefit, item, or survics for wvnich payment
may be mado under the plan or contgsact.”™  Although the term
"private plan" is not defined, these bills likely would be read
to include all health plans oovered Ddy LEXKISA, &nd their sanctions

1 The pPension and Weltare Benefits Administration (PWBA)
cunducts civil and criminsl investigations of persons and
entities that exercise discretion over BRISA plans and plan
assets, such as nultiple employer welfare arrangements {MEBWAR).
Ac you are awvare, the Department administers and oversees many
other vorker-related health care prograns, including the
administration of the Pederal xmploieas Compengation Act (FECA)
program (medical benefits and disabllity rompensation to injured
Pederal emplovees); the Black Lung Ranafits program (medical
benefits and disability compenration te former oocal minors
disabled fron pneunoccniosir or "black lung”)s and the Longshore
and Harbor Workers Compensation Act program (boncfitas to certain
injured and disabled maritime employees). Tho Inspector General
investigates allegntions of fraud in all of these three prograum
and conducta aertain oriminal inveetigatione of MEwWAs and
enployas hanefit plans as well.
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would apply to offenses committed againat priﬁatc asctor
amployment-bagsed health benefit plans.

Wo believe thoac provisions amending the criminal law
concerning hoalth care fraud represant positive steps towvara
coliminating abusive practices thul drive up the cost of health
sare. Under ERISA, the Ssusetury of Labor has responsibility for
enforcing the provislons of Title I of ERISA and conducting
investigations of civil ané criminal vioclations relating to Title
I and “ollher related violations o Titie 18 of the United States
Cude,” which include health care fraud. Therefore, we suggast
adding 1anquaia to clariry that the Secretary of Labor had the
autherity to lnvestigate the new Title 18 crimes as they apply to
ERISA welfare benaefit plans.

Protection of Participants and Beneticiaries

Pinally, the Department's primary focus with rampect to
ERISA-covered health plans is to protect the benetits of
participants and beneficilaries. ITn nases wvhere private health
plan participants and beneficiariar are the victins of fraud and
abuge, criminal forfeitures and civil ‘recoveries should bo used
to make such partiaipants and beneficiariee whole for loasees
before funds Are paid intc the health ‘caro fraud and abuse
control account established under 42 U.5.C. 13954, as amended Ly
thare bills.

Coneglusion

The Department would be pleased to wOrk with your staff to
develop language thal would protect plan enroliees wvho are the
victinms of health care fraud. As the agency responsiblae for
regulating cmplo{mant-based heaith plans, we will continue to
reviev these bills for other issues affecting Department
progrars. Wa look torwvard to providing further g:put on these
bllls and to working with you on these issues.

‘The Otfice of Management and Budget advises that

sincerely yours,

Robart Reich
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U.S. DEPARTMENT OF LABOR

SEORCTARY OF LADON
WASHINGTON, DL,

ocT 10 B9

The Honorakle Christopher Shays e
Chairman
Sulbcommittee on Human Resources

and Intergovernmental Relations
Comnittes on Government Refozm and Oversight
House of Represantatives
Washington, D.C. 2031)

-

Dear Cnairman Shays:

While ve have not completed our examination of its impact on
the Department of lLabor's prograns, we wish to express our views
on H.R. 2326, the "Hoalth Care Fraud and Abuse Prevention Act of

. 1995." We believe this legislation takes necessary steps to
provide tougher defenses against fraudulent practices that drive
up the cost of health care. We recognize that billions of

dollars have been lost to health care fraud and abuse in the last
fav yaars, .

We note that 18 U.B.C. 24(a)(4), as amended hy rection

- 201(a) of this bill, wvould define "Federal health care cffense"
to include "a violation of, or criminal ecnepiracy te violate
sootion 301 or 511 of tho Exployeo Retirement Income Security Act
of 1974 (29 U.B8.C 1131 or 29 VU.B.C. 1141), if the violation or
conspiracy relates to a health care benefit progrem.” A "health
care benefit program,” in turn, i{s defined under 18 U.8.C. 1247,
es added by section 202(a) of this bill, to mean “any public or

© privute plan ur conlract under whichany medical beneflit, itew,
or service is provided to any individual, and includes any
individual or entity vho is providing a medical benefit, item, or
sarvice for which payment may be made under the plan or
contract." Although the term "private plan" is not defined in
this bill, we are concernsd that the bill could be broadly read
to include all health plans covered by the Euployee Retirement
Incope Security Act (ERISA). If the bill i{s interpreted in this
manner, its sanctions would apply to offenses committed against
private sector employmaent-bessed health banefit plans.

Thare are approximately 4.5 million such ERISA health plans,
providing esvaraga for about 120 million vorkers and their .
families with private amplaymant-hasad haalth covaraga. Givan
the significant impact H.R. 2326 as written would have on our
ERISA. rexponcibilitiaes and the scale of the ERISA plan universe,
we believe that this legislaticn should reflect the Secretary of
Labor'e important rocle in health oare enforcement. We suggest
rovising tho bill to make the Eecretiry of Labor also
responsidble, to tho extont ERISA planc will now be covered for

1
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‘health fraud enforocmont.l For the same remsonc, we aleo cuggest

that ' the 8ecretary be included in ocootion 101(a), whioh relates
to the investigation of health care fraud violations of federal
lav. :

The Department.'s primisry fucus with respect to ERISA-uuvered
health plans is to protect the benefils of participants und
beneficlaries. 1In cases where private hoalili planw participants
and benericiaries are the victins of .fraud and abuse, criminal
forreitures and civil recoveries should be used to make
participants and beneficiaries whole for losses before funds are
paid into the Anti-Fraud Acocount.

Pinally, we believe the provisions of H.R. 2326 axending the
criminal law concerning health care fraud represent positive
steps toward eliminating abusive practices that drive up the cost
of health care. Under ERISA, the Secretary of Labor has

‘responsibility for enforcing the provisions of Title I of ERISA

and conducting investigations of civil and criminal violations
ralating to Title I and *"other related violatione of Title 18 of
the United Rtater Code" whinmh inrluda haalth care frauvd.
Therefore, Wé suggest adding language to clarify that the
Secretary of lLabor will have the authority to investigate the new
Title 18 corimee ac they apply to ERISA velfare benefit plans.

The Departxent wvould be pleased to work with your staff to
develop language that would protact plan enrollees who are the
victine ol health care fraud. As the agency responsible for
régulating amployment-based healll plans, we will continue to
reviev H.R. 2326 for other issues affecting Department programs.
We look forward to providing further input on this bill and to
working with you on these issues.

1 The Department has civil and criminal oversight
responsibility for all private sector employee health benefit
plane under ERISA. The Pension and Welfare Benefits
hdministration (PWBA) .conducts civil and crininal investiqatjons
of persens and entities that exercise discretion over ERISA plans
and plan asgats, such as multiple employer welfare arrangements
(MEWAs). As you are aware, the Department administars and
overeeses »any other worker-related health care prograns,
inocluding the sdministration of the Federal Employees
Conpencation Act (FECA) program (medical baenefits and digability
oomponoation to injured Podoral employess); the Black lung
Benefits program (madiocal bencfita ond dicability componeatien to
former coal miners dimobled from pneuncconiocsis or "black lung®);
end the Longshore and liatbor Workers Compensation Act prograz
(benefits to certain injured and disadbled maritime exmployses).

" The Inspector Genexal invectigstes allegations of fraud in these

proyzans and cunducte certain crininal investigations of MEWAs
«nd smployee benefll plans as well.

i
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The Office of Management and Budget advises that there is no
objection to the submission of this report from the standpoint of
the MAdpinistration's progran.

8 ersaly.,



