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T H E P R E S I D E N T 

I amok on the Labor Dept. fraud and abuse letter. However, I 
completely defer to our fraud experts -- Nancy Ann and Jen on this 
one. Two questions do come to mind, though: 

First, what happened to the bill that emerged out of the 
Opportunities Committee (the Fawell bill)? Since that is the 
Committee of jurisdiction over ERISA, isn't that the more relevant 
Committee mark-up this letter should be referencing -- and not the 
Commerce and Ways and Means marks? Didn't the Labor Dept. talk 
with those folks during the last several months? 

And Second, why is this letter going to Newt? I am just curious 
b/c it might make more sense to go to the Rules Committee Chair 
(who is marrying all of these provisions) or to Congressman 
Hastert (who is the Republican Leadership's Lead Health 
Coordinator.) 

cj 
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EXECUTIVE OFFICE OF THE PRESIDENT 
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Washington, D.C. 20503--0001 
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LRM NO:H77 

FILE NO: 2030 

Total Page(s): ~ 
TO: Legislative Liaison Officer - Sle Distribution below: 

FROM: Janet FORSGRE~ ~. . (for) Assistant Director for Legislative Reference 

OMB CONTACT: Robert PELLICCI 395-4871 Legl live Assistant's lfne (for simple responses): 395-7362 
C=US, A•TELEMAIL, P=GOV+EOP, O•OMB. OU1=LRO, S=PELLICCI, G:=ROBERT, l=J 
pelllccl_r@a1.eop.gov 

SUBJECT: LABOR Proposed Report RE: HR3103, Health Coverage Avallablllty and 
Affordability Act of 1996 

DEADLINE: C.O.B. Monday, March 25, 1996 

In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on Its relatlonshlp to the program of the President. 

Please advise us If this Item will affect direct •pending or receipts for purposes of the 
11Pay-As-You-Go" provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: Note the draft letter also discusses HR 3070. Also attached Is a similar letter that DOL 
sent to Congressman Shays on October 10, 1995. 

DISTRIBUTION LIST: 
AGENCIES: 52-HHS - Sondra s. Wallace - 2026907760 

61-JUSTICE - Andrew Fols • 2025142141 
76-National Economic Council - Sonyia Matthews - 2024582174 
118-TREASURY - Richard S. Cerro - 2026221146 
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Allison Eydt 
Beny Clendenin 
Mark Miiier 
Larry Matlack 
Mark Menchlk 
David Haun 
Mari( Mazur 
Sue Murrin 
Jeffery Rush 
Jim Murr 
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RESPONSE TO 
LEOISLATIVE REFERRAL 

MEMORANDUM 

LRM NO: 

FILE NO: 

P. Z/8 

3877 

2030 

If your response to this request for views Is slmple (e.g., concur/no comment), we prefer that you respond by e-mail or 
by faxing us this response sheet. 
If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a leglslallve assistant. 
You may also respond by: 

(1) calling the analystlanomets direct line (you will be connected to voice mail If the analyst does not answer); or 
(2) sending us a memo or letter 

Please Include the LRM number shown above, and the subject shown below. 

TO: Robert PELLICCI 395-4871 

FROM: 

Office of Management and Budget 
Fax Number; 395-6148 
Branch-Wide Line (to reach legislative assistant): 395-7362 

------------------ (Date) 

----------~------~~----- (Name) 

------------------------- (Agency) 

------------------------ (Telephone) 

SUBJECT: LABOR Proposed Report RE: HR3103, Health Coverage Availability and 
Affordability Act of 1996 

The following is the response of our agency to your request for views on the above-captioned subject: 

___ Concur 

___ No Objection 

___ No Comment 

___ See proposed edits on pages----

---- Other: ---------------

---- FAX RETURN of_ pages; attached to this response sheet 
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~. Honorable Nowt Gingrich 
Spoakor of the House 

of nap~•••nta~ivea 
Wcehington, c.c. 20~1~ 
Deal.· Kr. ap11•kerz 

FROM: DADE, J. P. 3/8 

Thi• latter 1• to expre11 ·our viewa on the fraud and abuse 
prcvie1ona that were inclu.ded in H.R. 3103 and H.R. 3070, the 
•Health coverage Ava1labil1ty and Aftorda))1lity Aot of 1996,w as 
approved by the Houaa Way• and Xeans Com:mittea and the House 
CoJlllerc• Committee, respectively. and that may be included in ft 

final health ratorm packaqe. We believe these provi~i~~A t~k• 
nece11ary atep• to ~rovide touqher naasurea aqAi~At. fraudulent 
practices that drive up the coat of hea1th n~r~ ~nd reoogni~• 
that billion• of dol lara have bean 11)111t. to heal th car• fral.ld an~ 
&.buaa in the la•t few yaar.a. 

Wa are concatr~Ad that thGce frau4 an4 abuee provigions fail 
to aufficiant1y build upon th• •trangth• of tc4ay 1 a anti-fraud 
enf oreA•Ant •ttorta a9ain•t ~rivat• plano and note thAt theme 
J'lT"OVision• a11 currently draftad vould apply to •ll health plan~ 
cov•r•d by th• ltmplof•• Rotire'll'ent Income Seourity Act oL 1174 
(ERlSA). 'l'h•r• are approxilDAtely 4.S million euch !RISA plans, 
proviain9 covcra9• tor a~out 120 million worAwra and their 
familico with private oplopent-u111::1ell health coverage. l'he 
l>cpe.rt.ment ha• civil and ct·iv.!m&l ovars1C]ht respona1l:>1l.1ty for 
all private aector ·~~luy¥• health benetit plans un~er ERISA. 

' 
To 1..11~ extent trauQ an~ a))uae prov1a1ona are considered en 

thw Houee tloor and tor reasons diaouaa•d more fully below, we 
aak that the Heoret&ry of Labor's important role in fraud and 
abuse enroroement be retlected in these fraud and abUse 
prov1a1on1 by clarifying that: (1) the Secretary of Labor ia ft1An 
responsible for th• fraud and abuse control proqram to th~ ext.P.nt 
IRISA plane would be oovera~; (2) the secretftry of ~bor haa 
authority to 1nvasti;ate tha new TitlA 1R nrilllQa •e thoy apply to 
ER.ISA plan•: ancl (l) criminal fot"f'Ait.ur•• and ~ivil reoovericu~ 
would be uae4 to ~a'k• »artidp11tnt.A •md ben•ficiaria11 whole for 
losaea before such funds ~•rA r•id into the health oarc fraud and 
abuae control acocunt. 

•raud &D4 Abu•• eantrol Proqraa 

We not• t~at 42 u.s.c. 1128, aa •••ndod by these bille, 
provid•• that the Off i~• of th• lnDpcdtor Ceneral of ~· 
n"l"At"t.Jnent ef Health and. lfum•n Sorvieea ancl the Atto:-ney Gentt,·el 

1 
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shall e•tabliah a 11 fT,.ud Rnd abuse control progrcaa" to, .inter 
alia, "coordin-.t.P F•4•ral. Stat.o, and looal lAw •nforc;ement 
proqra•• t.n eontrol fraud and &byac with respect to health 
pl"n•.• A "health plan," in turn, io clafinod ae "a plan uc 
prQfJram tha~ provide• health bonefita, whether directly, through 
inauranoo, or otherwloo, c:mc! includ•• a policy ot be~lth 
Ln•uranoe, a oontraot of a ae:.:vioe bene!'lt. orCJanization, and. a 
••mb•r•hip agreement with a health aalntanance cr9an1eat1on or 
ot.hor prepAid health plan." We note t.bat this aat1n1~1on would 
bo reAcl to include a.ll health plans oovare4 by ElUSA. 

Given tbu wl9nlticant impact theaa proviaion• aa written 
vould hov~ gn our BRISA reepon1ib1!iti•• an~ the aoale cf the 
ERISA plan univerae, we believe that th1• legialaticn shoul~ 
r•tlect the &eoretary or LAbOr'• illportant role in health care 
entorcel\an~. 1'barQtore, we au;9eat revising- tbe bill to clarity 
that the tieore~ary cf Labor ia alao reapon1ible, to t.Jle •xfent 
ERl~A plans would be covered for health fraud anforcamont • 

• .,, =1••• 
We note that 18 U.s.c. 24(•)(4), ~s ~nondod by the•• 

provisions, woulcl detine "Fac1Al"Al healt.h c:ara offenec" to include 
"a violation ct, or crhrd n11l eon•piracy ~c viola~c, 11 opaoifi.eci 
section• of chapteT" '.1R "ir the violation or ocnCJpirooy relatee to 
a h•alth car• hAnef it pro9ram." A "health ea.re benefit prold1·am, '' 
in turn, i• d~fined under 18 u.~.c. CJ, ae a=end•d ~~ the•~ 
prov1 "iona, t.o mean "any p\lblic or prtveta plan gr conu:11ct under 
vh1eh any ••dical banetit, itam, or aarvice i• p~ovi~•d to any 
individual, and i.noludoa Qny individual or EmnL.lty who ii 
proviaing a acdical benefit, item, o~ ¥~rvlce tor wn1ch payxnent 
may b• a.ada under 'th• plan or con\.,·~~t. n Although the term 
•privekte plan" ia not 4•tinEill, these );)ills J..1'kely would ba read 
to include all healtn plan~ covered ~y J:6Kl~A, end their aanctions 

1 The Pension and weitare Benefits Administration CPWSA) 
~~nd~ote civil ana criminal inveati;aticna of persons and 
ent1t1•• t.hat exerci•• discretion ov•r BRISA plana ana plan 
a1aeta, aucn Ga multiple employer weltara arranqementa (MB'WA•). 
As you ara avare, the Department admini1tera and over•••A •~ny 
otn•r worker-related health ea~a »ro;rama, 1n~lu~in? th• 
administration of the Pederal lmployee• Cnmp~naaticn Act (FICJ\) 
program (Ndical benefit• an!! diaabili.ty ~r.unp•naation to injured 
Federal emplovees); the Black Lung Rsm~rit• prQ9ra111 (medical 
benefits and disability co~pon~•t.ion to former ooal minora 
diaabled from ~naunoconto11d ~ nr "black lung") ' and t.ha Longahor• 
and Harbor Workers Co'lnrtsansation >.c:t pro;ram (l:>oncti~a to certain 
iniured and disabl•tll m~ritiin• e11ployeea). ~ho lnapoctor General 
inveati;ates all•g,.t.iona cf fraud in all ot t.h••• thr•e pro9rou1e1 
and oon~uct.a nertain cri~inal inv•etiqo.tione ot MEWAe and 
enploya• h~nef it plan• aa wall. 
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would app1y to att•n••• ooaait~•4 againat priva~• ••ct.or 
R~~loyment-baaod haalth bonafi~ pl•l\O. 

P . .5/8 

We b•lieve thcac provieion• amending the orlm!nal law 
conaernin9 hoalth care frnu4 repr•••nt poail!ve &tepa towara 
oli•inAtin9 a~uaive p~actices tb•L dcive up the cost ot heaith 
core. Under BRISA, the a-.u,·et.ttry or Wl:lcr haa reapona:U>il1ty for 
•ntorc1ng the proviMlona ot Title I or ~~!SA and conductinq 
inveatigation» of civil and c:rimlnal violation• relating to Title 
I ane1 "oLh•r related v1olat1ona ot T1tie 18 of the Unltecl States 
Cu\l•," which inclu(Se health care rraud. Thaxefore, we au9geat 
addin9 len9uaqe to clarity that th• Secretary of Labor ha4 the 
autbcri~y to invest191te the new Title 18 crlmaa aa th•Y apply to 
ERlSA welfare benaf1t plana. 

!'roteot1oa of lart1oip&Dt1 ant Benetloiarl•• 

finally, th• Department'• primary focus v1t.h ~~Rp•et ~o 
ERISA•covered health plans !1 to protect. t.he benefit• of 
partici~ant; and beneficiaries. Jn n~s•• where private health 
plan participants and benetici~rf A~ ar• the victim• ot fraud and 
abuae, crininal forteit\1'rAlll 111nd civil rec:overia11 eh~uld be uoad 
to maka auoh part.inipAnt• and beneficiari•• whole for loeee• 
before fund a flt'Q paid into th• .ho al th oaro f~cn1d Gn4 0~1.1•• 
cont~ol aooount eatabliabo4 under 42 u.s.c. 139S1, oa o.monded by 
th••• billa. 

~he Department would b:s vl•Kaea to wort Vith your start to 
d•Yelop lan9UDi• tboL wculd protect plan enro!!aes Who are the 
victims of health care rraud. A• th• agency re1ponaiblQ for 
regulatiny employment-based healtn plans, we will continue to 
rev1•~ these ~1111 tor ether iaa~as affectinq Department 
progran1. wa lock torvard to providing further input on these 
bill• and to wor~inq with you en these iaaues. 

'!'he orric• of Manaqament and Budqet advisea that 

Sincerely youra, 

RobArt Reich 
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U.S. DEPARTMENT OF LABOR 

a&OlllCTAM Of' U..clfl 
WAalMIN....oH, D.C:, 

OCT I 0 E!Sl5 

Tb• Bonol:"able Chriatopber 8bay• ···-·· 
Chairman 
8W;lo01111Ritt•• on Blnlan Re•ourc•• 

an<l Xntei.·9ovarnaental Rt1letio11• 
C~i ttee on Government RofQC.111 and ove11·1dvM.:. 
Hou•• at aapraaant.ativaa 
wallhington, D.c. ao'1' 
Dear aialraan anayai 

P. 6/8 

Wh1la va have net completed our''examination of it• iapac~ on 
the Dapartaent of Labor 1s pro9ra211s, ve v1sh to express our views 
on B.R. 2326, the •Health Care Fraud and Abuse Prevention Act of 

. 1995." We beliava this legislation take• necessary steps to 
provide touqhar def anaaa aqainst fraudulent practice• that drive 
up the cost ot health care. We reooqnize that billion• of 
dollars have been lost to health care fraud and abuse in the last 
faw yaara. · 

. W• not• that 18 u.s.c. 24(~)(4), as aJft•nd•d hy ~•ction 
201(•) of this 1'ill, would define H1ederal b•alth care often••" 
to include "• violation of, or crindnal oon•piracy ~o violat• 
ooction SOl or·s11 of tho Employoo Retiremen~ Inooa• ~eourity Act 
of 1'7• (29 o.s.c 1131 o~ ZD u.s.c. 1141), it tho viol•tion or 
conapiracy relates to a health care benefit proqra~.w A •health 
care benefit proc;ram," in turn, ia detined under 18 u.s.c. 1J47, 
es added by eection 202(a) ct this l>ill, to meon "any public or 
pr !'l•t• plan ur ~unl..tcu.;L · 1,mll•r whlL;ll" .uiy •~'1!.~al btm-=! .U., .L~t!Wl, 
or service is prcv1"ec1 to any 1n0.1v1'11.lal, and. includes any 
individual or entity vho 1• pr~v1din; a ••~1cal benefi~, 1tea, or 
service t'or wnictl payment may be mac;ie umler the plan or 
contract." Although the tum •private plan" 1• not defined in 
thie bill, we are concerned that the bill could be broadly raad 
to include all health plane covered by the Employee Retireaant 
Inoome Security Act (ERISA). If th• ~ill 1s 1nterpr•te4 in this 
aannar, its sanctiona would apply to offe.nae1 oommitte4 a;ainat 
private •actor nployaant-ba18d hea.lth benefit plans. 

There are approximately 4.5 million &ueh EltISA health plans, 
prov~din; eavoraqa for about 120 million workara and t:heir 
families vith privat.- '-'TllI'l'-'YJru11nt.-MRl!'lt1 h~~lt'.h env111r1uJA. C:_iVAn 
th• •i9nificant impact H.R. 2326 as writt•n would hav• on our 
ICRISA.re•ponaibilitioa and ~o so~lo of ~o ERI5Jl plan universe, 
ve believe that thi• le.gialaticn ahould r•f l•e~ th• 8•cn:-etary of 
Labor•~ i•portant role in health care snforooaont .. Wo cu9~est 
rovlain9 tho ~ill to' make tho Soore~ary Qf Labor alao 
re•p~oiblc, to tho extent ERISh pla.na vill nov b• cove.r•d fo~ 

l 
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1'ealth fraud entorocaont. 1 r~r th• •••• r•••ona, we aloo cu99••t 
that·th• Secretary be inoludod in.oootion 101(•), vbioh relateo 
to the inve•ti;ation of health care frnvd violation• of fed~al 
law. 

~be DeparLm•n~·~ pri..-ry tuou• w~th reape~t to ER.%SA•uuvered 
~eal~ plans i• to protect th• ben¥ti~ti ot p&.1:tioipant~ •n4 
bener1c1ar1es. ln cases ware private 1&'9•11.l' pla.n• fartJ.cipanta 
and t»enet1c1ar1•• ara th• v1ct1ma of .trew1 and a~use, criminal 
rorta1tures and civil reaov•r1••·•hould be used to aake 
participant• and bcaneticiari•• vbgla ror loase• before tun4s are 
paid into the Anti-Fraud Account. 

finally, we baliave the prov1sions of H.R. 2326 amand1ng the 
criminal law con~ernin; health e~r• froud represent po•itive 
ate~• toward eliminatinq abuaiva praotices that drive up the cost 
of health care. Under !RISA, the Secretary of Labor has 

·responsibility tor enforcin; theprovisionc cf Title I of !RISA 
and conductin9 investigations of civil and criminal violations 
rll'l11t.'1ng 'to Titla I and 11 C)thar related violation• of Title 18 ot 
the United &t.Rt .. i; Cod•" vhir.h inr:h1t1111 hA1'1th C"'-"l"• fraud. 
Therefore, wa 8UtJc;tasat addin9 lang\ia9• to clarify th"t. tht1 
Seoretary ot Labor wi1l have th• authority to inve•ti9ate th• new 
Titla 11 crimes ac they apply to l:Rl.£A volf&r• benefit plana. 

'l'he E>cparbaent volild be pleoae4 to work vith your otaff to 
develop language that would protect plan enrollees who are the 
v1c.:ti11a of bealth cu:e fl"auc1. Aa th• agency reaponsible for 
re9ulAtin9 a.mployment-t>tt.sed htt*'lUi ylcrnc;, we v1ll continua to 
review H.a. 2l26 tcr oth~r issues artectin9 Department program•. 
wa lcok forward to provid1ng turther 1nput on this bill an~ to 
workinq with you on theae issues. 

i The Depart.llant has civil and criminal oversight 
respon&ibility for all private sector employee haalth benefit 
plana under ERISA. The Pension and Weltare Benef ite 
Admiriiatration (PWBA) .conducts civil and criminal inveatiqations 
of persona and entities that exercise discretion over ERISA plans 
and pl"n A•~•t.,.;, such aa 111uJtiple employer velf11rs arranqamants 
(ICEWA•) . As you are awAre. th• D•pArtJl\P.nt. AdW1irii11t".ArA 11nc1 
over•ooc aany ct.h•r worker-related he.1th oara programs, 
inolu41n9 tho achli.nict.ration ot th• Federal ~ploy••• 
Comp•neation Act (FECA) progr•• (~adical ben•f its and disal)ility 
oompcnDation to inj«ir•d ~odoral eaploy•••)I the Black Lung 
8enef ite pro9ra• c~adioal benctita und dioability coaponcation to 
for111er coal alnera diaobled from pnaumoconiooi~ or "blaolt lung")F 
and ~h• Lon9ehcre and Ua~bor Workers Compen.sotion Aot program 
(benefits to certain injured and disabled m.ariti~e e.mployeea). 
~he %nep~cto~ O•n~•l inveGti~atea allegations of fraud in theae 
...,,·uy,·am.111 arnl \;C.IJUluotl' cw1·tain crhiinal inveati~at1ona of MEWAa 
tmd •11ployee benctC.lL 51lau• •~ w~ll. 
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The Of tic• of Mcna9eme.nt and Budqet advi••• that there 1• no 
objection to the •utmission of this report trcna the standpoint of 
the Adainistration'• program. 

;;:,·~.t/L 
(""~. Raich 

. .. 

3 


