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ID: JAN 04 ''3t 22:46 No.005 P.02 

January 4, 1996 

Note for Bob Pellici 

:~rom: Greg Jones 

Bob, there was an error in thB p&per I gave you yeet.erday. 

The figure in the second Lo last line, last page, hae been 
changed from $18M co $73M (tntal of ~pproximately $120M). If 
you'd advise WH/HHS, r·d appreciate it. 

cc: David Haun 

i'OQ.-YlO ..... ___ --.. 
CIR /~O .''t1i 
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HF..Al1TH CARE FRAUD RESOURCES FOR 
QEPARIMEN'r _Qf__J]J.S'l:l CE _ lli\'.fil?l: I GA'l'Q__Ra._m__rROSF~C1ITORS 

The /,t torney General made heal ch care fraHd o. t,up priority. 

DOJ INVESTIGATORS AND PROSECITTOR$ HA..m>LING HEAI.TH CARE FRAUD 
CASES .HAVE INCREASED BUT HAVF. NOT Kr.PT UP WITH NEED. 

While health care fraud resour~es expended on he~lth care fraud 
im1eat.igations, civil and criminctl prosecuticn!Zl hll.v~ :i.ncreaaed 
durino th~ last year, they hav<: not kept apace with t.he need for 
auch ~-c.seurceEl. 

The Federnl Bureau of !r.ve!:itigaUon has made a .serious 
commitment to combatting healt~ care fraud as ~easured through 
numbers of case~ and numbers of agent work years. 

FBI health care fraud casef.; worked have inc::rtiaHed 

FY 93 
FY 94 
FY 95 

1,518 
2,166 
2,670 

FBI agen~ work years o~ hc~l.~h care fraud has increased 

FY SJ 147 FE:r ',·:or)< yec;_,~g 

FY 5'4 22S FBI work yP-ars 
FY 95 253 FBI •..Jerk J'€2.r.s 

The FBl est.ima.tes that 8Crt:ei·Jh~:r~ :Oetween :.:. ?.o.nci 75 percent 
of t:he nurr:be:r of current b.-:?.etl th can: fraud investigations invol vc: 
Medicare. 

N~twithAtanding this increased ~ommicmenL to ~ealth c&re 
fraud, FBI field offices r~p0rt significant unaddressed work, 
which they do n~t pre~ently have ~he available agents to address. 
Based on the rac~ of increas~ in its case loud and an aesesement 
of the:1 unaddr@sssed work, the FBI est imatca :i.t6 Roent needs in the 
FY 97 to be 207, with additional increases in th~ future. 

Increased Prosecutorial Commitm~nt to Health Care Fraud 

Given the past increas~ in health care fraud investigations 
by the FBI and oLh8rs tn the pa~t. the health ~are f~a~d c~~elo~d 
for Depe.rt msn t o: Just ice c: iv i.l ~nd er. iminil;l.1 pr-os ec\:.r.ors a.leo ht:i.5 
increaso::d. 
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'Numbera of civil mat.ters ha!< incr~asedl 

f"'{ 93 
FY ?4 
FY 9S 

4:;_ 1 
7 i ~' 

1,801) 

Numbers of civil case~ has incn.inE.>Cid2 

FY 03 
FY 9'1 
FY 95 

29 
75 
60 

Numbers of crimin.al matters ha.e increased 

22:46 No.005 P.04 

81 
596 
281 

FY 93 
FY 94 
l;'y 95 

ma.tteL~.Eend;_ng 
621 

IM_t_t_ers j;,ermina!;,_~~l 
130 

1,066 
l, 21 '7 

Nu1nhe.ra of cr.:irni11n.l Ci.lees filed has incx-c"'1.£;ed 

FY 93 
F'Y 94 
?Y 95 

105 
14: £, 

229 

Num.berFJ of criminal convict)ons hao increased 

~~£.§. ~i~~n.di:W Lll 
FY 93 ., 3 96 
FY 94 l 02' 140 
FY 35 l 'i (\ 255 

226 
454 

The projccced incre~sed growth in health care fraud 
i.nvestigat.ore must be met by a commensurate increase in the. 
nurr~ers of civil and criminal prosecutors. 

To Y.:eep apace of thi~ dramat le HJ.Crease in he.i:,1 th care fraud 
worklo~d. the nurr~~r ~nd cost of pro9ecucors has 6lso increased. 
For example, th~ followin3 recor2s the growth Gf expenditures on 
prosecu.tc:i: s L&ndl ing hei!ll th c~r~ fr:;\d. ca see ~ oi U. ~. Attorney' e. 

1These nurnberg are s1ariificc;!1':.lv unde:r.inclus·L.ve· they d(' not 
include numbers of c;_vil rn~t.:ters or ~!vil case~: •it:i3at.ed by the 
Civil D).vj.aion excluE-J:i.ve1.y. Fu:rU1ec complicaU.r9· recordkeepir.g, 
an add~tional cod~ for civil he~lth ~ar~ fraud ca~0 was adopted 
in Fiscal Year 1994 . 

.GM('l.r:y civil health ca::::-e fra'..ld in.;:;.t.ters a::-e re8olved in favo:r:· 
of the gover~ment withouL ~ Cafe being f~.l~d. 

('(j(l \-"ln 
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FTE 
Amount 

IO: 

1993 
·n ( 54 atty) 

$6,Ei4l,J40 

JRN 04''36 

1994 
113 (89 atty) 

$11,~59,530 

22:47 No.005 P.05 

1995 
145 (113 at!:.y") 

$15,177,.750 

ADDITIONAL DOJ INVESTIGATORS AND :PROSECUTORS NEEDEW TO ADDI<.ESS 
HEALTH CARE FRAUD PROBLEM. 

In sum, the Department of ._luGtice has dete::crni.ned that •.ue 
need additional investig~tor~ an6 pro~ecutors to handle health 
care fra.ud, the requisite posit.~ons :J.nd monies a.s set forth 
below. Th~i:;e numberR represe11t suppl..:::ments t.o the existing base 
exp~ndit-..;:r~i~. 

FBl investigators 

Proe~cutor&1 
(matching incre~~e 
in FEI investigators) 

2 C 7 a~er,ts 

and rel3ted supp0~L' 

50 nroS-:.'CUtOl:S 
a.nd. rele.tod supports 

Cc n f e rt;' n c e 2 i. 11 
29 to 39 attorneys 

$ i.n ThOU8f\!ldS 

$35,42-l 

9,306 

Pr~.;;sei::Lt ore 
lmaLching increase 
in HHS 0IG 
investigators) 

& $Upport $5,407-$6,901 

or 

Administrati0n Proposal 
------------····-·- 111 attQ£n~~-B9Pr?OTt $2Q, GO.~ 

Gr;:1::.d Tctal $65,339 

3 Ti...t2'"'8 fio·cir"' 0 unde.,,.·i:.- 2 t'·r:-.-"" b-·rh th ... numb,,,.,. -1-.ri cos•· f ; l ~· - -· ~ - .... - ~· ~ .\" • - _,, - . ... ~ - "' " .... 0 

ati:orneys h<tndU.r"g crimir1al ~nd civ'c! health car~ f:rs.ud casti1:1 
bec&u~e they do not include th~ attorneys in the Criruinal 
Division ~ncl C~.VLL Divisions in l-.1ashington who [1.;i.ndl<J health cco'.'e 
fraud e~s.;::s. 

4 Each agent is estimateti to cost $126,000, each 
cleric~l/admini~t~ative $51,000, and each inve~tigat1ve supper~ 
$88,00U. 

5 .1\ssumes :i agents to l att·ornt"\y; plus lim:i.ted. 
superviso~y/coordinating ~~torneya, Each attorn~y at a year cost 
of $1~3K. AJ.so asRumes 1 support for every thr~e attornayn aL 
$6BK. 
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l>ROPOSAL FOR FUh"DlNG lNVEBTIGA.TORS AND PROSECUTO.RS AT TH1'1 
Dl:!~PAR'l'MENT OP J'US'I'ICE: 

There are three potential scurc~~ of funds for finoncing the 
additiot:ti.l Deparrment of Justice irn.rE.c;t1gator~ anc3 p:i·osecl.ltors: 
Medic~rc Tr~st Fu~d; control ~ccount; and mandatory 
approp:d.!.t ions from the Ger.er-al Fune.. A~ set fo:::-th be\low, the 
D~parr.m~n.t uf Justice favors ~ n1andato1·y appropriation f::-om the 
General ?und for the! Department of J\!st:i ctt. 

Sho~ld th~ Medicare Trust Fund be selected, the ties of theam 
funda would appropriately be limited to Medicar~ luw enforcement 
~nd the ~ep~rtrncnt of Justice pledges Lo ensure EUGh fccused use 
through -:h~_; .1dopt. ion of ~BI anrJ D:;J cc=ise •:rack ir.s o.n-:'1 reporting 
mechanisms now t1sed for oth~r rescri.cted funding scurces (e.g., 
rrhree perct1nt fund i FIRr{EA) . Suc:b f:.in.:.l i1»g- 8t~re} y WC•'.ild 
fa.cilitat.e \"1c~dicare law e!'..forcF.:n1e1·:t but wcul::l. n0t be available 
for cornba~ti1:? health care fraud in ~cher f~derul ~e~lth care 
plans or private insurance pl~ns. 

The C''.~nt.rol .Z:..ccount 11;ci_1ld b-:: j-:iir-.U.y a.dmir.:is:~l!.r~d by HHS and 
DOJ. Yet :he ~;10 million cap l:nd12r ':he Adminis•_ra.u.on proposal 
would prevent thP. fund from covering r.he full r.:..:s:iu.rce needs of 
the Dep,:;.rtmenr_:. Mc--reover, n1;1nerous r1~}~r.cies pc-,r<'!nti..~lly may lay 
clairr, to this Account. Fir:ai ly, DOJ continues \.C C'~.1p0ae the 
depo8iting of crim~nal fines into this account, bec~use it would 
depriv8 the Crime Victim$ Fu~d of badly needed funding. 

T:-ic ~)~"PC•rtme;\'. end::nses ~ !r102nd2.tory :1ppropr~;-~tic·n fr.om the 
Genera 1 f-\.L·1d to address the i nv~ 9'.; i gd. c:. i ve and p.roc.e:c11 tor1a1 
resour~es needed to fight he3lth car~ fraud. Such funding ~ould 
be av1Lilable ior any he~lth car~ fraurl c~s~ ~nd would be less 
administ.: ro.tively burde.ner)m-: ior ~lC'::h the DepartmE~nts of. ,Justice 
and Hei\lth arid H1Jn·.an Se:rviC'.~S. 1/'Je ~:~'.:ognize thci': the :-::ost of 
this approp~~atior1 will so~ewhat offset the e&v~.nss gener~ted 
from enactment ,-,f t.his leoii:il~t ior;, but we be.Ua·ri!· that th:i.s cost 
is realis~;i.;,; and ac.;:i::ptable tcJ e:veryc,r:e who und;?r<:il!,nds thA 
ho:crl!:ndo•.1s wus~e - billions c-f dollr.rs - ca.u&ed bv r:e41th care 
fraud ?:.lid we axe confj,dent that tr.1::.i expenditui:e ~n:;.1 yield 
greater r~coveriea in the f~ture. 

The: ref on:~. we recorr.me~id <> rn!l.rid&.: ::;ry approp:r j at ion tJ."(.)m the 
General F'...:.nd :or t·.be Department (:·f J·1st.ice - - no".~ 0rily the f'BI - -
of $65 million plus base of $10 ndl!i~n for FEJ., $J5 miJ.J.ic->n for 
·us At torn~ s er ~m0•J.nt. tcr c· v;i.1 ar, Cl'.l.tnind.1 
Divi~n .. ons. If the rr.andator · ap ''1'."•:)p:r- :, at:i:.n roi;. t r.e General F\..m.d 
cannni:: be inc ~· c:;f'.o.-~ lc-:1 .=:i.s in t:hc:: ::.·c-r,f ererice Repo~t, 
we recommend fu·1d i ng foi: r;h~ De-re"\ :11e:1t of Ji.wt ice. f,'.")J:' t !'.:? 

rema:Ln1..-.:g $"73 r~tl:jon from the t•iecJi,·;,u· Tn1st Fµi•d and C<.>ntrol 
Acco1..i.n~~. 

coa · y·111 f:Frnr t·H: ~1)7 YWJ C'C"fT ()U, l'l.1l ,,.f.n 1T1'i 
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TO: 

FROM: 

FAX 
T Health Division ti 
OMce of Management and Budget 
Executive Office of the President 

Washington, DC 20503 

Debra Cohen, Department of 
Justice 

Tlm Hill 
2021.1'5-'l'831 c~ul"-c) 
202/39!i..J910 (f1:1) 
hill_t@l.oop.111'· (o-mAll) 

cc: Jennifer Klein 

Number of Attached PaKes: 1 

NOTES: 

Per your conversation with Jennifer Klein, attached is a draft side-by-side 
describing the differences between the Conference, Coalition and 
Administration anti-fraud pruvi~iuns. 

62878:# 1 

I would be. happy to talk to you about the side by side, or the fraud provisions 
generally, if you h11vc 11ny further questions. 
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V. Fraud .. ct Abtltt 

Side by Side Comparison of Medicare Proposals 

Est:ililisbc:!l 1111 ~ture aoco.ml in lhc HI 
Trusl FUlld rude up er gilts and lJetiue:sts, 
crimiotl fioe.o; md focfeimres invohing a fedenl 
bcaltl care olfa'.1311:S. CMPs and assessmm~ 
iaposed in health care cases, general fund 
tnnskrs md fl.be claimJ act recowrics. 
-Aldbocizcs S:i. 9 billion in lllMd"'Q[}' .spead.ng 
from th:: l.OOOllDI Ol/CT seven _yesn for HCF A. FBI 
and 1-U-fS IG. 
-Requires rn-IS JG and AG t•J ocordinste health 

care fraud mfort:emem .. 
-Alllhc•rizes I.he HH 'i lG rciaE the DOSI af 
i.nvcstigating fr1md ~ 

-lnowtrie program fOI" beucficiaries to rq>ort 
frrud. 
. -Extend .::1J1Teol Medican: fraud r:t:aal~ to aJ2 
federal Xalth plans 
- Increases civil cnooe'.aiy penalties a:iO 

exclusion a1JIOOrily. 
-Requires HHS md DoJ ta offec guidance md 
ioterpn:tive rulings oo bebnia that might violate 
the ad.i-kcll: back laws. 
--Mikes it a crime 1.2Dd7 the Social Security Art 
to comra1 :IS:ie(s lU beioome eJigiile fer II State 
heallb cm:: ;>rogrun. 
-Makes i1 hardl% to apply CMPs by making tl1e 
slaDiard of proofhiglta-. 
--Addi I heallh care sie...""t.oo IO tile crim.intl C()(je_ 

-E>q>:trds im'CStigatioa au!IDrity of .stm: frau:l 
cootrol onit.s. 
--creaJeS an adverse Lciim d.ataba.."1C. 
--S35 billi<n in S!n.Ugi. 

-Estal:fobes an alXXJUDl in the T1easi.uy made up 
d gih aOO bequests, criminal fur::I end 
f~ C!l.IPs aod fmecmm ut penalties. 
The accwal funds $4.2 bilhon :n mandatrny 
spcndilg ova- 9Cve11 ycar.i for HCF A anti-fr.ud 
activities 
-AuOtoriA:s SI 5 billion in mandatory S(lcOOng 
lion the HI ani SMJ lrus( fonds CM!I" seven years 
f« 1-D-IS I G anti -fraud ecti vi lies. 
--lncculivc program for bcneficilife-; lo repxt 
fraud 
-AoJhorius J, I 8 month ::kmo:t..~ntion 
pro yam~. 

-$1.4 billicn:. m savings O".''el' sevt:n years. 

18 

-Authorizes S'.l ./ tiillioo O',ra" five ycms in 
IWIJ:btory ~ fron: Ille Hl and SMI 1rust 

fiwk for HCF fl. rnd the HHS JG. 
-EstaOlisbes I S 10 million per Ye31' ttaXJU:li 

llllilk up elf gifts md bequests. crimin.al firx:s end 
fucfi.:i.ture.'! imooJviog I :fuderai l:£alb care 
offcmes, CMPs a!ld assessnails imposed in 
federal he:t.lthcarc ~and faL<e cla.irru act 
rooovcrics to support otx-r faicral hcaltt. 
~ams lllJd tile Attorney'C':iciicral 
-- Zr.ere= civi..l 11JUietary pcrmk.ies and 

exclusioo llLlbority. 
-Exieods current Medicoce fraud pt!:9al~ to UI 
fedcJa] hea.lb plans 
--Exicods Medicare :mtl-kicklnck pena!tie~ lo al 
private J:C4llh plus 
- h:K:reaies crlil mcor.tuy penalties ani 

c:xchisioo 111bority. 
-Ad:bi a health care sx:tioo to the cRninal cOOc. 

-EKpeods in1leSligalion autbcrity o!" state ftand 
COlllJol tm.it.s. 
-Rebrrns Mo.b::are 'll contmaiog :rutbociq. 
-crelil:s an ldvaoc: adioI database .. 

--$2.4 billion in Slvings O\lt:f" 7 years. 
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January 3, 1995 

Note for: Jennifer Klein, WH 
Bob Pellici, OMB 
Da·.:id Haun, OMB 
Tim Hill, OMB 
Judy Berek, HCF.1:1. 
Lavon Burton, HHS 
Mac Thornton, HHS/OIG 

From: Greg Jones, Justice Leg. Affairs 514-2113 

Attached is material pertaining to DOJ health care fraud 
resource require~ents. It was prepared as a result of last 
Thursday's inter~gency meeting at the White House. Debra Cohn 
asked that I forward it to you. 

There are four pages 3ttached. 

Thank you. 

cc: Frank Kalder, DOJ/Budget 
Faith Burton, DOJ/OLA 
Debra Cohn, DOJ/ODAG 
Joyce Branda, Civil 
Karen Morrissette, CRM 

E 
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HEALTH CARE FRAUD RESOURCES FOR 
D.E.JZhBTMENT OF JUSTICE INVESTIGATORS AND PROSECUTORS 

The Attorney General made health care fraud a top priority. 

DOJ INVESTIGATORS AND PROSECUTORS HANDLING HEALTH CARE FRAUD 
CASES HAVE INCREASED BUT HAVE NOT KEPT UP WITH NEED. 

While health care fraud resources expended on health care fraud 
investigations, civil and c~iminal prosecutions have increased 
during the last year, they have not kept apace with the need for 
such resources. 

The Federal Bureau of Inv~stigation has made a serious 
commitment to cornbatting h-:::alth care fraud as measured through 
numbers of cases and numbers of agent work years. 

FBI health care fraud cases worked have increased 

FY 93 
FY 94 
FY 95 

1,518 
2,186 
2,670 

FBI agent work years on health care fraud has increased 

FY 93 
FY 94 
FY 95 

147 FBI work years 
225 FBI work years 
253 FBI work years 

The FBI estimates that somewhere between 55 and 75 percent 
of the number of current health care fraud investigations involve 
Medicare. 

Notwithstanding this incr~ased commitment to health care 
fraud, FBI field offices report significant unaddressed work, 
which they do not presently have the available agents to address. 
Based on the rate of increase in its case load and an assessment 
of the unaddressed work, the FBI estimates its agent needs in the 
FY 97 to be 207, with additional increases in th~ future. 

Increased Prosecutorial Commitment to Health Care Fraud 

Given the past increase i~ health care fraud investigations 
by the FBI and others in the past, the health care fraud caseload 
for Department of Justice civil and criminal prosecutors also has 
increased. 

666C tTS ~o~ XYJ es=tl G3M 96/CO/TO 
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Numbers of civil matters has increased1 

FY 93 
FY 94 
FY 95 

matter:-; pending 

411 
71._ 2 

1,806 

matcers terminated 

81 
586 
281 

Numbers of civil cases has increased2 

FY 93 
FY 94 
FY 95 

Numbers 

FY 93 
FY 94 
FY 95 

Numbers 

FY 93 
FY 94 
FY 95 

Numbers 

FY 93 
FY 94 
FY 95 

of 

of 

of 

29 
7S 
60 

criminal matters has 

matters gending 
6~1 

1,056 
l,247 

increased 

rnat~ers 

criminal cases filed has increased 

criminal 

cases 
73 

103 
178 

105 
146 
229 

convictions has increased 

defendants 
9E 

140 
255 

terminated 
130 
226 
454 

The projected increased growth in health care fraud 
investigators must be met by a commensurate incr8ase in the 
numbers of civil and criminal prosecutors. 

To keep apace of this dramatic increase in health care fraud 
workload, the number and cost of prosecutors has also increased. 
For example, the following records the growth of expenditures on 
prosecutors handling health care fraud cases in U.S. Attorney's 

1 These numbers are significantly underinclusive; they do not 
include numbers of civil m3tters or civil cases litigated by the 
Civil Division exclusively. Further complicatin3 recordkeeping, 
an additional code for civil health care fraud case was adopted 
in Fiscal Year 1994. 

2Many c i ·; i l heal th ca::--=: f:: aud r.la t ters a~2 re: solved in favor 
of the government without a case being filed. 
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Offices. 3 

FTE 
Amount 

1993 
71 (54 atty) 

$6,641,340 

1994 
113 (39 atty) 

$11.258,530 

1995 
145 (113 atty) 

$15,177,750 

ADDITIONAL DOJ INVESTIGATORS AND PROSECUTORS NEEDED TO ADDRESS 
HEALTH CARE FRAUD PROBLEM. 

In sum, the Department of Justice has determined that we 
need additional investigators and prosecutors to handle health 
care fraud, the requisite positions and monies as set forth 
below. These numbers repr~sent supplements to the existing base 
expenditures. 

FBI investigators 

Prosecutors 
(matching increase 
in FBI investigators) 

$ in Thousands 

207 ag~nts 
and related support 4 

50 prosecutors 
and related support 5 

9,306 

Prosecutors 
(matching increase 
in HHS OIG 
investigators) 

C:.::nf e::-ence Bill 
29 to 39 attorneys 
& support $5,407-$6,901 

or 

Administration Proposal 
~11 attorneys & support $20,609 

Grand Total $65,339 

3These figures underestimate both the nurr~er and cost of 
attorneys handling criminal and civil health care fraud cases 
because they do not include the attorneys in the Criminal 
Division and Civil Divisions in Washington who handle health care 
fraud cases. 

4 Each agent is estimated to cost $126,000, each 
clerical/administrative $51,000, and each investigative support 
$88,000. 

SAssumee 5 agents to 1 attorney, plus limited 
supervisory/coordinating attorneys. Each attorney at a year cost 
of $163K. Also assumes 1 support for every three attorneys at 
$68K. 
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PROPOSAL FOR FUNDING INVESTIGATORS AND PROSECUTORS AT THE 
DEPARTMENT OF JUSTICE: 

There are three potential sources of funds for financing the 
additional Department of Justice investigators and prosecutors: 
Medicare Trust Fund; control accounti and mandatory 
appropriations from the Gen~ral Fund. As set forth below, the 
Department of Justice favors a mandatory appropriation from the 
General Fund for the Department cf Justice. 

Should ths Medicare Trust Fund be selected. the use of these 
funds would appropriately be li~ited to Medicare law enforcement 
and the Department of Justice pledges to ensure such focused use 
through the adoption of FBI and DOJ case tracking and reporting 
mechanisms now used for other restricted funding sources (e.g., 
Three percent fund; FIRREAl . Such funding surely would 
facilitate Medicare law enforcement but would not be available 
for combatting he=:ilth care E:::-a.u:3 in ether fe.je:-ai health care 
plans or private insurance ?ians. 

The Control Account would be jointly administered by HHS and 
DOJ. Yet the $10 million cap under the Administration proposal 
would prevent the fund from covering the full resource needs of 
the Department. Moreover, ~umerous agencies potentially may lay 
claim to this Account. Finally. DOJ continues to oppose the 
depositing of criminal fines into this account, because it would 
deprive the Crime Victims Fund of badly needed funding. 

The Department endorses a mandatory appropriation from the 
General Fund to address the investigative and prosecutorial 
resources needed to fight health care fraud. Such funding would 
be available for any health care fraud case and would be less 
administrativsly burdensome for both the Departments of Justice 
and Health and Human Servic~s. We recognize that the cost of 
this appropriation will somewhat offset the savings generated 
from enactment cf this legislation, but we believ~ that this cost 
is realistic and acceptable to everyone who understands the 
horrendous waste - billions of dollars - caused by health care 
fraud and we are confident that this expenditure will yield 
greater recoveries in the future. 

Recommendation: 

Therefore, we recomme~d a mandatory appropriation from the 
General Fund for the Depart~ent of Justice -- not only the FBI -­
of $65 million, plus base of $40 million for FBI. $15 million for 
US Attorneys, and a smaller amount for Civil and Criminal 
Divisions. If the mandatory appropriation from the General Fund 
cannot be increased from $47 million as in the Conference Report, 
we recommend funding for the Department of Justice for the 
remaining $18 from the Medicare Trust Fund and Control Accounts. 
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DEPARTMENT OF HEALTH a.. HUMAN SERVICES Office of the Secretary 

To: Na.ncy-Ann Min 
Associate Director 

JAN I I 1996 Washington, D.C. 20201 

From: John J. Callahan 
Assistant Secreta 

Hnlth and Personnel 

o~~Budget 
Re: Department of Jus 

Abuse Activities 
ce Funding for Medicare Anti-Fraud and 

As part of the reconciliation bill negotiations, the 
Department of Justice has requested that the Administration seek 
$120 million in mandatory funds to support health care anti-fraud 
and abuse activities of the FBI and DOJ. This amount includes $65 
million in new funding and a base of $55 million in discretionary 
funds Lhat are current.ly being spent: for suc.h activit.ies. 

HHS strongly supports the provision of adequate funds for DOJ 
efforts to reduce health care fraud and abuse. We also agree with 
DOJ that Medicare Trust Fund monies should be available to support 
such efforts to the extent that the activities relate to Medicare. 
However, when Trust Fund monies are used, there must be a clear 
audit trail substantiating the Medicare relationship. 

OOJ has suggested two options to use as the authority for the 
proposed mandat.ory spending. Under the first option, the $47 
million funding that is already contained in the reconciliation 
bill conference report. HHS believes that certain revisions must 
be made to the bill language regardless of whether it is expanded 
to accommodate the DOJ proposal. As it now stands, the 
reconciliation bill would allow Medicare Trust Fund monies to be 
used for Medicaid Fraud Control Units (MFCUs), the FBI, DOJ and 
other Federal health agencies to combat fraud and abuse in public 
and private health plans. The reconciliation bill should be 
revised to limit Trust Fund spending only to the Medicare portion 
of such investigations and prosecutions. Likewise, the proceeds 
from these cases should be returned proportionately to the various 
health programs involved. 

Finally, to the extent that FBI and DOJ anti-fraud activities 
are funded from the Medicare Trust Funds, we also question the 
average cost assumpLions Lhat. are used to support the DOJ requesL. 
'!'he cost assumed by DOJ are much higher L.han HHS spending for 
similar activities in the Office of the Inspector General and in 
the Office of the General Counsel. 

cc: June Gibbs Brown, HHS/OIG 
Bruce Vladeck, HHS/HCFA 
Debra Cohn, DOJ/ODAG 

John J. Callahan 
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Health Line 

October 19, 1995 

HEADLINE: MEDICARE II: ADKIN. "ATTACKS" GOP ANTI-FRAUD MEASURES 

BODY: 
"The Clinton administration charged (10/18) that the House 

... Rspublican Medicare bill would sariously weaken tha qovernment' s 
ability to fight $18 billion a year in fraud and ripoffs," WASH. 
POST reports. The administration said that the House bill 11would 
undermine exi•tinq anti-kickback provisions and rules that 
prevent doctors from referring patients to outside facilities 
that the doctors own." HHS Sec. Donna Shalala and Attorney 
General Janet Reno spoke at a press conference 10/18 "as 
Democrats mounted a last minute battle against Republican plans 
to reduce Medicare spending by $272 billion over the next seven 
yeara. 11 Reno said, "The House Medicare bill would make it more 
difficult tor ua to prosecute medical providers for fraudulent 
conduct" (Rich, 10/19). PHILA. INQUIRER reports th~t 
administration expressed support for the anti-fraud measures 
contained in the Senate Medicare reform bill (Zaldivar, 10/19). 

CONCERNS: Administration officials said the House GOP bill 
"weakens" the government's ability to prosecute medical 
facilities, hospitals and ot.har providers "who offer doctors cash 
kickbacks or other forms of renumeration in exchange for patient 
referrals." currently, accordinq to Reno, the law requires 
federal prosecutor• "to prove that 'one purpose' o! the kickb'lck 
was to induce referral of health care business." The House bill, 
however, "•would require the government to prove' that obtaining 
a referral was the most important and primary purpose, a much 
higher standard of proof." In addition, the House bill would 
"siqnif icantly cut back" on a 1989 anti-self referral law that 
prohibits doctors from referring patients to an outside facility 
in which they have a financial stake (see AHL- 10/4). The House 
proposal would still "apply" self-referral restrictions "to some 
types of outside facilities, such as clinical labs and 
occupational therapy facilities." But home health services, 
durable medical equipment companies, outpatient drug pharmacies, 
radiation therapy facilities and others would be exempted. 
Shalala said that the House bill would also "relieve health care 
providers of the legal duty to use reasonable diligence for 
ensuring that the Medicare and Medicaid claims are true and 
accurate (Rich, 10/19). 

GOP RESPONSE: "House Republican leaders (10/18) agreed to 
toughen" the fraud and abuse provisions ••to quell last minute 
concerns.• Reps. Steven Schiff CR-NM) and Christopher Shays (R­
CT) "offered an amendment to criminalize health care fraud." The 
amendment was approved unanimously 10/18 by the House Rules 
Committee. Shays said, "We are going to make a lot of noise 
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about this bacauaa fraud, vaate and abu•a is 10 percent of the 
cost of Medicare. It blows our minds to think we're not talkinq 
about a few dollars. We're talking about tens of millions of 
dollars." Tha House bill would now make "health care crimes such 
as fraud, theft, embezzlement, false statement, bribery, graft 
and illegal renumeration, including kickbacks" a federal offan&a. 

WISHFUL THINKING: WASH. TIMES reports that the 11House GOP 
leadership hope& the chanqe will neutralize one of the most 
potent argument• againet• their reform gill. However, "despite 
objection• from both sides," GOP leaders "left in place" the 
provision that makes it "harder to convict doctors and other 
health care providers under a tederal anti-kickback law." House 
GOP leader• said they "may abandon" the anti-kickback provision 
"when Senate and House bills are reconciled in conf arence" 
(Roman, 10/19). 

REAX: A H.Y. TIMES editorial addresses the anti-fraud 
measure• oontainod in the Bouse bill: 11The problem• of phy5icia.n 
self-referral and many of the other requlatory issues are 
becoming progressively less important over time. As capitated 
plans become commonplace, the issue for health care policy is 
whether the financial incentives will result in too few tests, 
not too many. But Medicare is likely to remain a bastion of fea­
for-service coverage for years to come. The Republicans are 
right to prune the regulation. But why can they never stop short 
of excessive leniency?" (10/19). 

MEDICAID CONCESSION: House Commerce health and environment 
subcommittee Chair Michael Bilirakis (FL) announced 10/18 that 
the House GOP Medicaid plan will not repeal "existing federal 
protections for the spouses and adult children of nursing home 
patients." The announcement "came after" Bilirakis and Rep. 
Nathan Deal (R-GA) "convinced" Commerce Committee Chair Tom 
Bliley (VA) 11 that individuals should not be forced to lose 
everything because their spouse or parent requires nursing home 
care" (Biliraki• release, 10/18). CONGRESS DAILY reports that 
the provision had "been the focus of complaints from House and 
senate Democrat.a and President Clinton." The senate version also 
contains the provisions (sea AHL 10/2) (10/18). 
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HEADLINE: Administration Attacks House Medicare Proposal; GOP Measure Would 
Undermine Government's Anti-Fraud Efforts, Shalala and Reno Say 

BYLINE: Spencer Rich, Washington Post staff Writer 

BODY: 
The Clinton administration charged yesterday that the House Republican 

Medicare bill would seriously weaken the qovernment'• ability to fight $ 18 
billion a year in fraud and ripoffs of the federal health insurance progra~ 
the elderly. 

Instead of strengthening the qovernment•s hand as Repu~licans claim, the 
administration said the GOP bill would undermine existinq anti-kickback 
provisions and rules that prevent doctors from referrinq patients to outside 
facilities that the doctors own. 

for 

I. 
' ' 

!' 

"House Republicans are openinq gapinq holes in the consumer protections 
afforded to 37 million Medicare beneficiaries,n charqed secretary of Health and 
Human services Donna E. Shalala at a news conference with Attorney General Janet 
Reno. , , 

"The House Medicare bill would make it more difficult for us to prosecute 
~ iical providers for fraudulent conduct against patients and the Medicare 
system," Rano said. 

Reno and Shalala spoke out yesterday as Democrats mounted a last-minute 
battle against Republican plans ~o reduce Medicare spending by $ 272 billion 
over seven years. The House is scheduled to vote on the Medicare proposal today. 

'/. 

Doctors qroups have lonq sought to undo some of the anti-fraud provisions 
that the Republicans now are seeking to roll back. Clinton and other Democrats 
have alle9ed that the COP leadership cut a deal with the American Medical 
Association and other doctors' groups in order to win their support for the bill 
aa a whole. The AMA said some of the GOP prov.isions are merely an effort to 
correct "regulatory overreach" and. .brinq "common sense into the regulation of 
medicine." 

For example, an AMA spokesman said, if a community needs some equipment whic~·· 
is not otherwise available and not likely to be provided by a commercial group, 
there is no reason why local doctors should not be allowed to build a facility 
for it and refer patients to it -- yet in some cases the impact of the existing 
law is that the equipment is never made available. 

House Ways and Means Committee Chairman Bill Archer (R-Tex.) took sharp issue 
with char9es that the GOP is weakening anti-fraud enforcement. 

., ' 
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•Th• GOP Mediear• bill powerfully elampa down on fraud and abuse," Archer 
said yesterday. 

"One, we create 37-million new anti-fraud agents by empowerinq senior 
citizens with the right to collect rewards based on fraudulent errors they find 
on their billa. Two, we double civil penalties" aqainst fraud. 

"Three, we create new criminal penalties for those who fraudulently abuse the 
Medicare pro~ram.• 

These new penalties were added Tuesday night. 
'I,·. 

"Four, thanks to a bipartisan amendment, we provide $ 515 million to enhance 
and increase." 

Finally, he said, the bill provides added funds to Medicare for 
state-of-the-art software to help f iqht fraud. 

Amonq the major GOP initiatives criticized yesterday by Reno and Shalala, and 
earlier by HHS Inspector General June Gibbs Brown: 1 ,. 

* The bill severely weakens the government's hand in prosecutinq medical 
facilities, hoapitala and other health care providers who offer doctors cash 
kickbacks or other forms of remuneration in exchan9e for patient referrals. 
Forms of dia9uiaed kickbacks can include "consultant fees" and "research 
grants," but actually may be simply rewards for referring patients. 

such payments can be prosecu~ed under the criminal anti-kickback statute 
which federal prosecutors view as difficult to enforce. Reno said that "existinq. 

1 

law requires the government to prove that 'one purpose• of the kickback was to 1 

induce referral of health care business. The languaqe of the House bill would 
require the government to prove" that obtaininq a referral was the most 
important and primary purpose, a much higher standard of proof. Reno said that 
"would place beyond the reach of prosecution many kickbacks." 

• Provisions in ~he GOP bill siqnif icantly cut back on the scope of a 1989 
anti-self referral law that restricts doctors·from referrinq their patients to 
an outside facility with which they have a "financial relationship." Shalala .1 . 

said studies had shown that doctors who own a laboratory or clinic order more 
tests and services for their patients than are received by Medicare patients in 
general. 

Under the GOP bill, the ban still would apply to some types of outside 
facilities, such as clinical laDs and occupational therapy facilities. But the 
ban no lonqar would apply to facilities in which the doctor had a financial 
interest, such as home health services, durable medical equipment companies, 
radiation therapy facilities, outpatient druq pharmacies, firms providinq ·.·' · 
prosthetic• and orthotics, and several others. 

Archer said the bill also "keeps provisions where there is evidence of 
abusive investment and referral arrangements." 

* In addition, the bill would relieve health care providers of the legal duty 
to use reasonable diligence for ensuring that the Medicare and Medicaid claims 
are true and accurate. This means traininq e~ployees on how to submit correct 

;1 •.. 
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and accurate billa, supervisin'iJ what they do and th.a 1 ike. Removing this .i · ·• 

requirement "will have the effect of increasing the government•s burden of 
proof" in false claims cases, Shalala said. 

GRAPHIC: Photo, DONNA E. SHALALA REP. BILL ARCHER 
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HEADLINE: House sat for decisive vote on Medicare reform 

BYLINE; By Joanne Renen 

DATELINE: WASHINGTON 

BODY: 
House Speaker Newt Gingrich Wadnesday predicted victory whan the 

Republican-controlled chamber votes on historic changes in the JO-year-old 
Medicare program for the elderly. 

Gingrich said he was still working to win over some Republicans before the 
Thursday vote, particularly those from rural areas worried about how payment 
arranqements might affect hospitals in their districts. 

"I think we will have the votes to pass Madicara," Ginqrich said. "Rural 
America has always qotten far less money out of Medicare than biq cities ••• we 
are working very hard to change that and have a fair program for every 
American." 

Republicans after a flurry of last minute meetings agreed Wednesday niqht to 
accomodate rural lawmakers, aiminq to make less populated areas more attractive 
for private health plan expansion by quaranteeing higher payments for Medicare 
patients. 

Asked whether the party now had the backing of the rural bloc, Wisconsin 
Republican Stave Gunderson told report.era Wednesday night: "We do ncw. 11 

Attorney General Janet Reno and Health and Human services Secretary Donna 
Shalala denounced the Republican bill at a Justice Department news conference, 
saying it would make it more difficult to prosecute fraud and other abuses. 

., r•· 

., ' 

,' ,,. 

"This would seriously undermine our efforts," said Reno, who has made 
health-care fraud one of her top priorities, while Shalala warned it "would open 
the floodgate& to waste, fraud and abuse." 

Republicans did move to incorporate stronger fraud rules, includinq criminal 
penalties, in the bill Wednesday. And they dropped a few provisions- like a 
quarantee that Medicare would cover .anti-nausea druqs for cancer patients- that 
had made it into tha aarliar versions of ona but not both of the committeos that 
had worked on the legislation. 

Republioans aay they ~re p~tching up the financial holes in the social safety · 
net for the elderly and disabled and keeping Medicare alive for the cominq baby 
boom generation. .' . 

"It is innovative, bold and lonq-term, 11 House ways and Means committee 
Chairman Bill Archer, R-Texas, said of the bill his committee drafted. 
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Democrats accuse Rapublicans of ripping the social •afety net to shreds and 
raiding health care for the vulnerable to pay tor tax cuts for rich. 

"They're not presarvinq Medicare. They're filling a great biq hole in our 
nation'• walletP created by the tax cuts, charged Massachusetts Democrat Joe 
Moakley. 

,·I;_, 

., : ' 

Democrats have bean tryinq to rally the public against the Republican plan 
but have never had high hopee of turnin9 the tide in the House. They tailed ~o 
qet major chanqes in the final version of the bill before the House Rules 
committee Wednesday, and they are unlikely to fare much better when they offer a 
substitute bill uurinq the debate Thursday. 

A more likely scenario is a prasidential veto followed by a compromise with 
the help of Senata moderates. 

The House and senete bills differ •lightly but both aim to cut prcjectea 
Medicare spendinq by $ 270 billion, or 14 percent, over seven years. 

In ~be House, Medicare will come to a vote Thursday as an independent bill 

:1 ,. ' 

and will later rolled into an overall budget bill. The strategy is to try to 
separate Medicare savings from the tax cut in the public eye, although it also :1: 
puts the spotliqht on members of Conqress who may be voting for cuts to 
hospitals back home. 

The Senate will wrap Medicare into its bi9 budget bill, and the vote could 
coma late next weeK. 
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THE REAL COSTS OF FRAUD AND ABUSE 

While according to The Washington Times (10/13/95) the House Leadership "place low priority on 
Medicare crooks," the Clinton Administration continues to crack down on waste, fraud and abuse in the 
Medicare and Medicaid programs. According to the General Accounting Office, fraud and abuse added I 0 
percent -- of $17 billion -- to the cost of Medicare last year. And the health of the 3 7 million Americans 
who depend on these programs is compromised with every fraudulent scheme. 

A few examples clearly illustrate the costs of fraud and abuse on our health care system and the real 
successes that come with tough enforcement. 

National Medical Enterprises, Inc. National Medical Enterprises (NME) admitted and treated 
patients unnecessarily, kept patients hospitalized longer than necessary in order to use up available 
insurance coverage, billed federal programs multiple times for the same service, billed federal 
programs when no services were actually provided, and billed Medicare for payments made to 
doctors and others that were intended solely to induce referral of patients. 
The Results: NME recently agreed to pay $324.2 million in damages and penalties to resolve the 
fraud case against them. 

• Caremark International. Caremark International, a Northbrook Illinois home health care chain 
gave bonuses to doctors to refer Medicare and Medicaid patients to the company's facilities. 
The Results: Caremark agreed to pay $161 million in fines and penalties. 

ABC Home Health Services Inc. ABC Home Health Services Inc. of Brunswick Georgia (now 
known as First American Health Care of Georgia) is one of the largest private home health care 
firms in the country. ABC has been accused of submitting fraudulent cost reports to Medicare 
between 1989 and 1993. The company has been accused of billing Medicare for personal airplane 
trips, maid service for an executive's private condominium, a lease on a BMW for an executive's son, 
political contributions and ghost employees. [St. Petersburg Times, 8/26/95] 
The Results: ABC was indicted in August on 82 counts of defrauding Medicare. 

• Robert Kuncl. Robert Kuncl is a retired electrician living in Chicago. In 1986, Mr. Kuncl's doctor 
implanted a cardiac pacemanker in his chest that had no visible namebrand, no serial number, and no 
expiration date. Eventually, Mr. Kuncl's doctor admitted that in return for implanting this 
pacemaker, he received the services of a prostitute, a free trip to Hawaii, and other forms of 
kickbacks. 
The Results: The doctor, the pacemaker dealer and nine others were convicted of fraud. 

• Dr. Sunil Lahiri. As part of a kickback scheme, Dr. Lahiri, an oncologist in California, gave 
patients numerous and unnecessary prolonged infusions of chemotherapy and repeated blood tests 
and vitamin injections. 
The Results: In December 1994, an HHS administrative law judge found that "(Dr. Lahari] severely 
inconvenienced these patients and caused a significant deterioration of their quality of life at a time 
when their life expectancy was very short ... " Dr. Lahari has been permanently excluded from the 
Medicare program. 
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STATEMENT OF ATTORNEY GENERAL RENO 
ON HEALTH CARE FRAUD PROPOSAL 

PENDING IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 18, 1995 

I am concerned about provisions in the House Medicare 

bill that would make it more difficult for us to prosecute 

medical providers for fraudulent conduct against patients and 

the Medicare System. These provisions are wholly 

inconsistent with the Senate bill, which would facilitate our 

law enforcement efforts against health care fraud that harms 

us all, and particularly those most vulnerable. 

I understand that some Members of the House have 

indicated that law enforcement should not be criminally 

prosecuting health care providers. I believe health care fraud 
.'' 

is so detrimental to the health and pocketbook of Americans, 

that I made health care fraud one of my major initiatives. I 

@002 
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believe perpetrators of health care fraud should not be 

immune from criminal prosecution because they commit their 

crimes in a doctor's office, in a board room, or in a 

laboratory, rather than in the street. White collar crooks who 

pay or take kickbacks in health care endanger the health of 

patients and steal money from all of us. 

Experts estimate it may cost Americans as much as $100 

billion a year. That is why· we need stronger, not weaker, 

provisions in the House bill. The Senate bill, under the 

leadership of Senator Cohen and with bi-partisan support, 

provides those strengthened provisions. 

Particularly at this time, when we need to preserve every 

Medicare Trust Fund dollar, we cannot allow Medicare 

money to be spent on bribes paid to doctors and others as 

inducements for the referral of Medicare patients. Even more 

importantly, we ca1U1ot allow financial inducements to corrupt 



10/18/95 WED 15:06 FAX 202 514 5331 PUBLIC AFFAIRS 141004 

the professional judgment of medical providers -- providers 

who Americans have been taught to trust. Decisions which 

physicians make day in and day out -- whether and where to 

hospitalize a patient, what laboratory tests· to order, what 

surgical procedure to perform, what drug to prescribe, and 

how long to keep a patient in a psychiatric facility -- affect the 

health and well being of our elderly parents and of our 

children. Allowing those decisions to be made under the 

influence of kickbacks would be wrong. 

The House bill would place a very high, additional 

burden on the government in its attempts to prosecute those 

who pay or receive kickbacks for the purpose of inducing the 

referral of Medicare business. Existing law requires the 

government to prove that "one purpose" of the kickback was 
, 

to induce the referral of health care business. The language 

of the House bill would require that the government prove 
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that the payment was made for "the significant purpose of 

inducing" the referral--language that would immunize 

arrangements that are dressed up to disguise the pay or's · 

motive. This would seriously undermine our efforts and 

would place beyond the reach of prosecution many kickbacks 

which are calculated to induce referrals and which adversely 

affecting the judgment of medical providers. From the 

perspective of federal law enforcement, and, I believe, from 

the perspective of patients who seek their doctors' advice, this 

is not an acceptable result. 

Ultimately, this isn't a choice between prosecuting 

violent crime and health care fraud: Both of them do real 

harm to real people and deserve vigorous enforcement action. 

I hope that the House legislation will support, not undermine, 

our efforts. ·" 

~005 
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Thank you very much for this opportunity to discuss the 

health care fraud provisions of H.R. 2425. 

The Attorney General in 1993 named health care fraud 

enforcement her number two initiative, behind violent crime. 

Since then the Department of Justice has had a coordinated health 

care fraud enforcement program, which involves increased 

resources, increased investigations and prosecutions, greater 

cooperation among investigative and regulatory agencies, and 

coordinated use of all available sanctions -- criminal, civil, 

and administrative. 

The Department of Justice has a very active health care 

fraud enforcement program. We believe it would be seriously 

undermined by certain of the bill's provisions. 

Section 15104: Voluntary Disclosure Program. This Section 

would mandate the establishment of a voluntary disclosure 

program. Since the Inspector General of HHS recently announced a 

pilot voluntary disclosure program, in conjunction with the 

Department of Justice, we question the need for this provision. 

This Section provides that the Secretary of HHS may waive, 

reduce, or mitigate any sanctions against individuals who ma~e 

voluntary disclosures, including statutory sanctions which 

include criminal remedies. As noted above, the Attorney General 

has the exclu~ive authority to enforce federal criminal laws. 

Accordingly, the Department of Justice opposes this provision. 

We also do not endorse the provision in Section 15104 that 

would bar qui tam actions under the False Claims Act against 

~007 
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entities or individuals who make disclosures with respect to acts 

or omissions which constitute grounds for imposition of 

enumerated sanctions. First, the False Claims Act already 

provides a reduction of liability of any person or entity where 

that person or entity has voluntarily disclosed wrongdoing to the 

government and satisfied other statutory criteria. Second, even 

if such a restriction were appropriate, the statute as drafted 

would presumably prohibit gui tam actions where the allegations 

of wrongdoing were not disclosed but somehow were related to the 

matters disclosed. That result is not warranted and unwise. 

Finally, modifications of the gui tarn provisions, if any, should 

be done in the context of amendments to the False Claims Act 

generally and should not be limited to voluntary disclosures 

involving health care fraud. 

Section 15106: ·consolidated Funding for Anti-Fraud and 

>J:»use Aetivities Under Medicare Integrity Program. Although 

Section 15106 is rather complex, it seems that this Section would 

create a Fund consisting of monies from the following sources: 

monies currently used by the Health Care Financing Administration 

to !und the anti-fraud activities of the Medicare carrier and 

intermediary Fraud and Abuse Units; proceeds of administrative 

penalty actions; criminal fines; and penalties and damages (after 

restitution and relators• awards) recovered under the False 

Claims Act. Pursuant to the bill, these funds would not be used 
.• 

to supplement the health care fraud enforcement activities of law 

enforcement agencies. Rather, the funds would be used to 11enter 

2 

141008 



10/18/95 WED 15:07 FAX 202 514 5331 PUBLIC AFFAIRS 

into contracts with private citizens" for the review of 

activities of providers, audits of cost reports, education of 

providers, beneficiaries, and others. 

The Department of Justice has several concerns about this 

Fund for private anti-fraud activities. First, by establishing 

an Anti-Fraud and Abuse Trust Fund to finance private contractors 

but not law enforcement and federal health care program agencies, 

the bill arguably could be read to transfer to private 

contractors traditional law enforcement responsibilities, 

although we doubt this was the sponsor's intent. 

second, although the need for funding for federal health 

care fraud enforcement efforts has gro~n, the bill provides 

fundin9 for private entities but no funding for law enforcement 

agencies. The number of health care fraud prosecutors and 

investigators simply has not kept pace with the dramatic increase 

in the number of criminal and civil health care fraud 

investigations and prosecutions presently handled by the 

Department of Justice. This problem will only grow more acute in 

the future. For example, the Federal Bureau of Investigation has 

1760 health care fraud matters under investigation, up from 1051 

in 1993. In addition, the Department of ~ustice receives health 

care fraud cases from numerous agencies other than the Federal 

Bureau of Investigation, such as the Departm~nt of Health and 

Human services ("HHS") and the Department of Defense as well as 
.• 

private insurers. Further exacerbating the demand on resources, 

the bill itself imposes expanded duties upon the Department of 

3 
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Justice and HHS, such as the requirement that all requests for 

special fraud alerts be investigated and acted upon. The 

efficacy of any health care fraud enforcement program depend5 on 

adequate resources for law enforcement. 

our third concern involves the source of the funds for the 

new Anti-Fraud Fund. Specifically, the Department of Justice 

does not endorse depositing cri~inal fines into the Fund. 

Criminal fines are not presently deposited into the Treasury but 

rather into the Crime Victims Fund to be used to assist and 

compensate victims of crimes all over the country. We do not 

support diverting fines from this critical law enforcement 

activity. 

section 15108; Estab~ishment of Health care Anti-Fraud Task 

Foree. This Section requires the establishment of a Health Care 

Anti-Fraud Task Force, which would have a separate "accounting of 

its finances," and have a separate staff, distinct from the rest 

of the Department of Justice components. The Attorney General 

would be required to consult with an Advisory Group in connection 

with the establishment of the Task Force. We believe that it is 

unnecessary to separate the Department's health care fraud 

enforcement effort from the rest of the Department's enforcement 

activities in this manner. such a structure represents an 

unnecessary administrative burden that could serve to detract 

from our overall enforcement efforts. By mandating fully staffed 
·" 

operational segments of the Task Force, the proposal limits the 

discretion of individual United States Attorneys to respond to 

4 
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chanqinq investigative and prosecutorial needs, which may vary 

qreatly over time and between judicial districts. 

Moreover, the proposed structure risks disrupting the 

present health care fraud enforcement effort which has had so 

many demonstrated successes. The Attorney General in 1993 named 

health care fraud enforcement her number two new initiative, 

behind violent crime. Since then, the Department has had a 

coordinated health care fraud enforcement program, headed by a 

Special Counsel for Health Care Fraud reporting directly to the 

Deputy Attorney General. The Special Counsel has been chairinq 

an Executive Level Health Care Fraud Policy Group which has been 

meeting monthly since November, 1993 to coordinate the health 

care fraud efforts of the Department of Justice and HHS. As part 

of this effort, the Department of Justice has increased its 

investigations and prosecutions, facilitated greater cooperation 

among investigative and regulatory agencies and coordinated the 

use of all available sanctions -- criminal, civil and 

administrative. 

At the local level, every United States Attorney's Office 

has a criminal and civil health care fraud coordinator. They 

lead health care fraud working groups in all judicial districts 

experiencing significant health care fraud. These groups allow 

all federal and state agencies working on h_eal th care fraud 

enforcement co).lectively to share. information on emerginq 

fraudulent schemes, develop joint enforcement strategies, and 

decide priorities. Chanqinq this successful law enforcement 

5 
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structure to create a separate nationally based health care fraud 

task force would be counterproductive and risks omitting 

particular agencies with strong records of health care fraud 

enforcement. 

Section 15212 Cc>: Limiting Imposition of Anti-kickback 

Penalties to Actions with Significant Purpose to rnauce 

Referrals. This Section would overturn case law interpretinq the 

Medicare anti-kickback statute and serve to heighten the 

government's burden of proof in criminal anti-kickback 

prosecutions. 

Kickbacks are pernicious because they corrupt the medical 

providers• decisionrnaking, often replacing profit for patient 

welfare. Kickbacks have lead to grossly inappropriate medical 

care, including unnecessary hospitalization, surgery, drugs, 

tests and equipment, at 9reat additional expense to the American 

consumer and ta~payer. 

The courts have interpreted the Medicare anti-kickback 

statute (42 u.s.c. 1320a-7b) to prohibit the payment of 

remuneration if "one purpose" of the payment is to induce 

referrals of services which are paid for by Medicare. United 

States v. Greber, 760 F. 2d 68 (3rd Cir. 1085). See also United 

states v, Kats, 871 F.2d 105 (9th Cir., 1989}; United States y. 

Bay State Ambulance, 874 F.2d 20 (lst Cir. 1989). In light of 

this interpretation of the criminal intent element of the 

offense, the government is charged with the burden of proving 

beyond a reasonable doubt that one purpose of a payment is to 

6 
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induce referrals. As with many intent based prosecutions, the 

prosecution must often rely on circumstantial evidence to prove 

the intent required by the statute. 

To further heighten the prosecution's burden of proof, as 

would occur upon enactment of Section 15212(c), would seriously 

undercut the government's health care enforcement efforts in the 

anti-kickback arena. To require the government to prove that the 

remuneration was paid for the "significant purpose of inducing" 

referrals, is tantamount to iminunizing a range of conduct which 

was, in truth, intended to induce referrals. Moreover, the 

phrase "significant purpose" is vague and will result in 

unnecessary and burdensome litigation. In sum, the proposed 

amendment will seriously undercut our anti-kickback enforcement 

efforts. 

Instead, we believe Congress should be expanding our anti­

kickback authority to cover the inducement of the referral of 

business that is paid for by any government health care program 

and to provide a civil anti-kickback remedy. Our anti-kickback 

enforcement efforts have confronted significant obstacles because 

of the limited coverage of the current Medicare/Medicaid anti­

kickback statute. Defense counsel routinely argue that the 

statute does not apply unless the majority or totality of a 

provider's business is paid for by Medicare/Medicaid. They also 

contend that tJie absence of an explicit civil anti-kickback 

remedy limits the government's opportunities to recover damages 

and civil penalties. To rebut these arguments, kickback 

7 
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prosecutions now require extensive prosecutorial resources. 

Nevertheless, we were able to prosecute and settle two major 

anti-kickback cases in the last year obtaining convictions and 

settlements of $379 million in one case and $161 million in the 

second case, which returned significant savings to the Medicare 

Trust Fund and the Treasury. To limit our ability to bring such 

cases, rather than to strengthen our statutory authority, would 

seriously impair our health care fraud law enforcement efforts. 

Section 15215: Issuance of Advisory Opinions, This Section 

requires the Secretary of HHS to issue advisory opinions 

concerning, inter alia, what constitutes a violation of the 

criminal Medicare anti-kickback statute. The Department of 

Justice opposes this provision on both legal and practical 

grounds. 

First, the Department of Justice has the exclusive authority 

to enforce all federal criminal laws. This authority extends to 

all prosecutorial decisions, including those based on the 

Medicare anti-kickback statute. In that regard, the rendering by 

an agency other than the Department of Justice of opinions 

concerning the prosecutive merit or lack of prosecutive merit of 

a particular case would be beyond that agency•s authority. 

Furthermore, we feel that it would be inappropriate for the 

Department of Justice to defer to another department's judgment, 

such as HHS, pegarding what constitutes a prosecutable case under 

any criminal provision of the United States code. 

8 
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Second, we believe that the rendering of advisory opinions 

is generally ill-advised. This is especially true where, as in 

the instant case, a violation of the statute depends on proof of 

a knowing and willful intent to do the act proscribed. For 

obvious reasons, a putative defendant's presentation of the 

"relevant" facts is apt to be slanted and incomplete and, 

therefore would be a poor basis on which to render a prosecutive 

judgment. Assuming that HHS is not going to conduct an 

investiqation of each advisory opinion request which is filed, 

the prosecutor will, in all likelihood, have inadequate 

information on which to base his or her decision. 

Third, we are concerned that advisory opinions would produce 

unnecessary problems in the context of a subsequent criminal 

and/or civil prosecution by introducing additional factual issues 

into these cases relating to the interpretation and applicability 

of the advisory opinion at issue. 

In sum, we believe that the rendering of advisory opinions 

would imrounize the individuals who committed the conduct to which 

the opinion relates, and would engender complex litigation in 

other cases in which the defense would rely on advisory opinions. 

Thank you for the opportunity to provide our views on these 

important proposals . 

. r 
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SAMPLE HEALTII CARE FRAUD KICKBACK CASES 

United States v. National Medical Enterprises Psychiatric Hospita]s. Inc., U.S. Dist. Ct. for 
the Disnict of Columbia, Cr. 94-0268. 

National Medical Enterprises Psychiatric Hospitals (NME) pied guilty to two separate 
felony Informations, which charged that NME subsidiaries bribed doctors and other 
referral 5ources to refer patients for admission to NME psychiatric hospitals and 
substance abuse facilities and, in one instance, to an acute care hospital. Paid $379 
million to settle government claims. 

United State.S v. Caremark In~.u U.S. Dist. Ct., ED Ohio. 

United States v. Caremark Inc., U.S. Dist. Ct., D. MN, Cr. 4-94-95. 

Home health care chain paid doctors through consulting agreements and other 
arrangements to refer patients - pled guilty to kickback violations. Paid $161 million 
to settle government claims. 

United States y. Greber, 760 F.2d 68 (3rd Cir. 108S). 

40% referral fee to doctors who ordered cardiac monitors - Defendant convicted of 
kickback violations. 

United States v. Kats, 871 F.2d 105 (9th Cir., 1989). 

Lab owner who kicked back 50% of Medicare payments for referrals from medical 
services convicted of kickback violations. 

United States v. Bay State Ambulance, 874 F.2d 20 (1st Cir. 1989). 

Hospital official who received payments from ambulance service convicted of 
kickback violations. 

Robert Kuncl. In 1986, Robert Kuncl, a retired electrician from Chicago, had a "mystery 
pacemaker" implanted in his chest. One could not detennine the brand, serial number, or 
expiration date of the device. Mr. Kuncl's cardiologist later admitted that he received the 
services of a prostitute, a trip to Hawaii, and other types of kickbacks from the pacemaker 
dealer. The Resulls: The doctor, the pacemaker dealer and nine others were convicted of 
misbranding pacemakers, changing their expiration dates, giving kickbacks, and/or 
overcharging. 
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NATION 
GOP Medicare bill seen to favor· fraud 
By Nancy E. Roman 
TllE ..s-•T'Clllil T•r:S 

Under the House Republlcans' 
ne111, more lenient standard for 
pn:isecuclng Medicare kickback 
casea. the aovernment would 
likely ha~ lost the t- largen 
fraud c:asea in history and the SS60 
million reccrvered (rom them, fed­
eral le11! expena say. 

Sourc:e& ha~ aald 1hat under the 
HOllse GOP Medicare b!ll. the fed­
eral 1011emment will lo&c about 
one QW1rrer or all it recovers in 
Medicare-fraud cases. !Ast :,.ear, it 
recovered 5550 million. The Con• 
gressional 8udaet Office (CBOJ 
has estim11cd the cost of COP 
ehanscs that soften anti-kickback 
and self-referral la~s to be Sl.l 
billion over seven years. 

Democr;ats haw latched onto 
this sore spoc in rhe GOP Me:dic.;ire 
reform proposal and plan an 311· 
ou1 offensive against the fraud 
provision 115 it heads to ttic floor 
zomorrow. 

A.I a press briefing scheduled 
, for mday, Attorney Ge11cral Janet 
' Reno is expected to lilchliaht a 

provision that would make it 
. harder Cor her dcpartm ent lo pror­
ec:u~ p['(Jllic:lcrs who accegt kick· 
bacl<.a. 

The Republican plan to reform 
Medicare by cxpa11ding choices 
lllr 1he elderly while 11vlng $270 
billion o\ICr ~ ya.re is ex· 
pected to pus lllith almost all of 
tc Houae's 233 Republicans. 
i But the GOP's deci&ion m In· 
'crease the burden or proof in 
l&cditare kickback cases has 
~gin an on1laugh1 or crhicism, 
ID!tla from within it• own ranks. 
: ·we a~ soinl to claim a ccnaln 
1111oun1 of wvings through elimi­
•tlng rraud.- said Rep. Ste\ICn H. 
idliff. New Mellico Republican, a 
lnnu prosecutor who fouah! UI 
ll'engthen rhe provisions. "To 
lake that claim stick. we need 
lrt>ng fraud provisions. I don't 
'1nt we've done it:' 
1 Government prosecu1on l!ew 
Rd Caremark as• recenl cum• 
It of a case that could not ha~ 
~ won under the new law. 
Caremark pleaded guilty In 
lne zo paying ldckb.1cks 10 doc· 
11'1111ho steered patienu 10 itu;er­
W, ~cl\ 11s administering lntra-
111>us dnlll or liquid n111ritlon 10 

Republican ex-prosecutor upset 
by handling of programs abuse 
8y Nancv E. Aornan 
,,.., '..allttiG'r~ m.£& 

Reg. SteYen K. Schiff, New 
Mexico Rer>11blican al'ld former 
pro&eeutor, said the rraud and 
abuse provisions in the GOP 
Medicare reform plan •ould 
make it harder 10 prosecute 
Medicare fraud. 

~1 suppOrt the GOP Medicare 
reform generally, but the fraud 
and abuse provisions arc 11/0e• 
fully inadequate," he said. 

Mr. Schiff 1ot>rked aa a pros· 
ccutor in Barnalillo County, 
N. M .. from 1981 to 198!1 and now 
ser--es on the Ho1JSc Judiciary 
crime subeommirttc. He ha~ 
two main problems with the 
GOP proposal: 

• II fails 10 criminaliie Medi­
care fra11.d. 

•It raise• the rhreshold of 
prooC nece.saary to c:onvic:t • 
Qoc:tor, hospital or other care 
provider 11nder federal 11n1i­
kielcback ata,1112S. 
~Very simply. that will make it 

more difflcuil IO proscc;ute kick· 
back cases." Mr. Schiff said. 

Under current law. prosecu· 
tors must proY8 011ly 1ha1 "one 
purpose" wH ID induce 1 kic:k­
back. Under the GOP o~crh.aul. 
ir "'ould h&YI to be ~the signlfi· 
can1 purpose." 

Mr. Schiff aaid he ia tht No. 2 
Republican 011 the Judi<:iary 
'rime subcommi1tee but no one 
has e""'r mentioned ro him any 
problem with tile exis1in1 stBn• 
dard. 

"It malcea It con1iderably 

patients with ca11cer, AIDS or 
other Jerious illnesses. 

Caremark made -ekly pay­
mel'lrs co dociars who referred pa­
lienu IO its services. The pay­
menu a~rased about 57S per 

;arienl, and some docnirs earned 
· H much H $80,000 a yudrom the 

ICl.::kbaclcs. The kickbacks v,oere 
disguised as rescareh grants and 
bllled 10 Medic.a~ ancl MCOic.ald. 

more difficult fD pro11e fraud, 
but, mo~ importantly, withour 
any reason chat J Cllfl 1ee,• he 
sal4. 

Mr. Schiff said he has unsuc;­
cesstuUy lobbied rhe ltcipubli• 
can lea.denhip to chanac the 
anri·kickback stature and 10 
criminalize Medic.11re fraud. 

l..a$t month he introduced a 
bill tho.t would: 

• Better coordinate anll-fraud 
cnforcemen1 amonc federal 
agencies and wi1hi11 the states. 

•Prevent practitioners who 
have been b:irred from the 
Medic.are program for reasons 
such as false billing from !'\!· 

enterlnr Medicare. 
• Ma~c Mcdicue fraud a 

crime. Mose Medicare fraud 
now is prosec111ed under stllf­
ures prohibiting wire and mail 
fraLJd, 

The GOP proposal incol"!» 
rates rhe first provision and ad· 
dresses the second concern bur 
does nor make Madiuire rr1ud a 
crime. 

House Speaker Newt Cini· 
rich hu said he docs not want to 
criminalize Medicare fraud un­
til violent c:rimlnals and drug 
dealers are o!T 1he streets. 

·'Thal 11 the exact same sala· 
'ious reuoninc that Is belnr 
used to try 10 111m dNg pushers 
and burglars loose,'' Mr. &:hitT 
said. "Of course - need to take 
murderers and rapists on the 
street But slanificant white• 
collar criminals need ID 10 to 
prison also: · 

acccnsina to government doc­
uments. 

Carcmarlc 1sreed !ti pay $85.3 
million in restitution ro the federal 
government, S4'1.6 million to corn· 
J)ens.atr s1111es for overbilllns Med­
icaid. and other civil penalties and 
fee& bringln1 1he total se:nlement 
to 5161 million. 

In 1994, National Medieal En· 
rerprlse (NM'£) pleaded cuilty on _____ _...._.... __... ..• ___ _ 

:, .... 

eight criminal counts and agn:ed 
to pay S379 million Iii fines and 
re&titution. The Justice Deoan­
ment had charged the company 
with Pf.tient abuses including 
'·keeping patients lonser than "Mas 
necessary'' 10 collect insllrBllc.e, 
blllins Cor r.tse dlagnosea and de­
nying patientS nec:esaaey llel'Yices. 

Gerald B. Stem, special C011Dsel 
for health' c:are rra11d ror lhe Jus­
tice Department, said yutel'day 
d~umsrantlal cases lil<e Care· 
marlc and NME will be much 
harder to win If the GOP prc1>0.sal 
becomes law. ~vou end up doln11 a 
mathematical argument; Was over 
so percent or uie Intent for this 
puri>oser he said. 

Another Justice Department of­
ficial, who requested anonymity. 
said Caremark's fraud VIOUld have 
been Impossible co prow: under the 
new GOP standard. 

The anti·kickhack statute 
rnakes it a crim11 to knowingly and 
willfully offer or recei-.e anything 
of v11lue In o;i:cl)ange for the refer· 
ral of Medicare or Meaic:.aid busi­
mus. Courts ha'lle intel"preted it to 
b.1r payment If "one purposeM of ir 
ii 10 induce refcrrali or sc!"11ce& 
pald ror by Medlc;.are . 

The COP bill would require it ID 
be: '"the sl1nificant purpose," 
wtiich Is much horJc:r ro 1>ro11e in 
court. 

1'he American Medical Assocl· 
ation lobbied for the c;ha111c:. ~re is 
appropriaie ID make a clear dis­
tinction between wrongdoers and 
those who are appropriately refer­
ring parienis based on 111hat ..,ill 
best serve the patient'S needs; 
said an AMA lawyer who re· 
Quested anonymity. 

Rep. lbm Cobum, Oklahoma 
Republican, an obstetrician who 
helped ro draft the anri-ldckbad: 
lancuage, nid the 11111 was 
changed 10 make ils le1111J !tandard 
consistent with rhose In other anti• 
kickback law&, like 1>iose anecnns 
housi11& .. 

Jurie Clbba Brown, in&~tor 
general or the U.S. Depar1me11t of 
Health and Hull'l&n Services, haa 
resritled that "for the vast major­
l! y of pruenr-daY kickback 
schemes. the proposed le1i111ation 
1110uld place an lnsunnounr.able 
burden of proof on the go...:rn­
ment." 
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low priority on 
Medicare crooks 
Def ends cutting anti-fraud defenses . 
By Nancy E. Roman 
'lhE .....S..rNGTOl'l 'TllllE8 

House Speaker Newt Gingrich 
yesterday defended GOP moves to 
reduce penalties and enforcement 
efforts against Medicare fraud by 
saying it's more importanr ro Joc:k 
up murderers and rapists than dis­
honest docrors. 

The Georgia Republican cited 
"murderers out after three years" 
and "rapists who don't even get 
tried" in response to a question at 
a seniors gathering to promote the 
GOP Medicare overhaul. "For the 
moment, I'd rather Jock up rhe 
murderers, the rapists and the 
drug dealen;· he said. "Once we 
start getting some vacant jail 
space, I'd be glad to look at it." 

The GOP bill in the House would 
weaken Jaws against kickbacks 
and self-referrals in the Medicare 
program. The Congressional Bud­
aet Office has estimated the seven-

cost of relaxing those laws CD 
be $1.1 billion. . · 

Gerald M. Stem,' speci~ coun· 
sel for health care fraud at the Jus· 
ti~ Department, said one provi-
. sion would overrum a common 
interpretation of Medicare anti.­
kickback case law and increase 
the burden of proof in criminal 
prosecutions. 

Rep. Pett! Stark, the California 
Democrat who drafted the and· 
kickback and sell-referral stat· 
utes, called Mr. Gingrich'I com· 
ments "arTogant and gratuicous." 

"To put O.J. Simpson, the 
Menendu brothers and Claus von 
Bulow in the same category as, 
phySicians who get kickbacks and;, 
who steal from the 1ovemmenr is 
not the issue," Mr. Stark said. "Re­
publicans are in the position of 
having v.oeakened protections that 
we put in [Medicare law] at the 
urging of the Reaean and Bush ad-
ministration." · 

Mr. Stark said Republicans 
weakened the provisions ra shore 
up suppon from the American 
Medical Association, a wealthy 
lobby representir11 300,000 doe> 
tors. . 

Rep. 1bm Coburn, Oklahoma 
Republi 1 and nh•'•""';,.;.,_ ..... -

helped draft the new anti-kick~ 
back provisions, sa.id the changes 
simply would put medical profes· 
sionals on equal footing with other 
professionals subject to such laws. 

Courts have interpreted the 
Medicare anti-kickback law to 
prohibU a payment if ''one pur­
pose" of it is to induce referrals of 
services paid for by Medicare. 

The GOP bill would change that 
to "the significant purpose:· which 
Mr. Stem and others said is much 
harder to prove in court. Under 
this standard, he said, the govern­
ment would not have won two big 
cases this year that led ro fines of 
hundreds ofmillions of dollars. 

Kem Smith, an assistant com· 
merce secretary under Presidents 
Johnson and Kennedy, posed the 
question about lighter fraud rules 
io Mr. Gingrich at a forum spon­
sored ·by the Coalition to Save 
Medicare, a aroup backing the 
GOP reforms. 

The 73·year-old Democrat said 
be's gone "around the country sell· 
ing your plan" but found seniors 
vexed by the new fraud rules. He 
said they were hard to defend. 
· "I've been around Washington 

for a long time, and you are giving 
the Democrats something to clob­
ber you with," Mr. Smith said. 

Mr. Gingrich said Republicans 
are willinl to negotiate on fraud 
and abuse provisions, lellVing open 
the possfblity of the bill beini 
changed on the House floor. 

"We can be talMd out of it if 
there is enough public pressure;• 
he said. · · 

A senior House aide yesterday 
said the legal standard in the anti.­
kickback law was ch&nliled to mak8 
lt·consistent 'With other such laws 
"without a lot of thought, and it is 
something that could be chanied!' 

Republicans spent much of the 
summer discussin1 Medicare 
changes with seniors, and many 
found that fraud toppe~ con· 

stituents' complaints. ~Y _sen· 
iors erroneously thought e1urunat­
in1 fraud and abuse c:ould solve 
Medicare's money woes. 

Republic:ans have created other 
ways CD reduce fraud, such as: al­
lowing seniors to Jceep a portion or 
money recovered from fraud 
cases they report; establishing a 
voluntary disclosure program for 
corporate managers who un~r 
wronBdoing in their companl~i 
and increasin1 the maximum civil 
penalties for health care fraud. 

The CBO estimates that these 
changes would save $2 bWion awr 
seven years. 

Democrats support some of 
these chan1e1 but argue that re­
laxing kickback and self·reterral 
1aws would undermine the succe11 
achieved in reducing .Medicare 
fraud. 

After Democrats upbraided Re­
publicans for going soft on fraud, 
the House Ways and Means Com­
minee added 5100 million tD the 
budget of the Inspector General's 
Office to prosecute fraud and 
abuse. The CBO estimate& that the 
additional money would 'Produce 
$700 mlllion · more in Med.icare 
fraud fines. . 

Rep. Sam M. Gibbons of Flonda, 
ranking Democ:.rat on the Ways 
and Means Committee, aid it will 
be dift'ic:ult CD block the softer 
fraud rules without public: outc~ 

"The Republican~. are ~ll 
march.Ing in lock step, Mr: G1~ 
bons &aid. "In my li!etime l'w 
neveneen anybody march in lock 
step like this." 
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GOOD AFTERNOON: 

Tomorrow the Republican majority in the Houoc of 

Representatives plans to ram through a Medicare bill that slashes 

$270 billion dollars from that vital program. 

the 

House Rej.),ubtTca~ say this legislat~on 

MedicarEi/ program t'icm bankruptcy./·' 
/' '-....__--·-·---··-·--·--------

·., 
is necessary to save 

'- ..... , 
"·-

~I ,4.~ the same time they make these huge cuts, House 

Republicans are openin9 gapin9 holes in the consumer protections 

afforded to Medicare beneficiaries. 

Like many Americans, I was appalled by the comments last 

week by House Speaker Gingrich on the subject of combatting 

waste, fraud, and abuse in our health care system. 

I do not think the American people agree with the speaker•s 

apparent belief that combattinq fraud and abu~e in Medicare 

should not be a high priority. 

The Speaker's comments are parti~ularly disturbing in light 

of the Republican party's insistent and persistent demand that we 

cut half a trillion dollars from Medicare and Medicaid. 
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How can ask senior citizens to pay 

thousands of dollars out of their pocket for their health care it 

they are unwilling to keep their end of tha bargain and protect 

the integrity of these programs? 

ttow can they, in good conscience, promise to maintain a 

minimal guarantee of help for disabled Americans and then renege 

on that promise? 

How can they, in good conscience, say they are protecting 

the income of poor senior citizens while they delete protections 

against seniors being charged an unlimited amount above and 

beyond Medicare's recognized charges? 

The answer is they can't justify their actione -- not in 

good conscience. 

That is why House Republicans have been telling the public 

that they are protectin9 senior citizens and cracking down on 

waste, fraud, and abuse while their legislation does just the 

opposite. 

In fact, the only ~urprisin9 thing about this is that the 

Speaker was so up front about what his party is up to. 
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The fact is that the Republican Medicare plan being voted on 

this week on the House floor would open the floodgates to waste, 

fraud and abuse. 

And it would erase important consumer protections that 

protect the health and the pocketbooks of our senior citizens. 

Let me share with you a couple of examples of the kind of 

fraud that is detected and prosecuted under current rules that 

oould well slip through the loopholes that the House Republicans 

propose. 

Robert Kuncl is a retired electrician living in Chicago. 

In 1986, Mr. Kuncl's doctor implanted a cardiac pacemaker in 

his chest that had no visible namebrand, no serial number, and no 

expiration date. 

Eventually, Mr. Kunol's doctor admitted that in return tor 

implanting this "mystery pacemaker," he received the services of 

a prostitute, a free trip to Hawaii, and other forms of 

kickbacks. 

The doctor, the pacemaker dealer, and nine others were 

convicted of fraud. 
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Just last December, an oncologist practicing in California 

was found to h&ve rendered substandard and unnecessary care to 

cancer patients. 

While this doctor was giving his patients unnecessary and 

repeated blood tests and vitamin infusions, they did not receive 

the kind of treatment that would have abated or even cured their 

cancer. 

~-,c-­v-l . 
- ~' ~· These kind of cases are heartbreaking. 
\)0[\ ~i~\J\ 

\) \ 
But think about how much worse things would be if we took 

the authority away from our justice system to step in and protect 

consumers. 

Yet House Republicans are poised to vote for a Medicare bill 

that would declare open season on the Medicare trust fund. 

• 

Specifically, the House bill would do the following: 

Repeal protections against kickbacks and self-referrals that 

protect patients against doctors who put their own profits 

ahead of the needs of their patients. 
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• Relieve doctors, hospitals, home health agencies, and 

• 

• 

• 

nursing homes of the duty to make sure that their Medicare 

and Medicaid claims are accurate and true. 

Loosen the restrictions on the payment of kickbacks 

to ~he referral of Medicare patients. 

Establish a costly and ultimately unnecessary advisory 

opinion process on criminal authorities pertaining to 

Medicare and Medicaid that would tie up every agency 

responsible for rooting out waste, fraud, and dbuse; ana 

Allow physicians to charge beneficiaries anJadditiona];Q_ 
J c 

amount~ tlley an Qn11illi1>9 te aes..p;f Medicare's fee. . 

u. ~o v t' 

These proposed changes have the potential of placing the 

Medicare and the senior citizens it serves at risk for huge 

financial losses. 

5 

These proposals stand in stark contrast to the Clinton 

Administration's record of accomplishment in combatting fraud in 

Medicare and Medicaid. 

At my Department -- in close cooperation with the Department 

of Justice -- we have launched Operation Restore Trust, a two-
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year pilot project operating in five states -- New York, Florida, 

Illinois, Texas, and California. 

This program is already paying dividends. 

Using multi-disciplinary teams of auditors, evaluators, 

investigators, and prosecutors, Operation Restore Trust has 

already yielded 20 criminal convictions, seven civil judgments, 

and seven indictments -- in just [five?] months. 

As a result, we have collected $32 million dollars in fines, 

recoveries, settlements, and civil monetary penalties. 

And we have established a voluntary disclosure program with 

the Justice Department so that providers or their employers can 

come forward to report suspected fraud and abuse. 

These are important steps forward in our national battle 

against waste, fraud, and abuse. 

Clearly, now is not the time to step back. 

No matter how the Republican members of the House vote 

tomorrow, we cannot -- and we will not -- put the Medicare 

program and the people it serves in financial jeopardy. 
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I also want to stress that as we protect the financial 

integrity of Medicare, we mus~ also protect the quality of the 

care our senior citizens receive. 

The Republican Medicare plan makes two changes to Medicare 

law that I believe will endanger beneficiaries. 

First, it would repeal the bipartisan, common ground 

standards for clinical laboratory services. 

These standards were created -- and signod into law by 

President Reagan -- in response to evidence that many senior 

citizens were receiving shoddy, inaccurate lab tests. 

Second, the RepubicanR would repeal quality standards fo~ 

nursing home care under Medicare and Medicaid. 

Again, these standards were created in bipartisan 

legislation signed by President Reagan. 

7 

They were the product of nearly a decade of investigation 

into the sometimes frighteningly poor quality of care provided in 

some of our nation's nursing homes. 

For thirty years, our nation has worked to improve the 

health ana the lives of senior citizens. 
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Tomorrow's vote threatens to endanger that progress by 

changing cour5e. 

That is not a change we can afford to make. 

I'm pleased to turn this microphone over to the 

distinguished Attorney General for her remarks. 
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llepartment of Ju.Stire 

FOR IMMEDIATE RELEASE 
WEDNESDAY, OCTOBER 18, 1995 

AG 
(202) 616-2765 

TDD (202) 514-1888 

AG RENO AND HHS SECRETARY SHALALA DISCUSS HEALTH CARE FRAUD 
AND MEDICARE LEGISLATION 

WASHINGTON, D.C. -- Attorney General Reno and Health and 
Human Services Secretary Shalala will hold a press availability 
on Wednesday, October 18 ~t 1:30 pm at the Main Justice Building, 
conference Room B to discuss their concerns about provisions of 
the pending House Republican Medicare Bill which might impact 
adversely on the prosecution of health care fraud and abuse. 

The House of Representatives is expected to take up Medicare 
legislation tomorrow, and there has been controversy over its 
effect on health care fraud enforcement efforts. 

Gerald Stern, Special Counsel for Health Care Fraud at the 
Department of Justice, will be available for background at 1:00 
pm in Conference Room B. 

{NOTE: The availability is open to federally credentialed 
reporters only. Other reporters wishing to attend the 
availability must be cleared through the Office of Public Affairs 
at the Justice Department.) 

# # # 
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STATEMENT OF ATTORNEY GENERAL RENO 

ON HEALTH CARE FRAUD PROPOSAL 
PENDING IN THE HOUSE OF REPRESENTATIVES 

OCTOBER 18, 1995 

I am concerned about provisions in the House Medicare 

bill that would make it more difficult for us to prosecute 

medical providers for fraudulent conduct against patients and 

the Medicare System. These provisions are wholly 
. 

inconsistent with the Senate bill, which, under the leadership 

of Senator Cohen, would facilitate our law enforcement 

efforts against health care fraud which harms us all, and 

particularly those most vulnerable. 

I understand that some Members of the House have 

indicated that law enforcement should not be criminally 

prosecuting health care providers. I believe health care fraud 

is so detrimental to the health and pocketbook of Americans, 

that I made health care fraud one of my major initiatives. I 

!41002 
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believe perpetrators of health care fraud should not be 

immune from criminal prosecution because they commit their 

crimes in a doctor's office, in a board room, or in a 

laboratory, rather than in the street. White collar crooks who 

pay or take kickbacks in health care endanger the health of 

patients and steal money fro1n all of us. 

Experts estimate it may cost Americans as much as $100 

billion a year. That is why we need stronger, not weaker, 

provisions in the House bill. Particularly at this time when 

we need to preserve every Medicare Trust Fund dollar, we 

cannot allow Medicare money to be spent on bribes paid to 

doctors and others as inducements for the ref err al of Medicare 

patients. Even more importantly, we cannot allow financial 

induce1nents to corrupt the professional judgment of medical 

providers -- providers who Americans have been taught to 

trust. Decisions which physicians make day in and day out --

~003 
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whether and where to hospitalize a patient, what laboratory 

tests to order, what surgical procedure to perform, what drug 

to prescribe, and how long to keep a patient in a psychiatric 

facility -- affect the health and well being of our elderly 

parents and of our children. Allowing those decisions to be 

made under the influence of kickbacks would be wrong. 

The House bill would place a very high, additional 

burden on the government in its attempts to prosecute those 

who pay or receive kickbacks for the purpose of inducing the 

referral of Medicare business. Existing law requires the 

government to prove that ''one purpose" of the kickback was 

to induce the referral of health care business. The language 

of the House bill would require that the government prove 

that the payment was made for "the significant purpose of 

inducing" the referral--language that would immunize 

arrangements that are dressed up to disguise the payor's 

~004 
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motive. This would seriously undermine our efforts and 

would place beyond the reach of prosecution many kickbacks 

which are calculated to induce referrals and which have the 

effect of adversely affecting the judgment of medical 

providers. From the perspective of federal law enforcement, 

and, I believe, from the perspective of patients who seek their 

doctors' advice, this is not an acceptable result. 

~005 
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HEADLINE: RAMPANT FRAUD COMPLICATES MEDICARE CURES (on we usl, 
BYLINE: By ELIZABETH SHOGREN, TIMES STAFF WRITER -f 1,1 e St { u ye S 

DATELINE: WASHINGTON 

BODY: 
A nursing home operator in Northern Califorrua bilks Medicare out nearly 

$4 million, and might have gotten away with it if he hadn't submitte forged 
invoices from bogus fi · w Hamshire - without a 
"p" -- and ock, Miss. 

Senior citizens in southern Florida are duped into giving their Social 
ecurity numbers to door-to-door solicitors who say the seniors are eligible for 

free milk; the conspirators use the numbers to defraud Medicare out of $14 
million. 

A home health care service with operations in 22 states bills Medicare for 
85,000; investigators later learn the money was used to send gourmet po 

ors in order to encourage them to employ the firm's services. 

According · , sc emes like these added 103 --
or roughly $17 billion -- to the cost of Medicare last year. That's more than 
the federal government's total bill for providing cash welfare assistance to 
poor families with children. 

As members of Congress wrestle with competing plans for overhauling the 
massive system that provides health care to the elderly and disabled, they face 
an uncomfortable reality: Perhaps no other government program is as rife with 
fraud as Medicare, but the virtual impossibility of rooting it out means that 
reformers must cut benefits deeper and squeeze providers harder in order to 
achieve the savings they want. 

Republicans and Democrats alike claim that significant savings can be 
achieved by ridding Medicare of waste, fraud and abuse, and they are competing 

{)o vvl 
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with each other to prove their prowess as fraud-busters. But nonpartisan 
government accountants say the proposed reform plans would do little more than 
scratch the surface of Medi- care fraud. 

The Congressional Budget Office, for example, estimates that the House. 
Republican reform blueprint would recover only $2 billion of the more than $120 
billion likely to be stolen from Medicare over the next seven years. 

Some officials are warning that reform legislation could actually make 
matters worse. The inspector general of the Department of Health and Human 
Services contends that the House GOP plan "would cripple the efforts of law 
enforcement agencies" to control Medicare abuse and prosecute doctors and other 
medical professionals who take kickbacks by placing an "unsurmountable burden of 
proof on the government. " 

In fact, one section of the House reform package is titled "limiting the 
imposition of anti-kickback penalties." 

"They know what they're doing," said Gerald Stern, special counsel for health 
care fraud at the Justice Department. The House plan, he said, would "seriously 
undermine" multi-agency efforts to investigate and prosecute fraud, which have 
won the government hundreds of millions of dollars in recent settlements. 

Congressional Democrats are using the issue to attack their Republican 
colleagues. At a congressional hearing last week, Sen. Tom Harkin (D-lowa) said 
the GOP plan "could be more appropriately called the Scam Artists Protection 
Act." 

House Republicans argue that their proposals are designed to reduce 
unnecessary regulation of doctors and would not facilitate fraud. "The 
Administration is fabricating and inventing reasons why doctors should not be 
able to have their regulatory burdens reduced," said Ari Fleischer, spokesman 
for the House Ways and Means Committee, which drafted the measure. 

By contrast, the Administration has praised the anti-fraud provisions 
contained in the rival reform plan drafted by Senate Republicans. "There are 
some dramatic additional tools (for fighting fraud) in the Senate bill," Stern 
said in an interview. "For example, it makes health care fraud a crime; it gives 
subpoena authority to the attorney general on health care cases; it expands 
anti-kickback statutes." 

The Senate measure would permit Justice Department civil fraud attorneys 
access to grand jury information in health care cases, an authority they already 
have in cases involving financial institutions. It would earmark $200 million 
initially -- and 10% more each year for seven years -- for investigation and 
prosecution of Medicare fraud. 

~003 
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After being on a legislative back-burner for decades, health care fraud has 
become a hot issue as medical costs spiral out of control and Congress finds it 
necessary to harness the rapid growth of Medicare and Medicaid. Many lawmakers 
now seem convinced that if they hope to sell a skeptical public on the necessity 
of reduced benefits or higher premiums, they had better do something to 
seriously attack the problem of fraud at the same time. 

Clinton Administration officials have felt the heat. 

Two years ago, Atty. Gen. Janet Reno cited health care fraud as her second 
priority -- behind violent crime -- and launched a multi-agency effort to crack 
down on offenders. The FBI has put more agents on health care cases, up from 97 
in 1992 to 249 this year, and Director Louis J. Freeh argues that many more are 
needed to unmask the increasingly intricate scams employed by Medicare and 
Medicaid crooks. 

"The problem is so big and so diverse that we are making only a small dent in 
addressing the fraud," Freeh said in tesrimony before a Senate committee. 

Fraud in other federal programs, such as food stamps, is minuscule by 
comparison. The Agriculture Department estimates that less than $1 billion of 
the $24 billion paid out in food stamps in 1994 went to ineligible applicants 
who filled out forms incorrectly, and in only a portion of those cases was there 
an intent to defraud. While Medicare crooks can walk away with millions of 
dollars, a typical food scamp cheat ends up with a couple extra months of 
government subsidized groceries after starting a new job. 

Organized crime kingpins view health care fraud as a new frontier, the FBI 
director said, and cocaine distributors in Southern California and southern 
Florida are diversifying into Medicare abuse because the profits are greater, 
the chance of detection is slimmer and the penalties are minor. 

"There are all sorts of schemes out there," said Steve Meagher, a former 
prosecutor in the U.S. attorney's office in San Francisco who now represents 
whistle-blowers in medical fraud cases. "It's like the Wild West when it comes 
to Medicare. " 

Most Medicare fraud goes undetected, the country's top investigators say, 
because the health care system is based on trust between health care providers 
and patients. 

"Who suspects their physician or hospital of doing something improper?" asked 
Robert Richardson, regional inspector general for investigations in the San 
Francisco office of the Health and Human Services Department 

Another reason the system is rife with abuse is that the people who decide 
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what costs are necessary -- medical providers -- are the same people who benefit 
monetarily from those decisions. Patients do not pay directly for most services, 
so they do not have a direct incentive to check up on their doctors. 

"Put those two things together and that's an easy system to target," said 
John Hartwig, deputy inspector general for investigations at HHS. 

The huge number of Medicare recipients -- 38 million nationwide -- and the 
sheer volume of claims -- 700 million per year -- also contribute to the problem 
of fraud. 

"One of the difficulties is that there are such a tiny number of people 
involved in it percentage-wise, but they're getting so much money," Richardson 
said. 

Even when investigators believe that they've discovered someone cheating the 
system, it takes considerable time to build a case. 

Frank Aiello, owner of a 99-bed Bay Area nursing home, is believed to have 
stolen as much as $4 million from Medicare from 1990 to 1994, before federal 
agents wrapped up their case against him. 

It took two years to accumulate enough evidence to justify filing charges. 
The case was finally clinched when Aiello tried to pass off phony invoices for 
medical equipment he supposedly purchased for his nursing home in Lincoln, 
Calif. 

An investigator in the case, who spoke on condition of anonymity, said Aiello 
provided invaluable assistance himself by misspelling New Hampshire and 
transplanting the city of Lubbock from West Texas to Mississippi on invoice 
letterheads that he faked to try to trick investigators. 

During a search of the nursing home's offices, investigators found two sets 
of books, one listing the bogus medical supply purchases and another recording 
the real purchases, which included feed for animals at Aiello's ranch. 

One reason Aiello was able to steal from Medicare for so long was that he 
paid $500 under the table to a clerk for Mutual of Omaha Insurance Co., which 
processed the Medicare claims, to speed up his payments. Aiello was found guilty 
and is in jail awaiting sentencing. 

Many Medicare fraud cases are far more difficult to pin down because "the 
cases we see today are much more complicated," Richardson said. 

A few decades ago, a typical fraud case might have involved a doctor 
submitting bills for client examinations when he was really in the Bahamas. 

@oos 
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Today, many scams take advantage of the fact that most billing is done from 
computer to computer. 

Consider the case of the two sisters from Simi Valley who managed to steal $7 
million from Medicare in the early 1990s by describing regular bandages, which 
cannot be charged to Medicare, as surgical dressings, which can. 

One of the sisters cooked up the scheme while working as a low-level billing 
clerk in a hospital. One day she mistakenly entered the code for surgical 
dressings instead of for bandages, discovering quite by accident the potential 
payoff. The mistake grew into a multimillion-dollar scam. 

The sisters started out by offering their services as billing experts to a 
nursing home, promising to recover more money from Medicare than the facility 
had received in the past. The venture was so successful, the women eventually 
hired a staff and expanded into a nationwide billing company serving 70 nursing 
homes. 

The scheme was derailed because of a power struggle over the management of 
one of the nursing homes, the Regency Hill Convalescence Hospital in Pittsburg, 
Calif. The sisters were hired by the new owners, who were promising to make the 
operation more cost-effective. The old managers, offended at the suggesticm that 
they were inefficient, brought in a consultant to examine the sisters' 
Medicare claims. 

The consultant discovered that they were routinely charging for surgical 
dressings for patients who had not had surgery. By that time, Medicare had 
already paid out some $7 million in fraudulent claims submitted by the sisters 
over 10 months. 

Both women are now serving prison sentences. 

"If they hadn't done it so much, they might not have been caught," said the 
case investigator, who spoke on condition on anonymity. "People are greedy. They 
don't get caught the first time out, (so) their sights get bigger and bigger." 

Law enforcement officials say Medicare fraud is so difficult to detect that 
it will probably never be eliminated. But they argue that significant progress 
can be made if more investigators are hired -- and if taxpayers come to better 
understand that they ultimately are stuck with the bill. 

In some areas, concerted efforts already are under way to beef up 
enforcement. 

Health care crime became so rampant in southern Florida, for instance, that 
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the federal government opened a new office in Miami to concentrate specifically 
on Medicare and Medicaid fraud. One of the staff's functions is to meet with 
older people and tell them what they should look for to make sure they are not 
victims of a scam. 

While such efforts are expensive, many officials see them as necessary. They 
note that the monetary payoff for health care fraud is much greater than for 
most types of crime, and the problem will only escalate if authorities fail to 
respond aggressively. 

Some signs of progress are evident. This summer, Caremark International, a 
Northbrook, Ill., home health care chain, pleaded guilty to giving bonuses to 
doctors to refer Medicare and Medicaid patients to the company's facilities. The 
company agreed to pay $161 million in fines and penalties. 

The case is one of several kickback schemes pursued by the Clinton 
Administration as part of its anti-fraud initiative. 

"Kickbacks are pernicious because they corrupt the medical providers' 
decision-making, often replacing profit for patient welfare," said Stem, the 
Justice Department special counsel. "Kickbacks have led to grossly inappropriate 
medical care, including unnecessary hospitalization, surgery, drugs, tests and 
equipment -- at great additional expense to the American consumer and taxpayer." 
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LENGTH: 624 words 

HEADLINE: Home health company indicted 

SOURCE: Compiled from Times Wires 

DATELINE: WASHINGTON 

BODY: 

A private home health care company with outlets in Tampa Bay was indicted 
Friday on charges of defrauding Medicare of more than a million dollars, the 
Department of Justice said. 

The 82-count indictment by a federal grand jury indicted ABC Home Health 
Services Inc., one of the largest private home health care firms in the 
country, and four of its top executives in an alleged conspiracy to defraud 
the federal health program for the elderly. · 

ABC, now known as First American Health Care of Georgia, and its operators 
were accused of submitting fraudulent cost reports to Medicare between 1989 
and 1993. 

First American has at least 65 agencies in Florida, including outlets in St. 
Petersburg, Clearwater, Tampa and Inverness. 

Harry Dixon, U.S. attorney for the southern district of Georgia, said the 
indictment by the grand jury in Savannah was the culmination of a lengthy 
investigation. 

The company denied the allegations and said it would fight the charges. 

"First American is committed to the highest of ethical standards and 
believes that its policies and practices have been and continue to be 
consistent with the spirit and intent of all applicable laws and 
regulations," said J. Alan Welch, associate general counsel for the company. 

The indictment named Robert "Jack" Mills, 57, chairman and chief executive; 
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Margie Mills, 56, president and chief operating officer; Arthur DeLozier, 47, 
chief accountant; and James McManus, 57, former transportation director at ABC. 

Penalties range from five to 10 years' imprisonment and fines of$ 100,000 
to $ 250 ,000 for each count. 

The allegations include charges that the company billed Medicare for 
personal airplane trips to Mexico, college football games and other 
excursions. The company also is accused of billing Medicare for political 
contributions and for ghost employees. 

Despite its legal problems, First American continues to receive Medicare 
reimbursements for its patients while it fights the Health Care Financing 
Administration's order in March to exclude the company from the Medicare 
program. An administrative law judge is expected to hear the case this fall. 

Before the indictments, reports by the Health and Human Services inspector 
general and the General Accounting Office portrayed a firm that grew rapidly 
while billing the federal government for marketing services, lobbying and 
purchase of new agencies. 

In a review of the company's 1992 bills, the HHS inspector general found 
that ABC Home Health of St. Petersburg and ABC Home Health of Inverness were 
among the 32 home health agencies owned by the company that submitted 
fraudulent claims. 

In 1987, for instance, ABC submitted bills for$ 3,832 in maid service on a 
condominium owned by Jack and Margie Mills and $ 5, 132 for the lease on their 
son's BMW and for his college costs. 

ABC's 1992 Medicare bills included$ 1.7-million in salaries, benefits and 
travel that the inspector general found unallowable. The auditors counted 17 
"associate directors of community affairs," whose activities included 
soliciting patients for the home health care agencies. 

It spent thousands on marketing gear with the ABC name, such as pens, 
refrigerator magnets and emery boards. 

It also billed Medicare for tickets to The Phantom of the Opera and for 
presents to state legislators, including 98 bags of Vidalia onions for $ 686. 
And Medicare paid $ 72,500 for board of directors fees - on a board made up of 
five members of the co-owners' immediate family. 

ABC officials could not immediately be reached for a response to the 
indictments. 
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HEADLINE: AUDIT FINDS ABUSES IN MEDICARE BILLING 

BYLINE: Scripps Howard News Service. 

DATELINE: WASHINGTON 

BODY: 
Federal auditors studying why Medicare's home health-care costs rose $5 

billion over four years have found many apparently improperly billed expenses, 
including large liquor bills for health executives, $1 million conferences and 
lobbying costs. 

Those costs unrelated to patient care should not have been billed to 
Medicare and should not have been paid, according to audits done by the 
Department of Health and Human Services' inspector general and the General 
Accounting Office. 

In one case, the inspector general is trying to recover $14 million in 
unallowable expenses from the former ABC Health Care, which now is named First 
American Health Care and based in Brunswick, Ga. 

In another case, the federal government obtained Medicare fraud convictions 
this summer of three executives of Health.master, a home health-care company 
based in Augusta, Ga. The executives were accused of using Medicare 
reimbursements for political contributions and personal expenses. The government 
hopes to recover $13 million if the health company is sold. 

First American Health Care, with operations in 22 states, is facing a 
potential penalty of seven years of exclusion from Medicare participation, but 
is appealing. 

Spokesman Jeff Stives of First American said the company was careful to 
follow federal regulations. 

The $16,000 for liquor expenses for an employees' conference, for example, 
was not prohibited by regulations when it was submitted in 1992, he said. 
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However, the inspector general's report said Medicare guidelines show that 
any claimed expenses "must be related to patient care and necessary for the 
maintenance of the health-care entity." 

Congress is making an intense study of Medicare operations this year to try 
to reduce its expected growth by about $270 billion over the next seven years. 

Federal audits also have found other unallowed expenses that Medicare was 
billed for by home health companies and paid, including $9. 7 million for 
computer software that wasn't operational and more than $500,000 for promotional 
items-such as coffee mugs and refrigerator magnets-bearing corporate logos that 
were given to doctors, hospitals and other potential sources of patient 
referrals. 

LANGUAGE: ENGLISH 

LOAD-DATE: August 19, 1995 
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LENGTH: 477 words 

HEADLINE: Woman testifies against Newton psychiatrist in fraud trial 

BYLINE: By Judy Rakowsky, Globe Staff 

BODY: 
A Framingham mother delivered dramatic testimony yesterday about how a 

Newton psychiatrist bullied her and her daughter to keep them from helping 
federal authorities investigate the doctor's alleged Medicare fraud. 

C. Marcia Everett testified that Dr. Richard Skodnek pointedly reminded her 
that if she and her daughter cooperated with authorities, notes of her 
daughter's psychiatric sessions might become part of the public record of a 
criminal case. 

Skodnek, 47, is charged with billing Medicare thousands of dollars for 
treatment he allegedly never gave, for threatening a federal grand jury witness 
and obstructing justice. 

The doctor is accused of billing Medicare for people he never met, billing 
for patients who had moved away and overbilling for patients he did see. 

Skodnek is using an insanity defense, which his lawyer Jeffrey Denner told 
the jury makes sense considering he is worth millions and had no need to falsify 
bills. 

Everett took the stand to testify that she was "furious" after a 15-minute 
telephone call recorded by federal agents in which Skodnek repeatedly warned her 
that confidential psychiatric notes he made about her daughter, Catherine, would 
be made public if she spoke to agents from the Department of Health and Human 
Services or the FBI. 

Everett's name was allegedly used without her knowledge on some of the 
fraudulent billings, and she assisted investigators despite Skodnek's warnings. 

"Let me just say that in those sessions we went over all sorts of things," 
Skodnek said on the tape. "And Cathy had all sorts of issues and, and if her 
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husband were to get, or excuse me, her ex-husband were to get those records, it 
could hurt her. " 

Skodnek told her the agents would say, "We're only interested in looking at 
Dr. Skodnek's billing of sessions or whatever." But, he said, "The reality is 
I've spoken to other doctors that had this happen. Then they would ask me for 
records." 

Everett testified that she accompanied her daughter to Skodnek's office fewer 
than 10 times to be supportive. The first time she came along, she said, 
Skodnek asked if he might bill Medicare on her insurance to save her daughter 
money. 

She agreed, she said, because, "I was brought up in a generation that thought 
that if the doctor said it was OK, it was OK." 

The mother said she got copies of bills for 89 treatment sessions Skodnek 
billed Medicare during late 1992 and early 1993, when she was undergoing surgery 
and radiation treatment for cancer. 

"I said, 'There's a terrible error here, I wasn't even available on those 
dates,' " she explained to the jury. 

Skodnek, she said, told her bureaucracies like Medicare "always make a mess 
out of everything," and he would correct it. Months later, an agent from the 
Health and Human Services inspector general's office called Everett and the 
bills were not corrected. 

LANGUAGE: ENGLISH 

LOAD-DATE: July 24, 1995 
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In connection with one of the largest health-care fraud 
cases in American medical history, a group of ten prominent 
Dallas psychiatrists is suing former patients, their 
lawyers and National Medical Enterprises, t:he health care 
company for whom they worked under contract at the 
Brookhaven Psychiatric Pavilion. The suit charges that 
the doctors were defamed by patients who say they were kept: 
in psychiatric hospitals for long periods solely to collect 
t:he insurance. 
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Article Text: 
In a series of highly unusual legal actions, a group of 10 prominent 

Dallas psychiatrist:s is suing former patients, their lawyers and the 
health care company for whom the doctors worked under contract, charging 
that the doctors were defamed by patients who say they were kept in 
psychiatric hospitals for long periods solely to collect the insurance. 

The psychiatrists, who are under Federal investigation in connection 
with one of the largest health-care-fraud cases in American medical 
history, are also threatening to sue a former patient for what they say 
was libelous testimony before Congress last summer. The pat:ient, John 
Deaton, testified that while hospitalized, he was restrained in a body net 
for 200 days, but that once his insurance was canceled, he was released 
from the hospital. 

Normally such t:.estimony is afforded Congressional immunity from 
prosecution or lawsuits. 

Mr. Deaton is one of 67 fonner patients who charged in suits filed 
beginning in 1992 that they had been abused in Texas psychiatric hospitals 
as part of a plan by National Medical Enterprises, a large private 
for-profit hospital chain based in Santa Monica, Calif., to defraud 
insurance companies and the Federal Government of millions of dollars. 

In a 1993 settlement of the suits, the company agreed to pay $15 
million; 47 of the patients had been hospitalized at the Brookhaven 
Psychiatric Pavilion in Dallas, where the doctors practiced. And last 
June, a division of the chain pleaded guilty to Federal criminal and civil 
charges that included paying kickbacks to doctors in return for patient 
referrals. The chain paid a $379 million fine, the largest levied for 
health care fraud. 

The doctors also brought a $1 million libel suit against the lawyer for 
the 67 former patients, Robert Andrews of Fort Worth, Tex., putting all 
the names of the 67 on the public record; some are under age 19 and had 
not previously been identified as having been former psychiatric patients. 
The doctors also sued James Moriarty, a Houston lawyer who within the past 
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three weeJcs has brought suit on behalf of 450 more patients, 40 of whom he 
said had been mistreated at Brookhaven. 

In a suit filed yesterday, the Dallas psychiatrists sued National 
Medical Enterprises, contending that the corporation's conduct had damaged 
them. 

Mr.. Andrewe; called the doctors' case against him and the form~r 
patients 'an obvious attempt to intimidate my young clients and keep them 
from testifying in a possible forthcoming criminal prosecution.' 

Mr. Moriarty said the doctors' action 'has to be the dumbest thing I've 
seen since I've been practicing law.' 

'My daddy told me that if someone calls you a liar and cheat and a 
fraud,' Mr. Moriarty said, 'you need to remember the rule about libel: if 
you sue him, he's liable to go out and prove that every word of what he 
said is true. 

'I'm sitting here, reviewing the hospital records of patients covering 
some 250 doctors and therapists and psychiatrists,' he said, 'trying to 
figure out: which ought to be sued, which ought to be in jail and which 
ones ought to have complaints filed against them before the State Board of 
Medical Examiners.' 

William Smith, lawyer for the doctors' group, Dallas Psychiatric 
Associates, denied that their suit had been filed to intimidate former 
patients. 'The doctors are merely asserting claims for the damage that has 
been done based on the untrue statements these people have made,' Mr. 
Smith said. 

James Harrington, a law professor at the University of Texas, called it 
'outrageous that a fonner psychiatric patient or patients should be under 
this kind of attack -- particularly one giving Congressional testimony.' 
He said he was certain the doctors would not prevail in Texas, where newly 
strengthened free-speech laws 'assure people very powerful rights to speak 
out on matters of important public policy without fear of being sued.' 

Paul E. Coggins, the United States Attorney in Dallas, declined to 
comment on the doctors' suit. But Justice Department officials said the 
office was exploring whether to intervene to insure that the suit did noL 
hinder its current investigations. 

Lawsuits in the mental health field have always been difficult and 
rare. Diagnoses are subjective to some degree, and psychiatrists are often 
unwilling to testify against one another. In addition, former patients 
frequently encounter presumptions or biases against them as reliable 
witnesses. 

'It's very unusual for doctors to sue their own patients,' said Marc 
Franklin, a law professor at Stanford University. Professor Franklin said 
doctors tended to remain quiet, not wanting people to know that their 
reputations were under attack. 'Even when the patient: sues, it probably 
isn't a major attention getter,' he said, 'but that's not the case when 
the doctor sues.' 

Witne5s 
'Shackled to Bed,' Congress Is Told 

Mr. DeaLon, 24, was the lead-off wttness last summer at a hearing on 
health care fraud and abuse before r.he House subcommittee on crime and 
criminal justice. Mr. Deaton testified that at age 17, while suffering 
from depression, he voluntarily entered Brookhaven Pavilion. He gave this 
account! Early in his stay, a nurse noticed a notebook of poems he had 
written. Deciding they were 'inappropriate,' she confiscated them, and he 
became angry. His doctors responded by having him strapped to his bed, 
telling his family that this was done for his safety. 

At various points in his highly emotional testimony, he said: 
*'I was secured to my bed by a body netting -- from just below my neck 

to my ankles. ' 
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*'I was refused basic human dignity -- not allowed outside for a breath 
of fresh air for nearly a year. I had no hugs, no handshakes, no pats on 
the back. 

'I ate, slept, bathed, attended LO personal hygiene, changed clothes, 
endured therapy and eliminated waste shackled to my bed.' 

*'I was held in bondage for insurance money, an abuse which should not 
be allowed to happen in America.' 

Once his insurance company refused to make further payments, Mr. Deaton 
testified, he was released from the hospital and ordered to a state 
institution. There, doctors determined that he was not in need of 
hospitalization, and he was released. 

In a Jan. 17 letter to Mr. Andrews, Mr. Smith stated that his clients, 
the docLors, would take action against Mr. Deaton unless he paid $25,000 
LO redress damages they say chey suffered as a result of his Congressional 
testimony. Mr. Smith assercs that by testifying before Congress, Mr. 
Deaton violated the 1993 settlement agreemenc with National Medical 
Enterprises that included an agreement thaL he would not speak publicly 
about the case. 

'Look,' Mr. Smith said, 'this is a breach of contract. It's as simple 
as that.' 

Christi Sulzbach, associate general counsel for National Medical 
Enterprises, said it was her legal opinion that the agreement did noc 
preclude Mr. Deaton's testifying before Congress. As for the doccors' 
suit, she said, 'We have not had an opportunity to study this new 
litigation so cannot comment.' 

Representative Charles E. Schumer, the Broo)(lyn Democrat who headed the 
subcommittee when Mr. Deaton testified, said: .'The action by the doctors 
is the height of hard-headed arrogance. It's possible we will call them in 
for an explanation.' 

Mr. Andrews said the doctors could claim no protection from the N.M.E. 
agreement and referred the letter LO the United States Attorney's office. 
Law-enforcement officials said Lhe office was determining whether che 
letter violated Federal criminal statues aimed at protecting Congressional 
witnesses. Normally, such witnesses are granted immunity from legal 
action. 

Rest.raints 
Recognizing Risks For Patients 

Mr. Deaton was not the only former patient to speak out. In their 
suit, the Dallas psychiatrists accuse Mark Rotella, 26, of slander, saying 
he LOld acquaintances that the 'doctors which treated him received a 
$10,000 bonus for each bed filled over the Christmas holiday.' The doctors 
also accuse Banning Lyon, 23, of libeling them in statements to reporters 
from The Dallas Morning News and Business Week. 

Mr. Rotella has denied making any such staLernents. Mr. Lyon said he was 
released from liability for prior statements in his settlement wich 
National Medical Enterprises. 

In an interview last year before he settled with the hospital chain, 
Mr. Rotella said that as a 16-year-old he had been upset over his parents' 
divorce and would occasionally skip school. He and his mother argued 
often, he said, so she took him to a psychiatrist. Almost before he knew 
it, he was corrunit'ted to Brookhaven where, he said, he was kepL against his 
will for 18 months. 

During that time, he said, he was held down by a five- or six-man 
psychiatric emergency team for 'horsing around' with his roommate and 
ocher such infractions. 

Mr. Rotella has filed a countersuit against the 10 psychiatrists, 
complaining of this treatment, which he said was ordered by the doctors, 
and contending, for example, that one of them, Dr. Angela Wood, ordered 
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him shackled for eight days. Hospital records state that Mr. Rotella had 
been 'out of control.' Dr. Wood is president of the American Society for 
Adolescent Psychiatry. Through Mr. Smith she declined to comment, and a 
spokesman for the society said it had not addressed the issues in the 
Brookhaven case. 
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Several other Brookhaven patients have charged in similar suits against 
the Dallas psychiatrists that they were restrained there for weeks or 
somet:imes months at a time. According to the national standard for 
American hospitals set by the Joint Corrnnission on Accreditation of 
Healthcare Organizations, restraints are to be used on psychiatrj.c 
patients as infrequently as possible and removed as quickly as possible. 

'If restraints are used at all, normally they are removed within hours 
-- they present risks of injuring patients physically a.s well as 
psychologically,' said Dr. Dennis S. O'Leary, the commission's president. 

Several leading psychiatrists said in interviews that long-term 
restraints were almost never used in American. hospitals. Mr. Smith sa.id 
Brookhaven used restraints only when necessary, but the Texas DepartmenL 
of Mental Health issued an order in 1992 under which Brookhaven was closed 
because of the restraint practices. 

Mr. Rotella said in his counterclaim that he was never a threat to 
himself or others, that Dr. Wood never developed a standard treatment plan 
for him at the hospital and that the treatment he did receive amounted to 
'child abuse.' Mr. Smith called the accusations untrue. 

Money 
Referral Fees And Bonuses 

A division of National Medical Enterprises, N.M.E. Psychiatric 
Hospitals, pleaded guilty in Washington last June to Federal civil and 
criminal charges, including paying kickbacks to doctors and others for 
referring patients and paying bonuses to doctors and hospital staff 
members on the basis of how many beds were filled. National Medical 
Enterprises- agreed to pay the $379 million fine. 

After obtaining the guilty plea, the JUSLice Department in Washington 
said it would turn its attention to individuals involved in the case. 

Mr. Coggins, the United States ALtorney in Dallas, has since indicted 
Peter Alexis, until 1992 the company's regional vice president in Texas, 
on charges of conspiracy, making false statements and making payments to 
doctors 'in order to induce referrals' of patients to his company's 
hospitals. No one else with responsibility for running the psychi.atric 
chain during the late 1980's and early 90's has yet faced criminal 
charges. N.M.E. has since sold most of its psychiatric hospitals and 
installed new management. 

But litLle action has been taken against any of the doctors and health 
care workers. 

Mr. Alexis, a former 'administrator of the year' for the corporation's 
psychiatric division, pleaded guilty to charges of conspiracy and making 
false statements, admitting that he paid more than S20 million to 
psychiatrists and others for patient referrals. As part of his guilty 
plea, he said he had paid $480,000 annually to the Brookhaven doctors in 
return for patient referrals. Nat:ional Medical Enterprises also said in 
its guilty plea that the Brookhaven doctors had received $480,000 a year 
for referrals. 

On Jan. 10, Mr. Alexis was sentenced to five years' probation after 
Federal investigators said he had cooperated in significant ways in the 
criminal investigation. 

Mr. Smith denied that the Dallas doctors ever received payments in 
return for patient referrals. He said his clients provided 'the best 
possible care' to patients who needed treatment. He said that: Mr. Alexis 
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had 'cut a deal' wi.th prosecutors and that his accusations were his 
attempt to mitigate his sentence. 

Mr. Smith also denied that the psychiatrists prolonged patients' 
hospital stays to increase insurance payments. 

But in a 1992 court deposition by one of Mr. Smith's clie11ts, Dr. Ga:r.y 
Lee Etter, Mr. Andrews presented a 1990 memorandum written by a local 
National Medical Enterprises official to company executives stating that 
'we have weekly meetings with the M.D.'s which has a goal of controlling 
discharges, A.M.A.'s and improving our length of stay.' An A.M.A. is a 
patient who leaves the hospital against medical advice. 

Mr. Smith acknowledged that the doctors met on a weekly basis, but he 
said that they did so to discuss treatment plans. 

Mr. Moriarty said he did not plan to countersue on the action brought 
against him personally. 'I don't want these culprits to use up all the 
money on side cases,' he said. 'But I'll tell you whac I will do. I nave 
25 people down here working night and day putting cogether the evidence 
for the patient cases. And there is absolutely no question that these 
doctors' conduct will receive the highest level of scrutiny.' 

Commenting on the doctors' suit, Mike Moncrief, a Texas state Senator 
who conducted hearings in l991 and sponsored new state laws ~hat extend 
greater protection to hospitalized psychiatric patients, said: 'I find it 
very disconcerting, when I have seen so much abuse in our psychiatric 
institutions, to see now what would appear to be an abuse of our legal 
system in a way that could work against the kind of ref orrn we worked so 
hard for.' 

The Chair 
Adding Up Losses For One Teen-Ager 

Banning Lyon has recently been legally adopted by his lawyer, Mr. 
Andrews, and today will change his name to Banning Andrews. The remarks 
for which he is being sued were made to reporters for The Dallas Morning 
News and Business Week. 

Subsequently, in an Op-Ed article in The New York Times of Oct. 15, 
1993, he wrote that he had been kept at Brookhaven for 353 days, spending 
some days confined to a chair, facing a wall, as punishment. His father, 
an airline pilot, had extensive insurance with Aetna. When Aetna cut off 
the insurance payments for his hospitalization, Mr. Lyon said, he was 
released. 
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'At night I was allowed to get off the chair I had been confined to all 
day, facing the wall,' he wrote. 'The air blowing through the thin vent in 
my window was moist and smelled of water and earth. Watching the storm I 
could image myself being rocked by the surf in California where I grew up. 

'Maybe we'll get some compensation, but what's the value of swimming in 
the California surf to a teen-ager?' 

Two days after the Op-Ed article appeared in The Times, Mr. Lyon and 
the other former pat.ient.s reached the settlement wi.th National Medical 
Enterprises. 

Caption: 
Photo: Robert Andrews, left, a Fort worth, Tex., lawyer, is being sued 

by a group of psychiatrists over allegations of fraud by former mental 
patients. With Mr. Andrews are three former patients, who also are 
subjec~s of the lawsuit, from left, Banning Lyon, Mark Rotella and John 
Deaton. The television shows a videotaped deposition by Dr. Gary Lee 
Etter, one of the psychiatrists who filed the lawsuit. (Mark Graham for 
The New York Times} 
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solely intended to induce referrals of patients. Washington. D.C. 20201 

The government recently determined that hundreds of elderly 
patients were implanted with "mystery" pacemakers, with no 
brand, serial number, or expiration date. After a lengthy 
investigation and trial, a pacemaker dealer and others were 
convicted of misbranding pacemakers, changing their 
e~iration dates, giving kickbacks to physicians, and 
overcharging. 

In 1986, Robert Kuncl, a retired electrician from Chicago, 
had a "mystery pacemaker" implanted in his chest. One could 
not determine the brand, serial number, or expiration date 
of the device. Mr. Kuncl's cardiologist later admitted that 
he received the services of a prostitute, a trip to Hawaii, 
and other types of kickbacks from the pacemaker dealer. The 
dealer and nine others were convicted of misbranding 
pacemakers, changing their expiration dates, giving 
kickbacks, and/or overcharging. 
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• An October 13, 1995 article in The Wa~hinqton Times ieads 
with tha headlin~ above ~nd quote& Spe~ker Gingrich as 
saying " ... For the moment, I'd rather loc~ up the murderers, 
the rapists and the d~9 dealers. once we get some vacant 
jail ~p~ce, I'd be qlad tc look ~t it (Medicare fraud Qnd 
abuse)." 

• The speaker just doesn't 9et it. While the vast majority of 
health care providers are honest practitione~s, there are 
others vho defraud a.nd a.huse; the Medicare system and the 
patients who are served. In fact, the General Accounting 
Off ice says that fraud and abuse wastes 10 percent of our 
total health care spendinq. Hore importantly, fraud and 
abuse put the eld~ly and disabled at risk. 

+ While the Clinton Administr~tion has launched major effort5 
to reduce fraud and abus~ in Medicare, House Republicans 
have sold out to the Ameriean Medical Association -­
aqreQinq to a plan that would undermine our ability to 
enforce anti-fraud and aDuse laws and that would elimi"ate 
pro~~e~ions for the elde~ly disabled. 

:rcR EXAKP%.E: 

i.) THL HOUSE BILL WOULD UNDERMINE .LAW ENFORCEMENT EFFORTS TO 
REDUCE FRAUD AND ABlTSA 

• ihe House Republican Plan Would Make Anti-Kickback Statutes 
J:lore Lenient: 

The House Republican bill vill seriously undercut anti­
kickbaek enforcement efforts. The Rapubli~an plan would 
make it eonsiderably more difficult, if not impossible, to 
prosecute such cases by increasing the Gtandard of proof. 
Under current law, the courts have prohibited any form of 
remuneration that is provided in exchange for patient 
referralG. The RepW:>lican plan would prohibit such payments 
only if the primary purpose of the payment was to induce 
referrals. Practically, this would mean that at least 51 
percent of the motivation of a payment must De ehown to be 
\UllAwful. How do you prove the degree of motivation to 
·Preak the law? The result of this provision ~ould be to 
immunize a range of conduct vhich vas, in truth, intended to 
induce referrals. 

The Harmful...E.ffects of Kic);back Arrangements: Kickbacks are 
pernicious because they corrupt the medical providers' 
decisiomnaking, often replacing profit for patient welfare. 
Kickbacks have lead to grossly inappropriate medical care, 
including unnecessary ho5piLalization, surqery, dJ:uqs, teats 
and equipment, at great additional expense to tbe AJDerican 
consmner and taxpayer. The current anti-kickback statute 
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was designed to ensure that medieal daeisions are not 
influenc~d by financial rewards fro~ third parties. The 
Republican proposal would instead encouraqe providers to 
abandon their medical juclqement and ref ar patientg to the 
highest bidder. 

Kost kickbacks have sophisticated disCJlili~es 1ike 
consultation arrangements, returns on investments, etc. 
These disguises are hard for t.ha qove?nmant to penetrate. 

(-Under ~e Republican p~oposal, ~here the defendant could 
: arque that there was ~ leqitimate purpose 'for the 
i pa.ym~t. the prosecution would have to prove beyond a 

U
easonahle doubt, throu9h circumstantial evidence, that Lhe 

def P-nd.a.n.t actually had ~nother m~tive that was "the 
ign i ! ica.nt re a.son for the paYJllent. For the vasit :inaj or i·ty 
f presenr-day kickback schemes, the proposed amendln.ent 
ould place an insu~ountable burden of proof en the 

Government. Moreover, thQre is no raoord of trivial cases 
being prosecuted under thi~ statu~e. 

Cases th1t Demon£rrate the Jie};back Problem: We were ablQ 
to prosecute and settle two major anti-kickback cas~s Lh~ 
last 15 months, Obtaining conviction5 ~nd settlements of 
$379 million in ~h~se two cases which returned si9nif icanT. 
savings to the Med:l.care Trust Fund and the Treasury. The 
~epubliean propo~al would seriously undermine such efforts, 
and signal to providers that as long a5 they can point to 
some sham purpoSQ ror the payment, the government will not 
be able to prose~ute them for their gribery activity. 

• The pepublica.n Plan would Immunize P~viders Aqains::t Ciyil 
Mone~ary Penalties 

The House Republican plan would make the CKP provisions for 
fraudulent claims more lenient by relieving providers of the 
duty to use reasonaDl~ diliqence ~o ensure their claims ~~e 
true and accurate. ProvidQrs would have to flaqrantly a:bulile 
or defraud the prosram in order for th~ statute to apply. 

How civil Monetary Pe_D.alties are Applied: The existin9 
civil monet~ry penalty (CMP) provisions regarding false 
cl~ims were enacted by conqress in the 1980'g as an 
administra~ive remedy, with cases tried by administrative 
law judges with appeals to Federal eourt. 

The statute includes the HJcnows or shoul.d knew" 
standard for the mental element of rhe offense, a well 
defined com;~pt. The term "should know" places a. duty 
on health QilrQ providers to use "reasonable diligence" 
to ensure tba~ claims s~mitted to Medicare are true 
and ac:curate. 
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The "should know" standard does not impose liability 
for honest mistakes. If the provider exerci~QS 
reasonagle diligence and still makes a mis~ake, the 
prQVider is not liable. No ~d:ministrative complaint or 
deci~ion issued by the Department of Health and Hwnan 
Services (HHS) has found an honest mistake to De the 
basis for CKP sanction. 

The reason this standard was chcsen was that the 
Medicare system is heavily reliant on the honesty and 
sood taith of providers in submitting their claims. 
The overvhelming majority of clai~s are never auditQd 
or investigated. 

The proposal would redefine the term "should know" so 
that providers would only be liable if they act vith 
"deliherate ignorance" of f~lse claims or if they act 
with "reckless disregard" ot false claims. 

In an era when there is great concern about fraud and 
abuse of the Medicare proqram, it would not be 
appropriate to relieve provider• of the duty to use 
"reasonable dilit;ence 11 to ensure that their clailD.~ are 
true and aecurate. 

Ca~es that Illµ~trate the civil Monetary Penalty: 

'l'O 88 JIROVIDBD 

2. ) THE HOUSE REPUBLICAN PLAN WOULD ELIMINATE CONSUMER 
PROTECTIONS FOR MEDICARE 5ENEFIClABIE§ 

The RousQ Republican Plan Would Encourage A,busive Physician 
Self-f!Rferralis 

Under current law, Medicare and Medicaid do not p&y for 
certain designated health services where the physician who 
orders the services has an own~rship or investlnent intQr~st 
in or a compensotion arran9eJDent with the facility or 
~Q5iness entity that provideg the servi~e-

The House Republican bill would repeal the prohibition on 
sel.f-re'ferral as it applies to coID.pensation arrangements. 
If this part of the statute were repealed, heal~h care 
faeilities and suppliers could provide inappropriate 
incentives to physicians to overutilize cer~ain services. 

What's Wrong With P}\ysician Self-Re~erral: The concern with 
physician self-referral is that decisions about patient care 
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should not be influenced by the profit motive. 

The existing statute contQins a nlllJU)~ of bro~d exceptions 
50 that leqitimate arran9ements beew~en physieians ~nd other 
health care facilities and suppliers can be accommodated. 

cases Illustrations or Abuse4 In 1989, the OIG round ~a~ 
patientA of ref erring physicians who own or invest in 
independent clinical laboratories received 45 percent more 
o~ such services than all Medicare pat1ents in general. 

Since the 1989 OIG 6tudy, nine more major studies have been 
pul:llished ~nich, taken as a whole, d~monstrate that 
utili2ation rates of medical items or services tend to 
increase as a result of finanoial incentives direeted to 
physicians who order those items or services. 

The increassd utilization of independent clinical 
laboratories by patiAnts of physician owners eost the 
Medicare program an estimated $28 million in 1987. 

+ The House Republiean Plan Wo~ld Eliminate Quality Standards 
for ciinical Labs ip Physician Officu 

The Clinical Laboratory Improvement Amendments of 1988 
(CLIA) require all elinical labs, including phyaician oftice 
labs, to meet minimum quality standards based en the 
complexity o'! the tests they perform. 

The House Republican Bill would repeal the Clinical 
La.bor~tory Improve~ent Amendments of 1~88 (CLIA) as ~pplied 
to physician offi~e labs. 89,000 of the 152,000 clinic~l 
lab~ registered under CLIA are physician office labs. 

Ho~ CLIA Protects Cpn3umers: Data f~om surveys and 
proficiency ~estinq ghow more deficiencies in physician 
off ice labs than in oth~r clinical laQs. Many deficiencies 
found by CLIA surveyors involve serious problems that 
endanger patient safe~y and health. For exalllple, 

A number of laboratories have failed to follow tbQ 
directions that accompany equip~en~ or test suppiiQs. one 
laPoratory performing strep testing never had a positive 
strep resui~. A CLIA surveyQr fcund that the lab was 
inaccurately performins the test because it failQd to read 
the labels on the bo~tles of chemical rea9~n~s usQd in the 
test. The lab never perfor111ed quality con~ro1 checks, ~nd 
as a result of the inaccurate procedure, all test results 
were negative. This failure to detec~ and ~r~at strep 
infections could have allowed the intec~ion to spread which 
can lead to rheu~atic heart disease and death. 
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case Illustrations gf How CLIA works: An 
obstetrician/gynecologist performed glucose tole•ance tests 
on pregnant women using aquipment that haa no records.of 
calibrationr maintenance, or quality control procedures. An 
inspection of the lab found quality control materials that 
were frozen and outdated. The resulting inaccurate 9lucose 
test results in preqnant women could have led to the 
misdiagnosis of gestational diabetas, which ma.y endanger ·the 
life of the mother and baby. 

CLIA surveys and proficiency ~esting provide ph1sician 
off ice lah~ with feedback about probl~s of which they are 
unawar~. New data show that CLlA has helped these l•bs 
i~p~ove their testing qu~lity. 

The Department is eontinually reviewing ways to r~duce the 
burden and improve the entire CLIA system. Major steps have 
already been talc~n toward streamlining CLIA oversight for 
physician off ice labs, including: 

Grantin9 CLIA waivers for 35 pQrcent of physieian labs, 
Allowinq grandfather previsions and phase•ins of 
parsonnel rcquiremen~s, 

Providing exemptions from routing surveys for many 
physician labs and flexible survey options for others, 
and 

"Deaming" physician labs that are accredited '.by private 
organizations, and a~Qmpting labs in states with 
equivalent state-lev~l gta.ndards. 

The Hou~e Republican Plan Would Eliminate Qualit~ Standards 
That Protect Nursing Home Resid~nts 

The propose.d block gt2l1t of Me.dicaid would repeal the 1987 law signed by 
President Reagan that established quality standards for nursing ho.mes and 
institutions caring for people with mental retardation. The Medicare proposal: 
would gut similar quality standards for Medicare beneficiaries. 

Why NJJ.T~in~ Horne Qualicy Standards are valuable: The 1987 law and 
subsequent amendments have let to dramatic improvements in the quality of 
nursing home care. The use of chemical and physical restraints has dropped 
significantly. The number of registered nurses on duty in nursing homes bas 
increased, as has the training of nurses' aides. Nevertheless, the thr~at of 
poor care, abuse and neglect is still very real. Surveyors have continued to 
find substandard care at some nursing homes. For example: 
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Cases that Illustrate the Value of Nursing Home Standards 

141008 
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-- One resident in an Indiana facility was hospitalized after maggots and 
larvae were found in a foot would -- the nursing home said it did nor have 
enough staff to give baths. 

- A mentally retarded resident in: a Texas facility was hospitalized after 
being "force fed" with a syringe ~bile iD a head lock and then aspirating the 
milk. 

- Residents in a Maine facility developed severe presSuT'e sores after enterini 
the facility. In most cases, the development of the pressure sores could have 
been avoided. 

The Federal Government, through Medicare and Medicaid, is the largest 
single payor of nursing home care, accounting for over 30 percent of all 
expenditures for nursing home care. It is both prudent and appropriate for the 
Federal government to ensure that it purchases quality nursing home care for 
Medicare and Medicaid beneficiaries. 

Maj or Pr.otections Would N. o Loneer Exist. 

Progress in eliminating chemical and physical restraints could vanish. Since 
the nursing home reform law went into effect, the number of drugged or tied 
up residents has been reduced. Use of physical restraints bas declined by at 
least 50%; chemical restraint reduction estimates range from 19% to 59%. 

Training and testing of nurse aides, the front-line care givers in nursing 
homes, would no longer be required. This would be a monumental blow to 
quality of care. If anything, nurse aide training is needed more now than eve: 
because the acuity level of nursing home residents has increase.d due to earlic 
hospital discharges. 

State nurse aide registries would be eliminated. These registries keep track oi 
individuals who have completed approved training and testing as well Els thos· 
aides who abuse, neglect, or steal from residents. These registries are a 
resource to the public and other health care providers as well as nursing 
homes. 

Residents could no longer rely on uniform national standards to protect their 
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right to be treated with dignity, their right to be free from abuse, or their 
freedom to manage their own money. 
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TALKING POINTS ON CRIMINAL ANTI-XICRBACK PROVISIONS OF H.R. 2425 

current Law: 42 u.s.c. 1320a-7b prohibits the payment or receipt 
of any form of remuneration (thing of value) in exchange for the 
referral of Medicare or Medicaid business. The courts . have 
interpreted the statute to prohibit the payment of such 
remuneration if "one purpose" of the payment is to induce referrals 
of services which are paid for by Medicare/Medicaid. United States 
v. Greber, 760 F.2d 68 (3rd Cir. 1985}; See also United States v. 
~, 871 F.2d 105 (9th Cir., 1989); United States v. Bay State 
AmbulancJ;., 874 F. 2d 20 (lst Cir. 1989). Therefore, the government 
is charged with the burden of proving beyond a reasonable doubt 
that one purpose of a payment is to induce referrals. The 
prosecution must often rely on circumstantial evidence to prove the 
intent required by the statute. 

The Republican Proposal: H.R. 2425 would require the government to 
prove that "the significant purpose" of the payment was to induce 
referrals. The phrase "the significant purpose 11 implies that there 
can only be ~ "significant" purpose of a payment. If so, at 
least 51 percent of the motivation of a payment must be shown to be 
unlawful. The result of this provision would be to immunize a 
range of conduct which was, in truth, intended to induce referrals. 
Moreover, the phrase "significant purpose" is vague and will result 
in unnecessary and burdensome litigation. In sum, the proposed 
amendment will seriously undercut our anti-kickback enforcement 
efforts. 

The Harmful Effects of KicJchack Arrangements: Kickbacks are 
pernicious because they corrupt the medical providers' 
decisionmaking, often replacing profit for patient welfare. 
Kickbacks have lead to grossly inappropriate medical care, 
including unnecessary hospitalization, surgery, drugs, tests and 
equipment, at great additional expense to the American consumer and 
taxpayer. The current anti-kickback statuta was designed to ensure 
that medical decisions are not influenced by financial rewards from 
third parties. The Republican proposal would instead encourage 
providers to abandon their medical judgment and refer patients to 
the highest bidder. 

Most kickbacks have sophisticated disguises, like consultation 
arrangements, returns on investments, etc. These disguises are 
hard for the Government to penetrate. Under the Republican 
proposal, where the defendant could argue that there was ~ 
legitimate purpose for the payment, the prosecution would have to 
prove beyond a reasonable doubt, through circumstantial evidence, 
that the defendant actually had another motive that was "the 
significant" reason for the payment. For the vast majority of the 
present-day kickback schemes, the proposed amendment would place an 
insurmountable burden of proof on the Government. Moreover, there 
is no record of trivial cases being prosecuted under this statute. 

Cases that Demonstrate the Kickback Problem.: We were able to 

@002 



10/16/95 16:35 "6'202 514 6118 FRAUD 2 . . 

prosecute and settle two major anti-kickback cases in the last 15 
months, obtaining convictions and settlements of $379 million and 
$161 million in those two cases, which returned significant savings 
to the Medicare Trust Fund and the Treasury. The Republican 
proposal would seriously undermine such efforts, and signal to 
providers that as long as they can point to some sham purpose for 
the payment, the government will not be able to prosecute them for 
their bribery activity. 
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An obstetrician/gynecologist performed glucose tolerance 
tests on pregnant women using equipment that had no records 
of calibration, maintenance, or quality control procedures. 
An inspection of the lab found quality control materials 
that were frozen and outdated. The resulting inaccurate 
glucose test results in pregnant women could have led to the 
misdiagnosis of gestational diabetes, which may endanger the 
life of the mother and baby. 

Cases that Illustrate the Value of Nursing Home Standards 

One resident in an Indiana facility was hospitalized 
after maggots and larvae were found in a foot would -- the 
nursing home said it did not have enough staff to give 
baths. 

A mentally retarded resident in a Texas facility was 
hospitalized after being "force fed" with a syringe while in 
a head lock and then aspirating the milk. 

Residents in a Maine facility developed severe pressure 
sores after entering the facility. In most cases, the 
development of the pressure sores could have been avoided. 

Cases that Illustrate the Value of Anti-Kickback Laws 

~· 

~. 
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In December, 1994, an oncologist practicing in California 
was determined to have rendered substandard and unnecessary 
services to cancer patients. An HHS Administrative Law 
Judge found that Dr. Sunil Lahiri, "deprived many patients 
of the opportunity to receive treatment that could abate or 
cure their cancer, or at least minimize the suffering 
associated with advanced stages of cancer. By having these 
patients endure numerous prolonged infusions of •.• 
chemotherapy, and repeated blood tests and vitamin 
injections of marginal efficacy, (Dr. Lahiri] severely 
inconvenienced these patients and caused a significant 
deterioration of their quality of life .•. " 

The government entered into a settlement agreement in which 
National Medical Enterprises, Inc. agreed to pay $324.2 
million in damages and penalties to resolve charges of 
fraudulent practices at many of its psychiatric and 
substance abuse facilities. Among the claims were admitting 
and treating patients unnecessarily; keeping patients 
hospitalized longer than was necessary in order to use up 
available insurance coverage; billing federal programs 
multiple times for the same service; billing federal 
programs when no services were provided; and billing 
Medicare for payments made to doctors and others that were 

IVddV JllHOd-SHH £L9S 059 zoz.g, £S: 01 £6/!11101 



10/li 195 17: 34 'a'202 307 0097 SP COUNSEL FIF . 

FACTUAL EXAMPLES OF KICKBACK ARRANGEMENTS 

l. Drug company starts a "frequent flyer" drug marketing 
program. Drug company gives doctor airline frequent flier points 
each time doctor places new patient on the drug company's 
product. 

2. Pharmacists get paid a fee for each customer who switches 
from druq company A's product to drug company B's product. 

3. Doctors are given money, in the form of research grants which 
only require small amount of record keeping work. The research 
grants are actually disguises for kickbacks paid in return for 
doctor prescribing a particular drug. 

4. Psychiatric hospital chain hires doctor as a "director." 
Fees paid to the doctor are actually a disguised kickback paid to 
induce the doctor to place his patients in the psychiatric 
hospital. 

5. Medical clinic paid recruiters a finder's fee for each 
patient which the r~cruiter brought to the clinic. Medical 
clinic then renders millions of dollars of unnecessary services 
to Medicaid patients. 

6. Psychiatric hospital makes "sweetheart loans" to doctors who 
increase patients• length of stay in hospital. 

7. Doctors• Group markets itself to multiple hospitals as 
"consultants" who can provide the hospital with lots of geriatric 
admissions from the nursing homes the doctors service. The 
"consulting" agreement is a sham; the hospitals are actually 
paying the doctors for referring geriatric patients to the 
hospitals. 

S. Company pleads guilty to paying kickbacks to doctors. As 
part of a global settlement, company pays hundreds of millions of 
dollars to resolve claims resulting from the company's and the 
doctors' fraudulent practices, including admitting and treating 
patients unnecessarily, keeping patients hospitalized longer than 
necessary in order to use up available insurance coverage, and 
billing Medicare for payments made to doctors and others that 
were intended to induce referrals of patients to the facilities. 

9. Medical supply company pays doctors to order durable medical 
equipment for their patients. Doctors order the equipment for 
patients that the doctors had not examined and for patients that 
did.not need the equipment. Instead of medical equipment, 
patients received microwave ovens and air conditioners. 

10. Hospitals pay finders fees to employees of labor unions, U.S. 
government agencies' employee assistance counselors, and 
probation officers for sending individuals to be treated at the 
hospitals. 
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11. Home infusion companies pay doctors under sham consulting 
agreements, partnership arrangements, and research agreements to 
refer patients for treatment by the home infusion company. 

12. Surgical dressing company gives a favorable line of credit 
to nursing home company to induce nursing home to purchase 
millions of dollars of surgical dressing kits. 
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l<ICKBACKS 

. '(b)t~i(' . sets up his stepson t!'l ."_*~ 
echoca:rd1ogram/kidney ultrasound business. Ii (b)(6): •• · ·. approaches 
four physicians• groups, agrae~ to split prof1:ts of'i'-their 
referrals. 

stepson acquires loY-rent ~achine, hires poor quality 
technicians, has echoca:rdiograms read by physicians with no 
supervisory or oversiqht responsibility. Referring physicians 
use service, despits complaints, because of referral fes~. 

Tuo examples: A patient with kidney pain had a kidney 
ultrasound by this company-Clinimad, Inc. - report came back -
"ultrasound of the kidneys grossly normal." Patient had had one 
of his kidn~yz removed several years before. Fortunately his 
treating physician was a~arc of this tact. 

A ~econd patient had an echocardiogram done. The 
r~ading physician noticed an artificial heart valv~, but had the 
artificial valve in the wrong place - on the wrong valve. 

Our eXpert, Karen Eberman, manager of the 
echocardiography laboratory at Penn, described the 
echocardiograms done by this company as ~he ~orst she'd ever 
seen. No quality control program e~isted. 

Case declined for criminal prosecution. Civil case 
settled with substantial. penalty, agreement by tFn:i(b)(~~i;': to 
lifetime exclusion from Medicare. '- · ,:.!Mllbf" 

Case is significant bac~use in usual course of 
busin&ss, physicians never see echocardiogram itself-only r~port 
of reading physician. 

Kickback statute, though not used in prosecution, was 
effective in obtaining cooperation ot physicians - they knew they 
had potential liability and assisted in investigation. 
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In l.987, with bipartisan support, Congress enacte!d thQ Me4ic<:ire 

ancS Medicaid Patient and Proqram Protection Act (Pub. L. ioo-93), 

providing enhanced administrative authorities for sanctioning 

aberrant hP-r?Jt:h care providers. Under the Departrnent 1 s i?xisting 

program exclusion authorities, approximately 1500 health care 

practitioners and providers who rendered substandard or 

unncocesary servicQs to progrQ~ beneficiaries, or otherwise 

engaged in fraudulent or abusive activities, were excluded from. 

the Medicare and Medicaid programs in FY 1995. 

One example, is the exclusion in December 1994 of an oncologist 

practicing in California. After a lengthy hearing process, a 

Oepa.r:t1nental Adrninistrati ve Law Judge imposed a permanent prog.:c:C1.1u 

exclusion on Dr. Sunil R. Lahiri, a physician who was determined 

to have rendered substandard and unnecessary services to cancer 

-·"·. 
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patients. The judge found tha~: 

He deprived many of these patients of the opportunity to 
receive treatment that ~oula abate or cure their canc~r 1 or 
at least minimize the suffering associated with advanced 
stages of cancer. By having these patients endure numerous 
prolonged infusions of .•• chemotherapy, and repeated blood 
tests and vitamin injections of marginal efficacy, [Dr. 
Lahiri] severely inconvenienced these patients and caused a 
signiticant dt:iteriorntion of their quality of life at a time 
when their life expectancy was very short. This record of 
unnecessary and excessive treatment, when combined with [Dr. 
Lahiri's] re!usal and i'nability to follow Medicare billing 
practices, leads roe to conclude that [his]eagerness to 
generate the maxi~um ~mount.of Medicare billings wa~ a 
principal factor in h~s choice of treatment for patients. 

Likewise, in another case, the Government entered into q 

settlement a3reement with National Medical Enterprises, Inc. 

(NME) to resolv~ charge~ of fraudulent practices at many of its 

psychiatric and substance abuse facilities. NME agreed to pay 

$324.2 million in damages and penalties to the United States for 

losses it caused Lu Governmental health care financing programs. 

The Agreement resolved claims of fraudulent and abusive practices 

at NME facilities, including admitting and treating patients 

unncessarily, keeping patient$ hospitalizQd lonqAr than was 

necessary in order to use up available insurance coverage, 

billing federal programs multiple times for the same service, 

billing federal programs when nu sel.-vices were actually providad, 

and billing Medicare· for payments made to doctors and others that 

~ere solely intended to induce ~eferrals of patients. 

And in yet another case, the Government recently determined that 

hundreds of elderly patients were implanted with "mystery" 

pacemakers. One could not dt!lerroine the brand, SQrial numbP.r or 

expiration date of the pacemakers implanted into Medicare 
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beneficiaries. After a lengthy investigation and trial a 

pacemaker dealer and others were convicted of misbranding 

pacemakers, changing their expiration dates, giving kickbacks to 

physicians, and overcharging. 
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case Illustrations ot HQl! cLtA,cW2r)ss; 

An obstetrician/gynecoloqistperformed glucose tolerance 
tests on pregnant women using equipment that had no records 
of calibration, maintenance, or quality control procedures. 
An ins,pection of the lab found quality control materials 
that were frozen and outdated. The resulting inaccurate 
glucose test results in pregnant women could have led to the 
misdia9nosis of qestational diabetes, which may endanger the 
life of the mother and baby. 

Cases that Illustrate theValut of Nursing Home standards 

One resident in an Indiana facility was hospitalized 
after maggots and larvae were touncl in a toot WQuld -- the 
nursing home said it did not have enough staff to give 
baths. 

A mentally retarded resident in a Texas facility was 
hospitalized after beinq "force fed" with a syringe while in· 
a head lock and then aspiratinq the milk. 

Residents in a Maine facility developed severe pressure 
sores after entering the facility. in :most cases, the 
development of the pressure sores could have been avoided. 


