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FROM: Bob Pellicci -- 395-4871
paTE:  Jorv 5 nive: 959 am
Pages sent (inciuding transmittal sheet): (7
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PLEASE CALL THE PERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP.
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January 4, 1996

Note for Bob Pellici

From: GCGreg Jones

Bob, there was an error in the naper 1 gave vou yestarday.

The figure in tha second to last 1ine, last page, has been
changed from $18M to $73M (rotal of spproximately $120M).  If
you'd advice WH/HHS, I'd apprecistes it

- .

cc: David Haun
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BEALTH CARE FRAUD RESOURCES FCR
DEPARTMENY, OF JUSTICE INVEJTIGATORS AND PROSECUTORS

The Attorney deneral made health care fraud a top priority.

DOJ INVESTIGATORS AND PROSECUTORS HANDLING HEALTH CARE FRaUD
CASES HAVE INCREASED BUT HAVE NOT REPT UP WITH NEED.

While health care fraud resources expended ¢n heulth care fraud
investigations, civil and criminal prosecuticnes have increased
during the last year, they have not kept apace with the need for
guch wrescurces.

The Federal Bureau of Invegtigation has made a serious
commitinent to combatting health care fraud as weasured through
numbers of cases and numbers of zgent work years.

FBI health care fraud cases worked have increased

FY 83 1,518
FY 394 2,186
FY S5 2,670

FBI agent work years or health care fraud has increased

FY S3 147 FBI work vyeara
FY 94 225 PBY work years
FY 85 253 FBI work vears

The FBI estimates that scmewhera between $& 2anda 75 percent

v o

cf the number of current health care fraud investigations involve
Medicare.

Netwithstanding this increased commitment to health care
fraud, FBY field offices report significant uneddressed work,
wnich they do not presently have the available agents to address.
Baseq on the rate of incresss in its case load and an asgesement
of the unaddreesed work, the FBI astimates ite agent needs in the
FY 97 to be 207, with additional increases in the future.

Increased Prosecutorial Commitment to© Health Care Fraud
Given the past increase in healun care fraud investigations

by the FBT and others in the past, the health care fraud caseload

for Depertment ¢f Justice civil and criminal prosecutors aleo has
increased.
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Numbers of civil matters hae increased:

natters pendindg natfers terminated
FY 83 431 81
FY 34 712 B86
FY 35 1,806 281

Numbera of civil cages hLas incrausadz

FY 93 29
FY 94 75
FY 95 €0

Numbers of criminal matiters has increaged

matters pending matters tsrminated
Fy 93 621 130
FY 94 1,065 226
FY 95 1,247 454

Numbere of criminal cuses filed lias inereaced

FY 93 105
FY 94 146
Y 95 228

Numbera of crilminal convictiong nas increased

casgy defendants
FY 93 73 o6
FY 94 102 140
FY 3% 198 255

The projected increased growth in health care fraud
investigators must be met by & cocmmensurate increase in the
riumbers of civil and criminal prosecutors.

To keep apace of this dramatic increase in nealth care fraud
worklcocad, the number and coet of prosecutors has alsc increaged.
For exampls, the following records the greowth of expenditures on
prosecutcrs handling health care frznd cages in U.S. Attorney's

lThese numbers are significantly underinclusive; they do not
include numbers of civil matters or <ivil cases litizated by the
Civil Divimion exclusively. Furrher complicating recordkeeping,
an additional cede for civil health vare fraud case was adopted
in Fiscal Yesar 1994.

“Mar;y civil health care fraud matters are rasgolved in favor
of the government without a casc being filed.
canh NANICHAY QU eev 'Ga.-¥in RRAC PTG N7 Yvd 20:/T ANT  GR/BN/TA
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Offices .’

1993 1594 1995
FTE 71 (5S4 atty) 113 (82 atty) 145 (113 att-y)
Amount $6,641,340 811,258,530 $1%,177.750

ADDITIONAL DOJ INVESTIGATORS AND PROSECUTORS NEEDED TO ADDRESS
HEATL.TH CARE FRAUD PROBLEM.

In pum, the Department of Justice has determined that we
need additional investigators ana prosacutore to handle health
" care fraud, the requisite positions zand monies as set forth
below. Thege rumbersg represent supplements to the existing base
expenditures, '

53 in Thousands

FBl investigators 207 agesnts . $35,424
ara relsted suppoxt”
Prosecutors 50 prosecutoxs - 9,306
(matching increase ard related support®
in FRI investTigators!
FProusecurors ccnisrence 2ill
(matching increase Z9 to 35 attorneys
in HHS 0OIG & support 35,407-3%6,3%01
investigators)
or
hdministration Proposal
—_—— _1il) attorneys § support $20,60¢
Crand Tetal $65,339

3Thesca figuree underectimadte both the numb=y and cost of
attorneys handling criminal znd civil health czare frsud cases
bacaure they do not include rthe attorneys in the Crininal
Division and Civil Divisions in Washington whoe nandle health care
fraud cases.

ipach agent is estimated to co
clerical/administrative $51,000, an
$88,000.

st $12€,000. esch
d =ach investigative support

SAssumes % agents to 1 attorney, plug limited
superviscry/coordinating autorneys, Each attorney at a year cost
of 81€3K. Also assumes 1 support for every three arcorneys at
SE8XK.
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PROPOSAL FOR FUNDING INVESTIGATCRS AND PROSECUTOKS AT THE
DEPARTMENT OF JUSTICE:

There are three potential scurces of funds for financing the
additiacoral Department of Justice investigators and prosecutors:
Medicare Trust Furd; contrel account; and mandatory
appropviations from the Gensral Fund. As set forth below, the
Department of Justice favors a mandatory appropriation from the
General Pund for the Department of Justica.

Should the Medicare Trust Fund he selected, the use of thesm
funds would appropriately be limited to Medicare luw enforcement
and the Department of Justice pledges to ensure such fccused use
through the adoption of FBI and DOJ case tracking and reporting
mechanisgms now used for other restricted funding scurces (e.g.,
Three percant fund; FIRREA). Such funding surely would
facilitate Medicare law enforcemenrt but weuld not be available
for combartinrzs health care fraud in other federol bhealth care
plans or private insurance plans.

The Cortrol Account would bz jointly administerad by HHS and
DOJ. Yet che $10 million cap under -ne Adminis.iraticn proposal
would prevent the fund from covering the full rassource needs of
the Department. Moreover, nuwnerous agencies porentizlly may lay
claim to this Account. Firally, DOJ continues ¢ opoose the
depoeiting of criminal fines xnto this accoeunt, because it would
deprive the Crime Victims Furd of badly needed Iunding.

The Departmert endorses 3 mandatory approprixticn from the
General Fund to address the invesatigatlive and proeszcatorial
resousces needed to fight healtn care fraud. Svch funding would
be available :lor any health care fraud case end would be less
administratively burdeneom2 Ior both the Departments of Justice
and Health and Human Services. We recognize that the sost of
this appropriation will scmawhat ofiset the savings generated
from enactment of this legislatiorn, but we beliawe that this cost
is realistic and ac¢ceptable to evervona who underatands the
horrendous waste - billions cf dellars - caused by kealth care
fraud and we are confident that thiszs expenditure will yield
greater racoveriesg in the future.

Recomue:dzLioy:
Therefore. we recommend s mandatory appropriation fiom the

General rund for the Department of Justice -- not only the FBI --
of $65 million plus base of $40 millieon for FRIY, 815 millien for

U8 Attorneys, apd 2 mmaller amount ror Civil and Criminal
Divisacons. If the mandatory aRpropr.ation from Lhe General Fund
cannot ke increassed from S47 moillicy as in the lonference Report,
we recommend fyundinc Repuvinment of Justice foyr the
vemaining $73 miliion from the Medicare Trust Fwind and Control
AccoUncs., o
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FAX

h Health Division itk

Office of Management and Budget

Executive Office of the President
Washington, DC 20503

TO: Debra Cohen, Department of
Justice

FROM: Tim Hill
202/395-7831 (volce)
202/3953910 (fax)
hill_t@1.cop.gov (c-mall)

cc. Jennifer Klein
Number of Attached Pages: 1
NOTES:

Per your conversation with Jennifer Klein, attached is a draft side-by-sidc
describing the diffcrences between the Conference, Coalition and
Administration anti-fraud pruvisions,

I would be happy to talk to you about the side by side, or the fraud provmons
generally, if you have any further questions.
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Side by Side Camparison of Medicare Proposals

V. _Fraud and Abase

3857288~

Fraud and Abuse

—Establishes an expend: ture acoount in the HI
Trust Fund made up of gifts and bequests,
crimin:| fines and fodfeiinres invalving a federal
health care offenses, CMPs and assessments
icposed in hedlth care cases, general fund
transfers and false clagns act recoveries.
~Anthrizes $5.9 billion in mandatory speading
from thz acceunt over seven yeears for HCFA, FBI
and HHS IG.

—Requires HHS 1G and AG to ccordinate health
care froud enforocment .
—Authorizes the HHS (G retam the cost of
uvestgatng fraud cases

—Incentive program for benpeficiaries to report
frand.

+-Extendd curtent Medicare frand peaalties to al
federal ealth plans

- Increases civil monetary penalties anc
iclusion ashonty.

—Requires HHS and DoJ to offer guidance and
inlerpretive rulings oo behavior that might vielate
ihe anti-kick back laws

--Makes it a arime under the Socizl Security Act
10 cenvert assets o booome eligible far a State
health cars program.
—Makes it harder to apply CMPs by making the
standard of proof higher.
--Adds a bealth care sect:on 10 the criminzl cede.
—Expands mvestigatton authority of state fraud
confral anits.
—creates  adverse scticn database.
--33.5 billion in savirgs.

—~Establishes an account in the Treasary made up
of gifts anc bequests, criminal fincs and
forfictures, CMPs and false clamms ad penaltics.
The account funds $4 2 billoa n mandatory
spending over seven years for HCFA anti-fraud
achjvities

—Authorzes $1.5 billion in mandatory spending -

from the HI and SM1 trust fomds ¢ver seven years
for HHS [G anti-frand activitics.

--Incentive program for baigficaires o repoct
fraud

-—-Anthorzes 3, 18 month damonstraben
programs.

~—$2.4 biliox: in savings over seven ycars.

--Authorizes $3.7 billion over five years in
mandatory spendimg frorx the HI and SMI trust
funds for HCFA end the HHS IG.

—Estaolishes a §10 million per year acoourt
madk up of gifts and bequests, criminal fincs and
forfeitimes involving a federai kealt care
offcnses, CMPs and assessments mmposed in
federal health care cases, and false claims act
recoveries to support oter federal health
programs and the Attorney General.

-- Ircreases avil monetary penalties and
exchusion acthocity.
--Extends current Makcare frand pesalties o all
federal health plans
--Fxtends Medicare anti-kickback penalties o all
private kealth plans

- Increases civil mcnetary penajties and
—Ads a health care sxction 1o the cricmipal code

—-Expands investigation antherity of state frand
contrel units

—Reforms Medicare's contmacting authority.
--creates an adverse acthon database.

--$2.4 bilioa in szvings over 7 years.
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January 3, 1995

Note for: Jennifer Klein, WH
Bob Pellici, OME
David Haun, OMB
Tim Hill, OMB
Judy Berek, HCFA
Lavon Burton, HHS
Mac Thornton, HHS/0IG

From: Grag Jones, Justice Leg. Affairs 514-2113

Attached is material pertaining to DOJ health care fraud
resource requirements. It was prepared as a result of last
Thursday's interagency meeting at the White House. Debra Cohn
asked that I forward it to vyou.

There are four pages attached.
g

Thank you.

cc: Frank Kalder, DOJ/Budget
Faith Burton, DOJ/OLA
Debra Cchn, DOJ/ODAG
Joyce Branda, Civil
Karen Morrissette, CRM

Iden
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HEALTH CARE FRAUD RESOURCES FOR
DEPARTMENT OF JUSTICE INVESTIGATORS AND PROSECUTORS

The Attorney General made health care fraud a top priority.

DOJ INVESTIGATORS AND PROSECUTORS HANDLING HEALTH CARE FRAUD
CASES HAVE INCREASED BUT HAVE NOT KEPT UP WITH NEED.

While health care fraud resources expended on health care fraud
investigations, civil and criminal prosecuticns have increased
during the last year, they have not kept apace with the need for
such resources.

The Federal Bureau of Investigation has made a serious
commitment tc combatting health care fraud as measured through
numberg of cases and numbers oi agent work years.

FBI health care fraud cases worked have increased

FY 93 1,518
FY 94 2,186
FY S5 2,670

FBI agent work years on health care fraud has increased

FY 93 147 FBI work years
FY 94 225 FBI work years
FY 95 253 FBI work years

The FBI estimates that somewhere between 55 and 75 percent
of the number of current health care fraud investigations involve
Medicare.

Notwithstanding this increcased commitment to health care
fraud, FBI field cffices report significant unaddressed work,
which they do not presently have the available agents to address.
Based on the rate of increase in its case load and an assessment
of the unaddressed work, ths FBI estimates 1ts agent needs in the
FY 97 to be 207, with additionzl increases in the future.

Increased Prosecutorial Commitment to Health Care Fraud
Given the past increasz in health care fraud investigations
by the FBI and others in tn2 past, the health care fraud caseload

for Department of Justice civil and criminal prosecutors also has
increased.

z00@ [od-¥10 666¢ TS 0T X¥Jd 9¢:tT QqaM 96/€0/70
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Numbers of civil matters has increased?
matters pending matters terminated
FY 93 411 g1
FY 94 712 58¢
FY 95 1,80%8 281
Numbers of civil cases has increased?
FY 93 23
FY 94 73
FY 95 60
Numbers of criminal matters has increased
matters pending matcers terminated
FY 93 621 130
FY 954 1,056 226
FY 95 1,247 454
Numbers of criminal caseg filed has increased
FY 93 105
FY 94 1454
FY 95 229

Numbers cof criminal convictions has increased

cases defendants
FY 93 73 9¢€
FY 94 103 140
FY 8§ 178 55

The projacted increasced growth in health care fraud
investigators must be met by a commensurate incre=ase in the
numbers of civil and criminal prosecutors.

To keep apace of this dramatic increase in health care fraud
workload, the number and cost of prosecutors has also increased.
For example, the following reccrds the growth of expenditures on
prosecutors handling health care fraud cases in U.S. Attorney's

1These numbers are significantly underinclusive: they do not
include numbers of civil matters or civil cases litigated by the
Civil Divisicn exclusively. Further complicating recordkeeping,
an additional code for civil health care fraud case was adopted
in Fiscal Year 1%94.

2Many civil health cars au

fraud matters are resolved in favor
of the governmen: without a case bein

ng filed.
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Offices.

1993 1594 1995
FTE 71 (54 atty) 112 (39 atty) 145 (113 atty)
Amount 56,641,340 $11,258,530 315,177,750

ADDITIONAL DOJ INVESTIGATORS AND PROSECUTORS NEEDED TO ADDRESS
HEALTH CARE FRAUD PROBLEM.

In sum, the Department of Justice has determined that we
need additional investigators and prosecutors to handle health
care fraud, the requigite positions and monies as set forth
below. These numbers represent supplements to the existing base
expenditures.

$ in Thousands

FBI investigators 207 agents $35,424
and related suppc-rt4

Prosecutors S0 prosecutors 9,306
(matching increase and related support5
in FBI investigators)

Prosecutors Cenfersnce 2111
(matching increase 2% to 3% attorneys
in HHS 0OIG L support $5,407-86,901
investicators)
or

Administration Proposal
111 attorneys & support $20,609

Grand Total $65,339

3These figures underestimate both the number and cost of
attorneys handling criminal and c¢ivil health care fraud cases
because they do not include the attorneys in the Criminal
Division and Civil Divisions in Washington who handle health care
fraud cases.

4gach agent is estimated to cost $126,000, each
clerical/administrative $51,000, and each investigative support
$88,000.

Sassumes S agents to 1 attorney, plus limited
supervisgsory/coordinating attorneys. Each attorney at a year cost
of $163K. Also assumes 1 support for every three attorneys at
$68K. '
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PROPOSAIL, FOR FUNDING INVESTIGATORS AND PROSECUTORS AT THE
DEPARTMENT OF JUSTICE:

There are three potential sources of funds for financing the
additional Department of Justice investigators and prosecutors:
Medicare Trust Fund; control account; and mandatory
appropriations from the Genz=ral Fund. As set forth below, the
Department of Justice favors a mandatory appropriation from the
General Fund for the Department cf Justice.

Should thz Medicare Trust Fund be selected, the use of these
funds would apprcopriately be limited to Medicare law enforcement
and the Department of Justice pledges to ensurs such focused use
through the adortion of FBI and DOJ cease tracking and reporting
mechanisms now used for other rsstricted funding sources (e.g.,
Three percent fund; FIRREA). Such funding surely would
facilitate Mzdicare law enforcement but would not be available
for combatting health care fraud in cther federal hszalth care
plans or private insurance olans.

The Control Account would be jointly administered by HHS and
DOJ. Yet the $10 million cap under the Administration proposal
would prevent the fund from covering the full rescurce needs of
the Department. Moreover, numercus agencies potentially may lay
claim to this Account. Finally, DOJ continues to oppose the
depositing of criminal fines into this account, because it would
deprive the Crime Victims Fund of badly needed funding.

The Department endorses a mandatory appropriation from the
General Fund to address the invastigative and prosecutorial
resources needed to fight health care fraud. 3Such funding would
be available for any health cars fraud case and would be less
administrativzsly burdensocme for zoth the Departments of Justice
and Health and Human Servicss. We recognize that the cost of
this appropriaticn will somewhat offset the savings gensrated
from enactment cf this legiszlation, but we belisve that this cost
is realistic and acceptable to 2averyone who understands the
horrendous waste - billions of dcllarse - caused by health care
fraud and we are confident that this expenditure will yield
greater recoveries in the future.

Recommendaticn:

Therefore, we recommend a mandatory appropriation from the
General Fund for the Department c¢f Justice -- not only the FBI --
of $65 million, plus base of $40 million for FBI, $15 million for
US Attorneys, and a smaller amount for Civil and Criminal
Divisions. If the mandatory appropriation from the General Fund
cannot be increased from $47 million as in the Conference Report,
we recommend funding for the Department of Justice for the
remaining $18 from the Medicare Trust Fund and Control Accounts.
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C- DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary
’"1
“hteve . JAN , l IggB Was_hingtnn, D.C. 20201
To: Nancy-Ann Min
Associate Director foy, Heqlth and Personnel
From: John J. Callahan \
Assistant Secreta o) dnslément an Budget
Re: Department of JusfAce Funding for Medicare Anti-Fraud and

Abuse Activities

As part of the reconciliation bill negotiations, the
Decpartment of Justice has requested that the Administration seek
$120 million in mandatory funds to support health care anti-fraud
and abuse activities of the FBI and DOJ. This amount includes 565
million in new funding and a base of $55 million in discretionary
funds that are currently being spent for such activities.

HHS strongly supports the provision of adequate funds for DOJ
efforts to reduce health care fraud and abuse. We also agree with
DOJ that Medicare Trust Fund monies should be available to support
such efforts to the extent that the activities relate to Medicare.
However, when Trust Fund monies are used, there must be a clear
audit trail substantiating the Medicare relationship.

DOJ has suggested two options to use as the authority for the
proposed mandatory spending. Under the first option, the $47
million  funding that is already contained in the reconciliation
bill conference report. HHS believee that certain revisions must
be made to the bill language regardless of whether it is expanded
to accommodate the DOJ proposal. As it now stands, the
reconciliation bill would allow Medicare Trust Fund moniea to be
used for Medicaid Fraud Contrel Units (MFCUs), the FBI, DOJ and
other Federal health agencies to combat fraud and abuse in public
and private health plans. The reconciliation bill should be
revised to limit Trust Fund spending only to the Medicare portion
of such investigations and prosecutions. Likewise, the proceeds
from these cases should be returned proportionately to the various
health programs involved.

Finally, to the extent that FBI and DOJ anti-fraud activities
are funded from the Medicare Trust Funds, we also question the
average cosat assumptions that are used to support the DOJ request.
The cost assumed by DOJ are much higher than HHS aspending for
similar activities in the Office of the Inspector General and in
the Office of the General Counsel.

John J. Callahan

cc: June Gibbs Brown, HHS/O0IG
Bruce Vladeck, HHS/HCFA
Debra Cohn, DOJ/ODAG




10-24-95 04:33PM  FROM O0ASPA NEWS DIV T0 945628178 P002/008
PAGE 1 .
LEVEL 1 - 1 OF 6 STORIES
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HEADLINE: MEDICARE II: ADMIN. “ATTACKS" GOP ANTI-FRAUD MEASURES

BODY:
"The Clinton administration charged (10/18) that the House

. Republican Medicare bill would seriously weaken thae government's

ability to fight $18 billion a year in fraud and ripoffs," WASH.
POST reports. The administration said that the House bill "would
undermine existing anti-kickback provisions and rules that
prevent doctors from referring patients to outside facilities
that the doctors own." HHS Sec. Donna Shalala and Attorney
General Janet Reno spoke at a press conference 10/18 "as
Democrats mounted a last minute battle against Republican plans
to reduce Madicare spending by $272 billion over the next seven
years." Reno said, “The House Medicare bill would make it more
difficult for us to prosecute medical providers for fraudulent .
conduct" (Rich, 10/19). PHILA. INQUIRER reports that -
administration expressed support for the anti-fraud measures
contained in the Senate Medicare reform bill (Zaldivar, 10/19).

CONCERNS: Administration officials said the House GOP bill
Yweakens" the government's ability to prosecute medical
facilities, hospitals and other providers "who offer doctors cash
kickbacks or other forms of renumeration in exchange for patient
referrals.” Currently, according to Reno, the law requires
federal prosecutors “to prove that '‘one purpose' of the kickback -
was to induce referral of health care business." The House bill, e
however, "'would require the government to prove' that obtaining
a referral was the most important and primary purpose, a much
higher standard of proof." 1In addition, the House bill would
“gignificantly cut back" on a 1989 anti-self referral law that
prohibits doctors from referring patients to an outside facility
in which they have a financial stake (see AHL 10/4). The House
proposal would still “apply" self-referral restrictions “to some
types of outside facilities, such as clinical labs and
occupational therapy facilities.” But home health services,
durable medical equipment companies, outpatient drug pharmacies,
radiation therapy facilities and others would be exempted.
Shalala said that the House bill would also "relieve health care
providers of the legal duty to use reasonable diligence for
ensuring that the Medicare and Medicaid claims are true and
accurate (Rich, 10/19).

GOP RESPONSE: "House Republican leaders (10/18) agreed to
toughen" the fraud and abuse provisions "to quell last minute
concerns.”™ Reps. Steven Schiff (R-NM) and Christopher Shays (R-
CT) "offered an amendment to criminalize health care fraud." The
amendment was approved unanimously 10/18 by the House Rules
Committee. sShays said, "We are going to make a lot of noise
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about this bacause fraud, wvaste and abuse ig 10 percent of the
cost of Medicare. It blows our minds to think we're not talking
about a few dollars. We're talking about tens of millions of
dollars." The House bill would now make "health care crimes such
as fraud, theft, embezzlement, false statement, bribery, graft
and illegal renumeration, including kickbacks" a federal offansa.

WISHFUL THINKING: WASH. TIMES reports that the "House GOP
leadership hopes the change will neutralize one of the most
potent arguments againgt" their reform bill. However, "despite
objections from both sides," GOP leaders "left in place"™ the
provision that makes it "harder to convict doctors and other
health care providers under a federal anti-kickback law." House
GOP leaders said they "may abandon" the anti-kickback provision
"wvhen Senate and House bills are reconcilad in confarence"

(Roman, 10/19).

REAX: A N.Y. TIMES editorial addresses the anti-fraud
measures containod in the House bill: "The problems of physician
self-referral and many of the other regulatory issues are
becoming progressively less important over time. As capitated
plans become commonplace, the issue for health care policy is
whether the financial incentives will result in too few tests,
not too many. But Medicare is likely to remain a bastion of fee-
faor-service coverage for years to come. The Republicans are
right to prune the regulation. But why can they never stop short
of exceseive leniency?" (10/19).

MEDICAID CONCESSION: House Commerce health and environment
subcommittee Chair Michael Bilirakis (FL) annouriced 10/18 that
the House GOP Medicaid plan will not repeal "existing federal
protections for the spouses and adult children of nursing home
patients.¥ The announcement "came aftar¥ Bilirakis and Rep.
Nathan Deal (R-GA) "convinced" Commerce Committee Chair Tom
Bliley (VA) "that individuals should not be forced to lose
everything because their spouse or parent requires nursing home
care" (Bilirakis release, 10/18). CONGRESS DAILY reports that
the provision had "been the focus of complaints from House and
Senate Damocrats and President Clinton." The Senate version also
contains the provisions (see AHL 10/2) (10/18).
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HEADLINE: Administration Attacks House Medicare Proposal; GOP Measure Would
Undermine Government's Anti-Fraud Efforts, Shalala and Reno Say

BYLINE: Spencer Rich, Washington Post Staff Writer

BODY:

The Clinton administration charged yesterday that the House Republican
Medicare bill would seriously weaken the government's ability to f£ight $ 18
billion a year in fraud and ripoffs of the federal health insurance program for
the elderly.

Instead of strengthening the government's hand as Republicans claim, the
administration said the GOP bill would undermine existing anti-kickback
provisions and rules that prevent doctors from referring patients to outside
facilities that the doctors own.

"House Republicans are opening gaping holes in the consumer protections
afforded to 37 million Medicare beneficiaries,® charged Secretary of Health and
Human Services Donna E. Shalala at a news conference with Attorney General Janet
Reno. -

"The House Medicare bill would make it more difficult for us to prosecute
r iical providers for fraudulent conduct against patients and the Medicare
system," Raeno said.

Reno and Shalala spoke out yesterday as Democrats mounted a last-minute
battle against Republican plans to reduce Medicare spending by $ 272 billion
over seven years. The House is scheduled to vote on the Medicare proposal today.

Doctors groups have long sought to undo some of the anti-fraud provisions
that the Republicans now are seeking to roll back. Clinton and other Democrats
have alleged that the GOP leadership cut a deal with the American Medical
Association and other doctors' groups in order to win their support for the bill
as a whole. The AMA said some of the GOP provisions are merely an effort to
correct "regqulatory overreach" and bring "common sense into the regulation of
medicine."

For example, an AMA spokesman said, if a community needs some equipment whicly-
is not otherwise available and not likely to be provided by a commercial group,
there is no reason why local doctors should not be allowed to build a facility
for it and refer patients to it -- yet in some cases the impact of the existing
lav is that the equipment is never made available.

House Ways and Means Committee Chairman Bill Archer (R-Tex.) took sharp issue
with charges that the GOP is weakening anti-fraud enforcement.



10-24-95 04:33PM  FROM OASPA NEWS DIV T0 94562878 P005/008

PAGE 4
The Washington Post, October 19, 1995

“Tha GOP Medicare bill powerfully clamps down on fraud and abuse," Archer
said yesterday.

"one, we create 37-million new anti-fraud agents by empowering senior
citizens with the right to collect rewards based on fraudulent errors they find
on their bills. Two, we double civil penalties® againast fraud.

"Three, we create new criminal penalties for those who fraudulently abuse the
Medicare program.”®

These new penalties were added Tuesday night. .
“Four, thanks to a bipartisan amendment, we provide $ 515 million to enhance
and increase."

Finally, he said, the bill provides added funds to Medicare for
state-of-the-art software to help fight fraud.

Among the major GOP initiatives criticized yesterday by Reno and Shalala, and
earlier by HHS Inspector General June Gibbs Brown:

* The bill severely weakens the government's hand in prosecuting medical
facilities, hospitals and other health care providers who offer doctors cash
kickbacks or other forms of remuneration in exchange for patient referrals.
Forme of disguised kickbacks can include "consultant feea” and "Yresearch
grants,”" but actually may be simply rewards for referring patients.

such payments can be prosecuted under the criminal anti-kickback statute
which federal prosecutors view as difficult to enforce. Reno said that "existing.
law requires the government to prove that 'one purpase' of the kickback was to
induce referral of health care business. The language of the House bill would
require the government to prove" that obtaining a referral was the most
important and primary purpose, a much higher standard of proof. Reno sald that
"wyould place beyond the reach of prosecution many kickbacks."

* provisions in the GOP bill significantly cut back on the scope of a 1989
anti-self referral law that restricts doctors from referring their patients to
an outside facility with which they have a "financial relationship." sShalala .
said studies had shown that doctors who own a laboratory or clinic order more

tests and services for their patients than are received by Medicare patients in
general.

Under the GOP bill, the ban still would apply to some types of outside
facilities, such as clinical labs and occupational therapy facilities. But the
ban no longer would apply to facilities in which the doctor had a financial
interest, such as home health services, durable medical equipment companies, .
radiation therapy facilities, outpatient drug pharmacies, firms providing @
prosthetics and orthotics, and several others.

Archer said the bill also "keeps provisions where there is evidence of
abusive investment and referral arrangements."

+ In addition, the bill would relieve health care providers of the legal duty
to use reasonable diligence for ensuring that the Medicare and Medicaid claims
are true and accurate. This means training employees on how to submit correct

1
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and accurate bills, supervising what they do and tha like. Removing this

requirement "will have the effect of increasing the government's burden of
proof" in false claims cases, Shalala said.

GRAPHIC: Photo, DONNA E. SHALALA REP. BILL ARCHER
LANGUAGE: ENGLISH |

LOAD-DATE: October 19, 1995



10-24-95 04:33PM  FROM OASPA NEWS DIV T0 84562878 P007/008

PAGE 7.
LEVEL 1 - 4 OF 6 STORIES

Copyright 1995 Reuters, Limited

October 18, 1995, Wednesday, BC cycle
LENGTH: 574 words

HEADLINE: House set for decisive vote on Medicare reform _-’5
BYLINE: By Joanne Kenen
DATELINE: WASHINGTON

BODY:

House Speakar Newt Gingrich Wednesday predicted victory when the
Republican-controlled chamber votes on historic changes in the 30-year-old
Medicare program for the elderly.

Gingrich said he was still working to win over some Republicans before the

Thursday vote, particularly those from rural areas worried about how payment
arrangements might affect hospitals in their districts.

"I think we will have the votes to pass Medicare," Gingrich said. "Rural
America has alwvays gotten far less money out of Medicare than big cities...We

are working very hard to change that and have a fair program for every
American.”

Republicans after a flurry of last minute meetings agreed Wednesday night to
accomodate rural lawmakers, aiming to make less populated areas more attractive
for private health plan expansion by guaranteeing higher payments for Medicare
patients.

Asked whether the party now had the backing of the rural bloc, Wisconsin
Republican Steve Cunderson told reporters Wednesday night: "We do now."

Attorney General Janet Reno and Health and Human Services Secretary Donna
Shalala denounced the Republican bill at a Justice Department news conference,
saying it would make it more difficult to prosecute fraud and other abuses.

"This would seriously undermine our efforts," said Reno, who has made

health-care fraud one of her top priorities, while Shalala warned it "would open’
the floodgateas to waste, fraud and abuse."

Republicans did move to incorporate stronger fraud rules, including criminal
penalties, in the bill Wednesday. And they dropped a few provisjons- like a
guarantee that Medicare would cover anti-nausea drugs for cancer patients- that
had made it into the earlier versions of one but not both of the committees that
had worked on the legislation.

Republicans say they are patching up the financial holes in the social safety
net for the elderly and disabled and keeping Medicare alive for the coming baby
boom generation.

"It is innovative, bold and long-term," House Ways and Means Committee
Chajrman Bill Archer, R-Texas, said of the bill his committee drafted.
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Democrats accuse Republicans of ripping the social safety net to shreds and
raiding health care for the vulnerable to pay for tax cuts for rich.

"They're not preserving Medicare. They're filling a great big hole in our
nation's wallet® created by the tax cuts, charged Massachusetts Democrat Joe
Moakley.

4

Democrats have been trying to rally the public against the Republican plan
but have never had high hopes of turning the tide in the House. They failed to
get major changes in the final version of the bill before the House Rules

committee Wednesday, and they are unlikely to fare much better when they offer a
substitute bill during the debate Thursday.

1
A more likely scenario is a presidential veto followed by a compromise with
the help of Senate moderates.

The House and Senate bills differ slightly but both aim to cut projected
Medicare spending by $§ 270 billion, or 14 percent, over seven years.

In the House, Medicare will come to a vote Thursday as an independent bill
and will later rolled into an overall budget bill. The strategy is to try to '
separate Medicare savings from the tax cut in the public eye, although it also ..
puts the spotlight on members of Congress who may be voting for cuts to -
hospitals back home.

The Senate will wrap Medicare into its big budget bill, and the vote could
come late next week.

LANGUAGE: ENGLISH
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THE REAL COSTS OF FRAUD AND ABUSE

While according to The Washington Times (10/13/95) the House Leadership "place low priority on

Medicare crooks," the Clinton Administration continues to crack down on waste, fraud and abuse in the
Medicare and Medicaid programs. According to the General Accounting Office, fraud and abuse added 10
percent -- of $17 billion -- to the cost of Medicare last year. And the health of the 37 million Americans
who depend on these programs is compromised with every fraudulent scheme.

A few examples clearly illustrate the costs of fraud and abuse on our health care system and the real

successes that come with tough enforcement.

National Medical Enterprises, Inc. National Medical Enterprises (NME) admitted and treated
patients unnecessarily, kept patients hospitalized longer than necessary in order to use up available
insurance coverage, billed federal programs multiple times for the same service, billed federal
programs when no services were actually provided, and billed Medicare for payments made to
doctors and others that were intended solely to induce referral of patients.

The Results: NME recently agreed to pay $324.2 million in damages and penalties to resolve the
fraud case against them.

Caremark International. Caremark International, a Northbrook Iilinois home health care chain
gave bonuses to doctors to refer Medicare and Medicaid patients to the company's facilities.
The Results: Caremark agreed to pay $161 million in fines and penalties.

ABC Home Health Services Inc. ABC Home Health Services Inc. of Brunswick Georgia (now
known as First American Health Care of Georgia) is one of the largest private home health care
firms in the country. ABC has been accused of submitting fraudulent cost reports to Medicare
between 1989 and 1993. The company has been accused of billing Medicare for personal airplane
trips, maid service for an executive's private condominium, a lease on a BMW for an executive's son,
political contributions and ghost employees. [St. Petersburg Times, 8/26/95]

The Results: ABC was indicted in August on 82 counts of defrauding Medicare.

Robert Kuncl. Robert Kuncl is a retired electrician living in Chicago. In 1986, Mr. Kuncl's doctor
implanted a cardiac pacemanker in his chest that had no visible namebrand, no serial number, and no
expiration date. Eventually, Mr. Kuncl's doctor admitted that in return for implanting this
pacemaker, he received the services of a prostitute, a free trip to Hawaii, and other forms of
kickbacks.

The Results: The doctor, the pacemaker dealer and nine others were convicted of fraud.

Dr. Sunil Lahiri. As part of a kickback scheme, Dr. Lahiri, an oncologist in California, gave
patients numerous and unnecessary prolonged infusions of chemotherapy and repeated blood tests
and vitamin injections.

The Results: In December 1994, an HHS administrative law judge found that "[Dr. Lahari] severely
inconvenienced these patients and caused a significant deterioration of their quality of life at a time
when their life expectancy was very short . . ." Dr. Lahari has been permanently excluded from the
Medicare program.
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STATEMENT OF ATTORNEY GENERAL RENO
ON HEALTH CARE FRAUD PROPOSAL
PENDING IN THE HOUSE OF REPRESENTATIVES

OCTOBER 18, 1995

I am concerned about provisions in the House Medicare
bill that would make it more difficult for us to prosecute
medical providers for fraudulent conduct against patients and
the Medicare System. These provisions are wholly
inconsistent with the Senate bill, which would facilitate our
law enforcement efforts against healtﬁ care fraud that harms
us all, and particularly those most vulnerable. |

I understand that some Members of the House have
indicated that law enforcement should not be criminally
prosecuting health care providers. I believe health care fraud
is so detriméntal to the health and pocketbook of Americans,

that I made health care fraud one of my major initiatives. I
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believe perpetrators of health care fraud should not be
immune from criminal prosecution because they commit their
crimes in a doctor’s office, in a board room, or in a
laboratory, rather than in the street. White collar crooks who
pay or take kickbacks in health care endanger the health of
patients and steal money from all of us.

Experts estimate it may cost Americans as much as $100
billion a year. That is why we need; stronger, not weaker,
provisions in the House bill. The Senate bill, under the
leadership of Senator Cohen and with bi-partisan support,
provides those strengthened provisions.

Particularly at this time, when we need to preserve every
Medicare Trust Fund dollar, we cannot allow Medicare
money to be spent on bribes paid to doctors and others as

inducements for the referral of Medicare patients. Even more

importantly, we cannot allow financial inducements to corrupt
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the professional judgment of medical: providers -- providers
who Americans have been taught to trust. Decisions which
physicians make day in and day out -- whether and where to
hospitalize a patient, what laboratory tests to order, what
surgical procedure to perform, what drug to prescribe, and
how long to keep a patient in a psychiatric facility -- affect the
health and well being of our elderly parents and of our
children. Allowing those decisions to be made under the
influence of Kickbacks would be wrong.

The House bill would place a very high, additional
burden on the government in its atter;npts to pr'oseéute those
who pay or receive kickbacks for the purpose of inducing the
referral of Medicare business. Existing law requires the
government to prove that "one purpose” of the kickback was
to induce\ thé referral of health care business. The language

of the House bill would require that the government prove
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that the payment was made for "the significant purpose of
inducing" the referral--language that would immunize
arrangements that are dressed up to disguise the payor’s
motive. This wbuld seriously undermine our efforts and
would place beyond the reach of prosecution many kickbacks
which are calculated to induce referrals and which adversely
affecting the judgment of medical providers. From the
perspective of federal law enforcement, and, I believe, from
the perspective of patients who seek their doctors’ advice, this
is not an acceptable result.

Ultimately, this isn’t a choice between prosecuting
violent crime and health care fraud: Both of them do real
harm to real people and deserve vigorous enforcement action.
I hope that the House legislation willlsupport, not undermine,

our efforts. *
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Thank you very much for this opportunity to discuss the
health care fraud provisions of H.R. 2425.

The Attorney General in 1993 named health care fraud
enforcement her number two initiative, behind violent crime.
Since then the Department of Justice has had a coordinated health
care fraud enforcement program, which involves increased
resources, increased investigations and prosecutions, greater
cooperation among investigative and regulatory agencies, and
coordinated use of all available sanctions -- criminal, civil,
and administrative.

The Department of Justice has a very active health care
fraud enforcement program. We believe it would be seriously
undermined by certain of the bill's provisions.

Section 15104: Voluntary Disclosure Program. This Section

would mandate the establishment of a voluntary disclosure
program. Since the Inspector General of HHS recently announced a
pilot voluntary disclosure program, in conjunction with the
Department of Justice, we question the need for this provision.
This Section provides that the Secretary of HHS may waive,
reduce, or mitigate any sanctions against individuals who make
voluntary disclosures, including statutory sanctions which
include criminal remedies. As noted above, the Attorney General
has the exclusive authority to enforce federal criminal laws.
Accordingly, the Department of Justice opposes this provision.
We also do not endorse the provision in Section 15104 that

would bar qui tam actions under the False Claims Act against
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entities or individuals who make disclosures with respect to acts
or omissions which constitute grounds for imposition of
enumerated sanctions. First, the False Claims Act already
provides a reduction of liability of any person or entity where
that person or entity has voluntarily disclosed wrongdoing to the
government and satisfied other statutory criteria. Second, even
if such a restriction were appropriate, the statute as drafted
would presumably prohibit gui tam actions where the allegationé
of wrongdoing were not disclosed but somehow were related to the
matters disclosed. That result is not warranted and unwise.
Finally, modifications of the gui tam provisions, if any, should
be done in the context of amendments to the False Claims Act
generally and should not be limited to voluntary disclosures
involving health care fraud. |

Section 15106: Consclidated Funding for Anti-Fraud and

Abuse Activities Under Medicare Inteqrity Program. Although

Section 15106 is rather complex, it seems that this Section would
create a Fund consisting of monies from the following sources:
monies currently used by the Health Care Financing Administration
to fund the anti-fraud activities of the Medicare carrier and
intermediary Fraud and Abuse Units; proceeds of administrative
penalty actions; criminal fines; and penalties and damages (after
restitution and relators' awards) recovered under the False
Claims Act. gprsuant to the bill, these funds would not be used
to supplement.the health care fraud enforcement activities of law

enforcement agencies. Rather, the funds would be used to "enter



lgoog
10/18/95 WED 15:07 FAX 202 514 5331 PUBLIC AFFAIRS

into contracts with private citizens" for the review of
activities of providers, audits of cost reports, education of
providers, beneficiaries, and others.

The Department of Justice has several concerns about this
Fund for private anti-fraud activities. First, by establishing
an Anti-Fraud and Abuse Trust Fund to finance private contractors
but not law enforcement and federal health care program agencies,
the bill arguably could be read to transfer to private
contractors traditional law enforcement responsibilities,
although we doubt this was the sponsor's intent.

Second, although the need for funding for federal health
care fraud enforcement efforts has grown, the bill provides
funding for private entities but no funding for law enforcement
agencies. The number of health care fraud prosecutors and
investigators simply has not kept pace with the dramatic increase
in the number of criminal and civil health care fraud
investigations and prosecutions presently handled by the
Department of Justice. This problem will only grow ﬁore acute in
the future. For example, the Federal Bﬁreau of Investigation has
1760 health care fraud matters under investigation, up from 1051
in 1993. 1In addition, the Department of Justice receives health
care fraud cases from numerous agencies other than the Federal
Bureau of Investigation, such as the Department of Health and
Hunan Serviceﬁ ("HHS") and the Department of Defense as well as
private insurérs. Further exa;erbating the demand on resources,

the bill itself imposes expanded duties upon the Department of
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Justice and HHS, such as the requirement that all requests for
special fraud alerts be investigated and acted upon. The
efficacy of any health care fraud enforcement program depends on
adequate resources for law enforcement.

Our third concern involves the source of the funds for the
new Anti-Fraud Fund. Specifically, the Department of Justice
does not endorse depositing criminal fines into the Fund.
Criminal fines are not presently deposited into the Treasury but
rather into the Crime Victims Fund to be used to assist and
compensate victims of crimes all over the country. We do not
support diverting fines from this critical law enforcement
activity.

Bection 15108: Establishment of Health Care Anti-Fraud Task
Force. This Section requires the establishment of a Health Care
Anti-Fraud Task Force, which would have a separate "accounting of
its finances," and have a separate staff, distinct from the rest
of the Department of Justice components. The Attorney General
would be regquired to consult with an Advisory Group in connection
with the establishment of the Task Force. We believe that it is
unnecessary to separate the Department's health care fraud
enforcement effort fromlthe rest of the Department's enforcement
activities in this manner. Such a structure represents an
unnecessary administrative burden that could serve to detract
from our overall enforcement efforts. By mandating fully staffed
operational segments of the Task Force, the proposal limits the

discretion of individual United States Attorneys to respond to
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changing investigative and prosecutorial needs, which may vary
greatly over time and between judicial districts.

Moreover, the proposed structure risks disrupting the
present health care fraud enforcement effort which has had so
many demonstrated successes. The Attorney General in 1993 named
health care fraud enforcement her number two new initiative,
behind violent crime. Since then, the Department has had a
cocrdinated health caré fraud enforcement program, headed by a
Special Counsel for Health Care Fraud reporting directly to the
Deputy Attorney General. The Special Counsel has been chairing
an Executive Level Health Care Fraud Policy Group which has been
meeting monthly since November, 1993 to coordinate the health
care fraud efforts of ﬁhe Department of Justice and HHS. As part
of this effort, the Department of Justice has increased its
investigations and prosecutions, facilitated greater cooperation
among investigative and regulatory agencies and coordinated the
use of all available sanctions -- criminal, civil and
administrative.

At the local level, every United States Attorney's Office
has a criminal and civil health care fréud coordinator. They
lead health care fraud Qorking groups in all judicial districts
experiencing significant health care fraud. These groups allow
all federal and state agencies working on health care fraud
enforcement cgllectively to share information on emerging
fraudulent schemes, develop joint enforcement strategies, and

decide priorities. Changing this successful law enforcement

1
i
i
i
i
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structure to create a separate nationally based health care fraud
task force would be counterproductive and risks omitting
particular agencies with strong records of health care fraud

enforcement.

Section 15212 (c): limiting Imposition of Anti-kickback
Penalties to Actions with Significant Purpose to Induce

Referrals. This Section would overturn case law interpreting the
Medicare anti-kickback statute and serve to heighten the
government's burden of proof in criminal anti-kickback
prosecutions.

Kickbacks are pernicious because they corrupt the medical
providers' decisionmaking, often replacing profit for patient
welfare. Kickbacks have lead to grossly inappropriate medical
care, including unnecessary hospitalization, surgery, drugs,
tests and equipment, at great additional expense to the American
consumer and taxpayer.

The courts have interpreted the Meéicare anti-kickback
statute (42 U.S.C. 1320a-7b) to prohibit the payment of
remuneration if “one purpose" of the payment is to induce
referrals of services which are paid for by Medicare. United
States v. Creber, 760 F. 24 68 (3rd Cir. 1085). See also Upited
States v, Kats, 871 F.2d 105 (9th Cir., 1989); United States V.
Bay State Ambulance, 874 F.2d 20 (1st Cir. 1989). In light of
this interpretation of the criminal intent element of the
offense, the government is charged with the burden of proving

beyond a reasonable doubt that one purpose of a payment is to
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induce referrals. As with many intent based prosecutions, the
prosecution must often rely on circumstantial evidence to prove
‘the intent required by the statute.

To further heighten the prosecution's burden of proof, as
would occur upon enactment of Section 15212(c), would seriously
undercut the government's health care enforcement efforts in the
anti-kickback arena. To reguire the government to prove that the
remuneration was paid for the "significant purpose of inducing”
referrals, is tantamount to immunizing a range of conduct which
was, in truth, intended to induce referrals. Morecover, the
phrase "esignificant purpose" is vague and will result in
unnecessary and burdensome litigation. 1In sum, the proposed
amendment will seriously undercut our anti-kickback enforcement
efforts.

Instead, we believe Congress should be expanding our anti-
kickback authority to cover the inducement of the referral of
business that is paid for by any government health care program
and to provide a civil anti-kigkback remedy. Our anti-kickback
enforcement efforts have confronted significant obstacles because
of the limited coverage of the current Medicare/Medicaid anti-
kickback statute. Defense counsel routinely argue that the
statute does not apply unless the majority or totality of a
provider’'s business is paid for by Medicare/Medicaid. They also
contend that the absence of an explicit civil anti-kickback
remedy limits the government's opportunities to recover damages

and civil penalties. To rebut these arguments, kickback
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prosecutions now require extensive prosecutorial resources.
Nevertheless, we were able to prosecute and settle two major
anti-kickback cases in the last year obtaining convictions and
settlements of $379 million in one case and $161 million in the
second case, which returned significant savings to the Medicare
Trust Fund and the Treasury. To limit our ability to bring such
cases, rather than to strengthen our'statutory.authority, would
seriously impair our health care fraud law enforcement efforts.

Section 15215: Issuance of Advisory Opinjions. This Section
requires the Secretary of HHS to issue advisory opinions
concerning, inter alia, what constitutes a violation of the
criminal Medicare anti-kickback statute. The Department of
Justice opposes this provision on both legal and practical
grounds.

First, the Department of Justice has the exclusive authority
to enforce all federal criminal laws. This auvthority extends to
all prosecutorial decisions, including those based on the
Medicare anti-kickback statute. In that regard, the rendering by
an agency other than the Department of Justice of opinions
concerning the prosecutive merit or lack of prosecutive merit of
a particular case would be beyond that agency's authority.
Furthermore, we feel that it would be inappropriate for the
Department of Justice to defer to another department's judgment,
such as HHS, regarding what constitutes a prosecutable case under

any criminal provision of the United States Code.
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Second, we believe that the rendering of advisory opinions
is generally ill-advised. This is especially true where, as in
the instant case, a violation of the statute depends on proof of
a knowing and willful intent to do the act proscribed. For
obvious reasons, a putative defendant's presentation of the
Yrelevant" facts is apt to be slanted and incomplete and,
therefore would be a ﬁoor basis on which to render a prosecutive
judgment. Aassuming that HHS is not going to conduct an
investigation of each advisory opinion request which is filed,
the prosecutor will, in all likelihood, have inadequate
information on which to base his or her decision.

Third, we are concerned that advisory opinions would produce
unnecessary problems in the context of a subsequent criminal
and/or civil prosecution by introducing additional factual issues
into these cases relating to the interpretation and applicability
of the advisory opinion at issue.

In sum, we believe.that the rendering of advisory opinions
would immunize the.indiQiduals who committed the conduct to which
the opinion relates, and would engender complex litigation in
other cases in which the defense would rely on advisory opinions.

Thank you for the opportunity to_provide our views on these

important proposals.
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SAMPLE HEALTH CARE FRAUD KICKBACK CASES

ni v ion ical E rises Psychiatric Hospi In¢,, U.S. Dist. Ct. for
the District of Columbia, Cr. 94-0268.

National Medical Enterprises Psychiatric Hospitals (NME) pled guilty to two separate
felony Informations, which charged that NME subsidiaries bribed doctors and other
referral sources to refer patients for admission to NME psychiatric hospitals and
substance abuse facilities and, in one instance, to an acute care hospital. Paid $379
million to settle government claims.

United States v. Caremark Inc,, U.S. Dist. Ct., ED Ohio.
United States v, Caremark Inc., U.S. Dist. Ct., D. MN, Cr. 4-94-95,

Home health care chain paid doctors through consulting agreements and other
arrangements to refer patients - pled guilty to kickback violations. Paid $161 million
to settle government claims.

United States v. Greber, 760 F.2d 68 (3rd Cir. 1085).

40% referral fee to doctors who ordered cardiac monitors - Defendant convicted of
kickback violations.

United States v, Kats, 871 F.2d 105 (9th Cir., 1989).

Lab owner who kicked back 50% of Medicare payments for referrals from medical
services convicted of kickback violations.

United States v, Bay State Ambulance, 874 F.2d 20 (Ist Cir. 1989).

Hospital official who received payments from ambulance service convicted of
kickback violations.

Robert Kunel. In 1986, Robert Kuncl, a retired electrician from Chicago, had a "mystery
pacemaker” implanted in his chest. One could not determine the brand, serial number, or
expiration date of the device, Mr. Kuncl’s cardiologist later admitted that he received the
services of a prostitute, a trip to Hawaii, and other types of kickbacks from the pacemaker
dealer. The Resulfs: The doctor, the pacemaker dealer and nine others were convicted of
misbranding pacemakers, changing their expiration dates, giving kickbacks, and/or
overcharging.
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GOP Medicareé bill seen to favor fraud

By Nancy E. Roman
THE wASHNATON TIMES

Under the House Republicans’
new, more lenient standard for
prosecuting Medlcare kickback
cases, the government would
likely have lost the two largest
fraud cases in history and the $560
million recavered (rom them, fed-
eral legal experts say.

Sources have sald that under the
House GOP Medicare bill. the fed-
ersl government will Jose about
one Quarter of all it recovers in
Medicare-fraud cases. Last year, it
recovered $550 million. The Con-
gressional Budget Qffice (CBO)
has estimaied the cost of GOP
changes that soften anti-kickback
and self-referral laws to be 31.1
billion over seven years.

Democrats have latched onto
thia soft spot in the GOP Medicare
reform propesal and plsn an all-
out offensive agsainst the fraud
provision g5 it heads to the floor
wmorrow.

At a press driefing scheduled
i for nday, Attorney Gencral Janet
‘Reno is expected to highlight s
provision that would make it
harder for her department to pros-
ecute providers who accept kick:
backe.

The Republican plan to reform

Medicare by expanding choices
lor the elderly while saving $270
blllion over seven years is ex-
pected to pass with almost al} of
e House's 233 Republicans.
i But the GOP's decision w in-
‘qease the burden of proof in
¥cdicare kickback cases has
ought an onslaught of criticism,
®fue from within ite own ranks.

! "We are going to claim a certain

mount of savings through elimi-

ntng fraud,” sald Rep. Steven H.

Ichiff, New Mexico Republican, @

krmer prosecutor who fought to

wengthen the provisions. “To
uke that claim stick. we need
frong fraud provisions. 1 don't

Nnk we've done it

| Government prosecutors have

ted Caremnark as a recent exam-

e of a case that cauld not heve

wn won under the new law,

Caremark pleaded guilty in

Ine I paying Mickbacks 1o doc-

s who steered patients (0 its ser-

tes, such as administering intra-

wous drugs or liquid nutrition 10

By Nanc¥ E. Roman
TwE SmBHING TON NWES

Rep. Steven H. Schiff, New
Mexico Republican and former
prosecutor, said the fraud and
abuse provisions in the GOP
Medicare reform plan would
make it harder to prosccute
Medicare fraud.

“I suppart che GOP Medicare
reform generally, but the frand
and abuse provisions are woer
fully inadequate,” he said,

Mr. Schiff worked as a pros-
ecuter in Bernalillo County,
N.M.. from 1981 to 1989 and now
serves on the House Judiciary
crime subcommittee. He has
two main problems with the
GOP proposal:

o It [ails 1o criminalize Medi-
care fraud.

eIt raises the threshold of
proaf necessary o coavict 4
doctor, hospital or other care
provider under federal anti-
kickback statutes.

“Very simply. that will make it
more difficylt ta prosecute kick-
back cases.’ Mr. Schiff said.

Under current law, prosecu-
tors must prove oply that “one
purpose” was to induce a kick-
back. Under the GOP overhaul,
ir would have to be “the signifi-
cant purpase.”

Mr. Schiff said he is the No. 2
Repuyblican op the Judiciary
crime subcommittee but po one
hag ever mentioned to him any
problem with the existing sten:
dard,

"It makes {t censiderably

Republican ex-prosecutor upset
by handling of program’ abuse

more difficult © prove fraud,
but, more importantly, without
any reason (hat ] can see,” he
aa(d.

Mr. Schiff said he has unsuc-
cesgfully lobbied the Republi
can leadership to change the
anti-Kickback statute and to
criminalize Medicare fraud.

Lagt month he introduced a
bill that would:

s Better coordinate anti-fraud
enforcement among federal
agencies and within the states,

® Prevent practitioners who
have becn barred from the
Medicare program for reasons
such as false billing from re-
entering Medicare,

® Make Medicare fraud a
erime. Most Medjcare fraud
now is prosecuted under star-
utes prohibiting wire and mail
fraud,

The GOP propossl incorpo
rates the first provision and ad-
dresses the second concern but

" does not meke Medicare fraud s

crime.

House Speaker Newt Ging-
rich has said he does not want to
criminglize Medicare frand un-
til violent criminals and drug
dcalers are off the streets.

“That s the cxact same sala-
cious reasoning that is being
used 1o try to turn drug pushers
and burglars loose,” Mr. Schifl
said. “Of course we need to take
murderers and raplsts off the
street. But significant white-
collar criminals need to go 0
prison also.” ’

patients with cancer, AIDS or
other serious illnesses.

Caremark mede weekly pay-
ments to doctors who referred pa-
tients to its services. The pay-
ments averaged about 375 per
atient, and some docrors earned

“az much 25 $80,000 a year from the

kickbacks. The kickbacks were
disguised as research grants and
billed 10 Medicare and Medicaid.

according to government doc-
umenta.

Caremark agreed to pay $85.3
million in restitution to the federn)
government, $44.6 million to com-
fensarz states for overbilling Med-

caid, and other civil penalties and
fees bringing the total sertiernent
0 $161 million.

In 1994, National Mcdical En-

terprise (NME) pleaded guilty on

eight criminal counts and agreed
10 pay $379 million in fines and
restitution. The Justice Depart-
ment had charged the company
with patient abuses including
~keeping patienes longer than was
necessary™ 10 collect insuranca,
billing for false dlagnases and de-
nying patients necesaaty services.

Gerald B. Stern, special counsel
for health care fraud for the Jus-
tice Department, said yesterday
clrcumstantigl cases like Care-
mark and NME will be much
harder o win If the GOP proposal
becomes law. “You end up doing &
mathematical argument; Wag over
SO percent of the intent for this
purpose?” he s8id.

Another Justice Departmentof-
ficial, who requested anonymity.
said Caremark’s fraud would have
been impossible to proeve under the
new GOP standard.

The anti-kickback statute
makes it a crime to knowingly and
willfully offer or receive anythlng
of value {n exchange for the refer-
ral of Medicare or Mediceid busi-
ness. Courts have interpreted it o
bar payment if “one purpose™ of it
is to induce referrals of services
paid for by Medicare.

The GOP bill would require it to
be “the significant purpose,”
which Is much harder to prove in
court.

The American Medical Assocl-
ation lobbied for the change. “Itis
appropriate  make 8 clear dis-
tinction between wrongdoers and
those who are appropriately refer-
ring patiants based on what wijll
best serve the patient's needs’”
said an AMA lawyer who re-
quested anonymity.

Rep, Tom Caburn, Oklahoma
Republican, an obstetrician who
helped to draft the anti-kickback
language, ssid the lsw was
changed to make jts legal standard
consistent with those in other anti-
kickback laws, Jike those affecting
housing..

June Gibbs Brown, inspector
general of the U.S, Department of
Health and Human Serviceg, has
testified that “for the vast major-
ity of present-day kickback
schemes, the proposcd legislation
would place an insurmountable
burden of proof on the govern-
ment.”
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Whnese
*Shacikled to Bed,’
Congress 1z ‘t'old

Mr. Deston, 34, wus the hadoll
wtiness last sommer mt 8 henrtng on
heslth care troud and sbuse befors
the Haise subcommitiee an criow
and criminal fasaice, Mr. Dealon irs-
nhed ol ol age 17, while sudfering
from depression, he vohsetarily
enirred Brockhaven Pavilion He
Bave Wi promum: Early tn his tay,
& murse noticed 8 atebook of poeoss
be had writien. Deciding they were
“inapproprisie,” ehe confiaceied
thern, and he became angry. Hia
dociera respornded by Raving Aten
sirapped (0 i bed, teRing hiv Jamilly
at this was dore (o7 hig 3afety.

Al varicus polnee e his hghly
smatioral testimony, he s06d .

"1 was secured 10 my Sed by A Y
Sody neiting ~ from fual beiow my
wech (0 my ashivs.

Q71 wis refvaed dasic uman dig-
wly = not gllowed ourside for »
Svvath of fresh air (ov acerty § yesr.
1 had o gs no handihales, fo
pate on e beck

“1 sle, giepe, bathed, attended Do
perscnal hyyglene, changed ciovhes,
endured Lhernpy end  eliminated
wasie shackiod [0 my bed™

95 wan held i bonds ge fov tnsar.
ance maney, un abuse which should
nod De asllowed to happen In Amer-

Once bis azurence compan re-
fused 10 make further payments, Mr.
Deston testilied, he wep relessed
from (e hospila) and spdered w0 »
state institution. There, doctors Sev
ermined 1thal he way ptt In need of
hospiiaiization, and he was rebasod.

In & fon. 17 ferter to My, Andrewn,
Mr.Smit stated that Md climls, ihe
dociors, would Lale action sganst
Mr, Deslon aniess he peid $14,900
redress damapee (hey say ANy sof-
(e7ed 43 a reqult of Mo Congresifenal
estimony, Mr, Smih asseris that by
sesiityng belere Congress, Mr. Dea-
ton viclated the IS

.I—Q;cﬂn;r;izing Risks
For Patients
$r, Destion wes nol the only for-

- mer patiemt jo epsak oul In thelr

i, the Dallas poychiairisg acomse
Mark Reslle, 36, of aander, saying
e 1004 scuemLances tha( the ~doc-
(ors whiehl treated MM received o
19,000 bonas for each bed hiNed over
Lhe Chriaimas hotiday.” The dectors
ateo ercuse Bamning Ly, 2, of
Hbeling (Aem in wciementa 1o re
porsare from The Daflaa Merning
News and Business Weelt,

Mr. Rotelle hos denied making
ey much etatementa Mr. Lyon sald
he wop released i Labilicy for
orior tr Ne k
with Nstionat Mediea) Enterprues,

18 an iInterview (ast yeas brfore he
scttied wity e hospilal chain, My.
Rotefla adid TAat as & 16yenrold e
hod been upwd pver his parenis”
@voroe snd would occasionally ship
school. He and ha mother »
ofien, he Mid, 5o she Look him o »
peychiatriss. Alonost defore by knew
W, he wa) cornmitied 1o Brochhaven
where, be 043, he was hept againgd
his wifl for 16 montha,

Dustng thal time, be 3258, he way
et Gown by a Dve- of six-man
paythtatric emergenty [eam for
“borsng ermmd” with his room-
male and other such Infreciiona.

Mr. Rotedla haq fuisd & counierwul
againsl the 10 prychalrisis, com-
platning of this treasavent, which by

shachhed for cight dsys. Mospisal
records state (ha¢ Me, Rotelln had
Secn “out of comeol”™ Dy. Wood &8
president of (he American Sodety
for Adolcscert Prychialry. Through
Sy, Smih e decined to com mem,
and a spoleaman for the eociety said
W had not addremed the Iasues i the
Brookhxven case.

[ ] '
Referral Fees
And Bonuses

A division of Netlonal Medical En-
(ovprisen, N.M.E, Pevehlatric Hosple

_ Nedtrants Mr, Morterty aald bt &id not plan

10 countenmat on the action brought

Nave geen g0 much abuse in cur
paychiatric instituaiona, 10 see now
whal would appes (0 b¢ aa atune of
o legal sysiem in » way that could
work ngainst the hind of reformm we
worked s hard for.”

Yhe Chalr

oic o dvring the teie 1OV ¢ end
eurly Wd hee yrt foped criminel
Ourgre. N..L. e soe prid mos
of Mo prychiotric howitale and
otafled new mongpemenl.

Bert fotrid scton has Beewm laken
04t arry of v den sors and henith
40¢ workers,

M1, Aleaw, & former “admvinteirs-

Severa) oher Brockd pae
tiemis hove charped b almilar saita
e Da pehl

apreemest whh Notkcnal Medical
Ealerprises that ncluded an sgree
menl (hat M would rot apeel pudlic-
1y adout the caae.

“Look,” Mr. imitk sald, “IND v a
Sreach of contract. I1°s o0 simple e
ther™

Chrixtl Sulibech, ik

»ey

Iy that
thry were fevirsined theve for veehs
or sometimes monthe al & Ume. Ace
wding 1o the N dard fer
Amenican hospialas st by the Joins
Commuaton 0 Atsrodilation of
Heahhcare  Orgasizations, o«
fraimsare o be uned on
" 18 il

pen-
el courae) lor Natlena) Medies)
Enterprises, said i1 wop her beget
D 1oy the og aW
prechude bir, Deaton’s lesitfyimg be-
fore Congreas. As for he dociors”
iy, ide sald, “'We havy not hed an
oppoTiunity to study this new Wigs-
14an 50 Camnol commnt.”
Repivseniative Oaries £ Scw-
mey, the Prockiyn Demotrat who
hewded the subeom mitice whes Mr,
Deaton testilied, snsd: “"The sctlon
by the doctors iy the height of hard-
Peaded arrogance, M's posaitle 2
wils cali them in for on explanstion””
Mr. Andeews 1010 the doctors
ctuld visim no preseciion from Lhe
NME. aprecment and referred (he
letder (0 1he Unlted Siates ALiormety’s
office. Laweniorcement afficials
sajd the office wae delermining

-MM’QN hiter volated Pederut
v minal sleiues olmed ¢! prewsciing
Corg/ese v.2) witnesstn. Mormally.
. emch sritaried are gronied
ty ‘ans) scifon.

[ ty av p
and ¢ d A guickly as poesidl

“If reatratnis are used al ali, ner-
malty they are removed wiihin
hours «~ (hey presemt Hiaka of Wy

Ing petients physically »s well as

poychalagically,” said Dr. Dennis &
Olrary, Ihe commismkon's pres
dent

Several esding peyehisirists aald
W Interviews tat Jong-urm re-
Hrants were dlmont never peed in
American hu:!.t:‘h Bz, Smith satd

[ oy
when necessdey, Bt o Yares Do
perimaent ol Mental Naalth Lsued an
urder in 1992 under which DrochN-
ven was closed because of (Me o
atraint pracices.

N7, Rotela said n s couvier.
€laien shat he was mevar & brevt (o
fhimell or others, thet Dr. Wood
never drveloped a etanderd Lrems-
ment plan for Mm al ¢he hospilal and
thay Lhe tresiment bo did receive
amcunted o “child ebaa'' Mr.
Smnh colled i sccusations untrer.

esid INs) they Aid #e (g diacyua treat.
men plafa :

Adding Up Losses
For One Teen-Ager

Bancing Lyon had recently been
lrgalty adopied by My lawyrr, Mr.
Andrews, and today witl change hia
name to Panaing Andrewa. The re-

Subsegquently, th en ON-E4 artiele
n The New York Times of Oct 14,

fating B wa'l, as puntshmend Nl
fusher, an otrtine pilot, Aad exienaive
mrance BRA Arins. When Acths
clu off tha nsurance peyments Sor
W hosptialization, M7, Lyon sakd, he
wes released, | N

=Ad night | wes eliowed 10 g off

daya phur the Op£4 srikcle
apoeared v The Thmes, My, Lyon
and e gther former pallents
reathed the searlement with Netion- ,
4l Medical Enderpeines
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Gingrich places

I

low priority on
Medicare crooks

Defends cutting anti-fraud defenses

By Nancy E. Roman

THE WASHINGTON TIMES

House Speaker Newt Gingrich
yesterday defended GOP moves to
reduce penalties and enforcement
efforts against Medicare fraud by
saying it's more important to lock
up murderers and rapists than dis-
honest doctors.

The Georgia Republican cited
“murderers out after three years”
and “rapists who don't even get
tried” in response to a question at
a seniors gathering to promote the
GOP Medicare overhaul. “For the
moment, I'd rather lock up the
murtderers, the rapists and the
drug dealers,” he said. “Once we
start getting some vacant jail
space, I'd be glad to look at it.”

The GOP bill in the House would
weagken laws against kickbacks
and self-referrals in the Medicare
program. The Congressional Bud-
get Office has estimated the seven-

cost of relaxing those laws
be $1.1 billion. ' . :

Gerald M. Stern, special coun-
sel for health care fraud at the Jus-
tice Department, said one provi-

_sion would overturn a common
interpretation of Medicare anti-
kickback case law and increase
the burden of proof in criminal
prosecutions.

Rep. Pete Stark, the California
Democrat who drafted the ant-
kickback and self-referral stat-
utes, called Mr. Gingrich's com-
ments “arrogant and gratuitous”

“Te put O.J. Simpson, the
Menendez brothers and Claus von
Bulow in the same category as
physicians who get kickbacks and”
wha steal from the government is
not the issue,” Mr. Stark said. “Re-
publicans are in the position of
having weakened protections that
we put in [Medicare law] at the
urging of the Reagan and Bush ad-
ministration.” -

Mr. Stark said Republicans
weakened the provisions to shore
up support from the American
Medical Associstion, a wealthy
::bby representing 300,000 doc-

rs.

Rep. Tom Coburn, Oklahoma
Republi | and ahetatrician waea

helped draft the new anti-kick:
back provisions, said the changes
simply would put medical profes-
sionals on equal footing with other
professionals subject to such laws.

Courts have interpreted the
Medicare anti-kickback law to
prohibit a8 payment if “one pur-
pose” of it is to induce referrals of

_services paid for by Medicare.

The GOP bill would change that
to “the significant purpose,’ which
Mr. Stern and others said is much
harder to prove in court. Under
this standard, he said, the govern-
ment would not have won two big
cases this year that led to fines of
hundreds of millions of dollars.

Kern Smith, an assistant com-
merce secretary under Pregidents
Johnson and Kennedy, posed the
question about lighter fraud rules
to Mr. Gingrich at a forum spon-
sored by the Coalition to Save

Medicare, a group backing the

GOP reforms.

The 73-year-old Democrat said

be’s gone “around the country sell-
ing your plan” but found seniors
vexed by the new fraud rules. He
said they were hard to defend.

“I've been around Washington
for a long time, and you are giving
the Democrats something to clob-
ber you with,” Mr. Smith said.

Mr. Gingrich said Republicans
are willing to negotiate on fraud
and abuse provisions, leaving open

the possiblity of the bill being
changed on the House floor. -

“We can be talked out of it if
there is enough public pressure,”
he said. .

A senior House alde yesterday
said the legal standard in the anti-
kickback law was changed to maks
it consistent with other such laws
“without a lot of thought, and it is
something that could be changed.”

Republicans spent much of the
summer discussing Medicare
changes with seniors, and many
found that fraud topped con-

stituents' complaints. Many sen-
iors erroneously thought eliminat-
ing fraud and abuse could solve
Medicare's money woes.

Republicans have created other
ways t reduce fraud, such as: al-
lowing seniors to keep a portion of
money recovered from f;aud
cases they report; establishing a
voluntary disclosure program for
corporate managers who uncover
wrongdoing in their companies;
and increasing the maximum ¢ivil
penalties for health care fraud.

The CBO estimates that these
changes would save $2 billion over
seven years. .

Democrats support some of
these changes but argue that re-
laxing kickback and self-
1aws would undermine the success
achieved in reducing Medicare
fraud. )

After Democrats upbraided Re-
publicans for going soft on fraud,
the House Ways and Means Com-
mittee added $100 million to the
budget of the Inspector General's
Office to prosecute fraud and
abuse. The CBO estimates that the
additional money would produce
$700 million more in Medicare
fraud fines. .

Rep. Sam M. Gibbons of Florida,
ranking Democrat on the Ways
and Means Committee, gaid it will
be difficult to block the softer
fraud rules without public outery.

“The Republicans are all
marching in lock step,” Mr. Gib-
bons said. “In my lifetime T've
never seen anybody march in lock
step like this.” _ _



10-17-95 03:54P}  FROM 0ASP& WEWS DIV T0 94562873 PO03/012

Remarks
- Donna E. Shalala
Secretary of Health and Human Services
at

Press Conference on Health Care Fraud and aAbuse

October 18, 1995
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GOOD AFTERNOON:

Tomorrow the Republican majority in the Housc of
Representatives plans to ram through a Medicare bill that slashes

$270 billion dollars from that vital program.

House Repubiicaqg say this legislation is nccessary to save (L//"

the Medlcare program f\bm bankruptcy T
/ -
¥eﬁ%,éw the same time they make these huge cuts, House
Republicans are opening gaping holee in the consumer protections

afforded to Medicare beneficiaries.

Like many Americans, I was appalled by the comments last
week by House Speaker Gingrich on the subject of combkatting

waste, fraud, and abuse in our health care system.

I do not think the American people agree with the Speaker's
apparent belief that combatting fraud and abuse in Medicare

should not be a high priority.

The Speaker's comments are particularly disturbing in light
of the Republican party's insiastent and persistent demand that we

cut half a trillion dollars from Medicare and Medicaid.
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How can they, in/good conscience, ask senior citizens to pay

thousands of dollarsl/out of their pocket for their health care if

they are unwilling to keep their end of the bargain and protect

the integrity of these programs?

How can thay, in good conscience, promise to maintain a
minimal quarantee of help for disabled Americans and then renege

on that promise?

How can they, in good conscience, say they are protecting
the income of poor senior citizens while they delete protections
against seniors being charged an unlimited amount above and

beyond Medicare's recognized charges?

The answer 1s they can't justify their actions -- not in

good conscience.

That is why House Republicans have been telling the public
that they are protecting senior citizens and cracking down on
waste, fraud, and abuse while their legislation does just the

opposite.

In fact, the only surprising thing about this 1s that the

Speaker was so up front about what his party is up to.
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The fact is that the Republican Medicare plan being voted on
this week on the House floor would open the floodgates to waste,

fraud and abuse.

And it would erase important consumer protections that

protect the health and the pocketbhooks of our senlor citizens.

Let me share with you a couple of examples of the kind of
fraud that is detected and prosecuted under current rules that
could well slip through the loopholes that the House Republicans

propose.
Robert Kuncl is a retired electrician living in Chicago.

In 1986, Mr. Kuncl's doctor implanted a cardiac pacemaker in
his chest that had no visible namebrand, no serial number, and no

expiration date.

Eventually, Mr. Kuncl's doctor admitted that in return for
implanting this "mystery pacemaker," he received the services of
a prostitute, a free trip to Hawaii, and other forms of

kickbacks.

The doctor, the pacemaker dealer, and nine others were

convicted of fraud.
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Just last December, an oncologist practicing in California

was found to have rendered substandard and unnecessary care to
cancer patients.

While this doctor was giving his patients unnecessary and
repeated blood tests and vitamin infusions, they did not receive

the kind of treatment that would have abated or even cured their

cancer.
/7 e
QJ{N\ S These kind of cases are heartbreaking.
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But think about how much worse things would be if we took

the authority away from our justice system to step in and protect
consumers.

Yet House Republicans are poised to vote for a Medicare bill

that would declare open season on the Medicare trust fund.
Specifically, the House bill would do the following:

Repeal protections against kickbacks and self-referrals that

protect patients against doctors who put their own profits
N
v

ahead of the needs of thelr patients.




[0-17-95 03:54FM

FROM 04SPA NEWS DIV T0 94502878 PO0E/012

Relieve doctors, hospitals, home health agencies, and

nursing homes of the duty to make sure that their Medicare

and Medicaid claims are accurate and true,

Loosen the restrictions on the payment of kickbacks related

| g

to the referral of Medicare patients. %NN\
N
IRER
. G(\(
Establish a costly and ultimately unnecessary advisory

opinion process on criminal authorities pertaining to
Medicare and Medicaid that would tie up every agency

responsible for rooting out waste, fraud, and abuse; and

Allow physicians to charge beneficiaries an);ddi%iona%Q
v -
amount if_thay_a;e—unui%}%ng—%e~aese§%)Medicare's fee,
Ghpve

These preoposed changes have the potential of placing the

Medicare and the senior citizens it serves at risk for huge

financial losses.

These proposals stand in stark contrast to the Clinton

Administration's record of accomplishment in combatting fraud in

Medicare and Medicaid.

At my Department -~ in close cooperation with the Department

of Justice -- we have launched Operation Restore Trust, a two-
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year pilot project operating in five states -- New York, Florida,

Illinois, Texas, and California.

This program is already paying dividends.

Using multi-disciplinary teams of auditors, evaluators,
investigators, and prosecutors, Operation Restore Trust has
already yielded 20 criminal convictions, seven civil judgments,

and seven indictments -- in just [five?] months.

AS a result, we have collected $32 million dollars in fines,

recoveries, settlements, and civil monetary penalties.

And we have established a voluntary disclosure program with
the Justice Department so that providers or their employers can

come forward to report suspected fraud and abuse.

These are important steps forward in our national battle

against waste, fraud, and abuse.

Clearly, now is not the time to step back.

No matter how the Republican members of the House vote
tomorrow, we cannot -- and we will not -- put the Medicare

program and the people it serves in financial jeopardy.
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I also want to stress that as we protect the financial
integrity of Medicare, we must alsc protect the quality of the

care our senior citizens receive.

The Republican Medicare plan makes two changes to Medicare

law that I believe will endanger beneficiaries.

First, it would repeal the bipartisan, common ground

standards for clinical laboratory services.

These standards were created -- and signecd into law by
President Reagan -- in response to evidence that many senior

citizens were receiving shoddy, inaccurate lab tests.

Second, the Repubicans would repeal quality standards for

nursing home care under Medicare and Medicaid.

Again, these standards were created in bipartisan

legislation signed by President Reagan.

They were the product of nearly a decade of investigation

into the sometimes frighteningly poor quality of care provided in

some of our nation's nursing homes,

For thirty years, our nation has worked to improve the

health and the lives of senior citizens.
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Tomorrow's vote threatens to endanger that progress by

changing course.

That is not a change we can afford to make.

I'm pleased to turn this microphone over to the

distinguished Attorney General for her remarks.



10/18/95 10:39 2202 616 0904 PUBLIC AFFAIRS doos

Department of Justice

FOR IMMEDIATE RELEASE AG
WEDNESDAY, OCTOBER 18, 1995 (202) 616-2765

TDD (202) 514-1888

AG RENO AND HHS SECRETARY SHALALA DISCUSS HEALTH CARE FRAUD
AND MEDICARE LEGISLATION

WASHINGTON, D.C. -- Attorney General Reno and Health and
Human Services Secretary Shalala will hold a press availability
on Wednesday, October 18 at 1:30 pm at the Main Justice Building,
conference Room B to discuss their concerns about provisions of
the pending House Republican Medicare Bill which might impact
adversely on the prosecution of health care fraud and abuse.

The House of Representatives is expected to take up Medicare
legislation tomorrow, and there has been controversy over its
effect on health care fraud enforcement efforts.

Gerald Stern, Special Counsel for Health Care Fraud at the
Department of Justice, will be available for background at 1:00
pm in Conference Room B.

(NOTE: The availability is open to federally credentialed
reporters only. Other reporters wishing to attend the
availability must be cleared through the Office of Public Affairs
at the Justice Department.)

¥ ##

95-539



10/18/95 10:38 202 616 0904 PUBLIC AFFAIRS @oo2

DLAFT

STATEMENT OF ATTORNEY GENERAL RENO
ON HEALTH CARE FRAUD PROPOSAL
PENDING IN THE HOUSE OF REPRESENTATIVES

OCTOBER 18, 1995

I am concerned about provisions in the House Medicare
bill that would make it more difficult for us to prosecute
medical providers for fraudulent conduct against patients and
the Medicare System. These provisions are wholly
inconsistent with the Senate bill, which, under the leadership-
of Senator Cohen, would facilitate our law enforcement
efforts against health care fraud whic::h harms us all, and
particularly those most vulnerable.

I understand that some Members of the House have
indicated that law enforcement should not be criminally
prosecuting health care providers. I believe health care fraud
is so detrimental to the health and pocketbook of Americans,

that I made health care fraud one of my major initiatives. I
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believe perpetrators of health care fraud should not be
immune from criminal prosecution because they commit their
crimes in a doctor’s office, in a board room, or in a
laboratory, rather than in the street. White collar crooks who
pay or take Kickbacks in health care endanger the health of
patients and steal money from all of us.

Experts estimate it may cost Americans as much as $100
billion a year. That is why we need stronger, not weaker,
provisions in the House bill. Particularly at this time when
we need to preserve every Medicare Trust Fund dollar, we
cannot allow Medicare money to be spent on bribes paid to
doctors and others as inducements for the referral of Medicare
patients. Even more importantly, we cannot allow financial
inducements to corrupt the professional judgment of medical
providers -- providers who Americans have been taught to

trust. Decisions which physicians make day in and day out --
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whether and where to hospitalize a patient, what laboratory
tests to order, what surgical procedure to perform, what drug
to prescribe, and how long to keep a patient in a psychiatric
facility -- affect the health and well being of our elderly
parents and of our children. Allowing those decisions to be
made under the influence of kickbacks would be wrong.

The House bill would place a véry high, additional
burden on the government in its attempts to prosecute those
who pay or receive kickbacks for the purpose of inducing the
referral of Medicare business. Existing law requires the
government to prove that "one purpose” of the kickback was
to induce the referral of health care business. The language
of the House bill would require that the government prove
that the payment was made for "the significant purpose of
inducing” the referral--language that would immunize

arrangements that are dressed up to disguise the payor’s
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motive. This would seriously undermine our efforts and
would place beyond the reach of prosecution maﬁy kickbacks
which are calculated to induce referrals and which have the
effect of adversely affecting the judgment of medical
providers. From the perspective of federal law enforcement,
and, I believe, from the perspective of patients who seek their

doctors’ advice, this is not an acceptable result.
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HEADLINE: RAMPANT FRAUD COMPLICATES MEDICARE CURES ( W U ¥
U ¢

o7
BYLINE: By ELIZABETH SHOGREN, TIMES STAFF WRITER 4 e (Gses
DATELINE: WASHINGTON Do we
. 0 W ‘
BODY: (tn 7
A nursing home operator in Northern California bilks Medicare out gf nearly WMore

$4 million, and mlght have gotten away with it if he hadn’t submitte¢/forged
1nv01ces from bogus firgns listing-their-addresses—as New Hamshire /- without a
"p" -- and Lubbock, Miss.

Senior citizens in southern Florida are duped into giving their Social
ecurity numbers to door-to-door solicitors who say the seniors are eligible for
free milk; the conspirators use the numbers to defraud Medicare out of $14
million.

A home health care service with operations in 22 states bills Medicare for
$85,000; investigators later learn the money was used to send gourmet popeefn to
ddegors in order to encourage them to employ the firm’s services.

According tothe-General Accounting-Offtce;Schemes like these added 10% --
or roughly $17 billion -- to the cost of Medicare last year. That’s more than
the federal government’s total bill for providing cash welfare assistance to
poor families with children.

As members of Congress wrestle with competing plans for overhauling the
massive system that provides health care to the elderly and disabled, they face
an uncomfortable reality: Perhaps no other government program is as rife with
fraud as Medicare, but the virtual impossibility of rooting it out means that
reformers must cut benefits deeper and squeeze providers harder in order to
achieve the savings they want.

Republicans and Democrats alike claim that significant savings can be
achieved by ridding Medicare of waste, fraud and abuse, and they are competing
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with each other to prove their prowess as fraud-busters. But nonpartisan
government accountants say the proposed reform plans would do little more than
scratch the surface of Medi- care fraud.

The Congressional Budget Office, for example, estimates that the House
Republican reform blueprint would recover only $2 billion of the more than $120
billion likely to be stolen from Medicare over the next seven years.

Some officials are warning that reform legislation could actually make
matters worse. The inspector general of the Department of Health and Human
- Services contends that the House GOP plan "would cripple the efforts of law
enforcement agencies” to control Medicare abuse and prosecute doctors and other
medical professionals who take kickbacks by placing an "unsurmountable burden of
proof on the government."

In fact, one section of the House reform package is titled “limiting the
imposition of anti-kickback penalties. "

"They know what they’re doing," said Gerald Stern, special counsel for health
care fraud at the Justice Department. The House plan, he said, would "seriously
undermine” multi-agency efforts to investigate and prosecute fraud, which have
won the government hundreds of millions of dollars in recent settlements.

Congressional Democrats are using the issue to attack their Republican
colleagues. At a congressional hearing last week, Sen. Tom Harkin (D-Iowa) said
the GOP plan "could be more appropriately called the Scam Artists Protection
Act."

House Republicans argue that their proposals are designed to reduce
unnecessary regulation of doctors and would not facilitate fraud. "The
Administration is fabricating and inventing reasons why doctors should not be
able to have their regulatory burdens reduced," said Ari Fleischer, spokesman
for the House Ways and Means Committee, which drafted the measure.

By contrast, the Administration has praised the anti-fraud provisions
contained in the rival reform plan drafted by Senate Republicans. "There are
some dramatic additional tools (for fighting fraud) in the Senate bill," Stern
said in an interview. "For example, it makes health care fraud a crime; it gives
subpoena authority to the attorney general on health care cases; it expands
anti-kickback statutes. "

The Senate measure would permit Justice Department civil fraud attorneys
access to grand jury information in health care cases, an authority they already
have in cases involving financial institutions. It would earmark $200 million
initially -- and 10% more each year for seven years -- for investigation and
prosecution of Medicare fraud.
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After being on a legislative back-burner for decades, health care fraud has
become a hot issue as medical costs spiral out of control and Congress finds it
necessary to harness the rapid growth of Medicare and Medicaid. Many lawmakers
now seem convinced that if they hope to sell a skeptical public on the necessity
of reduced benefits or higher premiums, they had better do something to
seriously attack the problem of fraud at the same time.

Clinton Administration officials have felt the heat.

Two years ago, Atty. Gen. Janet Reno cited health care fraud as her second
priority -- behind violent crime -- and launched a multi-agency effort to crack
down on offenders. The FBI has put more agents on health care cases, up from 97
in 1992 to 249 this year, and Director Louis J. Freeh argues that many more are
needed to unmask the increasingly intricate scams employed by Medicare and
Medicaid crooks.

"The problem is so big and so diverse that we are making only a small dent in
addressing the fraud," Freeh said in testimony before a Senate committee.

Fraud in other federal programs, such as food stamps, is minuscule by
comparison. The Agriculture Department estimates that less than $1 billion of
the $24 billion paid out in food stamps in 1994 went to ineligible applicants
who filled out forms incorrectly, and in only a portion of those cases was there
an intent to defraud. While Medicare crooks can walk away with millions of
dollars, a typical food stamp cheat ends up with a couple extra months of
government subsidized groceries after starting a new job.

Organized crime kingpins view health care fraud as a new frontier, the FBI
director said, and cocaine distributors in Southern California and southern
Florida are diversifying into Medicare abuse because the profits are greater,
the chance of detection is slimmer and the penalties are minor.

"There are all sorts of schemes out there," said Steve Meagher, a former
prosecutor in the U.S. attorney’s office in San Francisco who now represents
whistle-blowers in medical fraud cases. "It’s like the Wild West when it comes
to Medicare."

Most Medicare fraud goes undetected, the country’s top investigators say,
because the health care system is based on trust between health care providers
and patients.

"Who suspects their physician or hospital of doing something improper?" asked
Robert Richardson, regional inspector general for investigations in the San
Francisco office of the Health and Human Services Department.

Another reason the system is rife with abuse is that the people who decide
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what costs are necessary -- medical providers -- are the same people who benefit
monetarily from those decisions. Patients do not pay directly for most services,
so they do not have a direct incentive to check up on their doctors.

"Put those two things together and that’s an easy system to target," said
John Hartwig, deputy inspector general for investigations at HHS.

The huge number of Medicare recipients -- 38 million nationwide -- and the
sheer volume of claims -- 700 million per year -- also contribute to the problem
of fraud.

"One of the difficulties is that there are such a tiny number of people
involved in it percentage-wise, but they’re getting so much money," Richardson
said.

Even when investigators believe that they’ve discovered someone cheating the
system, it takes considerable time to build a case.

Frank Aiello, owner of a 99-bed Bay Area nursing home, is believed to have
stolen as much as $4 million from Medicare from 1990 to 1994, before federal
agents wrapped up their case against him.

It took two years to accumulate enough evidence to justify filing charges.
The case was finally clinched when Aiello tried to pass off phony invoices for
medical equipment he supposedly purchased for his nursing home in Lincoln,
Calif.

An investigator in the case, who spoke on condition of anonymity, said Aiello
provided invaluable assistance himself by misspelling New Hampshire and
transplanting the city of Lubbock from West Texas to Mississippi on invoice
letterheads that he faked to try to trick investigators.

During a search of the nursing home’s offices, investigators found two sets
of books, one listing the bogus medical supply purchases and another recording
the real purchases, which included feed for animals at Aiello’s ranch.

One reason Aiello was able to steal from Medicare for so long was that he
paid $500 under the table to a clerk for Mutual of Omaha Insurance Co., which
processed the Medicare claims, to speed up his payments. Aiello was found guilty
and is in jail awaiting sentencing.

Many Medicare fraud cases are far more difficult to pin down because "the
cases we see today are much more complicated,” Richardson said.

A few decades ago, a typical fraud case might have involved a doctor
submitting bills for client examinations when he was really in the Bahamas.
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Today, many scams take advantage of the fact that most billing is done from
computer to computer.

Consider the case of the two sisters from Simi Valley who managed to steal $7
million from Medicare in the early 1990s by describing regular bandages, which
cannot be charged to Medicare, as surgical dressings, which can.

One of the sisters cooked up the scheme while working as a low-level billing
clerk in a hospital. One day she mistakenly entered the code for surgical
dressings instead of for bandages, discovering quite by accident the potential
payoff. The mistake grew into a multimillion-dollar scam.

The sisters started out by offering their services as billing experts to a
nursing home, promising to recover more money from Medicare than the facility
had received in the past. The venture was so successful, the women eventually
hired a staff and expanded into a nationwide billing company serving 70 nursing
homes.

The scheme was derailed because of a power struggle over the management of
one of the nursing homes, the Regency Hill Convalescence Hospital in Pittsburg,
Calif. The sisters were hired by the new owners, who were promising to make the
operation more cost-effective. The old managers, offended at the suggestion that
they were inefficient, brought in a consultant to examine the sisters’

Medicare claims.

The consultant discovered that they were routinely charging for surgical
dressings for patients who had not had surgery. By that time, Medicare had
already paid out some $7 million in fraudulent claims submitted by the sisters
over 10 months.

Both women are now serving prison sentences.

"If they hadn’t done it so much, they might not have been caught,” said the
case investigator, who spoke on condition on anonymity. "People are greedy. They
don’t get caught the first time out, (so) their sights get bigger and bigger."

Law enforcement officials say Medicare fraud is so difficult to detect that
it will probably never be eliminated. But they argue that significant progress
can be made if more investigators are hired -- and if taxpayers come to better
understand that they ultimately are stuck with the bill.

In some areas, concerted efforts already are under way to beef up
enforcement.

Health care crime became so rampant in southern Florida, for instance, that
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the federal government opened a new office in Miami to concentrate specifically
on Medicare and Medicaid fraud. One of the staff’s functions is to meet with
older people and tell them what they should look for to make sure they are not
victims of a scam.

While such efforts are expensive, many officials see them as necessary. They
note that the monetary payoff for health care fraud is much greater than for
most types of crime, and the problem will only escalate if authorities fail to
respond aggressively.

Some signs of progress are evident. This summer, Caremark International, a
Northbrook, Ill., home health care chain, pleaded guilty to giving bonuses to
doctors to refer Medicare and Medicaid patients to the company’s facilities. The
company agreed to pay $161 million in fines and penaities.

The case is one of several kickback schemes pursued by the Clinton
Administration as part of its anti-fraud initiative.

"Kickbacks are pernicious because they corrupt the medical providers’
decision-making, often replacing profit for patient welfare,” said Stern, the
Justice Department special counsel. "Kickbacks have led to grossly inappropriate
medical care, including unnecessary hospitalization, surgery, drugs, tests and
equipment -- at great additional expense to the American consumer and taxpayer."



10/17/95 17:04 202 690 5673 HHS-PUBLIC AFFAI

hoos

St. Petersburg Times
August 26, 1995, Saturday, City Edition
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LENGTH: 624 words

HEADLINE: Home health company indicted

SOURCE: Compiled from Times Wires

DATELINE: WASHINGTON

BODY:

A private home health care company with outlets in Tampa Bay was indicted
Friday on charges of defrauding Medicare of more than a million dollars, the
Department of Justice said.

The 82-count indictment by a federal grand .jury indicted ABC Home Health
Services Inc., one of the largest private home health care firms in the
country, and four of its top executives in an alleged conspiracy to defraud
the federal health program for the elderly. '

ABC, now known as First American Health Care of Georgia, and its operators
were accused of submitting fraudulent cost reports to Medicare between 1989

and 1993.

First American has at least 65 agencies in Florida, including outlets in St.
Petersburg, Clearwater, Tampa and Inverness.

Harry Dixon, U.S. attorney for the southern district of Georgia, said the
indictment by the grand jury in Savannah was the culmination of a lengthy
investigation.

The company denied the allegations and said it would fight the charges.

"First American is committed to the highest of ethical standards and
believes that its policies and practices have been and continue to be
consistent with the spirit and intent of all applicable laws and

regulations,” said J. Alan Welch, associate general counsel for the company.

The indictment named Robert "Jack" Mills, 57, chairman and chief executive;
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Margie Mills, 56, president and chief operating officer; Arthur DeLozier, 47,
chief accountant; and James McManus, 57, former transportation director at ABC.

Penalties range from five to 10 years’ imprisonment and fines of $ 100,000
to $ 250,000 for each count.

The allegations include charges that the company billed Medicare for
personal airplane trips to Mexico, college football games and other
excursions. The company also is accused of billing Medicare for political
contributions and for ghost employees.

Despite its legal problems, First American continues to receive Medicare
reimbursements for its patients while it fights the Health Care Financing
Administration’s order in March to exclude the company from the Medicare
program. An administrative law judge is expected to hear the case this fall.

Before the indictments, reports by the Health and Human Services inspector
general and the General Accounting Office portrayed a firm that grew rapidly
while billing the federal government for marketing services, lobbying and
purchase of new agencies.

In a review of the company’s 1992 bills, the HHS inspector general found
that ABC Home Health of St. Petersburg and ABC Home Health of Inverness were
among the 32 home health agencies owned by the company that submitted
fraudulent claims.

In 1987, for instance, ABC submitted bills for $ 3,832 in maid service on a
condominium owned by Jack and Margie Mills and $ 5,132 for the lease on their
son’s BMW and for his college costs.

ABC’s 1992 Medicare bills included $ 1.7-million in salaries, benefits and
travel that the inspector general found unallowable. The auditors counted 17
"associate directors of community affairs,"” whose activities included
soliciting patients for the home health care agencies.

It spent thousands on marketing gear with the ABC name, such as pens,
refrigerator magnets and emery boards.

It also billed Medicare for tickets to The Phantom of the Opera and for
presents to state legislators, including 98 bags of Vidalia onions for $ 686.
And Medicare paid $ 72,500 for board of directors fees - on a board made up of
five members of the co-owners’ immediate family.

ABC officials could not immediately be reached for a response to the
indictments.
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HEADLINE: AUDIT FINDS ABUSES IN MEDICARE BILLING
BYLINE: Scripps Howard News Service.
DATELINE: WASHINGTON
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Federal auditors studying why Medicare’s home health-care costs rose $5
billion over four years have found many apparently improperly billed expenses,
including large liquor bills for health executives, $1 million conferences and
lobbying costs.

Those costs unrelated to patient care should not have been billed o
Medicare and should not have been paid, according to audits done by the
Department of Health and Human Services’ inspector general and the General
Accounting Office.

In one case, the inspector general is trying to recover $14 million in
unallowable expenses from the former ABC Health Care, which now is named First
American Health Care and based in Brunswick, Ga.

In another case, the federal government obtained Medicare fraud convictions
this summer of three executives of Healthmaster, a home health-care company
based in Augusta, Ga. The executives were accused of using Medicare
reimbursements for political contributions and personal expenses. The government
hopes to recover $13 million if the health company is sold.

First American Health Care, with operations in 22 states, is facing a
potential penalty of seven years of exclusion from Medicare participation, but
is appealing.

Spokesman Jeff Stives of First American said the company was careful to
follow federal regulations.

The $16,000 for liquor expenses for an employees’ conference, for example,
was not prohibited by regulations when it was submitted in 1992, he said.
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However, the inspector general’s report said Medicare guidelines show that
any claimed expenses "must be related to patient care and necessary for the
maintenance of the health-care entity."

Congress is making an intense study of Medicare operations this year to try
to reduce its expected growth by about $270 billion over the next seven years.

~ Federa} audits also have found other unallowed expenses that Medicare was
billed for by home health companies and paid, including $9.7 million for
computer software that wasn’t operational and more than $500,000 for promotional
items-such as coffee mugs and refrigerator magnets-bearing corporate logos that
were given to doctors, hospitals and other potential sources of patient
referrals.

LANGUAGE: ENGLISH

LOAD-DATE: August 19, 1995
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HEADLINE: Woman testifies against Newton psychiatrist in fraud trial
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BODY:

A Framingham mother delivered dramatic testimony yesterday about how a
Newton psychiatrist bullied her and her daughter to keep them from helping
federal authorities investigate the doctor’s alleged Medicare fraud.

C. Marcia Everett testified that Dr. Richard Skodnek pointedly reminded her
that if she and her daughter cooperated with authorities, notes of her
daughter’s psychiatric sessions might become part of the public record of a
criminal case.

Skodnek, 47, is charged with billing Medicare thousands of dollars for
treatment he allegedly never gave, for threatening a federal grand jury witness
and obstructing justice.

The doctor is accused of billing Medicare for people he never met, billing
for patients who had moved away and overbilling for patients he did see.

Skodnek is using an insanity defense, which his lawyer Jeffrey Denner told
the jury makes sense considering he is worth millions and had no need to falsify
bills.

Everett took the stand to testify that she was "furious” after a 15-minute
telephone call recorded by federal agents in which Skodnek repeatedly warned her
that confidential psychiatric notes he made about her daughter, Catherine, would
be made public if she spoke to agents from the Department of Health and Human
Services or the FBI.

Everett’s name was allegedly used without her knowledge on some of the
fraudulent billings, and she assisted investigators despite Skodnek’s warnings.

"Let me just say that in those sessions we went over all sorts of things,"
Skodnek said on the tape."And Cathy had all sorts of issues and, and if her
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husband were to get, or excuse me, her ex-husband were to get those records, it
could hurt her."

Skodnek told her the agents would say, "We’re only interested in looking at
Dr. Skodnek’s billing of sessions or whatever." But, he said, "The reality is
I"ve spoken to other doctors that had this happen. Then they would ask me for
records.”

Everett testified that she accompanied her daughter to Skodnek’s office fewer
than 10 times to be supportive. The first time she came along, she said,
Skodnek asked if he might bill Medicare on her insurance to save her daughter
money.

She agreed, she said, because, "I was brought up in a generation that thought
that if the doctor said it was OK, it was OK."

~ The mother said she got copies of bills for 89 treatment sessions Skodnek
billed Medicare during late 1992 and early 1993, when she was undergoing surgery
and radiation treatment for cancer.

"I said, 'There’s a terrible error here, I wasn’t even available on those
dates,” " she explained to the jury.

Skodnek, she said, told her bureaucracies like Medicare "always make a mess
out of everything," and he would correct it. Months later, an agent from the
Health and Human Services inspector general’s office called Everett and the
bills were not corrected.
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Article Text:

In a series of highly unusual legal actions, a group of 10 prominent
Dallas psychiatrists is suing former patients, their lawyers and the
health care ccompany for whom the doctors worked under contract, charging
that the doctors werxe defamed by patients who say they were kept in
psychiatric hospitals for long periods solely to collect the insurance.

The psychiatrists, who are under Federal investigation in connection
with one of the largest health-care-fraud cases 1n American medical
history, are also threatening to sue a former patient for what they say
was libelous testimony before Congress last summer. The patient, John
Deaton, testified that while hospitalized, he was restrained in a body net
for 200 days, but that once his insurance was canceled, he was released
from the hospital.

Normally such testimony is afforded Congressional immunity from
prosecution or lawsuits.

Mr. Deaton is one of 67 former patients who charged in suits filed
beginning in 1992 that they had been abused in Texas psychiatric hospitals
as part of a plan by National Medical Enterprises, a large private
for-profit hospital chain based in Santa Monica, Calif., to defraud
insurance companies and the Federal Government of millions of dollars.

In a 1993 settlement of the suits, the company agreed to pay $15
million; 47 of the patients had been hospitalized at the Brookhaven
Psychiatric Pavilion in Dallas, where the doctors practiced. And last
June, a division of the chain pleaded guilty to Federal criminal and civil
charges that included paying kickbacks to doctors in return for patient
referrals. The chain paid a $379 million fine, the largest levied for
health care fraud.

The doctors also brought a $1 million libel suit against the lawyer for
the 67 former patients, Robert Andrews of Fort Worth, Tex., putting all
the names of the 67 on the public record; some are under age 19 and had
not previocusly been identified as having been former psychiatric patients.
The doctoxs also sued James Moriarty, a Houston lawyer who within the past
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three weeks has brought suit on behalf of 450 more patients, 40 of whom he
said had been mistreated at Brookhaven.

In a sult filed yesterday, the Dallas psychiatrists sued National
Medical Enterprises, contending that the corporation’s conduct had damaged
them.

Mr. Andrewe called the doctors’ case against him and the former
patients ‘an obvious attempt to intimidate my young clients and keep them
from testifying in a possible forthcoming criminal prosecution.’

Mr. Moriarty said the doctors’ action ‘has to be the dumbest thing I've
seen since I’ve been practicing law.’

'My daddy told me that if someone calls you a liar and cheat and a
fraud,’ Mr. Moriarty said, ‘you need to remember the rule about libel: if
you sue him, he’s liable to go ocut and prove that every word of what he
said is true.

‘I'm sitting here, reviewing the hospital records of patients covering
some 250 doctors and therapists and psychiatrists,’ he said, ’trying to
figure out which ought to be sued, which ought tc be in jail and which
ones ought to have complaints filed against them before the State Board of
Medical Examiners.’

William Smith, lawyer for the doctors’ group, Dallas Psychiatric
Associates, denied that their suit had been filed to intimidate former
patients. ‘The doctors are merely asserting claims for the damage that has
been done based on the untrue statements these people have made,’ Mr.
Smith said.

James Harrington, a law professor at the University of Texas, called it
‘outrageous that a former psychiatric patient or patients should be under
this kind of attack -- particularly one giving Congressional testimony.’
He said he was certain the doctors would not prevail in Texas, where newly
strengthened free-speech laws ’‘assure people very powerful rights to speak
out on matters of important public policy without feaxr of being sued.’

Paul E. Coggins, the United States Attorney in Dallas, declined to
comment on the doctors’ suit. But Justice Department officials said the
office was exploring whether to intervene to insure that the suit did not
hinder its current investigations.

Lawsuits in the mental health field have always been difficult and
rare. Diagnocses are subjective to some degree, and psychiatrists are often
unwilling to testify against one another. In addition, former patients
frequently encounter presumptions or biases against them as reliable
witnesses. ’

*It’s very unusual for doctors to sue their own patients,’ said Marc
Franklin, a law professor at Stanford University. Professor Franklin said
doctors tended to remain quiet, not wanting people to know that their
reputations were under attack. ‘Even when the patient sues, it probably
isn’t a major attention getter,‘ he said, ‘but that’s not the case when
the doctor sues.’ :

Witness
‘Shackled to Bed,* Congress Is Told

Mr. Deaton, 24, was the lead-off witness last summer at a hearing on
health care fraud and abuse before the House subcommittee on crime and
criminal justice. Mr. Deaton testified that at age 17, while suffering
from depression, he voluntarily entered Brookhaven Pavilion. He gave this
account: Early in his stay, a nurse noticed a notebook of poems he had
written. Deciding they were ‘inappropriate,’ she confiscated them, and he
became angry. His doctors responded by having him strapped to his bed,
telling his family that this was done for his safety.

At various points in his highly emotional testimony, he said:

*/] was secured to my bed by a body netting -- from just below my neck
to my ankles.’



10/18/95 10:36 B = _goo4

*’' I was refused basic human dignity -- not allowed outside for a breath
of fresh air for nearly a year. I had no hugs, no handshakes, no pats on
the back.

I ate, slept, bathed, attended to personal hygiene, changed clothes,
endured therapy and eliminated waste shackled to my bed.’

**1 was held in bondage for insurance money, an abuse which should not
be allowed toc happen in America.’

Once his insurance company refused to make further payments, Mr. Deaton
testified, he was released from the hospital and ordered to a state
institution. There, doctors determined that he was not in need of
hospitalization, and he was released.

In a Jan. 17 letter to Mr. Andrews, Mr. Smith stated that his clients,
the docrors, would take action against Mr. Deaten unless he paid $25,000
to redress damages they say they suffered as a result of his Congressional
testimony. Mr. Smith asserts that by testifying before Congress, Mr.
Deaton violated the 1893 settlement agreement with National Medical
Enterprises that included an agreement that he would not speak publicly
about the case.

'*Look,’ Mr. Smith said, ’‘this is a breach of contract. It’s as simple
as that.’

Christi Sulzbach, associate general counsel for National Medical
Enterprises, said it was her legal opinion that the agreement did not
preclude Mr. Deaton’s testifying before Congress. As for the doctors’
suit, she said, ’'We have not had an opportunity tc study this new
litigation so cannot comment.’

Representative Charles E. Schumer, the Brooklyn Democrat who headed the
subcommittee when Mr. Deaton testified, said:. ‘'The action by the doctors
is the height of hard headed arrogance It‘s possible we will call them in
for an explanation.’

Mr. Andrews said the doctors could claim no protection from the N.M.E.
agreement and referxred the letter to the United States Attorney’s office.
Law-enforcement officials said the office was determining whether the
letter violated Federal criminal statues aimed at protecting Congressional
witnesses. Normally, such witnesses are granted immunity from legal
action.

Restraints
Recognizing Risks For Patients

Myr. Deaton was not the only former patient to speak out. In their
suit, the Dallas psychiatrists accuse Mark Rotella, 26, of slander, saying
he told acquaintances that the ’‘doctors which treated him received a
$10,000 bonus for each bed filled over the Christmas holiday.’ The doctors
also accuse Banning Lyon, 23, of libeling them in statements to reporters
from The Dallas Morning News and Business Week.

Mr. Rotella has denied making any such statements. Mr. Lyon said he was
released from liability for prior statements in his settlement witch
National Medical Enterprises.

In an interview last year before he settled with the hospital chain,
Mr. Rotella said that as a l6-year-old he had been upset over his parents’
divorce and would occasiocnally skip school. He and his mother argued
often, he said, so she took him to a psychiatrist. Almost before he Knew
it, he was committed to Brookhaven where, he said, he was kept against his
will for 18 months.

During that time, he said, he was held down by a f£ive- or six-man
psychiatric emergency team for ’'horsing around’ with his roommate and
other such infractions.

Mr. Rotella has filed a countersuit against the 10 psychiatrists,
complaining of this treatment, which he said was ordered by the doctors,
and contending, for example, that one of them, Dr. Angela Wood, ordered
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him shackled for eight days. Hospital records state that Mr. Rotella had
been 'out of control.’ Dr. Wood is president of the American Society for
Adolescent Psychlatry. Through Mr. Smith she declined to comment, and a
spokesman for the society said it had not addressed the issues in the
Brookhaven case. ‘

Several other Brookhaven patients have charged in similar suits against
the Dallas psychiatrists that they were restrained there for weeks or
sometimes months at a time. According to the national standard for
American hospitals set by the Joint Commission on Accreditation of
Healthcare Organizations, restraints are to be used on psychiatric
patients as infrequently as possible and removed as quickly as possible.

*I1f restraints are used at all, normally they are removed within hours
-- they present risks of injuring patients physically as well as
psychologically, * said Dr. Dennis S. O’Leary, the commission’s president.

Several leading psychiatrists said in interviews that long-term
restraints were almost never used in American hospitals. Mr. Smith said
Brookhaven used restraints only when necessary, but the Texas Department
of Mental Health issued an order in 1992 under which Brookhaven was closed
because of the restraint practices.

Mr. Rotella said in his counterclaim that he was never a threat to
himself or others, that Dr. Wood never developed a standard treatment plan
for him at the hospital and that the treatment he did receive amounted to
‘child abuse.’ Mr. Smith called the accusations untrue.

Meoney
Referral Fees And Bonuses

A division of National Medical Enterprises, N.M.E. Psychiatric
Hospitals, pleaded guilty in Washington last June to Federal civil and
criminal charges, including paying kickbacks to doctors and others for
referring patients and paying bonuses to doctors and hospital staff
members on the basis of how many beds were filled. National Medical
Enterprises. agreed to pay the $379 million fine.

After obtaining the guilty plea, the Justice Department in Washington
said it would turn its attention to individuals involved in the case.

Mr. Coggins, the United States Attorney in Dallas, has since indicted
Peter Alexis, until 1992 the company’s regional vice president in Texas,
on charges of conspiracy, making false statements and making payments to
doctors ’in order to induce referrals’ of patients to his company’s
hospitals. No one else with responsibility for running the psychiatric
chain during the late 1980’'s and early 90‘s has yet faced criminal
charges. N.M.E. has since sold most of its psychiatric hospitals and
installed new management.

But little action has been taken against any of the doctors and health
care workers.

Mr. Alexis, a former ’administrator of the year’ for the corporation’s
psychiatric division, pleaded guilty to charges of conspiracy and making
false statements, admitting that he paid more than $20 million to
psychiatrists and others for patient referrals. As part of his guilty
plea, he said he had paid $480,000 annually to the Brocokhaven doctors in
return for patient referrals. National Medical Enterprises also said in
its guilty plea that the Brookhaven doctors had received $480,000 a year
for referrals.

On Jan. 10, Mr. Alexis was sentenced to five years’ probation after
Federal investigators said he had cooperated in significant ways in the
criminal investigation.

Mr. Smith denied that the Dallas doctors ever received payments in
return for patient referrals. He said his clients provided ’the best
possible care’ to patients who needed treatment. He said that Mr. Alexis
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had ’cut a deal’ with prosecutors and that his accusations were his
attempt to mitigate his sentence.

Mr. Smith also denied that the psychiatrists prolonged patients’
hospital stays to increase insurance payments.

But in a 1992 court deposition by one of Mr. Smith’s clients, Dr. Gary
Lee Etter, Mr. Andrews presented a 1990 memorandum written by a local
National Medical Enterprises official to company executives stating that
‘we have weekly meetings with the M.D.‘s which has a goal of controlling
discharges, A.M.A.’s and improving our length of stay.’ An A.M.A. is a
patient who leaves the hospital against medical advice.

Mr. Smith acknowledged that the doctors met on a weekly basis, but he
said that they did so to discuss treatment plans.

Mr. Moriarty said he did not plan to countersue on the action brought
against him personally. ‘I don‘t want these culprits to use up all the
money on side cases,’ he said. 'But I’1ll tell you what I will do. I have
25 people down here working night and day putting together the evidence
for the patient cases. And there is absolutely no question that these
doctors’ conduct will receive the highest level of scrutiny.’

Commenting on the doctors’ suit, Mike Moncrief, a Texas state Senator
who conducted hearings in 1991 and sponsored new state laws that extend
greater protection to hospitalized psychiatric patients, sgaid: ‘I find it
very disconcerting, when I have seen 80 much abuse in our psychiatric
institutions, to see now what would appear to be an abuse of our legal
system in a way that could work against the kind of reform we worked so
hard for.’

The Chair
Adding Up Losses For One Teen-Ager

Banning Lyon has recently been legally adopted by his lawyer, Mr.
Andrews, and today will change his name to Banning Andrews. The remarks
for which he is being sued were made to reporters for The Dallas Morning
News and Business Week.

Subsequently, in an Op-Ed article in The New York Times of Oct. 15,
1993, he wrote that he had been kept at Brockhaven for 353 days, spending
some days confined to a chair, facing a wall, as punishment. His father,
an airline pilot, had extengive insurance with Aetna. When Aetna cut off
the insurance payments for his hospitalization, Mr. Lyon said, he was
released.

‘At night I was allowed to get off the chair I had been confined to all
day, facing the wall,’ he wrote. ’'The air blowing through the thin vent in
my window was moist and smelled of water and earth. Watching the storm I
could image myself being rocked by the surf in California where I grew up.

‘Maybe we’ll get some compensation, but what’s the value of swimming in
the California surf to a teen-ager?’

Two days after the Op-Ed article appeared in The Times, Mr. Lyon and
the other former patients reached the settlement with National Medical
Enterprises.

Caption:

Photo: Robert Andrews, left, a Fort Worth, Tex., lawyer, 1is being sued
by a group of psychiatrists over allegations of fraud by former mental
patients. With Mr. Andrews are three former patients, who also are
subjects of the lawsuit, from left, Banning Lyon, Mark Rotella and John
Deaton. The television shows a videotaped deposition by Dr. Gary Lee
Etter, one of the psychiatrists who filed the lawsuit. (Mark Graham for
The New York Times)
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solely intended to induce referrals of patients, W2shington D.C. 20201

The government recently determined that hundreds of elderly
patients were implanted with "mystery" pacemakers, with no
brand, serial number, or expiration date. After a lengthy
investigation and trial, a pacemaker dealer and others were
convicted of misbranding pacemakers, changing their
expiration dates, giving kickbacks to physicians, and
overcharging.

In 1986, Robert Kuncl, a retired electrician from Chicago,
had a "mystery pacemaker" implanted in his chest. One could
not determine the brand, serial number, or expiration date
of the device. Mr. Kuncl's cardiologist later admitted that
he received the services of a prostitute, a trip to Hawaii,
and other types of kickbacks from the pacemaker dealer. The
dealer and nine others were convicted of misbranding
pacemakers, changing their expiration dates, giving
kickbacks, and/or overcharging.
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“REPUBLICANS PLACE LOW PRIORITY ON MEDICARE CROOKS™

An Octcber 13, 1995 article in The Washincgton Times leads
with the headline above and quotes Speaker Gingrich as
saying "...For the moment, I’d rather lock up the murderers,
the rapists and the drug dealers. Once we get some vacant
jail space, I’d be glad to look at it (Medicare fraud and
abuse) .

The Speaker just doesn’t get it. While the vast majority of
health care providers are honest practitioners, there are
others vho defraud and abuse the Medicare system and the
patients who are served. In fact, the General Accounting
Office says that fraud and abuse wastes 10 percent of our
total health care spending. More importantly, fraud and
abuse put the elderly and disabled at risk.

while the Clinton Administration has launched major efforts
to reduce fraud and abusée in Medicare, House Republicans
have 20ld out to the American Medical Association ~-
agreeing to a plan that would undermine our ability to
enforce anti-fraud and abuse laws and that would eliminate
protections for the elderly disabled.

FOR EXAMPLE:

1.)

E _HOUSE BILL WOULD W_ENFQRCEMENT RTS
REDUCE_FRAUD AND ABUSE

The House Republican Plan Would Make mnti-Kickback_ gtatutes
More lenient:

The House Republican bill will seriously undercut anti-
kickback enforcement efforts. The Republican plan would
make it considerably more difficult, if not impossible, to
prosecute such cases by increasing the standard of proof.
Under current law, the courts have prohibited any form of
remuneration that is provided in exchange for patient
referrals. The Republican plan would prchibit such payments
only if the primary purpose of the payment was to induce
referrals. Practically, this would mean that at least 51
percent of the motivation of a payment must be shown to be
unlawful. How do you prove the degree of motivation to
break the law? The result of this prevision would be to
immunize a range of conduct which was, in truth, intended to
induce referrals.

The Harmful Effects of Kickback Arrangements: Kickbacks are

pernicious because they corrupt the medical providers’
decisionmaking, often replacing profit for patient welfare.
Rickbacks have lead to grossly inappropriate medical care,
including unnecessary hospitalization, surgery, drugs, tests
and eguipment, at great additional expense to the American
consumer and taxpayer. The current anti-kickback statute

{dooa
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was designed to ensure that medical decisions are not
influenced by financial rewards from third parties. The
Republican proposal would instead encourage providers to
abanden their medical judgement and refer patients to the
highest bidder.

Most kickbacks have sephisticated disguises like
consultation arrangements, returns on investments, etc.
These disguises are hard for the government to penetrate.
[“Under the Republican propocsal, where the defendant could
' argue that there was some legitimate purpose for the
} payment, the prosecution would have to prove beyond a
reasonable doubt, through circumstantial evidence, that the
defendant actually had another metive that was "the
significant reason for the payment. For the vast majority
of present-day kickback schemes, the proposed amendment
ould place an insurmountable burden of proof on the
Government. Moreover, there is no record of trivial cases
being prosecuted under this statute.

Cases t _Demonsrra ) ack Problem: We were able
te prosecute and settle two major anti-kickback cases the
last 15 months, obtaining convietions and settlements of
$379 million in these two cases which returned significant
savings to the Medicare Trust Fund and the Treasury. The
Republican prepesal would seriously undermine such efforts,
and signal to providers that as leng as they can point to
some sham purpose for the payment, the government will not
be able to presecute them for their bribery activity.

¢ The Republican Plan Would Immunize Provigders Against Civil
Monestary Pepalties

The House Republican plan would make the CMP provisions for
fraudulent claiwms mere lenient by relieving providers of the
duty to use reasonable diligence to ensure their claims are
true and accurate. Providers would have to flagrantly abuse
or defraud the program in aorder for the statute to apply.

How Civil Monetary Penalties are Applied: The existing

civil monetary penalty (CMP) provisions regarding false
claims were senacted by Congress in the 1980‘2 as an
admninistrative remedy, with cases tried by administrative
law judges with appeals to Federal court.

The gtatute includes the "knows or should know"
standard for the mental element of the offense, a well
defined conevept. The term "should know" places a duty
on health care providers to use "reasonable diligence"
to ensure that claims submitted to Medicare are true
and accurate.
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The "ghould know" standard does not impose liability
for honest mistakes. If the provider exercises
reasonable diligence and still makes a mistake, the
pravider is not liable. Neo administrative complaint or
decision issued by the Departwent of Health and Human
Services (MHMS) has found an honest mistake to be the
basis for CMP sanction.

The reason this standard was chosen was that the
Medicare system is heavily reliant en the honesty and
good faith of providers in submitting their claims.
The overwhelming majority of claims are never audited
or investigated.

The proposal would redefine the term "should knew" so
that providers would only be liable if they act with
"deliberate ignorance" of false claims or if they act
with "reckless disregard" of false claims.

In an era when there is great concern about fraud and
abuse of the Medicare pregram, it would not be
appropriate to relieve providers of the duty to use
"reasonable diligence" te ensure that their claims are
true and acecurate.

Cases that Illustrate the Civi) Monetary Penalty:

TO BE TROVIDED

THE HOUSE REPUBLICAN PLAN WOULD ELIMINATE CONSUMER
PROTECTIONS FOR MEDICARE BENEFICIARIES

The House Republican Plan Would Encourage Abusive Physician
Self-Feferrals

under Current law, Medicare and Medicaid do not pay for
certain designated health services where the physician who
orders the services has an ownership or investment interest
in or a compensation arrangement with the facility or
business entity that provides the service.

The Hous=e Republican bill would repeal the prohibition on
self-referral as it applies to compensation arrangements.
If this part of the statute vere repealed, health care
facilities and suppliers could provide inappropriate
incentives to physicians to overutilize certain services.

What’s Wrong With Physjcian Self-neferral: The concern with

physician self-referral 1s that decisions about patient care
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should net be influenced by the profit motive.

The existing statute contains a number of broad exceptions
so that legitimate arrangements between physicians and other
health care facilities and suppliers can be accommodated.

Cases_Jllustrations of Abuge: In 15983, the OIG found that

patients of referring physicians who own or invest in
independant clinical laberatories received 4S5 percent more
of such services than all Medicare patients in general.

Since the 1989 OIG study, nine mere major studies have been
published which, taken as a whole, demenstrate that
utilization rates of medical items or services tend to
increase as a result of finanoial incentives directed to
physicians who order those items or servieces.

The increased utilization of independent clinical
laboratories by patients of physician owners cost the
Medicare program an estimated $28 million in 1987.

The a Republican Plan Wo Elimi ualit andards

for Clinical Labs ipn Physician Officeg

The Clinical Laboratory Improvement Amendments of 1388
(CLIA) Tequire all elinical labs, including physician oftfice
labs, to meet minimum quality standards based on the
complexity of the tests they perform.

The House Republican Bill would repeal the Clinical
Laboratory Improvement Amendments of 1988 (CLIA) as applied
to physician office labs. 89,000 of the 152,000 clinical
labs registered under CLIA are physician office labs.

How CLIA Protects_cCensumers: Data from surveys and

proficiency testing show more deficiencies im physician
office labs than in othar clinical labs. Many deficiencies
found by CLIA surveyors invelve serious problems that
endanger patient safety and health. For example,

A number of laboratories have failed to follow the
directions that accompany equipment or test supplies. One
laboratory performing strep testing never had a positive
strep result. A CLIA surveyor found that the lab was
inaccurately perfeorming the test because it failed to read
tha labels on the bottles of chemical reagents used in the
test. The lab never performed quality control checks, and
as a result of the inaccurate procedure, all test results
were negative. This failure to detect and treat strep
infections could have allowed the infection to spread which
can lead teo rheumatic heart dizease and death.

doos
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case Tllustrations of How CLIA Works:

cbstetrician/gynecologist performed glucose tolerance tests
on pregnant women using equipment that had no records. of
calibration, maintenance, or quallty control procedures. An
inspection of the lab found quality centrol materials that
were frozen and outdated. The resulting inaccurate glucose
test results in pregnant women could have led to the
misdiagnosis of gestational diabdetes, which may endanger the
life of the mother and baby.

CLIA surveys and proficiency testing provide physician
office labs with feedback about problems of which they are
unaware. New data show that CLIA has helped these labs
imprave their testing quality.

The Department is continually reviewing ways to reduce the
burden and improve the entire CLIA system. Major steps have
already been taken toward streamlining CLIA oversight for
physician office labs, including:

Granting CLIA waivers for 35 percent of physician labs,
Allowing grandfather provisions and phase-ins of
personnel reguirements,

Providing exemptions from routine surveys for many
physician labs and flexible survey options for others,
and

"Deeming™ physician labs that are accredited by private
organizations, and exempting labs in states with
equivalant state-level standards.

The House Republican Plan Would Eliminate Quality Standards
That Protect Nursing Home Residents

The proposed block grant of Medicaid would repeal the 1987 law signed by
President Reagan that established quality standards for nursing homes and
institutions caring for people with mental retardation. The Medicare proposal
would gut similar quality standards for Medicare beneficiaries.

Why Nursing Home Quality Standards are Valuable: The 1987 law and

subsequcnt amendments have let to dramatic improvements in the quality of
nursing home care. The use of chemical and physical restraints has dropped
significantly. The number of registered nurses on duty in pursing homes bas
increased, as has the training of nurses’ aides. Nevertheless, the threat of
poor care, abuse and peglect is still very real. Surveyors have continued to
find substandard care at some nursing homes. For example;
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Cases that Illustrate the Value of Nursing Home Standards

-- One resident in an Indiana facility was hospitalized after maggots and
larvae were found in a foot would -- the nursing home said it did not have

enough staff to give baths.

— A mentally retarded resident in a Texas facility was hospitalized after
being "force fed" with a syringe while in a head lock and then aspirating the
milk.

— Residents in a2 Maine facility developed severe pressure sores after entering
the facility, In most cases, the development of the pressure sores could have
been avoided.

The Federal Government, through Medicare and Medicaid, is the largest
single payor of nursing home care, accounting for over 30 percent of all
expenditures for nursing home care. It is both prudent and appropriate for the
Federal government to epsure that it purchases quality nursing home care for
Medicare and Medicaid beneficiaries.

Major Protections Would No Longer Exist.

Progress in eliminating chemical and physical restraints could vanish. Sioce
the nursing home reform law went into effect, the number of drugged or tied
up residents has been reduced. Use of physical restraints has declined by at
least 50%; chemical restraint reduction estimates range from 19% to 59%.

Training and testing of purse aides, the front-line care givers in nursing
bhomes, would no longer be required. This would be a mopumental blow to
quality of care. If anything, nurse aide training is needed more now than eve
because the acuity level of nursing home residents has increased due to earlie
hospital discharges.

State purse aide registries would be eliminated. These registries keep track o
individuals who have completed approved training and testing as well as thos
aides who abuse, neglect, or steal from residents. These registries are a
resource to the public and other health care providers as well as nursing
homes.

Residents could no longer rely on uniform national standards to protect their
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right to be treated with dignity, their right to be free from abuse, or their
frecdom to manage their own money.
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TALKING POINTS ON CRIMINAL ANTI-KICKBACK PROVISIONS OF H.R. 2425

Gurrent Law: 42 U.S.C. 1320a-7b prohibits the payment or receipt
of any form of remuneration (thing of value) in exchange for the
referral of Medicare or Medicaid business. The courts have
interpreted the statute to prohibit the payment of such
remuneration if "one purpose" of the payment is to induce referrals
of services which are paid for by Medicare/Medicaid. United States
V. Greper, 760 F.2d 68 (3rd Cir. 1985); See also United States v.
Kats, 871 F.248 105 (Sth cir., 1989); United States v. Bay State
Ambulance, 874 F. 24 20 (1st Cir. 1989%). Therefore, the government
is charged with the burden of proving beyond a reasonable doubt
that one purpose of a payment is to induce referrals. The
prosecution must often rely on circumstantial evidence to prove the
intent required by the statute.

The Republican Proposal: H.R. 2425 would require the government to
prove that "the significant purpose" of the payment was to induce
referrals. The phrase "the significant purpose! implies that there
can only be one "significant" purpose of a payment. If so, at
least 51 percent of the motivation of a payment must be shown to be
unlawful. The result of this provision would be to immunize a
range of conduct which was, in truth, intended to induce referrals.
Moreover, the phrase "significant purpose" is vague and will result
in unnecessary and burdensome litigation. In sum, the proposed
amendment will seriously undercut our anti-kickback enforcement
efforts.

The Harmful Effects of Kickback Arrangements: Kickbacks are
pernicious because they corrupt the medical providers’
decisionmaking, often replacing profit for patient welfare.
Kickbacks have 1lead to grossly inappropriate medical care,
including unnecessary hospitalization, surgery, drugs, tests and
equipment, at great additional expense to the American consumer and
taxpayer. The current anti-kickback statute was designed to ensure
that medical decisions are not influenced by financial rewards from
third parties. The Republican proposal would instead encourage
providers to abandon their medical judgment and refer patients to
the highest bidder.

Most kickbacks have sophisticated disguises, like consultation
arrangements, returns on investments, etc. These disguises are
hard for the Government to penetrate. Under the Republican
proposal, where the defendant could argue that there was sope
legitimate purpose for the payment, the prosecution would have to
prove beyond a reasonable doubt, through circumstantial evidence,
that the defendant actually had another motive that was "the
significant" reason for the payment. For the vast majority of the
present-day kickback schemes, the proposed amendment would place an
insurmountable burden of proof on the Government. Moreover, there
is no record of trivial cases being prosecuted under this statute.

Cases that Demonsgstrate the Kickback Problem: We were able to
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prosecute and settle two major anti-kickback cases in the last 15
monthe, obtaining convictions and settlements of $379 million and
$161 million in those two cases, which returned significant savings
to the Medicare Trust Fund and the Treasury. The Republican

proposal would seriously undermine such efforts, and signal to

providers that as long as they can point to some sham purpose for
the payment, the government will not be able to prosecute them for
their bribery activity.

doo03
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case Illustrations of How CLIA Works: | Washington, D.C. 20201

An obstetrician/gynecologist performed glucose tolerance
tests on pregnant women using equipment that had no records
of calibration, maintenance, or quality control procedures.
An inspection of the lab found quality control materials
that were frozen and outdated. The resulting inaccurate
glucose test results in pregnant women could have led to the
misdiagnosis of gestational diabetes, which may endanger the
life of the mother and baby.

ses that Tllustrate the Value of Nursing Home Standards

~- One resident in an Indiana facility was hospitalized
after maggots and larvae were found in a foot would -- the
nursing home said it did not have enough staff to give
baths.

-- A mentally retarded resident in a Texas facility was
hospitalized after being "force fed" with a syringe while in
a head lock and then aspirating the milk.

-- Residents in a Maine facility developed severe pressure

sores after entering the facility. In most cases, the
development of the pressure sores could have been avoided.

Cases that Illustrate the Value of Anti-Kickback Laws

_:Eb ° In December, 1994, an oncologist practicing in California
was determined to have rendered substandard and unnecessary
services to cancer patients. An HHS Administrative Law

Judge found that Dr. Sunil Lahiri, "deprived many patients
of the opportunity to receive treatment that could abate or

cure their cancer, or at least minimize the suffering
associated with advanced stages of cancer. By having these
patients endure numerous prolonged infusions of ...
chemotherapy, and repeated blood tests and vitamin
injections of marginal efficacy, (Dr. Lahiri}] severely
inconvenienced these patients and caused a significant
deterioration of their quality of life..."

-"i3> . The government entered into a settlement agreement in which
National Medical Enterprises, Inc. agreed to pay $324.2
million in damages and penalties to resolve charges of
fraudulent practices at many of its psychiatric and
substance abuse facilities. Among the claims were admitting
and treating patients unnecessarily; keeping patients
hospitalized longer than was necessary in order to use up
available insurance coverage; billing federal programs
multiple times for the same service; billing federal
programs when no services were provided; and billing
Medicare for payments made to doctors and others that were
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FACTUAL EXAMPLES OF KICKBACK ARRANGEMENTS

1. Drug company starts a "frequent flyer" drug marketing
program. Drug company gives doctor airline frequent flier points
each time doctor places new patient on the drug company’'s
product.

2. Pharmacists get paid a fee for each customer who switches
from drug company A's product to drug company B's product.

3. Doctors are given money, in the form of research grants which
only reguire small amount of record keeping work. The research
grants are actually disguises for kickbacks paid in return for
doctor prescribing a particular drug.

4. Psychiatric hospital chain hires doctor as a "director.”

Fees paid to the doctor are actually a disguised kickback paid to
induce the doctor to place his patients in the psychiatric
hospital.

5. Medical clinic paid recruiters a finder's fee for each
patient which the recruiter brought to the clinic. Medical
clinic then renders millions of dollars of unnecessary services
to Medicaild patients.

6. Psychiatric hospital makes "sweetheart loans" to doctors who
increase patients' length of stay in hospital.

7. Doctors' Group markets itself to multiple hospitals as
"consultants" who can provide the hospital with lots of geriatric
admissions from the nursing homes the doctors service. The
"consulting" agreement is a sham; the hospitals are actually
paying the doctors for referring geriatric patients to the
hospitals.

8. Company pleads quilty to paying kickbacks to doctors. As
part of a global settlement, company pays hundreds of millions of
‘dollars to resolve claims resulting from the company's and the
doctors' fraudulent practices, including admitting and treating
patients unnecessarily, keeping patients hospitalized longer than
necessary in order to use up available insurance coverage, and
billing Medicare for payments made to doctors and cthers that
were intended to induce referrals of patients to the facilities.

9. Medical supply company pays doctors to order durable medical
equipnent for their patients. Doctors order the equipment for
patients that the doctors had not examined and for patients that
did not need the equipment. Instead of medical equipment,
patients received microwave ovens and air conditioners.

10. Hospitals pay finders fees to employees of labor unions, U.S.
government agencies' employee assistance counselors, and
probation officers for sending individuals to be treated at the
hospitals.
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11. Home infusion companies pay doctors under sham consulting
agreements, partnership arrangements, and research agreements to
refer patients for treatment by the home infusion company.

12. Surgical dfessing company gives a favorable line of credit
to nursing home company to induce nursing home to purchase
millions of dollars of surgical dressing kits.

[doo3
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ICKBACKS

“sets up his stepson in '
echocardlogram/kldney ‘ultrasound business. L. () ‘approaches
four physicians' groups, agrees to split protlts on their
referrals.

Stepscon acquires low-rent machine, hires poor gquality
technicians, has echocardiograms read by physicians with ne
supervisory or oversight responsibility. Referring physicians
use service, despite complaints, because of referral feas.

Two examples: A patient with kidney pain had a Kidney
ultrasound by this company-Clinimed, Inc. - report came back -
"ultrasound of the kidneys grossly normal." Patient had had one
of his Xidneys removed several years before. Fortunately his
treating physician was aware of this fact.

A second patient had an echocardiogram done. The
reading physician noticed an artificial heart valve, but had the
artificial valve in the wrong place - on the Wrong valve.

Our expert, Karen Eberman, manager of the
echocardiography laboratory at Penn, described the
echocardiograms done by this company as the worst she'd ever
seen. No quality control program existed.

Case declined for criminal prosecution. Civil case
settled with substantial penalty, agreement byg
lifetime exXclusion from Medicare.

Case is significant becausa in usual course of
business, physicians never see echocardiogram itself-only report
of reading physician.

Kickback statute, though not used in prosecution, was

effective in obtaining cooperation of physiclans - they Knew they
had potential liability and assisted in investigation.
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In 1987, with bipartisan support, Congress enacted the Medicare

and Medicaid Patient and Program Protection Act (Pub. L. 100-93) ,

providing enhanced administrative authorities for sanctioning

aberrant health care providers. Under the Department's exigting

program exclusion authorities, approximately 1500 health care
practitioners and providers who rendered substandard or

unncoeesary services to program beneficiaries, or otherwise

engaged in fraudulent or abusive activities, were excluded from.

the Medicare and Medicaid programs in FY 1995.

One example, is the exclusion in December 1994 of an oncologist

practicing in california. After a lengthy hearing process, a

Departmental Administrative Law Judge'imposed a permanent proyrauw

exclusion on Dr. Sunil R. Lahiri, a physician who was determined

to have rendered substandard and unnecessary services to cancer

W
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patients. The judge found that:

He deprived many of these patients of the opportunity to
receive treatment that could abate or curc their cancer, or

at least minimize the suffering associated with advanced
stages of cancer. By having these patients endure numerous
prolonged 1nfusion§ of ... chemothcrapy, and repeated blood
tests and vitamin injections of marginal efficacy, ([Dr.
Lahiri] severely inconvenienced these patients and caused a
significant deterioratien of their quality of life at a time
when their life expectancy was very short. This record of
unnecessary and excessive treatment, when combined with ([Dr.
Lahiri's] refusal and inability to follow Medicare billing
practices, leads me to conclude that [his]eagerness to
generate the maximum amount of Medicare billings was a
principal factor in his choice of treatment for patients.
Likewise, in another case, the Government entered into 3
settlement agreement with National Medical Enterprises, Inc.
(NME) to resolve charges of fraudulent practices at many of its
psychiatric and substance abuse facilities. NME agreed to pay’
$324.2 million in damages and penalties to the United States for
losses it caused lu Governmental health care financing progranms.
The Agreement resolved claims of fraudulent and abusive practices
at NME facilities, including admitting and treating patients
unncessarily, Keeplny patients hospitalized longer than was
necessary in order to use up available insurance coverage,
billing federal programs multiple times for the same service, .
billing federal programs when v services were actually provided,
and billing Medicare for payments made to doctors and others that

were solely intended to induce referrals of patients.

And in yet another case, the Government recently determined that
hundreds of elderly patients were implanted with “"mystery"
pacemakers. One could not determine the brand, serial number or

expiration date of the pacemakers implanted into Medicare
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peneficiaries. After a lengthy investigation and trial a
pacemaker dealer and others were convicted of misbranding
' pacemakers, changing their expiration dates, giving kickbacks to

physicians, and overcharging.
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ustrations of IA_ H

An obstetrician/gynecologist performed glucose tolerance
tests on pregnant women using eguipment that had no records
of calibration, maintenance, or quality control procedures.
An inspection of the lab found quality control materials
that were frozen and outdated. The resulting inaccurate
glucose test results in pregnant women could have led to the
misdiagnosis of gestational diabetes, which may endanger the
life of the mother and baby.

~-- One resident in an Indiana facility was hospitalized
after maggots and larvae were found in a foot would -- the
nursing home said it did not have enough staff to give
baths.

~- A mentally retarded resident in a Texas facility was

hospitalized after being "force fed" with a syringe while in -

a head lock and then aspirating the milk.

-- Residents in a Maine facility developed severe pressure
sores after entering the facility. In most cases, the
development of the pressure sores could have been avoided.



