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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

MEMORANDUM FOR THE DIRECTOR 

FROM: 

SUBJECT: 
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Nancy-Ann Min 
Joseph Minarik 

Department of Justice Views on Seeking an Amendment to Health Insurance 
Reform Legislation to Protect the Medicare Hospital Insurance Trust Fund 

The Department of Justice (DOJ) is appealing the Health/Personnel RMO decision to seek 
an amendment to the House and Senate health insurance reform bills to mitigate any potential 
threats to the Medicare Hospital Insurance (HI) Trust Fund resulting from the fraud funding 
provisions in the bills. DOJ prefers that the Administration support an administrative agreement 
between HHS and DOJ as a means to address this potential threat. This memorandum presents 
the Health Division's (HD) and the Transportation, Commerce. Justice. and Services Division's 
(TCJS) views and recommendations on the DOJ appeal and seeks your guidance. 

Background 

The House and Senate versions of health insurance reform each contain fraud and abuse 
provisions similar to those in the President's balanced budget plan. Resources from the HI Trust 
Fund would be made available for enforcement efforts in anticipation of significant recoveries. 
Unlike the President's plan, both the House and the Senate bills allow the expenditure of HI Trust 
Fund resources on non-Medicare enforcement activities and require that various fines and 
penalties from non-Medicare related health care fraud enforcement be deposited in the HI Trust 
Fund. Justice wants the flexibility to pursue the most promising Federal health care cases, 
regardless of whether they are Medicare or non-Medicare. In the HD's view, it has always been 
the Administration's policy that resources in the HI Trust Fund should be used for Medicare 
purposes only. 

Based on HHS and HD recommendations, the Health/Personnel RMO is seeking an 
amendment to the health insurance reform bills to ensure the appropriate use of HI Trust Fund 
resources. The amendment (which is still in draft) is modeled on the process established in 
current law to "reconcile" the source of funds (e.g., the SMI and HI Trust Funds and General 
Funds) for administrative expenses related to Medicare and Medicaid at HHS. 1 Use of this 
reconciliation approach would require that the Trust Fund be made "whole" for resources devoted 

1 HHS' administrative expenses for Medicaid are initially paid out of the HI Trust Fund, which is 
subsequently reimbursed from the General Fund as these activities are not Medicare related. 



to non-Medicare fraud cases, either through recoveries or transfers from the general fund. 
Implementation of this amendment would require that both HHS and DOJ undertake a certain 
level of administrative tracking to account for Medicare and non-Medicare enforcement activities 
(expenditures and recoveries). 

DOJ is appealing the decision to seek an amendment, believing that the likelihood of the 
fines and penalties flowing to the HI !!l!st Fund being less than non-Medicare expel!flitures is 
epremely small. DO) also opposes ~ny_ fix -- legislative or administrative -- that would require 
"needlessly burdensome" accounting procedures that are out of roportion to the amoupt of 
money mvo ve . so believes that pursuing an amendment could put passage of the entire 
fraud and abuse control program in jeopardy.· DOJ recommends that the issue be dealt with 
through an administrative agreement between the two departments. 

HD Analysis and Recommendation 

The HD understands DOJ's concerns with the RMO's position, but believes that we 
should maintain the decision to seek an amendment protecting the integrity of the HI Trust Fund. 
DOJ and HHS have already agreed that, absent an amendment, they intend to mitigate any threat 
to the Trust Funds administratively by establishing accounting systems to track Medicare and non­
Medicare recoveries and expenditures related to the bill. An amendment clarifies DOJ' s and 
HHS' intent and strengthens the Administration's stand on protectmg the solvenc of the HI 
Trust Fund by ehmmatmg any t reat posed by the legislation. 

We believe that at this oint it is im ossible to tell, as DOJ believes, if the threat to the 
Trust Fund is "srna . ' Neither DOJ nor HHS have provided an estimate o t e amount o 
penalties and fines that will be returned to the Trust Fund as a result of this legislation. Nor did 
CBO provide such an estimate in its scoring of these provisions. As you may recall, the inability 
to estimate the amount of fines and penalties that might result from this legislation is one reason 
that the Administration originally proposed this policy as a demonstration (in the President's 
December balanced budget plan). 

The HD is aiso not suggesting that DOI or HHS create "needlessly burdensome" 
processes to enforce the amendment. DOJ and HHS have agreed that with or without a change in 
the leg1slat1on the need to est -- r nhance existin --systems to track Medicare and 
non- e 1care related expenditures and recoveries under this program because: ( 1) this is a new 
mandatory program and will not be subject to routine oversight typically provided by the 
Appropriations committees, (2) the bill language requires a yearly report on revenues collected 
and disbursed under the program, and (3) there is a good chance that GAO will be asked to audit 
the program as part of the Conference Report language. 

The HD disagrees with DOJ's proposition that pursuing an amendment threatens passage 
of aud and abuse control program. In fact, the Administration is ursuin at DOJ's 
recommendation, changes to other frau and abuse provisions in the legislation. Either the 
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proposed amendment, like DOJ's other recommendations, are accepted or rejected, pursuing it in 
and of itself does not threaten passage of the entire program. 

In the end, seeking an amendment does not impose any administrative burden on IIBS or 
DOJ beyond what will be required if the bill were to pass as drafted. Nor does seeking an 
amendment threaten passage of the bill. Rather, supporting an amendment strengthens the 
Administration's position with regard to protecting the solvency of the HI Trust Fund. 

Recommendation. The HD recommends that you not accept DOJ' s appeal. 

TCJS Analysis and Recommendation 

TCJS is sympathetic to the IIBS concern that health care fraud enforcement not pose a 
risk to the integrity of the HI Trust Fund. However. in our view. IIBS is seeking to fix a problem 
which is not likely to exist. will be extremely small if it does exist. and will be corrected by the 
Congress if such deficiencies should actually occur. And, current reassurances notwithstanding, 
past discussions and correspondence from lll-IS indicate that their proposed solution would 
require an accounting system that will be very burdensome on DOJ, especially considering the 
amount of money involved. 

Funds to be transferred to DOJ from the Trust Fund are $23 million in 1997 and will rise 
to $35 million by 2000. Based on historical experience, a significant portion of these funds will be 
used for Medicare cases. For illustrative purposes, using 25% of the 1997 DOJ funds for non­
Medicare cases would represent less than $6 million of Trust Fund money "at risk." 

The balance of the 1997 health care fraud resources -- $97 million -- goes to the lll-IS IG; 
these funds are under the control of lll-IS and should be devoted solely to Medicare if the 
department is concerned about integrity of the Trust Fund. DOJ should not be forced to accept a 
legislative amendment that is largely aimed at internal lll-IS operations. The direct appropriation 
to the FBI for health care fraud would come from the general fund, not the HI Trust Fund, and is 
not part of this issue. 

The Trust Fund would suffer only if fines and penalties from DOJ's non-Medicare cases 
are less than the expenditures for these cases. As noted above, the maximum exposure of the 
Fund is $23 million in 1997 (and only $6 million in the example assuming that DOJ will continue 
to work a significant number of Medicare cases). The Health Division is concerned that there is 
no estimate of fines and penalties to compare to these expenditures, since CBO did not make an 
estimate of fines and penalties in their scoring of health care reform. However, losses would be 
small even under a worst case scenario that assumes no recoveries -- and such an assumption 
would be contrary to experience. The lack of CBO scoring does not logically lead to the 
conclusion that there is a problem that has to be solved through an amendment and associated 
accounting system. 
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The bottom line is that the problem is not likely to exist, and even if it does, would be very 
small based on the exposure level and likely recovenes. It 1s, therefore, d1mcult to justify the need 
for a leg1slat1ve solution, especially when 1t rrught open up the health care fraud legislation to 
changes that both departments consider unacceptable. HHS and DOJ should work together on an 
administrative solution for this issue and development of a mutually agreeable system for 
Congressional reporting. 

Recommendation. TCJS recommends that the Administration not seek an amendment to 
the health insurance reform bills. 

Decision 

Accept DOJ appeal 

Reject DOJ appeal 

Please see me 
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Honorable Alice Rivlin 
Director 
Office of Management and Budget 
Washington, o.c. 20503 

Daar Director Rivlin: 

DOJ OU. 

U. S. Department of Justice 

Office of Legislative Affairs 

?t.ay 17, 1996 

This responds to an O!>ra request for the Department's views 
on l~gisla.tive le.n~age that the. Department of Hco.lth o.nd HUlD.an 
Services (HHS) proposes be inserted in H.R. 3103, the Health 
Coverd~e Availability and Affordability Act. HH~' proposals 
relate to provisions in the bill, now passed by both House and 
senate, that fuml lcw e.n!oi:cement efforts to cotnbe.t health co.re 
fraud. 

HHS offers two versions of its proposed legislative 
language; each would requlre DOJ to trc.ck. all of the c.nti-ft-aud 
~ork funded under the bill in order to keep account of how much 
of this enrorcement work relat~~ Lu M~clicare and how much to non­
Medicara health prograros. HHS would then require that varying 
portions or the non-Medicare enforuemenL ~uots b~ reil!Wur5ed out 
of the General Fund of the Treasury, rather than being funded out 
of the Medicare 'l'rust fund, as is currently required by the uill. 

We strongly object ~o these proposals for several reasons. 
First, there is a substantial risk that opening up this funding 
issue in the conference coltllllittee will invite far more sweeping 
changes from those who oppose the anti-fraud prograo altogether. 
This could defeat a key legislative initiative that the 
President, the Attorney General, and the HHS Inspector General 
have Chal:lpioned for three years. Second, the legislative changes 
HHS seeks are unnecessary because their only legitimate purpose 
can be achieved with less burden by an administrative arrangement 
that DOJ and HHS can jointly implement. Third, the language llliS 
proposes would impose substantial ad~inistrative burdens on the 
Department's law enforcement efforts. Given these factors, we 
strongly urqe the Adr.linistration to reach an administrative, 
rather than legislative, solution to any perceived pToblems in 
H.R. 310J's funding provisions. 
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Risk to the Health Care F:t:aud FunU.iug Provishmi,; 

Over the l~st three years, the Admlnistratlon and various 
congressional committees have worked on health care fraud 
legislation that included law entorcement tun~ing provisions 
similar to those contained in H.R. 3103. On March 28, 1996, the 
House passed H.R. 3103. As passed by ~ne House, 'the bill 
included !undin9 language similar to the Administration bill at 
that time. The statement or Administration Policy Oia not 
suggest that the language in H.R. 3103 should be changed in any 
way ana HHS never objected to the funding language in the bill. 

!n light ot this history, we believe it is both awxward and 
risky for HHS--at this late date--to suggest to House and senate 
conrerees that the bill's funding provisions are tiawed and 
require correction. The House- and Senate-passed funding 
provisions are essentially identical and, hence, we do not expect 
that those provisions ~ill otherwise receive much attention in 
the conterence. we believe such inattention well serves the 
Administration's goal of obtaining fraud and abuse legislation·, 
including funding for law enforcenent activities. 1 We are · 
advised by congressional staff that there are those who would 
like to see law enforcement deprived of the resources provided in 
the current legislation and that opening the conference up to 
debate on those provisions would jeopardize them: 

our concern is heightened by the fact that both versions of 
HHS' legislative proposals would require additional transfers for 
the health care fraud program out of general revenues. Given the 
contentiousness of CB0 1 s scoring of this bill, earlier in this 
Congress, we think any proposal that requires further use of 
Treasury revenues will invite unwonted controversy. Based on our 
experience in following these issues for the past three years, we 
believe these warnings have merit and that it is not in the 
interests of the PresiQent's anti-health care fraud initiative to 
pursue a leqislative modification. 

Objections to Specifics of HHS' P..r..o~~$..a.l.s. 

l. The Fundinq Provisions of H.R. 3103 

Before turning to the details of HHS' proposals, it is 
useful to outline briefly the law enforcement funding mechanism 

1rndeed • .in floor statements and other comments, Members of 
Congress and their staff have emphasized that the purpose of this 
leqislation is to provide needed resources to law enforcement 
units engaged in health care fraud work; at no time has any 
legislator even hinted that the purpose of thi~ provi~inn i~, ~~ 
IlliS now suq9ests, to "enhance the HI Trust Fund with additional 
monicas." 
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established in H.R. 3.l03. The 1\Ct fimrnce~ t:x.panded 
investiqations of health care fraud by the FBI with a direct 
appropriation from 'the Treasury. :runding for vLhe.r law 
enforceoent entities that combat health care fraud is handled 
differently. The Act crea~es a health care fr~ud ~ntl abuse 
control account (the 11Accountn) to be administered by tha 
Attorney General and 'the· HHS secretary and f lmu11.a::ltl ai:a rollows. 
First, the Act authorizes the annual appropriation of a fixed 
amount from the Medicare Trust Funa 'to tllis Account, beglnnlng at 
$104 million in fiscal year 1997 ~nd gradually rising to 
approximately $240 mil!ion in fiscal year 2003 an~ in all 
subsequent years. HHS' OIG is guaranteed a fixed portion of this 
funding, and the remaining amount is available no~ only to DOJ, 
but theoretically to any entity engaged in health care fraud 
enforcement. · 

Second, the Act provides for replenishing of the Medicare 
Trust Fund through the deposit of amounts equal to all monetary 
recoveries -- other than restitution -- into the 'l'rust tund. At 
present, restitution recovered in any health care fraud case is 
returned to whatever health care plan -- public or private -­
incurred the loss. (Thus, restitution in Medicare fraud cases is 
d~posited in the Medicare Trust Fund; restitution in Federal 
Employee Health Benefit or CHAMPUS cases is returned to those 
programs. H.R. 3103 would not alter this practice.) By 
contrast, nonrestitution monetary recoveries in health care fraud 
cases are currently not used for any health care purpose. 
Rather, fines are deposited into the crime Victims Fund for the 
use of state victims compensation programs and victims• 
organizations; forfeitures are deposited in the Asset Forfeiture 
Fund for use by federal, state and local law enforcement; and 
civil monetarv penalties, treble damages and civil penalties are 
deposited in the U.S. Treasury. Under H.R. 3103, amounts equal 
to all of these nonrestitution monies -- which have no 
affiliation with a particular health plan -- would henceforth be 
deposited into the Medicare Trust Fund. The channelling of these 
''New Monies" intc the Trust Fund will begin at the same time that 
H.R. 3103 authorizes annual transfers out of the Trust FUnd to 
support anti-fraud enforcement work. 

2. HHS' Weak Argument for Legislative Change 

In recent weeks, HHS has raised the possibility that this 
anti-fraud funding arr~ngement in H.R. 3103 may somehow 
jeopardize the integrity of the Medicare Trust Fund. In a prior 
~ubmic~ion to OMB (a copy of whi~h ;s attached), DOJ has 
demonstrated that this putative threat is more theoretical than 
real. The Trust Fund ~~ ~rP..~P.ntly constituted could only be 
diminished under H.R. 3103 in the unlikely event that the New 
Monie• and enhanc@d r~cov~ry of MPni~~r~ TP.stitution do not equal 
the costs of the annual anti-fraud transfers out of the Trust 
Fund. HHS and DOJ agree that thE" C\lll)ll'l'!l.nt.f:\ci ch~po!=;-i ti:; into the 
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Trust Fund Qre expected to exceed those anti-rraud enforcement 
costs. Nevertheless, to guard against evan a theoretical risk to 
the Trust rund / DOJ. has proposea a cira:rt Memoranclum ot· 
Understanding between HHS and DO! (a copy of which is also 
attached) that woul<l ensure the 'J.'rust l''und • s integrity. 

The preamble to HHS' most recent proposals for le~islative 
change, however, makes clear that HHS' primary concern is not 
about the integrity of the Trus~ Fund as it is currently 
constituted. R~thar, HHS believes that some of the New Monies 
that v111 be deposited into the Trust Fund should be excluded 
from any transfer out of the Trust Fund that might support health 
care fraud enforcement that is not related to Medicare. We know 
of no evidence that Congress intended to place such a constraint 
on Nev Monies, and HHS offers none. Indeed, in its preamble, HHS 
says it si111ply "presume [ s J that all monies obtained in Medicare 
cases (including fines and penalties) are Medicare monies that, 
because of the new legislation, rightly belong in the HI Trust 
Fund.w It is only because HHS believes Congress neglected to 
specify this constraint on the use of New Monies that HHS 
believes H.R. 3103 must be amended to protect the "integrity" of 
the Trust Fund. 

We are not aw&re that Congress ever considered--as a stand­
alone policy--requiring that amounts equal to fines, damages and 
penalties from Medicare fraud cases be deposited into the 
Medicare Trust Fund. on the contrary, Congress enbraced such 
deposits only as part of an overall initiative to expand and 
support health care fraud enforcement. Having mandated the 
deposit of New Monies in that context, Congress could have 
further specified thAt the portion of New Monies corresponding to 
penalties, damages and fines fro~ Medicare fraud cases should be 
accountea differently from the a~cunts correspohding to non­
Medicare cases. But Congress did not do so, and nothinq in its 
failure to do so in any way threatens the integrity of the 
Medicare Trust Fund. More to the point, nothing in Conqress' 
failure to do so sugg~sts that this Adninistration should nov 
seek to have such a constraint imposed by inserting new statutory 
language that will only burden law enforcement and endanger the 
provisions. 

3. Objections to HHS' LeqislativP- Propo~~ls 

We have the follnwin9 pr~liminary comments on the morit~ of 
HHS' legislative proposals, which were forwarded to us by OMB 
ye~tP.rnrty. OMB 9t.aff have instructed us t.o lilllit our comments to 
this proposal, which we understand to have superseded a prior HHS 
leqislativP- pTcr~~~l and HHS' prior position paper on trackin9 
so-called 11Medicare .. related 11 tnonies. As we have oade clear to 
OMR ~t~ff, w~ have significant objection~ to thgsg prior HHS 
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submissions. 1 But consistent with OMB's request, we will not set 
forth in detail these objections herein but reserve our 
opportunity to comment on them should they be proposed anew. 3 

Version l of HHS' current legislative proposals is difficult 
to evaluate because of a..Q.biguous wording. Under that version, 
the Attorney General and HHS Secretary would annually determine 
what portion of the prior year's 11 DOJ wedge amount" 'Was devoted 
to non-Medicare enforcement. (The "DOJ wedge amount" is the. 
amount of the prior year's anti-fraud transfer out of the Trust 
Fund that was allocated to DOJ.) Having deternined the non­
Medicare portion of the vedge amount, the Attorney General and 
HHS Secretary would then certify "the amount, if any, which 

2The relationship between HHS' pr~vious legislative proposal 
and its prior position paper on tracking "guidelines" is unclear 
and at times inconsistent. For exar:iple, the legislative language 
referred only to the goal of "insur[ing] that the Hospital 
Insurance Trust Fund has been fully reimbursed for any 
expenditures made from the Account that are not related to the 
Adlilinistration of Title XVIII. 11 On the other hand, the 
guidelines sought to impose numerous other mandates on the 
Department of Justice: 1) tyinq expenditures of Account monies to 
receipts in health care fraud cases; 2) characterizing 
nonrestitution monies in health care fraud cases based on the 
amount of restitution in a particular case and on the entity from 
which it derived; and 3) accounting of "absolute amount" of 
monies used for non-V.edicare purposes. None of these mandates is 
grounded in HHS' proposad legislative language and we presume HHS 
is not proposing incorporating such guidance in any 
administrative arranqernent to implement the legislative proposals 
it now offers. 

3The Department's objections to the tracking "quidelines 11 

pr~viously proposed by HHS ar~ many, including the following: 
first, by tying e~forcement expenditures to monetary recoveries 
from sp~cifie typ~s of fraud cases, the guidelines underllline the 
Department of Justice's longstanding authority to determine 
unilaterally its investigative and prosecutorial prioritie~; 
second, by having the level of Medicare enforcement dictated by 
the level of prior monotary rgoovgrigs in Medicare cases, the 
guiaelines contravene DO~'s well-publicized all-payer health care 
£raud onfcrcgmgnt stratg~y; third, the guidelines impose an 
administrative tracking system needlessly burdensome and 
practically impo~sible given the Departmcnt'c prcncnt lack of a 
tracking system for Medicare fraud enforcement; and fourth, the 
guidelines require characterizing the nonrcctitution monetary 
recoveries based exclusively on the amount of restitution, an 
amount which may have little if anything to do the amo~nt of a 
fine imposed in a criminal case or the amount of civil penalties 
levied in ~ FalGc Clwimz Act case. 
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sh.oulcl 1.Ja Lrdns!erred from the General rund or the Treasury to 
the [Madicare) Trust Fund, in order to insure that the ••• Fund 
has pe~n fully rel.mbursed for any expenditures no~ related eo the 
Adlll.inistration of Title XVIII," The difficulty in interpretinq 
this langua9e lies in 'the term 11 :ru11y reilllbursecl. 11 uoes HHS 
conte~plate that any of the New Monies deposited in the Trust 
Yund will ~e taken into account in calculating reimbursement? 

Reao literally, version l seems to suggest that the New 
Monies vi.ll be ignored and that an~ portion of an annual wedge 
amount that is devoted to non-Medicare entorcement should be 
fully matched by a reimbursement to the Trust Fund fro~ the 
Treasury. However, inasmuch as the preamble to HHS' legislative 
proposals argues that New Monies must be carefully segregated 
into .. Medicat"e-related" and "non-M~dicare-related," we suspect 
HHS may intend that the latter type of New Monies should be taken 
into account when calculating whether the Trust Fund has been 
"fully reimbursed." If tt,is reading of Version 1 is correct, it 
imposes significant administrative burdens. 

Dividing New Monies--that is, amounts equal to treble 
damages, tines, forfeitures, and civil ~onetary penalties--into 
"Medicare-related." and "non-Medicare-related" can be difficult, 
arbitrary and misleadinq. In our experience with health care 
fraud prosecutions, many cases involve offenses against more than 
one health care program, and we do not segregate and characterize 
nonrestitution monetary recoveries accordinq to the various 
programs that have been defrauded. In its preamble, HHS suggests 
making such characterizations on the basis of the proportions of 
restitution recovered, yet restitution does not always measure 
the harm in a p~rticular case. For example, there may be a 
kickback case, in which there is no loss to the government that 
we can-articulate, or there may be patient harm which qenerates a 
siqnif icant fine unrelated to the amount of loss to the 
government. In these circumstances, the proportionality method 
that HHS proposes for deternininq the extent of 11 ME!dicare­
related" recoveries would be misleading. Even if we were to 
i:cplement the formula proposed, HHS' statement that "We believe 
the Department of Justice accounting system could accommodate the 
above principles" is unfounded. Such a charactQri~~tion of 
recoveries by health care plan must be done manually; it cannot 
be accomplished by computer systems. CivP.n th~t thAr~ ar~ 
presently over l,OOO criminal investigations and 1,000 civil 
investiqations at the Department of 3u~ticA, t.hj~ i~ potentially 
very burdensome. , 

A further problem with Version 1 of HHS' proposal is equally 
a problem under Ver~ion '-· Rnt:h Vt;lrs:ions would require DOJ-­
seemin9iy, for as long as H.R. 3103 remains lawv-to track and 
account f'or t:hP. 111mo11nt. of ~ach year 1 s t.tedge amount that i£: .:p~nt 
on Medicare and non-Medicare fraud enforcement. We object to any 
l~~islative proposal that require~ an administrative tracking 

~UV/ 
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system that is needlessly burdensome.• Both Versions l and 2 
require tracking of expenditures of the wedge monies into 
Medicare and non-Medicare activities. Tne Department uses time 
as a vehicle to measure expenditures on particular subjects of 
enforcement. If a prosecutor spends three hours researching the 
mail fraud statute in a case involving Medicare and CHAMPUS, it 
is obviously not an easy matter to determine how that time should 
be allocated. If an investigator is reviewing a physician's 
contract with a bospital to ascertain whether there were any 
improper payments, it is once again difficult to determine how 
this should be characterized. Requiring that such judqments be 
111ade on a daily basis in hundreds of cases can impose real 
adlllinistrative burdens. Yet, the proposed legislative language 
appears to require such accounting in perpetuity, long after it 
has become clear that the relatively small sum in the annual DOJ 
wedge amount for health care fraud enforcement has been more than 
offset by New Monies deposited in the Trust Fund and thus cannot 
disturb the inteqrity of that Trust Fund. In contrast, DOJ 
proposed an administrative solution that minimized the need to 
perform this tracking while at the same time guaranteeing the 
integrity of the Medicare Trust FUnd. 

DOJ also is very wary of Versions 1 and 2 because each 
contemplates that DOJ must demonstrate to Congress which portion 
of its overall non-Medicare anti-fraud enforcement was funded by 
wedge monies and therefore gives rise to a reimbursement from the 
Treasury to the Trust Fund. As DOJ repeatedly has advised HHS 
and OMB, DOJ presently tracks health care fraud expenditures, but 
does not classify these expenditures as Medicare or non-Medicare, 
although a significant, if not predominant, part of the 
Department of Justice's health care fraud work involves Medicare. 
Therefore, we do not have a Medicare base on whi~h to rely to 
perform the type of tracking of the wedge amount apparently 
sought by HHS. Moreover, we have long opposed creatinq dedicated 
slots for health care fraud prosecutors or investigators, a 
development that would siqnificantly hamper the ability of U.S. 
Attorneys and the FBI to respond to the most severe and pressing 
criminal problems. 

A f in~l obj~ction is prompted by the language in Version 2 
and concerns the source of the reconciliation funds. Version 2 
states that the reconciling reimbursement will come from ~ome 
"other appropriation or Fund," without specifying what that may 

4Although the Act authorizg6 thg KHS OIC to usa the health 
care fraud and abuse control account monies for Medicare as well 
as Medicaid activities, the liliS propo~al dog~ not impose upon 
itself any of the strictures that it wants to impose on DOJ. In 
its:: preamb1'1, HHS tner9ly statgs that 11 authorized OIG ependinq 
from the Account will be for only Medicare activities." There is 
no tracking burden or reconciliation mandate. 
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be. Were DOJ bound to finance the raconcllldtlon Qt the end of 
the year from its own appropriations, this would impose an 
un~enable situation, requiring DOJ to set aside reserve tunds at 
the beginning of the year and entailing impossible administrative 
buraens. OMB starr have a~viBed us that, at the end or the year, 
if the Attorney General and the Secretary of HHS decide that some 
reconci1iation nee~s to ta.K.e place ana the Meaicare Trust FUna 
EUst be reilnbursed for some wedge funds, then the Treasury, and 
not OOJ appropriations, W11l be the source of that reimbursement. 
Notwithstanding OMa's reassurance, the absence of such language 
in the proposal is disconcerting especially as the vagueness or 
the langunge might lead a Member. of Congress to expect that the 
Department would be using its own appropriations !unds. 5 

We understand from OMB staff that the views expressed in 
this letter will be reviewed outside the normal Legislative 
Reference Division process and that a final decision as to HP.S' 
proposals will be made by OMB's Health Financing Section. We 
request that DOJ be given the opportunity to consider appealing 
the Section's decision--should it be adverse to D~J's position-­
before that decision is presented as an Administration position 
to congressional Members or staff. 

Thank you for the opportunity to comJnent on these 
legislative proposals. If we can prcvide any additional 
information or be of any further assistance, please do not 
hesitate to contact me. 

Sincerely yours, 

L~.J 
Andrew Fois -:_"]f1 :JJ=-
Assistant Attt:fney General 

Enclosures 

5.Additionally, we propose that the -word "Account" be changed 
to nFund" on the third to last line of the proposed legislative 
lanquaqe, to indicate that the trAn~fer from thP "cthAr 
appropriation or Fund" is to the HI Trust Fund, not the Medicare 
Account. 
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ENSURING THAT NEW ANTI-FRAUD PROVISIONS DO NOT 
DISTURB THE INTEGRiTY OF THE MEDICARE TRUST YUNO 

Obiectiye: Congress is expected soon to enact a new program to 
combat neal tn care rraud et ml <:1.lJuse. Tlle Department~ of Ju:stice and 
Health and Human services agree that this new program should be 
administered in a way that prote1,;t.~ Lha intE:grity of the Medicare 
Trust Fund. OOJ h~s developed a proposed mechanism to ensure that 
monies that a.re placed in tne Mec:Ucare Trust. Funll unde1· current law 
will only be used to fund DOJ's anti-fraud activities th.at are 
confined to Medicare enforcemQnt. The proposed met.:hi:lnlsm is 
essentially this: DOJ will devote the anti-fraud funding authorized 
under the proposed. Aci: to Medicare enforcement. until surf ic.ienL u~w 
funds are deposited in the Medicare Trust Fund to permit the 
Department to undertaxe non-Medicare entorcenent., as well. Thls 
proposed mechanism is described in more detail below and set forth 
in technical tenr.s in an attached draft or a Memorandwn of 
Understanding between DOJ and HHS. 

Legislatiye Background: Title V of the proposed Health 
Insurance Reform Act of 1996 ("tne Act") establishes a new nealth 
care fraud and abuse control program, jointly administered by tbe 
Departments of Justice and Health and Human services. The Ac1: 
promotes investigation of all forms of health care fraud by the FBI 
and investigation of medicare and medicaid t"raua, in particular, l:>y 
HHS' Inspector General { 11 the IG"). Through expansion of the 
criminal and civil statutory tools, the Act also enhances DOJ 1 s 
prosecution of health care fraud cases involving all public and 
private health plans so that the results of the FBI's and the IG's 
investiqations can be fully exploited. 

1:\lndinQ _o_f Anti-Fraud Activities: The Act finances the FBI's 
expandad investigations with a direct appropriation from the 
Treasury. By contrast, the expanded investigations by the IG and 
the enhanced prosecutions by DOJ are !Uhd~d by a transfer of monies 
from the Medicara Trust Fund. The combined amount to be 
transferred out of the Trust Fund for these two purposes is 
strictly limited in the Act, beqinninq at $104 million in fiscal 
year l997 and gradually rising to approximately $240 million in 
fiscal year 2003 and in all subsequent years. 

To ensure that these annual transfers do not deplete the 
resources o! the Medicare Trust Fund, the Act directs that amounts 
~crual t'.o four additional sources of monies that are generated in 
health care fraud cases henceforth be placed into the Trust Fund. 
Thos~ fon,.. l\dditional sources are: (1) criminal fines, (2) civil 
lllonetary penalties, (3) forfeitures and (4) non-restitution 
damages. Prior to passaqe of the Act, no amounts equal to the 
fines, penaltie.s, forfeitures and non-restitution da:rr.ages collected 
in such cases were d~pn~iT.An in the Trust Fund. Rather, fines ware 
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simply Cl.eposi 'tec1 in the Cc .iroe v 1~ti1n::a Fund, !'orfeiture5 were 5imply 
deposited in the Asset Forfeitures Fund, and civil monetary 
penalties and non-restitutlun tlamayes were simply deposited in the 
general fund of the U. s. Treasury. By directing that amounts equal 
to these sums {llerearter, the "New Monie:;") h1::mcarortll l:ie cleposited 
in the Medicare Trust Fund, Congress ensured that the corpus of the 
'!'rust .Fund woUJJl not l:>e reduced by the tnms.r1:n::s or monies out of 
the Trust Funa ~hat the Act requires to finance the IG's and DOJ's 
anti-fraua activities. 

Impact on Medicare Trust FUntt: The congressional Budget or.rice 
satisfied itself that the revenues newly generated by the Act for 
the Trust Fund would equal or exceeQ the ant1-rraud transters out 
of the Trust Fund (beginning at $104 million/year) that the Act 
requires. HHS and OOJ are also cont ident that the annual amount ot 
New Monies to be added to the Trust Fund will exceed the $104 
million (and subsequent amounts} in annual anti-fraud transfers ou~ 
of that Trust Fund. Thus, DOJ and HHS anticipate that the Act will 
bring about a net increase in the Medicare Trust Fund. A question 
has been raised, however, as to the impact on the Trust Fund if for 
some reason the level of New Monies falls snort of expectations. 

The answer depends on how the anti-fraud money that will be 
transferred out of the Trust Fund is used. When such funding is 
used to investigate and prosecute Medicare fraud, the funding will 
inure to the benefit of the Medicare Trust Fund even i.f the 
prosecutions yield less than the expected amount of fines, 
penalties, forfeitures and non-restitution damages (i.e., New 
Monies) because such prosecutions will at least yield recovery of 
Medicare restitution damages, which automatically are deposited in 
the Medicare. Trust Fund. To the extent that the anti-fraud funding 
is used to investigate and prosecute non-Medicare fraud (e.g., 
fraud involving CHAMPUS, FEHB, veteran's benefits or other health 
care programs) and such prosecutions produce less than the expected 
amount of New Monies, it is conceivable that the transfers from the 
Trust Fund that will support such prosecutions will deplete the 
Trust Fund by more than it is replenished. This pote.ntial 
difficulty is lllcre theoretical than real because ( 1) a very 
substantial portion of DOJ's health care fraud prosecutions do 
involve Medicare, (2) Medicare prosecutions are expected to vield 
more money for the Trust FUnd than they cost, and (3} even non­
MP.rlicar~ prosecutions will yield New Monies that will be deposited 
into the Medicare Trust Fund. 

Proposed ~echanism to Protect Trust Fund Inte9rity; To guard 
against even the re-mot~ po!;li;ibil:it:y th,,t th~ fundinq of DOJ' s anti­
fraud prosecutions would jeopardize the integrity of the Medicare 
Trust Fund as pr~~An~ly ~nn~tituted, DOJ and HHS could enter into 
a Memorandum of Understanding. The MOU would ensure that none of 
the money b~inlJ trt'l.n~fP.rt"P.<i nut of the Trust Fund to support DOJ's 
anti-fraud activities will be expended on non-Medicare prosecutions 
until sufficient Ne"W Mcni-..~ hl'lv~ hPP.n nP.tin!=: i t~a into the Trust Fund 
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to pay :tor . th~s~ p:i::osecu tions. Thi:> can be done by o. simple 
mechanism that will impose a minimum of administrative and 
accounting burden on DOJ and will p:t"eser-ve OOJ' 's flexibility to 
pursue the health care fraud prosecutions it deems most promising. 

The MOU will require that in the first fiscal year under the 
Act, DOJ will expana an amount vn Meuicare enforcement that equals 
or exceeds the amount of the anti-fraud transfer DOJ receives out 
ot the 'J.'rust FUnd tor tna't. year. The ree1sun ror :t.·equiring thi5 i5 
that, when this transfer is made at the outset of fiscal year 1997, 
no New Monies will yet have been deposited in the Tru==ol. Fu11u. 

During tha"!: tirst t iscal year, however, DOJ will begin to k~~P 
a running tally of all New Monies that are deposited in the Trust 
Fund. .At the end ot each year, this 't.ally will be adjusted to tdk~ 
into account the ertent to which DOJ' s annual expenditure on 
M6dicare enforcement has fallen short or the annual anti-fraud 
transfer DOJ received in that year. Of course, during the first 
fiscal year that the Act is in force, there Will be no short!all. 
But in subsequent years, any portion of the anti-fraud transfer 
that is not matched by OOJ expenditure on Medicare enforcement will 
necessarily have been spent on non-Medicare enforcement. This 
portion of the anti-fraud transfer that was devoted to non-Medicare 
expenditures will be deducted from the running tally of New Monies. 
By deducting these non-Medicare enforcement aEOunts trom the 
running tally of New Monies, DOJ will produce what might he called 
a tally of net New Monies. DOJ will then compare this tally of net 
New Monies to the amount of the anti-fraud transfer that it will 
receive in the coming year under the Act. If tr..e net New Monies in 
the Trust Fund exceed the amount of the coming year's anti-fraud 
transfer out of the Trust Fund, DOJ will be free to spend that next 
year's transfer on whatever mix of health care fraud prosecutions 
it deems most promising--which may be primarily, or even 
exclusively, Medicare fraud prosecutions. 

Minimizing_Administrative and Accounting Burdens: In order to 
minimize administrative and accounting burdens, DOJ may at so~e 
point decide not to seqreqate the hours that its anti-fraud 
prosecutors spend on Medicare fraud from those hours that are 
devoted to non-Madicare fraud. If DOJ does so decide, then in any 
year in which that decision is in force, DOJ will simply assume-­
for accounting- purposes--that all of the prosecutorial efforts 
funded by the anti-fraud transfer have been devoted to non-Medicare 
pro~Acutions. If OOJ adopts this simplified approach, then at the 
end of the year, the full amount of that year's anti-fraud transfer 
fro~ thQ Trust Fund to DOJ will be deducted from the runninq tally 
of New Monies that have been deposited into the Trust Fund. 

This adjusted tally (the amount of net New Monies) will again 
b~ comp~~~n ~gainst the amount of the anti-fraud transfer that-­
pursuant to the Act--DOJ will receive in the coming year. If there 
a.r~ q.ric:iugh tu:it Nev Monies deposited in the Trust Fund to caver the 
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full a111ount or the coming year'~ anti-fraud tran5fer to DOJ, the 
Department will again be free to use that anti-fraud funding for 
whatever mix of heal th care rraud p.c:-ust:!cutions--wllich mes.y be 
predominantly Medicare prosecutions--that the Department believes 
are most promising. 

Xhe Need for Augmented 'l'racking: In the unlikely circumsLance 
that, in a particular year, the tally of net New Monies deposited 
into the Trust Fund is not as large as the anti-rraud transfer to 
OOJ", then oo.:r' s options for spending that money will be more 
constrained. For that year, UOJ would neea to re-establish a 
system to segregrate those hours spent by its anti-fraud 
prosecutors on Medicare fraud trom those hours spent on non­
Medicare fraud. OOJ would then have to ensure that its 
expenditures on Medicare enforcement for that year would be at 
least as large as the amollnt by which the anti-fraud transfer 
exceeds the tally of net New Monies. (And, at the end or such a 
year, only that amount of the anti-fraud transfer that exceeds the 
amount of DOJ' s Medicare enforcement expenditures tor the year 
would he deducted from the running tally of New Monies.) 

sununary: This regime for protecting the inteqri ty of the 
Medicare Trust Fund is em.bodied in the attached draft ot a 
Memorandum of Understanding. The :mechanism set forth in the MOU is 
conservative--that is, it will more than preserve existing funding 
for the Trust Fund--because it requires that any anti-fraud 
transfer out o! the Trust Fund that is devoted to non-Medicare 
prosecutions will be paid for solely with New Monies. It thus 
ignores the substantial new funds that will accrue to the Trust 
Fund as a result of restitution damages obtained in Medicare fraud 
cases. Those funds are simply an unacknowledqed boon to the Trust 
Fund that will not be drawn upon to fund non-Medicare prosecutions • 

• 2 
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[ D R A F T ] 

MEMORANDUM OF UNDERSTANDING 

HEALTH CARE FRAUD AND ABUSE CONTROL ACCOUNT 

Combatting health care fraud and specifically Medicar~ fraud 
is a goal shared by Lhe O"=pai:tment of Justice ( "DOJ") and the 
Department of Health and Human Services ("HHS"). 

The Health Insurance Reform Act of 1996 ("Actn) provides that 
the HHS secretary, acting through t.hrt or rice of the J:nspector 
General of HHS, and the Attorney General shall establish a proqram 
to coordinate law enforcemen-e programs to control r2::tsutl aml abuse 
with respect to health care. 

The Act establishes a Heal th Care Fraud and Abuse Control 
Account (the "Account"), housed in the Feaeral Hospital Insur~n~~ 
Trust Fund ( "JtF.edicare Trust Fund") to be used to cover the costs of 
the administration and operation of the nealtn care traud and abuse 
control program. The Act mandates an appropriation to the Medicare 
~rust Fund of monies not presently deposite~ in the Trust Tund, 
including monies equal to the following alll.ounts, which are 
hereafter collectively ref'erred to as "New Monies": 

(i) Criminal fines recovered in cases involving a 
federal health care offense; 

(ii) Civil monetary penalties and assessments imposed .i..n 
health care cases; 

(iii) Amounts resulting from the forfeiture of property 
by reason of a federal health care offense; and 

(iv) Penalties and damages obtained under the False 
Clai~s Act, 31 u.s.c. §§ 3729-3733, in cases involving 
claims related to the provision of health care items and 
services {other than funds awarded to a relater, for 
restitution or otherwise authorized by law). 

The Act· also provides for the appropriation to the Account of 
monies from the Trust Fund in such sums (subject to an annual 
limit) as the HHS Secretary and the Attorney General certify are 
necessary to carry out the heal th care fraud and abuse control 
proqram as described in the Act. With respect to administering the 
Account, DOJ and HHS agree to the following: 

1. The Account should be ad:m.inistered to maximize effective 
use of the funds to combat health.care fraud and abuse with minimum 
administrative burden, consistent with compliance with the Act. 

2. The Act provides that the Attorney General and the HHS 
Secretary may CP.~tify nppropriations to the Account in an amount 

~OH 



05117/96 19:24 n202 514 e1-19 DOJ OU. 

up to '$104, 000, 000 tor tiscal yeetr 1997, with increa5es of 15 
percent in the six. succeeding years, and with no increases in 
subsequent f 1scal years. 

3. The Act guare.ntees 'that the Inspecto.t" Gt:m~.rca1 o~ HHS 
{"IG"} will receive an amount of the annual appropriation to the 
Account, su.bject to an annual minimum and maximum t.hal. increase 
each year through fiscal' year 2003. These funds must be used ~y 
the IG to imple~ent the health care traua and abuse control pru~rAm 
with respect to the medicare and medicaid programs consistent with 
compliance with the Act. 

4. The difference bet~een the total annual appropriation to 
the Account under [proposed] 42 u.s.c. S 1395i(k) (3) (A) (i) and the 
portion of that amount allocated to the lG is rererre~ to as the 
"wedqe amount". The portion of the wedge '1mount that is then 
allocated to DOJ will be referred to as the "lJOJ wedge amount." 

5. At the end of each fiscal year, DOJ will compare the 
following two sUI11s: 

Sum A will consist of the total amount of New Monies deposited 
in the Tr.ust Fund since the Act became law. 

SUlll B vfll consist of the t:::>tal of the amounts (if any) .by 
which DOJ • s annual expenditures on Medicare enforcement (since 
the Act became lav) have fallen short of the DOJ wedge 
amounts. to be calculated as follows: 

i) In each fiscal year in which DOJ's Medicare 
enforcement expenditures equal or exceed that 
vear's OOJ wedge amount, the portion of that wedge 
amount to be included in sum B will be zero; and 

ii) In each fiscal year in which DOJ 1 s Medicare 
enforcement expenditQres are less ~han that year's 
DO.J wedge amount, the balance of the DOJ wedge 
amount--i.e., the portion devoted to non-Medicare 
enforcement--shall be included in Sum B. However, 
for any fiscal year in which 003 has not utilized a 
system to determine what portion of prosecutorial 
houT"i:: wera devoted to Medicare £nforcement, DOJ 
shall treat that year's DOJ wedge amount as having 
b9~n ~ntirAly devoted to non-Medicare enforcement, 
and that year's full DOJ wedge a.mount will be 
includ@d in Sllm TL 

'I'he rgs::ult of the comparison of Sum A with Sum B at the. end of each 
fiscal year shall determine how the DOJ wedge amount is used in the 
naxt fi~cal year, as follows: 

i) If SUI\l A. is lc;!SS than or l?tJUal t-.n !=:um fi, no.J will 
ensure that its Medicare enforcement expenditures 
in th~ ng~t fiscal year shall ~qual or $X~~P.d the 
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ii) If S~m A exceeds sum B but .by an a.mount that is 
less than the DOJ wedga amount for the next fiscal 
year, OOJ may in the ne~t fiscnl ye~r expend lccc 
than that DOJ wed9e amount on Medicare enforcement 
but the difference between those Medio~re 
anforceme'nt expenditures and that DOJ wedge amount 
may not exceed the difference between Sum A and sum 
B; and 

iii) If sum A exceeds SWI\ B by an a?tount that is greater 
than thli:I DOJ weuge amount for the the next fiscel 
year, DOJ may pursue whatever mix of health care 
rraud prosecutlons lL tlaems most promising, without 
needing to ensure any particular level of 
expend.i ture on Medicare enfor~t=.ment in that next 
fiscal year. 

6. During the first fiscal year in which the Act is 
effective, DOJ" agrees i:o expend an amounL u11 Medica.t·e enrorcement 
that equals or exceeds the DOJ wedge amount for that year . 

. 5 
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TO: 

FROM: 

CC: 
CC: 
CC: 
CC: 

SUBJECT: 

13-May-1996 12:34pm 

Jennifer L. Klein 

Timothy B. Hill 
Office of Mgmt and Budget, HD 

Nancy-Ann E. Min 
Barry T. Clendenin 
Mark E. Miller 
Thomas M. Reilly 

RE: Fraud and Abuse 

This is what HHS has sent over lately. 

T H E P R E S I D E N T 

Of course HHS (and to a 
hourly, so I doubt that 
eventually end up with. 
will be very similar. 

certain extent DoJ) are phoning in changes 
this is the exact langauge that we will 

But the overall structure and concept 

The language is lifted from the Social Security Act and mirrors 
authority that HHS and SSA currently have to reconcile the amounts 
they spend on administrative activities funded from the HI, SMI, 
OASDI, and SSI trust funds (i.e., HHS, SSA and the Treasury can 
currently "swap" money from various funds. For example, the 
general fund will reimburse the HI trust fund for administrative 
outlays made from HI related to Medicaid.) 

Add to section 501(k) of the Senate bill the following new 
subsection: 

(k) (6) RECONCILIATION OF ACCOUNTS.--

(A) After the close of each fiscal year the Secretary of 
Health and Human Services and the Attorney General shall jointly 
determine the portion of the costs charged during such fiscal year 
to the Account which do not relate to the administration of Title 
XVIII. After that determination has been made, the Secretary of 
Health and Human Services and the Atorney General shall certify to 
the Managing Trustee the amount, if any, which should be 
transferred from the General fund of the Treasury to the Hospital 
Insurance Tru~t Fund, in order to insure that the Hospital 
Insurance Trust Fund has been fully reimbursed for any 
expenditures made from the Account that are not related to the 
Administration of Title XVIII. 

(B) The Managing Trustee is authorized and directed to 



transfer any such amounts in accordance with any certification so 
made. 
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TO: 
TO: 

FROM: 

CC: 
CC: 
CC: 

SUBJECT: 

10-May-1996 07:53pm 

Nancy-Ann E. Min 
Christopher C. Jennings 

Timothy B. Hill 
Office of Mgmt and Budget, HD 

Barry T. Clendenin 
Mark E. Miller 
Parashar B. Patel 

A fraud and abuse "glitch" 

T H E P R E S I D E N T 

I had a lengthy conversation with James Costello this evening. 

The bottom line is that Justice is not in agreement with the 
decision to seek a legislative fix to the flow of funds issue. 

James is mostly concered that: 

(1) DOJ was not consulted on the decision to seek a fix (nor, for 
that matter, were they consulted on the final design of the POTUS 
legislation) and that a fix could disproportionately affect 
Justice (by making them have to do tracking etc that HHS won't 
have to do) and 

(2) seeking a fix could jeapordize the bill, a conclusion based 
on Justice's work with Hill staff on this issue over the past 
three years. 

I politely walked him through our technical justifications for 
seeking a fix, but indicated that his concerns were not technical 
and as such I could not really resolve them. 

I advised him that given the fact that discussion with conferees 
could take place at any time, he needed to talk to you very soon. 
You should expect a phone call early on Monday. 

My reaction to his concerns are: 

1. No one is trying to cut Justice out of the decision making 
process. This issue is about making sure the HI Trust Fund is 
protected, no one is talking about taking money away from Justice 
or making them conform to accounting/tracking standards that are 
different than what will be required of HHS. 



2. No one is going to fall on their sword over this issue. If 
the reaction on the hill is truly negative to this fix, I find it 
hard to believe that we would fight very hard given the other 
important issues involved in this legislation. (NOTE: I also 
suggested to James that if he or his staff knew conclusively that 
there will be a visceral reaction to this fix, they might want to 
let us know where this reaction is going to come from.) 
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U.S. DEPARTMENT Of" HEALTH AND HUMAN SERVIC:ES 

FOR IMMEDIATE RELEASE CONTACT: HHS Press Office 
(202) 690-6343 

BBS REPORTS PROMISING FIRST YEAR FOR 
"OPERATION RESTORE TRUS'l'" INITIATIVE 

HHS secretary Donna E. Shalala today marked the first-year 
anniversary of HHS' anti-fraud initiative, Operation Restore Trust, 
saying new approaches in the pilot program have already produced 
$42.3 million in recoveries. This constitutes a return of $10 in 
recoveries for every $1 spent on the project. · 

The pilot project is operating in five states, and the Clinton 
Administration has proposed expanding it to all 50 states in the 
coming fiscal year. 

"Operation Restore Trust has pioneered new partnerships within 
the federal government, new cooperation with states, and new ways of 
targeting and stopping fraud in the Medicare and Medicaid programs," 
Secretary Shalala said. "In its first year, Operation Restore Trust 
has proved its value, and the President wants to extend its reach to 
every state in the nation." 

With first-year targeted demonstration project funds of $4.09 
million, Operation Restore Trust has produced $42.3 million in 
restitutions, fines, settlements and recovery of overpayments. This 
includes $24.5 million returning to the Medicare Trust Fund from 
criminal restitutions, fines and recoveries; $14.1 million returning 
to the Trust Fund as a result of civil judgments, settlements and 
penalties; and $3.7 million returned to the Treasury as a result of 
services inappropriately billed or medically unnecessary services 
rendered. 

HHS Inspector General June Gibbs Brown said that "Operation 
Restore Trust is proving what it was meant to prove: that a new 
focus on fraud and abuse, and new cooperative approaches, can help 
us to better protect federal Medicare and Medicaid dollars." 

The initiative was announced by President Clinton last May 
at the White House Conference on Aging. It is aimed specifically at 
fraud, waste and abuse in three high-growth areas of Medicare and 
Medicaid: home health agencies, nursing homes (including hospices), 
and durable medical equipment suppliers. 

- MORE -
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Inspector General Brown said that out of 272 Medicare and 
Medicaid cases currently under investigation in the three targeted 
payment areas, 244 are new cases that were opened as a result of the 
Operation Restore Trust initiative. She said 64 of the cases are 
joint efforts with other law enforcement agencies. 

operation Restore Trust is focused on five states (New York, 
Florida, Illinois, Texas, and California) which account for 38.5 
percent of Medicaid beneficiaries and 34 percent of Medicare 

.~. beneficiaries. 
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New approaches being tried under the initiative include: 

• Use of sophisticated statistical methods of targeting providers 
for investigations and audit 

• Use of teams of HCFA data staff, IG auditors and nurses from 
state agencies to conduct comprehensive reviews of rehab and 
skilled nursing facilities with unusually high Medicare 
reimbursement rates. Reviews looked both at facility-specific 
issues as well as potential systemic problems 

• Increased emphasis on concerted planning and executing of 
investigations with the Department of Justice and other law 
enforcement agencies 

• Use of public forums and focus groups both to disseminate 
information to beneficiaries and providers about known 
fraudulent techniques, and to gather information from them 

• Training and empowering state Aging Ombudsmen to detect and 
report fraud and abuse in nursing homes 

• Use of state survey officials who regularly monitor care in 
home health agencies to help identify inappropriate and 
fraudulent billing (see separate press release). 

Other accomplishments during the first year include: 

0 35 criminal convictions and 18 civil judgements have been 
obtained since March 1, 1995, in cases folded into the ORT 
project and benefiting from the increased attention, 
focus, and support provided by ORT. In addition, 93 
program exclusions of individuals and corporations have 
been taken. 

o A new HCFA satellite office has been established in Miami 
which, ,in addition to its other activities, is heavily 
involved in outreach to the local community to alert the 
public and local businesses to health care fraud schemes. 

- MORE -
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o A toll-free Hotline ("HHS-TIPS") has been established to 
receive information on possible waste, fraud and abuse. 

Bruce Vladeck, administrator of the Health care Financing 
Administration, said, "The object of Operation Restore Trust is not 
only to punish fraud and abuse, and to recover funds, but more 
important to identify areas of vulnerability and prevent fraud 
before it happens." 

Vladeck said that a number of significant potential program 
changes have been identified as a result of Operation Restore Trust, 
which could prevent more than $\billion a year in fraud, waste and 
abuse. The recommended changes re being developed as legislative, 
regulatory, and administrative actions. 

The HHS Office of Inspector General, the Health Care Financing 
Administration and the Administration on Aging are the three 
agencies within HHS which are jointly heading the Operation Restore 
Trust initiative. The project has also involved an 
intergovernmental team comprised of federal and state personnel, 

,,. including the Department of Justice and the United States Attorneys 
offices across the country. 

HHS Assistant Secretary for Aging Fernando Torres-Gil said the 
nation's elderly are particularly vulnerable to unscrupulous 
providers: "Seniors who are receiving care under Medicare and 
Medicaid deserve to get the highest quality of care from providers 
who obey the law." 

Services targeted by Opera~ion Restore Trust were chosen 
because they are three of the f ~test-growing cost areas in Medicare 
and Medicaid. 

Under President Clinton's FY 1997 budget proposal, the 
approaches successfully piloted in the de~onstration project would 
become part of a nationwide initiative. ~he President's budget also 
contains proposals for providing increased and more stable funding 
for anti-fraud efforts in Medicare and Medicaid. Altogether the 
President's proposals for a nationwide anti-fraud initiative for 
Medicare and Medicaid would involve FY 1997 spending of $597 
million, an increase of $158 million over current funding levels. 
The total saving expected from the additional spending is $3.5 
billion over seven years (1997-2003). 
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Please route to: 

T Health Division ti 
Office of Management and Budget 
Executive Office of the President 

Washington, DC 20503 

Nancy-Ann Min 
Decision needed 
Plca.5C sign 

May2, 1996 

Through: Bany Clendr.nin \&_ 
Mark MilleP'-

Pi:i- your n:qucst 
Please commcnr 
FYI 

'Yt'ith Copies for: AK. TR, Labor Bruch, 
HD Chron, HFB Chron. 

Subject: More Fraud and Abuse 
Issues 

From: Tim Hi~ 
Phone: 20213515-7831 
Fu:: 20213515-35110 
Em~: hW_l@l.eop.gov 
Room: #7026 

The purpose ofthis memorandum is to seek your guidance on three fraud and abuse issues. 
These issues need to be resolved so that the Administration can begin briefing Congressional staff 
regarding the Administration's position on fraud and abuse provisions in the House and Senate 
health insurance reform bill:s. 

Issue #1: Department of Labor (DoL) Role in Enforcing Fraud and Abuse. 

Background. The proposed legislation in both the House and Senate establishes a fraud and 
abuse control program that give:s broad authority to both the HHS Inspector General and the 
Attorney General to (1) coordinate all federal, state, and local fraud and abuse enforcement 
programs; (2) conduct investigations, evaluations, audits, and inspections relating to the delivery 
of and payment for health care; and (3) issue interpretative rulings or advisory opinions 
concerning the application of certain health care fraud and abuse sanctions. 

DoL 's Position. DoL is concerned that the scope of this program's authority 
encompasses ERISA-covered health benefit plans; but the proposed legislation does not 
include the Secretary of Labor as a principal in the control program. The proposed 
legislation also establishes new crimes to combat health care fraud and abuse without 
clarifying that the Secretary of Labor has the authority LO investigate them with respect to 
ERi SA-covered health plans. DoL is very adamant that they be included in the control 
program and indicated that they will complain to the Secretary if their concerns arc not 
addressed 

DoJ and J/llS' Position. DoJ and fll·IS disagree with Labor, believing that nothing in the 
proposed legislation diminishes ERTSA's current authority or nece!\!\arily requires DoJ or 
HHS to investigate ERISA related fraud. Rather, DoJ and HH'S argue that Labor is on 
par with DoD, VA, OPM etc who are also not principles in the program, but who will also 
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not see any diminished impact on their authority. See the attached DoJ analysis on this 
issue (Tab A). 

Discussion: It is my sense, based on conversations with DoL, HHS and Justice staff, that the 
proposed legislation does not give DoL any problems that a good memorandum of understanding 
between I-Il-JS, Justice and Labor can't fix. 

Recommendation: The Administration should not pursue a legislative change requiring Labor to 
be part of the control program. If Labor presses, we could work with the Conferees to try and 
get language included in the conference report clarifying that Congress' intent on this issue is not 
to diminish Do L's, or any other tederal programs', enforcement authority. The Labor branch 
agrees with this assessment (see attached email at Tab B). 

Agree __ / __ Disagree __ _ Discuss ----

Issue #2: Treatment of Certain ERISA-related Fraud and Abuse Recoveries 

Background: The proposed legislation requires that various fraud related fines and penalties be 
deposited to the Hospital Insurance Trust Fund. 

Dol 's Position. DoL believes that the proposed legislation d(l)es not ensure that penalties 
assessed in ERISA cases will be used to make participants and beneficiaries whole for 
losses (i.e., receive restitution) before being paid into the IIl Trust Fund. 

HHS and DoJ Position. DoJ believes, and we concur, that the proposed legislation does 
not create the problems that DoL asserts that it does. The proposed legislation only deals 
with fines and penalties -- the laws which guide restitution to parties that have been 
defrauded are not at all changed by this bill. Under the proposed legislation, participants 
in ERISA sponsored plans will be made whole before fines and penalties are deposited to 
the HT Trust Fund. See the attached DoJ analysis on this issue (Tab A). 

Recommendation: The Administration should not seek an.amendment on this issue_ 

Agree __ /_ Disagree __ _ Discuss ----

Issue #3: Should there be a Legislative Fi:t to the Flow of Funds Issu~? 

Background· The proposed legislation does not explicitly state that Meo1care Trust Fund outlays 
are only to be used for Medicare-related administI'ative activities. 

]1.1.slice and HHS JG Position. Justice and HHS argue that no fix is needed, that the flow 
of Medicare Trust Funds can be accounted for administratively. In a perfect world, HHS 
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would prefer a legislative fix to this issue, but they are worried that pressing for a fix on 
this issue could jeopardize the entire bill. 

OMB Staff and HCFA Position. 0.MB staff and HCF A leadership each believe that a 
legislative fix is the best way to ensure that Medicare Trust Fund dollars are properly 
accounted for. 

Discussion: We are not convinced that the flow of funds issue can, or should, be resolved 
administratively for the follomng reasons. 

• Seeking other Legislative Changes to Fraud and Abuse Language. The reason we 
originally focused on an administrative fix.. was because we did not want to open the bill up 
to debate in Conference for fear that the fraud and abuse provision would be dropped 
entirely. This no longer seems reasonable, as HHS and Justice, ar Chris Jennings' 
prompting, are drafting legislative changes to other parts of the fraud and abuse language 
(e.g., anti-kick back, adverse action data base). If the Administration is going to pursue 
changes to other parts of the fraud and abuse legi~lation, we should pursue a change for 
the flow of funds issue as well. In addition, HHS i's asserting that the issue is 
"conferenceable" as a result of the Rockefeller letter. 

• Administrative Fix Will be Difficult. Discussions -with HHS and Justice staff indicate 
that it is going to be very difficult for HHS and DOJ to actually agree on the accounting 
systems that will be necessary to track Trust Fund recoveries and outlays. 

t'or example, Justice believes that penalties (as opposed to restitution) assessed in 
Medicare cases are not "Medicare-related." These penalties now go to the general fund; 
under rhe proposed legislation they go lo HI Trust Fund. Justice believes that just because 
the proposed legislation requires the penalties to be deposited into a different account (the 
HI Trust Fund), does not mean that their basic natµre changes, they are still "general fund" 

'I 

revenue. Under this view, Justice does not belieye they need to track recoveries as 
1 Medicare or non-Medicare at all. On the other hand, ill-IS believes that all penalties 

should be tracked as Medicare or non-Medicare, based on the type of case they were 
levied in. 

• Creates Bounty Hunter Incentives. Relying on an administrative fix could lead to a 
process whereby resources arc allocated to admirustrative activities based on the level of 
recoveries generated by those activities. In other words, the amount of money that Justice 
will be able to spend on non-Medicare activities could be directly proportional to the 
amount of money they return t~ ~he Trust Fund. In effect, we could be using a '"bounty 
hunter" decision rule for spend~ "policy at DoJ -- the more they collect from non­
Medicare cases, the more they can spend on non-Medicare activities. 

The Administration and Congress rejected this "bounty hunter" concept; neither the 
current health insurance reform bills nor the Administration's draft bill directly links the 
amount of recoveries to the amount of spending available 

3 
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Note that seeking a legislative fix does not mean that we should stop discussions on how to 
implement this policy administratively. Rather, we should be very aggressive on this front for two 
reasons. First, we may not get a change to the bill, and our concerns notwithstanding, we will 
have to ensure a segregation of funds administratively. Second, even if we get a fix, we are going 
to want IIl-IS and Justice to establish systems to track the money they spend and the money they 
save as the result of this program. We are engaged in ongoing discussions with the HHS IG and 
Dol on this issue and will be meeting early next week to iron out some of their differences. 

Recommendation: The Administration position should be that we want a legislative fix that (1) 
ensures that IIl Trust Fund dollars are only used for Medicare activities and (2) does not relate 
the amount of recoveries to the amount of administrative dollars available. Our options here 
include: 

• Reverting to the original Administration bill. This is obviously preferable. However, 
adopting the Administration bill in whole would involve more than making minor changes 
to the Conference language, and as such may not be possible. 

• Drafting a minor change to the Conference bill that makes very clear that expenditures on 
the fraud and abuse control program should be funded from both the general fund and the 
HI Trust Fund in amounts proportional to the control programs Medicare and non­
medicare acLivities. See the attached mark-up as an example (Tab C). 

If you agree that we should pursue a fix I will share our draft language with Justice, HHS and our 
GC to seek their views. 

Agree __ _ Disagree __ _ Discuss ----

Next Steps 

As you requested, we are ~cheduling a meeting with DoL',' IIBS and Justice for Tuesday to 
discuss the disposition of the OoL related issues. We might want to use that time to discuss the 
flow of funds issue as well. 

Please let us know how you would like to proceed. 
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DOJ Talking Points in Response to 
"Fraud and Abuse: OOL's Role in Coml:)ating Fraud and Abuse" 

Iseue: DOL has investigative authority over offenses which 
victimize ER!SA plans. The FSI also possesses investigative 
jurisdiction over crimes which affect £RISA plans; the DOJ 
prosecutes ERISA crimes. There is no provision in the House or I 
senace bills which dilute or narrow the jurisdiction of the DOL in 
this arena. 

Senate bill: The Senate bill establishes a control program that 
tasks the Attorney General and the Secretary of HHS with 
"coordinating" federal, et.ate. and local healt:h care fraud 
enforcement.. The bill further provides that "nothing in this Act 
shall be conat:.rued to diminish the aut:.hori~y of any Inspector 
General", thus making it clear that the functions assigned to HHS 
by the Act do not supplant the existing function and jurisdiction 
of other investigative agencies. 

Neither the Senate bill nor the House bill confers authority 
on the Attorney General or on HHS to issue interpretive rulings or 
advisory opinions concerning ER!SA matters. Such rulings/opinions 
are only to be issued concerning specific fraud/kickback crimes 
concained in Title 42, which does not include ERlSA issues. 

Neither bill changes existing law concerning court ordered 
restitution. Under existing law, courts order defendants to make 
restitut:ion payments to the victims · of crimes, whether those 
victims are ERISA plans, individuals, private planG, or government 
progrrims. This. is t:rue in health care fraud cat:>ea, and in all 
other criminal cases. It would be inappropriate to change existing 
restitution law in order to afford preferential treatment to one 
category of vict:im in one category of crime ERISA victims in 
health care fraud offenses. 

Similarly, it would be inappropriate to divert criminal fines 
in one sub-category of offense (ERISA c4imesl from the use to which 
all criminal fines are put -- deposit in the Cri~e Victims Fund to 
be used to support programs for all victims of crimes. 

Nor should existing law concerning forfeiture be altered for 
ans category of offense (~RISA crimes). Under exi~ting law, 
forfeiture proceeds from various categories of offenses, only one 
of which is healt:h ca.re fraud, is deposited int:o the DOJ Asset•· 
Forfeiture Fund. Those forfeit:ure proceeds are available to: 
remiasion to victims of the offenses through existing procedures. 
Those exiating procedures are incorporated into ~he Senate bill. 
Accordingly, in addition to court ordered restitution, there is a 
mechanism by means of which forfeiture proceeds are used Lo 
compensat.e vict.ims of crimee, including ER!SA crimes. 

House b~li: The House bill contain~ provisions similar to t.ho!Je in 
the Senate bill. 
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November 13, 1995 

Mr. Eddie Janek 
Galveston County Commissioner 
West County Building 
11730 Highway 6 
Santa Fe, Texas 77510 

Dear Eddie: 

Thank you for your letter regarding fraud and abuse in the 
Medicare program. I appreciate your concerns about this important 
issue. 

Since its creation thirty years ago, the Medicare program 
has helped to preserve the health of millions of Americans, and 
I am determined to see that it functions even more effectively and 
efficiently. I am concerned that plans by Republicans in Congress 
to reform the system would open the door to greater waste, fraud, 
and abuse, and that these measures would eliminate vital consumer 
protections that guard the health and income of older Americans. 

Despite this threat, my Administration has been hard at work 
to strengthen and protect Medicare. Earlier this year, we introduced 
a three-part plan to combat fraud and abuse. Under our plan, the 
Department of Health and Human Services and the Department of Justice 
launched Operation Restore Trust, an effort to work with state and 
federal agencies to investigate waste, fraud, and abuse associated 
with home health agencies, nursing homes, and durable medical equip­
ment suppliers. Additionally, HHS is creating a new, more stable 
budget mechanism to fund Medicare program-integrity activities. 
Finally, the HHS Office of the Inspector General has new authority 
to investigate and prosecute in cases of fraud and waste within 
the Medicare and Medicaid programs. These efforts have already 
resulted in numerous indictments and convictions, and are serving 
to fundamentally strengthen the Medicare system. 

I believe we must do more among these lines, not less. Be 
assured that I will continue to fight to ensure that our nation does 
not turn its back on the health and well-being of our citizens, both 
young and old. I appreciate your interest in these important issues 
and welcome your involvement. 

Sincerely, ILL CL\iri·~~:~~ 
BC/SEM/JFB/JRS/ckb-emu 
( 11 . j anek . e) 
cc: IGA~--~~==-~~-=---~ ~ --, d-en·· Klein:; _ .. WW ·· · --

(Corres. #2558516) 
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The current version of rhe Administration's bill does not reflect HCFA's suggestions (or the 
suggestions from the OIG) for improving the Conference Agreemenr language on fraud and 
abuse, which has been incorporated in rhe bill. 

1. Sections 8 l04and8144. Replace wich section 11435 of original Administration bill. Makes 
criminal authorities applicable to all health plans. 

2. Section 81 OS. Amend to give the OIG 120 days to either grant or deny a request for an 
interpretive ruling. Provide OIG with discretion to decide whether an investigation relating to a 
request for a fraud alert is appropriate. 

3. Section 8113. Replace with section I 1403(b) of original Administration bill. Provides 
permissive exclusion for all individuals with an ownership or control interest. regardless of their 
knowledge of the actions leading to the sanction. 

4. Section 8121 . Replace with section 11406 from original Administration bill. Provides access 
of all final actions in Final Action Data Base, including ones that result from a negotiated 
settlement. 

5. Section 813 I. Replace section 813 l (b) with section I l 402(b) from original Administration 
bill. Does not include requirement that individual knows or should know of the conduct. Add to 
section 8131 (d) the ability for CMPs to be levied against those who provide medically 
unnecessary seTVices only aij.er a pattern of abuse is established. 

6. Delete section 8133. It provides for a higher standard before issuing CMPs for HH than for 
other providers. 

7. Section 8145. Replace with section 11436 of original Administration bill because it also 
covers audits and inspections. 

8. Section 8146. Replace with section 11437 in original Administration bill because it is 
applicable to all health plans. 

9. Section 8151. Replace with section 11407 of original Adminislration bill which limits lhe 
expansion of NFCUs authority lo cases primarily involving Medicaid. 

10. Add section l l 410 of original Administralion bill to authorize the interception of wire, oral, 
or electronic communications in certain cases. 

G:'.DIRl:.C.:T<lR'TAU·.PULIC.:''Ctl.~IL~I 
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FOR RELEASE UPON DELIVERY 
WEDNESDAY, OCTOBER 18, 1995 

DONNA E. SHALALA 

SECRETARY OF HEALTH AND HOMAN SERVICES 

PRESS CONFERENCE ON HEALTH CARE FRAUD AND ABUSE 

WASHINC'l'ON, D.C. 

*THIS TEXT IS THE BASIS OF SECRETARY SHALALA'S ORAL REMARKS. 

l:T SHOULD DE USED WITH 'l'HE UNDERSTAND:ING THAT SOME MATERIAL MAY 

BE ADDED OR OMI'rl'ED DURING PRESENTATION. 
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GOOD A!'TERNOON: 

I am pleased to join the Attorney General here today to 
d.lecuss a very serious concern thae she and I share about the 
Republican Medicare bill makinq its way to the House floor. 

1 

Tomorrow the Repul)lican leadership in the House of 
Representatives plans to' ram through a Medicare bill that slashes 
$270 billion dollars from this vital health care proqram. At the 
same time they make these huqe cuts, House Republicans are 
opening qapinq holes in the consumer protections afforded to 37 
~illion Medicare beneficiaries. 

Like many Americans, I was appalled by the fact that the 
Republican Medicare bill in the House breaks with more than two 
decades cf bipi:irtisan work to protect Medicare beneficiaries 
aqainst the cost and the heartbreak of waste, fraud, and abuse. 
The American people do not aqree with House Republicans' apparent 
be1ief th~t combatting rra.u<1 and abuse in Medicare should not be 
a hiqh priority. In fact, they have made it clear that they want 
their Medicare dollars spent wisely and carefully. 

The House bill stands in stark contrast to the bipartisan 
effort beinq made in this one area in the senate. House 
Republicans say they ~re protecting senior citizens and cracking 
down on waste, fraud, and abuse while their leqislation does just 
the opposite. The fact is that the Republican Medicare plan 
headed for the House floQr would open the floodgates to waste, 
fraud and abuse. It would erase important consumer protections 
that quard the health and the pocketbooks of our senior citizens. 

Let me share with you a couple of examples of the kind of 
fraud that is detected and prosecuted under current rules that 
could well slip through the loopnoles of the House Republicans' 
Medicare bill. Robert Xuncl is a retired electrician living in 
Chicago. In 1986, Mr. xuncl's doctor implanted a cardiac 
pacemaker in his chest that had no visible namebrand, no serial 
number,· and no expiration date. Eventually, Mr. xuncl's doctor 
admitted that in return for implanting this "myster=tt pacemaker," 
he received the 5ervices ot a prostitute, a free trip to Hawaii, 
and other forms of kickbacks. The doctor, the pacemaker dealer, 
and nine others were convicted o-f fraud. 

Just last December, an oncoloqist practicinq in California 
was found to have rendered substandard and unnecessary care to 
cancer patients. While this doctor was 9ivin9 his patients 
unnecessary and repeated blood tests and vitamin infusions, he 
denied them treatments that could have abated or even cured their 
cancer. 

These kind of cases are heartbreakinq. But think about how 
much worse thinqs would be it we took the authority away from our 
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just.ioe aystem to step in and protect Medicare consumers. Yet 
House Republicans are poised to vote for a Medicare bill that 
would declare open season on the Medicare trust fund, making it 
oaaiar for dishonest praetitioners to defraud and abuse the 
program. 

I want to talk about five major flaws in the Republican 
. Medicare plan in the House. 

Pirst, the House bill would severely weaken protections 
· against kickbacks and self-referrals that protect patients 
against doctors who put their own prof its ahead of the needs of 
their patients. 

Second, it would relieve doctors, hospitals, home health 
aqanciaa, and nursing homes of the duty to make sure that their 
Medicare and Medicaid claims are accurate and true. 

Third, it would repeal the bipartisan, common qround 
standards for clinical laboratory tests performed in doctors' 
offices. These standards were created -- and signed into law. by 
President Reaqan -- in response to evidence that many senior 
citizens were receivinq shoddy, inaccurate lab tests. 

2 

Fourth, it would repeal quality standards for nursing home 
care under Medicare and Medicaid. Aqain, these standards were 
created in bipartisan legislation signed by President Reagan. . 
They were the product of nearly two decades of investigation into 
the frighteningly poor quality of care provided in some of our 
nation's nursing homes. And they have led to dramatic reductions 
in the use of physical restraints and drugs to immobilize nursing 
home residents in their beds and wheel~airs. 

Finally, the House Republican Medicare bill would allow 
physicians in certain cases to charge beneficiaries unlimited 
additional amounts if the 4octor is unwilling to accept 
Medieare•s :tee. 

These proposed changes have the potential of placing 
Medicare and the senior citizens it serves at risk for huge 
financial losses. These proposals stand in stark contrast to the 
Clinton Administration•s record Df solid accomplishment in 
combattin9 fraud in Medicare and Medicaid. 

My Department -- in close cooperation with the Department of 
.ruatic:e -- has launched Operation Restore Trust, a two-year pilot 
project operating in five states -- New York, Florida, Illinois, 
Texas, and California. This program is already paying dividends. 

Using multi-disciplinary teams of auditors, evaluators, 
investigators, and prosec~tors, operation Restore Trust has 
already yielded 20 criminal convictions, seven civil judgments, 
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and seven indictment& -- in just aeve.n months. As a result, we 
have collected $32 million dollars in fines, recoveries, 
settlements, and civil :monetary penalties. And we have 
esta~li&hed a voluntary disclosure program with the Justice 
Department so that providers or their employers can come forward 
to report suspected fraud and abuse. 

3 

These are important steps forward in our national battle 
against waste, fraud, and abuse. Clearly, now is not the time to 
turn back. 

For thirty years, our nation has worked to improve the 
health •nd the live& or senior citizens. Tomorrow's vote in the 
House threatens to endanger that progress by reversing course and 
neglecting fundamental quality of care standards in Medicare. 
ThAt is not a change ve can afford to make. 

I'm pleased to turn this microphone over to the 
distinquiahed Attorney General for her remarks. 
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HOUSE REPUBLICAN MEDICARE BILL 
WEAKENS BATTLE AGAINST 

HEAL TH CARE FRAUD AND ABUSE 

THE HOUSE REPUBLICAN MEPICARE PLAN Wt;AKENS ANTI-KICKBACK LAW§ 

PD l 

• The House Republican plan would make it difficult, If not lmposslble, to 
prosecute doctors and other health care providers for accepting kickbacks •• 
money or other compensation In return for referring patients. 

• Currently, Medicare prohibits any form of rsmunerrtiq,o in exchange for patient 
referrals. The House plan would prohibit such payments only if the sklnlficsnt 
purpose of the payment was to Induce referrals. 

• Kickbacks can corrupt medical providers' decision making -- often replacing 
patient welfare with profit. Kickbacks also can lead to inappropriate medical 
care, including unnecessary hospitalization, surgery, drugs, tests and 
equipment. 

• Most kickbacks have sophisticated disguises that are hard for the government 
to penetrate. For the vast majority of present day kickback schemes, the 
Republican Medicare bill would place an insurmountable burden of proof on the 
government. 

• In the past 1 5 months, the Clinton Administration was able to prosecute and 
settle two major cases involving kickbacks, obtaining convictions and 
settlements of $540 million, returning significant savings to the Medicare Trust 
Fund and the Treasury. 

THE HOUSE REPUBLICAN MEDICARE PLAN WEAKENS PENAL TIES FOR FRAUQ 

• The House Republican plan would make It more difficult to impose civil 
monetary penalties (CMP) on doctor:s and other health care providers who file 
fraudulent claims. 

• Existing CMP laws penalize doctors and other medical providers who "know" 
or "should know" that their practices are fraudulent. That standard places a 
duty on health care providers to use 11 reasonable diligence'' to ensure that 
claims submitted to Medicare are true and accurate. 

-more-
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THE HOUSE REPUBLICAN MEQICARE PLAN ENCOUBAGES ABUSIVE PHYSICIAN 
SELF-REFERRALS 

• The Hausa Republican blll would seriously undermine the currant bipartisan 
prohibition on doctors referring their Medicare patients to health care f aclllties 
in which they have a financial interest. 

• Under current law, Medicare and Medicaid do not pay for certain designated 
health services where the physician who orders the services has an ownership 
or investment interest in or a compensation arrangement with the facility or 
business entity that provides the service. 

• Physicians who refer their patients to facilities where they have a financial 
relationship can have their medical decisions affected by their profit motives. 

• Before the current prohibitions were in effect, the HHS Office of the Inspector 
General (OIG) found that patients of physicians who owned or invested in 
independent clinical laboratories received 45 percent more of such services than 
all Medicare patients in general. 

• Since the 1989 OIG study, nine more major studies have been published which, 
taken as a whole, clearly demonstrate that utilization rates of medical items or 
services tend to increase as a result of financial incentives directed to 
physicians who order tliose items or services. 

THE HOUSE REPU&LICAN MEDICAR~ PLAN ELIMINAT_ES QUALITY STANDARDS FOR 
CLINICAL LABS IN PHYSICIANS' OFFICES 

• The House Republican Medicare plan would repeal the Clinical Laboratory 
Improvement Amendments of 1988 (CLIA) as applied to physician office labs. 
(89,000 of the 152,000 clinical labs registered under CUA are physician office 
labs.) 

• Before CUA, physician office labs had very uneven performance standards. -Fer­
example, oRa lab ~onsistently mis-padormed tesrts fer Strep infeetieW;- A11 a 
result, all test results were negative. 

• CLIA requires all clinical labs, Including physician office labs, to meet minimum 
quality standards based on the complexity of the tests they perform. CLIA 
surveys ar.d proficiency testing provide physician office labs with feedback 
about problems of which they are unaware, helping them to improve their 
testing quality. 

-more-



• Working with physicians, HHS has already taken steps to streamline CLIA 
oversight. Further fine·tuning -- not gutting -- Is what is needed. 

!HE HOUSE REPUBLICAN MeDICARE PLAN ELIMINATES QUALITY STANDARDS 
IHA T PROTECT NURSING HOME RESIDENTS 

• The Republican proposal to block grant Medicaid would repeal a 1987 law, 
signed by President Reagan, that established quality standards for nursing 
homes and institutions earing for people with mental retardation. The GOP 
Medicare proposal would gut similar quality standards for Medicare 
beneficiaries. 

• A 1 986 report by the Institute of Medicine documented an epidemic of 
substandard care in nursing homes around the nation. In 27 states, IOM found 
at/east one-third of fscjlitjes had care so poor that it jeopardized the health and 
safety of residents. 

• The bipartisan i 987 law has led to dramatic improvements in the quality of 
nursing home care. The use of chemical and physical restraints has dropped 
significantly and the number of registered nurses on duty in nursing homes has 
increased, as has the training of nurses' aides. 

THE HOUSE REPUBLICAN MEDICARE PLAN ELIMINATES PROTECTIONS AGAINST 
EXTRA CHARGES TO MEDICARE BENEFICIARIES 

• The Republican proposal would allow physicians participating in many of the 
new health plans to impose unllmited charges on beneficiaries at the time they 
receive care. 

• Current law prohibits hospitals and doctors from charging patients large 
amounts above Medicare's recognized fees. Doctors who do not agree to 
accept Medicare fees as payment in full can only charge 15% above those fees. 

• The average Medicare beneficiary has an income of $13,000 a year and spends 
20% of that on out-of-pocket medical expenses for things like prescription 
drugs and Medicare cost-sharing. 

• Beneficiaries in so-called Medicare·Plus plans could be forced to pay even more 
out of their pockets for covered Medicare services. 

### 
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SUBJECT: DoJ Phone Call re Fraud and 
~ ~~ 

Abuse Provis~~ ~' 
>. 

I received a call this afternoon from Debra Cohen at 
Department of Justice regarding the fraud provisions 
Administration's latest balanced budget plan. 

the~~ 
in the 

She has two concerns: (1) the conference Agreement (upon which the 
latest version of the Administration's fraud and abuse provisions 
are based) provides neither the funding flexibility nor the ...J_t • 
funding levels sought by Justice and ( 2) there are other ~ ~ 
non-resource related problems (i.e. criminal fines being deposi ed· 1 
into the Medicare Trust Funds) with the Conference Agreement tat lJ 
Justice would like revised. p ~ 

'H "'-.. 
As described below, I think I addressed Debra's concerns. There -:J"V' 
is still a chance that she, or the Deputy AG, might call you or ~ 
Bob Litan about this issue, particularly since LRD plans on ~I-· 
sharing the revised legislative language with Justice once it is """t 
drafted. 

Funding Issues. 

Funding For Justice in the Conference Agreement. The Conference 
Agreement provides a total possible level of funding for Justice 
of $84 million--$47 million in mandatory appropriations for FBI 
(roughly $7 million above FBI's base spending for Medicare 
anti-fraud activities) and another $34 milliopr distributed at the 
discretion of the Attorney General and the secretary of HHS, for 
prosecutors and other activities (OoJ's base funding for 
prosecutors and other activities is $15 million). 

Justice's Concerns. Justice has asked for a Justice-wide (as 
opposed to an FBI specific) mandatory appropriation of $120 l 
million--including $55 million in base spending and a $65 million · 
increase--and is concerned that the levels in the Conference 
Agreement are not as high. Justice is also concerned with the 
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Conference Aqreement's provision that the AG and HHS "share'' $31 
million for prosecutors and other activities (HHS made assertions 
at a meeting last month that HHS should get all of this money) . 

My Response. I told Debra that the resource issues were largely 
dictated by CBO scoring. The Conference Agreement funding levels 
are what CBO believes can be reasonably spent. Increasing 
resources tor Justice beyond these levels wfll likely result in 
less savings and necessitate another Medicare offset in the 
package. I also told her, re9ardin9 the "sharing" of money 

~~<A between HHS and Justice, t1!._at HHS would not necessarily have the 
f\7-..~, last word on wbat would hap to these fund~.; 

~· 
Non-Resource Issues 

Jus-tice's Concerns. Justice does not like several provisions of 
the Conference Agreement, particularly provision requiring the 
deposit of criminal fines--which now go to a victims compensation 
fund--into Medicare Trust Funds. 

My Response. We should be able to accommodate these types of 
changes as we re-draft the bill, to the extent that they would not 
effect scoring (I do not believe that Justice's chanqes would). 

---~ \_ 
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FTJ1'JDING FOR HEALTH C!lli.E FRAUD ENFORCEMENT 
IN CON?ERENCE REPORT 

l. Funding Sourc~ for Control Account includes criminal fines 
and forfeitures. diverting these monies from specified funds 
serving other imp~rtant law enforcement activities, i.e., 
respectively the Crime Victims Fund and the Assets Forfeiture 
Fund now available to participating fed~ral, state and local law 
enforcement ag~~cies. 

2. Mandatory appropriatio~s ~rem the General ?und are set forth 
for FBI, but not for prosecutors; we support mandatory 
appropriations from the General ~und for the Derartment of 
Justice to enable us to provide the requisite investigators, 
prosecutors and support staff for effective healtn care fraud 
enforcement. 

3. Medicare Trust Fund monies available for Department of Health 
and Human Services Off ice of In8pector General and others to 
combat law enforcement will be significant in aiding Medicare law 
enforcement but will not be available for nonMedicare enforcement 
(e.g., other federal health care plans and private insurance); 
this necessitates other fun·3ing for federal law enforcement. 

4. All monetary recoveries (other th3n restitution, relator 1 s 
fees and singie damages) will be deposited into the Medicare 
Trust Fund, even when recovsries derive from cases involving 
nonMedicare funds (e.g., Champus, private insurance}. 

••i•oo•®·· __________________ roa/ no 
666£" tH i:Oi: XV.:1 f:£:t1 G3AI ·--9-6/-f:O/_l_O_. 
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12/12/95 

COMPARISON OF 
THE UEALm CARE FRAUD AND ABUSE PROVISIONS OF 

THE CONFERENCE AGREEMENT AND ADMINISTRATION PROPOSAL1 

Conference Agreement Administration Proposal 

Medicare Anti-Fraud and Establishes a mandatory spending Assures a dependable mandatory Support the concept in both bills or 
Abuse Program (MAAP) account in the M~9!~ f!!li A T~t source of funds for five years for all funding Medicare law enforcement 

fl!m! to cover the costs of the anti- OIG Medicare anti-fraud and abuse activities from the Medicare Trust 
fraud and abuse control program as activities by supporting them Funck. Support the funding levels 
the Secretary and the Attorney through the Medicare Trust Funds. proposed in the Administration 
General certify are necessary for proposal; OIG would be able to 
these purposes. For FY 96, not more For FY 96, $130 million; FY 97, Cully utilU.e such funds to reduce 
than $104 million; for each FY 97- $181 million; FY 98, $204 million; fraud and abuse. 
02, the limit for the preceding year, FY 99, $223 million; and FY 00, 
increased by 15~; for each FY after $244 million. (Section 11421) Disagree with Conference 
FY 02, the limit for FY 02. All Agreement proposal to use Trust 
health care fraud law enforcement Funds monies for non-Medicare law 
agencies are eligible to receive enforcement activities. 
funding. 

Prefer the Conference Agreement 
proposal to continue this funding into 
the future, instead of limiting the 
funding to a five year period. 

1 The Conference provisions analyud are contained in H.R. 2491, dated 11/20/95. The Administration provisions analyud are contained in the 
document released 12/08/95. 



Conference Agreement Administration Proposal OIG Recollllllendation 

Medicare Anti-Fraud and f O[ !£ti vi ties Qf the QJG2 with (See above) (See above) 
Abuse Program (continued) respect to Medicare and MediGrant, 

fIQm ll!!2 1mounts iml?rol?riated above 
fu?m lb~ Medicare fart A I~t 
fl!ru!: for FY 96, not less than $60 
million and not more than $70 
million; increased as specified; for 
each FY after FY 01, not less than 
$150 million and not more than $160 
million. 

fQ[ lbe &:liriti!2§ of lJ:!e c:ex. there 
are appropriated from the ~ 
fygd of lb~ !l1S1 Treasuo:: for FY 
96, $47 million; increased as 
specified; and for each FY after FY 
01, $114 million. (Section 8101(b)) 

Medicare Integrity Program Would provide a stable source of Similar, but funds program out of Support both proposals. Prefer 
funding for H~EA Medicare l?a~megt Medicare Part A and B Trust Conference Agreement's proposal to 
safeguard activities by supporting Funds. fund activities beyond a five year 
them as a mandatory program with period. 
funds from the Medicare Part A Trust Funds the program only through FY 
Fund. Funding for FY 1996 would 2000. For FY 96, $430 million 
be not less than $430 million and not increasing each year until FY 00, 
more than $440 million and would $670 million. (Section 11422) 
increase in subsequent years. 
(Sections 8102; 810l(b)) 

1 References to OIG are to HHS/OIG. 

2 
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Conference Agreement Administration Proposal OIGRecommendation 

Anti-Fraud Account Criminal fines, civil monetary Creates a government-wide anti- OIG could support either proposal as 
penalties (CMPs), amounts resulting fraud reinvestment fund to be used long as the basic funding levels in 
from forfeitures (after payment of at the discretion of the Attorney MAPP continue, as described above. 
costs of asset forfeiture have been General and HHS/IG to prevent and 
made), and penalties and damages detect health care fraud and abuse in If the Administration Proposal is 
obtained under the False Claims Act all agencies dealing with health adopted, recommend that IGs be 
(other than funds awarded to a relator care. Amounts to supplement authoriz.ed to share in proceeds from 
or for restitution) in health care cases appropriations. asset forfeitures involving cases in 
will be considered income to the which they are involved. 
Medicare Part A Trust Fund. Deposits into the account include 
(Section 8101(b)) CMPs and penalties and damages 

obtained under the False Claims Act 
(other than funds awarded to a 
relator or for restitution) in health 
care cases. 

No more than $10 million can be 
deposited into the account each 
year. (Section 11423) 

Fraud and Abu'IC Control Creates a Fraud and Abuse Control No provision. Support Conference Agreement. 
Program (to coordinate law Program coordinated by OIG and the 
enforcement efforts relating Attorney General. (Section 8101(a)) 
to health care) 

Investigative and Other Costs Authoriz.es OIG to receive and retain No provision. Support Conference Agreement. 
court-ordered or agreed-to costs of 
investigations, audits and for 
monitoring compliance plans. 
(Section 8101(a)) 

3 



Conference Agreement Administration Proposal OIGRecominendation 

Civil Monetary Penalties Extends many current Similar. (Section 11402(a)) Support both proposals. 
(CMPs) Medicare/Medicaid CMPs to all 

federal health care programs. 
(Section 813 l(a)) 

IGs of departments with federal Similar. (Section 11402(a)) Support both proposals. 
health care programs can initiate 
CMPs with respect to their own 
programs, and in certain cases, with 
respect to other federal health care 
programs. (Section 8131(a)) 

New CMP for excluded individuals New CMP for excluded individual Support Administration proposal. 
retaining ownership or control interest retaining ownership or control Requirement in Conference 
in participating entity. Applies only interest (including directors) QI who Agreement that individual knows or 
to those with an ownership or control is an officer or managing employee. should know of the action is 
interest who know or should know of (Section 11402(b)) superfluous since the excluded 
the action constituting the basis for individual, by definition, knows or 
the exclusion 21: any officers or should know of the conduct. 
managing employees. (Section 
8131(b)) 

New CMP for claims for items or Similar. (Section l 1402(e)) Support both proposals. 
services based on an incorrect code 
(•upcoding•). (Section 813l(d)) 

New CMP for providing medically ·No provision. Support Conference Agreement. 
unnecessary services. (Section 
813l(d)) 

New CMP for inducements to Similar. (Section 11402(f)) Support both proposals. 
beneficiaries. (Section 8131 (g)) 

4 
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Conference Agreement Administration Proposal OIGReconunendation 

Civil Monetary Penalties New CMP for signing a certification No provision. Object to Conference Agreement 

(CMPs) (continued) for home health services knowing that since it includes a higher standard 

•aU• of the requirements for home than other CMPs and requires that 

care are not met. (Section 8133) •aU• requirements are not met. 

No provision. New CMP for violations of the anti- Support Administration Proposal. 
kickback statute. (Section l 1402(f)) 

No provision. New CMP for employers billing for Support Administration Proposal. 
services furnished, directed or 
prescribed by an excluded 
employee. (Section l 1402(c)) 

Increases amount of authorized Similar. (Section l 1402(d)) Support both proposals. 
penalties under section l l 28A from 
$2,000 per false item or service 
claimed to $10,000. (Section 
813 l(c)) 

Would make the CMP provisions for No provision. Object to Conference Agreement. 
fraudulent claims more lenient by See Tab A. 
redefining the term •should know• so 
that providers would only be liable if 
they act with •deliberate ignorance• 
of false claims or if they act with 
•reckless disregard• of false claims. 
(Section 8132) 

5 



Kickbacks (among health 
care providers) 

PRO (Quality of Care) 
Sanction Provisions (Section 
1156 of SSA) 

Final Adverse Action Data 
Base 

Conference Agreement 

Extends kickback statute to all federal 
health care programs. (Section 8104) 

Administration Proposal 

Extends kickback statute to all 
health care benefit programs. 
(Section 11404) 

Creates new broad managed care No provision. 
exception to the Medicare/Medicaid 
anti-kickback statute. (Section 8116) 

No provision. Creates new CMP for kickbacks. 
(Section 11402(0) 

No provision. Creates private right of action for 
kickbacks. (Section 11404) 

Strengthens enforcement of PRO 
provisions. (Sections 8114; 8131(e)) 

Creates data base. Final adverse 
actions do not include settlements in 
which no findings of liability have 
been made. (Section 8121) 

Similar. (Section 11405) 

Similar. The public would also 
have access to the data base. 
Requires separating of !l1 final 
adverse actions, including those 
resulting from settlements. (Section 
11406) 
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OIG Recommendation 

Support both proposals. Prefer 
Administration Proposal since it is 
applicable to all health plans. 

Object to Conference Agreement. 
See Tab B. 

Support Administration Proposal. 

Support Administration Proposal. 

Support both proposals. 

Prefer Administration Proposal since 
it provides access to the public and 
contains all relevant final actions 
(whether or not they result from a 
negotiated settlement). 



Criminal Authorities 

Conference Agreement 

Creates new health care fraud statute 
applicable to federal health care 
programs. (Section 8141) 

Authorizes forfeiture of property that 
constitutes or is derived, directly or 
indirectly, from proceeds traceable to 
the commission of a health care 
offense. (Section 8142) 

Authorizes injunctive relief. (Section 
8143) 

Creates new false statement statute 
applicable to federal health care 
programs. (Section 8144) Also 
extends Medicare and Medicaid false 
statement statute to federal health care 
programs. (Section 8104) 

Creates criminal statute prohibiting 
obstruction of criminal health care 
investigations. (Section 8145) 

Creates new theft or embezzlement 
statute applicable to federal health 
care programs. (Section 8146) 

Amends money laundering statute to 
add federal health care offense as an 
•untawful activity.• (Section 8147) 

Administration Proposal 

Similar, but statute is applicable to 
all health plans. (Section 11431) 

Similar. (Section 11432) 

Similar. (Section 11433) 

Creates new false statement statute 
applicable to all health plans. 
(Section 11435) 

Similar. Statute also covers audits 
and inspections. (Section 11436) 

Similar, but statute is applicable to 
all health plans. (Section 11437) 

Similar. (Section 11438) 
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OIG Recommendation 

Prefer Administration Proposal since 
it is applicable to all health plans. 

Support both proposals. IGs should 
be authorized to share in proceeds 
from asset forfeitures involving cases 
in which they are involved. 

Support both proposals. 

Prefer Administration Proposal since 
it is applicable to all health plans. 

Prefer Administration Proposal. 

Pref er Administration Proposal since 
it is applicable to all health plans. 

Support both proposals. 



Criminal Authorities 
(continued) 

Conference Agreement 

Authorizes investigative deinand 
procedures in investigations relating 
to health care fraud. (Section 8148) 

No provision. 

No provision. 

Extends criminal provision 
prohibiting the submission of claims 
for services by unlicensed physicians 
to all federal health care programs. 
(Section 8104) 
Prohibits the conversion of assets in 
order to become eligible for benefits 
under a State health care program. 
(Section 8117) 

No provision. 

Administration Proposal OIG Recommendation 

Similar. (Section 11439) Support both proposals. 

Authorizes interception of wire, oral Support Administration Proposal. 
or electronic communications in 
certain cases. (Section 11410) 

Authorizes certain disclosure of Support Administration Proposal. 
grand jury information. (Section 
11434) 

No provision. Support Conference Agreement. 

No provision. Support Conference Agreement. 

Adds health care offenses to RICO Support Administration Proposal. 
statute. 

8 



Exclusions (from 
participation in health care 
programs) 

Conference Agreement Administration Proposal OIGRecominendation 

Adds new mandatory exclusions from No provision. Support Conference Agreement. 
Medicare and Medicaid for felony 
convictions related to health care 
fraud and controlled substances. 
(Section 8111) 

Establishes minimum period of 
exclusion for certain permissive 
exclusions (e.g., 3 years for certain 
convictions). (Section 8112) 

Adds new permissive exclusion from 
Medicare and Medicaid for 
individuals with an ownership or 
control interest in a sanctioned entity 
and who knows or should know of 
the action constituting the basis for 
the sanction m: who is an officer or 
managing employee of the sanctioned 
entity. (Section 8113) 

No provision. 

No provision. 

Similar. (Section l 1403(a)) 

Similar, but includes all individuals 
with an ownership or control 
interest (including directors) Q! 
officers or managing employees of 
the sanctioned entity regardless of 
their knowledge of the actions 
leading to the sanction. (Section 
11403(b)) 

Support both proposals. 

Support Administration Proposal. 

Creates permissive exclusion for Support Administration Proposal. 
providers who charge excessive fees 
or prices. (Section l 1403(c)) 

Provides that exclusions are not Support Administration Proposal. 
subject to the automatic stay 
imposed under the Bankruptcy 
Code. (Section l 1403(d)) 

9 



State Medicaid Fraud 
Control Units 

Conference Agreement 

Expands authority of MFCUs to: (1) 
patient abuse cases in all board and 
care facilities; and (2) fraud cases in 
all federal health care programs, if 
the affected agency approves. There 
is no requirement that expansion of 
authority in fraud cases is limited to 
cases in which the case is primarily a 
MediGrant fraud case. (Section 
8151) 

OIG no longer dispenses the funds 
and no longer has authority to certify 
and recertify the Units, thus 
eliminating OIG's oversight role. 
(Section 70()1) (Both the House and 
Senate reconciliation bills had 
retained OIG certification authority, 
which was eliminated by the 
conference.) 

Administration Proposal 

Similar. Provision states that the 
expansion of authority in fraud 
cases is limited to cases in which 
the case is primarily a Medicaid 
fraud case. (Section 11407) 

Continues current status. 

10 

OIG Recommendation 

Support Administration version, but 
recommend delegation to IG's of 
authority to approve the investigation. 

Prefer Administration version. If 
Conference Agreement is adopted and 
if MFCU funding exists as part of 
Medigrant block grant, OIG bas no 
objection to the elimination of OIG 
oversight. 



Conference Agreement Administration Proposal OIG Recommendation 

Physician Self-Referral Repe.als prohibitions based on No provision. Object to Conference Agreement. 
compensations arrangements. See Tab C. 
(Section 8201) 

Deletes many of the services subject No provision. Object to Conference Agreement. 
to the prohibition. (Section 8202) 

Object to Conference Agreement. 
Delay in implementation of effective No provision. See Tab C. 
date. (Section 8203) 

Object to Conference Agreement. 
Repe.als site-of-service requirement in No provision. See Tab C. 
the •in-office ancillary services• 
exception and creates a lenient 
•general supervision• requirement. 
(Section 8204(a)) 

Object to Conference Agreement. 
Clarifies some exceptions and creates No provision. 
several new exceptions. (Section 
8204) 

Recovery of Ovetpayments No provision. Bars Medicare providers and Support Administration Proposal. 
from Bankrupt Providers suppliers from obtaining discharge 

under the Bankruptcy Code of their 
obligation to repay to the Secretary 
overpayments received from the 
Medicare Trust Funds. (Section 
11408) 

11 



Provider Guidance 

HMO Intermediate Sanctions 

Beneficiary Incentive 
Programs 

Grants to States to Revoke 
Licenses of Unqualified 
Providers 

Conference Agreement 

Requires issuance of interpretative 
rulings, additional safe harbors and 
fraud alerts. (Section 8105) 

Creates sanctions. (Section 8115) 

Requires HHS to provide 
beneficiaries explanation of benefits 
with respect to each item or service 
for which Medicare payment may be 
made. (Section 8103(a)) 

Establishes program to encourage 
beneficiaries to report fraud and 
abuse and suggestions on improving 
the efficiency of the Medicare 
program. Provides for payment to 
beneficiaries in certain cases. 
(Section 8103(b)) 

No provision. 

Administration Proposal 

No provision. 

No provision. 

No provision. 

Authoriz.es HHS Secretary to make 
such grants to states. (Section 
11409) 

12 

OIG RecoJlllllendation 

Support Conference Agreement with 
two exceptions: ( 1) OIG should have 
120 days to either grant or deny a 
request for an interpretive ruling (as 
opposed to 90 and 60 days in the 
proposal); and (2) OIG should be 
given the discretion to decide whether 
an investigation relating to a request 
for a fraud alert is appropriate. 

No objection to~~ i..­

Support Conference Agreement. 

No objection to Conference 
Agreement. 

Support Conference Agreement. 



A. 

RECONCILIATION AGREEMENT WOULD MAKE CIVIL MQNETARY 
PENALTIES FOR FRAUDULENT MEPICARFJMEDICAID CLAIMS MQRE 
LENIENT BY RELIEVING PROVIDERS OF THE DUTY TO USE "REASONABLE 
DILIGENCE" TO ENSURE 1HEIR CLAIMS ARE TRUE AND ACCURATE. 

Background: The existing Medicare and Medicaid civil monetary penalty (CMP) provisions 
regarding false claims were enacted by Congress in the 1980's as an administrative remedy, 
with cases tried by administrative law judges with appeals to Federal court. In choosing the 
"knows or should know" standard for the mental element of the offense, Congress chose a 
standard which is well defin~ in the Restatement of Torts. Second, Section 12. The term 
"should know" places a duty on health care providers to use "reasonable diligence" to ensure 
that claims submitted to Medicare are true and accurate. The reason this standard was 
chosen was that the Medicare system is heavily reliant on the honesty and good faith of 
providers in submitting their claims. The overwhelming majority of claims filed by 
providers are never audited or investigated. 

Note that the "should know" standard does not impose liability for honest mistakes. If the 
provider exercises reasonable diligence and still makes a mistake, the provider is not liable. 
No administrative complaint or decision issued by the Department of Health and Human 
Services (HHS) has found an "honest mistake" to be the basis for CMP sanction. 

Reconciliation Proposal: Section 8132 would redefine the term "should know" in a manner 
which does away with the duty on providers to exercise reasonable diligence to submit true 
and accurate claims. Under this definition, providers would only be liable if they act with 
"deliberate ignorance" of false claims or if they act with "reckless disregard" of false claims. 
In an era when there is great concern about fraud and abuse of the Medicare program. it 
would not be appropriate to relieve providers of the duty to use "reasonable diligence" to 
ensure that their claims are true and accurate. 



RECONCILIATION AGREEMENT WOULD CREATE AN EASILY ABUSED 
EXCEPTION FROM THE MEDICARF/MEDICAID ANTI-KICKBACK STA11JTE 
FOR CERTAIN MANAGED CARE ARRANGEMENfS. 

Background: The Medicare and Medicaid anti-kickback statute (42 U.S.C. Sec. 1320a-
7b(b)) makes it a criminal offense knowingly and willfully (intentionally) to offer or receive 
anything of value in exchange for the referral of Medicare or Medicaid business. The statute 
is designed to ensure that medical decisions are not influenced by financial rewards from 
third parties. Kickbacks result in more medical services being ordered than otherwise, and 
law enforcement experts agree that unlawful kickbacks are very common and constitute a 
serious problem in the Medicare and Medicaid programs. 

Today, there is great variety and innovation occurring in the managed care industry. Some 
managed care organizations, such as most health maintenance organizations (HMOs) doing 
business with Medicare, consist of "capitated, at risk" entities with providers under contract. 
The entity and its providers assume complete financial risk for the quantity of medical 
services needed by the population they serve. In this context, the incentive to offer 
kickbacks for referrals of patients for additional services is minimized. If anything, the 
incentive is to reduce services. 

However, many other managed care organizations, such as the typical Preferred Provider 
Organization (PPO) exist in the fee for service system, where the traditional incentives to 
order more services and pay kickbacks for referrals remain. In the fee for service system, 
the payer (like Medicare) remains at financial risk of additional services, not the PPO. 
While broad protection from the anti-kickback statute may be appropriate for capitated, at­
risk entities like the HMO described above, such protection for managed care organizations 
in the fee for service system would invite serious abuse. 

Reconciliation Proposal: Section 8116 would establish a broad new exception under the 
anti-kickback statute for any arrangement where a medical provider is at "substantial 
financial risk" whether through a "withhold, capitation, incentive pool, per diem payment, or 
any other similar risk arrangement." There is no provision authorizing the Department of 
HHS to define the vague terms. The lack of definition of any of these vague terms would 
result in a huge opportunity for abusive arrangements to fit within this proposed exception. 
What is "substantial" risk? Fifty percent? Twenty percent? Ten percent? Since the 
kickback statute is a criminal statute, any vagueness in terms operates in favor of the 
defendant, and against the government. 

What is an "incentive pool?" Could not kickbacks be in the form of an incentive pool? 
What is "any similar risk arrangement?" What does that term exclude? 

Nefarious organizations could easily escape the kickback statute by simply rearranging their 
agreements to fit within this overly broad exception. For example, if a facility wanted to 
pay doctors for referrals, the facility could acquire various ancillary services, like a home 



health agency, durable medical equipment dealer, etc. The facility would then enter into 
contracts with a number of physicians, each contract establishing some device whereby the 
doctors share significantly in the risk of profit and loss (i.e., they would share some risk, at 
least theoretically). [In actuality, such cozy referral arrangements have resulted in very high 
profits; the downside risk is only theoretical.] Having entered these contracts, the entity 
could pay blatant kickbacks for eyezy referral. and it would all be perfectly legal. 

The CBO assigned a considerable cost to this provision, because of the ease with which it 
could be abused by those wishing to profit from referrals. The damage to the programs 
consists of the overutilization of services which kickbacks have been shown (in the 
professional literature) to engender. 

If the concern is that the kickback statute is hurting innovation, as observed above, there is 
now an explosion of innovation in the health care industry, especially in managed care. No 
one in Government is suggesting that managed care arrangements, formed in good faith, 
violate the kickback statute. There has never been any action against any such arrangement 
under the kickback statute. 



RECONCILIATION AGREEMENT WOULD SERIOUSLY WEAKEN THE 
MEDICARE/MEDICAID PHYSICIAN SELF-REFERRAL LAW 

The overall concern with physician self-referral is that decisions about patient care should not 
be influenced by the profit motive. Section 1877 of the Social Security Act was enacted in 
1989 as a comprehensive mechanism to deal with the problem of self-referral by physicians. 
It prohibits Medicare and Medicaid payments for certain designated health services (DHS) 
where the physician (or immediate family member) who orders the service has a "financial 
relationship" with the entity providing the DHS. The term "financial relationship" includes 
both ownership and compensation arrangements. The statute contain.s a number of broad 
exceptions so that legitimate arrangements between entities and physicians can be 
accommodated. 

Ten major studies have appeared: one by the HHS/Office of Inspector General, one by the 
General Accounting Office, one by the State of Florida, four published in the New England 
Journal of Medicine, and three in the Journal of the American Medical Association. These 
studies, taken as a whole, demonstrate that utilization rates of medical items or services tend 
to increase as a result of financial incentives directed to physicians who order those items or 
services. The increased utilization of services attendant to self-referral would have an impact 
on Medicare and Medicaid expenditures. 

The Reconciliation bill contains a number of provisions that would seriously weaken the 
physician self-referral law, among them: repealing the overall prohibition of remuneration 
through "compensation arrangements," delaying the effective date for most of the statute, and 
expanding the "in-office ancillary" exception. 

Repealing the prohibition of remuneration through "compensation arrangements" 

Background: In order to gain control of remuneration paid to physicians by entities which 
benefit from physician referrals, the Congress limited (1) investments by physicians, and (2) 
other types of payments to physicians, i.e., "compensation arrangements." While the 
concept of "compensation arrangements" is quite broad, there are many broad exceptions for 
legitimate types of remuneration, such as payments for: rental of equipment or space, 
consultation services or employee services, physician recruitment, and a variety of other 
arrangements. These exceptions all contain appropriate safeguards to ensure that a physician 
will not unduly profit from referrals. For example, these exceptions generally contain a 
requirement that the compensation cannot be based on the value or volume of referrals 
between the parties. 

Reconciliation Proposal: Section 8201 would repeal the prohibition on self-referral as it 
applies to compensation arrangements. If this part of the statute were repealed, entities that 
provide DHS could readily switch remuneration to physicians into some form of 
compensation arrangement. The danger would be that entities might provide inappropriate 
incentives to physicians in the guise of some kind of compensation, for example, excessive 



consultation fees, excessive rental fees for part time use of part of the physician's office, etc. 

Delaying the effective date 

Background: Section 1877 was completely effective for referrals made on or after December 
31, 1995. (Prior to that time, certain provisions had been effective only for clinical 
laboratory services.) On August 14, 1995, HCFA issued final regulations governing 
referrals for clinical laboratory services. Pending publications of final regulations on the 
other DHS, enforcement will rely on the language of the statute. Most of what is prohibited 
is clear by the terms of the statute itself. For example, one cannot "joint venture" an entity 
offering DHS with physicians who refer there. In addition, the Department of Health and 
Human Services will rely on the final clinical laboratory regulations, where interpretation of 
the law in the context of referrals for clinical lab services is equivalent to situations involving 
referrals for the other DHS. 

Reconciliation Proposal: Section 8203 would delay implementation of provisions covering 
DHS and certain exceptions until final regulations have been issued. Considering that such 
self-referral practices might generate unnecessary costs to the Medicare and Medicaid 
programs, any delay of these provisions would have budgetary effects. 

Expanding the "in-office ancillary" exception 

Background: Section 1877 contains an exception for DHS provided in a physician's office -
the "in-office ancillary" services exception. There are different rules that apply to referrals 
by physicians who are solo practitioners and physicians who are members of group practices. 
In both cases, the exception contains requirements regarding who performs the service, 
where the service is performed (so-called "site-of-service" requirements) and billing. 

In the case of solo practitioners, the in-office ancillary services exception applies if the 
service is furnished by the physician or by individuals who are directly supervised by the 
physician. The services must be furnished in a building in which the physician furnishes 
physicians' services unrelated to the furnishing of DHS. In regulations, HCFA has defined 
"direct supervision" to mean "supervision by a physician who is present in the office suite 
and immediately available to provide assistance and direction throughout the time services are 
being performed." 

In the case of group practices, the exception applies if the service is furnished by the 
referring physician, a physician who is a member of the same group practice as the referring 
physician or by individuals who are directly supervised by the referring physician or another 
physician in the group. (fhe definition of "directly supervised" discussed above applies in 
this situation.) The services must be provided either in a building where the referring 
physician (or member of the same group) provides physicians' services unrelated to the DHS, 
or in another building which is used by the group for the provision of some or all of the 
group's laboratory services or the centralized provision of the group's DHS (other than 
laboratory services). 

:-• 



The purpose of the original exception was to permit physicians to have their own in-office 
laboratory, a fairly common practice prior to the enactment of section 1877. The supervision 
and site-of-service requirements ensured that the laboratory (or other DHS) was a legitimate 
part of the physician's traditional office practice. 

Reconciliation Proposal: Section 8204 would repeal the site-of-service requirement in section 
1877 and would replace the term "direct supervision• with the term •general supervision." 
Under the proposed definition of "generitl supervision,• the physician would nQt need to be 
physically present when the individual i}erformed the service, but would have to be "legally 
responsible" for the services provided by the individual. 

These two major changes to the in-office exception would transfoqn the exception from 
applying to "in-office" services to applying to any joint venture where the physicians are 
general partners, that is, where they take legal responsibility for the entity. Under this 
approach, a physician or group of physicians could own an MRI facility that was not located 
in their office, and could receive lucrative returns on investment resulting from their 
referrals. This would create a sizeable loophole to the statute. 

":...;,-; 
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Honorable Newt G1ngr.1ch 
Speaker of the House 

ot Representatives 
Washington, D.C. 20515 

~ear Mr. Speaker: 

FROM: BOWERS, C. 

Office of Legisl&.tive Affairs 

U.S. Department of Justice 

Wa3hinr101t, D.C. 20510 

This is to apprise i'OU of the strong support of the 
JJt:partment :)t Juetii::e for the heal th t;.;ci .1.·~ .C:i.:c.u--1 and abu5e 
prevention provisions of the Adnd n.i.atration 1 e budget 
reconciliation dratt bill, che ~Fed~ral H~dlLh Care Pay~enc 
Integrity Act of 1995. 11 'I'heee proposals are similar in Many 
res:;>ects to provisione ineluded ir1 tne conf t:.:·1;:111.,;c: J_-t=port on 
H.R. 2491, the 11 B~lanced Budget Act of 1995." 

Key provisions of the Administration's proposal, which we 
consider ~seential to effective health care fraud inv~~Ll~~tign~ 
and. pz·oeecut ions, are highlighted below. 

P. 3/7 

Grand iurx..W,scloeure, Sect.ion 11434 of the 
Admini~tra.t on' e draft bill wou.Ld provide tor disclosur~ u.r ~L·a.r:.d 
·]u1-v information fo1: use by government attorneys i:i s;:ivil 
procaed.ings. A provision to this ettec:t:. wa.ZJ inclu~ecl in the 
Houee~ and Senate-pass~d reconciliation bills; however, it was 
d~leted in the conference report on H.R. ::l4~Jl_ Thie provision .lioi 
eimilar to one enacted as p~rt of the Financial Institutions 
Reform and Rec~very Aet of 1989 (FIRREAJ (codified a~ is u.s.c. § 
3322a) . The FIRP..EA grand jury provision has proven to be 
c~itical in actions against persons and in1titutions in financ;ial 
institutions fraud cases. Ey facilitating the sharing of 
information between criminal prosecutors and civil attorneys, the 
Administration's qra.nd jury p:ropos11l would enable us to proceed 
more quickly and efficientl.y to recovex los&es to ie6eral healch 
care programs, suc:h as 'Medicare, Me?dicaid, CHAMPUS, and the 
Federal Employee Health Benefits Program, to obtain damagas, 
which are deposited in the Treasury, and to prevent perpetrators 
of fraud from dissipating their assete before we can talce a=t.ion 
r.o recover our losses. 
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~r~.li'?n...~- lli"(i' b~~_l.th care fr.;qd offen..s~. The 
Adn'tinistration • s draft. bill would. crAc:~te new criminaJ of fenees 
relating to health car~ frau~. many of whi~h were. in one form or 
another, included jn the conference report on H.R. 2491. In 
~ai:ticula:i:·, the Administration' Ii pr·opi:>.9-!'ll W("')ll:'..d eatatblish new 
criminal off8nses for: heklth care fraud {aeotion 11431); 
.i..lle:g&l n~munera.t.:l.on (i..Lz., ••ki~kbad,'1") ~ n r.onnection with 
health care programs (eesction 11404) 1

; false statements 
wuuc~;i;n:lns heellt".h ca.re mat.tft:i::·r.i (,:;action 11435); ~h~truction of 
criminal investigations relating to federal health c&re offenses 
( 1:>ttu1.. l...:i~'I. lJ.4 ~6} ; thsft or cmbe:!'.zlement in conne~t .i r:m w1 th heal th 
ca~e (section 11437) ; and health care fraud-related activity in 
conn~c.:Llun with mo11ey laundering {cection 11438). !mpi:.~rt~nt-.iy, 
the Adrninistration 1 s p:roposalR extf!lnd to ill health care plans, 
bo~h p~lvdL~ and public. Th~ 00nfor~neo r~port Oh H.R. 249i 
covered only government-fund~d plane, :overag~ that w~ regard ae 
needlei!el;; u~.t.· row and of lim:l t.ed \l3cfu1ner.:s. 

~htq; tlJ1I1~£.,;&l~r1t: pi.·ovi~ione, Othc.·r important. health c::i'.re 
fraud enforcement provisions contained in t.he Adm;Ln~.etration 1 s 
draft bill (C1.UU, .Lu flome -.a&ee in the conference r.eport on H.R. 
2491) include p:ropoea.ls to: provide for c:riminal forfeitures in 
connect1on with ht:1.tll.h 1:.:a:i:e fi:aud of:Ceneea (section ll1J:2), 
p~rmit a court to provide injunctive relief in connection with 
healt:h care-·rela.t:ed orf~Ul!H~:S (ISi=C:tion ll.4)~); pY.C•Vicic fCJr heei.lth 
ca:r.e fraud off"enses as predicate~~ 'U.ndr~r the RICO statute and ae a 
basis for requescing authuL .i.~ct.Llc.:Jr. f .;;,2~ ~.nte~ception of ccrto:J.in 
oral, wire and electronic communication~ (section 11410); and 
establish new procedurE?.s und~i. wldd, t.h.: Attcii.·ney General or her 
designee may administratively suhpoentt c&rta.in documents or 
records in connec~ion With activil.!~~ r~lating to health care 
fraud (~ection 11439} . We believe that these additional 
enforcement. mechanisms would be impo:r:l..c.t.uL toole :tn our le.w 
enforcement ef.Eort, and that they sho~ld be:i included .:..n any 'final 
reconciliation bill. 

Re~ources. 1'ne ci Yil and crimina: ir.vel!'>t i~ttL h.-n ~ncl. 
prosecution of health ca.re fraud is "ne r.if the very highest 
prioritiee; of t.he Departmt!nt of .;uetic:e. Adttqutit.i:: b:cal l~h i::~u:e 
enforcement depends upon euff icient re~~urces for health pl~n 
administrators, investigators anC. proae.cut.o:r.n t;O enwu..nt vuL· 
a.bil:i.ty t.u punish wrongdor,,rs and to rec~ve1· money for the 
Medicare '!rust: r.,Wlds and tne Unite~ ~~ates Treasury. Vi't=. 

therefore support additional funding fer the Offic~ of Inspector 
Gens:ra.1 of thl! Departinsnt ot Healtr1 and Hwnan servi 1.:es. Wll.hout 

1 rn addition. ~s w~ h~vA recommended pxeviouely, we believe 
t.hll.t Congre-ss should enact a eivil ant 1-kickback remedy. Dt!ft;i;se 
counsel argue that t.he abgeuce of ;;i.r, explicit a.nti-kickba.ck 
remedy limits the gc-;.rernme;:it 1 s opp:;rtunities t.o recover d.am1:t.=il::!a 
and civil penalties. 

2 
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a11 additional infusion of !unda, however, the Department of 
JusticB will not be equipped to respond to the rapidly growing 
h~alth care fraud case load that we expect in the years ahead. 
For example, as of Octob~r 1995, the FBI had 1,760 health care 
fraud matters under investigation, up from l, 051 .in 1993 ·-- a~ 
:i.ncr:ease of nearly 70 percent. Consequently, we recomm~nd that 
th~ Department of Justice -- a1 well as the Department of Health 
and Human Services -- bd provided with addition~l funding to 
continue the fight against health care fraud and abuse. 

The:r.e~a severi!ll options available to accomplish this 
objective.~irat, th~ $10 million annual cap on amounts that may 
be deposited in, or transfe~red to, the government-wide anti­
fn-.ud fund cont~ined i.n section 11423 (a) (1) (C) of the 
Administration'e arigin~l draft bill should be deleted. In view 
of the magnitude of the health care fraud problem, the 
Administration has, upon furt.:her review, concluded that this 
limitation would undu.J...¥"' limit the usefulness of the governm<:!nt· 
wide anti-fraud fund.~n addition, we note that the Department 
of Ju~tice actively prosecutes and investigates cases 
under the M~dicar~ statutes. 1 Accordingly, we suggest that the 
Department of ~ustioe be afforded acceso to funds in the Medicare 
trust funds specified in section 11421 of the Administration's 
drafc bill, subject to the same terms and conditions that wou.ld 
apply to the Off ice of Inspactor General of the Department of 
Health and Huma.n Services (.c....g_._, that any such funds would be 
employed only for inveetig&tion_i2!,nd pro~ecutions pe:r·taining to 
fraud in the Medicare program) .J J inally. we would support fer 
inclusion in any final budget r nciliation p~ckage language 
similar to that contained in the conference report on H.R. 2491, 
the "Balr:..nced Sudget Act of 199S, 11 which would ha.ve provided a 
direct appropriatio~ !rorn the General Fund of the Tre~sury and 
would have appropriated funds from a trust fund to a Control 
Account for various law enforc~msnc-rel.~ted purpo~e~, including 

--------··--··--
2rndeed, FBI investigators (and personnel from the Off ice 

o! Inepecto1· Genet· al of the IJepart;ment of He:a.l th and Human 
Services) wer@ critical in achieving the single largest recovery 
to date in a health care fr8ud case involving Medicare and other 
federal health programs. In that case, involving Nation&l 
Medical Enterprise~. tot~l criminal and civil penalties amounted 
to $379 million. 

3 Permitting the Justice Department to share in fundins_l under 
the Medicare program would be consistent with otlwr provisions of 
the Administration's draft bill. ~ eec:tion ll423 (a) (3) (A) 
(reqi.1iring, int~_e.l.i&, the Secretai·y of the Treasury to transfer 
amounts to the governmE:nt-wide anti-fraud fund equal to ~ivil 
monetary penalties and assessments recovered under titles XI 
(general provisions), XVIII (Medica·.ce), and XIX (Medicaid) of the 
Social Security Act) . 

3 
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i.nvestig-at i.orH~ and proseo:cut i~n"I, ~Fl ~11et'.ern1if1@d b}' the AttornGy J 
General and the 5ec;retuxy of Health and Human Services. 4 

With respect to the provisions of th~ conference report on 
H.R. Z4.91. pcrt~ining tr.i he•lth c&1r• fre11n, w~ believl!: t.hat they 
represent.ad a signif ican.: in1prov(·1rnent ovar. et1.rlier versions of. 
the legielot.ion, oopecially H. R . .24~5. Dur-i r 1g t.he past several 
months, we have worked clogely with the Congress to ensure that 
.s:.ny he:alth cei.re froud legislation that is ultim.:1Jt:~1y enacted does 
not include counterproductive. provisions. 

For example, one provision of H.R. 242S wo\;.ld have 
inO.£)f.>.LU.tJ.L .i..ately eleveted the goveii.·nmant.' i; bui·d;.n i:-f r..,..nri& 'in 
Medicare anti-kickback prosecutions. Another p:i:·ovision wc•uld 
have requ..i..i: 1:11u the:. Secretai·:; of Hc-ulth and Huin.an S'1rvic~s: t n i ~Rile 
legally binding adviso:ry opinions regarding what activity does or 
does not CtJJllr.ll • .il.utc et violat.icn of the criminal anti-kii::-kback 
atatute -- a determination properly made only by ~ederal 
prosecut.ors. A Lh.i.id p~civir;;:ion \J0\.1ld hc.v<:: impropo'l'.').y ee•:ied tJ·.'! 
authority of the Attorney Gener~l to the Secretary of Health and 
~:.iman .StH'\•:tceo t<::> w~J. v$ ,,.,. im:in.s.1 irnnction3 o.g.:iinct persons o:.t· 
entities who make voJ.untary disclosures of wrongdoing to the 
se:cretary. This provi:;j.iUJJ w1::..uld have itr.pl:i.ircd tz20 J\t: t~:t:':rlQI}-' 
General's ~xclusive authority to enforce fed~ral criminal laws. 
'iet another pr::>posal woulu lic1.vr. establighed a 11 Natior.al Hes.J.th 
Care An.ti.-i?ra.ud Task Force," which wc-uld have needlessly 
detracted. from t:he governmeuL • t;j ec1fc1i-cement ~£ fortr'. Non~ of 
these_ proposals were included in th~ conference report on H.R. 
24.91. .. 

Ar:; tne Congress and the Admirii:::_.r.ci.L;i.on consicl.ier the dct~i.lc 
of a m~w budqet reconciliation bill t.hat i.o co11&i1Jt.ent with thl!I 
principl~s arid pr;.orit:.ies ot i.htl! P::n:1;1lt.lC1nt I we strongly urgr.: tha.t. 
you su.px;ort, and encou:r:·'1ge eithers to support, heal th care fraud 
le·~isl.ati<:>n that J.::i.cludes the provision.Ii ()r l.he Aam:i.nistrat.ion 1 :1 

4 we note that unde~ section 8101 of the confar~nce report on 
H.R. 2491 (enacting prcposed sect;i.on l120C(b) (2) (Cj \li ~-,,f the 
Social Seci..~rity Act (42 U.S.C. § 1328 (b) (2) (Cl (i) l), i.rr,ounte 
transferr~d to the trust tund would include amount~ equal to 
criminal finea recover~J in health care fraud cases. We oppos~ 
the transfm: cf criminal fine.e to t:he 'trust !und. C.r . .i..111.i.nb.l finel5 
should be de:posited in the Crime Victims Fur.d, consistent wit.h 
42 u.s.c. § 1C60l, et se9..i,. 

5w~ note ch~t ;eccion Bll6 ot the conterence rapo~L uJ1 

H.R. 2491 would have establi~hed a new exception to the criminal 
antl·kickback statute for certain managed care arr~n9ern~aL~. We 
do n.ot perceive a need for thie prov1eion, think. it would Vt:Jry 
likely be subjec·t ·.:.o abuse, and Tecommend that~ 1~ not '-'~ luclucll!!id 
in any final budget reconciliation package. 

4 
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draft. bill ( inal1.1.d.1.ng eI".nancgd rl!r;onrr.P.~) t.ha.t are discussed 
above. To do oth~rwiae could aend an in~ccura~e and misleading 
m19~eage t.o the Nw.tion .about th~ Federl'l1 ni-.vP.rnmerlt 1 s commitment 
to dealj.ng with tht! problem "f health car9 :raud in a t.horo\lgh 
and ~e~Foneiblc f~chion. 

P. 7/7 

Thank yo'..1. for your ~ttention to t.hi9 mr.it.t.~r. If we may be 
of additional assistance, please do not. heait~te ~o call upon us. 
The Office of Manugcme;nt <and Budget has 11.dv:i.RPn t.hat there is no 
object:;l.on from t.h• standpoint of the Adrninistl'&tion•s program to 
LbJ.J pi·ee~1i.tat.ion of chir:J :r.oport. 

Sin.cerely, 

Andrew Foie 
~eeietQnt ~ttorney General 
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