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TO; 
TO: 

FROMI 

CC1 
CC: 

SUBJECT: 

13-Moy-1994 0410lpm 

Jacob J. Lew 
Jennifer L. Klein 
Lynn M. Marqherio 

Robert J. Pellicci ~p 
ottlce or ftgJllt and Bu~yet, LRD 

Nancy-Ann E. Min 
Greqory E. Lawler 

Cl9arance nf Justice's Letter on HR 4028 

Please review the attached Justice letter to th~ Hvu~~ COlllJllittee 
on l!:nergy and Commerce opposing HR 4020, the "Health Cara Fraud 
end Abuse Advisory Opinion Act of 1994." 

l~e Justice position !ollows the position t~kon by the HHS IC in a 
letter to nep. Stark on March 22nd (copy attBched). 

Justice ls very anxiou~ Lo qet clearonoe, ple~oc let me know by 
J:oo p.m. on Monday, Kay 16th. Thanks 



16:::.?::.? 

Honorable Henrr A. Waxman 
chairman 

L-W-P BRmlCH-'OMB 

U.S. Depanment of Justice 

Office of Lesislative Affairs 

W•ltl"I'""· D.C. 20JJO 

Subc;ommittao on Health ond the Environmont 
.Coldllli tte• on tn•rgy lind Commerce 
u.s. House or Representativew 
W~shin9ton, D.C. aOS16 

Dear Mr. Chairman; 

Th.is ts to provide the views of ~a.Department of Justice on 
H.~. 40Z8, the "·ifealth Ceire Fra\l.d. ~nd Abu~e A(lvi•ory Opinion Act 
of 1994 • 11 This .Propo~ai would .reciu.~re the Department ot Health 
and. Human Sarvicas (HHS) to issue advisory opinions on whetner 
cei:t&in 11rran<j'eiuents tor the deliv~ry ot 'health dlre services and 
supplies are in compliance with ·statutes and rullui establishing 
accap·t:able heatth care billin·q .and. payment practices and with 
&t~tute!iJ and r\,lles defining he~lth ··care fraud And ObUGCo While 
we agree with your qoal·ot ensurinq.t:hat tha health care providar 
community is well-1ntormed oil :traud and ab'-liie i11sues, we !eel 
that this leqislation is unwiee for a number of raaeons. 

our concerns are bot~ legal.and practical. 'First, the 
Atto.rney ,General I • . ~xclusiv~ author.ity, to _enforoo all federal 
crimin•l lawlil inel.ude.s the au,thority to determine that a 
particular prosecut·~on aho.uld ru2t be instituted c..L.L., to decline 
a prosecution}. 'J,'hi.• authority extends to -11 proaooutorial 
dociaiona, including those basad upon the Medicare anti-kickback 
stat.ut.a. 

In that reqard, thf;J renderinq by an a9ancy other than the 
Department ot J\iE1tice· ot opinions .conc;ernlng the prosecutive 

.merit o:r lack of prosecut.iva·l\orit of·a particular case would be 
beyond that agen~y'a Authority -- at laaat as it exists under 
curre.nt law. Furthermore, we ·te$l that it would be inappropriate 
for the Department of J\lst~oe to defar·t~anpther·clapartment. 1 8 
judgment, sueh ~a HHS, ra11ardinq what·consti~utes a prosecutable 
case under any criminal prov,ision of the United States Code. 
'l'hus 1 · ae a practical matter, the only adviaory opiniona which 
could ha rendered would be t.hose which have been spec1t1callY 
approvu(J by the Depi:lrtiut:u\. u! .1u~tices. 



16:23 L-W-P BRmlCH-'OMB 003 

second, we believe. that the renderin9 of adviaory opinions 
is generally ill-advised. This ls aspeeially_true where, as in 
~he instant case, a. violation or the.statute depanda on prgof of 

· a knowing 0r yiilfU.l intent to do 'tlica ~ot proscribed. Federal 
proeecutore, ·in exercisinq tneir deci.l!li~on-ma.k.inq authority 
concern1nq tne 1n1t1ation·or a prosecut.iuu, o.;inaide;a; a le.rqe 
numl:>er of factors, iJ\cl~din9 the interests ot juatice and the 
tactual circumstances of. 11 part:ieu1ar case.· .1tie prosecutor'• 
analysis· ot the f ao;s and the iipplication ot the l_av to them is 
never based solely on· a putative detand•nt'• recitation of tha 
facts. For obvious reasons, a: putat1Ve detenaa·nt'• presentation 
ot the "relevant" tcacts is a.pt to"l)e slant~<l an4"ii\co11lploto and, 
therefore; would be ·~ poor basis o~ which to render a prosacutiva 
jud9111ant. A.sat;imin; that MS .18 not qo1ng to conduct a.n 
investigation of 81u;h advisory opinion request whioh is filed, 
·the. prosecutor will, in all likelihood, h;a.va inadaquata 
information on which to ~ase his or her decision. We are advised 
that other con~res51~n4l committ~os 'previouclly_ "bave considered 
and raj acted •1milar ·advisory opinion. provj.siona for these 
raasons. 

Third, we are.very con~erned .~ha,t advisc;>ry opinions would 
proa':1ce unnecessary ·problems in t:h' context ·ot a subsequent 
cd,m1na.l p~os·ecution (i..Jl.a., aftor an op.ii'don ~·· been issued) . 
Althou9h •dvisory ~plnionli can b@iimit.ad to the.circumstances 
contained in the request for the' opinion, ·such limitations would 
not preclude a subsequent ar(Jwiient that th~ omitted facts were 
not.mat•ri"al and, ev@n if known, would not have attected the 
adviser's jµdgment. De!endan~s wh·o have rea.d advisory opinions 
will ti~q\ie that. they ~&?-r·eful1y cond~ctad their affairs to fall 
within thA confines or·perinfssible action articulated in those 
opinions~ The net 'result. of tnis vould be the introduction of 
adcHtional. fa.otual issues into· c.~imin•l .caeoa ·relatinq to tht' 
interpr.atation and· applicablllt:y ··ot the advisory opinion at 
issue. Such·e:videritii!ry bµ>;dens would weiqh heavily aq4inst the 
9overnnaent, ospeo;a1ly in t~e.con~ext of difficult fraud 
prosecutions aqainst i!lophisticated defendants. ~ L!ih .. united 
§tat~s·y, Leyin, ~73 F~2d 4~3 (6th Cir. 1992). . .. 

Four~n, we need ~o do o~r besi; t;o conserve law entorcement 
resources and to u~e them in the most effe~tiv• mannor possible. 
As we noted abov.a, b,acau~e the Attorn•y Cenar•l· is vested with 
&XClUsiVB au~h~rity 'tO. entorce lli te.aeral ·Criminal laws, the 
only advisory opj,.nions .1;hat could. b•. render:ed wou1c1 be thos6 
which nave beetj apacif ic:ally approvf!!!d by ,th~ Department of 
Justice. We-would liktt to use.the Oepartmen~'• limited resources 
on criminal investiqatio'ns and proei~eutions rather than to rend.er 
advisor1 opinions. 

Finally, we note that mo.ny of tQe oonoerna expressed 
pr•viotisly also ~pply with raspaet. to civil rraud actions uncser 
the False Claims Act, including ~ui tam actions and comnon law 
doctrines. Just as with oriltlinamatters, it is the Department's 
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attorney• who JBU•t decide whether ~oprocaed with a civil fraud 
ac~1on. 1'r1.or, ancr PQSS1J:)ly 11)ccm~1stent, ~dvisory opin.1.1;.1n11 
could ~resent similar· difticul.tiea: ·1n those proooadin9a. 

8asec1 on all or the reasons c11scus~ed abov1111, we ~••pecttully 
oppose H.R. 402~. 'W.e would ba ploasecl to clisculae thi• matter and 
others· w1 th you and your staff at a·ny tiint;!. · The Office or 
~aiu!l9ement and Bud9et itas ·advis.ed. that there is m~ objection from 
.thca standpoint of ·tho Adlllinictration'a prot;ram to the 
presl!ntatlon of thia report. 

Sincerely yours, 

Sheila F. Anthony 
Aaaiatant Attorney General 
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/~: .JJUARTOllNTOFlll!ALTH .. HIJOIAN •UVICU 

....... W11tttn11&on. O.C. zmo1 

Tho Honona'ble Panoc, IL Slark 
OuJrman. ~e an Health 
Committee an W"71 and Mcan1 
Hou' ot llcpre&e11iad\'cl 
Wubiaatcm, D.C. 20.US 

Dear Mr. Stark: 

*R221911 

011 Mii~ 11, · 1"4. H.ll. 4028. lbc "'Hlalth Care Pr1ua ane1 Abulc AG't1SOI)' Opinian A.ct 
ol 1PSJ4• wu lntnxluood by Rcproaentadve Pe\or Hoagland (D·NE). We stronalr oppoM 
this bnl ba¥ed un the: menaJve ruourco5 w!afch St would retpire, iU impramcalil)', Uld itl 
nanntul c:t:Ra on fut~ criminal prDk'Cntions, ptrticularly witb respec1 ro the Medk:are 
and MoWmld 1111d-~kback atatute. 

The "Hoalth Care Frau4 and Abu&• Advitmy Opinion Mt of 1994" hu 'boen rcf'Om:d to 
the Commictee on Ways BJld Meana and t}\e Commiatee °" SatrlV ud Co.mmarce. nu. 
blU would req\llre lhc Depanment of Health ana :Human Se.rvfca (.HHS) to 1umi 
~ oplniona on wb~&hcr given arr&11pmcD'6 viuJ1no th' Medicare lllld Mc~d 
1111ti·kiekba~k ataMe, Seedon ll28B(b) of tho Social Socw1ty AG!; 42 U.S.C. 
I 1320.· 7b(b). Similarly, HHS would be reqUfred to detename whether arranpmanrs 
vioJ111Cd ~don 1877 ot tbe ~acial Securfty Act, 41 u.s.c. t 13Y~nn, trr any other 
pravisloa ot th" Sodal Security Ac.t. The bill would provtOe for chaip1a the requater 
wirh • mer Ceo an4 requjrc HHS to provide an advisory oplDfon within 30 dayi of \he 
fe({UCJf. 

'l11o Medicare and Metlic-.aid anti•kickbaet statute makes ft a criminal uffen•e to pay rtr 
to ofrcr to P"1 •DJODC 10 iudu~ ihc mc:ual of 'bU.lllc:Y i;ave.red b)' Mct!Jcare or me 
State health care ffUF&me {fncJwSm; Medicaid) or ta lndUGO the ordcrq of any ttcm or 
ael'\'ico WVDred by these proannm. The statute also prohibitJ solicitin£1 or ttcaiMns 
piaymcnt In cmi&Dp I.Qr 1udl rcd'cnu or the Oldwme of sucb INlinus. The 1tatate ts 
dftdped to &"PSN19 tlmt medieal ~s:d.Sona 1110 bat~d on medical factora am1 not on a 
d~l1ion·malc:er"1 abDJty to profit from patiellt referrabL 

The Of!leG o£ lnapi;4;tor Oenoral (OIC) r~o1u:.1 llllll the uatutc 15 broaa and 
cncompauca lll•Ja)' arrangcmonte 'botw•a health caro pnl"ilk.n, many ot whl'h may not 
be abwlve. Because of the Jtotute's breodth, the OIG alrtady provides rnore o.dvloo to 
the public reprdiDJ the antt-ldc:kba" statute than IS providRd with resa.rd to any other 

too1iooQ!I nu 
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Pap 2 • The HcmDrab1o Forta91 R Stark 

Grlml111al pwviiion lo ~ Unlled Sta&U Cod&. Tho 010 fQtonm ma pubti' badl Dt 
practice& whlcb aw ·lllfe Jwbgrod, • 111 wob m practloct wo calllfdcr to 'be hf&hly •WP"'· 

nae Medlc:ara and Medicmd l'ldcnl llDd Prop'8m l"rOtcCllDD A/!t Of lWS1 requires thill 
Dcpulft\011." m. ~'don whh 1bo AuorntJ OoDCI'il. 10 IOI fQnb lpcQfic paymcni 
pre~ whM:b, althoup potcadaUy Glpablo of iodu~iDI rotcmll of Modir.aro or 
Medicaid hualness, would be Immunized tram c:rilaiBa1 or c:iYU prosecution. To date, the 
010 bu piablilbca tbru secs or reauJatkml mnrAlntng " to1al of 21 6nnl ar propoMd 
•..tc beibara" bmnuoir.tng 1pc"°' 1YPC11 of arranaomc:na. Src1 42 c.F.L I 1001.9'2; 
56 Ped. R.ea. lS952 (July 29, 1901); 57 Ped. Ros· 52'm (Novembar S, 1Wl); 58 Ped. 
Res- 49008 (September 21, lm). 

Complc;D.K<11Uaa thi= life hubon. the OJG ua issues speClal fraud llens. whleh iaenttty 
~- m arrqcmc:nta wlddl t!M OIO believes arc hJghly a~peca under Iha and­
kickback Jlatute. We have il&'l.1ed fraud alen1 addrOlliq joint vcnhll1:1p walv&r of 
copaymmra and deductibk:1, and hD1pftal fneeatfval to ph~lclanL We believe tbat th• 
wmLu1lq Illies barbor proccs&. 10 COl\IUDCUOJl Witll lbC l'rau'1 alerts illlued by HHS 81Ve 
t'be provider community signifiQ&Dl prutli:al pjd11nCN with ro1an! tY Ute anti•kicJtbKck 
1tatute, while avoldlng the many probllUDI with advi1ory op.lniona dilD\WOd below. ~ 
$6 Fell. ReJ. M952, D~9-fi0 {July '-9, 1991). 

n.c lal\WKC u£ 11dvi101)' op111IOD1 waul'1 Jclijuire enunnaus re10urceB. m tho current 
health care= •nvir~ lnnumor&bto potonriaJ arranacmentl c:oWd lmpllcate the a11li· 
kickback atatutf!. Baaed cm conim•nU from the J>lOllfdtr c:ommunil)', we would anticipate 
• Oood or \bousanas or voJumtnom requests for advt1ory opinlom. Neither thit 
Dcpanmcnc nor tbs; Dcpenmcnt or Justice bu 1be resourass to unaenuc sucn a process 
wbho.at ••YOrely dllruprlnl CWKni "&irido1, l\capOJM:linl io the: IDU;lpatcd vaJuma of 
n:qucsu for advfaory opioion11 wuuJd require adding potentially hundred5 of emplOfMS, 
primllly anurucy1. While we recopire that !his biU provides for requester1 to pay a 
uacr &~, Ji b uncJNI whcdu~r HHS would rocetYe thb fee and, if &o. lf the fee wouJa 
adaqua~ fuDd lho ~t of JNWll& tbc opJnlom. 

even Jf auffldent reaourea were made na.llable to hlrt the neceu111 additional allf[, w 
do 11ul think h would be approprtate or praedc:al for HHS tn ialue advill'\ry oplnk>m 
rcgatdias the 1111tJ·ktckbt1~k. 1wtu10. The 1t1tu1e rtqutre• l'he Government to prove 
"beyond a roa1onabJe doubl'' kaowtng ancl wSIU'ul fntcnt &o IDduQO or auanp tor rete.mll• 
or for other business n:imhursable under Medicare or Medicafd. Th• existence al 
unlaw!-u.1 f n1.-u1 1c:uarall)' cmt only be aewmlnea aner 1 Uioroup 1DYe1npt10n. Adviloty 
0pinian1 would pr1t11umab1y ~ based on ihc paper 1ubmiS1fOn8 ur the pany w pa.rlfcs 
,..ho 'Wished ro enter • pankular arran.ment. The factual ba11ia for th• upiniun would 
bi; ma r.~11 ICl tor\h by Ule n:quea1er1 who ill cleurly an tnterCAted part)' whn may not 
sivc a complete •nd objective deKrlptio11 of the arra.nn•menL In nu1 context. a paper 
1ubml11lun wou.ld rarely, if ever, provide cnoup information for the reviewer c::CJDclYli~Jy 

---· -· -~". 

roo1coo Q!J l'IO 
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. s;,,. ... umi"I U2e 1cpllty of a pvet1. uranaerncut couJd. be detarmJncd, adtlJSO!f 
opfofaaa can bo a scurco of uanccaaary probloma ju tbG ooatat t:Jf a aub11q1111& cri.mJu1 
~t!oa or tbt fl4!ue&t&r Dr of auolhor pmoa who nu read tho ~ apbllan(1). 
Wo ~opize thlt a4Mloly OpfDiODI C8JI be apecifaaaJJy limited in thdr applle1.b0i17 ta me 
W:b and drc:Wmaau;es ddinOlltld bl tbe request for tb~ opinion. How4"W, lmpamg 
IUCh a llmilallcm wollld =t preclude later arlQIPCDt by die requester (or othcn) Cba1 ibo 
omiu.cd &ea were not 1DAterial and, cwn if bown. would not have affcc1ed me Ddviler'I 
iudsmcat. Defeodanu who havG read advlsary oplni0111 wW arp; that 1'uecl on their 
readin& af the opbdon(1), they cmafully 0o1nducted rhclr Uf&irs to fall ..tthin the canftna 
Of pcnnh511'1c a@a. Th• net ruwt of lhfs would be the Introduction of add111onal 
t&QuaJ iauoe lnro the criminal case; u., what did the opf!lion mean: whJt did the 
dt!cn4ant t1Unk the opinion mtant; and how do the facts dtlln"tcd in flio opinion: 
compare wfth the flm which form tbe bans of the cr1m1Dal '8K1 Puttie11larly in Ille 
enntm Of dlmcuh fraud pr01et"Grinnt apm11 BQPbiiri"-tod dof.zadanU. tbe e:x1nnc:e of 
muJdphc adYital')' op!nlonl "'Ould RYcrdy Q)Dlpromise the Govemm1nt•1 al1illty 10 

prmc~t.c Jdckbadr caw. Even where opinion 11tte~ do nnt speclftwfJ addm& the 
ant;.Jdek'baclt uatma. tbey QlR prevent a ~ack prCM.CUdOD o£ JndMduala and eiJtitiel 
other than die Imon' ~lonra. Sd. U. United Starc1 y. kzia· 973 P.24 463 
(6'b Qr. 19~). . 

For an of thess rauona. WC oppo.tc H.R. 402I or any otlle.r lcBJaJativc iiddadve to r~uln 
HHS to proytdc auMsal)' opuuoN regarding the anti-ldc.kbaclc •tatuta ar uy other Nlute 
wilh a mcnlal clomcnt ~rmore, .0 11roug,Jy suge.at that you sollctt me J)~putrPni 
<Jf lwn~o'• opinlou repnlfng this bDJ. U you ba.-e any quectlans reprding thD issue, 
ploua ~tact D. McC.arv Tbamton at (202) 619.033,. 

--··---tori1tnnt ~~S~O.!l -oo -;;:;-··· 

-. ....... __________ ~ 

~'fl)ccrcly yg11n, 

Jwav Olbb• Drcnun 
Jsupeccor G"114nll 



U.S. Department of Justire 

Antitrust Division 

Office of rhe Assisranr Anomey General Hbshingron, D.C. 20530 

The Honorable Howard w. Metzenbaum 
Chairman 
Subcommittee on Antitrust, Monopolies, 

and Business Rights 
Senate judiciary Committee 
United States Senate 
Washington, D.C. 20510-6275 

Dear Mr. Chairman: 

I am writing in response to your letters to Harold Ickes of 
February 16, 1994, regarding antitrust issues in the Health 
Security Act ("the Act"). Your specific concern is focused on 
Section 1322(c) of the Act, which recognizes that providers may 
jointly negotiate with Health Alliances with respect to fee-for­
service rates. 

The antitrust laws have long recognized that citizens have a 
legal right to collectively provide input to a governmental 
decision maker. That right was recognized by the Supreme Court 
in Eastern Railroad Presidents Conference v. Noerr Motor Freight, 
Inc., 365 U.S. 127 (1961) and United Mine Workers v. Pennington, 
381 U.S. 657 (1965). The so-called Noerr-Pennington doctrine is 
based on first amendment principles--that citizens have a right 
to petition their government. Pursuant to the Noerr-Pennington 
line of cases, competitors can jointly seek to communicate their 
views on such matters as legislation, licensing, standards and 
fee levels. It is in recognition of the Noerr-Pennington 
doctrine that the Act sets forth the right of providers to 
jointly negotiate with alliances with respect to the fee-for­
service rate levels. 

Alliances can be established either as an agency of the 
state, an independent state agency, or a non-profit organization 
whose board of directors represents employers and consumers. 
Clearly, if an alliance is either an agency of the state or an 
independent state agency, it will be treated as a state actor for 
purposes of the antitrust laws and thus Noerr-Pennington 
protections would apply to joint provider negotiations with 
respect to that alliance. The Administration believes that the 
same result is appropriate if the alliance is established by the 
state as a non-profit organization. 



Under section 1322(c), the alliances will be engaging in a 
governmental function--rate setting with respect to the fee-for­
service schedule. In this regard, and in view of their unique 
status under state and federal law, we believe that it is 
appropriate to treat the alliances as state actors for purposes 
of the fee-for-service schedule, and that it is reasonable to 
allow citizens, in this case providers, to jointly petition the 
alliance regarding the schedule. 

Your letter also discusses several policy reasons why you 
think Section 1322(c) of the Act is problematic. Your first two 
points express the concern that the fee-for-service rate would, 
in your view, become the rate in all instances: no provider would 
negotiate a lower rate with managed care plans. While we respect 
your opinion, we respectfully disagree with your prediction in 
this regard. As you know, providers, as well as other 
businesspeople, often are faced with a price/quantity decision in 
determining how they will price their product or services. 
Managed care plans can induce providers to lower their rates to 
the managed care plan in return for a volume of business the 
provider would not expect to receive under a fee-for-service 
plan. In such fashion, the provider can become more profitable, 
even charging a lower rate. Individual providers can be expected 
to take advantage of this opportunity to increase their overall 
profitability. If providers jointly agree not to deal with plans 
at lower rates, either explicitly or implicitly, such actions 
would violate the antitrust laws and subject them to prosecution. 
For these reasons, we do not expect the fee-for-service rates to 
be mirrored across other types of plans. 

Your third point is based on the concern that only premium 
caps can control providers' ability to demand high prices from 
alliances. Under the Act, however, the alliances have ultimate 
authority over the rates to be set. While they will negotiate, 
alliances have the final say as to the rates to be set, and 
providers may not boycott the alliances. As a result, providers 
will not be able to extort high prices from the alliances. This 
also relates to your fourth point, a concern over the 
interpretation of the word "boycott'' in Section 1332. Let me 
assure you that the Administration does not intend to allow 
providers the ability collectively to refuse to deal with an 
alliance until it meets their demands for higher prices. 

Fifth, you are concerned that treating the alliances as 
state actors eliminates the requirement of active state 
supervision from the antitrust laws. For the reasons discussed 
above, we feel it is appropriate to treat the alliances as state 
actors under the antitrust laws for the purposes of setting the 
fee-for-service rate levels. The Administration deemed it 
essential to clarify this in the Act. If overall reform is to be 
accomplished successfully, we must avoid years of unnecessary, 

2 



and potentially quite harmful litigation, litigation that can be 
obviated by including this clarification in the Act. 

Finally, you express concern that the inclusion of Section 
1322{c) will encourage demands by provider groups for antitrust 
loopholes that will undermine the Administration's efforts to 
lower the cost and improve the quality of health care. The 
Administration opposes antitrust loopholes that would defeat the 
purposes of health care reform and believes that any such demands 
should be resisted. 

I thank you for your letter. I hope that this response has 
explained the Administration's thinking with respect to Section 
1322(c), and we look forward to working closely with you to 
produce a bill that produces affordable health care for all 
Americans. 

/,...__.·- d {; B t regar s, · ·· , 

Ccc,:,,lvJ r I l'-f'~~ 
Anne K. Bingaman I 
Assistant Attorney General 
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(f) 

The Honorable Howard w. Metzenbawn 
Chairman 

TO /*7~9-456-2878 
~-..... ...,...,.J"M ....... ~ .. u:a .,....,~ 

Antitrust Division 

APR I 4 1994 

Subcommittee on Antitrust, Monopolies, 
and Business Rights 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510-6275 

Dear Mr. Chairman: 

P.02 

I am writing in response to your letter of March 22, 1994, 
also signed by Chairman Brooks, requesting the views of the 
Department of Justice on s. 1658 and its companion bill, 
H.R. 3486, the "Health Care Antitrust Improvements Act of 1993." 
These bills would create special new broad based statutory 
immunities from the antitrust laws for a wide range of health 
care activities. 

The Department is committed to reasonable and responsible 
application of the antitrust laws in the health care area to 
promote new competition in evolving markets. We have established 
as a priority the issuance of antitrust enforcement policy 
statements in the health care area designed to bring down health 
care costs to consumers while providing effective quality health 
care services. Six such statements have already been issued and 
others will be considered. we are committed to ongoing review 
and supplementation of these statements. 

Effective antitrust laws have for over a century been the 
principal quarantor of competition in the American system and 
have time and again proved far superior to pervasive government 
review, regulation, and oversight of collective activities that 
may have competitive consequences. Health refonn should build on 
a commitment to competition in health care markets. 
Consequently, the Department of Justice opposes the broad new 
statutory antitrust immunities contained in these bills. 

The antitrust laws are enforced so as to take fully into 
account increased efficiency, lower administrative and other 
costs, improvements in quality, and other factors that are 
important to the cost·effective delivery of health care services. 
Neither the Justice Department nor the Federal Trade Commission 
has ever challenged a joint venture among hospitals to purchase, 
operate and market high·technology or other expensive medical 
equipment. And of the more than 250 hospital mergers since 1987, 
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only 11 have been found by the Department or the FTC to have 
likely anticompetitive effects that warranted antitrust 
challenge. Only those combinations that will harm the American 
consumer by raisinq prices, decreasin9 quality or availability of 
services, or discouraging innovation face antitrust challenge. 

The Department and the FTC have recognized that uncertainty 
over the application of the antitrust laws in the health care 
area should be addressed, and have issued specific antitrust 
guidance to the health care industry. In September 1993, the 
agencies issued several joint Statements of Antitrust Enforcement 
Policy in the Health Care Area. Moreover, recognizing that 
issues and circumstances may change over time, the agencies have 
committed to providing additional general guidance, and also 
developed an expedited process whereby health care providers can 
obtain the views of the Department or the FTC on specific 
proposed activities. 

Private remedies have been an inteqral part of antitrust 
enforcement for over 100 years. Moreover, the "private" 
antitrust remedies are used by State attorneys general to protect 
consumers in their states from localized anticompetitive 
activity. such actions are an important adjunct to federal 
enforcement: Our enforcement resources are limited, and cannot 
uncover or move against every anticompetitive practice that may 
be harming consumers. At the same time, however, there is no 
reason to expect that .health care providers will face a multitude 
of baseless private antitrust suits. Private parties are 
unlikely to institute meritless lawsuits and even less likely to 
be successful in pursuing them. This is especially the case with 
regard to health care matters, where it can be expected that 
courts will take into account the views of the qovernment, 
including those expressed in the DOJ-FTC Statements of Antitrust 
Enforcement Policy, in private antitrust actions. This will help 
ensure sound and reasoned decisions in private litigation. 

S. 1658 and H.R. 3486 

S. 1658 and H.R. 3486 1 provide several types of broad 
immunities from the operation of the antitrust laws to the health 
care industry. Briefly, Section 2 of each bill provides 
antitrust immunity for any health care activity that: 

(1) falls within one of the "safe harbors" described in 
Section 3 of the bill; 

(2) falls within an additional safe harbor established by 
the Attorney General, after seeking public suqqestions for 

1The two bills are nearly identical. The Department objects 
equally to both s. 1658 and H.R. 3486. 

2 
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further safe harbors via Federal Register notice under 
Section 4 of the bill; or 

P.04 

(3) is covered by a "certificate of review" issued by the 
Attorney General with the concurrence of the Secretary of 
Health and Human Services ("the Secretary") under Section 5 
of the bill. 

Additionally, Section 6 of each bill provides special antitrust 
protections in the form of quaranteed rule-of ·reason treatment 
and the "detreblinq" of any antitrust damages for a health care 
cooperative venture, if notice of the venture is provided to the 
Attorney General. 

The broad new statutory antitrust immunities accorded by 
s. 1658 and H.R. 3486 are unnecessary and potentially harmful. 
The certificate of review immunity scheme in the bills, covering 
any activity relating to the provision of health care services, 
would create pervasive and continuing Federal goverrunent 
regulation of the competitive and other dimensions of an unknown 
and potentially vast number of health care provider activities. 
This task could well overwhelm the Justice Department, seriously 
impeding its ability to focus on any activities that actually 
would have anticompetitive effects. It likely would result in a 
massive new bureaucracy within the Department of Justice to 
administer such a program. Moreover, regulatory attempts to 
quard against anticompetitive behavior have consistently proved 
to be no substitute for the standard operation of the antitrust 
laws. The notification·based antitrust protections in the bills, 
broadly covering any collective activity among health care 
providers, could undercut sound antitrust substantive standards 
and skew the balance of antitrust remedies that has served so 
well for over a century. And the "safe harbor" immunities in the 
bills, based as they would be on hard-to-amend statutory or 
requlatory lanquaqe and legislative or regulatory history, could 
have unintended anticompetitive effects, whereas enforcement 
policy statements based on common sense, basic competitive 
princ"iples, would not. 

Having summarized the Department's views on s. 1658 and 
H.R. 3486, I will address below our concerns with each aspect of 
the bills in more detail. 

3 
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CERTIFICATE OF REVIEW PROVISIONS OF S.1658 AND H.R. 3486 

The most comprehensive and complex new antitrust immunity 
scheme provided by s. 1658 and H.R. 3486 is the certificate of 
review process set out in Section 5 of each bill. This section 
provides complete antitrust immunity to successful applicants for 
a certificate of review that may cover any activity relating to 
the provision of health care services. In deciding whether to 
issue a certificate, the Attorney General and the Secretary are 
to take into account the extent to which a particular activity 
will: 

A) lead to an increase in access to health care 
services; 

B) enhance the quality of health care services; 

C) establish cost efficiencies that will be passed on 
to consumers, including economies of scale and reduced 
transaction and administrative costs; 

D) increase the ability of health care facilities to 
provide services in medically underserved areas or to 
medically underserved populations; and 

E) improve the utilization of health care resources or 
reduce inefficient duplication of such re~ources. 

They must also consider whether: 

A) the activity will help health plans and other 
health care insurers, consumers of health care services, and 
health care providers to better negotiate payment and 
service arrangements that will reduce costs to consumers; 

B) taking into consideration the characteristics of 
the particular purchasers and providers involved, 
competition will not be unduly restricted; 

C) equally efficient and less restrictive alternatives 
do not exist to meet the criteria described above; and 

D) the activity will not unreasonably foreclose 
competition by denying competitors a necessary element of 
competition. 

Section S requires the Attorney General, in consultation 
with the Secretary and the Chair of the FTC. to establish 
procedures to be used in applying for and approving certificates. 
It also requires published notice of each application in the 
Federal Reqister within 10 days of receipt, and action by the 
Attorney General and the Secretary within 90 days. If an 

4 
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application for a certificate has not been denied within 90 days, 
it is deemed approved. There is also provision for expedited 
action if an applicant "indicates a special need for prompt 
disposition." 

Further provisions in Section 5 deal with denial of 
applications, requests for reconsideration, fraudulent 
procurement, amendment and revocation of certificates, requests 
for compliance information, investigative authority, review of 
certification determinations in federal court, the effect of 
rejected applications, publication of decisions. annual reports, 
restrictions on disclosure of information. and prohibition 
against use of information to support or answer claims under the 
antitrust laws. In short, section 5 replaces the normal 
operation of the antitrust laws with ongoing qovernment review 
and regulation of certificated activities under the comprehensive 
standards set out above. 

Objections to the certificate of Review Provisions 

Antitrust immunity for any and all activities relatinQ to 
the provision of health care services pursuant to the complex 
certificate of revie~ process contained in S. 1658 and H.R. 3486 
is unnecessary and potentially harmful. There is no evidence 
that establishment of such a pervasive regulatory scheme or such 
a substantial departure from the antitrust standards and 
procedures applicable in virtually all other sectors of the 
economy is necessary to foster the innovative health care 
delivery systems envisioned by the Health security Act and most 
of the other reform proposals currently before the Congress. 
Justice Department and FTC policy and practice have accorded 
favorable treatment to the vast majority of cooperative 
activities in the health care area. Nor does the ability of 
health care providers, consumers or third party payers to seek 
redress of antitrust grievances through private litiqation 
warrant the substitution of continuing government oversight of 
health care activities for the discriminating application of 
sound antitrust law. 

The dangers of a comprehensive certification/antitrust 
immunity scheme are manifest. First. such a scheme would place 
the entire responsibility of initially and prospectively 
detecting anticompetitive threats and continually monitoring 
approved health care activities on the Departments of Justice and 
HHS. In liqht of the breadth of the scheme, analyzing and 
processing certification applications could be overwhelming, 
impeding the Justice Department's ability to screen proposed 
activities for anticompetitive effects. and diverting its staff 
from their primary mission--the detection and prosecution of 
antitrust violations and the prevention of anticompetitive 
mergers and joint ventures. Competitive harm in such 
circumstances is entirely predictable. 

5 
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The certification scheme provided by s. 1658 and H.R. 3486 
also would require unwarranted and continuinq qovernment 
oversight of an unknown and potentially vast number of day-to-day 
activities of health care providers. Government aqencies would 
have the ability to approve a wide range of individual or 
collaborative activities, perhaps on condition that they be 
altered in a particular way. In addition, the agencies would 
have the power, and indeed the obligation, after certification to 
intervene in a regulatory manner whenever they determined that 
the complex and judgmental criteria in the bill were no longer 
met. Constant monitoring of existing certificate holders would 
be required to determine whether a certificate should be amended 
or revoked. To effectively administer such a scheme would 
require a massive new bureaucracy within the Department of 
Justice. Finally, the certification scheme in the bills likely 
would impose increased costs on the health care industry as 
providers spent substantial sums preparing and filinq requests 
for certificates for activities that typically raise no colorable 
antitrust issues. 

NOTIFICATION PROVISIONS OF S. 1658 AND H.R. 3486 

Section 6 of each bill would create a notification procedure 
whereby any "health care cooperative venture" would be quaranteed 
a ''rule-of-reason" antitrust analysis if challenged under the · 
antitrust laws, and any antitrust relief qranted aqainst such a 
venture would be limited to actual rather than treble damaqes. 
Parties could obtain such protection by affirmatively notifyinq 
the Attorney General of their activities, but in addition many 
types of ventures would be "deemed" to have submitted such a 
notification. These include any ventures that have applied for a 
certificate of review under section 5, and any health care 
cooperative ventures of a certain size2 among non-institutional 
providers who share risks. 3 

Objections to the NotificatiorJ Provisions 

As with certification schemes, rule-of-reason/single damage 
protection via notification for unknown and potentially broad 

2For a nonexclusive network, any group includinq 50 percent 
or fewer of the providers in a relevant ma·rket and SO percent or 
fewer of the members of any one specialty within that group; for 
an exclusive network, any group including 35 percent or fewer of 
the providers or specialists in a relevant market. 

3H.R. 3486 deems either ventures below the size limits in 
Note 2 supra or ventures wherein providers share risks to have 
been notified; s. 1658 imposes both size limits and risk sharing 
before ventures will be deemed to have been notified. H.R. 3486 
also omits the "non-institutional" qualifier. 

6 
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categories of collaborative health care activities is unnecessary 
and potentially harmful. There is no indication, in light of the 
sound enforcement policies applied to health care activities, 
that cost·savinq or otherwise efficient joint ventures in the 
health care area are unusually vulnerable to antitrust attack. 
In fact, quite the opposite is clear from the record. There is 
no sound reason to extend antitrust protection to joint ventures 
that present no anticompetitive risks and that would not be in 
danger of challenge in the first place. Moreover, such a 
provision could actually increase costs in the health care 
industry as the costs of notifications were passed on to 
consumers. 

A notification scheme such as that set out in s. 1658 and 
H.R. 3486 could be harmful to competition and consumers by 
providing unwarranted rule-of ·reason or single damage protection 
to potentially anticompetitive activities. There is no 
indication that procompetitive joint activity in the health care 
area is being placed at unusual or undue antitrust risk. 
Moreover, there is no legitimate distinction between health care 
and other industries such that potential treble damaqes should 
not produce the same salutary compensatory and deterrent effects 
in the health care area that they do qenerally. 

Absent clear and convincing evidence of aberrations or 
abuse, antitrust standards and remedies should not be abrogated 
by special industry-specific protection for broad ranges of 
activities. Blanket, automatic protection for any ''health care 
cooperative venture," which is defined in the two bills as "any 
activities, including attempts to enter into or perform a 
contract or agreement, carried out by two or more persons for the 
purpose of providing health care services," and for broad 
categories of activities that without any notice at all would be 
"deemed" to have filed a notification, would significantly 
constrain appropriate antitrust enforcement and deterrence. The 
rationale behind notification schemes is to give the government 
an opportunity to step in and stop potentially harmful 
activities, and the trade-off is that parties who notify are 
given rule·of-reason and single damages protection if they come 
forward. In light of the thousands of ventures that could 
potentially be presented to the Department under a notification 
scheme, there is a very real danger that potentially harmful 
arrangements would be granted a degree of protection that they do 
not deserve, and that could result in substantial harm to 
consumers. 

CODIFICATION OF SAFE HARBORS 

Section 3 of each bill would create several categories of 
statutory health care antitrust immunities that are in part 
patterned on the safety zones described in the six Department of 
Justice/FTC Statements of Antitrust Enforcement Policy in the 

7 
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.Health Care Area issued in September 1993. The "safe harbor" 
immunities in S. 1658 and H.R. 3486, however, are broader, and 
there are seven categories of exemptions instead of six. 
Section 4 of each bill would create a process whereby the public 
could submit suggestions for additional safe harbors to be 
established by the Attorney General, in consultation with the 
Secretary and the Chair of the FTC. 

Objections to Codification ot Safe Harbors 

Statutory "safe harbors" from antitrust scrutiny for health 
care providers would be both unnecessary and potentially harmful. 
Such protections are unnecessary because the Department and the 
FTC have already set out significant safety zones in their joint 
Statements of Antitrust Enforcement Policy in the Health Care 
Area that inform health care providers of activities that are 
clearly lawful. We have committed to continuing review and 
supplementation of these Statements, and have complemented them 
with an expedited process through which health care providers may 
obtain the views of the Department or FTC on specific proposed 
health care activities, whether or not they are covered by the 
existing policy statements. 

The harm that the Department foresees from codification of 
health care antitrust safety zones is that it could have 
unforeseen consequences and needlessly encumber law enforcement 
and development in areas that may require fine tuning for some 
time to come. Consumers, health care providers and enforcement 
officials all need leeway to adjust to changes in relevant 
markets as health care systems evolve and competition and 
efficiencies in health care delivery become better understood. 
Statutory antitrust immunities are not easily amended, and their 
intended effects can be distorted by interpretations of both 
statutory language and legislative history. On the other hand, 
the articulation of safety zones in flexible, competition­
oriented enforcement policy statements such as those set out by 
the aqencies last September is a process much more qeared to an 
optimal outcome for both providers and consumers. What looks 
like a perfectly reasonable activity today could have unforeseen 
anticompetitive ramifications in the future and, similarly, what 
appears to be a problematic activity today may be perfectly 
reasonable in the future. Although it is extraordinary for one 
particular indus·try to have a set of specific guidelines put 
forth for its benefit, the Department and the FTC have done so 
for the health care industry. It would be totally unprecedented 
for such guidelines to be codified.• 

•we would also note that some of the particular safe harbors 
defined in the two bills are substantially broader than the 
safety zones in the DOJ/FTC Statements of Enforcement Policy, and 

(continued ... } 
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* * * 
In sum, the Department of Justice opposes s. 1658 and 

H.R. 3486. I appreciate very much your interest in the 
importance of sound antitrust enforcement and the preservation of 
competitive health care markets. The Department is committed to 
reasonable and responsible application of the antitrust laws in 
the health care area and will continue to work to promote a fair 
and competitive health care marketplace; however the broad new 
statutory antitrust immunities in these bills could be 
detrimental to the goals of health care reform. 

This Department has been advised by the Off ice of Management 
and Budget that there is no objection to the submission of this 
report from the standpoint of the Administration's program. 

ncrely, r~ ~ 

Anne K. Bingaman ~ 
Assistant Attorney General 

4
( ••• continued) 

may protect anticompetitive conduct that significantly harms 
consumers. 
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The Honorable Jack Brooks 
Chairman 
Committee on the Judiciary 
U.S. House of Representatives 
Washinqton, D.C. 20515 

Dear Mr. Chairman: 

TO /*7~9-456-2878 P.11 
US. Department of Justice 

Antitrust Division 

APR I A 1994 

I am writing in response to your letter of March 22, 1994, 
also signed by Chairman Metzenbaum, requesting the views of the 
Department of Justice on s. 1658 and its companion bill, 
H.R. 3486, the "Health Care Antitrust Improvements Act of 1993." 
These bills would create special new broad based statutory 
immunities from the antitrust laws for a wide range of health 
care activities. 

The Department is committed to reasonable and responsible 
application of the antitrust laws in the health care area to 
promote new competition in evolving markets. We have established 
as a priority the issuance of antitrust enforcement policy 
statements in the health care area designed to bring down health 
care costs to consumers while providing effective quality health 
care services. Six such statements have already been issued and 
others will be considered. We are committed to ongoing review 
and supplementation of these statements. 

Effective antitrust laws have for over a century been the 
principal guarantor of competition in the American system and 
have time and again proved far superior to pervasive government 
review, regulation, and oversight of collective activities that 
may have competitive consequences. Health refonn should build on 
a commitment to competition in health care markets. 
Consequently. the Department of Justice opposes the broad new 
statutory antitrust immunities contained in these bills. 

The antitrust laws are enforced so as to take fully into 
account increased efficiency, lower administrative and other 
costs, improvements in quality, and other factors that are 
important to the cost-effective delivery of health care services. 
Neither the Justice Department nor the Federal Trade Commission 
has ever challenged a joint venture among hospitals to purchase, 
operate and market high-technology or other expensive medical 
equipment. And of the more than 250 hospital mergers since 1987, 
only 11 have been found by the Department or the FTC to have 
likely anticompetitive effects that warranted antitrust 
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challenge. Only those combinations that will harm the American 
consumer by raising prices, decreasinq quality or availability of 
services, or discouraging innovation face antitrust challenge. 

The Department and the FTC have recognized that uncertainty 
over the application of the antitrust laws in the health care 
area should be addressed, and have issued specific antitrust 
guidance to the health care industry. In September 1993, the 
agencies issued several joint Statements of Antitrust Enforcement 
Policy in.the Health Care Area. Moreover, recoqnizing that 
issues and circumstances may change over time, the agencies have 
committed to providing additional general guidance, and also 
developed an expedited process ~hereby health care providers can 
obtain the views of the Department or the FTC on specific 
proposed activities. 

Private remedies have been an inteqral part of antitrust 
enforcement for over 100 years. Moreover, the "private" 
antitrust remedies are used by State attorneys general to protect 
consumers in their states from localized anticompetitive 
activity. Such actions are an important adjunct to federal 
enforcement: our enforcement resources are limited, and cannot 
uncover or move aqainst every anticompetitive practice that may 
be harming conswners. At the same time, however, there is no 
reason to expect that health care providers will face a multitude 
of baseless private antitrust suits. Private parties are 
unlikely to institute meritless lawsuits and even less likely to 
be successful in pursuing them. This is especially the case with 
regard to health care matters, where it can be expected that 
courts will take into account the views of the government, 
including those expressed in the DOJ-FTC Statements of Antitrust 
Enforcement Policy, in private antitrust actions. This will help 
ensure sound and reasoned decisions in private litigation. 

S. 1658 and H.R. 3486 

s. 1658 and H.R. 34861 provide several types of broad 
immunities from the operation of the antitrust laws to the health 
care industry. Briefly, Section 2 of each bill provides 
antitrust immunity for any health care activity that: 

(1) falls within·one of the "safe harbors" described in 
Section 3 of the bill; 

(2) falls within an additional safe harbor established by 
the Attorney General, after seeking public suggestions for 
further safe harbors via Federal Register notice under 
Section 4 of the bill; or 

1The two bills are nearly identical. The Department objects 
equally to both s. 1658 and H.R. 3486. 

2 
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(3) is covered by a "certificate of review" issued by the 
Attorney General with the concurrence of the Secretary of 
Health and Human services ("the Secretary") under Section 5 
of the bill. 

Additionally, Section 6 of each bill provides special antitrust 
protections in the form of guaranteed rule-of-reason treatment 
and the "detrebling" of any antitrust damages for a health care 
cooperative venture, if notice of the venture is provided to the 
Attorney General. 

The broad new statutory antitrust immunities accorded by 
s. 1658 and H.R. 3486 are unnecessary and potentially harmful. 
The certificate of review immunity scheme in the bills, covering 
any activity relatinq to the provision of health care services, 
would create pervasive and continuing Federal qovernment 
regulation of the competitive and other dimensions of an unknown 
and potentially vast number of health care provider activities. 
This task could well overwhelm the .:rustice Department, seriously 
impeding its ability to focus on any activities that actually 
would have anticompetitive effects. It likely would result in a 
massive new bureaucracy within the Department of Justice to 
administer such a program. Moreover, regulatory attempts to 
quard aqainst anticompetitive behavior have consistently proved 
to be no substitute for the standard operation of the antitrust 
laws. The notification-based antitrust protections in the bills, 
broadly covering any collective activity among health care 
providers, could undercut sound antitrust substantive standards 
and skew the balance of antitrust remedies that has served so 
well for over a century. And the "safe harbor" immunities in the 
bills, based as they would be on hard·to-amend statutory or 
regulatory language and legislative or regulatory history, could 
have unintended anticompetitive effects, whereas enforcement 
policy statements based on common sense, basic competitive 
principles, would not. 

Having summarized the Department's views on s. 1658 and 
H.R. 3486, I will address below our concerns with each aspect of 
the bills in more detail. 

3 
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CERTIFICATE OF REVIEW PROVISIONS OF S.1658 AND H.R. 3486 

The most comprehensive and complex new antitrust immunity 
scheme provided by s. 1658 and H.R. 3486 is the certificate of 
review process set out in Section 5 of each bill. This section 
provides complete antitrust immunity to successful applicants for 
a certificate of review that may cover any activity relating to 
the provision of health care services. In deciding whether to 
issue a certificate, the Attorney General and the Secretary are 
to take into account the extent to which a particular activity 
will: 

A) lead to an increase in access to health care 
services; 

B) enhance the quality of health care services: 

C) establish cost efficiencies that will be passed on 
to consumers, including economies of scale and reduced 
transaction and administrative costs; 

D) increase the ability of health care facilities to 
provide services in medically underserved areas or to 
medically underserved populations: and 

E} improve the utilization of heal th care resource-s or 
reduce inefficient duplication of such resources. 

They must also consider whether: 

A) the activity will help health plans and other 
health care insurers, consumers of health care services, and 
health care providers to better negotiate payment and 
service arrangements that will reduce costs to consumers; 

B) taking into consideration the characteristics of 
the particular purchasers and providers involved, 
competition will not be unduly restricted; 

C} equally efficient and less restrictive alternatives 
do not exist to meet the criteria described above; and 

D) the activity will not unreasonably foreclose 
competition by denying competitors a necessary element of 
competition. 

Section 5 requires the Attorney General, in consultation 
with the Secretary and the Chair of the FTC, to establish 
procedures to be used in applying for and approving certificates. 
It also requires published notice of each application in the 
Federal Register within 10 days of receipt, and action by the 
Attorney General and the Secretary within 90 days. If an 

4 
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application for a certificate has not been denied within 90 days, 
it is deemed approved. There is also provision for expedited 
action if an applicant "indicates a special need for prompt 
disposition." 

Further provisions in Section 5 deal with denial of 
applications, requests for reconsideration, fraudulent 
procurement, amendment and revocation of certificates, requests 
for compliance information, investigative authority, review of 
certification determinations in federal court, the effect of 
rejected applications, publication of decisions, annual reports, 
restrictions on disclosure of information, and prohibition 
against use of information to support or answer claims under the 
antitrust laws. In short, section 5 replaces the normal 
operation of the antitrust laws with ongoing government review 
and regulation of certificated activities under the comprehensive 
standards set out above. 

Objections to the Certificate of Review Provisions 

Antitrust immunity for any and all activities relating to 
the provision of health care services pursuant to the complex 
certificate of review process contained in S. 1658 and H.R. 3486 
is unnecessary and potentially harmful. There is no evidence 
that establishment of such a pervasive regulatory scheme or such 
a substantial departure from the antitrust standards and 
procedures applicable in virtually all other sectors of the 
economy is necessary to foster the innovative health care 
delivery systems envisioned by the Health Security Act and most 
of the other reform proposals currently before the Congress. 
Justice Department and FTC policy and practice have accorded 
favorable treatment to the vast majority of cooperative 
activities in the health care area. Nor does the ability of 
health care providers, consumers or third party payers to seek 
redress of antitrust grievances through private litigation 
warrant the substitution of continuinq government oversiqht of 
health care activities for the discriminating application of 
sound antitrust l~w. 

The dangers of a comprehensive certification/antitrust 
immunity scheme are manifest. First, such a scheme would place 
the entire responsibility of initially and prospectively 
detecting· anticompetitive threats and continually monitoring 
approved health care activities on the Departments of Justice and 
HHS. In light of the breadth of the scheme, analyzing and 
processing certification applications could be overwhelming, 
impeding the Justice Department's ability to screen proposed 
activities for anticompetitive effects, and diverting its staff 
from their primary mission--the detection and prosecution of 
antitrust violations and the prevention of anticompetitive 
mergers and joint ventures. Competitive harm in such 
circumstances is entirely predictable. 

5 
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The certification scheme provided by s. 1658 and H.R. 3486 
also would require unwarranted and continuing government 
oversight of an unknown and potentially vast number of day-to-day 
activities of health care providers. Government agencies would 
have the ability to approve a wide range of individual or 
collaborative activities, perhaps on condition that they be 
altered in a particular way. In addition, the agencies would 
have the power, and indeed the obligation, after certification to 
intervene in a regulatory manner whenever they determined that 
the complex and judqmental criteria in the bill were no longer 
met. Constant monitoring of existing certificate holders would 
be required to determine whether a certificate should be amended 
or revoked. To effectively administer such a scheme would 
require a massive new bureaucracy within the Department of 
Justice. Finally, the certification scheme in the bills likely 
would impose increased costs on the health care industry as 
providers spent substantial sums preparing and filinq requests 
for certificates for activities that typically raise no colorable 
antitrust issues. 

NOTIFICATION PROVISIONS OF S. 1658 AND H.R. 3486 

Section 6 of each bill would create a notification procedure 
whereby any "health care cooperative venture" would be guaranteed 
a "rule-of-reason" antitrust analysis if challenged under the 
antitrust laws, and any antitrust relief granted aqainst such a 
venture would be limited to actual rather than treble damages. 
Parties could obtain such protection by affirmatively notifying 
the Attorney General of their activities, but in addition many 
types of ventures would be "deemed" to have submitted such a 
notification. These include any ventures that have applied for a 
certificate of review under Section 5, and any health care 
cooperative ventures of a certain size2 among non-institutional 
providers who share risks. 3 

Objections to the Notification Provisions 

As with certification schemes, rule-of-reason/single damage 
protection via notification for unknown and potentially broad 

2For a nonexclusive network, any group including SO percent 
or fewer of the providers in a relevant market and 50 percent or 
fewer of the members of any one specialty within that group; for 
an exclusive network, any group including 35 percent or fewer of 

_ the providers or specialists in a relevant market. 

3H.R. 3486 deems either ventures below the size limits in 
Note 2 supra or ventures wherein providers share risks to have 
been notified; s. 1658 imposes both size limits and risk sharing 
before ventures will be deemed to have been notified. H.R. 3486 
also omits the "non·institutional" qualifier. 
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categories of collaborative health care activities is unnecessary 
and potentially harmful. There is no indication, in light of the 
sound enforcement policies applied to health care activities, 
that cost-saving or otherwise efficient joint ventures in the 
health care area are unusually vulnerable to antitrust attack. 
In fact, quite the opposite is clear from the record. There is 
no sound reason to extend antitrust protection to joint ventures 
that present no anticompetitive risks and that would not be in 
danqer of challenge in the first place. Moreover, such a 
provision could actually increase costs in the health care 
industry as the costs of notifications were passed on to 
consumers. 

A notification scheme such as that set out in s. 1658 and 
H.R. 3486 could be harmful to competition and consumers by 
providinq unwarranted rule-of-reason or sinqle damage protection 
to potentially anticompetitive activities. There is no 
indication that procompetitive joint activity in the health care 
area is beinq placed at unusual or undue antitrust risk. 
Moreover, there is no legitimate distinction between health care 
and other industries such that potential treble damages should 
not produce the same salutary compensatory and deterrent effects 
in the health care area that they do generally. · 

Absent clear and convincing evidence of aberrations or 
abuse, antitrust standards and remedies should not be abrogated 
by special industry-specific protection for broad ranges of 
activities. Blanket, automatic protection for any "health care 
cooperative venture," which is defined in the two bills as "any 
activities, including attempts to enter into or perform a 
contract or aqreement, carried out by two or more persons for the 
purpose of providing health care services," and for broad 
categories of activities that without any notice at all would be 
"deemed" to have filed a notification, would significantly 
constrain appropriate antitrust enforcement and deterrence. The 
rationale behind notification schemes is to give the government 
an opportunity to step in and stop potentially harmful 
activities, and the trade·off is that parties who notify are 
qiven rule-of-reason and sinqle damages protection if they come 
forward. In light of the thousands of ventures that could 
potentially be presented to the Department under a notification 
scheme, .there is a very real danger that potentially harmful 
arranqements would be qranted a deqree of protection that they do 
not deserve, and that could result in substantial harm to 
consumers. 

'CODIFICATION OF SAFE HARBORS 

Section 3 of each bill would create several categories of 
statutory health care antitrust immunities that are in part 
patterned on the safety zones described in the six Department of 
Justice/FTC Statements of Antitrust Enforcement Policy in the 
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Health Care Area issued in September 1993. The "safe harbor" 
immunities in s. 1658 and H.R. 3486, however, are broader, and 
there are seven categories of exemptions instead of six. . 
Section 4 of each bill would create a process whereby the public 
could submit suqqestions for additional safe harbors to be 
established by the Attorney General, in consultation with the 
Secretary and the Chair of the FTC. 

Objections to Codification of Safe Harbors 

statutory "safe harbors" from antitrust scrutiny for health 
care providers would be both unnecessary and potentially harmful. 
such protections are unnecessary because the Department and the 
FTC have already set out significant safety zones in their joint 
Statements of Antitrust Enforcement Policy in the Health Care 
Area that inform health care providers of activities that are 
clearly lawful. We have committed to continuing review and 
supplementation of these Statements, and have complemented them 
with an expedited process through which health care providers may 
obtain the views of the Department or FTC on specific proposed 
health care activities, whether or not they are covered by the 
existing policy statements. -

The ha:an that the Department foresees from codification of 
health care antitrust safety zones is that it could have 
unforeseen consequences and needlessly encumber law enforcement 
and development in areas that may require fine tuninq for some 
time to come. Consumers, health care providers and enforcement 
officials all need leeway to adjust to changes in relevant 
markets as health care systems evolve and competition and 
efficiencies in health care delivery become better understood. 
Statutory antitrust irrununities are not easily amended, and their 
intended effects can be distorted by interpretations of both 
statutory language and leqislative history. On the other hand, 
the articulation of safety zones in flexible, competition· 
oriented enforcement policy statements such as those set out by 
the aqencies last September is a process much more geared to an 
optimal outcome for both providers and consumers. What looks 
like a perfectly reasonable activity today could have unforeseen 
anticompetitive ramifications in the future and, similarly, what 
appears to be a problematic ac~ivity today may be perfectly 
reasonable in the future. Although it is extraordinary for one 
particular industry to have a set of specific guidelines put 
forth for its benefit, the Department and the FTC have done so 
for the health care industry. It would be totally unprecedented 
for such guidelines to be codified.' 

•we would also note that some of the particular safe harbors 
defined in the two bills are substantially broader than the 
safety zones in the DOJ/FTC Statements of Enforcement Policy, and 

(continued ... ) 
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* 

In sum. the Department of Justice opposes S. 1658 and 
H.R. 3486. I appreciate very much your interest in the 
importance of sound antitrust enforcement and the preservation of 
competitive health care markets. The Department is committed to 
reasonable and responsible application of the antitrust laws in 
the health care area and will continue to work to promote a fair 
and competitive health care marketplace; however the broad new 
statutory antitrust immunities in these bills could be 
detrimental to the goals of health care reform. 

This Department has been advised by the Off ice of Management 
and Budget that there is no objection to the submission of this 
report from the standpoint of the Administration's program. 

' ( ... continued) 

·n::;·r~· 
Anne K. Bingaman :;!'~ 
Assistant Attorney General 

may protect anticompetitive conduct that siqnificantly harms 
consumers. 
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WASHINGTON. DC 20510-3502 

Mr. Harold Ickes 
Deputy Assistant to the President 
1600 Pennsylvania Avenue 
Washington, D.C. 

Dear Harold: 

February 16, 1994 

COMMITTEES, 

JUDICIARY 

LABOR AND HUMAN RESOURCES 

SELECT COMMITTEE ON INTELLIGEl~CE 

ENVIRONMENT & PUBLIC WORKS 

CHAIRMANSHIPS 

SUBCOMMITTEE ON ANTITRUST 

SUBCOMMITTEE ON LABOR 

I am writing to follow up on the antitrust issues that I 
raised with Mrs. Clinton when the Health Security Act ("HSA" or 
bill) was introduced in the Senate. Last year, I had a number of 
conversations with Mrs. Clinton, Ira Magaziner and other members 
of the health care team about the need for vigorous enforcement 
of our nation's antitrust laws to contain the cost of health care 
for consumers. Consequently, when an antitrust exemption for 
provider negotiations was included in the bill, I considered 
seriously whether I should withdraw as a cosponsor. I grew even 
more concerned when I read in the October 30th Boston Globe, that 
the American Medical Association ("AMA") claimed to have White 
House support for the exemption and "assurances that President 
and Hillary Rodharn Clinton support even broader immunity so 
physicians can bargain with health plans over all forms of 
payment, not just fee schedules." 

However, prior to introduction of the HSA both Mrs. Clinton 
and Torn Daschle assured me that my concerns about the exemption 
would be dealt with promptly when the session began this year. 
Based on those assurances, I agreed (and am proud) to be an 
original cosponsor of the bill. However, I continue to oppose 
the antitrust exemption and expect to drop off as a cosponsor of 
the bill if the exemption remains. 

As I read it, the exemption in section 1322 (c) of the bill 
gives provider groups blanket antitrust immunity to collude on 
prices and then "negotiate" those prices with Health Alliances in 
order to develop a fee-for-service payment schedule. Although 
the exemption might seem to be relatively limited, I believe that 
it will have broad-ranging effects and will actually increase the 
cost of health care for consumers. 

I am not alone in this view. For example, on January 25, 
1994, the American College of Nurse-Midwives testified before the 
House Subcommittee on Health and the Environment in opposition to 
the exemption. They said: 



.. 

Even though the exemption ... could possibly benefit 
[us] by permitting us to negotiate with the alliances 
over fees, we continue our opposition to such special 
interest legislation. We adopted this position because 
we believe that antitrust exemptions are contrary to 
the spirit and principles of health care reform 
and harmful to consumer welfare. 

Let me explain why I oppose the exemption. First, the 
exemption would make it virtually impossible for cost conscious 
health plans to negotiate lower prices with providers. The fact 
is that providers who collude on the prices they charge under a 
fee-for-service plan would be poised to insist on the same high 
prices from every health care plan that operates under a Health 
Alliance. Such collusion would increase -- not decrease -- the 
cost of health care. 

Let me give you an example. In a recent submission to the 
Department of Justice's Antitrust Division, Independence Blue 
Cross of Philadelphia ("IBC") cited evidence that its costs were 
substantially higher when the state of Pennsylvania required it 
to negotiate prices with hospital providers as a group. IBC 
stated that it saved $57 million the first year that it was 
permitted to negotiate with hospitals separately and that it 
ultimately expected to realize savings of over $500 million. I 
am sure that you will agree that savings of that magnitude are a 
remarkable achievement and will be necessary in the future if we 
are to bring down the high cost of health care. However, such 
savings will be difficult -- if not impossible -- to achieve if 
payors are forced to negotiate fees with groups of providers who 
have been permitted to collude on prices. 

Second, the exemption would create an overwhelming 
disincentive for providers to lower their prices for managed care 
plans. That is because providers would risk having Health 
Alliances reduce their negotiated fee schedules if they accepted 
lower fees from a managed care plan or other low cost provider. 
The fact is, a Health Alliance would be much more likely to 
reduce fee schedules for providers who agree to charge managed 
care plans lower prices. That means providers would be under 
enormous pressure not to lower their fees for any health care 
plan. I am certain that the administration did not intend for 
the exemption to create a powerful disincentive for providers to 
reduce their fees for managed care plans. However, I believe 
that would be the result of enacting this exemption. 

Third, if the premium caps in the bill are eliminated or 
even weakened, it would remove the only possible constraint on 
providers' ability to extort high prices from Health Alliances 
and health plans. As you know, I strongly support rigid caps on 
spending. However, many provider groups oppose them. That 
concerns me because if some less effective method of cost control 
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were to be enacted, Health Alliances would find it virtually 
impossible to resist the demands of provider groups for steep 
price increases. That would send the cost of health care through 
the roof. 

Fourth, a recent Supreme Court decision interpreting the 
term "boycott" has undercut the only protection that consumers 
were to have had against unreasonable demands by price-gouging 
providers. Specifically, the bill prohibits a "boycott'' by 
providers. That seems as if it would prevent providers, who were 
dissatisfied with their fee negotiations, from refusing to deal 
with a Health Alliance and consumers. However, in Hartford Fire 
Insurance v. California, 113 S.Ct. 2891 (1993), the Supreme Court 
stated that a '"boycott' encompasses just those refusals to deal 
that are 'unrelated' or 'collateral' to the objectives sought by 
those refusing to deal." Consequently, if providers refused to 
deal with a Health Alliance until it met their demands for higher 
fees, technically, that might not constitute a "boycott." I am 
sure that the administration did not intend to leave consumers 
without adequate protection against a provider boycott over fees. 
However, the exemption has done just that by relying on the term 
"boycott." 

Fifth, the exemption eliminates an important source of 
consumer protection under the antitrust laws. It does so by 
abolishing the requirement under the state action doctrine that 
anticompetitive activities directed by a quasi-governmental, 
private nonprofit or corporate entity be actively supervised by 
accountable state officials. The active supervision test 
underpins the state action doctrine by insuring that consumers 
are protected if state officials delegate the power to set prices 
and restrict output to others outside state government. The 
exemption eliminates that test entirely. Consequently, it could 
put consumers at risk and give Health Alliances, which are not 
state run, greater freedom to act in an anticompetitive manner 
that harms consumers and disfavored providers. 

Finally, the exemption will encourage demands by provider 
groups (many of which have opposed cost controls) for antitrust 
loopholes that would benefit their narrow special interests at 
the expense of consumers. For example, the January 13th New York 
Times reported that the AMA intends to launch a campaign to win 
antitrust exemptions for their members, including immunity to 
"negotiate on behalf of physicians to set terms of practice, 
including payment levels and medical services for patients" with 
Health Alliances and health plans. The AMA's own documents, 
dated January 19, 1994, state that the AMA will lobby for costly 
antitrust loopholes that "take advantage of opportunities laid 
out in discussions with senior Administration officials." I 
belive that if provider groups, particularly the AMA, win 
antitrust exemptions allowing them to fix prices and standardize 
medical services, it will undermine the administration's efforts 

3 



to control the cost and improve the quality of health care. 
Moreover, it would allow special interest groups to determine how 
much consumers, hospitals, managed care plans and health insurers 
would pay for their services. That would be a disaster for 
consumers. 

I hope that we can resolve this issue promptly. I look 
forward to working closely with you to assure that the Senate 
enacts a strong and comprehensive health care bill that provides 
real protection for all Americans. The sooner we resolve our 
differences over the antitrust exemption the sooner we can begin 
that important work. 

cc: Hillary Rodham Clinton 
Senator Tom Daschle 
Ira Magaziner 
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Howard M. Metzenbaum 
Chairman, Subcommittee on 
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