
HEALTH POLICY STATEMENT UPDATE--AHA 

1. Existing equipment--The AHA has suggested that 
we extend,Statement 2 (covering'purchase of high-tech 
equipment} to existing equipment. We believe we agree 
with the FTC and the AHA how to draft a revised 
Statement to_ cover this area and are proceeding on that 
front. We have shared a draft with the FTC, they wish 
to make one revision. We also need to add an example 
to flesh out our analysis. 

2. Shared Services--The AHA would also like us to 
extend that Statement to shared services. We have 
expressed concerns about doing this to them; it is 
conceivable that a compromise position could be that we 
would merely explain how we would analyze such 
situations. This appears to be acceptable to the AHA. 
We are in the process of working with the FTC on what 
this Statement would say. It probably would not 
contain any safety zones, but would discuss how we 
would analyze such situations. 

3. Efficiencies--The AHA has asked us for a 
Statement describing how we analyze efficiencies in 
hospital merger analysis. We have told them each case 
is fact specific, our briefs contain some guidance on 
these issues and that good guidance is contained in a 
speech Mary Lou Steptoe gave in June to the PLI on 
these issues. At our next meeting (tentatively set for 
July 12) we will discuss with them what more they could 
want than this guidance. 

4. State Action--The AHA wants a Statement on 
State Action. Both we and the FTC believe this a bad 
idea from a policy standpoint and that whatever we 
would put out, if anything, would not be very helpful 
because it would essentially merely track the language 
of existing Supreme Court decisions, and probably (at 
least from the FTC side) read those decisions very 
narrowly. 



' ' 

5. Multi-provider Network joint ventures--We are 
exploring with the AHA (and AMA) issues related to 
multi-provider networks. One of the key issues is 
integration. The AHA appears to recognize that risk­
sharing is a key. We continue to meet with the AHA 
with respect to this area and still have work to do on 
a variety of issues, including important issues such as 
market definition. The FTC is wary about producing 
anything on this issue because they have not had 
investigatory experience with these types of networks. 
We are talking to them in an attempt to get them 
focused on issuing something relatively narrow to 
overcome their reluctance, but at the same time 
something helpful to the provider community. Our last 
meeting with them indicated this was a possibility. If 
we issue something, we would like it to include one or 
more of the examples that would be keyed to the rural 
concerns we hear from the Hill. This is a major 
undertaking, and we are in the process of attempting to 
understand the issues, reach some understanding with 
the FTC and complete as much as we can as quickly as we 
can. 



June 22, 1994 

To: Jennifer Klein 

From: Stephanie Cutter 

Subject: Florida Hospital Merger 

As you requested, below is a brief summation of the 
settlement between the U.S. Department of Justice, the Florida 
Attorney General's office, Morton Plant Hospital and Mease Health 
Care regarding the merger of the two Florida hospitals. This is 
the first settlement of a case in the health care industry since 
last fall's release of the Statements of Antitrust Enforcement 
Policy in the Health Care Arena. 

On June 17, the Justice Department and the Florida Attorney 
General's Office filed a proposed Final Consent Judgment barring 
the merger of Morton Plant and Mease, which account for nearly 60 
percent of the market in the area. The Judgment, however, 
permits the two hospitals to form a "Partnership", allowing the 
consolidation and joint operation of certain administrative and 
patient care services. The "Partnership" will own and operate 
such services, independent from Morton Plant and Mease, and will 
sell each service to the two hospitals on the same terms and 
conditions. A listing of eligible joint services appear on pages 
two through four of the Judgment. 

Further, Morton Plant and Mease may appoint members of their 
respective boards to a "Partnership" board. Independent 
services, managed care contracting for Morton Plant or Mease, or 
the marketing or pricing of any services, including "Partnership" 
services, may not be discussed by the "Partnership" board and its 
executives. The "Partnership" board may request Morton Plant and 
Mease to contribute capital, but each hospital is to determine 
independently the amount of capital to contribute. 

In return for this "Partnership", the proposed Final Consent 
Judgment decree requires Morton Plant, Mease and the 
"Partnership" to undertake certain measures to preserve 
competition in the market. The "Partnership" must establish 
adequate protections, including employee confidentiality 
agreements, to keep information regarding pricing, managed care 
contracts, negotiations with managed care plans, and marketing 
and planning of the two hospitals separate. Further, Morton 



Plant and Mease will continue as separate and competing entities, 
and will maintain an antitrust compliance program to formally 
inform their officers, directors, trustees and administrators 
about the Final Consent Judgment, and to educate them on the 
meaning of the Judgment and antitrust laws. Finally, to monitor 
compliance with the Final Consent Judgment, representatives from 
the Justice Department or the Florida Attorney General's Office 
are permitted access to Morton Plant and Mease during regular 
business hours. 

Sixty-days after the Justice Department files a Competitive 
Impact Statement and gives sufficient public notice regarding the 
Judgment and the Statement, a Final Consent Judgment may be 
entered by the Court. The Judgment expires five years from the 
date of entry. However, before the expiration date, the Justice 
Department or the Florida Attorney General's Office may extend 
the Judgment at their own discretion for an additional five 
years. 
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llepartment of Justite 

FOR IMMEDIATE RELEASE 
FRIDAY, JUNE 17, 1994 

AT 
(202) 616-2771 

TDD (202) 514-1888 

JVSTICE DEPARTMENT SETTLES fLORIDA._HOSPJTAL MERGER CASE, DEAL 
PROVIDES LOWER HEALTH CARE PRICES AND PBESER\TES COMPETITION 

WASHINGTON, D.C. -- In a trend-setting settlement involving 

two Florida hospitals, the Justice Department today offered a 

model on the kinds of consolidations medical providers may do to 

lower prices while preserving competition. 

The lawsuit and settlement, were joined by the Florida 

Attorney General's office, the first time an antitrust action has 

been filed jointly by state and federal antitrust enforcers. 

The agreement bars the merger of the two largest hospitals 

in North Pinellas County, near St. Petersburg, while permitting 

them to jointly provide certain health care services in which 

competition is plentiful and to share some administrative costs. 

nThe agreement provides an innovative way to enable the 

hospitals to achieve cost savings without endangering 

competition,n said Bingaman. HThe hospitals must continue to 

compete on prices to consumers." 

Under the agreement, announced jointly vith representatives 

from the Florida Attorney General's office, the two hospitals may 

form a joint venture partnership for care in which there are 

(MORE) 
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numerous competitors or for which patients might seek attention 

far from home. The partnership will manage the joint services 

and will contract to provide them to each of the hospitals at 

cost. The hospitals would then compete on the price at which 

they sold those services to consumers which will result in 

keeping prices competitive. 

•The joint services will enable the hospitals to achieve 

significant cost savings that would unlikely be achieved in other 

ways,• said Bingaman. nThose savings can be passed on to 

consumers resulting in lower health care prices.n 

Such partnerships could include, for example, outpatient 

services which are provided.by clinics and doctors' offices, or 

open-heart surgery, in which hospitals compete in a broad area. 

The settlement permits the tvo hospitals to merge 

procurement efforts, certain administrative services, telephone 

services, accounting, billing and collections, and medical 

records, while providing appropriate confidentiality measures. 

The two hospitals account for nearly 60 percent of the 

market. Morton Plant Hospital is the largest in the area with 

672 beds. Its major competitor is Mease Health Care, with 378 

beds on two sites. 

The action ~as the first settlement of a case in the health 

care industry since the issuance of the Statements of Antitrust 

Enforcement Policy in the Health Care Area, an initiative 

announced by First Lady Hillary Clinton and Attorney General 

(MORE) 
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Janet Reno last September. The Statements encourage cost-saving 

joint ventures and joint purchasing agreements while maintaining 

the benefits of competition. 

The proposed consent decree, settles the lawsuit, filed on 

Hay s, in U.S. District Court in Tampa, Florida, in which the 

Department and the Florida Attorney General alleged that the 

merger of the two hospitals was likely to lead to higher prices 

and poorer services for North Pinellas County consumers. 

~The merger as originally proposed by the two hospitals 

which dominate the market in North Pinellas County, would likely 

have reduced the drive to keep prices down and service up," said 

Bingaman. 

The consent decree, if approved by the court, alleviates the 

Department's and Florida Attorney General's antitrust concerns. 

The case was handled by federal attorneys in the Antitrust 

Division's Professions and Intellectual Property Section and by 

Division economists, and by state attorneys in the Florida 

Attorney General's Antitrust Division. 

The proposed consent decree and competitive impact statement 

will appear in the Federal Register. Written corrunents may be 

sent to Gail Kursh, Chief, Professions and Intellectual Property 

Section, Antitrust Division, U.S. Department of Justice, 555 

Fourth Street, N.W., Room 9903, Washington, D.C. 20001. 

### 

94-324 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

UNITED STATES OF AMERICA and 
STATE OF FLORIDA, 

) 
) 
) 
) 

P.05 

Plaintiffs, ) Civil No. 94-748-CIV-T-2JE 
) 

v. 

MORTON PLANT HEALTH SYSTEM, INC. and 
TRUSTEES OF MEASE HOSPITAL, INC., 

Defendants. 

) Judge Steven o. Merryday 
) 
) 
} 
) 
) 

------~~----~~~------~~~----~> 

f INAL CONSENT JUDGMENT 

Plaintiffs, the United States of America and the State of 

Florida, having filed their Verified Complaint on May 5, 1994, 

and Plaintiffs and Morton Plant Health System, Inc. and Trustees 

of Mease Hospital, Inc., by their respective attorneys, having 

consented to the entry of this Final Consent Judgment without 

trial or adjudication ~f any issue of fact or law, and without 

this Final Consent 3udqment constituting evidence against or 

admission by any party with respect to any issue of fact or law; 

NOW, therefore, before the taking of any testimony and 

without trial or adjudication of any issue of fact or law, it is 

hereby ORDERED, ADJUI)GED AND DECREED: 

I. 

JUBISDICTION 

This court has jurisdiction of the subject matter and each 

of the parties to this action. The Verified Complaint states a 
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claim upon which relief may be granted against Morton Plant 

Health System, Inc. and Trustees of Mease Hospital, Inc. under 

Section 7 of the Clayton Act, as amended, 15 u.s.c. S 18. 

II. 

DEFINITIONS 

As used in this Final Consent Judgment: 

P.05 

(A) "Eliqible Partnership Patient Care Services" means the 

following patient.care services that Morton Plant and Mease may 

elect to own, manage, operate or provide by the Partnership 

described herein: 

(1) all patient care services provided by Morton Plant 

or Mease on an outpatient basis that are generally 

capable of being provided outside of a general 

acute care hospital; 

(2) open-heart surgery and/or services or procedures 

that require the immediate availability of an 

open-heart surgery unit; 

(3) robotica~ly assisted prosthetic implantation and 

special spinal instrumentation procedures 

involving the insertion of multiple rods in the 

spinal cord; 

(4) stem cell procedures, advanced linear accelerator 

equipment and procedures, and HOR brachy therapy; 

(5) stereotactic radio therapy; 

2 
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(6) inpatient and outpatient diagnostic and 

therapeutic radiology services (e.g., CAT scans, 

MRI, X-ray, ultrasound, nuclear angiography); 

(7) inpatient and outpatient laboratory services; 

(8) neonatal level III services; 

(9) inpatient and outpatient mental health services; 

and 

(10) home health care, home infusion services, durable 

medical equipment, rehabilitative services, 

skilled nursing, retirement facilities and long­

term care. 

(B) "Eligible Partnership Administrative Services" means 

the following administrative services that Morton Plant and Mease 

may elect to own, manage, operate or provide by the Partnership 

described herein: 

(l) human resources (except management positions at 

the hospital level with responsibility for 

manaqem~nt, marketing, planning, pricing or 

managed care contracting); 

(2) medical staff organization and development, 

includin9 medical staff development and 

recruitment, physician organization structure, 

advising on practice acquisition, governance and 

credentialinq; 

(3) information services; 

(4) telephone and other communication services; 

(5) accountinq, billin9 and collection; 

3 
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(6) housekeeping and laundry; 

(7) medical records; 

/*7~9-4567431 

(8) materials manaqement and plant maintenance; 

P.08 

(9) support services for charitable foundations; and 

(10) all miscellaneous services not related to patient 

care and not exceeding an expenditure of $250,000 

annually. 

(C) "Independent Services" means all services other than 

those carried out by the Partnership under this Final Consent 

JUdCJlllent. 

(D) "Managed Care Plan" means a health maintenance 

orqanization, preferred provider organization, or other health 

services purchasing proqram that uses financial or other 

incentives to prevent unnecessary services and includes some form 

of utilization review. 

(E) "Mease" means the Trustees of Mease Hospital, Inc. and 

all subsidiaries and ~ffiliates. 

(F) "Morton Plant" means Morton Plant Health System, Inc. 

and all subsidiaries and:affiliates. 

(G) "Partnership" means the nonprofit, tax-exempt 

organization that Morton Plant and Mease may create and operate 

in accordance with this Final consent Judgment. 

III. 

Af PLICABILITX 

Thi& Final Consent Judqment applies to Morton Plant and 

Mease, to the Partnership created by the~, to Morton Plant's and 

4 
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to Mease's officers, directors, trustees, administrators, agents, 

employees, successors and assigns and to all other persons in 

active concert or participation with any of them who receive 

actual notice of this Final Consent Judgment pursuant to F.R.C.P. 

6S(d). 

IV. 

PBQHIBITED CONPUCT 

Morton Plant and Mease shall not consulTll!late their agreement 

to consolidate as set forth in their Letter of Intent, dated 

October 19, 1993, or any other agreement to merge, consolidate, 

or combine, except in accordance with the terms of this Final 

Consent Judgment. 

v. 

BONA FIDE PARTNE'RSHIP 

Morton Plant and Mease may enter into a Partnership in which 

they consolidate and j~intly operate certain patient care 

services and administrative services under the following 

conditions: 

(A) Morton Plant and Mease may aqree to consolidate and 

jointly operate any Eligible Partnership Patient Care Services 

and any Eligible Partnership Administrative Services. 

(B) The Partnership may own and operate any Eligible 

Partnership Patient Care Service and any Eligible.Partnership 

Administrative Service and may provide such service to Morton 

Plant and Mease. The Partnership shall sell each service to 

Morton Plant and Mease on the same terms and conditions in an 

5 



JUN-21-1994 15:59 FROM RTR LEGRL POLICY TO /*7t:l9-4557431 

amount equal to cost. The Partnership shall conduct an annual 

cost accounting. 

P.10 

(C) Morton Plant and Mease may appoint members to a 

Partnership-board, which individuals may be members of each 

hospital's board. Executives at Morton Plant and Mease may also 

serve as executives of the Partnership and on the boards of their 

respective hospitals and of the Partnership. The Partnership 

board will govern the services provided by the Partnership. The 

Partnership board and its executives may not discuss Independent 

Services, managed care contracting for Morton Plant or Mease, or 

th~ marketing or pricing of any services, including Eligible 

Partnership Patient care Services or Eligible Partnership 

Administrative Services, with the following exception: the 

Partnership may market and price those services set out in 

Paragraph II(A) (10) as long as Morton Plant and Mease continue 

their present practice of providing their patients and physicians 

with information on other providers of these services in the 

market. The Partnership bOard may request Morton Plant and Mease 

to contribute capital to:the Partnership, but each hospital shall 

exercise its own independent judgment on how much' capital to 

contribute. 

(D) Morton Plant and Mease shall provide plaintiffs with 

written notification of their intent to consolidate and jointly 

operate any additional or new services (such as pediatrics and 

neonatal level II services) through the Partnership under the 

terms of this Final Consent Judgment. Morton Plant and Mease 

shall also provide any information reasonably necessary for 

6 
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plaintiffs to assess the competitive impact of adding such 

services to the Partnership. Morton Plant and Mease may 

consolidate and jointly operate the additional or new services 

unless either plaintiff provides a written objection within 120 

days of receivinq the necessary information. Notwithstandin9 the 

foregoing, Morton Plant and Mease may jointly operate through the 

Partnership any new service not currently provided by Morton 

Plant or Mease by providinq plaintiffs with at least 90-days' 

notice, so long as the new service is a specialized inpatient 

procedure commonly recognized in the medical community as 

"tertiary" or higher, and is performed only by physician 

subspecialists with specialized support staff and expensive 

equipment. 

(E) Morton Plant may lend or qrant Mease up to $21 million 

for Mease's planned expansion under terms preventing·Morton Plant 

from obtaining any control or leverage over Mease's management or 

operations. 

(F) Morton Plant,· Mease and the Partnership may become 

obliqated parties, quarantors or co-makers on debt instruments 

and the assets of Morton Plant, Mease and the Partnership may be 

pledged as security for such debt instruments so long as all such 

obligations are approved separately by Morton Plant and Mease. 

Neither Morton Plant nor Mease shall unreasonably withhold 

consent to, impose conditions on, or attempt to influence the use 

of fund& obtained by the other hospital through such financing 

for Independent Services. In the event that Morton Plant or 

Mease believes the other has unreasonably withheld such consent, 

7 
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the matter shall be submitted to binding arbitration under the 

American Arbitration Association Rules. 

(G) Nothing in this Final Consent Judgment is intended to 

prevent Morton Plant, Mease and/or the Partnership from 

participating in lawful integrated delivery networks such as 

accountable health partnerships, physician organizations and 

physician networks of their medical staff; provided that 

participation decisions shall be made independently by Morton 

Plant, Mease and the Partnership. 

(H) In the event that federal or state legislation enacted 

subsequent to the entry of the Final Consent Judgment permits 

conduct prohibited by this Judgment, Morton Plant and Mease may 

move for and plaintiffs will reasonably consider an appropriate 

modification of the Final Consent Judqment. This provision in no 

way limits Morton Plant's or Kease's right to seek any 

modification of this Final consent Judgment. 

(I) The Partners~ip sha~l establish adequate protections to 

keep information concerning pricing, managed care contracts, 

negotiations with managed care plans, and marketing and planning 

of Morton Plant and Mease separate and to insure that the 

information of one hospital is not transmitted to or received by 

the other hospital directly or indirectly. Adequate protections 

shall include, at a minimum, confidentiality agreements for 

employees with access to such information and protocols for 

preparation of separate reports for Morton Plant, Mease, and the 

Partnership. 

8 
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(J) The Partnership may maxe any lawful acquisition of 

physician practices. However, in the event that a practice is 

acquired that admits patients to either hospital for Independent 

services, Morton Plant and Mease shall allow each such physician 

to determine in his or her sole discretion to which hospital to 

admit such patients. 

VI. 

INPEPENOEHT ACTIVITIES 

(A) Morton Plant and Mease shall continue as separate and 

competing corporate entities, with separate Boards of Trustees 

and executive management, and shall separately own and operate 

their respective Independent Services. Marketing, pricing, and 

managed care neqotiating and contracting decisions shall remain 

Independent Services to be considered only in each hospital 

board's respective meeting. Each board shall adhere to a 

separate agenda and will reco~d such meeting in separate minutes. 

(B) Morton Plant and Mease shall each price and sell its 

services, both those owned and operated separately and those 

purchased from the Partnership, in active competition with each 

other. Morton Plant and Mease shall each exercise its owm 

independent judCJDlent on how to market and price its patient care 

services and shall not discuss, communicate, or exchange with 

each other or any other hospital information relating to the 

marketing, pricing, negotiating, or contracting of any patient 

care service, including those purchased from the Partnership. 

9 



JUN-21-1994 16=01 FROM RTR LEGRL POLICY TO /*7~9-4567431 P.14 

(C) Horton Plant or Mease shall be free to offer any 

patient care service or administrative service provided through 

the Partnership independently and in competition with any other 

provider and may end its provision of any such service throuqh 

the Partnership. 

(D) Morton Plant and Mease shall negotiate and contract 

independently with health care purchasers such as Managed Care 

Plans. Morton Plant and Mease may contract with the same Kanaqed 

care Plan or any other health care purchaser so long as they do 

so independently; provided, that Morton Plant and Mease may 

independently enter into similar but separate contracts with the 

same Managed Care Plan. 

VII. 

COMPLIANCE PROGRAM 

Morton Plant and Mease shall maintain an antitrust 

compliance program, w~ich shall include: - . 

(A) distributing.within 60 days from the entry of this 

Final consent Judqment, .a copy of the Final Consent Judgment and 

Competitive Impact Statement to all officers, directors, trustees 

and adlllinistrators; 

(B) distributing in a timely manner a copy of the Final 

consent Judqment and competitive Impact Statement to any person 

who succeeds to a position described in Paragraph VII(A); 

(C) briefing annually those persons designated in Paragraph 

VII(A) on the meaning and requirements of this Final Consent 

10 
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3udqment, penalties for violation thereof and the antitrust laws, 

including potential antitrust concerns raised by hospitals; 

(D) obtaining from the officers and administrators an 

annual written certification that he or she has read, understands 

and aqrees to abide by this Final Consent Judqment and is not 

aware of any violation of this Final Consent Judgment; and 

(E) maintaining for inspection by plaintiffs a record of 

recipients to whom this Final Consent Judgment and Competitive 

Impact Statement have been distributed. 

VIII. 

CERTl.f.l.CATIQNS 

(A) Within 75 days after the entry of this Final Consent 

Judgment, Morton Plant and Mease shall each certify to plaintiffs 

whether it has made the distribution of this Final Consent 

Judgment in accordance with Paragraph VII(A) above. 

(B) For five ye_at"s aftez: the entry of this Final Consent 

Judgment, on or before its anniversary date, Morton Plant and 

Mease shall each certify.- annually to plaintiffs whether it has 

complied with the provisions of Paraqraph VII. 

IX. 

PI.,AINTIFFS' ACCESS 

For the sole purpose of determining or securing compliance 

with this Final Consent Judgment, and subject to any recognized 

privilege, authorized representatives of the United States 

Department of Justice or the Off ice of the Attorney General, 

11 
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State of Florida, upon written request of the Assistant Attorney 

General in charge of the Antitrust Division or the Attorney 

General of the State of Florida, respectively, shall on 

reasonable notice be permitted: 

(A) access during reqular business hours of Morton Plant 

and Mease to inspect and copy all records and documents 

relatinq to any matters contained in this Final Consent 

Judqment; 

(B) to interview Morton Plant and Mease officers, 

directors, trustees, administrators, and employees, who 

may have counsel present, concerning such matters; and 

(C) to obtain written reports from Morton Plant and Mease 

relating to any of the matters contained in the Final 

consent Judqment. 

x . 

.JURISDICTION RETAINED 

Jurisdiction is retained by this Court for the purpose of 

enabling any of the parti•s to this Final Consent Judgment to 

apply to this Court at any time for further orders and directions 

as may be necessary or appropriate to carry out or construe this 

Final Consent Judgment, to modify or terminate any of its 

provisions, to enforce compliance, and to punish violations of 

its provisions. 

12 
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XI. 

EXPIBATION OF FINAL CONSENT JUDGMENT 

This Final Consent Judqment shall expire 5 years from the 

date of entry; provided that, before the expiration of this Final 

Consent 3udqment, either plaintiff, after consultation with 

Morton Plant and Mease and in each plaintiff's sole discretion, 

may extend the Judgment for an additional five years. 

XII. 

PUBLIC INTEREST DETEBMINATION 

Entry of this Final Consent Judgment is in the public 

interest. 

Dated: 

Steven o. Merryday 
United States District Judge 

13 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

UNITED STATES OF AMERICA, and 
STATE OF FLORIDA, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) Civil Action No. 
) 94-748-CIV-T-23£ 
) 
) 

P.18 

MORTON PLANT HEALTH SYSTEM, INC., and 
TRUSTEES OF MEASE HOSPITAL, INC., 

) Judge Steven O. Merryday 
) 
) 

Defendants. ) 

~~~--~~~--~~~--~~--~~--~~~> 

UNITED STATES' EXPLANATION 
QE CONSENT DECREE PRQCEDURES 

The United States files this memorandum to set forth the 

procedures regarding entry of the proposed Final Consent 

Judgment, pursuant to the Antitrust Procedures and Penalties 

Act. 15 U.S.C. § 16(b)-(h) (the "APPA"). The APPA applies only 

to antitrust cases brought by the United States. (The Final 

Consent Judgment would·settle the entire case.) 

1. Today, the United States and State of Florida are 

filing a proposed Final Consent Judgment and a Stipulation 

between the plaintiffs and defendants in which all parties 

agree to entry of the proposed Final Consent Judgment. 

2. Next week, the United States will file a Competitive -
Impact Statement relating to the proposed Final Consent 

Judgment pursuant to the APPA, 15 U.S.C. § l6(b). 

3. The APPA, 15 u.s.c. § l6(b}-(c), requires the United 

States to publish the proposed final Consent Judgment and 
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Competitive Impact Statement in the Federal Registet and in 

newspapers 60 days prior to entry of the Final Consent 

Judgment. The notice will also inform members of the public 

that they may submit comments about the judgment to the United 

States Department of Justice, Antitrust Division. 

4. The United States will consider any comments it 

receives and respond to them and publish the comments and 

responses in the Federal Reoiste~. 

5. Pursuant to the APPA, 15 u.s.c. § 16(d), at the 

expiration of the 60-day period, the United States will file 

with the Court the comments, our responses, and a Motion For 

Entry of the Final Consent Judgment (unless either plaintiff 

withdraws its consent to entry of the rinal Consent Judgment, 

as stated in paragraph 2 of the Stipulation filed today). 

6. At that time, pursuant to the APPA, 15 U.S.C. 

§ l6(e)-(f). the Final Consent Judgment may be entered without 

further hearing, if the Court determines that entry is in the 

public interest. 

Dated: June ~- 1994 

,• 

JON B. JACOBS 
JESSICA N. COHEN 
M. LEE DOANE 
Attorneys 

-
U.S. Department of Justice 
Antitrust Division 
SSS 4th Street, ~-w., Rm. 9901 
Washington, D.C. 20001 
2021307-0951 
2021514-1517 (fax) 

l 
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UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

) 
UNITED STATES OF AMERICA and ) 
STATE OF £LORIDA, ) 

) 

P.20 

Plaintiffs, ) Civ. No. 94-748-CIV-T-23E 
) 

v. ) Judge Steven D. Merryday 
) 
} 
) 

MORTON PLANT HEALTH SYSTEM, INC. and ) 
TRUSTEES OF MEASE HOSPITAL, INC., ) 

) 
Defendants. ) 

~~~~~~~~~~~~~~~~~~~-> 

STIPULATION 

It is stipulated by and between the undersigned parties, by 

their respective attorneys, that: 

1. The Court has jurisdiction over the subject matter of this 

action and over each of the parties hereto, and venue of this action 

is proper in the ~iddle Oi~trict of Florida; 

2. The parties consent that a Final Consent Judgment in the 

form hereto attached may be filed and entered by the Court, upon the 

motion of any party or upon the Court's own motion, at any time 

after compliance with the requirements of the Antitrust Procedures 

and Penalties Act (15 u.s.c. § 16), and without further notice to 

any party or other proceedings, provided that plaintiffs have not 

withdrawn their consent, which they may do at any time before the 

entry of the proposed Final Judgment by serving notice thereof on 

defendants and by filing that notice with the Court; and 
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3. Defendants agree to be bound by the provisions of the 

proposed Final Consent Judgment pending its approval by the Court. 

If either plaintiff withdraws its consent, or if the proposed Final 

Consent Jud~ment is not entered pursuant to the terms of the 

Stipulation, this Stipulation shall be of no effect whatsoever. and. 

the making of this Stipulation shall be without prejudice to any 

party in this or in any other proceeding. 

-2-
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DATED: June 17, 1994. 

FOR PLAINTIFFS: 

14x-.X-Ct~~~ l4~~\ 
ROBERT A. BUTTERWORTH 
Attorney General 

:::feu.-..,._ v.J, L~ ~l.ct) 
JEROME W. HOFFMAN 
Chief, Antitrust Section 

LIZABETH A. LEEDS 
Assistant Attorney General 
FL Bar # 0457991 

Off ice of the Attorney General 
State of Florida 
The Capitol 
Tallahassee, FL 32399-1050 
(904) 488-9105 
(904) 488-9134 (fax) 

-3-
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l ' . 

~,ic -i: IL '-'-~" 
CONSTANCE K. ROBIN ON /"~· 
Director of Operations 

G;2 kwtrh5tt: 
GAIL KURSH ~~ 
Chief, Professions & Intellectual 

Property Section 

£/-l·M// 
K~~FiNG~) 
Special Counsel to the 
Assistant Attorney General, 

titrust Division 

ANTHONY E. 
.JON B. JACO 
.JESSICA N. C 
M. LEE DOANE 

Trial Counsel 

U.S. Department of Justice 
Antitrust Division 
555 4th Street, N.W., Room 9901 
Washington, D.C. 20001 
(202) 307-0951 
(202) 514-1517 (fax) 



JUN-21-1994 16:04 FROM RTR LEGAL POLICY 

FOR DEFENDANTS: 

EMIL C. MARQUARDT, JR., Esquire 
McFarlane Ausley Ferguson 

& McMullen 
400 Cleveland Street 
P.O. Box 1669 
Clearwater, FL 34617 
(813) 441-8966 
(813) 442-8470 (fax) 

TO /:Y7t:l9-4567431 P.23 
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Date: June 17, 1994 
Contact: Emily Stehle, Morton Plant 

Health System 

FOR IMMEDIATE RELEASE 

(813) 461-8117 
and 
Ed McCarthy, Mease 
Health Care 
(813) 734-6262 

HOSPITALS ANNOUNCE NEW PARTNERSHIP 

CLEARWATER, FL -- Mease Health Care and Monon Plant Health 
System announced today the formation of a new health care 
partnership, the result of a settlement with the state and federal 
government. The new entity, called Morton Plant Mease Health Care, 
would allow the merging of certain medical and administrative services 
yet maintain the separate institutions. 

"Community benefit is why we presented a full merger back in 
October,'' said Frank V. Murphy III, CEO and president of Morton 
Plant. "And community benefit is why we are agreeing to this 
settlement." 

The two health care systems had announced their intent to merge last 
fall following a community benefits study that detailed savings of $80 
million over a five year period through a full consolidation of the two 
institutions. 

"The settlement reached with the Justice Department is a sincere effort 
to allow the community to realize the benefits of cost savings, quality 
enhancement and improved access which will come from our two 
institutions working together," said Philip K. Beauchamp, CEO and 
president of Mease Health Care. 

"Ninety percent of the cost savings and other community benefits 
envisioned by a merger could be achieved under the agreement," 
Murphy said Friday. 

-- more --

P.24 
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PARTNERSHIP -- ADD ONE 

The new agreement approved by the boards of both hospitals, the 
justice Department, the Attorney General's Office and a federal judge 
allows the two health care systems to consolidate and jointly operate 
administrative, outpatient and some highly specialized patient care 
services. Both hospitals would continue to offer routine, inpatient 
services separately and retain their own boards of trustees and 
executive management. 

Both Murphy and Beauchamp said the settlement "was a step in the 
right direction." 

"We are going forward in response to health care reform," said 
Murphy. "We believe this settlement is the best decision for the 
community at this time." 

"The settlement is precedent setting, and we are confident the strength 
of our combined organizations will make it work," added Beauchamp. 
"We would hope that this will benefit other not-for-profu health care 
systems in similar circumstances." 

-- 30 --

P.25 
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January 28, 1994 

Anne K. Bingaman 
Assistant Attorney General 
Antitrust Division 
U.S. Department of Justice 
10th & constitution Ave., N.W. 
Room 3101 
Washington, D.c. 20503 

Dear Assistant Attorney General Bingaman: 

The issuance of the Statements of Antitrust Enforcement Policy in 
the Health care Area ("Policy Statements") on September 15, 1993 
was an important first step toward reducing the uncertainty that 
many providers are experiencing as the health care field 
consolidates in anticipation of health care reform. The American 
Hospital Association ("AHA") applauds the Department of Justice 
("Department") and the Federal Trade Commission ("FTC") for 
recoqnizing the need for health care-specific guidance. As you 
have agreed, however, additional guidance is necessary. We are 
pleased to provide you with our suggestions for such guidance. 

In response to economic pressures to control costs, hospitals, 
physicians and other providers are increasingly engaging in 
cooperative activity in order to provide services more 
efficiently. The prospect of national health care reform under a 
"managed competition" model has also encouraged health care 
providers to form networks and other collaborative arrangements 
in preparation for dealing with or becoming health plans. 
Regardless of whether health care legislation is passed in the 
near future, economic pressure on providers to merge or form 
joint ventures will continue. In recoqnition of the trend toward 
consolidation in the health care field, the AHA believes more 
guidance from the Agencies is necessary, particularly with 
respect to the following topics: l) network formation and 
operation; 2) joint ventures involving services or existing 
equipment; 3) efficiency justifications for mergers and joint 
ventures; and 4) the state action doctrine. 

1) 19tyorg rorwation and Operation 

The formation of integrated networks by hospitals, physicians and 
other providers is by far the most obvious change in the 
composition of health care markets in the 1990s. The Department 
and the FTC repeatedly have identified procompetitive effects in 
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health care markets due to the formation and operation of 
provider networks. 1 

Networks can take a variety of forms. Some networks involve only 
specialized services, while others are designed to offer 
comprehensive services. some networks are fully integrated, 
e.g., Kaiser Permanente, with the providers operating within a 
common legal superstructure, but most networks have been -- and 
probably will continue to be -- created through a series of 
contractual arrangements between physicians, hospitals and other 
providers. While these contractual networks will, themselves, 
differ significantly from each other, what differentiates them 
from cartel arrangements is that they all possess some form of 
partial functional integration, typically taking the form of 
risk-based pricing, responsibility for utilization review, 
responsibility for quality assurance or all of the above. 

The development of integrated networks, almost by definition, 
involves increased collaboration among providers. In partially 
integrated networks, network participants frequently offer 
jointly derived prices for services and sometimes may agree to 
reduce unnecessary capacity and duplication in order to achieve 
significant cost savings. Virtually all networks require the 
exclusion of some providers, and many also involve exclusive 
arrangements or the bundling of different services into a single 
product offering. Effective antitrust pol~cy should articulate 

l ~ Policy Statement No. 6 (reduced prices, utilization 
review and other limits on the provision of unnecessary care); FTC 
Enforcement Policy Statement Fed. Reg., Vol. 46, No. 192 at 48984 
(1981) (hereinafter "FTC Statement") (a plan may create competition 
among physicians when it limits the panel of physicians); Letter to 
David A. Gates from Jeffery I. Zuckerman, Director Bureau of 
Competition, dated November 5, 1986 at l and 3 (hereinafter 
"Zuckerman Letter") (distinguishes products for consumers and 
stimulates competition); Department Press Release regarding 
Stanislaus Preferred Provider Organization, Inc., dated October 12, 
1983 at 3 (lowering costs); Letter to Robert Taylor from Charles 
Rule, Acting Assistant Attorney General, dated October 3, 1986 at 
2 (increasing competition among providers and improving service); 
Letter to F. M. Bush III from Charles Rule, Acting Assistant 
Attorney General, dated April 7, 1987 at 4 (increasing competition 
among providers, lowering costs and providing consumers 
alternatives) ; Remarks of J. Paul McGrath, Assistant Attorney 
General, before the American Bar Association dated March 22, 1985 
at 2-3 (increasing competition, allowing market influences on price 
and utilization, consumers given alternatives and lowering costs) . 
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which of these arrangements are permissible and which are 
objectionable, and, as a consequence, likely to be challenged. 2 

Th• Heed tor a Safety Zone tor Inteqrated Network• Involvinq 
Hospital• 

The sixth Policy Statement establishes a safety zone for certain 
physician network joint ventures. Many of the networks currently 
being developed and likely to be encouraged by federal health 
care policy, however, involve hospitals and other non-physician 
providers, making a policy statement addressing these networks 
essential. 

Because hospital markets tend to be highly concentrated, the 
thresholds contained in the physician network safety zone cannot 
appropriately be applied to fully and partially inteqrated 
networks involving hospitals. 3 In order to provide guidance to 
these networks, the Agencies should build upon the physician 
network policy statement and establish a safety zone that 
recognizes the many communities in which there are fewer than 
five hospitals. Indeed, in discussing the safety zone for 
physician network joint ventures, the Agencies state that "[i]n 
relevant markets with less than five physicians in a particular 
specialty, the physician network joint venture otherwise 
qualifying for the antitrust safety zone may include one 
physician from that specialty even though the inclusion of that 
physician results in a physician network joint venture" beyond 
the 20' limit of the safety zone. 4 

In analyzing networks, the primary antitrust concern is that the 
network not obtain and misuse market power. No hospital~ or 
grouping of hospitals, is likely to possess market power if the 

2 our comments are addressed to legitimate networks, those 
with operational or financial integration. 

_ 3 The physician network safety zone limits physician 
participation to 20,. In many hospital markets, however, the 
inclusion of a even single hospital is likely to represent more 
than 20t of hospital service capacity. 

4 Policy Statement No. 6. 

5 Market power has been defined as the ability to 
profitably increase prices above competitive levels. Jefferson 
Parish Hospital pist. No. 2 v. Hyde, 466 u.s. 2, 27 n.46 (1984); 
1992 Horizontal Merger Guidelines, 4 Trade Reg. Rep. ! 13,104 at 

(continued •.. ) 
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hospital (or hospitals) in the network have less than 30% of the 
service capacity in the market. 6 Indeed, vigorous price 
competition is likely to intensify and thrive whenever three or 
more integrated networks are able to compete in a market for the 
business of employers and health plans. 

In order to encourage the development of procompetitive networks, 
whether fully integrated or partially integrated,_ exclusive or 
non-exclusive, the AHA recommends that the creation or formation 
of such a network not be subject to challenge if either of the 
following conditions is met: 1) with respect to any service that 
is required by another network to offer a competing product, the 
network's service capacity is not greater than 30\ of the total 
service capacity in the market; 7 or 2) two other viable networks 
are operating, or can operate, within the market. 

5 ( ••• continued) 
20,570-71 (hereinafter "Merger Guidelines"). In contrast, monopoly 
power has been characterized as something more than market power. 
Eastman Kodak co. v. Image Technical Serys •. Inc., 112 s. Ct. 2072, 
2090 (1992). Typically, market share is used as a surrogate for 
market power and monopoly power. IsL. at 2081, 2090. 

6 The Department itself has indicated its approval of many 
similar arrangements. ~ Remarks of :Tames Rill, Assistant 
Attorney General, before the National Health Lawyers Association on 
February 15, 1991 (hereinafter "Rill Remarks"); Letter to George 
Miron from Anne Bingaman, Assistant Attorney General, dated 
December 8, 1993; ~ AlaQ FTC Statement at 48991. Although, these 
statements do not involve exclusive arrangements, courts have 
indicated that in health care markets, even exclusive arrangements 
involving not more than 30\ are unlikely to create competitive 
concerns. Jefferson Parish, 466 U.S. at 26; ~ u.s Healthcare. 
Inc. v. Healtbsogrce. Inc., 986 F.2d 589, 596 (lst Cir. 1993); ~ 
A.J.a2 U.S. Anchor Mfg. v. Rule Industries. Inc., 7 F.Jd 986 (11th 
Cir. 1993) (a firm with less than 50\ of the relevant market cannot 
have a dangerous probability of achieving monopoly in that market). 

7 Ordinarily, there is sufficient market data to 
differentiate hospitals by percentage of capacity available. 
However, the same type of data is not typically available with 
respect to physicians. Therefore, we anticipate that in most cases 
the number of network physicians providing a particular service, as 
a percentage of all physicians providing that service in the 
market, will be used as a rough surrogate for the physician 
services capacity of the network for each type of physician 
service. 
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Hetvorka outai4• th• Propoaed Safety zone 

Where the formation of networks falls outside of the proposed 
safety zone, we suggest that rule of reason or merger analysis 
should be applied. The existence of market power should be the 
primary focus of any analysis of network formation and oferation 
for networks operating outside the proposed safety zone. Fully 
and partially integrated networks without market power are 
unlikely to harm consumers. Therefore, if an integrated network 
does not have market power, it should generally be free from 
antitrust scrutiny. 

Our conception of some of the issues involved in analyzing these 
networks follows. While the same principles would apply to all 
network formation, the application of the principles may vary 
depending on whether the network is fully integrated or partially 
inteqrated and whether the arrangement is exclusive or non­
exclusive. 

Partially Inteqrate4 Hetvork• 

Partially integrated networks involving hospitals that fall 
outside the proposed safety zone, as a general matter, are 
appropriately subject to rule of reason analysis. Although the 
rule of reason analysis described in the sixth Policy Statement 
is also germane to the analysis of such networks, we have 
identified at least three issues requiring additional 
clarification: exclusive arrangements, joint pricing and service 
specialization. 

Bzcluaiv• Arranq .. enta 

The threshold issue in analyzing the contractual arrangements of 
partially inteqrated networks is the "foreclosure" effects of 
exclusive arrangemants. 9 Agreements that prevent providers from 

8 An assessment of market power requires an analysis of the 
relevant market, which is often a difficult task in the context of 
network development. The initial focus of the restraint is likely 
to be in the market for some, or all, provider services. However, 
many restraints created by the development of networks ultimately 
may affect a health financing market. Courts have been reluctant 
to find specialized health care financing markets. ~ 
Healthcare, 986 F. 2d at 598-9. Nevertheless, any analysis of 
health care financing markets should determine whether particular 
financing arrangements represent a separate product market. I.s;L. 

9 U.S. Healthcare, 986 F.2d at 595. 
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selling their services except through the network (commonly known 
as "exclusive output contracts") may foreclose health plans not 
affiliated with the network from purchasing the services of the 
contracting providers. 

If all or most of the physicians or hospitals available to 
provide primary care services, or one or more critical specialty 
services -- i.e., obstetrics or cardiology -- are bound by an 
exclusive arrangement, that arrangement will effectively 
foreclose competition in the market, although other types of 
physician or hospital services remain available. 10 In 
contrast, an exclusive arrangement that only forecloses the 
supply of medical or hospital services not essential to the 
operation of a network, or a health plan, would rarely have 
anticompetitive effects on network services. Therefore, an 
an~lysis of the type of services foreclosed is required. 

In addition, the duration and termination penalties of the 
exclusive arrangement may affect its potential foreclosure 
effects. 11 For example, an exclusive contract for only one 
year that includes a termination at will provision, without a 
substantial penalty, is not likely to have any anticompetitive 
effects, even if a significant number of physicians is involved. 

Joint Pricinq 

The pricing policies of partially integrated networks often raise 
antitrust questions. However, a simple joint offering of price 
by independent providers involved in a partially integrated 
network operating outside the proposed safety zone should not 
involve any exercise of market power so long as the contractual 
arrangements are non-exclusive and the offer does not involve any 
tacit or explicit threat of boycott. To the extent a health 
plan, or other purchaser, or potential purchaser, objects to a 
joint pricing proposal, the health plan or purchaser has the 
option of dealing independently with the network's participants. 

The potential purchaser would also be free to make a counter 
offer to the network. Under these circumstances, the network 

10 Of course, efficiencies, which are discussed in more 
detail below, may be sufficient to justify such arrangements. 

11 As noted by the FTC, there are economic reasons that 
would prevent physicians necessary for competing panels from 
entering into long-term exclusive arrangements. Zuckerman Letter 
at 3. However, health plans with market power may be in a position 
to "force" such physicians into exclusive arrangements. 
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should be able to negotiate further with the purchaser under pre­
set conditions individually established by the network 
participants. Indeed, the Department has permitted such 
offerings even in the context of consent decrees with non­
integrated networks. 12 Additional guidance in the form of 
policy statements or guidelines, which are more widely available 
and carry more force than consent decrees, would be helpful. 

service Specialisation 

Hospitals forming a partially integrated network may be motivated 
by a desire to improve the utilization of their respective 
service capacities in order to achieve better economies of scale. 
In addition, hospitals may recognize that some members of the 
network have reached singular levels of excellence in different 
service areas. To achieve greater economies of scale and take 
advantage of their strenqths in different service areas, the 
network hospitals may desire to concentrate particular services 
in individual facilities. 

The line dividing "naked" service allocations from cost-saving or 
quality-enhancing service specializations, as well as the 
distinction between permissible and impermissible exclusive 
agreements and joint pricing arrangements, needs to be 
delineated. The AHA suggests that the example described below 
can assist the Agencies in articulating the analytical basis for 
their conclusions. · 

Hospital A and Hospital B decide to form a·hospital/physician 
network. Hospital A is a traditional community care facility of 
150 beds. Hospital B is a 200-bed facility offering primary and 
secondary level hospital care, with some limited tertiary care 
services. Unlike Hospital B, Hospital A offers only very limited 
cardiac care services. The two hospitals are both non-profit, 
tax exempt, community hospitals with substantial local employer 
representation on their Boards of Trustees. The only other 
hospital in the community, Hospital c, is a 300-bed hospital 
combining some primary and secondary care with a predominantly 
tertiary care mix. 

Hospitals A and B, along with a substantial portion of their 
medical staLLs, form a partially integrated network through non­
exclusive contractual arrangements, which include provisions for 
quality assurance and utilization review. Because the network 

12 b§ United States v. Massachusetts Allerav Society. Inc. , 
No. 92-10273H (0. Mass. 1992) (Consent Decree at 2-3). 
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arrangements are non-exclusive, both hospitals are able to 
participate in other networks, it such networks are formed. 

The network hospitals together represent 55' of the staffed beds 
in the community and approximately 60\ ot the licensed 
physicians. The market is dominated by three large employers, 
which together comprise 50\ ot the private health insurance 
market. Medicare and Medicaid are responsible tor approximately 
40\ of hospital revenues, but 50\ ot hospital costs. Most ot the 
residents ot the community are not willing to seek primary or 
secondary hospital care from hospitals located in other 
communities, although some residents are willing to obtain 
tertiary care elsewhere. 

The hospitals agree that they can more effectively service 
network consumers if all cardiac care cases coming in under 
network contracts are referred to Hospital B, while all routine 
OB/GYN will be referred to Hospital A. The hospitals expect that 
ultimately their network business will comprise up to 65\-70\ of 
their total business and that the volume ot non-network business 
will not be sufficient to support a cost efficient OB/GYN unit at 
Hospital B or the provision of cardiac care services by Hospital 
A. The hospitals therefore agree to refer both network and non­
network OB/GYN cases to Hospital A, and refer both network and 
non-network cardiac care cases to Hospital B. 

In connection with the network's formation; the two hospitals 
agree to market jointly a managed care product to the three large 
employers, as well as to other employers, and all insurance 
company purchasers. The network wishes to make joint otters 
regarding both hospital and physician prices on a discounted tee­
tor-service basis. One of the three large employers has already 
asked the network whether it would be willing to provide services 
on the basis of a fee schedule developed by consultants hired by 
the employer, and the network participants (both hospitals and 
physicians) have agreed to the schedule. The network wishes to 
of fer the same schedule to all the other employers and insurers 
doing business in the community. 

In addition to the discounted fee-for-service product, the 
network also wishes to offer a risk-based capitatad product. The 
hospitals agree that they are free to participate in other, non­
network capitated arrangements. 

• Are the Agencies likely to challenge the formation of 
the network, or the ancillary agreements relating to 
the referral of OB/GYN and cardiac care services? 



Anne K. Bingaman 
January 28, 1994 
Page 9 

• Would the Agencies object to the discounted fee-for­
service joint offering to the employer that requested 
it? To other employers and insurers? If not, would it 
matter that the two hospitals and the physicians also 
have authorized the network to accept counter offers 
from other employers so long as those counter offers 
were not more than lOt below the fee schedule initially 
offered by the network? 

• Would the Agencies be likely to object to the offering 
of the capitated product under these circumstances? 
Would the Agencies be likely to object to the offering 
of the capitated product if it were offered on an 
exclusive basis, with the hospitals agreeing that they 
would not off er any capitated product except through 
the network? If the Agencies would object to an 
exclusivity provision, what difference would it make if 
the capitated product would not be available but for 
the provision? To what extent would the term of the 
exclusive agreement or the restrictiveness of any 
termination provisions be considered by the Agencies? 

J'Ully Inteqrated Betworka 

With respect to fully integrated networks operating outside the 
proposed safety zone, it is usually appropriate to apply merger 
analysis. Because hospital markets typically are highly 
concentrated, a mechanistic application ot merger analysis can 
lead to the incorrect conclusion that the Agencies are likely to 
challenge hospital participation in such networks. For that 
reason, the Department and the FTC have acknowledged that the 
"Agencies often have concluded that an investigated hospital 
merger will not result in a substantial lessening of competition 
in situations where market concentration might otherwise raise an 
inference of anticompetitive effects."13 

The operation of hospital markets typically differs siqnif icantly 
from the operation of more traditional markets. Hospital markets 
are characterized by product differentiation and\or substantial 
overcapacity. In fact, some hospital markets would be natural 
monopolies once excess capacity is eliminated from the market. 
Moreover, there are often major purchasers that are able to 
counteract the bargaining power of the hospitals, even after a 
merger or acquisition. The Agencies have indicated that at least 

13 Policy Statement No. 1. 
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some of these factors could be considered. 14 What is needed, 
however, is a more complete articulation, in the context of 
network formation and operation, of the ways in which various 
factors can counteract the inference of anticompetitive effects 
created by market concentration. The AHA recommends that the 
Agencies use the following example to explain how they analyze 
these factors. 

The only two hospitals in a community, both private, non-profit, 
charitable institutions, torm a fully integrated network. one 
hospital is affiliated with a religious group, and the other is 
not. The hospitals both provide primary and secondary care, but 
little tertiary care. Residents ot the community are generally 
unwilling to obtain primary and secondary hospital care in other 
communities, which are no closer than a 45 minute drive, but are 
willing to obtain tertiary care elsewhere. The religious 
hospital has 150 licensed beds and the non-religious hospital has 
130 licensed beds. However, the level ot statted beds is low. 
Specifically, the religious hospital only statts 110 ot its beds, 
while the non-religious hospital only statts 90 ot its beds. 

7Wo employers comprise 60% ot the privately insured population ot 
the community. Medicare and Medicaid represent more than SO\ ot 
inpatient hospital revenues. During the past one and one-halt 
years, the average daily census tor both hospitals has been 
between 40 and 50 patients, and consultants hired independently 
by each hospital have come to the same condlusion: within S 
years the community will only be able to support one hospital, 
notwithstanding the tact that both hospitais are currently making 
money. As a tavored option, both sets ot consultants have 
independently recommended that the hospitals consider 
consolidation, as part ot a network which would include a new 
multi-specialty group practice sponsored jointly by the 
hospitals. The consultants estimate that participation in a new, 
tully integrated network would reduce the cost ot hospital 
services 10-15\. 

The hospitals' participation in the tully integrated network is 
estimated to provide only one third ot the revenue necessary to 
sustain the consolidated hospital and, as a consequence, it will 
presumably continue to otter hospital services to other networks, 
and to patients unattiliated with any network. The new multi­
specialty group would be available on a preterential basis to 
patients ot the integrated network. Nevertheless, there are 
enough other doctors in the community to support the development 
ot two additional networks, one built around an existing multi-

14 ~ Policy Statement No. l. 
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specialty group, and the other an open panel network built around 
other private practicing physicians currently available in the 
community. 

• Would the Agencies be likely to challenge the creation 
and\or operation of such a fully integrated network? 
Would the price of hospital services offered to all the 
networks be relevant to the Agencies' analysis? 

lzclu•ion• Proa Network• operatinq OUt•id• th• Propo••d Safety 
zone 

An area of concern to both fully and partially integrated 
networks operating outside the proposed safety zone is the 
exclusion of providers. Providers excluded from networks often 
bring claims for violations of Section 1 of the Sherman Act, 
asserting that the network is engaging in an illegal boycott. 15 

These claims have generally been unsuccessful because the 
plaintiff has been unable to establish either the existence of 
market or monopoly power, or anticompetitive effects. 16 

A portion of the nation's population live in sparsely populated 
regions, and it will not be possible to establish competing 
networks in all geographic areas. 17 Where networks possess 
natural monopoly power in either physician or hospital markets, 
or both, the antitrust laws prohibit networks with such power, or 
a dangerous probability of attaining such ~ower, from engaging in 

15 Capital Imaging Assocs. P.C. v. Mohawk Valley Medical 
uA_s_s~o~c~·~·-..I_n_ca, 996 F.2d 537 (2nd Cir.), cert. denied, 114 S. Ct. 388 
(1993). 

16 14.&.i Hassan v. Independent Practice Assocs., 698 F. Supp. 
679 (E.O. Mich. 1988); Williamson y. Sacred Heart Hospital, No. 89-
30084-RV (N.D. Fla. May 28, 1993) (appeal filed);~~, Hahn v. 
Oregon Physicians' Sery., 868 F.2d 1022 (9th Cir. 1988), cert. 
denied, 493 U.S. 846 (1989). 

17 One widely accepted study has concluded that 
approximately 30% of this country's population live in areas that 
would not support more than one full service provider network. 
l{ronick. R; Goociman. p; and wennburg. J,, "The Market Place Health 
Care Reform: The Demographic Limitations of Managed Competition," 
328 New England Journal of Medicine, 148 (January 14, 1993). 
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exclusionary or predatory conduct. 18 When a network with 
natural monopoly power excludes providers from the network

1 
the 

conduct may be characterized as predatory or exclusionary. 9 

Nevertheless, the Agencies have recognized procompetitive 
justifications and market efficiencies associated with the 
formation of provider networks. 20 Therefore, the mere fact 
that conduct may exclude competitors of the physicians or 
hospitals involved in the network should not be determinative. 
"Liability turns, then, on whether valid business reasons can 
explain [the defendant's) actions. 1121 The Agencies can play a 
useful role in emphasizing the appropriate analytical 
considerations that come into play with respect to exclusions 
from networks. 

Tyinq Contracts Involvinq Networks Oparatinq OUtaida the Proposed 
sataty Zona 

A final area of concern to both partially and fully integrated 
networks operating outside the proposed safety zone is the joint 
marketing of different services, which may be analyzed as tying 
contracts under certain circumstances. Technically, tying 
contracts are governed by per se analysis rather than the rule of 
reason. Nevertheless, market power remains an essential element 
in determining liability. 22 Therefore, an aqreement between 
providers of medical services in different relevant product 
markets to sell their services jointly on an exclusive basis may 
constitute a tying contract under section 1 of the Sherman Act if 
the providers have market power in one or more of the markets. 
For example, if a hospital with market power in the hospital 
services market jointly markets its services exclusively with 
certain physicians on a fee-for-service basis, the conduct is 

18 trans Sport. Inc. v. Starter Sportswear. Inc., 964 F.2d 
186, 189 (2nd Cir. 1992); 0§ .A.lG Spectrum Sports Inc. v. 
Mccullan, 113 s.ct. 884, 890, 1993; Kodak, 112 s.ct. at 2090-91. 

19 Alternatively, the conduct could be classified as a 
boycott, but the analysis would be the same. 

20 Policy Statement No. 6. 

21 Kodak, 112 s.ct. at 2091 (citing Aspen Skiing Co. v.Aspen 
Highlands Skiing Core., 472 U.S. 585, 605); United States v, 
Aluminum Co. of Am•r 148 F.2d 416, 432 {2nd Cir. 1945). 

22 Jefferson Parish, 466 U.S. at 19-22. 
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likely to be analyzed as a tying contract. 23 In contrast, 
risk-based products involving both hospital and physician 
services often must be sold jointly, if at all. If a network 
offers a single capitation for its package of physician and 
hospital services on an exclusive basis, the offering should be 
characterized as a single product. Again, the Agencies could 
provide useful clarification on this point. 

2) Joint Venturia Involving 81ryic11 or zgi1tinq Bquipaent 

The AHA is also seeking additional Agency guidance regarding 
certain joint ventures. Although the second Policy Statement 
addresses joint ventures involving new high technology or 
expensive equipment, it fails to address the joint venturing of 
existing equipment or new or existing services. The extension of 
this Policy Statement to such joint ventures would assist 
hospitals and other providers in their efforts to reduce costs 
and increase efficiency. 

Antitrust Baai• for Bspansion of Policy stat .. 1nt. 

At its core the second Policy Statement is consistent with 
traditional antitrust analysis of joint ventures in other 
industries as wall as with other guidelines of the Department and 
policy speeches of both agencies -- none of which is limited to 
new equipment ventures. In essence, the Policy Statement 
addresses the two broad categories of joint ventures that the 
Supreme court has recognized as procompetitive: l) the joint 
venture that is necessary to make the product or service 
available at all, 24 which appears to be the basis for the 
antitrust safety zone; and 2) the joint venture that results in 
productive efficiencies by producing more output per unit of 
input. 25 

23 Jefferson Parish, ~at 19, 21-22; Collins y. Associated 
Pathologists. Ltd, 844 F.2d 473, 477 (7th Cir. 1988), cert. denied, 
488 U.S. 852 (1988). 

24 ~ Broadcast Music. Inc. v. Columbia Broadcasting. Inc. , 
441 U.S. 1, 23-24 (1979). 

25 ~ Northwest Wholesale Stationers. Inc. v. Pacific 
Stationerv & Printing co., 472 U.S. 284 (1985). Cognizable 
efficiencies include economies of scale, better integration of 
production facilities and similar efficiencies relating to specific 
operations of the merging firms. Merger Guidelines S 4. 
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Significantly, the underlying legal basis of both the safety zone 
and the rule of reason analysis is not limited to only equi~ment 
ventures but is equally applicable to products and services 6 

and to existing ventures of both. As one FTC official recently 
noted: 

Joint ventures normally are created to generate 
efficiencies, so that an existing product or service 
can be offered at less cost or that a new product or 
service can be offered at all. 27 

Applicability to service Joint Ventur••· 

The underlying rationale for the second Policy Statement should 
make it applicable to proposed joint ventures offering services. 
The existing Policy Statement could be interpreted to provide 
that clinical services which a hospital cannot profitably offer 
on its own may be jointly offered; however, in order to avoid 
confusion, it would be helpful to expand the Policy Statement 
expressly to include shared services. 

The expanded safety zone should treat shared service joint 
ventures in the same manner it treats joint ventures involving 
equipment. Therefore, to qualify for an antitrust safety zone, 
the shared services joint venture may include only the minimum 
number of hospitals whose participation is necessary to support 

26 There is no anticompetitive effect when the "joint 
venture participants do not compete in the joint venture market and 
are not likely to begin doing so in the near future independently 
of the joint venture." Department of Justice, Antitrust 
Enforcement Guidelines for International Operations, S 3. 42, 4 
Trade Reg. Rep. (CCH) !13,109 (1988) (hereinafter "International 
Guidelines"). Under those circumstances "the joint venture would 
not eliminate competition, but would increase production capacity 
in the joint venture market." ~ A venture is less restrictive 
where "independent pricing, output, or marketing discretion (is 
reserved] to the individual venture members." ~. at S 3.42; Case 
6. 

27 Mark J. Horoschak, Antitrust Perspectives on Joint 
Venturers Among Health Care Providers, Remarks before the American 
Bar Association Section of Antitrust Law, 1 (Aug. 11, 1992) 
(emphasis added) (hereinafter "Horoschak Remarks"). 
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the services; 28 if additional hospitals are included in the 
venture, they must not be able to offer the service profitably on 
their own or through the formation of a competing joint venture. 

For example, where two hospitals establish a joint venture to 
provide highly sophisticated oncology services where neither 
individually provided or could have provided such services, the 
proposed antitrust safety zone should be applicable. The safety 
zone would also only protect a single service venture supported 
by all the hospitals in the community if such a venture were. 
necessary to generate sufficient volume to provide the service on 
a profitable basis. on the other hand, if the market could 
support more than one supplier of such service on a profitable 
basis, a rule of reason analysis would be applicable to assess 
its legality. 

This rule of reason analysis also provides an opportunity for the 
Agencies to offer guidance with respect to the market power of 
joint ventures. Where the joint venturers elect to operate 
jointly owned equipment or to sell a shared service, the 
permissible market share of the venture is likely to be that 
permitted under the Merger Guidelines, which under the Herf indahl 
Hirshman Index is generally 30-35%. 29 Where, however, the 
joint venturers remain competitors in the sale of the jointly 
owned equipment or shared service, a higher concentration 
threshold is appropriate. 

Applical:>ility to Bziatinq BqUipaent or service Joint Ventur••· 

The second Policy Statement also fails to address the joint 
venturing of existing equipment or services. While the antitrust 
analysis is necessarily more complicated under these 
circumstances, the approval of such joint ventures is not without 
precedent, 30 and the antitrust safety zone and tailored rule of 

28 The objective evidence necessary to qualify for this 
safety zone would include the cost to provide the service on an 
annual basis, the minimum numbers of procedures that must be 
provided annually to reach the financial break-even point, the 
number of procedures likely to occur within the year given the 
demographics of the area and the expected price per procedure. 

29 International Guidelines, S 3.42. ~~Rill Remarks 
(collaborative agreement with less than 31. 6% of providers in 
relevant market not viewed as suspect under HHI). 

30 International Guidelines, S 3.42 n. 95. 
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reason analysis in the Policy Statement offer a means of 
assessing the anticompetitive effects of joint ventures involving 
existing equipment or services. 

For example, if equipment already purchased by a single hospital 
is too expensive for the hospital to recover its costs of 
purchasing, operating and marketing the equipment over its useful 
life, then the safety zone should allow the hospital to 
participate in a joint venture with other hospitals that do not 
own such equipment to the extent necessary to allow all venturers 
to obtain their costs of purchasing (or using), operating and 
marketing the equipment over its useful life. Similarly, where a 
hospital offers a clinical service which, given the cost of 
offering the service, its patient base is too small to support, 
then other hospitals which do not offer such service should be 
allowed to participate in the venture to the extent necessary to 
provide the requisite patient base to support such service. In 
both instances the marketplace would dictate the necessity for 
the consolidation of the existing equipment or services. 

Where the other hospitals joining or forming the venture 
currently own and operate similar equipment, the pooling or 
replacement of such equipment with jointly owned equipment would 
be analyzed as a merger outside the proposed safety zone. 31 

Similarly, where the other hospitals currently provide a 
particular service, the joint provision of such service would 
have the same competitive effect as a merger and should be 
analyzed as such.32 

Perhaps the more difficult analysis is where the potential joint 
venturer could have entered the market independently. Under 
these circumstances a rule of reason analysis would be 

31 Horoschak Remarks. However, if the joint venturers each 
continued to sell products or services in competition with the 
venture and therefore with each other (such as when two hospitals 
with separate MRis, operating at over-capacity, jointly buy and 
operate a third MRI), or (as in the case of a production joint 
venture) each separately priced and sold the products of the 
venture in competition with each other, there would not be the 
wholesale elimination of competition between the firms, and rule of 
reason analysis rather than traditional merger analysis should 
apply. 

32 ~International Guidelines, S 3.42; Case 7. 
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applicable. 33 However, even where two hospitals may not be 
necessary financially to support a venture of existing equipment 
or service, there would be circumstances under a rule of reason 
analysis where the venture would be lawful. 

The AHA recommends that, in order to explain how joint ventures 
of services are analyzed under the rule of reason, the Agencies 
describe how they would analyze the following example. 

In a five-hospital market which, based on the demographics in the 
market, could financially support two inpatient rehabilitation 
centers, Hospital A, which does not provide this service, wants 
to venture with Hospital B, which already provides this service 
but has additional capacity. Another hospital in the market 
provides inpatient rehabilitation services. A consultant's 
report indicates that increased patient volume should increase 
efficiency from both an economic and quality point of view of the 
rehabilitation services provided. Hospitals A and B intend to 
develop a single fee for this service. 

• Would the Agencies be likely to challenge the venture? 
Why or why not? 

• Would the Agencies' response be different if, prior to 
the venture, Hospital B was the only hospital in the 
market providing inpatient rehabilitation services? 

• What additional information, if ·any, would the Agencies 
need before making a decision? 

3) Efficiency Ju1tification1 tor K1rq1r1 and Joint V1ntur11 

Both the Department and the FTC have previously recognized that 
mergers and joint ventures can be efficiency enhancing. Indeed, 
in the Merger Guidelines both Agencies recognized that some 
mergers which might otherwise be challenged may be reasonably 
necessary to achieve certain net efficiencies. In addition, both 
Agencies expressed a willingness to consider other efficiencies 
resulting from reductions in general selling, administrative, and 

3J ~. ~. Berkey Photo. Inc. v. Eastm,an Kodak Co., 603 
F.2d 263 (2nd Cir. 1979) (important consideration is likelihood 
that one of the venturers would have undertaken similar venture 
independently). 
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overhead expenses, although the Agencies indicated that such 
efficiencies may be difficult to demonstrate. 34 

In previous business review letters, the Department has stated 
its intention not to challenge certain joint venture 
arrangements, such as PPO arrangements, which would achieve 
efficiencies by expediting negotiations and facilitating the 
contracting process. 35 In other business review letters, the 
Department has indicated its intention not to challenge PPO 
arrangements which achieved such efficiencies as centralized 
billing, claims processing, utilization review for third-parties, 
joint marketing, and debt collection. 36 

Although the above statements purport to recognize that certain 
efficiencies can justify mergers or joint ventures that might 
otherwise be challenged, health care providers need better to 
understand how the Agencies balance the achievement of 
efficiencies against the potential lessening of competition 
between the parties to a merger or joint venture. The Merger 
Guidelines seem to contemplate a sliding scale -- requiring 
greater net efficiencies if the merger has greater potential 
anticompetitive effects. 37 Therefore, if the efficiencies 
achieved from a joint venture or merger are likely to be 
substantial and the anticompetitive effects are likely to be 

34 Given the significant over-capacity of beds in the 
hospital industry, primarily due to prior government encouragement 
of hospital construction under the Hill-Burton Act, mergers of 
hospitals will have more potential to achieve efficiencies than 
would be likely in almost any other industry. 

JS ~ Letter to Gregory G. Binford, Esq. from Mark Gidley, 
Acting Assistant Attorney General, dated January 7, 1993, stating 
no enforcement intention to challenge case Western Reserve 
University School of Medicine and University Hospital Cleveland 
plan to use a single agent to negotiate contract terms and fees 
with third-party payors on behalf of 13 separate physician practice 
groups providing care at University Hospital. The Department 
viewed these groups as not competing with one another. 

36 ~ Letter to Frank Sanchez from Charles Rule, Acting 
Assistant Attorney General, dated October 3, 1986, stating no 
intention to challenge a pharmacy joint venture called Service For 
You which would negotiate contracts for pharmacy members with 
third-party payers to provide drugs and services to subscribers of 
the third-party payors. 

37 ~Merger Guidelines, S 4. 
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insignificant, such as a merger or joint venture in a community 
where other competitors still remain after the merger or joint 
venture, in contrast to a community where no competitor (or only 
one) would remain in the relevant market, then the efficiencies 
should overcome concern over potential anticompetitive effects. 
It is not clear, however, how the Agencies view these and other 
factors. 

To clarify the Agencies' position on efficiencies, the AHA 
suggests additional guidance addressing the following questions: 

• To what extent does the existence of strong competition 
remaining in the geographical area influence the 
Agencies to give more weight to the efficiencies 
generated by the merger or joint venture? 

• If the joint venture will result in cost-savings, will 
the Agencies view the transaction more favorably if the 
venture is non-exclusive, rather than exclusive? 

• What types of efficiencies (or what amounts saved as a 
result of the merger or joint venture) would the 
Agencies find sufficient so as not to challenge a 
particular merger or joint venture? 

• If outside consultants identify the types and amounts 
of efficiencies at an early stage before the 
transaction is completed, will the Agencies view the 
estimate more favorably than if the estimate is made 
after the agreement is executed? 

• If the joint venture will increase the potential for 
improving the quality of care by the venturers, will 
this enhancement of quality be an important efficiency 
in the view of the Agencies? 

To address these issues, the Agencies might consider using the 
following example. 

Assume there are five hospitals in a relevant geographic market, 
and currently three hospitals offer cardiac catheterization 
services and one of those also offers open-heart surgical 
services. Hospital A operates its cardiac catheterization 
services at an annual profit of $100,000. (Hospital A is also 
the only facility in the area approved by the State to provide 
open-heart surgical services.) Hospitals B and c provide only 
cardiac catheterization services and have reported losses ot 
$100,000 each tor the past three years in providing those 
services. 
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Hospitals B and c commission a study by the health consulting 
subsidiary of a Big Six Accounting Firm, which concludes that if 
Hospitals B and c were to joint venture their existing cardiac 
catheterization services, they could save a total of $250,000 per 
year through eliminating the duplication of staff and equipment 
and agreeing that all cardiac catheterization services will be 
performed at Hospital B. The study also concludes that the 
hospitals might be able to generate a sufficiently high volume of 
procedures together so as to satisfy the minimum State standards 
for establishing an open-heart progr1J11J. The State, however, 
would still retain the right to approve such a program, so there 
is no guarantee that the open-heart application would be granted. 

Hospitals B and c believe that by operating their own joint 
cardiac catheterization program they would then be able to 
recruit more cardiac surgeons to the community, and ensure that 
the two hospitals could compete more effectively with Hospital A 
for managed care contracts requiring provision of cardiac 
catheterization procedures, and potentially for provision of 
open-heart services. 

• Based on the efficiencies expected to be achieved in 
the above example, would the Agencies be likely to 
challenge the joint venture? 

• Would the Agencies have any different view if there 
would be at least two other hospitals offering cardiac 
catheterization services, rather than only Hospital A, 
after Hospitals B and C formed the joint venture? 

• Would the Agencies view the efficiencies differently if 
Hospitals B and c were not currently losing money, but 
instead were merely breaking even on their existing 
cardiac catheterization services? 

• What additional information, if any, would the Agencies 
need before determining whether the efficiencies 
generated by the proposed joint venture would exceed 
any competitive harms caused by the venture? 

4) stat• Action poctrin• 

In the last two years, at least 15 states have enacted special 
laws to facilitate cooperative agreements between hospitals and 
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other health care providers. 38 These enactments -- frequently 
termed "hospital cooperation acts" -- involve some type of state 
regulation and approval of arrangements between otherwise 
competing hospitals or hospitals and other health care 
providers. 39 The statutes almost always contain provisions by 
which the state's approval of the cooperative arrangement is 
intended to confer an exemption from the state's antitrust laws 
and "state action immunity" from liability under federal 
antitrust laws. 

While the Supreme court has provided reasonably clear guidance on 
what a state statutory regime must provide in order to satisfy 
the first of the two state action immunity criteria -­
articulating a policy to displace competition with regulation -­
and the various state hospital cooperation acts appear to meet 
these standards, 40 there has been little guidance concerning 
the second criterion -- active state supervision of the 
potentially or actually anticompetitive conduct. The decision in 
F.T.C. v. Ticor Title Ins. co.,~ 1 which rejected state action 
immunity for so-called "negative option" rate regulation, has 
engendered some uncertainty concerning the efficacy of the 
various state hospital cooperation acts in affording state action 
immunity on state-approved arrangements. As the former Director 
of the FTC's Bureau of Competition observed: 

Whether the (hospital cooperation acts] will indeed 
confer any federal immunity after the'Ticor decision is 
open to question. Ticor emphasizes the importance of 
limiting "state action" immunity for private actions to 
cases where the state effectively oversees what is 
being done in its name. It remains to be seen how 
closely states will scrutinize private decisions 

38 ~' JL.S.a.. 1 Maine Hospital Cooperation Act (22-A M.R.S.A. 
§1881 et. seq.); Colorado Hospital Efficiency and co-operation Act 
(Colo. Rev. Stat. 24-32-2701 et seq). 

39 ~' JL.S.a.., Maine Hospital Cooperation Act (22-A M.R.S.A. 
§1881 et. seq.); North Carolina (NC stat. S lllE-192.1); Washinqton 
(R.C.W. S 15.21.020). 

40 ~' !L.Sl.Lr Maine Hospital Cooperation Act (22-A M.R.S.A. 
§1881 et. seq.); North Carolina (NC Stat. S lJlE-192.l). 

41 112 s.ct. 2169, 119 L.Ed.2d 410 (1992). 



Anne K. Bingaman 
January 28, 1994 
Page 22 

approved under the statutes and regulate their 
implementation. 42 

More recently, in a staff letter to North Dakota's Assistant 
Attorney General, the FTC's Office of Consumer and Competition 
Advocacy questioned whether two bills then pending before the 
North Dakota legislature would require sufficient state 
supervision to confer state action immunity for state-approved 
agreements between health care providers: 

Both of these bills would require that applications for 
certificates be reviewed and specifically approved 
before the certificates would be issued, but neither 
calls for subsequent scrutiny of the parties' actual 
operation, except by providing generally for the 
possibility of reexamination and revocation. More 
particularized scrutiny of actual conduct under these 
agreements may not only be desirable to ensure that 
they continue to serve their intended purposes, but 
might also be necessary to accomplish the apparent goal 
of conferring antitrust immunity. 43 

This uncertainty should be resolved. As one commentator aptly 
put it: 

It would be a terrible result if providers rely upon 
(these] statutes in entering into cooperative 

42 "The Role of Anti trust in Improving And Reforming the 
Health care System," Remarks of Kevin J. Arquit, Director, Bureau 
of Competition, Federal Trade Commission, before the ABA Section of 
Antitrust Law and Health Law Forum, New Orleans, Louisiana, October 
15, 1992, pp. 2-3. Private commentators have made similar 
observations. ~ H. Feller, "The Impact of Ticor on State 
Legislation Authorizing Provider Collaboration," Antitrust Health 
Care Chronicle, Vol. 7, No. 2 (1993) (suggesting that state 
hospital cooperation acts cannot assure state action immunity for 
state approved collaborative arrangements unless there is mandatory 
annual review and re-approval of the arrangement); K. Grady, "The 
Role of Antitrust in a Reformed Health care System," Antitrust, 
Vol. 8, No. 1 (Fall 1993), p. 4. ("Initially, there may be 
antitrust litigation over whether activities consistent with state 
statutes qualify for state action immunity.") 

43 Letter, Michael o. Wise, Acting Director, Office of 
Consumer and Competition Advocacy, Federal Trade commission, to The 
Honorable David w. Huey, Assistant Attorney General, State of North 
Dakota, March 8, 1993, p.13 (hereinafter "Wise Letter"). 
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agreements, and then later learn that their activities 
are not immune from the federal antitrust laws because 
the state agencies have not sufficiently monitored or 
supervised the approved cooperative arrangements. 44 

The Clinton Administration has likewise recognized the need for 
certainty in this area, indicating in its September 7, 1993 
summary of the Health Security Act that "the Department of 
Justice and the Federal Trade Commission (should] publish 
guidelines that apply the 'state action doctrine' where a state 
seeks to grant antitrust immunit¥ to hospitals and other 
institutional health providers." 5 

Consistent with these pronouncements, and the demonstrated 
willingness of the Department and the FTC to set forth their 
views to state officials on the antitrust consequences of state 
leqislative and regulatory initiatives in the health care 
sector, 46 the AHA respectfully suggests that the Agencies 
clarify their approach to the "active supervision" requirement of 
the state action immunity doctrine in the context of state 
hospital cooperative acts. We believe that the example described 
on Pages 7-8 of this letter can also serve as a useful example 
upon which the agencies can frame a clear explanation of their 
position reqardinq "active supervision." In addition: 

Assume that because they recognize that their arrangement might 
be viewed as anticompetitive, the two hospitals forming the 
network described above apply for a certificate of public 
advantage from a state health agency under the state's hospital 
cooperation act. The act expressly authorizes the state agency 
to review and approve cooperative agreements between hospitals if 
it determines that the benefits from such arrangements outweigh 
their anticompetitive effects. The agency grants the certificate 
after concluding that the network will likely provide a favorable 
balance of benefits to its citizens. In its written decision, 
the agency concludes that the market for the network services 
will consist mainly of large "power" buyers, that the hospitals 

44 ~ H. Feller, n. 42, supra. 

45 Summary, "American Health Security Act of 1993," 
September 7, 1993, p. 170, reprinted in BNA Health care Policy 
Report, Special Supplement, September 13, 1993. 

46 ~ Letter, Anne. K. Bingaman, Assistant Attorney 
General, Antitrust Division, Department of Justice, to the 
Honorable cynthia M. Maleski, Insurance Commissioner, Commonwealth 
of Pennsylvania, September 7, 1993; Wise Letter, n. 43, supra. 
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are not likely to charge a supra-competitive price because of the 
employer representatives on their Boards, and that patients and 
payors are likely to benefit from the unit cost reductions 
associated with allocation of services and improvements in 
quality attributable to a higher frequency of cardiac care 
procedures at Hospital B. 

The certificate contains a provision requiring the hospitals to 
file biannually a report with the agency detailing their network 
activities, including any change in their charges from preceding 
years and the reasons therefore. State law grants to the agency 
the authority to seek a court-ordered revocation of the 
certificate upon a showing that, as a result of changed 
conditions, the benefits from the arrangement no longer outweigh 
its anticompetitive effects. 

In.this situation, where there is state review and approval of 
the network upon its formation, combined with the requirement of 
biannual reporting to the state and the state agency's power to 
seek a revocation of the certificate, is any additional state 
supervision of the activities of the hospitals necessary to 
secure "state action" immunity for formation and operation of the 
network? 

If this is not sufficient, which (if any) of the following would 
be necessary or sufficient to satisfy the active state 
supervision requirement, and with what frequency? 

• The state agency affirmatively re-approving the 
arrangement? If so, how frequently? 

• The state agency approving the hospitals' charges, or 
approving the hospitals' budgets, or establishing 
revenue limits for the hospitals? 

If the state supervises the activities of the hospitals in the 
network through revenue, charge or budget controls, is it also 
necessary for state action immunity that the state review and 
approve the non-price terms of the contract between the hospitals 
and payers? 

• For example, if a payer requests that the hospital 
network provide nurse midwife services, but the 
hospitals decline to do so, must the state 
affirmatively approve the hospitals' decision not to 
offer such services? 
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conclusion 

The AHA appreciates your personal commitment to reducing the 
uncertainty that health care providers currently face when 
engaging in joint activities. In this letter we have addressed a 
number of areas where this uncertainty is most troublesome to 
providers. Although these issues are complex, their resolution 
is crucial to encouraging and promoting the reform of our health 
care delivery and financing systems. 

Because the health care field is changing rapidly in anticipation 
of legislative health care reform, additional guidance is needed 
as quickly as possible. Joint guidance from the Department and 
FTC would be particularly welcome, and I therefore urge you to 
share this letter with the .FTC. 

I will contact you shortly to discuss how the AHA can best assist 
you in the development of additional guidance. In the meantime, 
if you have any questions, please do not hesitate to contact me 
at (312) 280-6121 or Tracey Fletcher of my staff at (312) 280-
6674. 

Sincerely, 

Fredric J. Entin 
Senior Vice President 
and General Counsel 
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enforcement an~ health care reform. 1 .. 
1 'l'his written statement repra1ent• the views of the 

Federal Trade Commis~ion. My oral presentation and response ta 
qu••~ion• are my ovn, and do not necessarily represent th• views 
of the Commission or any· individual Commis•ioner. 
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Th•re is intense i~terest in propoaals for oontaining the 

rapidly increasinq aoat ot bealth eare in the Unit-4 States. I 

am not, of course, in a position to discu•• any particular 

prcpoaal, 2 ~ut a& Chairman of an a9ency that has for year• been 

an advocate an4 dafendar of the role of competition in health 

care, I want to discuss an alamant that has figured prominently 

in the reform discussions to date ~- raliange on competition in 

the health care field, 1~eludini the development of managed care 

and other alterna~iv• delivery plans. 

l have two principal pcints. First, antitrust enforcement 

by th• C01llJl\ission has ~een instrumental in enabling alternatives 

to traditional fea-for•service health care arran9ements to enter 

health care markets in th• taee of opposition by some health car• 

providers. Cozmni••~on enforeement actions hava ehallenqed 

anticompetitive rule• that prohibited phyaician affiliation wi~h 

health care plans, and hav• halted organized boycott• by some 

health care providers a;a1n•t newly developing health care 

arrang'emants. 

second, continued sound antitrust enforcement seem& likely 

to be important to the success of any competition-baeed aodel for 

health care reform. I will not suqqast that any partioular 

antitrust exemption would doom any particular health care plan. 

However, p~oposals for broad statutory antitrust exemptions that 

are now being advocated by some provider 9roup• could frustrate 

2 Th• Adminiatration'• Health Care Reform Task roroe i• 
ourrently aeheduled ~o announce its proposals QUrinq M~y. 

liJ 003 
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the drive to contain ~ieing health oare costs. Experience froa 

the Co111mi••ion's h•alt.h ca.re enfcrcmaent pro9ram au9gasts that 

antitrust enfo%cament play5 an impo~ant rol• in preventin9 

ortani&ed efforts to re4uce priQe competition and to thwart cost 

reduction•-

Th• rrc enfQ~cec the antitrust law• to ensure that 

compe~itive foroe• will allow the development of health care 

delivery desired ))y consumers. Trl• CoJlllllission d~•• not t•vor one 

type of health care delivery aystem over ~notber. Instead, the 

commiasion endeavor• to keep markGts co~p•titive so that 

oonsumers may choose vhatever health oare option they preter. We 

do not advocate that concumers choose a managed care plan over a 

fee-tor-aervica health care plan. Nor de>es the Commission take a 

po•ition on which kind o! health cara plan ~rovidas better 

quality health care at lower prices. Inatead, we ~ry tc level 

the playin9 field so that each plan may develop and grow •• they 

=eet the want• and needs ot consumers. Th• Commission aaak.a ~e 

ensure that anticompetitive behavior does not impede or block the 

development of h•alth care alternatives that eonsu~ers might 

elect to use. This QSCkqround on the function ot the Commission 

in antorcinq the antitrust laws is a useful •tartinq point for 

understanding our role in t.his process. 

~ou;h sound &ntitruat entoreenent the FTC ha• belped allow . 
market forces to create an environment in Which innovative forma 

of health care delivery could emerge to compete on 'the ••rit•. 

In that competi~ive environment, these olterna~iva health cara 

P.04 
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delivery systems grav as eonswnara were attrActed ~y th• aervio•• 

er low~ price• these plans Clft"ared. The oonc;:epta that fo:na the 

foundation for some of today'• r•forn propasale were greatly 

facilitated by anti~w&t enforeeme~t. 

Before I develop th••• point& in ;reater ~etail, however, 

let •• offer a general caveat. Althou;tl I firmly believe that 

antitrust entcrcement has ~een and will eontinue to be ~n 

impc~tant factor in allowing for the davalcpment of a ~ore caat­

ef!ectiva bealth care delivery •Y•~•m, antitrust cannot, and will 

not, alone aolve th• problrun of controllinq health care costs. 

My sugqestion i• a more modeat one: that antitni•t has a role ~o 

plar in fcst•rinq competition in ha~lth care marxets and thereQy 

tacilitatinq ether cost containment effort&. I believe that the 

Federal Trade Commi5sicn vill eontinue to play a siqnificant, 

constructive role in thi• process. 

%. Th• contri~ution of Antitruat Eufo~gement to the 
Ceve1opment of laalth care Plans 

Understanding the role that antitrust enfcrceJDent has played 

durin9 the laat tvo decades in openin9 b•elth care markets to new 

forms of competition req\2ires an historical per1pective. Until 

the late 1970s, most phy&icians practiced solo, fee-for-service 

medicine. There were few alternative a~rangements. Even multi­

specialty iroup practices were rare, and healt.ft care pl~ns th.at 

souqht to compete ~y •i9nin9 up a limited panel of selected 

phy•ician• were i~pQded by a v~ri•tY cf restrictions. Kost 
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bo•pital• operate~ in a similarly independent fashion, vith few 

limitations on what they could charge. 

'l'h• early forerunners of today'• managed oar• arra?U)e.ments 

aet vith opposition. some physicians who associated Vi'th euch 

plans were the targets of reprisal, faeing charqe& of unethical 

condu~, expulaion from lo~al iY5ical societies, IUld loss of 

hospitAl privileges.• In 1943, thR supreme court u~hald a 

criminal antitru1t conviction cf ~· American Medical Association 

and the Medical society of the Di&trict of ColumJ;>ia for 

conspirinv to o~atruet the operation of Croup Health A•soeiation, 

an early health maintenance Ot'9anizat1on.' The asaooiations had 

taken di&ciplinary actions aiainst Group Health staff physici~ns, 

imposed aanotiona aqainst doctgr1 who consulted with Group Health 

physician;, and threatened diaciplinary action aqainst hospitals 

at which Group Health doctors were permitted to practice. 

Notwithstandin9 the Supreme court'• decision, provider• cf 

alternative health delivery syste~a, and physician& who 

a•aociated with them, ~ontinued to face opposition to their 

activities. In ~975, t.ha Commission issuad an aQl:ainistrative 

complaint chall•nginq the AMA's ethical standards. 'l'h• complaint 

all•g•d that t.he AMA's ethical ~estrictions prohibited pby•ician& 

~rom providin9 services to patienta under a salaried contraot 

with a "lay.n hospital or Health Kaint.enance Orqani1ation (•HMO"), 

3 I.AA P. Feldatein, K~alth Aasociation5 and 'the Demand tor 
Ke4ical Care 40-44 (1977). 

4 American Medical As•'n v. United States, 317 U.S. 519 
(1143). . 

P.05 

Ill 006 



MRY-11-1994 12:40 FROM RTR LEGRL POLICY TO /*7t:f9-4567431 

05111/94 10:38 
-~ .. ., ':' 

'2!2023282050 FEDERAL TRADE BQ 

- 6 -

•under~iddinc;" for a contra~t or aqreeing to accept oompensation 

that vas winadequate" compared ta the "~sua1• fees in the 

community, and entarinq into arrangements whar~ patients were 

8uppoaedly denied a "reasonable" degree Of choice among 

physiQ1ana. In 1979, the Commis•io~ held that all of these 

rast~ainte vigla~ed th• antitrust laws. 1 

BMOs ~nd other manaqed care plan& attempt to achieve cost­

effectiveneaa by limiting the p~ovider panel to tho•• known to 

provid• t.he desired quality cf care, qiving thi• limited p~nel 

incentives ~o control costs, and in some instanc•• exerci&in9 

direct supervision over the appropriatene~s of the courae or 

treatment aeleeted. While patient choice is limited onoe the 

patient has enrolled in ~uch a plan, th• exiatanee of theae plans 

allows th• purchasers to deoide whether th• cost savinqa the 

plan• ottered are worth acceptins their limitations. But 

prohibitions cf "inadequate" fees er requirements of "rea•onable" 

provider choice can impede the ability of these plans to operate 

affectively. 

The aavartising aspect of ehe Commi~5iQn'• ~ case also 

benefited consumers. D~ctors had been prohibited by the AMA'• 

ethical rules from disseminating truthful information to tha 

public about the price, quality, or other aspects of their 

services (~~ch •• off ioe hQurs 1 acceptance of Medicare assi;nment . 
or credit cards, use of spanish-speakin9 staff, or house-call 

' A:merioan Medical Ass'n, 94 F.T.C. 701 (1979), •ff'd as 
modified, 638 r.2~. 443 (2d Cir. 1980), &if'd by an eq:ually 
diyiOed cgurt, 455 u.s. 676 (1982). 

P.07 
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services).' The Commission tound th~~ this ~an on truthful 

a4vertisins had a particularly adver•• impact on newly emerging 

plans such a• HHOs, which needed to advertise praci••ly because 

they were novel, and thus unt~miliar to cons-wDers.' The agility 

to adverti•• is particularly impQrta~t to a nQW market entrant. 

Even atter the commission'& AMA case treed physicians to 

atfiliate vith health care plans, these plans often continued to 

face boyoctts by prov14ars. While •ome provider• join manaqed 

oar• pl&f\s, and many other~ compete again5~ them on the meri~s, 

our expe~ience shows that so~e providers have engaged in illegal 

concerted action to reaist new toms of compet1tion. 'I'he Commis­

sion has taken action to r•~•dy conduc~ such as obatruet.ing 

hospital privileges for HMO ph~sician•' and boycotting a hospital 

that vas plannin; to open an HMO facility.' 

Within th• last two ye~r• alone, the c~ission ha• iasued a 

sari•• of orders against alleqed threatened »orcotts ~y·physici• 

an• in th• Fort Lauderdale, Florida, araa to prevent looal hos~i­

tals from pursuinq attiliation with the elev.eland Clinie. 10 The 

1 .I!.!. lsi.. at 846•48. ~ A,l§g Broward CoWlty Medical 
Society, 99 F.T.C. 622, 624 (1982) (consent order). 

7 94 F.T.C. at 1006. 

1 E~gene M. Addison, M.D., 111 F.T.C. 339 (1988) (eonsent 
order). 

' Med!cal Staff of Doctors' Hcspital of Prince Georg .. 
CoW'\ty, 110 F.T.C. 476 (1988) (consent order). 

10 ~iran seropian, M.D., Dkt. No. 9248, 57 Fad. Reg. 44,748 
(1992) (consent order); Medical Staff of Holy cro•• Hospital, C• 
3345, 56 Fed. 1.eq •·. 49, 184 (1991) {consent orcler) 1 Medical Staff 

(continued. ••• ) 
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Claveland Clinic ia a natignally known provider o! comprehensive 

ftealth care services. The Clinic, whioh operates as a multi• 

specialty qroup medical practice, otfera a predeteniined 11qlobal 

fee" or 11uni~ price" oovarinCJ all aspects ot :many servicas, such 

as s~rqery. The Coamission'a complaint• alle9ed tbat When tha 

Clinic aouqht to establi•h a facility in Florida, local 

~hyaicians aou;ht to prevent it• physici~ns fron qaining hospital 

privileges by threatening to boycott the hosp1~als. our ordere 

prevent such activity from recurring. 

The commiaa!on also played an importan~ role in takinq 
-

entorcament action to end barriers to the amerqence Qf 

independent health care prepayment plans. The first medical and 

hospital prepayment plans -- forerunners of today'& 8lue cross 

and Blue Shield plane -· were out9row~s of state or lecal 

me4ical societies and hospital aaaociations. These wroup5 

initially had direct ~on~rol of the plana, hut in the early 1970s 

the Blue Cross plan5 beqan to split off from ~ha hospital 

associations. Provider control of Blue Shield plans lasted 

lon9er. An iaportant factor in the debate about provider control 

of Blue Shiel~ plana was a Commission staff report detailing 

evidence that medical societiaa had used control of the plans to 

. . 

10c ••• continue~) 
of Broward General Medical cente~, C-3344, S6 Fed. Reg. 4i,l84 
(1991) c~onsent or~•r). 
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increase phyaiciane' fees and to o~•truct competition from non• 

physician providers and f:r-om health care plana. 11 

One of the ~irat Blue Shield plans to become independent of 

a medical society was Blue Shield of Michigan. On~• independent, 

thia plan introduced several prcpos~l• to contain the r1ain; cost 

ot physigians' services. The stat• medical society responded by 

torai1l'IJ a "nagotiatin9 committee" that orchestrated boycotts of 

th• plan to defeat cost containment. In Michigan st.ate Medical 

Scpoi9t,y, the Commission ~rohibited such joint nneqotiationa."22 

The commission has sinoa enjoined a n\Unl:)er of other 

conspiracies to obstruct coat containment measures, in case• such 

as Federal T;ade CotnJ!\iss__ion y. Indiana Federatien pf Dentists, 13 

where the supreme Court unanimously affirmed a commiesion 

deei•ion halting a conspiracy amon~ denti•ta to frustrate a cost 

conta!mn•nt proqram by withholding dent•l x-raya from insurar1. 

The refusal to provide th• X-rays frustrated ~· cost containment 

effort by praventinq the efficient operation of utilization 

oontrol meehanls•s. 1' Kore recently, ve obtained a consent order 

that required 'th• dissolution ot an alleqa~ly "aham" venture 

amon; phy•icians who were not eoonomically integrated but simply 

u Medical P•~ticipation in Control of Blue Shield and 
Certain Other Open-Panel Ke~ieal Prepayinent Plans, Stat! Report 
to th• Federal Trade Commission (1979) • 

J2 .. 
101 F.T.C. 191, 295, 313-14 {1983). 

13 Federal Trade comm.iasion v. Indiana Federation of 
~ent1ets, 476 U.S. 44? (1986). 

1
' 14., at 461·· 
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operated to ~onduct joint ne1otiations to def eat ~· ccat 

reduction initiatives of third-party payora.u 

Also impo~tant to health care cost containment ia the 

preservation of competi~ion among institutional providers ot 

health care aerv1ees, including hgspit&la. Thus, our review of 

hospital mergers, as l will discuss later, helps to maintain 

competitive condition• that enaola consumers ~nd health care 

plan• to choose among compe~in9 alternatives. 

The antitrust enforce~ent acticns I have just dascribad by 

no means exhaust the categories of the commission's effort& to 

preserve competition and ~h~• expand the variety of bealtn care 

plan•, particularly more coat-containment options. For example, 

tha Commission has ~rough~ eas~8 that challengGd unjustified 

restrictions en the delivery of health care •ervioes by non­

physician provider&, &uoh •• nurse-midwives or podiat~ists. 16 

'l'ha Commission dcas not aide with non-physicians aqainst 

phy•ic1ana, er vice versa, of course, but seeks to an•ure 1:hat 

consumers have the opportunity to choose between tham. In 

veneral, antitrust enforoament aea~s to ensure that physicians 

and non-physician professionals are a~la -- so far as posaihle 

to compete on a level playing field. 'rhe resultinq expanded 

u scuthbank ?PA, Inc., e-3355, !7 Fed. Reg. 2913 (1992). 

u For example, the Co1Ul!li5sion prohi~ited boy~otta of nur•• 
midwives (State Volunteer Mutual Ins. Corp., 10~ F.~.c. 1232 
(1983) (consent orper)) and podiatrists (North Carolina 
orthopaadi~ Ass'n, 108 F.T.c. 116 (1986) (consent order)). 

P.11 
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range of cho1e• benefits both health ~• plans and individual 

b•alth care cons1a1er1. 

~. Cozmission has alsQ acted against provider ef torts that 

directly •ought to fr~&trate cost-containment prolJ%'ama. Th• 

Cololission has entered seva~al consent orders with associations 

of phanaoiu and their members tbat had alleqecUy orqanized 

~yQotts to thwart third-party-payor attempts at coat 

contairmant, by jointly threatenin9 to withdraw as providers ~om 

the payors' pras~ription drug benefit »ro;rams ~nless the pharm­

aci••' c0111pen&iltion demands were net. 17 

Commi••ion entorcement in pharmace~tical markets has not 

bean confined to pharmacy boycott&. La•t ye&r, tbe comnission 

i••~•d an order preventing Sandoz Pharmaeautical CQrporation from 

•tyin;" ita antip5ychotic druq, clozapina, to a ~lood ~••ting and 

monitorin; ser11ic:e. 11 Thi• action likely aaved the Department of 

Veterans Affairs, on• nAjor purchaser of clozapine, $20 ~illion a 

Y•ar. 1
• 

17 ~' Southeast Colorado Pharmacal Aaa'n, c-3410, S7 Fed. 
Ke;. 52,631 (1993) (eonaent order); Petersen Crug Company, No. P-
922? (1992) (Commission adopted opinion of ac!mini•trative law 
judge after appeal withdrawn); Chain Pharaacy Ass'n, Ko. D-9227, 
5' Fed. Re9. 9223 (199l}J orange County Pharmaceutical Soc'y, No. 
C-3292, SS Fad. Reg. Jl,441 (1990) (consent orders). 

11 san4cz Pharmaceutical Corp., C•l385, S7 Fed. Reg. 36,403 
(1992) (consent order) • .. 

1• This vaa vne of two tying eases brou9ht by th• 
Commission. In the other case, the Col!llllission prohibited the 
owner of certain renal dialyais clinics trom usin~ a tying 
arr•n~ement ~o circumvent Medicare reimbursement limits on 
outpatient dialysis services. Gerald s. Friedman, No. c-3290, 55 
Fed. Re9. 27,686 (1990) (consent order). 

P.12 
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%.a•t year, two leadinq manutaQ'turers of infant formula 

settled Comai•sion charge• that they had engaged in unilateral 

facilitating practices·to eliminate competitive &ole•aource 

~idd1ng in the faderal governmant'• Women, Infants, and Cbild:'•n 

(WIC) proqram in Puerto Rico. Th• manutac::turare ag-read. to 

refrain from such actions in the future and to provide 

re•titution in the form of 3.5 million pounda or f'ree infant 

formula to th• U.S. Department of Agriculture, which administers 

the WIC proqram.~ 

Finally, I would be re~i•• if t did not mention some of the 

merger cases brouqht by th~ Cownission in the h•alth care area. 

In addition to the hospital mer9er cases, vhich I will di~cu•a 

later, in 'th• last three yeara the Commission has entered into 

consent orders restructuring transactions among f i~s produeing 

such diverse heal~ care products as dental am~l9&n1e, human 

growth hormone, and wheelchair lifts.~ By preventing 

transactions that are· li~ely to reduce competition and lead to 

higher prices in a ~road spectrum of health care markets, _the 

= FTC v. Mead Johnson i Co., No. 92-ll66 (O.O.C. June 11, 
1992) (consent o~der); FTC v. A!llariean Home Prod~cts Corp., No. 
92•1365 (D.D.c. June 11, l9g2) (consent order). The Commissio~ 
ie also pursuin9 a11aqation1 or price f ixin; aqainst a third 
aaJ'lufaeturer which did not a;ree to settle the commi•sicn'a 
allegations. FTC v. Al)bott Laboratories, 199;-a Trade cas. (CCH) 
! 69,996 (D.D.C. 1992). 

~ Dentsply International, Inc., C•l407, SS Fed. Req. 6796 
(1993) (consent order); Alllerican stair-Glide Cotp., C-3331, 
56 Fed. Ra9. 26,lOI (1991) {consent order); Roohe Holdinq Ltd., 
C-3315, 55 Fed. Re;. 53,191 (1990) (consent order). 

P.13 
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commission'• ••rwer anfore11J1ent contri~utes to the overall healtll 

car• cos~ containaent effort. 

%Io An~itrust zseaptioaa ant •••ltb Cai-• aefoza 

Just a• sound antitrust el'\forcama?tt haa ecfttri~ted 

si9nif icantly te th• qrowth of alternative arranqamants in th• 

health oara sector, so it ia likely to be an important 

und•~inning of tuture reform. CNr experience in health care 

markets ha• shown that, without the protection th~t antitrust law 

provides, •fforta to eon~ain health care costs sometimes can be 

fruat.r'ated by the opposition of certain providers. 

Nonetheless, there have recently ~een a variety of proposals 

to crea~e special antitrust exemptions for collective ae~ion by 

ho•pitala and physicians. Some &eek an exemption tor merge.rs and 

various kinds of joint van~ures from antitrust scrl.ltiny. Others 

seek an exemption for variou& forms of concerted action -- in 

particular, collective negotiations with health care purchasers 

and payers. Without getting into th• spacifioe o~ any proposal, 

I want to explain the reasons for concern about exemptions in 

this area. 

At their core, the proposed exemptions for physicians and 

tals may be baaed on question~ble arguments about the nature 

~tition in health care markets and how antitrust law 

physicians and hospitals. One arqunent is tbat due to 
. -. --_,.._ 

P.14 

!llou 



MAY-11-1994 12:44 FROM ATR LEGAL POLICY TO /*71:19-4557431 

OSlll/94 10:39 
&• . • .. 
- " - 'Ill 

1'2023262050 FEDERAL TRADE BQ 

- 14 -

a• many health care .ark•~&, that aay not reeembl• perfect 

~oapetition. Zn our viev, however, the record of antitrust 

enforcement ift the health ~•r• field shows t?iat competition is 

important to ~gntaininq ocata and engurinq quality, a"d that 

antitrust enforcement is tlaxi~le enou;h to prevent harmful 

~Qncluct v!thou~ in~erferini with aff icient joint ~onduc~ that 

benefits conawa•r•. 

&. Hospital sxeaptio~• 

Recently, Congress hDI considered a nUl!ll;)er of proposals !or 

•peeial antitrust exe~ptions for hospital merger~ and joint ven­

tures. Certain ;roups hava proposed leqi•lation that would allow 

hospitals, under •om• oircumstances, to o~tatn antitrust immunity 

for combininq their operations, or sharin9 medical servi~es or 

equipment. 

ls there a need tor this type of l•gi11a~ion? The pro­

ponents pose two arc;ument•. Firgt, they contend that due to 

widely perceived uncer~ainty about the antitrust laws' prohi~i­

~ions, efficient m1r9er• and joint venture& amon9 hospital• are 

prevented or inhibited. Second, and more Groadly, they contend 

that there is an inherent conflict J:ietween ~· antitrust laws and 

demands to contain coD~s by elim1natin9 unnecessary duplication 

er services and faoilitiaa. we ~elieva that the available . 
evidence fails to support their asserticna. · 

sound antitrust enforcement does not hinde:- afticiant, 

procompetitive eo~abcrations. L•t me put the 1aaue in 

P.15 
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perspective •. tn a typical ra~r, th•r• are about so to 100 

bo1pital aergers or other arrangements conaolidatinq previously 

independen~ hospitals. Review of tha5e transaction• b~ 

Comaiasion staff nonaally en~ail• minimal or no direat contact 

with the parties and no delay in tha transaction beyond statutory 

Kart-Scott-Rodino· requirements. In the past decade, the 

Commission baa conaucted only about two do&Wl f crmal 

inv••tigation•, mostly involvinq lar9er ~•tropolitan hospitals, 

and h•• challenqed, on average, l•~~ than one hospital nerser a 

year. 

our as••••men~ of the impact cf antitrust-enforcement on 

hospital collaborations has been ~onfirmed by aome others. 

Koapital merqer and joint venture activity has been so vigorous 

that a recent artiele in ~odern Healthcart waa entitled "Karger& 

Thrive D••pite Wailing About Adversity."22 After an exa.lll.ination 

ot the record, the article dismi&sed the claim that a.J'\titrust 

enforcement inhibited hospital consolidation. Similarly, a 

Department ef Health and Human Services task force recently 

examined the clain that enf crcement aqenoies have become toe 

adversarial in challenqinq hospital Dergera, conolu4in9 that the 

assertion was not ~upported by the evidenca.D 

. 
~ !odlrn H•altbcarn, oc~. 12, 1992, a~ JO. 

D Btpo:~ cf t;he secretary's Tallt Pore~ on ffO!Pital Mergers, 
at 11 {Jan. 1993). The report noted that between 1987 and. 1991 
the FTC and the Justice Departaent invaati9ated only 27 o! 229 
hospital merger• abd chall•nqed only 5 transactions. 
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The HHS task force specifically addre•••d the issue of rural 

boapital 11er9ers, which nas been the su~ject of some attention of 

late. It found that there wac no evidence that the possib11ity 

of scrutiny by the antitrust enforcement a9enc1ea adversely 

affected consclidation aaonq hospital• in rural ~arkets. The 

ta•~ f oroe also ~ound that vary few such zergers ere 

investic;at.ed, and ooncluded that ehere wa.a "no need. ta exempt and 

therefore tacitly encouraq• merqer• among hospitals in rural or 

'•mall' urban aa1:tin9•. ''" we :bAliave that the taak force report 

supports our contention tbat antitrust enforcement does not 
. 

inhibit •fficient mergers in the ho•pital area. 

Th• enforcement raoord on hospital joint ventures similarly 

ahould not evoke ccncern. To data, the Commission has not 

ghallenged a single joint venture amonq hospitals. Indeed, in 

the cont•~ of our aerqer enforcement, we have expressly allowed 

va~ioua types of ho•p1tal joint ventura& that are not likely to 

raise ••rio~s antitrust concerns. In a recent order blocking a 

hospital ••r;er in a hiihly concentr~ted market, the Commission 

•xampted from the order's reporting ~•quirelllent• any pro5peotive 

joint ventures the hospitals miqht decide to undert~e tc provide 

data processing, laboratory teat.ing, and health c=ara fini1noin9.is 

14.i. at !iil. 

u Univarsity Health, Inc., rrc Docket Ne. 92•5, 57 Fed. ••f· 29,0S4, 44,748 (19i2) (consent orde~) (exemptin9 a wide 
ranqe of support serviee joint ventures). ~ Feder~l Trade 
Co:mm1••1on v. Unive•$it~ Health, Inc., 938 ~.2d 1206 (11th Cir. 
1991) (upholdini FTC challenge to aoqyisition of hospital) • .S:t.R 
.ala2 The Readinq Hpspital, 1'TC Docket No. c·J~84, ss Fed. Reg. 

(cont.inued ••• ) 
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~••• joint ventures appeared likely to achieve eff ieiencies an~ 

improve apecific services, without endan;ering price and quality 

oompetition for other competitive services, as a complete merger 

00\lld. 

'l'he great majority of hospital mer9ers and joint ventures -­

like these in most lines of l1Usin••• -- d= not endan9er 

compe~iticn. Host hospital mer9ar5 do not pose a threat to 

competition becau&e they occur in ~ar~•ts with a substantial 

number of coapetitors. Indeed, many hospital mer9ers may enhance 

aftici•ncy and promote competition. 

Similarly, mAny hgspital joint ventures are efficiency­

•l'lhancing. 3oint ventures can make new technoloqias available to 

oommunitiee that otherwi1e could ~ot have them and can sprea4 the 

cost ct ownership of expensive equipment •~on9 compe~in9 pro• 

vider~. But joint venture& need not be confined to the acquisi­

tion of expensive teehnoloqias. They may also tacilitate the 

provision of essential service~ to a community. Thus, it may not 

be &~rprisin9 that no&t hospitals en9a9e in soma fcrma of joi~t 

venture activity. To cite but o~e e>fample, virtually all 

2! ( • , • IX>ntinued) 
3ae4, 3266, 15,290 (1990) (consent ordar) (the Coi:cmission 
determined that voluntary separation of the merged hospitals was 
sufficient to res~ore them as independent competitors, even 
thouqh both honpital• continued to participate in hospital­
sponsored health plan joint venture&, and to share laundry, 
laboratory and bio~edical equipment repair services). 
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hospitals acquire many gf their day•to-day supplies throu9h 

bY~in; cooperattvea.~ 

BYt the fact that moat hospital marqer& and joint venture• 

•~• ~coompetitive does not mean that there is no plaoe for 

antitrust enforcement in h=spital markets. Some transaction& 

involvin; hospitals are anticcmpetitive, and the comaiaaion •••ks 

to ensure that health care consumer& have a sutticient selection 

of competing providers to be able to shop for t.h• best possible 

bar;ein. 

In our ho&pital merqer investigations, we examine • broad 

range ot evidenoe concern.inq the likely iJDpac~· of the mer;er on 

health care cos~•· wa do not rely on market concentration 

fi9Ur•s atandinq alone. One ot several factors to be examined is 

the views cf buyers of hospital services includinq in&Yrance 

companies, health care plans, and large employers. In many cf 

th••• inv•ati;ation•, theae buyers have stated that competition 

among hospitale is important ~ecause it permits them to get 

better deal& •. When we review hospital mar9er5, we consider 

vhatbar the mer9er will help or h~rt payor& ~nd health care plans 

in their attempts to hold down cost increases. If hQ5pital 

mergers are exampted from the antitrust laws, hospital• may be 

able to acquire market ~over and re1i1t such ooat-aontainme.J'lt 

efforts. 
• . 

» §.IA Nearly All Haipitals Use Gtoup purchasing, Modern 
Healthcare, Dea. 24-31, 1990, a~ 40. 
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Finally, let me addres5 the arg\Ullant that mar;er enforcement 

in ~h• health care area actually leads to hi;har, not lover 

bealth care co•~•· The argument we hear with increAsin9 

~rwiuency is that ccmpatition amcng hoapitals should not be 

encouraqe4 beeause it leads to costly duplication of services and 

facilities. This argument was mada to tha commiaaion by Hospital 

Corporation of Amariea in def ens• of a proposed merger a faw 

yea~a e90. The Commiasion found that the arqunent was 

contradicted by a 9reat deal of evidence in that case, including 

internal hospital doawnents statin; that "increasing competition 

in the health care sector • . • will allow natu~al market forcaa 

to •lcw th• price apiral."11 

Th• comnission's experienca in merqar enforcement in the 

health care area has demonstrated that often procompetitive 

merqars can result in the elimination of duplication ot aervioea. 

In aaae circumstances, elininaticm of redundan~ undei-utilite4 

facilities ean improve the etteetivenese of opAratin9 ~ho•• t.hat 

remain. The Com:ission is aware, however, that care must be 

given to ensure that eliminatinq duplication ot services doe& not 

~eccne simply avoiding competition. 

a. SzemptloD• fo~ ~rofesaionala 

current proposals for an antitrust exemption for physicians 

foc:;us on physicians' dealings with purchaa•r& and payor• of 

~ Hospital Corp. cf America, 106 F.T.C. 361, 478•87 (1985), 
att 1 4, 807 F,24 1ltl (7th Cir. 1986), cert. denied, 481 U.S. 1038 
(1981). 
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health care aervicee. Today many physioian• compete to be 

aelacta~ by one or mere heal~h care plan•. Throu;h this oom­

peti~ion a:mong physicians, plane ••ak to employ enouih quality 

pby•ician. without payin9 unnecasaar1lY hiqh prices. one 

exeaption aupported ~y oertain health care professionals would 

permit competin9 physicians to eliminate competition by joining 

to;ethar an~, without engaging in any risk aharinq or inteqration 

of their practices or tinances, c=llectively bar;ainin9 with 

large purchaaer• and pa~or5 of heal~h cai-e ae.rvices. 

Purchasers and payors that represent a lar;e nUJlbar of 

consumers may have cuff ioient cleut and knowledq• to bargain 

a99resaivaly v1~h physicians and ether health care providers to 

obtain lower charges and adherence to a variety of cost­

containment measures. An exemption allowing seller& gf health 

care services to.agqre9ata for barqainin9 purposes may, hCNever, 

enable providers to defeat legitimate c~st containment eftor~•· 

The arqwnent for exemptinq health care provider•' joint 

bargainin; from antit~ust scrutiny i5 ba&ed on the questionable 

premise t.hat health ~are purchasers possess market povar and can 

therefore artificially depres& health ~•re prices. In most 

markets, however, there appear to bQ a large number of medical 

care alternativaa, includinq Blue Cros& and Blye Shield plans, 

numeroys commeroial insurers, HMos, and other firm• that otter . 
health insurance or benefit•. In Ula absence of market power on 

the part Of large purchaser• and payora, permittinq physicians to 

agsregate their po~er would not create a "counterbalance,• but 

P.21 
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rather could vive pbyaicians unconatrained mar~et powar and th• 

ability to rai•• prices for bealth eare aervio••· Even in 

circUBsta~ces in.which the number of payors is limited, ve ara 

not aware or any eYidenoa to su99s•t that allowing phy•ician~ to 

collaborate in negotiating pricas will lead to any benef ite to 

conaaars. 

But v• need not rely on theories to sea what happens when 

provider qroup1 collectively "ne;otiate" with payora and 

purchaaars. A qood example is the Mishigan State MAdical Sgciaty 

ca1e I mentioned. To vetiafy consumers, th• plan needed to have 

contracts with a larqe enou9h n~er of physicians who would 

a;ree to accept the plan's payzent as payment in full. The plan 

relied on ~ompetition among physicians to obtain the ri9ht n'Wll))er 

an4 mix of physician•, but physicians a~reed al!long themselves 

that they would not oompete over the terms they wo~ld acoept from 

Blue Shield. ?nstead, these physi~ian• agreed that none of them 

would join the plan unla11 and until the plan ~••ponded to the 

demands of the medical society. 

No antitrust exemption ia necessary for physician• to ••rve, 

individually and collectively, as forceful advocate• tor ~air 

patients ana profession; tha~ is clearly le9al under the 

antitrust lava. But as the commission and oourt decisions ll&k• 

. olear, th• oollective judcpumt of health care providers 

oonoernini°what patient• sho~ld want can differ markedly from 

what patients themaelvea are askinq tor in tbe marketplace. The 

point is straightforward. Physicians can enqaqe in toreeful 

P.22 
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advocacy anc:l provide information to haalth plans without an 

antitrust exempti;m.a The Commission has ma4e clear in its 

remedial order• ;overning physi~ian ~cycotts that physician• may 

non•th•l••• jointly provide information to payors (or 

in•urers). 8 But an a.ntitruat exemption tor •collective 

negotiations" could pennit providers to override conaumer choice 

and harm our economy. 

Lately wa have also heard th• claiD that antitrust enforce• 

ment interf area with responsible self-reg~la~ion "tJy groups of 

health care providers, and that antitrust prevents such groupp 

from addr•••ing problems gt fraud and abuse. Lat me assure you 

that thia simply 1• not th• case. Antitr~st law does not prevent 

prof esaional aaaociationa frOll\ disciplininq or expellin~ members 

vho do not meet min!Jllal quality ct care standards, or who enqage 

in false, deceptive, or other abusive behavior. Many Commission 

orders involving health cara protessionale contain provisions 

explicitly permittin~ the requlation of false and deceptive 

dissemination of information.~ As the Colltlni8sion emphsaized in 

» The Commission'a A:lalyais Of Proposed Consent Order to 
Aid Public CoWDent in th• Cbain f!barmac~ Association matter 
illustrate• this distinction. Chain Pharmacy Ass'n ot New York 
State, ?~c., Dkt. No. 9227, S~ Fed. Re9. 12,534, 12,541 (1~g1). 

' See,~, Sout.hbank IP~, Inc., C-3355, 56 Fed. R~. 
50912, 50914 (1991); 57 Fed. Req. 2913 (1992); Rochester 
Anasthasioloqis~s (formerly ~ose F. Calimlim, M.D.), 110 F.T.C. 
175, 180-li· (1988) (consent order); Michig&n State Medical 
Sooiety, 101 F.T.C. 191, 307-08, 314 (1983). 

~ ~ American ~sycholoqical Ass'n, c-3406, 58 Fed. R9(J. 
557 (1993) (Commissioner Azcuenaqa concurred in p~rt and di~­
aented in part)/ ~tional Association of Sgcial Workers, C-3416, 
S7 Pea. Req. 61 1 424 (1992) (Co11m1issioner Starek dissented). 
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it• 1979 opinion in the AtlA case, prof .. aional assooiations nhav• 

a valuable and unique role to play" r419ardin9 deceptive and 

oppres•iVI con4uet ":Jy their membars. 31 

Before leaving the subject of self-regulation, let me also 

say a briar v~rd about the ~'s request tor an F"l'C •dvi•o~y 

opinion on peer review gf docter's feaa ~y medi~al societies, 

because I have heard several public references to it recently. 

More than a decade ~;c the Commission approved the concept of 

advisory fee review by professional or;ani!ations.l2 sueh 

progra'll.S can provide valuable information to patient• and others 
. 

who pay for ma~ical eare, and, as lonq as they are properly 

structured, present no antitrust concerns. The AMA has as~ed the 

Commiasion to approve a type of fee review that qoas beyond th• 

~in4 of pear review tha~ has been approved in the past, because 

it would involve not only the provision of information ~o 

consWDer& about th• reasonablenes& of specific fees, but also 

possible disciplinary aoticn ac;ainat physicians in c:ertain 

oiroumsta.nces. 

?n order to analyze the AMA's proposal, 8RVeral months a;o 

the Commission's staff asked the AKA to provide additional 

J1 American Medical Ass'n, 94 T.T.C. at 1029. 

» Icva Dental Ass'n, 99 F.T.C. 648 (1982) (advisory opinion 
approvinq pt'opoaal of dental association to institute a peer 
review program which would aid the co~t cont~inment ef torts ot 
third~party payera, so lonq •• th• fae review prQiram was 
voluntary anc non•bindinq, ;uid8nce in particYlar di•putaa was 
not di•••minated to mambara generally as an indication of 
appropriate pricing, and the judqments of the paa.r review panel 
did not proceed from pre-agreed price standards). 

·• 
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information and to clarify ca~ain aspec:ts Of th• propos~l. Jt 

is 7A'i underatandiftg that the information ha• bean received and 

that rrc staff and AMA representativ•• conferred in late 

Fe~r-Yary. Thie new information is now under review and the 

CCJ1111ssion intenQa to resolve the matter expeditio~sly. 

Cppplytiep 

I t!1ank th• Committee for the opportunity to present this 

testimony. I will now be happy to answer your questions • 

• 

. ..... 
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