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wglhington, D.C. 20530 , .

"Ret Health C . Policy Statenents

. ¥as enormous

. caras deals among hospitals and othez. providere. olicy
- gtatements waere of great banefit to health vare ovi ers whan

o proqrosu.

~ about the ege statements., First, the Amarican Hospital
-Asaoctltion with which I have warked cocoperativaly since it

- ex{sting equipment) efficiency considerationa in mexgers and

pressing tesues that had oreated

dealr anclving.hospitals. I feal confident that the AntLt:ua' :
Division will
,houpitals in these areas through

physician providere, They have requested that the pelicy | o
statemants be revised to spécify|that they apply to deals o
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Anne K. Bingaman
Assistant Attorney. Gunl:al

: I am wzitinq to urge the Dop\:tnont to update and . oxpand the
gtatemants of Antitrust Bnforcement Policy in the Xealth Care -
Area that it isgued last Septeiber jointl with the Pederal Tr
Commigsion ( "!TC'I ~ As you know, |I have n a strong adveeat
for. p:aviding titrust guidance to the health caxe gommuaity.
impressed with the poliqy stataments issued by
September. Thoy dealt wit

caze providers and could have chilled new and innovativo eal

Antitrust Division nnd the ¥EC last

they wexre issuad last September, And I believe t updating
expanding them as soon &8 pascibl s naedad to continue that

‘Three 8 azate gxoups hcvu contacted me with their concerns

first raised the dlesue of antitryst guldance) has indiocated th
there are four additional areas in which hospitals requize

antitrust guidance in the near fyture. They are multi-provide
network formation and cperations (joint ventures for services and

joint ventures; and application df the state adtlon doctrine

speady edditional quidanoc
policy statements.

able to provide

gevond, I have also boon contacted by a number of nan-"'-

involving nurses, nurse=anesthetists, optometrists aad other . en=~
physician providers. This tecns to be a requost that oan be o
accommodated sasily. : , .

Third, I have boen =ontactau by a number of my colloagua

cee asian LA AWM a7
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about expanding the policy statemgnts to address the special
needs of rural hoepitals and othey providers. Rural roviders
have requested that additional illustzative examples included”
in the policy statements to deal with the antitrust questions
‘that arise in sparsely pqguldtdd, reas of the country, inoluding:
-amall towns. 'They have alsc zequ sted that the Aatitrust -
- Division and the FTC develop 4 plan to disseminate nore widely |
the updated policy statements amoag rural providers. That could.
. ba accomplished in a variety of ways, inoluding closer _
coordination with the Department of Eealth and Human Service’s
0fficea of Rural Eealth. However, I would appreailate any other
reconmendations thatfyou,migh: have on ways to get the policy
statements into the hands of more zural previders, L

, ‘Qhank_you_!o:_you:'usslitana . with thL-'matter;‘"I loek
forward to working with you on updated and expanded policy
statemante for haalth care providers. L |

hairman, N :
Subconmittes on . - .
Antitzust, Monopolies &
Businesa Rights ‘

" Edward ¥. Kennedy
Patrick J. Leahy
Thomas A. Daschle

'_CCc_'Géo:ge J. Mitchell

Tem Harkin .
Janmes M. Jeffoxds
John K. Chafee

© mAAgAs umMM WAYY ﬁu El‘_!(‘n" ye_R7.10 .
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The Honorable Howard M. Metzenbaym
Chairman .
Subcommittee on Antitrust, Monopolies
_and Business Rights .
-CQmmittee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

‘Thank you for your letter of July 29, 1994, in which yon -
urge the Department to update and expand the Statements of-
Antitrust Enforcement Policy in the Health Care Area that it
issued jointly with the Federal Trade Commission in Septembe
1993, A8 your letter reflects, those policy statements dealt . T
with ‘a number of issues that had|been identified by the health S
care community and the agencies 3s warranting guidance to di pel ' o
'unwarranted antitrust uncertainty that may be deterring mergers,
joint venturas, and other joint ¢onduct that does not presen
serious competitive problems. 1Imndeed, such activities may '
significantly further the goals ¢0f improving health care quajllity
and access at lower costs, increasing imnovation and effici cy,
and reducing costs in the health£care sactor.

[nalla ]

. We have been informed by representatives of health car :
providers and other interested groups that our policy stat 'ents
are serving their intended purpose of reducing antitrust '
uncertainty and providing greater c¢larity with respect to t e
application of the antitrust laws in the health care area.: |The
agencies have not challenged any{activity falling within ong of
the "safe harbors" in those statbments, nor are we aware of any
private cases challenging euch a tivities. :

A8 you know. health care de ivery systems and markets _
continue to evolve, emphasizing the need for careful, conti;uinq

- attention to antitrust enforcemeht policy in this crucial sector
of the economy. Recognizing thi the agencles have continued to
meet with interested members of Lhe health care community tq
consider possible revigions to ouir existing policy statements and
additional statements covering other health care antitrust _
‘issues. We have benefitted greatly from the suggestions ‘of many
in the health care community over the last few months in this

l

)
s

l
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. Thank you again for your thoughtful letter. The Department
believes strongly that sound, reasoned antitrust enforcement is
the best way of preserving and promoting competition in thi
crucial and dynamic sector of the economy. We are committed to
and well along the way toward issuing revised and updated h alth
care enforcament policy statemenﬁs,‘and we appreciate very much
your contlnuing strong support of our efforts. -

si cereiy.

e K. Bingaman _
istant Attorney General




regard. We fully intend to revise and update our policy

statements, and are neéaring complletion of our first effort t
- 80. I expect that new Department of Justice/Federal Trade
Commission health care antitrust| enforcement policy statemer
will be issued very soon. o . o

Our September 1993 statements covered a number of impod]
areas identified to us by healthjcare providers: hospital

mergers;. hospital joint ventures involving high technoloqy or

other expensive medical equipmen_, physicians' provision of
information to purchasers of health care services; hospital
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tant

participation in exchanges of price and cost information; joint

purchasing arrangements among health care providers; and

_ physician network joint ventures| Notwithstanding the brea th of
“the 1993 statements, however, we|recognized when we released them

that additional antitrust guidance might be warranted in the
areas they covered, as well as in other evolving health care

contexts. The comments and suggestions we have received from

health care community since the i1ssuance of our September 19
statements have provided valuabl? ‘input in this reqard.

Your letter notes concerns regarding additional policy
‘statements expressed to you by the American Hospital Associa
We have been working closely with the AHA as to how best to
address the issues that are important to hospitals in partie
and I believe that we have made gubstantial progress in :
addressing those issues. Your lgtter also notes concerns.
expressed to you by non-physiclan providers that the policy

the
3

tion.

ular,

statements should appropriately be revised to specify that theyu

recommendations have been expressded directly to us, and I be

apply to such providers as well. 5 These same concerns and
‘that' thay have merit.. Finally,

. lieve
rour letter notes contacts by

" your colleagues about expanding the policy statements to address
the needs of rural hospitals and jother providers. We are acutely

awara of rural providers’ concerns about the application of
antitrust principles in rural setitings. Rural providers hav
-requasted additional illustrative examples of the policy

- statements as they apply in sparsely populated areas. Addre
the desire of rural health care providers for additional
‘antitrust guidance through illusqretive examples is but one

8ing

. example of our current efforts to update and expand our ‘health

care antitrust enforcement’ policykstatements. We agree with
that widespread dissemination of
areas is vital and will work to abcomplish that qoal

| I would also note that we hebe_met with representatives
other members of the health care tommunity. including the

you

ur policy statements in ruzal

of_”

American Medical Assoclation, reg

that a number of the suggestions that we raceived also can b

rding their suggestions for

“'revisions or supplements to our pblicy statements. I believg

accommodated by our current efforr to update and expand thes

statements
2

|

li

|
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Amendment to H.R. 3600
" Offered by

~ Page 980, after line 16, insert the following (and
* make such techmcal and conformmg changes as may be
a.ppropnate)

Subtitle G—Application of the Anti-
trust Laws to Health Care Serv-
ices |

SEC. 5601 EXEM?I'ION FROM ANTITRUST LAWS FOR CER-

1
2
3
4
5 TAIN COMPETITIVE AND COLLABORATIVE
6  ACTIVITIES. | |
7 (a) Exmm'xon DESCRIBED —An activity relating to
8 the provision of health care services shall be exempt from
9 the antitrust laws if— | |

10 (1) the activity is within one of the categories
11 ofsafe _hé.rbors described ﬁ-wbswﬁon (b); or o

12 (2) the activity is within an additionsl safe har

13 bor designated by the Attorney. General under sub-

14 section (e). | |

18 (b) SAFE HARBORS.—The following activities are

16 sa.fe ha.rbors for purposes of subsectlon (a)(1): |

7 (1) ACTIVITIES OF MEDICAL SELF-REGULATORY

18  ENTITIES.—.

I 11,1904 (S:43 0.m)
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CI Wﬁs 12 2 Pmncrpxrxon N SURVEYS —The partici-
luﬁ"’\ +he
. ap patlon ofa prcmder of healt.h care services in & writ-
Vtﬁm |
ten survey of the pnces of services, relmbursement
haJHn care..
Servi ez o | levels, or the eompensauon and benefits of employ-
| m ?TOV! d C.f'l ees and personnel, but only if— |
+ (A) the survey is conducted by a t.b:rd‘
whb s NS

| Augus 11994 (863 pmy)

2 |
(A) IN GENERAL—Subject to subpara-

graph (B), any sctivity of  medical self-regu-
_ latory entity relating to standard setting or
‘standard enforcement activities that a.re de-

signed to promote the quahty of hea.lth care
provided to patients.. |

®B) EXCEPTION.~—No activity of a medica_l "

seif-reg\ﬂatory entity may | bé' deemed to fall

- under the safe harbor established .under this

~ paragraph if the acm/@)a conducted’ for pur-

11 ‘ poses of ﬁna.ncxal ga.m, or

~_party, suchasapurchaserofhealthcaresew
ices, govemmental enut.y, mst.lmtlon of lngher .

education, or trade a.ssocmhon,

(B) the information provided by pa:tici.

pantsinthesumyisbasedonpriéeéchm-ged,

rexmbumements recexved, or compensatxon and

| beneﬁts paid prior to the third mouth precedmg

P.@3.
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the month in which the information is provided;

and

(C) if the results of the survey are dissemi-

 nated, the results are agg'regated in a manner

that ensures that no recipient of the results
may identify the prices charged, reimbursement

received, or compensation and benefits paid by

any particular provider. |

(3) JoINT VENTURES FOR HIGH 'rscnuonoer
AND COSTLY EQUIPMENT AND SERVICES.—Any ac-

tivity of & health care cooperative venture 'rele.ﬁng to

the purchase operahon, or marketing of high tech-

nology or other expensive medical equipment, or the

provision of high cost or complex services, but only
if the number of participants in the ventare does not

“exceed the lowest number needed to support the ven-

ture together with any other providers for whom the

participation in the venture is the only means of ob-
'tammg or operatmg such eqmpment or provxdmg

- such services.

(4) HOSPITAL MERGERS.—Activities relating to
2 merger of 2 hospitals if, during the 3-year period

preceding the merger, one of the hosmta]s had an

average of 100 or fewer staffed beds and an average

P.B4
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~ daily inpatient census of less than 50 percent of
 such beds. | |
(5) JOINT PURCHASING ARRANGEMENTS. —Any
~ joint purchasing arra.ngvement among hea.lth care

provlders if—
~ (A) the purchases under the arra.ngement
represent less than 35 percent of thie total sales

‘of the product purchased in the relevant market

~ area; and _

| (B) the amounts paid under the arrange-

| ‘ment represent less than 20 percent of the total
revenues of the supplier of the product pur-

/XTHIASE2E7E

P.@S

'(_6) PHYSICIAN NETWORK JOINT VENTURES.— - .

Any activity of a physician network joint venture

- comprised of 20 percent or less of the physicians in

each physician specialty who practice in the relevant
geographié_ market and share substantial financial

(7) NEGOTIATIONS.—Activities consisting of |

good faith negotiations to carry out any activity—
(A) desm'bed m this snbsectlon, or
- ®) vnthm an addmonal safe harbor des—
ignated by the Attorney General under sub-

- section (e).
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6 |
General (in consultation with the Chair of the

‘Federal Trade Commission) shall publish in the

Federal Register proposed additional safe har-

bors for purposes of subsection (a)(2) for pfo-
- viders of health care services. Not later than

180 days after publishing such proposed safe
harbors in the Federal Register, the Attorney
General shall issue final mles establishing such
safe h.a.rbors |

(2) CRITERIA FOR SAFE immons.—ln_ estab-

11 hshmg safe harbors under paragraph (1), the Attor-
12 ney General shall take into account the following: -

13
14
15
16
17
18
19

21

)
23
24
o

muw«_'(s:csp,m.f -

(A) The extent to which a competitive or
collaborative actmty will accomplish any of the
followmg

(i) An increase in access to health
care services. |

(i) The enhancement of the quality of
health care services.

(i) The establishment of cost effi-
ciencies that will be passed on to consum-
ers, including economies of scale and re-

duced transaction and administrative costs. -
! (N)Anmcreasemthe abxhty of

health care facilities to pronde services in

P.B6
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Antitrust Division
Main Justice Building
10th & Constitution, NW
Washington, DC 20530

The information contained in this facsimile is government privileged and confidential information intended only
for the use of the addressee(s) listed on this coversheet. If the reader of this message is not the intended
recipient(s), you are hereby notified that any dissemination, distribution or copying of the telecopy is strictly
prohibited. If you have received this facsimile in error, please immediately notify the sender at the telephone
-number listed on this coversheet and the original facsxmlle must be retumed via the United States Postal Service
to the address above Thank you : :

Office of Assistant Atto_mey General
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Number of pageé (including this page): 4 3
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~ 1 BEC. 8501, saom--mu.
2 This .submle may be cited as the “Insurance Com~
'3 petitive PnuncAct of 184",
' 4 gEC. 5503.RULES OF CONSTRUCTION.
5 The amendments made by this subtitle preserve— |
(1) the promxons relating to Stau taxing and
regumory gutharity i section 2 of the Act of March |
9, 1!945 (89 Stat 34; 16 UfS.C. 1012), _c_ommo_nly
known a3 the uchn-Fmsbn Aot

O 08 ~3 O

2y 27. 1504 B4 pR)
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(3) the avadability, to parscns engaged in the
business of insurance, of the defenss of State action
in the same: manner snd to the sxme extent us such
defense ig svailsble to other persons; o

(3) the aveilability, to perscns engaged in the

" business of imsurance, of any antitrust immunity or

| défense’ t.ha.t may be applicable under law other than

the MoCarran-Farguson Ast,

) th‘e legal standards spplicable under the
10 McCum.Eu'guson Ast, as in effect befére such Act.
11 is amended by this subtitle, to all conduet described
12 inthe safe harbars found in subparagraphs (B), (C),
13 (D), and (E) of sectiom 2(5)(1) of the McCarran-
14 Fu-gnm Act, &8 amanded by this gubtitle; and ..

OV 00 9 R N WD -

- 15 (5) the prtmnons relating to 'boycott coercion,
16 or m’m:udmon in section 3(b) of the McCarmu Fer.
1 guson Act. -

18 SEC. 5003. AMENDMENTS. .
19 Secﬁon 2 pf the Aet of March 9, 1945 (59 Stat, 84;
20 15U0S8.C 1019), commanly known as the McCarran-Fer-

2] guson Act, is a;_nended-—

22 (1) in subsection (b)—
23 o A by m'ihng : Provided,” and all that
4 fo].laws through “law.” and inserting the follow-

25 , ing:§

Juty 27, 1084 (246 p.m.)
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1 “exospt as follaws
)  (IMA) The l.umst laws shall be applicshle
3 % the business otmmmmptu_pmdedm
4 subparagraphs (B), (C), (D), and (B).
s “(B)Thelnnh'ulthwllhnnnotbeapphcahh
6 toundnctﬂmmdmhngmmmenta
7 engaging mgomt eandust—
B )@ v eolhct. eompﬂe, clasaify, or dm
9 " seminate historieal dats;
10 “(I) to dsvelop procedures to collect, com:
1 | pil classify, or disseminate historical data; or
12 - (I to verify that historical data is accu-
13 uta and complets; |
14 ‘ - "(n)eodmrmma;using'mdudmtuﬁal.'
15 techniques, or disseminate, & loas dev_eicpment |
16 factar or developed losses; | |
17 (i) to develop or dizseminate & standard
18 fnsurance policy form (including a standard ad- -
LR dendum to an iosuranes policy form apd stand.
0 ard: terminology in an lnsurance pol.ié,v form) it
rI lmd; agreement or joint condnet does not in-
) clude an agreement % adhere to such standard
23 !or?p., or to require adherence to such gtandard
24 . lorn, axsept that the fact that 2'or'_rnor_n per-

My i ad e
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1 mummdmthebnmeuoimmncem
2 such standard form— |
3 . 1 “(T) shall not be su!!hnens in itself to
A W,gnam‘mmagrementqu-
.5‘ hae.wtonqﬁhn&hm'to-neh'
6 standard form exists; and
7 . “(ID) may be used only for the pu~
.8 pﬁse of supplementing or explaining direct
9 evidence of the cistem of an agreement
10 'toad:hm ortorequmsdhenma,tosueh
o standard form; |
12 “(iv) to develop or diawn.inat_e. for use m
13 . prbvidjncinmamein'astm,amudthu
14 is S, befare dissermination, with the State en-
15 tity that regulates the business of insurance
16 undet State law, if such manual meludes only— |
17 D) mfomtaon and conduct de-
18 w-zbed in elauses (i), (i), and (iii), inchud-
19 mgrelat:vxty factors; |
- 20 ~*(I) during the transition period, &
21 .rend factor or informstion to which &
22 trend factor has been applied, to tﬁe estent
23 ‘permitted under subpara.pap}i (C); and
24 ! “(I) explanstions 8nd instructions
25

Juty 7. 199¢ @68 p.m,)
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for using the ma.nnal (or any of the infor-
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1 mation eontained in the mannal), if sueh
2 sgrwmant e joint ocndnet doss not e
| 3' ¢lude an qmmnt among campetitors to
4 adhm, a W ruqum adbsrence, W sy of
§ mh explanations or ipstructions;
6 “(v) to provids ingurance pursuant to s
-7 public nacuutyau-hnmaehmm,
8 | “(vx)topvwdohwnnauahutorml
-9 - nmcammm
10 '“(vn)to;dmmterspnblnmamyw- |
1 ke:mehmmmnSuu.pmmtwthem-_
12 thdmtonotmdundcthonpmmonofmch |
13 -Suu,umpmmwbpvﬁaoimmmh
14 suph State p\ﬁ"s‘nint,tomehmehnniﬁn.anddl |
15 peraons seeking to obtain insurance through
16 sueh mechaniam, have & reasana‘.hle'oppdrﬁmiqv
17 t6 appeal determinations affecting them to &
18 governmental entity;
19 “(vm) to develop or participate in s pro-
0 é‘amtolnspecteommmdbuddmamdﬁn
21 protecuon facilities, and evaluste govemment
22 building eode reqmrements and enforcement of
23 Such requirements, to detarmine the likelibood
24 andpotanmlcxtentotlmdnetoﬁremd.
25 ) :hl.ﬂ, earthqueks, flood, or tidal wave, u.rsu_a.nt'

Ay 17, 1904 gxed p.m.)
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1 Iwushuhwthnmnduptmdumfcr-
2 mabngnchsdetmmauonmdmdesa
3 reasonable opportunity for an affectad person to
4 _appaalsuehadetarmnanaatosguvmmentd_
S entity; or | |
6 “(ix) to develop ar participats in & pro-
7 gram, pursusst to & workers' compensation in-
3 surance plan fled with the State entity that
9 regulates tha businsss of insurianee under State
10 '-lsw to meagure an employer’s experience. with
11 mped: to ocoupational aseidents and finesses
12 for which such employer is lishle, sgainst the
13 . émwe experience of other einployerg, and
4w make & modification for an individual em-
15 ‘ployer based on such comparisons, if an af-
16 fected émplayar has a reasonable opportunity to
17 appeal 8 determingtion under such prognm to
18 s govmenul entity; '
19 to t.he estbnt that gach conduet is regnlated by State
20 law., ;
2l *(C) During the transition period, the antitrust
2 laws aha.'ﬂ not be applicable to conduct that consists
23 of mkmg an agreement or engaging in joint eon-




wrre semom vae s T IR
o _ . 3 . 514 SOE2:H 7
F:\JR\HR3600\BROOKS 003 ‘
I the mm.@_ conduct is regulated by State
2 law,
3 “(D) The sntitrust laws shall not be applicable
4 weondnnﬂbyadiruw.oﬁcr or employee of &
- § aational trads sssociation represanting insurance
6 _'mcrofs&aumdamcnnpnunung
7 insurance agents that is affliated with such national
8 trade association, soting within the scope of the au-
©9 . thority vested in guch director, officer, or employse
10 by the tads association fuvolved, that oonsists of
11 *pnparmg;disemnhncordmwmgsreportar
12 comment {mludng dum'bmg evalusting, and sug-
3 - _gm.ingppw'hlempomsfwmmbmof,tbemo-
14 ciaticn whose directors, officers, or employees pre-
18 pmdméhrzponwnchcommmtocmdder)vith _
16 respect t any insurer practice affecting the relation
17 ship between insurers and insurance agents, if— '
18 (i) sueh report or such comment includes -
19 3 ebnspicuous statement that each insurance
20 agentxsexpactadtomakahmorherowndecx-
21 axon regurding matters eonamed in such repon
2 or 5snc.h comment and that anticompetitive
- 23 agreements &mONg insurance agents wit.ﬁ re-
2% .spefctfaanjres_ponutosuehpmﬁcemine-'
%  gelunder the antitrum laws;,
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WHVED _ | .
1 : “(i) gach conduet does not ixvolve—
2 “(T) monitering or policing the e:tentl
3 towhmhanyinmnceagmtonmor.
4 ‘prms any insurance agent 10 fouow,
s any of sach responses; o
6 © ' W) initisting any communication
7 (mdudmg 8 znu‘lmg association publica-
g
9

ﬁpn. or association meeting) wit.h an_v -
.membﬂrofmynchm&bonthhn-
10 . o speetto snch:ﬂuxnt,or guch comment (in-
11 e]ndmg any of guch responses), other than
12 _ wamdmmdwremhanmmbm,
a3 . amwudoﬁw'&,ohmhmo-
14 . mauon,_ . |
15 | W) referring to any of suh Te
16 | époma in any discussion unless the dis--
17 ¢ussion emphasizes that esch .insnra.n_ce
18 ;ge:u;is expected to make his or her own
l9l decision regarding matters contained in
20 " guch report or such comment and that
Zi | annﬁunnpnthiwa agreements among jnsur-
2  ance agenu with respect to any regponse
23 0 such practlce are illegal under the ent-

July §2. 1004 (248 pm)
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8
3 .‘“(IV)' the formal dndmwun; of such
2 i-aport cr such comment (including any of
3 " such responses) by any part of the mem-
4 birship of say sich aasoeiation, other than
K & statement that dissemination of such re-
§ j:b!torlunhecmt_hllbcmappmved
7 by the direstors or ofisers of the associa-
8 - ton whose directars, offisers, or employees
S x;repued'nchuponormch comment;
10 - |
1 - “(il) the wzmber of direstars and officers
12 - ofmymchmnonwhnmmolvadmpre-
13 © . paring, disseminating, ord!acumc_sueh report
| 14 - _or such comment (mcluding any of such re-
1§ spumu) does not substantially excesd the oum-
16 ber of d!nctors and ofScers of such association
17 serving on April 30, 1994;
18 'undx!thnbnmmotinsunmnreguhudby
19 State Iaw | |
20 “(E) The aatitrust laws shall not be spplicable
21 to conduet of sz insurance agent that is a member

22  of sn agsociation referred to in subparagraph (D)
rk) that consists of independently initisting & commu-
24 "mhon,mumeofungnlulyuheduledmo-
25 cistion pubhw:lon or 8t & regulnrly scheduled asso-

Ny 27. 1904 (268 p.m)

/NMI-ASE2878  P.1g .
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| 1 mﬁonmut:hg,tommhenouloeﬂmdem
2. nmrepremmmnmceqentsofwb;ehnch
'3 l.gmtuammbc,thtdaa'ﬂ:esorsmmamuan
. 4 'orpmotthomuuhofanpmcreommntde-
s ,.wﬂ:edmnchmbwsphproﬁdedwmchm.
6 by such association dascribed in suech subsection arnd
7 __mmmmonzybysmu'wgmwmsn |
8 mehmembd:x if—
.9 “(i)mcheondnctdmnozm}ve—
10 ~ “(T) monitaring or policing the extent
11 which sny insurance agemt follows, or
12 'pusmganymmnceagsnttofnnow- -
13 . myoftheposn'bleresp@seseonwnedm
6 such report or such comment;
15 . “(ﬁ)nf&r&gtomyafsuehre-
16 sponses uzless the references emphasizes
17 that each insurance agent is espected to
18 make his or her own decision regarding
19 | matters éonta.ined in such report or guch
) comment and thas anticompetitive agree-
21 ments among msnmce agents with re
22 spect to any response to an insurance
23 practice discussed in such report or such
24 eom.meut are xllegal under the a.nnm
25 hﬂ, or
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1 “(TIT) the ﬁnmal mﬂmm of such
2 rtpnftol'nchcommmt(mdndncmof
3 such responses); sad

4 ,. “‘(ii)thlpﬁmrypurpmletnchm,
S orohuchhncdnchpubﬂntun.hnnm-.
6 dncumu of sach report or such comment (in-
7 cluding sxy of suck responses);
'tndxtthebmmofmmxmnremﬂaudby
9  BState hw

10 «(2) ‘Subsequent to ' the transition period, the

11 mdependempnrchmotnundmbyspenun
12 wdmmbuhmotmmummlpmon
1B notmmedmmwwmdmm

14 ated with a person engaged in providing insurance)

15 shaﬂbepresumedmttnﬁohta the antitrast laws.
16 *(8) Tos Fodarsl Trade Commisaion st ghall
- n be a.pyhuble to the business of insurance to the ex-. -

18 tent thai wach business is not regulated by State

19 law, escept t.ha.t, with respet to enforcement of the |

20 aotiuss laws, section 5505 of such Act suall be op-

2 _plicahlewthebusmssotinsurmcetothe same o
22 tentasthe other antitrust laws.", and

2 (2) by adding st the end the following

2 “(e) For purposss of subsection (b=

Iy 17, 1904 @66 p)
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1 | 4(1) this tarm ‘antitrost laws’ has the mesning
2 given it in iubsection (a) of the first section of the
3 Clayton Act (15 USC. 12), exoept that such term
4 also inaludes the Act of Juns 19, 1936 (49 Bat
S 1506; 15 TLS.C. 18 ot seq), commonly known as the
6  Robinson Patman Aet, and section 5 of the Federsl
7 TndeCommnnonAat(lSUSC 45) as such sec-
8  tion 5 applies to conduct that constitutes a viclation
9 of the Shevman Act or the Clayton Act; |
10 “(2) the term ‘devaloped losses’ means sggre-
11 gate paid losses and aggregets reserves held for re-
12 csived claims, ss sdjusted by & losa development fac-
3w |
14  “(3) the term ‘historical wndervriting capacity
15 risk pool’ 'mesns an underwriting capacity risk pool
16 established prior to Apri) 80, 1994—
17 “(A) the purpose of which is to provide ine
18 suni:ce for & commercial risk relating to—
19 “(x) an urport. avistion, or aerospace
0 acmm |
21 “(i)  large commercial or industrial
2 ' property (ineluding machinery, boilers, and
23 ' pressure vessels);,
24 | “(m) a grain ele\'ator ar feed mill;
pLl ' “(w) an ozl. gas, or chemea.l peril;
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© “(v) the construction or operation of

nuclsar enagy faclity;

“(vi) s inland maring peril or an
m marine eaterprise;

“(vil) & natural disaster;

“(viti) an cocupationsl sscident ar -

. “(is) transportation of cwrrency, mail,
securities, bullicn, or otber valuables by a
parscn With fiduelary responsibility for

“(x) foreign commercial activities un-
. dertaken in eooperstion with the United
m Export-Import Bazk; or
. “(sD) & wa, rebellion, rict, or similar
vl commotion;
“(B) whoss conduct has got maenallv
chsnged from the oonduct desaribed in sccard-

. a.nce_. with subparsgraph (C)(ii) in which sueh
pooF—

“(i) was suthorized to engage under
.its charter, bylaws, or othor docnments_ of
organization or governanes filed in accord-
.ance with subparagraph (C)(lii); and

U ) dxdengageunoauthonzed,

P.14

THL3
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) prior tol Apedl 30, 1994; and

2 (C) that, before the effactive data of the

3  Insurance Competitive Pricing Act of 1994,

4 | medwnhmmwemmamvmua'
S - Statss, in accordanse with such roles as the At

6 tomey Genwrsl msy have lwmed, &

8 1 (i) disclosing the identities of the

9 members of such poal ou April 80, 1994;
10 | (i) deseribing the nature and scope
TR of the activities of such pool, and the lines
12 _  of insuraoce in which such pool was en-
13 . ghaed, prior to April 30, 1994; and

14 , “(ii) eontaining the charter, bylaws,
15 sod other documents of organization or
16 _ gcvmdtsuchpoolineﬂectonorbe-
By A fore April 80, 1994; |

18 “(4) the term ‘histerical data’ means informa-

19 tion respeeting— . |

20 “(A) losses paid by, claims received by, re-
21 serves for such claims set aside by, or units of
n exposure to loms i insurence policies sold by

-_23 _ mypannnengugedinthe_.bnsines.sofinsur-

24 | ance; or ' '

i
.f

July 47, 190¢ (Te8 pm.)
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1 “(B) insurance premiums recaived by any
2 pmoummadhthebndnmofh:mu.if
3. : mahhfom;munotdmmaudmatom
4 from whk.h informsation respecting premiums
5 recsived by any separstely identifiable person
§ Wiﬂ'ﬂl‘bﬂm'd'm yuybe
7 darived; |
8 “(5) the tarm ‘insurance agent' means & person
9  thati— | |
10 - 4(4) engaged as aa independent contractor
1 in the business of salling insurance; |
12 - “(B) loenssd under the 1aw of a State as
AR & I ;;nmurmuamtorhsmmbmkermd
14 "(C)nathcuhswmnnySmm-
15 whicﬁmchpenonhnmed.uor_mem—
16 ployee of an insurer; |
17 S ()] :the term ‘msurance policy’ means a con-
18 tract under which insurance is s0ld to an insured;
19 “(7)thetann znxuru-'meansapenon that
20 g~
2 (A) engaged in the business of prmdmg
22 insurance; and |
- 23 . "%(B) obhga.ted to pay losses under the in-
| 4 ~ surgnoe policies under which it provides insur-
E R

| 'mv.\mmas)
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16
“(8) the tarm ‘loas’ mears an amount paid or
o be paid by & pereen engaged in the business of
mw(qr_torthabmﬂt of) a claimant to sat-
-. isfy a claim ‘on sn insi:_mm policy, and includes any
attorney, hivestigatory, or litigation expenses that
 are saparstely incurred, identified, and snoca:.edby
such personmthrespactto:hatputcﬂndm |
“(8) the. tarm ‘losa development facter’ means
B 2z adjustment to be made to the aggregate of losses
incurred during a pﬁnr period of time that bave
11 been paid or for which claims have been received and
12 reserves are being held, in order to estimate the ag:
13 grepate of! the losses tnenrred during such period
14 thet will ultimataly be paid; | |
15 “(10) the tarm ‘loss inenrred’ means & loss for
16 'whchmemhnwcnmdrb&tulhmatelygvea
17 'nse 0 habihty on 2 claim on an insurance policy,
18 without regard to whetber & claim based ¢n such
19 evens bas been received; |
20 | “(11) tke term ‘pnblic necessity market mecha-

wouqo«{u._.o.up..{.-

—
o

21  nism’ means a plan established by State law or by ]
22 ,theStazeEnmythstreg\ﬂa.tasthebusmessofmsm'”

23 ance under State law—
24 My forpmd.ms;tvpeofmsmcem
25 8 Smte. C

Wy 2,104 @pm)
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1 ~ %(B) in which the persons providing such
2 type of insuranse pursuant to such mechanism
3 ' represent & substactial nnmber of the persans
4 wpuged in the business of providing such type
S dm.hm'sﬁh.mdmemre-
6 quied by Btate law, or farmually requested or
"' 7 ardered by sach Stata ety o parcieipate
8. ~ %(C) the purposs of which is to make such
9 gpe, of insurance svailabls to persoms who
10 wmd(.‘lnot,othuwiubevlahlotaobui.nsuchq'pe-l
i - of inburance-at afardable cost; and
12 “(D) in which ths rate for such type of in-
13 .nnnmhmbgmtothespprwa.lordis-
‘14 apprioval of such State;
15 “(12) the tarm ‘rela.tmty factor’ means 8 ratio
16 compering one damﬁcahon of historical data to an-
17 other sunh classifieation, or compa.nng developed
18 losses in ome ‘such classifieation to developed losses
19 in apothir such clusxﬁcaﬁon. |
20 “(13) the term ‘transition period’ means the 2
31 year period beginning on the sfective date of the In.
22 surance Competitive Pﬂcmg Act of 1994; |
23 “(14) the tarm ‘trend factor’ means an s@usﬁ-
24

oy 27, 108¢ 48 uu.

ment tor be made t devaloped losses in order to ae-
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1 count for sny change that is auticipated to affect
2 Josses; and |
3. “(15) The term "u.ndmrrhmg espacity nsk’

| 4  pool' means t business mumone or association—
5 | “(A) whoge mambers consist of 2 or more
6 persous’ engaged in the business of insurance;

7 and | -

8 ‘‘(B) that operates for the purpose of pro-
9 viding insarance under which the liability for
10 peying losaes is spread among such members.”.
11 sEC. 5504, mum'nox AND AVAILABILITY OF HISTORI-
12 c.n. mnwnmﬂc CAPACTTY RISE POOL
13 aomuuons.

14 Thz&thomvyG-anaralahan.nothwtthOdavs
15 aﬁar-recemg 8 notification fled in sccordance with see-
16 tion 2(c)(8)(C) ¢f the Aot of March 9, 1945 (59 Stat. 34;
17 15 US.C. 1012), commonly known es the MeCarran-Fer-
I8 gusonAe'of— : | |
19 | (1) publish in the Federal Register—

20 (4) & summary of such notification; and
21 : (B) notice that such notification is avail-
22 able tb the publie; and ’
23 (2) miake such potifieation available to the pub--
24 lie. - |

July 27, 1994 (266 p.M)
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SEC. 8508. BUSINESS REVIEW,

l .
2 Ifa perscniengsged in the business of msurance sub-
3 mits & written Pequest to the Attarney Genaral in ascard-
4 anoe with section 50.6 of title 28 of the Code of Federal
'S Regulstions (July 1, 1999), as amended from time to
6 tizme, fon.bunnm m’iewlchtcwithmpmtothaappﬁ-
7 cation of the antitrust laws to specified activities of an
8 underiting sapacity risk poal (as defined in section
9 9(a)(15) of the Ast of March 8, 1845, commonly known
10 as the MeCm-fergwn Act) of which such person is,
11 o intends to becoms, & member, then tha Attorney Gea-
12 eral ghall izsue such letter in accardance with such section.
13 szC 8306, STUDY AND REPORT. _
14 (a) 8TUDY. —Dunnz the 5-year pu'iod begmning on
15 the effective date of this Act, the Attorney Geeral shall
16 condut & study to detarmine the effect of this ubitle
17 and the amend.ments made by this subntle, on the busi.
13 Dess of insurance. :
19 (b) REPORT.—Not laur than 1 yvear aftar the espxra-'
20 tion of the a-year penod referred to in gubsection (a), the
21 Attoroey General shall mubmit, to the Spesker of the
- 22 House of Represenzatms and the Pusxdent Pro tempore
23 of the Senate, a. report summmg the results of the
24 study reqm.red hy subsection (a).

Juy 27 1004 (2:¢d p.m)
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1 &mcC. 5807 EFFECTIVE DATES.

2 (s) GENERAL EFFECTIVE DATE—~Exrcept as pro-

" 3 vided in subsection (b), this subtitle shall take effect 1

4 yearaﬁerthad&teoﬂhemhnmtofthnm '

S ®) Emcrm Date OF SEcTioNs 85504 aND

6 5505.—Sections 5504 axd 5505 shell taks effect on the

7 date of the enactment of this Act

July 27, 1994 (2:46 p.m.)
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Amendment To H R. 3600 & $

Offered By Mr Fish

Page 376, line 20, insert the following after the pe-
riod: “Nothing in this subsection may be construed to
prohibit any transaction otherwise lawful under any of

. the antitrus.t.'laws.”.

Page 376, insert a.ﬁ:er line 21 the following (and re-

designate the sﬁcceeding provisions accordingly): |

1  “(1) ANTITRUST LAwS.—The term ‘antitrust
| 2 ~laws’ has the meaning given it in subsection (.a) of

3 the first section of the Clayton Act (15 USC.
4 12(a)), except that such term includes seetion 5 of

5°  -the Federal Trade Commission Act (15 U.S.C. _45)-

6 to the extent such section 5 applies to unfair meth-

7

ods of competition.

 July 29, 1994 (327 p.m.)



. AUG-@2-19394 17:21 FROM  ATR LEGAL POLICY . TO 7%7H9-4562878 ,F’.23

| - I ‘Amendment to HR. 3600 @

B Offered by Mr. Brooks

Page 135, strike lines 3 through 7, and insert the

following _

1 (2) COMMENTS FROM PROVIDERS.—The fee
2 sche&ule under_ paragraph (1) shall be established
3 after cons_idéring comments received from providers.

Beginning on page 135, strike line 19 and all that
follows t.b-x:ough line 25 on page 136. . '

Page 137, beginning on line 10, strike “negoﬁiate
with health providers annually to” and insert “‘annually”.

Page 137, lines 13 and 20, strike “negotiated”.

Page 138, after'line 7, insert the fo]lowing:l |

4 (e) ANTITRUST Lws PRESERVED.—

<

July 27, 1994 (8:14 p.m.)
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2

(1) APPLICABIITY.—Nothing in this title shall
be coziStmed to modify, impa.ir, or supersede any of
the antitrust laws. |

@) ANTITRUST LAWS.—For pu;p&ses of para-
graph (1), the term “antitrust laws” has the rrie,a.no
ing given it in subseétiOn (a) of the first section of
the C]ayj:dn Act (15 U.S.C. 12(a)), except that such

term includes the Act of June 19, 1936 (49 Stat.
© 1526; 15 U.S.C. 13 et seq.), commonly known as the

Robinson Patman Act, and section 5 of the Federal

 Trade Commission Act (15 US.C. 45) to the extent

that such section 5 applies to unfair methods of

competition.

P.24
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1 medically underserved areas or to medi- -
2 cally underserved popizlations. |
3 . (v) An improvement in the utilization -
4 of health care resources or the reduction in
S the inef_ﬁcient' duplication of the use of
6 such resources. |
7 (B) Whether the designation of an activity
8 as a safe harbor ﬁndei- paragraph (1) will result |
9 ~ in the following outcomes: | |
10 (i) Health plans and other health care
11 ' insmxs,consumersofhéalthéreservices,. |
12 and heslth care providers will ‘be better
13 ablé to negbtiate payment and semce ar-
14 _rangeménts which will reduce costs to con-
15 sumers.
16 (i) Taking into consideration the
17  characteristics of the particular purchasers
18 and providers involved, competition will not
19 be unduly restricted. o
20 (m) Equally efficient and less reSﬂ'ic-
21 tive alternatives do not exist to meet the
2 . eriteria described in subparagraph (A).
23 - (V) Thé activity will not unreasonably
24 foréclose‘ coinpetiﬁon by denying compeﬁ-
- 25 tors & necossa.rj elerhenf of cpnipetition_. | |

AUGUE 1, 1996(5:43 pm.)
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8
(d) DEFINITIONS. —For pnrposes of this sect:on—
(1) the term “ant.\trust laws"'—
{A) bas the meaning given it in subsection
(a) of the first section of the Clayton :Act (15
- U.S.C. 12(a)), except that such term includes
section 5 of the Federal Trade Commission Act

(15 USC. 45) to the extent such section ap-

plies to unfair methods of oompetition, and

(B) includes any State law slmila.r to t.he

| laws referred to in snbparagra.ph A);
(_2) the term “health care cooperative venture”
means any activities, including attempts to enter

into or perform a contract or agreement, carried out
by 2 or more persons for the purpose of providing -

health care services;

© (3) the term “health care services” means any
services for which paymént ‘may be made under a
health benefit plan, including services related to the

~delivery or administration of such services;

(4) the term “medical self-regulatory eatity”

'means a medical society or association, a 'specia.lty

board, a recognized accrediting ageacy, or & hospital
medical staff, and mcludes the members, oﬂicexs,
employees, consultants, and volunteers or commit-
tees of such an entity; | |

P.BE
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9 .
(S) the term "_‘p_rovider of health care services”

 means any individual or entity that is engaged in the
 delivery of health care services in & State and that

is required by State ,lal.w or regn.laﬁon to be liée'nsgd
or certified by the State to engage in the delivery of
such serviées in the State; and
(6) the term ‘“‘standard setting and enforcement
activities” means— - | _
| (A) acereditation of health care practitioﬁ-
ers, health care providers, medical education in-
stitutions, or medical education programs;
" (B) technology assessment and risk man-

agement activities,

(C) the deVelopzﬁent and implementation of

practice guidelines or practice parainete;-s;-or
(D) official peer review proceedings under

taken by & hospital medical staff (or committee

thereof) or a medical sociefy or association for
purposes of evaluating the professional conduct
or quality of i1ealth care provided By'a medical
professional. |

P.@9
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U.S. Department of Justice

Antitrust Division

P.@2

Office of the Assisians Atorney General Waskingon, DC 20530

The Honorable Howard W. Metzenbaum

Chairman

Subcommittee on Antitrust, Monopolies,
and Business Rights

Committee on the Judiciary

United States Senate

Washington, D.C. 20510-6275

Dear Mr. Chairman:

I am writing in response to your letter of March 22, 1994,
also signed by Chairman Brooks, requesting the views of the
Department of Justice on S. 1658 and its companion bill,

H.R. 3486, the "Health Care Antitrust Improvements Act of 1993."
These bills would create special new broad based statutory
immunities from the antitrust laws for a wide range of health
care activities.

The Department is committed to reasonable and responsible
application of the antitrust laws in the health care area to
promote new competition in evolving markets. We have established
as a priority the issuance of antitrust enforcement policy
statements in the health care area designed to bring down health
care costs to consumers while providing effective guality health
care services. Six such statements have already been issued and
others will be considered. We are committed to ongoing review
and supplementation of these statements.

Effective antitrust laws have for over a century been the
principal guarantor of competition in the American system and
have time and again proved far superior to pervasive government
review, regulation, and oversight of collective activities that
may have competitive consequences. Health reform needs—to—build
ard should build on a commitment to competition in health care
markets. Consequently, the Department ofgjﬁstice opposes the
broad new statutory antitrust immunities fontained in these
bills.

The antitrust laws are enforced so as to take fully into
account increased efficiency, lower administrative and other
costs, improvements in quality, and other factors that are
important to the cost-effective delivery of health care services.
Neither the Justice Department nor the Federal Trade Commission
has ever challenged a joint venture among hospitals to purchase,
operate and market high-technology or other expensive medical
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equipment. And of the more than 250 hospital mergers since 1987,
only 11 have been found by the Department or the FTC to have
likely anticompetitive effects that warranted antitrust
challenge. Only those combinations that will harm the American
consumer by raising prices, decreasing quality or availability of
services, or discouraging innovation face antitrust challenge.

The Department and the FTC have recognized that uncertainty
over the application of the antitrust laws in the health care
area should be addressed, and have issued specific antitrust
guidance to the health care industry. 1In September 1993, the
agencies issued several joint Statements of Antitrust Enforcement
Policy in the Health Care Area. Moreover, recognizing that
issues and circumstances may change over time, the agencies have
committed to providing additional general guidance, and also
developed an expedited process whereby health care providers can
obtain the views of the Department or the FTC on specific
proposed activities.

Private remedies have been an integral part of antitrust
enforcement for over 100 years. Moreover, the "private”
antitrust remedies are used by State attorneys general to protect
consumers in their states from localized anticompetitive
activity. Such actions are an important adjunct to federal
enforcement: Our enforcement resources are limited, and cannot
uncover Or move against every anticompetitive practice that may
be harming consumers. At the same time, however, there is no
reason to expect that health care providers will face a multitude
of baseless private antitrust suits. Private parties are
unlikely to institute meritless lawsuits and even less likely to
be successful in pursuing them. This is especially the case with
regard to health care matters, where it can be expected that
courts will take into account the views of the government,
including those expressed in the DOJ-FTC Statements of Antitrust
Enforcement Policy, in private antitrust actions. This will help
ensure sound and reasoned decisions in private litigation.

S. 1658 and H.R. 3486

S. 1658 and H.R. 3486' provide several types of broad
immunities from the operation of the antitrust laws to the health
care industry. Briefly, Section 2 of each bill provides
antitrust immunity for any health care activity that:

(1) £alls within one of the "safe harbors" described in
Section 3 of the bill;

(2) falls within an additional safe harbor established by

‘The two bills are nearly identical. The Department objects
equally to both S. 1658 and H.R. 3486.

2
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the Attorney General, after seeking public suggestions for
further safe harbors via Federal Register notice under
Section 4 of the bill; or

(3) 1is covered by a "certificate of review" issued by the
Attorney General with the concurrence of the Secretary of
Health and Human Services ("the Secretary") under Section S
of the bill.

Additionally, Section 6 of each bill provides special antitrust
protections in the form of guaranteed rule-of-reason treatment
and the "detrebling"” of any antitrust damages for a health care
cooperative venture, if notice of the venture is provided to the
Attorney General.

The broad new statutory antitrust immunities accorded by
S. 1658 and H.R. 3486 are unnecessary and potentially harmful.
The certificate of review immunity scheme in the bills, covering
any activity relating to the provision of health care services,
would create pervasive and continuing Federal government
regulation of the competitive and other dimensions of an unknown
and potentially vast number of health care provider activities.
This task could well overwhelm the Justice Department, seriously
impeding its ability to focus on any activities that actually
would have anticompetitive effects. It likely would result in a
massive new bureaucracy within the Department of Justice to
administer such a program. Moreover, regulatory attempts to
guard against anticompetitive behavior have consistently proved
to be no substitute for the standard operation of the antitrust
laws. The notification-based antitrust protections in the bills,
broadly covering any collective activity among health care
providers, could undercut sound antitrust substantive standards
and skew the balance of antitrust remedies that has served so
well for over a century. And the "safe harbor" immunities in the
bills, based as they would be on hard-to-amend statutory or
regulatory language and legislative or regulatory history, could
have unintended anticompetitive effects, whereas enforcement
policy statements based on common sense, basic competitive
principles, would not.

Having summarized the Department’s views on S. 1658 and
H.R. 3486, I will address below our concerns with each aspect of
the bills in more detail.
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CERTIFICATE OF REVIEW PROVISIONS OF S.1658 AND H.R. 3486

The most comprehensive and complex new antitrust immunity
scheme provided by S. 1658 and H.R. 3486 is the certificate of
review process set out in Section S5 of each bill. This section
provides complete antitrust immunity to successful applicants for
a certificate of review that may cover any activity relating to
the provision of health care services. In deciding whether to
issue a certificate, the Attorney General and the Secretary are
to take into account the extent to which a particular activity
will:

A) lead to an increase in access to health care
services;

B) enhance the quality of health care services;

C) establish cost efficiencies that will be passed on
to consumers, including economies of scale and reduced
transaction and administrative costs;

D) increase the ability of health care facilities to
provide services in medically underserved areas or to
medically underserved populations; and

E) improve the utilization of health care resources or
reduce inefficient duplication of such resources.

They must also consider whether:

A) the activity will help health plans and other
health care insurers, consumers of health care services, and
health care providers to better negotiate payment and
service arrangements that will reduce costs to consumers;

B) taking into consideration the characteristics of
the particular purchasers and providers involved,
competition will not be unduly restricted;

C) equally efficient and less restrictive alternatives
do not exist to meet the criteria described above; and

D) the activity will not unreasonably foreclose
competition by denying competitors a necessary element of
competition.

Section 5 requires the Attorney General, in consultation
with the Secretary and the Chair of the FTC, to establish
procedures to be used in applying for and approving certificates.
It also requires published notice of each application in the
Federal Register within 10 days of receipt, and action by the
Attorney General and the Secretary within 90 days. If an

4
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application for a certificate has not been denied within 90 days,
it is deemed approved. There is also provision for expedited
action if an applicant "indicates a special need for prompt
disposition.”

Further provisions in Section 5 deal with denial of
applications, requests for reconsideration, fraudulent
procurement, amendment and revocation of certificates, requests
for compliance information, investigative authority, review of
certification determinations in federal court, the effect of
rejected applications, publication of decisions, annual reports,
restrictions on disclosure of information, and prohibition
against use of information to support or answer claims under the
antitrust laws. In short, section 5 replaces the normal
operation of the antitrust laws with ongoing government review
and regulation of certificated activities under the comprehensive
standards set out above.

Objections to the Certificate of Review Provisions

Antitrust immunity for any and all activities relating to
the provision of health care services pursuant to the complex
certificate of review process contained in S. 1658 and H.R. 3486
is unnecessary and potentially harmful. There is no evidence
that establishment of such a pervasive regulatory scheme or such
a substantial departure from the antitrust standards and
procedures applicable in virtually all other sectors of the
economy is necessary to foster the innovative health care
delivery systems envisioned by the Health Security Act and most
cf the other reform proposals currently before the Congress.
Justice Department and FTC policy and practice have accorded
favorable treatment to the vast majority of cooperative
activities in the health care area. Nor does the ability of
health care providers., consumers or third party payers to seek
redress of antitrust grievances through private litigation
warrant the substitution of continuing government oversight of
health care activities for the discriminating application of
sound antitrust law.

The dangers of a comprehensive certification/antitrust
immunity scheme are manifest. First, such a scheme would place
the entire responsibility of initially and prospectively
detecting anticompetitive threats and continually monitoring
approved health care activities on the Departments of Justice and
HHS. In light of the breadth of the scheme, analyzing and
processing certification applications could be overwhelming,
impeding the Justice Department’s ability to screen proposed
activities for anticompetitive effects, and diverting its staff
from their primary mission--the detection and prosecution of
antitrust violations and the prevention of anticompetitive
mergers and joint ventures. Competitive harm in such
circumstances is entirely predictable.

5
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The certification scheme provided by S. 1658 and H.R. 3486
also would require unwarranted and continuing government
oversight of an unknown and potentially vast number of day-to-day
activities of health care providers. Government agencies would
have the ability to approve a wide range of individual or
collaborative activities, perhaps on condition that they be
altered in a particular way. In addition, the agencies would
have the power, and indeed the obligation, after certification to
intervene in a regulatory manner whenever they determined that
the complex and judgmental criteria in the bill were no longer
met. Constant monitoring of existing certificate holders would
be required to determine whether a certificate should be amended
or revoked. To effectively administer such a scheme would
require a massive new bureaucracy within the Department of
Justice. Finally, the certification scheme in the bills likely
would impose increased costs on the health care industry as
providers spent substantial sums preparing and filing requests
for certificates for activities that typically raise no colorable
antitrust issues.

NOTIFICATION PROVISIONS OF S. 1658 AND H.R., 3486

Section 6 of each bill would create a notification procedure
whereby any "health care cooperative venture" would be guaranteed
a "rule-of-reason" antitrust analysis if challenged under the
antitrust laws, and any antitrust relief granted against such a
venture would be limited to actual rather than treble damages.
Parties could obtain such protection by affirmatively notifying
the Attorney General of their activities, but in addition many
types of ventures would be "deemed"” to have submitted such a
notification. These include any ventures that have applied for a
certificate of review under Section 5, and any health care
cooperative ventures of a certain size’ among non-institutional
providers who share risks.’

Objections to the Notificatiom Provisions

As with certification schemes, rule-of-reason/single damage
protection via notification for unknown and potentially broad

*For a nonexclusive network, any group including S0 percent
or fewer of the providers in a relevant market and 50 percent or
fewer of the members of any one specialty within that group; for
an exclusive network, any group including 35 percent or fewer of
the providers or specialists in a relevant market.

*H.R. 3486 deems gither ventures below the size limits in
Note 2 supra or ventures wherein providers share risks to have
been notified; S. 1658 imposes both size limits and risk sharing
before ventures will be deemed to have been notified. H.R. 3486
also omits the "non-institutional® qualifier.

6
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categories of collaborative health care activities is unnecessary
and potentially harmful. There is no indication, in light of the
sound enforcement policies applied to health care activities,
that cost-saving or otherwise efficient joint ventures in the
health care area are unusually vulnerable to antitrust attack.

In fact, quite the opposite is clear from the record. There is
no sound reason to extend antitrust protection to joint ventures
that present no anticompetitive risks and that would not be in
danger of challenge in the first place. Moreover, such a
provision could actually increase costs in the health care
industry as the costs of notifications were passed on to
consumers.

A notification scheme such as that set out in S. 1658 and
H.R. 3486 could be harmful to competition and consumers by
providing unwarranted rule-of-reason or single damage protection
to potentially anticompetitive activities. There is no
indication that procompetitive joint activity in the health care
area is being placed at unusual or undue antitrust risk.
Moreover, there is no legitimate distinction between health care
and other industries such that potential treble damages should
not produce the same salutary compensatory and deterrent effects
in the health care area that they do generally.

Absent clear and convincing evidence of aberrations or
abuse, antitrust standards and remedies should not be abrogated
by special industry-specific protection for broad ranges of
activities. Blanket, automatic protection for any "health care
cooperative venture," which is defined in the two bills as "any
activities, including attempts to enter into or perform a
contract or agreement, carried out by two or more persons for the
purpose of providing health care services," and for broad
categories of activities that without any notice at all would be
"deemed" to have filed a notification, would significantly
constrain appropriate antitrust enforcement and deterrence. The
rationale behind notification schemes is to give the government
an opportunity to step in and stop potentially harmful
activities, and the trade-off is that parties who notify are
given rule-of-reason and single damages protection if they come
forward. In light of the thousands of ventures that could
potentially be presented to the Department under a notification
scheme, there is a very real danger that potentially harmful
arrangements would be granted a degree of protection that they do
not deserve, and that could result in substantial harm to
consumers.

CODIFICATION OF SAFE HARBORS

Section 3 of each bill would create several categories of
statutory health care antitrust immunities that are in part
patterned on the safety zones described in the six Department of
Justice/FTC Statements of Antitrust Enforcement Policy in the

7
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Health Care Area issued in September 1993. The "safe harbor"
immunities in S. 1658 and H.R. 3486, however, are broader, and
there are seven categories of exemptions instead of six.

Section 4 of each bill would create a process whereby the public
could submit suggestions for additional safe harbors to be
established by the Attorney General, in consultation with the
Secretary and the Chair of the FTC.

Objections to Codification of Safe Harbors

Statutory "safe harbors" from antitrust scrutiny for health
care providers would be both unnecessary and potentially harmful.
Such protections are unnecessary because the Department and the
FTC have already set out significant safety zones in their joint
Statements of Antitrust Enforcement Policy in the Health Care
Area that inform health care providers of activities that are
clearly lawful. We have committed to continuing review and
supplementation of these Statements, and have complemented them
with an expedited process through which health care providers may
obtain the views of the Department or FTC on specific proposed
health care activities, whether or not they are covered by the
existing policy statements.

The harm that the Department foresees from codification of
health care antitrust safety zones is that it could have
unforeseen consequences and needlessly encumber law enforcement
and development in areas that may require fine tuning for some
time to come. Consumers, health care providers and enforcement
officials all need leeway to adjust to changes in relevant
markets as health care systems evolve and competition and
efficiencies in health care delivery become better understood.
Statutory antitrust immunities are not easily amended, and their
intended effects can be distorted by interpretations of both
statutory language and legislative history. On the other hand,
the articulation of safety zones in flexible, competition-
oriented enforcement policy statements such as those set out by
the agencies last September is a process much more geared to an
optimal outcome for both providers and consumers. What looks
like a perfectly reasonable activity today could have unforeseen
anticompetitive ramifications in the future and, similarly, what
appears to be a problematic activity today may be perfectly
reasonable in the future. Although it is extraordinary for one
particular industry to have a set of specific guidelines put
forth for its benefit, the Department and the FTC have done so
for the health care industry. It would be totally unprecedented
for such guidelines to be codified.!

‘We would also note that some of the particular safe harbors
defined in the two bills are substantially broader than the
safety zones in the DOJ/FTC Statements of Enforcement Policy, and

{continued...)
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* L *

In sum, the Department of Justice opposes S. 1658 and
H.R. 3486. I appreciate very much your interest in the
importance of sound antitrust enforcement and the preservation of
competitive health care markets. The Department is committed to
reasonable and responsible application of the antitrust laws in
the health care area and will continue to work to promote a fair
and competitive health care marketplace; however the broad new
statutory antitrust immunities in these bills could be
detrimental to the goals of health care reform.

This Department has been advised by the Office of Management
and Budget that there is no objection to the submission of this
report from the standpoint of the Administration’s program.

Sincerely.

Anne K. Bingaman
Assistant Attorney General

(...continued)

may protect anticompetitive conduct that significantly harms
consumers.
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.| July 29, 1994

Anne K. Bingaman
Assistant Attorney Genexal
Antitrust Division
Unitad States Department eof Justice
~ Washiagton, D.C. 20530

I am writing to urge the Dspartment to update and .expand the
Stataments of Antitrust Bafore t Policy in the Health Care
Area that it issued last September jointlg with the Federal Trade
Commiesion ("!wc"l. As you know, I have been a strong advocate

o {-] p:uvidini antitrust guidence |t© the heslth care community. I
was enormously impressed with the policy stataments idsued by the
Antitrust Division and. the FIC last September. They dealt wi
prassing issves that had ereated antitruet confusion among health
care sroviders and ocould have chilled new and innovative health
care deala among hospitdls and other pzoviders. The policy
stataments were of great benefit to health caxe providers whe
they woze iasued last Beptember, |and I belleve that updating and
expanding them as soon as possible is needed to continue that

progress.

Thrae separate groups have gontacted me with thelr concexns
about the policy statemants. First, the American Hospital
Asgoociation (with which I have worked ccoperatively since it
first raised the issue 6f antitryst guidance) has indicated that
thare aze four additional areas vhich hospitals require -
antitrust guidance in the near future. They are multi-provider .
network formation and operation; | joint ventures for services and
existing equipnent; ¢fficlency considerations in mexgers and
Joint ventures; and appliocation of the state aoction dootrine to
deals involving hoapitals. I fedl confident that the Antitruat
Division will e able to provide spasdy additional guidance t¢
hospitals in these arsas through| policy statementa.

Sesaond, I have also been coptacted by a number of non-
physician provideras, They have ragquasted that the policy
gtatemaents be zevised to specify that they apply to deals
iavolving aurses, nurse-anesthetists, optometzists and other nene
phyeician providezs. This seams| tO De a request that can be
accommedated easily. '

Thixd, I haves besan coutaetég by a number of my oa;lcnqu0+
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about expanding the policy stategients to address the special
needes of rural hoapitals and other providers. Rural provider
have requested that additional illustrative examples be included
in the policy statements to dealiwith the antitrust Questions
that arise in sga:soly pogulutcd areas of the couatry, including
small towns. They have alsc requested that the Antitruet

" Division and the FTC davelop & plan to disseminate more widel
the updated policy statements ng rural providers. That eoyld
be accomplished in a variety of ways, including cleser '
coordination with the Department of Health and Human Service’
O0ffice of Rural Mealth. However, I would appreciate any other
recommandations that yeu night h4ve on ways to get the policy
statements into the hands of moreq zrural providexs. '

e with this matter. I look
ated and expanded poliocy
ers.

Thank you for your assist
forwazrd te working with you on
statements for health care pzovi

¢
Subocmmittee on
Antitzust, Monopolies &
. Business Rights

CC: George J. Mitchell
Edward M. Kennady
Patrick J. leah
Thomas A. Daschle
Tom Harkin :
James M. Jefforxd
John H. Chafee

fna © WAAGAD WM WAMT Mt ARIAA  HA &7 1A
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Office of tha Assittans Anorney General

The Honorable Howard M. Metzenbay

Chairman .
Subcommittee on Antitrust, Monopq
and Business Rights
Committee on the Judiciary
United States Senate
washington, D.C. 20510

Dear Mr. Chairman:

Thank you for your letter of
urge the Department to update anq
Antitrust Enforcement Policy in t
issued jointly with the Federal T
1993. A8 your letter reflects, t

Washingion, D.C. 20530
m
lies
July 29, 1994, in which you

expand the Statements of
he Health Care Area that it

with a number of issues that had
care community and the agencies a
unwarranted antitrust uncertainty
joint ventures, and other joint c¢
serious competitive problems. 1In
significantly further the goals ©
and access at lower costs, increa
and reducing-costs in the health

rade Commission in September
hose policy statements dealt
een identified by the healt

warranting guidance to di

h
pel

that may be deterring mergers.,

nduct that does not presen
eed, such activities may
improving health care qua

ity

ing innovation and efficiency,

are sactor.

We have been informed by repkesentatives of health care
providers and other interested grpups that our policy statements

are serving their intended purpos
uncertainty and providing greater
application of the antitrust laws

e of reducing antitrust
‘clarity with respect to th
in the health care area.

he
of

agencies have not challenged any hctivity falling within one
the "safe harbors" in those statements, nor are we aware of any
private cases challenging such acrivities.

As you know, health care delivery systems and markets
continue to evolve, emphasizing the need for careful, continuing
attention to antitrust enforcement policy in this crucial sedtor
of the economy. Recognizing this, tha agencias have continugd to
meet with interested members of the health care community to

consider possible revisions to our existing policy statements and
additional statements covering other health care antitrust
issues. We have benefitted greatiy from the suggestions of many

in the health care community over!the last few moaths in thi

{
l
i
|
I
!
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regard. We fully intend to revige and update our policy
statements, and are nearing completion of our first effort to do
so. I expect that new Department of Justice/Federal Trade
Commission health care antitrust enforcement policy statements
will be issued very soon.

Our September 1993 statements covered a number of important
areas identified to us by health|care providers: hospital
. mergers; hospital joint ventures|involving high technology or
other expensive medical equipment; physicians’ provision of
information to purchasers of health care services; hospital
participation in exchanges of price and cost information; jolint
purchasing arrangements among health care providers; and
physician network joint ventures Notwithstanding the breadth of
the 1993 statements, however, we recognized when we released them
that additional-antitrust guidan e might be warranted in th
areas they covered, as well as in other evolving health car:L -
contexts. The comments and suggéstions we have received from the
health care community since the jssuance of our September 1993
statements have provided valuable input in this regard.

Your letter notes concerns regarding additional policy
statements expregsed to you by the American Hospital Association.
We have been working closely with the AHA as to how best to

~ address. the issues that are important to hospitals in partichlar.
and I believe that we have made substantial progress in _
-addressing those issues., Your l¢tter also notes concerns
expresaed to you by non-physiciaid providers that the policy
statements should appropriately be revised to specify that they
‘apply to such providers as woll.i These same concerns and

racommandations hava been axprasged dlrectly to us, and I believe
that they have merit. Finally, your letter notes contacts b

your colleagues about expanding the policy statements to address
the needs of rural hospitals and.other providers. We are acutely
aware of rural providers’ concerns about the application of
antitrust pr;nciples in rural settings. Rural providers ha
requested additional illustrativé examples of the policy
statemants as they apply in sparsely populated areas. Addrersinq
the desire of rural health care providers for additional
antitrust guidance through illusirative examples is but one
example of our current efforts t¢ update and expand our health
care antitrust enforcement policy statements. We agree with you
that widespread dissemination of iour policy statements in rural
areas is vital and will work to ?ccomplish that goal.

I would also note that we have met with representatives of
other members of the health care{community, including the
American Medical Association, regarding their suggestionl for
revisions or supplements to our ?olicy statements. I believe
that a number of the suggestions.that we received also can b
accommodated by our current effott to update and expand thes
statements before Congress passe$ health care reform legislation.

2
|
|
|
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Thank you again for your thoughtful letter. The Department
believes gtrongly that sound, rdasoned antitrust enforcement is
the best way of preserving and romoting competition in thi
crucial and dynamic sector of the economy. We are committed to
and well along the way toward issuing revised and updated health
care enforcement policy statements, and we appreciate very much
your continuing strong support of our efforts.

Sincerely.

Anne K. Bingaman _
Agglstant Attorney General
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Honorable Ear] Pomeroy
U.S. House of Representatives °
Washington, D.C. 20515-3401

 Dear Congressman Pomstoy:

It was @ pleasure speaking with you Friday rogmmg H.R. 9, the Insmance -
Competitive Pﬂcing Act of 1993. We have reviewed this bill and agree with the posiuon
enunciated by the Justice Deparument in the attachsd letter.

By making antitrust laws gcnmlly appllcable 1 the insurance industry. we bclieve
H.R. 9 would 'promote competition and enhance econamic efficiency. The "safe-harbora” set
~ forth in the bﬂl would permit the continued sharing of a variety of historival loss-related data
and other lnformation critical to the evaluation of risk. However, the bill would prohibit .
collective insurer determinations sbout the cost of future lossss after a short transition period.
“Thie would promote price competition among insurance compmies and discourage anti-

. compeutwe agtivity.

H.R. 9 would lay the foundation for a more flexible and dynamic insurance industry.
It would promote price competitiun, which would benoﬁt the American consumey,

Thank-you again for shnrlng yOUr views with me regarding this bill, I want 0 umo :
‘'you that OMB and White House staff took a "fresh” look at this, and comulted wlth l
lmowlegeable Justice Dopmmcm officials, as you suggeeted

Sincerely.

Christopher Edley, .
~ Associats Dlmtor for .
Gmeul Governneat and - Plnnnna '
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- The Honorable Jack Brooks

Chairman
committee on the Judici
U.8. Houss of Representatives L

whahington. 'D.C. 20515
Daar Mr. Chairmnn:

: I em writinq in response to your request for the views of
the Department of Justice on H.R. 9, the Ingurance Competitive
Pricing Act Of 1993, as reported tavorably by the Subcammittee on
Economic and Commercial Law., As Assistant Attorney General
.niggcmnu testiflied before the Subcommittee oa July 29, 1993, the
Adnminigtration :upgortc @ narrowing of the current broad
exemption for the business of iunsuzance in the McCarzan-Perguson
Aot bo-tere-Giseiviiy-oreftol-probootion—bersotivivieos—shat-ere
denanotsah&y-’ooee-potLs&u-—lnd-oconanbocii,-oéiteioabr-ﬂououor '

The Deparcment of auatice bolitha
Yy the Subcommittee is an appropriate
rrow the current broad antitrust

a8 reports
alance of the need to
_ l/ﬁ 7 exemption for the busg

che nccazran-rcrquson axenp:ion for the businesz of
1nsnxunce to the extent that such business relates to the
provtuion of health benefits.

Like M. a. a8 inttoduced.-tho »ill as reporLed would narxow
the gurrant antitruat sxemption for the business of insurance. '
It differs in form from the bill ae iantzoduced, however, inm that

-4t simply mpplies the antitrust laws to the buainess of
'insurance, except for certain categories of conduct to the axtent
that such conduct is regulated by state law. This formac is
similar to that of the current exemption and provides, we
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'believe, & workable way to marrow the exemption
,eoaduce vithout ctalting unnocacclty unco:tainty.

specified

Section 3 o£ tho bill lotl forth rulea of . consttuction to
clarify the intant and the effect of the legisdlation. Ome such
Tule Droserves the legal standards applicable under the existing

‘MoCarran-Perguson Act with respact to coadpyct in the bill’s "safe

harbors® {categories of wonduct that will /remain ‘axampt from the
antitrust laws to the extent regulated by stete law). Another

rula of construction preserves the current provisions relating to B
‘scts of boycott, coercion or imtimidation in section 3 of the

UcCerran-Ferguson Act. 9till another preserves the svailabllity

of the state action defense to persons engaged in the business of .

insurance to the same extent such defense is available to other
parsons. Other rules of coastruction preserve existing state
taxing and zegulatory authority as provided in section 2 of the

MoCarran-Perguson Act, and preserve antitrust 1mmnn1tiea that may
- be applieablo under other laws. _

Section 3 of tha bill ‘would etfeutlvaly narrow ﬁhe ourrant

 antitrust exemption for the business of inpurance to ocertain

‘*gafe harbors" specified in the bill. BSafe harbors are provided
for joint oconduct- involving the gcoliection, compilation and

. dissemination of historical data; the determination, using.

standard actuarial techaniques, and 4issemination of & loss
developmwunt factor or developed losses; the develo t and
dissamination of stendard policy forms. provided that there is no

agreament to adhere to such forms or to require adh'runce to such-

forms; the provision of insurance through public necessity market
mechanisms (often zeferred to as assigned risk pools): the
provision af insurance as & historic underwriting capacity risk
poel (certain °grandfathared” pools specified in the Dill); the
developmant of or participation in certain spacified fire
iaspaction programs; and the davelopment of or participation in a
program, pursuant to a worker’s compengation insurance plan filed
with the state entity that regulates the businags of insurance
under gtate law, Lo Measure an employer’s experience with respect

. to occupdational accident or iliness of its employees. against

cottparable experience of other employees and to make &

‘modification for an individual employer based on such

comparisous, if an afficccd enployer has a reasonable opportunity
to appeal a determinat under such a8 program to a government
agancy. We dbeliava that these aazc harbors are well-considezrpd

and appropriate.._ f‘

The b111 also providas. during a 2 year ttnnsicion period
beginning on the affective date of the bill (1 year after the -

-4ate of epactment), a safe harbor for conduct that consists of
. making an agreement or engaging in joint conduct to determine or
. dissaminate a trend factor (an adjustment to Geveloped losses to
. sooount for any changa that is antjicipated to affact losses). It
'fuxthot ptovido- thut .ubloquent to tho ttansition porzod. the
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affiliated with a person engeged in) providing insurance shall be
preasuned not to vioclate the antitrust laws. While we do not

. believe that trending should be permanently safe-harbored. we

have no dbjection to Lhe transition pericd in the bill during

which trending will romain exempted from the application of the

antitrust laws.

~ Beotion 5 of the Dill provides that the Attoraey General
shall issue a "business review letter” (a statement of the
Department’s antitruet eaforcement intentions with respect to
spacific conduct) in response to a written request by any person
engaged in the busineses of insurance with respect to the

"aotivities of am underwriting risk pool im accordance with 28

C.F.R. § 50.¢ {describing the Department’s business review
t::cadnro). The Department’ already provides guidance to the

urance and other business communities through the yse of the
business review procedure contained im the Code of Fedaral
Regulations. We will be sensitive to tha neads of insurers and
others anffected by the passage of N.K. 9 in responding Lo
requests £or business revisw letters that they may submit
pursuant to that procedure. We are, however, firmly opposed to
statutorily invaking the Department’s business review procedure.
There is no nesd to Ao 8o yiven the Department’s longstanding
business reviaw policies and procedures. Moreover. a statutory
provision could ancourage unnecessary business review requests .
that otherwise would not be made and that could be costly both to
the industry and (o the Depsrtment. And private antitrust '
counsal are also available to advise the induatry on spacific
poeling practices, guided by the business raviaws issuad by the
Departmgnl in the normal course. - Fioally, business revigws are
not currently provided for by statute., and such a provision in
cCarran-PFerguson reform legislation would sec a dangerous
precedent for similar provieions in other areas where the
affected industry argues that some lavel of gntitrust uncerctainty
warrants aspeclsl considaration. : -

Aside fzom this important objection, we believe that H.R. 9

ag8 Teported by the Subcommittee 18 8 highly workable solution to.

the long-debated issue of MoCarrau-ferguson reform. We thank the

- Committea for the opportunity to contribute to this historic.

legislative effort. Wwe look forward to continuing to wozk with
you on this legislation .through its successful passage and '
enactment into law. . -

,;udipdndenc- urchase of & trend :nctoi by a peraop-cﬁqgvcd io the .
business of insurance from a person not engaged in (and aot '

’
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This 'I_?cpatr’.man't nas been advised: by"tho Office of -Management
-and Budget that thare:is no objection to the submissioa of this
Teport from the _,st.andp_oigr. of Lhe A.dminilura:ion‘s' program.

Sincarely,

' pheila P. Anthony |
. Assistant Attorney Genaral -

-
. [
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