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COMMITTd ON 'THI JUDICIARY 
-WAsHINGTON. DC 2011o-1271. 

W'UlJ" 29, 1994 · 

AM• i. Bingaman _ 
A9•1•tant .lttoznay General 
Ant1 tnat. Division . 
traitad State• -Deputmiant. of 3\lsti • · 
W••hin;ton, _ J>.c. 20530 . _- -

M• Ke.•~~licy Statements 

Daar ~dilan1 · 

-- I am w.riting to w:ve th• Dip _Z't:ment. to update and ·•X»&ftd 
statement• of .Antitrtat &afoze-. :t Poliay in th• Health CaJ:'• 
Area_ that it 111ued la1t lapttmbe' jointly with th• recta.cal ~r de 
CC111111111ian ("fTC•), Aa you Jmow, t .hava ~nna at:ron; ad'V'ocat 
!01: .-pmv1d1n.g antit.n1t. pLcluoe o th• llaalth aare oomaAJ.ty. I 

_ wa• enc.no~1ly J.alpl'•••8cl with the. pol.icy •ta~ent• 11·1uad ~ 
Ant~ t~•t Division and. the l'!C la t Sep~emb•r. -'!hey dealt· wit -
·pn11!n; 11aue1 th~t h&d·anated t~tn•t.oontua1on ~f haa th 
aa:e p~oyJ.d•r• &ftd could h&Y• chi lect new and innovativa ~eal 
aaza -aeall · -.mon; .ho1pi~l1 and · ot •r- PJ:'.0~1dllre. 'lh• s»oU.cy - -

-•tatmat:e waz-e of gr•&t.2' .. f1t o health oa:re s=e>v!den when -
they were -118\\~ .last 8•Pt•m1'•r, nd. x ·believe that uPciatin; 
axpandin; th• a11aon a1-po111bl _11 needacl to continue that 
pzo;re1•'• _ 1 · _ _ 

. three 1eparate q:oup1 have cbntaO'ted:ma with U.ir oozice • 
about th• _·poller _·1tatement•. r~1t, _ ~· beriean Eo•pital · 

-M1oaiatton (v1t.h whi_ch' .r have _ z:ked aooper&t.ivaly •inae J.t 
!lr•t r•1•ed th• illue ·of -ant.it --.t vuidana•) has indioated th t 
th•:• ue four adcli'.tional a:aa• which hoa;itala ra;u1%• - -
&fti:J.~ru•t·guJ.danoe-1n th• neu f.Jtue. ~hey ar• ault!-prov.tda 
network to:mat1°". and oteret!.otU 'oint ventuna io~ eezivice1 • d 

- existing ·equipaentJ •ffi.aienay a nsiclerat1on1 ~n ma:i:oer1- and . 
jo.f.nt YentU••J _and·applioat1an qt the 1ta~• aatJ.on do~trin~ _ 
deal• in•~lv.S.n;. hoepital_a• · .I fa41 ccn_f1d'1't that the Antitn• 
Di'lil,$.on Will ()a able t.o p~OYide /apeedy· .c!dJ.tional quid&AOI t -

_ hoapitals -in th••• araa1 tl\;QUQ'~ poU.cy •tatuent1. _ 

-, _ Saaond, t )wve &110 ~een ooi~aatecl by 'a number of na~• . -
pl\yaic:iaa providers I !'her ~·~ aqt.te•i:ed that the policy 0 

etatmnenta .b•. z•vi••d 'tO . 1pe~i_!y that they apply to d••l• 
!nvo~•in; nur•e• 1 nurse•an••th•t eta, optomet:L•~• and othe%. 
phr•ician p:rovid•r•. ~1• •eeui to ~· a re;ueet that oan be_ 
aeoommodatad eaaily. - , - \ · . 

- Tbiri~ % have been contaote~ by• nwnhe.r of-my colleague 
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about· expanding the pol1oy etatam nti to,addre11.th• 1peoial 
neede oc·:ural hospital• and oth• provide:1. Rural p;ovidei-1 
have r~••t•d that ~ddltional il uatr~~1v• example• ~ 1.nclud d · 
in t:he Clie1y 1ta.temanta:to dNl th·t:.he antitrust qv.••tions 
that •:r: •.• in.· •p,riielJ' POP11l~ted .- ~· o! t~e co~uy, inaludi I' 
1mall town•• . 'They have al8o :req1.1 1ted ~at. the ~ti~ru1t . · · 
DiYiaion and ~h• FTC develop a pl n to dlaaamina'te mor•·widely 
the· updated pol~cy .1titaent1 use cj ziµral p:aeov1ders~ 'l'hi.t cou d. 
ba aocompli1hed_ in a va.r1ety of " yl 1 inoludinq clceer .· . _ 
coordination with th• Department f Health and Rwniln Service'• 
Offie• of Rura~ Health,' Bowe•er,. J: w~ld. appreciate any.othc 
Z90QIDll\eDd&t1on1 _that ·you mi.;bt ha • en waya to vet th• palicy 
autemen-ta ll'.'to tha hand.I ~f SDC?Z:. ~al providers, .. . 

,'l'hanJC_you foJ: you~aaaiait&nc, with th1a matt~. I lco]c· 
:forward to wozillingwith you o,nu.p at~d ancl expanded po1Loy 
atatlll\Ute · for hHl th ca:• ~avid zi1. · . 

.. . 

CC• · c:eo:ge J .. Mitchell 
ld1'&rd x. Kennedy· 
Patrick J. i..eahy 
'l'hcnn&I A.- D••ahle Tam Harkin · 
.TD9• x. ~•!ford• 
John H. ~ha~•• 

ard x. 
hai:man, _ 

sui,oomm.tt•• Oft . 
.lnt1tru1t, Monopoli•• '· 
lu•in••• Rights · 

,_. 

,,.· 
·"' ,,,· 
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The Honorable Howard M. Metzenba 
Chairman 
Subcommittee on Antitrust, Monop 

_and Business Riqhts 
committee on the Judiciary 
united States Senate· 
washinqton, D.C. 20510 

Dear Mr. Chairman: 

. U.S.. Depaitment tA Justice 

Antitrust ·DiviSion 

~.D.C.2tlll'J 

Thank you fo~ your letter o JUly 29, 1994, in which yo 
urge the Department to'update ancl expand the Stat~ents of· 
Antitrust .Enforcement Policy in the Health care Area that it 
issued jointly with the Federal ·trade.commission in Septembe 
1993. As your ·letter reflects, hose policy statements c;ieal 
·with a number of issues that had· been identified by the heal h 
care community and the agencies s warrantinq quidance to .di pel 
unwarrant'7d antitrust uncerta.int that may be deterrinc; mer; 
joint ventures, and other jo~nt onduct that does not presen 
·serious competitive problems. I deed, such activities may 
sir;nificantly further the qoals _ f improving health care qua 
and· access at lower costs, incre sinq innovation and effici 
and reduciJ'l.9' costs in the. heal thtcare sector. . . · ·, . ·· 

. we· have been informed by re resentatives of health car 
providers and other interested q oups that our policy stat . 
ar.e · servinq. their intended purpo e of reducinq antitrust 
'Uncertainty and pz:ovidinq qraate clarity with respect tot 
application of. the anti.trust law in the heal th care area .. 
a;encies have not challenged any activity fallinq_within on 
the "safe harbors" in those stat ents, nor are we aware of 
private cases challenqinq such a tivities. 

As you know,.healthcare de ivery systems and markets 
continue to ev.olve, emphasizin; he need for careful, conti 
attention to antitrust enforcem~t policy in this crucial a 
of ·the economy. Recoqnizinq thi.,. the aqencies have con~in 
meet with interested members of the health care community t 
consider p'ossi,ble revision~ to oiir exi'st·inq policy· statemen s and 
additiona1·statements coverinq o~har health care antitrust . 
'iaaues. · We have benefltted qre.a ly ·from, the .suggestio~s of many 
in the health care community ove the last few months in th s 
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Thank you aqain for your t uqhtful letter. The Depar ment 
believes strongly,that sound; ·re soned antitrust enforcemen is 
the best way of preservino and Piromotinq· competition in thi 
crucial ~nd dynamic sector of th,&! economy. we are committe to 
and well alonq the way toward issuinq.revised and.updated h alth 
care enforc~ent policy statemen~s,· and we appreciate ·very uch , , 
your continuinq st~onq support olf our efforts. · 

cerely, 

e K. :Binqaman 
istant Attorney General 
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reqard. · we ful:ly intend. to ravi e and upd.at·e our policy 
statemen~s, and are nearinq comp etion of our first effort 
so. I. expect that new Oepartmen . of Justice/Federal Trade· 
Commission health care antitrust enforcement poiicy stateme 
will be issued very soon. 

Our September 1993 statemen s covered a nwnber of impo 
area~ identified· to us by health care pr6viders: hospital 
merqers;hospital joint ventures involvinq hiqh technoloqy_ 
other expensive medical eq\iipmen ; physicians' provi•ion of 
information to purchasers of'hea th care services; hospital 
participation in exchang~s of pr ca an.d· cost information; j 
purchasinq arrangements amonq he lth care providers1 and 

. physician network joint ventures :Notwithstandinq the. ·brea th of 
·the· 1993. statements, however, we recognized whe~ we· release them 
that additional antitrust quidan e miqht be warranted in the 
areas they covered; as well as i other evolvinq health care 
COfl:texts. . The comments and suqq stions wa have receive,d fro the 
health care community since the ssuance of our September,19 3 
s~atements have provided valuablt. input in this reqar~. . .· 

Your letter notes conc~ins ieqardinq additional policy 
·statements expressed to youby t e Amer.ican Hospital Associa ion.' 
We have been workinq closely.wit the.AHA as to how·best to 
address ,the issues that are impo tant to hospitals .in partic lar, 
and I believe that we have made ~Ubstantial proqress in . 
addressinq those issues. Your 1 tter also notes concerns. 
expressed to you by non-physicia, providers that the policy 
statements should appropriately l)e revi~ed to specify that t 
apply to such providers as well.j,. These same concerns and 
recommendations have been expres ed directly to us, and I be 
that they have merit. . Finally, 1our letter notes con.tacts b 
your. ~olleaques about expanding 'he policy statements to add 
the needs o~ rU.ral hospi t~ls. and other providers·.· we are ac 
aware of rural providers' con.car s about the application of 
antitrust principles in rural se tinqs. Rural providers hav 
requested additional illustrativ examples of the policy 
statements as they apply in spar ely populated areas. Addre 
the desire of, :rural health· care providers for. additional 
antitrust guidance through illus~rative exampl!i&·is but one . 

. example Of our current efforts tq update and expand our heal h 
care antitrust enforcement policYj statements. we. aqree with you 
that widespread dissemination of bur policy statements in ru al 
a;e_as is vital and will work to a~complish that qoal . 

. I. would also note that we ha~e met with representatives of 
other members of the health care-~ommunity, includinq the 
American Medical Association, re;.rdinq ·their suqqestions fo 
·revisions or supplements tp our pbli.cy statements. I believ 
that a n\unbe·r of the suqqestions ~hat we received al-so can .:b 
accommodated by our current effori to update and expand thes 
statements. ' 
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Amendment to H.R. 3800 

. Offered by 

Page 980, after line 16, insert ·the following (and 

make· such techni~ and conforming changes as may be 

appropriate): 

1 

2 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

Subtitle G-Application of the Anti· 
trust Laws. to Health Care Serv· 
ices 

SEC. S801. EXEMPTION FROM ANTITRUST LAWS FOK CER­

TAIN COMPEnTIVE AND COLLABORATIVE 

ACTMTIES. 
' 

{a) EXEMPTION DESCRIBED.-An activity relating .to 

the provision of health care services shall be exempt from 

the antitrust laws if- . 

(1) the aetivit1 is within one ot the categories 

of.sate harbors desen"bed in·subsection (b); or 

(2) the actMtr .is Within an additional safe· har­

bor designated by the Attorney,: General under sub­

section { c). 

(b) SAFB HARBOBS.~The following activities are 
I 

safe harbora for purposes ot subsection (a)(l): 

(1) Acm"1TIES OF MEDICAL SELF·REGULATORY 

ENTITIES.-. 

' I , • 1114 (5:43 D.lft.) 

. ~.:.... . . : ;,, 
·.··.'· P.02 . 
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2 

(A) IN GENERAL.--Subject to subpara-

graph (~), any activity ot a ,medical selt·regu· 

·. latory entity relatiq ·· tO standard setting or 

standard enforcement activities that are · de­

signed to promote the . quality of , health care 
. . 

provided to patients .. 

... ·.~.; 

. .... ,,, 
_.,,.·· •' 
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2 

3 

.4 

s 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

.. 18' 

19 

20 

21 

22 

23. 

24 

...... --~ ~ ...... , ...... ,_," 

3 

the mont.h in which the . information is provided;. 

and 

(C) .if the results of the survey.are dissemi· 

nated, the result.a are aggregated in a manner 

·. that · enSurel . that no recipient of the result.a · 

may identify the prices charged, reiinbursement 

received, or compemation and. benefit& paid by 

any particular provider. 

(3) JOINT \"ENTURES FOB HIGH TECHNOLOGY 

AND COSTLY EQUIPMENT AND SERVICES.-.Any ac­

tivity of a health care cooperative venture relating to . 

the purchase, operation, or !Jl&rketing ot high . tech· 

nology or other expe~ve medical equipment, or the 

provision of high cost or complex ·services, but . only 

if the number ot participants in the Venture does ~ot 

exceed the lowest number needed to support the ven· 

tu.re tc>gether ~th any other providers for whom the 

participation in the venture . is the only means ot ob­

taining or operating such equipment or providing 

such services. 

( 4) HOsPITAL MERGEM.-Act.ivities. relating to 

a merger of 2 hospitals if, . during the 3-year period 

preceding the merger, one of the hospitals bad an 

average of 100 or tewer staffed beds and an average 

. ' : ,· .. ::- '· ~··· ~~ . ... : .·.-~.;" 

P.04 . 
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1 

2 

3 

4 

s 
'6 

7 

8 

9 

10 

11 

12 

13 

14 

-15 

16 

17 

18 

19 

4 

daily . inpatient census -of less than 50 percent of 

such beds. 

(5) JOINT PURCHASING ARRANGEMENTS.-Any 

joint purcha.siDg - an-angement amoq health care 

providers if~ 

(A) the purchases under the arnmlement 

represent less than 35 percent of the total sales 
i 

of the product purchased in the relevant market 

area; and 

(B) the amounts· paid under the arrange.. 

· men.t represent less than 20 percent of the total 

revenues of the supplier of the product pur· 

chased. 

(6) PHYsICIAN NETWORK JOINT VENTURES.- · 

Any activity of a physician network joint venture 

comprised of ~O percent or less of the ph1siciaJJa in 

each p~ician specialty who practice in the ·reteva.nt 

geographic market ·and share substantial financial 

risk. 

20 (7) NEGOTIATIONS.-Activitiea consisting of 

21 

22 

23' 

good faith negotiations to cany out my actnity­

(A) descn"bed in this subsection; or 

(B) within an ·additional safe harbor des-

24 ignated by the Attorney General under sub-

25 section (c) . 

.1ua111 1. , 9M f!S~ o.m.1 

···;· 
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6 

1 ~nerll (in comulta.tion with the Chair .of the 
'' 

2 · Federal Trade Commission) shall publish in the 

3 Federal Register proposed additional safe har· 

4 bors for purposes of subsection (a){2) for prO-

S viders of health care .services. Not later than 

6 180 days after publishing such proposed safe 

7 

8 

9 

10 

harbors in the Federal Begist.er, the Attorney 

General shall issue final rules establishing such 

safe harbors. 

(2) CRITEBrA FOB SAFE HARBOBS.-ln estab-

11 lishing safe harbOrs under paragraph (1), the Att.or-

12 ney General shall take into account the foJlowing: · · 

13 (A) The extent to which a competitive or 

14 collaborative activity Will accomplish any of the 

15 followllig: 

16 (i) An increase in access to health· 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ 1, 1994 <1:'3 ~m.) · 

ca:re services. 

(il) The enhancement -of the quality of 

health care &erviees. 

(iii) The establishment of cost effi­

ciencies that will be passed on to consum­

ers, including economies of scale· and re­

duced transaction and administrative costs. 

(iv) An increase in the ability of 

health care facilities to provide services in 

. : ~ · . .' 

P.06 I -
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The infonnation contained.in this facSimile is government privileged and ~nfidential information intended only 
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i'ecipient(s), you are hereby notified that any dissemination, distribution or copying of the teleeopy is strictly 
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Office of Assistant Attorney General 
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P.\'8\BIMM\llOOD-OOI 

Pap 83$, m tlJa table of ecmtenta cf title V, ltrike 

ibl ti.em relarini to llGdcm 5501 a.t the falhnriDI; 

a.. llOl. ilbai1 ma 
8& l50'l, Bahl fl H sft ..... t: ...... 
I& U06. NH :Lee ... ......-, fl IYs i9l wlm u:· 1'11 ...,. ri* , 

: plllaJI , I 
.. uaa. ........ . 
... llOI.' .......... ftPCll'. 
a.. UOT. rs 1i. .... 

Be.Pm$& cm pap· 9'79, strike line 21 uid all that 
: 

foilaira ~p line 18 OU pap 980, W imert the fol• 

lowiq: 

1 SBC. ll01. SBOJtT 'l'lTLZ. 

2 Tbil ~subtitle may be cited u the "lDsurane• Com· 

3 petitlft ~~of l9,94t'. 

4 DC. un. !RULES OF CONSTRtJC110N. 

5 Thi ~mdmenw made by tbia aubtitl• preaerve-

6 (1) the proviliona relating to s~ taxing and 

7 repl&torY autharitf m aectian 2' of the Act of itan:a 
i ' 

'I 9, 19'5 (59 St.At. 34; 16 U.S.C. 1012), commoXlly 

9 lmm 11 t.be KcCanu-Fergaaon ~ 

Jlaf 17. , .. It .. ~) 
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2 

3 

4 

s 
6' 

7 

8 

9 

10 

11 

12 

13 

14 ' 

1! 

16 

17 

2 
(2) ihe1 &'Vlilahility, to· persom. enppd m the 

'b'Uineaa ot lmmnce, of' tbl Geftnaa ot Sta.t.e action 

m the ume! m•nner ad to the aame aunt u IUCh 

-detense ia &"8.ilable t.o otbC peraou; 

(S) ~- aw.iJabiliT:1, to -perscms ezzpp<l in the 

.b-.. ot1imvance,. ot IZ11 utitnat im=umv or 

· defense that D11f be ~lishle under law other th8ll 
' ' ' 

the Moe&mm·Ferpson ADt; 
I 

( 4) • Jepl ltanda:da applicable \lnder the 

14cC&mD·~arpaon Act,' u m dect before such Aet 

1a amazided bf tbis subtitle, to all conduct deBCr'l"bed 

m. tlle safe :hlrixn fomid m subparqrapbs (B), CC), 

{D), aZLd fE) of lel!tian 2(b)(l) _ of the McCamm-
' ' 

Ferguson Act, u am.ended by this subtitle; and . 

(5) ~e provisi0111 relating to bo~, coercion, 

or intimidation in aection S(b) of the McCam.n-Fer­

guson Aet.! 
18 SEC. aoos. ~MINTS. 

' 

l9 Section 2 pt the ACt of March 9, 1945 (59 Stat. 84; 

20 15 U.S.C. 1012), comm°* known as the McCarran·Fe:-

21 1W10D ACt, is •aided...;.. 

22 ( l) ia subsection (b )~ 

n !A> b7 strikmg "= ~,, and all tb&t 

24 toll~_.throulh "la.w." and ime:rtinr the follO'tt'-
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a 
1 "IDlpt .. tollowia: 

· 2 ''(l)W Tbe' atitnllc l&WI aball be a.pplieable 

3 

4 

to tbe buiilim of ~ ,GDept u pnmcled m 

.nbp&rappba (B), (C), (D), IZl4 (I). 
I . . 

S . H(B) ~ antttn.n· laws lhaJl not be applic•ble 

6 to aoadDcst /tb&t CIODliltl ot matm1 m ·acreement or 
7 a ... -st-a. iii, • :_. candwst­.... ~ :JOw" . 

I. 
g aemtn•te biltorbl data; 

10 "(II) to c!evelop procedute1 to collect, com· 

11 · pile, c'a•ift," or c1iseemin•tt historical ~ ar 

12 ~'(DI) to ~ tbat hiltaric.al d&t& ia &CCU• 

13 . rate end oomplete; 

14 11(ii) tO ~ uamg·ltul&.rd 84t11&rial 

lS ~qua, ar cliuemmate, a 1088 development 

16 factol' or developed 101111; 

11 ; "{iii) to develop or dissemix111te a 1taadarcl 

1 a ·insmuce pollc:f form (mclu&q a st&Zldard ad· ' 

19 dendu.m to an iDiu:&Dce. poliey form ud stand· 

20 a.rd!tarminolo1:r in &A izlsuraDce policy fonn) i! 
r . 

:Z 1 . such agreement ct joint oonduei does· not izi. 

l2 clu~e an agreement to adhere to such~ 

23 tQZ10., or to nqujn adherence to aucb atanclud 
.; 

24 f~ ~ept that the tact that 2 ·or more per· 

- ' . 
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' ' 
1 aona ~- -m the balm• ot innrlnce ue 

2 such cta.nd&rd fot m 

3 1 "(I) lhall ~oi 'be sdSciant iD itaelf t.o . ' 

4 ~-a &diag'tlaat aa a;reement to~ 

5 bare, Qr to ~ adberenoe. to -l'Qch 

6 ~ farm msta; aDd 

7 I "(II) ma1 be uaecl oDl7 tor tbe pur-

l po.e ot aupPlementmr or cplain"'g mreet 

9 tfidenee of the a:inmae ot an agreement 

10 tc> ·ad'bm, or to req\1in adhereDO&, to neh 

11 atendazd form; 

12 '~(iv) to c!imlop or djaeemina.t.e, for use in 

13 pr0'ridmr iDaWaDce in a State, a manual that 

14 - ia 5ed, befare cli.uemjn•tio~ wlt.h the State en-

-15 titf that reeulates tbe business of iDsun.nae 

16 undet St.ate law, if' meb =auual includes omy-

17 "CI) info~tion and conduct d• 

18 acribec! m elauaea (i), (ii), and_ (iii),- iDclud· 

19 mg rel&tmty !Actors; 

20 "(ll) during the transition period, & 

21 : trend factor or information: io -which & 

22 : trend factor has been applied, to the meut 

l3 :pmZuttsd under subparaeraph (C); and-

24 "(DI) expl&Datioas and instructions 

2S ·; tor usmr the manual (or any of the infer-

' -

Jll'/ 17. , ... ca:-e •·"") 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

' 13 

14 

1.5 

16. 

17 

18 

19 

20 

21 

2l 
23 

24 

25 

Bl562-t 

& 

••tiGD. ecmtame4 m ~ m11mal), if IUcA 
' 

~ • jom oonc1nnc. ·doea noi m· 
'1ud6 ID ..... &mOJll oampetitara to 
. •. 

~ ar to riquirt ~ t.o Wtf ot . .· . 

Rah aplanaticma or m.tnaQou; 
I 

0 (v) to proride mnnz.. pwn&Dt to ·a 

puhl$c necaaity llmktt ftltlCh•nie; . 
· "C'ri>, to pma. mavance u a biatorieal 
• i 

. ~ aapaoiiJ risk pool; 

; "(vii) to admiJdat;ar a public mceutt, mar- · 

keti meebanjm in a 8tat;e, pvau.a11t to tbe au· 
. ' 

thdrir.atiOJl ot Del UDdsr the nparvilion of aach 

. . . State, it all persom who provida iDaunmat m 
auph State purnu.t to mah m•h•niWn. and all 

peliaoca seem, to obt.ai: insuraDce through 

~eh mechanism, have & reaaon&ble. opport:um~~ 

iQ appeal detennillatiOGI aJfect.mr them co a 

F.Ven=eutal e=itr, 

. ''('viii) to develop or p&rticipa.te in a pro· 

gram to inspect oommercial buildinp and· 5re 

protection tacilitiea, a:Dd evaluate SoVmlmmt 

~uildlng code requirement.a a.ud e!1forcement of 

~ch requinmezita, to cletanm:ce tbe likelihood 
•: ' 

;and ~tial met ot Jou due to an, wind. 

!hail, eartbquaka, ~ood, or tidal nve, pursuant 

P.06 

··.· 1 



HUu-1(12-1994 17: 15 .. FROM ATR LEGAL POLICY 
TO /*7~9-4562878 P.07 . SENT. 8\fl H15E .JUD.ICIMV ~ •• e-· · ~. 

--··- ""~ 4:04A-'1 J 

l':\JH\DSIOO\llOOD.008 

l 

2 

3 

4 

5 

.6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

ll 

22 

23 

. 24 

6 

to & ~ law t1m ptO'ridea procecluna far 

mume· ncb a. cletarmiDatiou ad) provides a 

r88M!!ah1t opporamit)' for. - ~ pu90n t.o 

.appeal :such a ~= to a peniment.al 

iiditj; ~ 

"(k) to dmlop or particdpate in a. ~· 

gram, pursa.a= t-o a wmtn' CQIZlpezation m· 
~ :pbm med with t:ht State mtr that 

~ t!aa lmsineu of imanDce under Stait 

law~• measure an emplfJ111"a aperience. -~ 
' 

~ to ocnpaticiW wlclenta and illnm~ 
tar which ~ m.plo191" is liable, ..,.mat the 

oompanble esperience of otbtr employers, and 

t:o make a modiftcatiou fer an iridtridual em-

. pl018f baaed on such comparisom, if an If· 

fec!te4 employer has a reuonable opportunity to 

appeal a determin&tion under such program to 

& permnent&l entity; 

to the ~~nt t.bat sach conduC!t is regu.la~ bf St.ate 

la.w. 
. . . 

''(Ci: Dvina the transitiozi period, the antitrust. 
I 

la\TI aball z:i°' be applicable to conduct tba.t coDSists 

of making &D agreement ar e~ in joint con· 

duct to 4et.e~I or diJIUmmat. & trend factor, to 

-. . .. :-;--
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'1 

l the mmt that mah oomluet. ia ftcUt.ecl bf Sta.ta 

2 1&W. 

3 "(t)) ~ mtitnJat Ina aball not be applicable 

4 to CODduati by a cltraar, ofl5c•, or emplO)'le of a 

! utioml ~ el!Miatkm reprlHDtinr ium'ance 

6 · apDta, or, ot 1 ~ vade ·aociaan ~pre1111ting 

7 innrwe l,mta tb&t ii 'ft5J!'t«f with aueh national 

I trade-·~ aat:m, withm tbe acape ot the au· 

_· ~ tboriif .,. m nm dirlotar, dicw, OZ' emplOJ91 

10 br the ~ a,,...CIDOD iznolftd., thai oonaim · of 

11 ~ df'M!"inetinr, or dia&nmiDg a report ar 

12 oomment :<iDcluc1iDI dalanmq, ftllU&ting, &D4 IUf-

13 _,.ua, pPUJ'hle respcmaes far mamhen of. the wo-

14 . ciatiOD ~ ~ of&Cl!'I, ot employt• pre-

15 pared 112Ch reporc or nob oommet to canaider) with 
' 

16 rupect. tO UT maurer practice &ftectinr me relatiou· 

17 &hip bet:Wem imurera a.ud izaauzuce agents, if-

18 "(i) mah report or Reh comment iDcludaB 

19 a ~uspicuoua atatemeui . that eaeh imwa.nce 

lO ap~ is. a:pected to make bis or her o\\"D deci· 

21 aio~ ~ matma oontained iD aucb repori 
I 

l2 or , such comment and that anticompetith"e 

23 a.p,emeata. amoq . ir:zau..rmce apnc. · "'9ith re· 

24 . ~ ta &DJ respoDll ta aucb practice an ille-

25 gall under the ~ 11.wa; . ' 
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1 

~ 

3 

4 

s 
6 

7 

8 

9 

10 

11 

12 ' 

. 13 

14 

15 

16 

17 

18 ' 

19 

20 

21 

22 

:23 

l4 

8 
"(i) nch oonduet cloe• not in\'Olv~ 

11m mo'DitoriDI or policiDg the a:tent 

t.o: whieh UJ1 lnmr8Zlee qent follan,. or 

' pieuuriDg &DJ msu:ace asst w follow, 

arr, of mch respoDBel; 

11(II) iDitiatinr ltJ1 c:ommimication. 

(mmudinl a m•iltor, &11oeiation publica-

tlpn, or associ&tiou meetmc) with an.v 
. member of _, m:h ,,.,,..;ation 'Aith re­

apeet to neh report or. mch comment (m:. 

cludmr artf of 111ch re.rpo~), other than 

~a mun• ci.signed to reaeh all memb~, 

er all ctinctOn m4 o&m, · of such asso-

ai&ticm; ' 
"(llI) refeninc to any of such re;-

~na• iD &rJ.1 c!iscuaion unless the dis­

~= em.pbasi&e• that each insurance 

~t ii espected to make his or her on 

decision ragardjnr =attets co11tained iD 

l\1ch report or aucJ:i.· comment and that 

,anticompetitive qreements among bmr­

ance agents with respeit!t to any responaa 

·to such practice a.re illegal· under the anti· 

i~la.ws; or 



RUG-02~1994 1?:15 FROM ' 
RTR LEGRL POLICY TO 

SE'J"1" sv:l-Q..SE JuDrcr~ o-rn; : &- 2-94 

P:\.111\ HUIOO\llOOl&OOI 

/*?~9-45628?8 P.10 
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1 

2 

3 

4 

s 

' 7 

I 

9 

JO 

i'l 
12 

13 

14 

15 

16 

17 

11 

19 

20 

21 

22 

23 

24 

9 
"(IV) the formal dcnammt of aaeh 

report or mah co~ai CiDcludmc mr ot 

IUCh reapcmaea) by RI pBZ't of the mem· 

~ of 11i1 .um·. e•aoeiation, other tbu 

a. mamm that d'11emtnaticm ot nab. ree 

pOzit or suh COIDP'"llt bu bem appl'Oftd 

b;y the dirtaton or o!Wra of the eaaoca­

tlon whoae 4ireC!tcn, o&ers, or employeea 
' 

preparecl · ncl\ report ar nc:b aommeut; 

'114 
'!l(W) the numbet of aireotcn .and of!icers 

- of ID)r IUCh enomatio~ who U9 involved m pre-

• parlnc, diaiemim.tml, or c1facl1llinc such report 

0r neb eomment (mmucJmr an7. ot such re­

lp"mMI) dou not aubst&Dtial17 1m11d tbe num­

ber 4f dJreetors aucl omc.r. of such usoci&tion . 
' . 

aervipr OA April 30, 1994; 

ud jf tl1a buamea of insura.Dce ia replatad by 

Sta.ta l&w. 

"CE) Tee andtrust laws .shall not be applicable 

to ooDdu~ ot aza msmuce &pDt that ii a member 

ot 1m 1111ociation referred to. m aubparagn.ph (D) 

tat CO~ at inclepeDdeDcly iziitiatizic & COZDmU• 

nicatioU..: iD UL iane of a nplarif IChecluJed Uao-
: .. 

2S ci&tion publicatioD or at a. re,Warl7 scheduled a.sao-
: ' . 

Nfl7. 11Mc& ........ , 
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10 
1 Giad.cm meetipr, to members of a local trlde anoeia-

2 ticm repre~tm.r ··mnrance aaenta ot which nob 

3 apni ii a ~erm;Mr, ibl& daaaiibea or summarizes all 

4 · or pan at·~ -tcta ot ,· npGrt or comm.mt de. 

5 ~ in ~= nbp&rqrapb. pmided to IUch agent . 

6 by nch lllOdatiOD ·~ m mch subsection and 

7 . that ii made only 'br r. meuia Geaiptcl. t.o reach all 

I nch memhars. if-

9 "(i) IOCh eomluat ·does :a.at izrralve-

10 

11 

12 

13 

14 

JS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

• 

"(I) mcmit-ormr or policing the. est.eDt 

tol which- ID1' insurance aput followay O!' 

~ aztf· mamece armt. to falknr, · 

u:, of the pom"ble responses contained bl 

~ch report or wch eommmt; 

; . "(II) reteni?ig io an7 ol meh ,. 

sj>oDaes lml.881 the retertDcea emphasizes 

that eacl1 insura=e aemt is Bpect.ed t.o 

make his or bar OW'll decision regarding 

matters contained m mcb report or 111eh 

comment and that a.uticompetitive agret. 
menta amonr illsu:ance agent.& With 're-

'ipeet to any nspoD88 to an insurance 

jramce discussed in nch report OZ' such 

eomment an filepl under the. ~ . 
. . 
lan· or 
I ' . 

i .. 
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1 

2 

3 

4 

5 

6 

7 

I 

9 

10 

11 

12 

13 

14 

15 

16 

17 

11 

19 

20 

21 
22 

23 

24 

11 
"(III) tha .tarmal aclanemem of mcb 

I 

nport or mah commmt (mcluclbac IJrf of 

8'ch respore11)1 mcl' 

H{li) ~ pbDlrj purpoae ot ns meit;ms, 

~ of nok report or RU oommmt (iD· 

oluc!mg &'41 ot aM!h reapm111); 

ad if the lmmn• of ~ ii repl&teti bf 

State law., 
' 

"(2) ;SubleqUd to the U'Ulitlcm period, tbe 

mclepe13d~t pvcbue of & U"eDcl faatolt"' & penlOZl 

speed ~ tbe 'buin=• of iDaarlmCt f1iom. a person 

110~ eDppd iu providmc ~ (and not af!5li~ 
~ted widl a periCm enppl iD providml ~) 

•' 

&ball be preaumed Dot to viola.ta th•· antit2Ut l&a. 

"(8)· The Pedar&l Trade Commission Aat shall · 

be applicable to the buailleaa of jmunnoe to the es·. 

tlDi Ui&t l\laA bum• • llOtl n~wd b)' Statl 

lL'lf t uctpt' tbat, with rupec!t to enforcement of the 

mda-.in l&u, aectioG 6505 of auch Act sb&U be ap­

plicable ·io the buain• of lmm'&DC• t.o the same u­

tent aa the other a.m:itruat la.n.", and 

(!);by t.d<linl at th• end the fcllowinr: 

"(e) FOi pmpoae• of mbuctiou (b}-
: . 
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s 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
.,., ·--
23 

24 
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12 
· "(1) tlie term •antitt-aat la.WI' hu the me•Zti"I 

sft'm it ill -n'buotion (a) oft.ht fire section of the 

Clayton Act (15 'O.S.C. 12), acepi that such term 
' 

alao_ mam~ tba Aat ot J11Z1a 19, 1986 .(49 Stat. 

1526; 16 lJ.S.C. is ·et 11q.), oomm=lf lmawn u·the 
' . 

Bobizlacm. Patman .ut, an4 seatioa. 5 of. t.he Federal 

Trade ~iuioll Aot (15 tJ.S.C. 45) u such_. 

tion 5 appnn to OQ!lduct that cOnstitute• a '\iolation 

of the SbamalL .Ad or tbe Clqtori • 

"(2.> ~ term 'dMlopad Joues' means · anrt­

. pte paid lo11e1 and agg1eget.ie ~ held tor re­

cem.ct clebns, aa a.ijusted by & 1089 dnelopment ta.e-

"(3) the term 'bistorical adervriting _capacitr 
risk pool' 'IPIB"' an und'"9'ritmg capacitr risk pool 

establish.& prior to April SO, 1994-

i'(A.) the purpose of which is to provide in· 

IUl'l.tlce far & commercial risk rela.tinr t.o-

"(i) an a.irport,. avia.tian, or aerospaee 

''(ii) a laite emmnercial or indumial 

: property (mcluding marbine1", boilers, a.ud 

: preasmv Veslels); 

.. (iii) a. pm alnator or feed mill; . 

"(iv) &Doil. &'IS? or chemical peril; 

..... ).,. 
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18 

1 "(v) the ao~on or operation ot a 

2 .U\lClelr IDll'l1 ~ 

3 "(1'i) a m1aDd marina peril or aa 

4 ocSem marine •terpriae; 

$ "(Yi) a 111tval dJn..., 

. 6 "(vih1 Ill OOOUpttinna' ucidat Gr jll. 

7 D8lli . 
8 "(is) tnmpart&tiDIL of ~' mail, 

9 ~ buDiml, ar of.Ur 1'1hiahlea by & 

10 parscm with tiduai&J7 19pQG&ibilitr for 

11 their ufe tn.D8pOrt; 

12 "(x) tarelp c-=ercial aatmtiea lm• 

13 dertaJtm m eooparatiOll with the Umtal 

14· ~ Elport-Impoft Buki or 

15 

16 cl\'11 commotion; 

17 "CB) wbou ooiiduot bu not IDAtierially 

18 ~ ftom tJie onduot desmSbed in accard· 

19 . azice; witb aubparqr&ph (C)(ii) in w1Ueb aueh 

20 poo~ 

2 I "(i) wu authorized to enpp llilder 

22 - -it.a charter, b,taws, or oihar ~uments of 

23 

24 

2S 

. " 
- --

: aiice with subpa.ragraph (C)(iii); aDCI 

"(ii) did e%1pp al IO &U~rized; 

,,~ 
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1, 
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2 . uc~ tlaat. .befcn the efleat;ift date of the 

3 ~ Competitlw Pricdnr Ad of 199'9 
' I 

4 filed ~ the Attamet Geziara1 of 1he Unit-ea 

s Stat.ea, ,m ~with ncn . .rul• aa tlit At-

' tomer. Galr8l mq boe limed, & 

7 ~ 

I : "(i) climlosing the identities of the 

9 

10 , . :. "fJi) 498CZ"1Dmr tbe nature a.ud ecope. 

11 of the aatiritiel ot sach pool, md the liDea 

12 of iDnn.zace m wbiah auch pool WU eD• 

13 ~ prior to .April 80, 1994; and 

14 "(iii) eantainme the charter, byla:n, 

15 and other ·document.a of orpDiz&t.iOD or 

16 

' 17 

11. "(4). the term 'historical data' means mf'orma-
19 ticm~ 

20 ~'(A) losaes paid b1', cl•;ms r~ed by, re-

21 ~• far ·such claims set aside by, or unit& of 

22 a:polun · to loa m imun.zict policies sold by 

23 tJJ1 penan engaged in the busmesa ot insur· 

24 imce; or 

·1 
I 

i 
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penoD eDpp4 m iht lmllne• of i:aluraw, It 
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"(&)the wm 'imanmoe apnt' meaiaa a. person 

that ii-

. ' 4(A) tDPPd u aza iDclependent contnetor 

in ~ bwd~• of •alliDr imlanDce; 

"(B) liaemecl under t.bt law or a St.att u. 
. -

• &Zl mamuoe agent or mnnmce broktr; and 

"(C} neitbar m iDsuzv ill An1 Staf.I in 

wbicll mch person Sa 10 cppd. uor l.ll em· 

ploJH ot an insurer; 

"(6) ·the term •imu:azxse policy' means a con· 

tract =dir wblch iDamaDce ii aolc! to an inaured; 

"(7). the term 'il:wunr' mu11s & penon that 

' . 
. ,, (A) . enp.pd m w l?uain• . ot providiq 

maurance; &Dd 

· "{B) oblipted to pay losses under the in· 

~· polic:i•· under which it p!'O\'id• iumo- . 
: . : . 

·.\ 
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"(8) d:Li tArm. 'lass' meam. IZl amount paid oz­

to be paiQ b'!. & penon enpp:1 m the buainesa of 

~ tOi (or far the 'bentf!t off a claimant to &at· 

. Wr a cm :a am. imarance poliq, md. includes &n7 

attomq, ~' or litip.tioA llP""lel thU 

. ·. ue aap13Ulr iDzaned, idiftti1Sed, ancl aDocatec!. bf 
neh per&oJliwith reapeet to that partiaulazo clehl'; 

"(9) tlie tarm. •ioaa deYelopment factor' m.eEmS 

a adjuatmen.i io be made to tbe ·acgrepte ot losaei 

iDeurted cbpinr a priar period of time .that ba"• 
. been pai4 °' for whiah clahna haft beeu- received and 

reaervea are ·beinr held, ~ order to utim&ie the ac­
. l"J9.te. Of I the lcaes iJleumd 41U'ing such period . 
. that will ultimatel.T be paid; 

"(10) ·the tcm 'losa inemnd' mWll a. loss for 

· whieh the :~ bu ·CICC1lr'T9d tb&t ultima.tel; pea 

'rise to liability o'A a claim OJ) an insul'ance policy, 

without ~ to wbttheZ' a claim bued ·on auch 
; .. 

t"W baa .been received; 

"{11) tha term 'public necessity market mecha· 

nism' means r. plm estabJi&hed by State law or by 

the State ~tity that resuJataa the business of ~­

&nee und~ St.at.e law-

".W for FO"icliDr a type of insurance m 
. ' 

a State; 
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'"(B) m wbiah ~ perlODI providinr luch 

1;J1>t C)f iDamaul p'1n1Wlt t.o nab mechanism 

rep~ut a 1t&bata.ntial l\"mMr of thl. pll'IODI 

tDppc1 m tba ~.m- of pro'lidJDr such type 

ot iuunnae m aah 8t&tl ud are eltlier re­

quna 117 State law, °' ~ requested ar 

OJdand by ·aacA Stam end\T to pa:tiaipate; 
. ! 

!'CC) ta. P'U'P*. ot ,..biCJi ii to make au~ 

1jypa i ot m.anm.. &ftilabJt to perscma 'll'bo 

woul~ Rot ~~ be able to obta1D aueh t)-pe 
I ' . 

· ot ~-&&· dardable ooat; azad · 

"(D) m. which thl ratt for •uch type of m· 
lanDOa ii .aubJut io ibe appm"ll or dis· 

appriaval ol ncb State; 

"(1~) the term 'nla.tkity tactor' me&lll a ratio 

com~ one clauiftcation ot hiatorical data to m· 

other •Uch cl.uai6eatio~ or comparmg de,-elopad 

l°'aea hi one ·such cluai.Dcation to developed lOllll 

in aaoth_. 1uch claaai!catioia.; 
' 

"(13) the term 'tnmaition period' means ihe 2· 

yeu ~od bepniz,r on the elrective dau. of the In· 

1uraiace ·Competitive Priem, A.et ot 1994; 

u ( 14) the term 'tnnd factor' me1ma ~ ~ust­

ment t.o1 be made to developed 109lia m moder to • 

... 
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1 · &!O'GDt tor Ulf ch•np tbat ia · antidp&tsd to affecst 

2 lOB881i azM! 

3. ··c1s> The term 'm14~ ~~i,- risk 

4 pool~ mum 'bum- lll'l'Upmtnt o~ aaaocia.tiozr-

S "(A.) whoee m•mbeft ccmaist or 2 or lliont 

6 perso~: czpp4 m. the· bmdnesa ot inaura:act; 

7 &DC! 

I "CB) that operates for the purpose ot pro-

9 ~ctinr imaraZace under wbicA the liability tor 

JO pa~ louea ii spread among such members.". 

11 BC. ll(N, PVIUCATIOM AND AVAJLABILlft OF BIST021· 

12 

13 . . 
CAL .UNDDwam:MG CAPACtTr. IUSK POOL 

xahnCATJONL . 

14 The Atto~ Gtuenl · shall, not la.ts' t.ban SO da.ys 

t! aftar .reoemn, ~ noti!cs&tia meet m. ~. with ·~· 
16. tion 2(c)(8)(C) ~f the Aot of ?d&rch 9, 1945 (59 Stat. 8~ 

17 15 U.S.C. 1012), commonly lmon u the lfcCamm·Fer· 

18 euaon Act-

19 (1) publish m the Federal ~ 

lO (A) a summary of such notification; md 

21 ~) notice· that sue~ notification ia a.l"Bil· 

22 able tb the tniblic; and 

23 (2) ~ake such noti5cation &\-ailable to the puba · 

24 . lie.. 
... . . 
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1 UC. llOI. BVllNQS UVln. 

2 If t. penmaienppcl iD the b\11iDm of imm'aAce IU~ . 

3 mlta a written requfllt .to the ~ Gellaral m ucmd· 

4 ..- with uc:tlcm 60.6 of iitle 18 of thl ~ of Fecleral 

5 ~ (J~ 1, 1992), 11 ammded from time , t4 

' =-. tar a lmm• "'11"' latte with Mpea\ w the appli-

7 •tiaa of the antitnlt Jan to ipWt5ed aatirit.iel ·of an 
. . 

I ~tmr •pam, rilk poet Cu debed m aeeticm 

. 9 l(tl)(l5) of tlw Ast ot KU'Ch I, 194&, eommOJ3ly mown 

10 u tbe KeCmu·Ferpaon Aatl otwmch aucb persou ilt 

l 1 or iDteDdl to ~ma, a member, thm tlMt ~ Gm-

12 val lh811 iuue IDch letter izl accardaDce witJa wcD aeeQOD. 

13 81~ ~ ITwY Alm BOOST. . . 
14 (a) STUDt.;._Durmc tbt 5-J'llf period bernning ou 

lS tbe eftectiYe d&w of this. Aci, the Attorney General shall 
I . • 

16 col:l&JC!t & ltl1dt to dttermizie the ei!ect. of tbia wbtitle, 

17 md the amendments ma.de by this subtitle, cm the busi· 

11 De&I Of imun.D.c~. 

19 (b) RBPo:RT .-Not law than 1 year after the ~-pin,;. 

20 tion of the 5-yeir period referred io m aubseetioa (a), the 

21 .lttonaey GeneN.I ahall submi~ to the Speaker of . the 

22 Houe ot ~preSentatives and the Praidmt pro t.empore 

23 of the Senate, :a i'lpott aummariziur the results of 'the 
! ' 

24 micl7 required ~1 subaeaticm (a). 
I' 
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3 via~ m nbaeation '(b), tlUa subtitle lbaD take ~ect· 1 

4 ,.~ a1ter tha d&tei of the IDICtmtnt of t.hia .Aat. 
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6 5505.--Sec:tiou 55°' m 5505 abaJl U affaat OD the 

7 date of the 'eDMtment ot ta .&at. 



AUG-02-1994 · 1 7: 21 · FROM ATR LEGAL POLI CY TO 

Amendment To H.R. 3600 

Offered By Mr. Fish 
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Page 376~ line 20, insert ·the following a~r the pe­

riod: "N othln.g in this subsection may be construed to 

probi"bit any tranc;action otherwise lawful under any of 

the antitrust laws.". 

Page 376, insert after line 21 the following (and re-

designau the succeeding pronsions accordingly): 

1 "(1) ANTITRUST LAWS.-The term 'antitrust 

2 laws'· has the meaning gn·en it in subsection (a) of 

3 the first section of the Clayton Act (15 U.S.C. · 

4 12(a)), except that such term includes section 5 of 

5 · · 'the Federal Trade Commission Act (15 U .S.C. 45). 

6 to the el.."'tent ·such· section· 5 applies to unfair meth-

7 ods of competition. 

July 29, 199• (3;27 p.ITI.) 

. ".- ~ .,. . .. . '··"': ·~ 

.- I 
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·Amendment to H.R. 3600 

. Offered by Mr. Brooks 

Page 135, strike lines 3 through 7, and insert the 

following: 

l (2) CoMMENTS FROM PROVIDE~.-The fee 

2 schedule under paragraph (1) shall be established 

3 a.ft.er considering comments received from providers. 

B~ginning on page 135, strike line 19 and all that 
- . ' 

follows through line 25 on page 136. 

Page 137, beginning on line 10, strike "negotiate 

mth health. prOYiders annually to" and insert ''annually". 

·Page 13 7, lines 13 and 20, strike "negotiated". 

Page 138, after line 7, insert the follmnng: 

4 (e) ANTITRUST LAws P'RESERv'"ED.-

( 

July 27. ,994 (8;,4 p.m.) 

··. '·'-':' .. ,,· 
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1 · (1) APPLJCABD.JTY.-Notlling in this title shall 

2 be co:ostrued to in~', impair, or supersede any of 

3 the antitrust laws. 

4 (2). ANTITRUST LAWS.-For purposes of para-

s graph (1), the tBJn "antitrust laws" bas the mean· 

6 ing given it in subs~ction (a) of the first section of 

7 the Clayt.On Act (15 U.S.C. 12(a)), except that such 

8 · term includes the Act of June 19, 1936 (49 Stat. 

9 1526; 15 U.S.C. 13 et seq.), commonly known as the 

10 Robinson ·Patman Act, and section 5 of the Federal 

11 Trade COmmission Act (15 U .S.C. 45) to the e~1:ent 

12 tliat such s~on 5 applies to unfair methods of 

13 competition. 
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1 medically underserved areas or to medi· 

2 cally underserved populations. 

3 (v) An impro,·emeD.t in the utilization 

4 of health care resources or the reduction in 

s the inefficient duplication of the use of 
6 such resources. 

7 (B) Whether the designation of an activity 

8 as a safe harbor under paragraph (1) will result 

9 in the following out.comes: 

IO (i) Health plans and other health care 

11 insurers, consumers of health c8re services, 

12 and health care providers will -be better · 

13 able to negotiate payment and serviee ar-

14· . rangements which will reduce costs· to con-· 

IS sumers. 

16 (ii) Takjng into comideration the 

17 · charaeteristics of the particular purcbasen 

18 and providers involved, competition will not 

19 be unduli restricted. 

20 . (ill) Equally eflicient and less restric-

21 tive altiernatives do not esist to meet the 

22 criteria descnDed in subparagraph {A). 

23 (iv) The activit)r will not unreasonably 

24 foreclose competition by denying competi-

25 tors a necessary element of ~mpetition. 

Au;U• 1, 199'(S:'3t.m.) 
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s 
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10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Auou• , . , 994 (5:'3 p.m.) 

8 

(d) DEFINITIONS.-For purposes of this section­

(l) the term "antitrust laws"-

(A) has the meaning gi\-en it in subsection 

(a) of the mat section of the Clayton Act (15 

U.S.C. 12(a)), except that such term includes 

section 5 of the Federal Trade Comminion Act 

(15 U.S.C. 45) to the extent such section ap­

plies to unfair methods of competition; and 

(B) includei any St.ate law similar to the 

laws referred to in subparagraph (A); 

(2) the term "health Care cooperative venture" 

means any activities, including attempts to ent.er 

into or perform a con12'act or agreement, carried out · 

by 2 or more persons for the purpose of pro\iding • 

health eare services; 

(3) the term "health care services" means any 

services for ~ payment may be made under a 

health benefit pl&D, including services related to the 

. delivery or administration of such senices; 

( 4) the term. "medical self·regulat.ory entity" 

means a medical society or usociation, a specialty 

board, a rec~ accrediting agency, or a hospital 

medical st.a1!, and includes the members, officers, 

employees, consultants, and volunteers or commit­

tees of such an entity; 

.., ··' .,_ 
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1 ( 5) the term "provider of health care 'services" 

· 2 .· means any individual or entity that is engaged in the 

3 delivery of health care senices in a State and that 

4 

s 
6 

iS required by State .law or regulation to be liceDSed 

or certifted by the State to engage in the delivery of 

such ser.icea in the State; and 

. 7 (6) the term "standard setting and enforcement 

8 activities" means-

9 (A) _accreditation of health care practition· 

10 ers, health care provide~ medical education in-

11 stitutions, or medical education programs; 

12 (B) t.ecbnology as.tessment and risk ma.n· 

13 agement activities, 

14 (C) ·the development and implementation of 

1 S practice guidelines or practice parameter&; or 

16 (D) official peer review proceedings under-· 

17 t.aken by a hospital medical staff (or· committee 

18 thereot') or a medical society or association for 

19 pUrposes of evaluatine the professional conduct 

20 or· quality of health care pl'O\ided by a medical 

21 professional. 

• 

. •,. 
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U.S. Department of Jmtice 

Antitrust Division 

~.D.C 2'XJO 

The Honorable Howard w. Metzenbaum 
Chairman 
Subcommittee on Antitrust. Monopolies. 

and Business Riqhts 
Committee on the Judiciary 
United States Senate 
Washington, o.c. 20510-6275 

Dear Mr. Chairman: 

I am writing in response to your letter of March 22, 1994, 
also signed by Chairman Brooks, requesting the views of the 
Department of Justice on s. 1658 and its companion bill, 
H.R. 3486, the "Health Care Antitrust Improvements Act of 1993." 
These bills would create special new broad based statutory 
immunities from the antitrust laws for a wide range of health 
care activities. 

The Department is committed to reasonable and responsible 
application of the antitrust laws in the health care area to 
promote new competition in evolving markets. We have established 
as a priority the issuance of antitrust enforcement policy 
statements in the health care area designed to bring down health 
care costs to consumers while providing effective quality health 
care services. Six such statements have already been issued and 
others will be considered. We are conunitted to ongoing review 
and supplementation of these statements. 

Effective antitrust laws have for over a century been the 
principal guarantor of competition in the American system and 
have time and again proved far superior to pervasive government 
review. regulation, and oversight of collective activities that 
may have competitive consequences. Health reform needs to- build 
~ should build on a commitment to compe~i ion in bealth care 
markeEs. Consequently, the Department of ustice opposes the 
broad new statutory antitrust immunities ontained in these 
bills. 

The antitrust laws are enforced so as to take fully into 
account increased efficiency, lower administrative and other 
costs, improvements in quality, and other factors that are 
important to the cost-effective delivery of health care services. 
Neither the Justice Department nor the Federal Trade Commission 
has ever challenged a joint venture amonq hospitals to purchase, 
operate and market high-technology or other expensive medical 

P.02 
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equipment. And of the more than 250 hospital mergers since 1987, 
only 11 have been found by the Department or the FTC to have 
likely anticompetitive effects that warranted antitrust 
challenge. Only those combinations that will harm the American 
consumer by raising prices, decreasing quality or availability of 
services, or discouraging innovation face antitrust challenge. 

The Department and the FTC have recoqnized that uncertainty 
over the application of the antitrust laws in the health care 
area should be addressed, and· have issued specific antitrust 
quidance to the health care industry. In September 1993, the 
agencies issued several joint Statements of Antitrust Enforcement 
Policy in the Health care Area. Moreover, recoqnizing that 
issues and circumstances may change over time, the agencies have 
committed to providing additional general guidance, and also 
developed an expedited process whereby health care providers can 
obtain the views of the Department or the FTC on specific 
proposed activities. 

Private remedies have been an integral part of antitrust 
enforcement for over 100 years. Moreover, the "private" 
antitrust remedies are used by State attorneys general to protect 
consumers in their states from localized anticompetitive 
activity. Such actions are an important adjunct to federal 
enforcement: Our enforcement resources are limited, and cannot 
uncover or move aqainst every anticompetitive practice that may 
be harminq consumers. At the same time, however, there is no 
reason to expect that health care providers will face a multitude 
of baseless private antitrust suits. Private parties are 
unlikely to institute meritless lawsuits and even less likely to 
be successful in pursuing them. This is especially the case with 
regard to health care matters, where it can be expected that 
courts will take into account the views of the government, 
including those expressed in the OOJ-FTC Statements of Antitrust 
Enforcement Policy, in private antitrust actions. This will help 
ensure sound and reasoned decisions in private litigation. 

S. 1658 and H.R. 3486 

s. 1658 and H.R. 34861 provide several types of broad 
immunities from the operation of the antitrust laws to the health 
care industry. Briefly, section 2 of each bill provides 
antitrust immunity for any health care activity that: 

(1) falls within one of the "safe harbors" described in 
Section 3 of the bill; 

(2) falls within an additional safe harbor established by 

1The two bills are nearly identical. The Department objects 
equally to both s. 1658 and H.R. 3486. 

2 

P.03 
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the Attorney General, after seekinq public suggestions for 
further safe harbors via Federal Reqister notice under 
Section 4 of the bill; or 

(3) is covered by a "certificate of review" issued by the 
Attorney General with the concurrence of the Secretary of 
Health and Human Services ("the Secretary") under Section 5 
of the bill. 

Additionally, Section 6 of each bill provides special antitrust 
protections in the form of quaranteed rule-of-reason treatment 
and the "detrebling" of any antitrust damages for a health care 
cooperative venture, if notice of the venture is provided to the 
Attorney General. 

The broad new statutory antitrust immunities accorded by 

P.04 

s. 1658 and H.R. 3486 are unnecessary and potentially harmful. 
The certificate of review immunity scheme in the bills, coverinq 
any activity relatinq to the provision of health care services, 
would create pervasive and continuing Federal qovernment 
regulation of the competitive and other dimensions of an unknown 
and potentially vast number of health care provider activities. 
This task could well overwhelm the Justice Department, seriously 
impeding its ability to focus on any activities that actually 
would have anticompetitive effects. ·It likely would result in a 
massive new bureaucracy within the Department of Justice to 
administer such a program. Moreover, requlatory attempts to 
quard against anticompetitive behavior have consistently proved 
to be no substitute for the standard operation of the antitrust 
laws. The notification·based antitrust protections in the bills, 
broadly covering any collectivQ activity among health care 
providers, could undercut sound antitrust substantive standards 
and skew the balance of antitrust remedies that has served so 
well for over a century. And the "safe harbor" immunities in the 
bills, based as they would be on hard-to-amend statutory or 
regulatory language and legislative or regulatory history, could 
have unintended anticompetitive effects, whereas enforcement 
policy statements based on common sense, basic competitive 
principles, would not. 

Having summarized the Department's views on s. 1658 and 
H.R. 3486, I will address below our concerns with each aspect of 
the bills in more detail. 

3 
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CBRTIFICATE OF RBVIEW PROVISIONS OF S.1658 AND H.R. 3486 

The most comprehensive and complex new antitrust immunity 
scheme provided by s. 1658 and H.R. 3486 is the certificate of 
review process set out in Section 5 of each bill. This section 
provides complete antitrust immunity to successful applicants for 
a certificate of review that may cover any activity relating to 
the provision of health care services. In deciding whether to 
issue a certificate, the Attorney General and the Secretary are 
to take into account the extent to which a particular activity 
will: 

A) lead to an increase in access to health care 
services; 

B) enhance the quality of health care services; 

C) establish cost efficiencies that will be passed on 
to consumers, including economies of scale and reduced 
transaction and administrative costs; 

D) increase the ability of health care facilities to 
provide services in medically underserved areas or to 
medically underserved populations; and 

E) improve the utilization of health care resources or 
reduce inefficient duplication of such resources. 

They must also consider whether: 

A) the activity will help health plans and other 
health care insurers, consumers of health care services, and 
health care providers to better neqotiate payment and 
service arrangements that will reduce costs to consumers; 

B} taking into consideration the characteristics of 
the particular purchasers and providers involved, 
competition will not be unduly restricted; 

C) equally efficient and less restrictive alternatives 
do not exist to meet the criteria described above; and 

D) the activity will not unreasonably foreclose 
competition by denyinq competitors a necessary element of 
competition. 

Section 5 requires the Attorney General, in consultation 
with the Secretary and the Chair of the FTC, to establish 
procedures to be used in applyinq for and approvinq certificates. 
It also requires published notice of each application in the 
Federal Register within 10 days of receipt, and action by the 
Attorney General and the Secretary within 90 days. If an 

4 
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application for a certificate has not been denied within 90 days, 
it is deemed approved. There is also provision for expedited 
action if an applicant "indicates a special need for prompt 
disposition." 

P.06 

Further provisions in Section 5 deal with denial of 
applications, requests for reconsideration, fraudulent 
procurement, amendment and revocation of certificates, requests 
for compliance information, investigative authority, review of 
certification determinations in federal court, the effect of 
rejected applications, publication of decisions, annual reports, 
restrictions on disclosure of information, and prohibition 
aqainst use of information to support or answer claims under the 
antitrust laws. In short, section 5 replaces the normal 
operation of the antitrust laws with ongoing government review 
and regulation of certificated activities under the comprehensive 
standards set out above. 

Objections to the Certificate o( Review Provisions 

Antitrust immunity for any and all activities relating to 
the provision of health care services pursuant to the complex 
certificate of review process contained in s. 1658 and H.R. 3486 
is unnecessary and potentially harmful. There is no evidence 
that establishment of such a pervasive regulatory scheme or such 
a substantial departure from the antitrust standards and 
procedures applicable in virtually all other sectors of the 
economy is necessary to foster the innovative health care 
delivery systems envisioned by the Health Security Act and most 
of the other reform proposals currently before the Congress. 
Justice Department and FTC policy and practice have accorded 
favorable treatment to the vast majority of cooperative 
activities in the health care area. Nor does the ability of 
health care providers, consumers or third party payers to seek 
redress of antitrust grievances through private litigation 
warrant the substitution of continuing government oversight of 
health care activities for the discriminating application of 
sound antitrust law. 

The dangers of a comprehensive certification/antitrust 
immunity scheme are manifest. First, such a scheme would place 
the entire responsibility of initially and prospectively 
detecting anticompetitive threats and continually monitoring 
approved health care activities on the Departments of Justice and 
HHS. In light of the breadth of the scheme, analyzing and 
processing certification applications could be overwhelming, 
impeding the Justice Department's ability to screen proposed 
activities for anticompetitive effects, and diverting its staff 
from their primary mission--the detection and prosecution of 
antitrust violations and the prevention of anticompetitive 
mergers and joint ventures. Competitive harm in such 
circumstances is entirely predictable. 

5 
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The certification scheme provided by s. 1658 and H.R. 3486 
also would require unwarranted and continuing government 
oversight of an unknown and potentially vast number of day-to-day 
activities of health care providers. Government agencies would 
have the ability to approve a wide range of individual or 
collaborative activities, perhaps on condition that they be 
altered in a particular way. In addition, the agencies would 
have the power, and indeed the obligation, after certification to 
intervene in a regulatory manner whenever they determined that 
the complex and judgmental criteria in the bill were no longer 
met. Constant monitoring of existing certificate holders would 
be required to determine whether a certificate should be amended 
or revoked. To effectively administer such a scheme would 
require a massive new bureaucracy within the Department of 
Justice. Finally, the certification scheme in the bills likely 
would impose increased costs on the health care industry as 
providers spent substantial sums preparinq and filinq requests 
for certificates for activities that typically raise no colorable 
antitrust issues. 

NOTIFICATION PROVISIONS OF S. 1658 AND H.R. 3486 

Section 6 of each bill would create a notification procedure 
whereby any "health care cooperative venture" would be quaranteed 
a "rule-of ·reason" antitrust analysis if challenged under the 
antitrust laws. and any antitrust relief granted against such a 
venture would be limited to actual rather than treble damages. 
Parties could obtain such protection by affirmatively notifying 
the Attorney General of their activities, but in addition many 
types of ventures would be ''deemed" to have submitted such a 
notification. These include any ventures that have applied for a 
certificate of review under Section 5, and any health care 
cooperative ventures of a certain size% amonq non-institutional 
providers who share risks. 3 

Objections to the Notification Provisions 

As with certification schemes, rule-of-reason/single damage 
protection via notification for unknown and potentially broad 

~For a nonexclusive network, any· group including SO percent 
or fewer of the providers in a relevant market and 50 percent or 
fewer of the members of any one specialty within that group; for 
an exclusive network, any group including 35 percent or fewer of 
the providers or specialists in a relevant market. 

3H.R. 3486 deems either ventures below the size limits in 
Note 2 supra or ventures wherein providers share risks to have 
been notified; s. 1658 imposes both size limits and risk sharing 
before ventures will be deemed to have been notified. H.R. 3486 
also omits the "non-institutional" qualifier. 

6 
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categories of collaborative health care activities is unnecessary 
and potentially harmful. There is no indication, in light of the 
sound enforcement policies applied to health care activities, 
that cost·saving or otherwise efficient joint ventures in the 
health care area are unusually vulnerable to antitrust attack. 
In fact, quite the opposite is clear from the record. There is 
no sound reason to extend antitrust protection to joint ventures 
that present no anticompetitive risks and that would not be in 
danger of challenge in the first place. Moreover, such a 
provision could actually increase costs in the health care 
industry as the costs of notifications were passed on to 
consumers. 

A notification scheme such as that set out in s. 1658 and 
H.R. 3486 could be harmful to competition and consumers by 
providing unwarranted rule-of-reason or single damage protection 
to potentially anticompetitive activities. There is no 
indication that procompetitive joint activity in the health care 
area is being placed at unusual or undue antitrust risk. 
Moreover, there is no legitimate distinction between health care 
and other industries such that potential treble damages should 
not produce the same salutary compensatory and deterrent effects 
in the health care area that they do generally. 

Absent clear and convincing evidence of aberrations or 
abuse, antitrust standards and remedies should not be abrogated 
by special industry-specific protection for broad ranges of 
activities. Blanket, automatic protection for any "health care 
cooperative venture," which is defined in the two bills as "any 
activities, including attempts to enter into or perform a 
contract or agreement, carried out by two or more persons for the 
purpose of providing health care services," and for broad 
categories of activities that without any notice at all would be 
"deemed'' to have filed a notification, would significantly 
constrain appropriate antitrust enforcement and deterrence. The 
rationale behind notification schemes is to give the government 
an opportunity to step in and stop potentially harmful 
activities, and the trade·off is that parties who notify are 
given rule-of-reason and single damages protection if they come 
forward. In light of the thousands of ventures that could 
potentially be presented to the Department under a notification 
scheme, there is a very real danger that potentially harmful 
arrangements would be granted a deqree of protection that they do 
not deserve, and that could result in substantial harm to 
consumers. 

CODIFICATION OF SAFE HARBORS 

Section 3 of each bill would create several categories of 
statutory health care antitrust immunities that are in part 
patterned on the safety zones described in the six Department of 
Justice/FTC Statements of Antitrust Enforcement Policy in the 

7 
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Health Care Area issued in September 1993. The "safe harbor" 
immunities in S. 1658 and H.R. 3486, however, are broader, and 
there are seven categories of exemptions instead of six. 
Section 4 of each bill would create a process whereby the public 
could submit suggestions for additional safe harbors to be 
established by the Attorney General, in consultation with the 
Secretary and the Chair of the FTC. 

Objections to Codification oE Safe Harbors 

P.09 

Statutory "safe harbors" from antitrust.scrutiny for health 
care providers would be both unnecessary and potentially harmful. 
Such protections are unnecessary because the Department and the 
FTC have already set out siqnif icant safety zones in their joint 
Statements of Antitrust Enforcement Policy in the Health Care 
Area that inform health care providers of activities that are 
clearly lawful. We have committed to continuing review and 
supplementation of these Statements, and have complemented them 
with an expedited process through which health care providers may 
obtain the views of the Department or FTC on specific proposed 
health care activities, whether or not they are covered by the 
existing policy statements. 

The harm that the Department foresees from codification of 
health care antitrust safety zones is that it could have 
unforeseen consequences and needlessly encumber law enforcement 
and development in areas that may require fine tuning for some 
time to come. Consumers, health care providers and enforcement 
officials all need leeway to adjust to changes in relevant 
markets as health care systems evolve and competition and 
efficiencies in health care delivery become better understood. 
Statutory antitrust immunities are not easily amended, and their 
intended effects can be distorted by interpretations of both 
statutory language and legislative history. On the other hand, 
the articulation of safety zones in flexible, competition­
oriented enforcement policy statements such as those set out by 
the agencies last September is a process much more geared to an 
optimal outcome for both providers and consumers. What looks 
like a perfectly reasonable activity today could have unforeseen 
anticompetitive ramifications in the future and, similarly, what 
appears to be a problematic activity today may be perfectly 
reasonable in the future. Although it is extraordinary for one 
particular industry to have a set of specific quidelines put 
forth for its benefit, the Department and the FTC have done so 
for the health care industry. It would be totally unprecedented 
for such guidelines to be codified.' 

•we would also note that some of the particular safe harbors 
defined in the two bills are substantially broader than the 
safety zones in the DOJ/FTC Statements of Enforcement Policy, and 

(continued ... ) 
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* * 

In sum, the Department of Justice opposes s. 1658 and 
H.R. 3486. I appreciate very much your interest in the 
importance of sound antitrust enforcement and the preservation of 
competitive health care markets. The Department is committed to 
reasonable and responsible application of the antitrust laws in 
the health care area and will continue to work to promote a fair 
and competitive health care marketplace; however the broad new 
statutory antitrust immunities in these bills could be 
detrimental to the goals of health care reform. 

This Department has been advised by the Off ice of Management 
and Budget that there is no objection to the submission of this 
report from the standpoint of the Administration's program. 

Sincerely, 

Anne K. Bingaman 
Assistant Attorney General 

4 ( ••• continued) 
may protect anticompetitive conduct that significantly harms 
consumers. 
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Ann• x. Bift~uan 
A••i•tant Atto%ney General 
Anti tru1t r>ivieion . 
tfnit•d Stat•• !)eput.mant cf Jua 
waahi~;ton, p.c. 20530 

COMMl'n'll ON THE JUDICIARY 
WAIHl .. CIT'ON. OC 2011o-1271 

Jul7 29, 1f94 

M• Bealt.h ~licy Stat•ment 

Dear Ka~f&lflana 

t em ftiting to uqe the De nme~t to update and.a~and he 
statement• af Antit:u1t lnfoze t. Pol.toy in the Bealt.h. Care 
Area that it 111ued la1t. Septamb ~ ~ointly w1th th• rede:al T ade 
Conai11!on ("l'l'C 11

). A• you Jmow :r: have been a atz-on; advoca e 
:for providing antiti:u1t. g\1iduae to the health aare oommW\icy. l 
wa• enormously .f.mpra11ed with th pclicy1tataenta i11"acl by the 
Antitru1t Division and.the f'!C l st September. They dealt wi 
pra••inq 111ce1 that h&d·ereated antitru.et contusion amen; he 1th 
ea.re providers and aould have ch lled new and 1nnovat1n heal h 
oar• deal• amon.; hospital• and o har p:ov1d•J:•. 1'h• policy 
1tatamute we~• of great bane!i4' to-health cue providers Wh• 
they were 111ued last ·september, and I bellava that. upda1:1n; 
expanding tha ae icon •• po11.S.b • 11 needed to continue tha't 
p=;:•••· 

'h:•• aeparate CJ%oup1 hava ontacted me with th•i~ aonoe na 
al;KNt the policy •tatemat1. Pi 1t, the American Hoepital 
Aa1oaiation (with which ! have xkad aoope:ativaly since it · 
firet raiaed the i1aue Of ant.1t l't quidanaa) h&1 incU.oat•d t at 
th•:• a:• four •clditional a:ee.1 which hoapitala re~J.n 
antitru1t guidano• 1n th• neaz i tw:e. · ~ey are 11\Ulti•PJ!'OVid r 
ne'l:vork fo:mation and operat.f.anJ joint ventures :fo: ee:vicee nd 
existing ~ipmentJ efilaiea.oy a 41.f.deration• in snez::gen and 
joint vmiture11 and applioat.l.on i the stat• aot.f.on dootiain. o 
aeal• involv1n; ho1pital1. I fe l confident that the Antitru ~ 
Division will J:)e abl• to·11zov.ide •P••dy addJ.tic!!•l guidano• t 
hospital• 1n tb•••.araa1 th:'ou;h policy •~•tesnent1. 

· Sec:iond, I .ha99 &110 bean co taated by a number o! non• 
physician pz-ovide:1. ~hey haY• aqua1ted that the policy 
atatamanta be ~•v1••d to 1peo.S.fy that they apply to deall_ 
lnvol•in; nuraaa, nuz•e•ane1thet 1t1, optom•t~L1t1 azid othe% 
physician p:ovid•~•. .'!hi• •••• t.o b• a request that can be 
accommodated •••Lly. 

Third, I h••• bean oontacte by a n\Ullher of my aol1••~'1• 

..•. .. •. 
··: .· 
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a~out expanding the policy 1tat ent1 ~o address the epeaLal 
needa oi J:'UZ&l bo1pitsl1 and oth r providers. Rural provid•r 
have raquaated that additional i lu1tr&tive 1xainpl•1 be inolu ed 
1n the policy 1tatemant1 to deal with the antitrust queatian1 
that arise in aparaely populated areas of the country, includ n; 
mnall town1. !'hey have &110 Z' e1ted that ·ue Ant!tru•~ · 
Civieion and the FTC dttvelop a p an to di1seminate more wid•l 
tha updated policy 1t1taant1 n; J:U:&l providers. That co ld 
be accampli•k•d in a variety of y1, includin; clc••~ 
ooordinaticn with the D•partment o! Health and Human ae:rviee' 
Office c! Rural Health. However X would appreoiate any cthe 
nccmanendation1 that·yo\l might h ve on vay1 toge~ the policy 
11t.atements into the h&nd1 of mo rural prov!dera. 

Thanlc you for your a11i•t a with th11 matter. I loot 
fo:nra:td to working w!t.b you on ated and expanded p~lioy 
statements for h••l th care provi er1·. 

cca G•orqe J. Kitchell 
Edward X. JCennedy 
Patrick J, i..ahI 
Thcma1 A.· D&lah e 
Tam Buld.n 
James M. ~e!fo~d• 
John a. ·cha.tee 

a.rd x. 
haizman, 

s@o0DmL1tta1 on 
.lntitz:u1t, Monopoli•• & 
Buaina•• ti;hte 

Tltl''ltrfltl !MITH 111/\U.T TllT ,.,.,,.,., ~ l''1 Ill 
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U.S. Department ~ Justice 

Antitrust Division DR FT 

The Honorable Howard M. Metzenba 
Chairman 
Subcommittee on Antitrust, Monop 

and Business Riqhts 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Dear·Mr. Chairman1 

M6.Jilitnpn, D.C 2MJO 

Thank you for your letter of July 29, 1994, in which yo 
urqe the Department to update an expand the Statements of 
Antitrust Enforcement Policy in t e Health Care Area that it 
issued jointly with the Federal ade Commission in Septembe 
1993. As your letter reflects, t ose policy statements deal 
with a number of issues that had een identified by the heal 
care community and the aqencies a warrantinq quidance to di 
unwarranted antitrust uncertainty that may be deterrinq merq 
joint ventures, and other joint c nduct that does not presen 
serious competitive problems. In eed, such activities may . 
siqnificantly further the goals o~ improvinq health care qua ity 
and access at lower costs, increa inq innovation and efficie cy, 
and reduc:inq.-costs in the health are sector. 

rs, 

We have been informed by repkasentatives of health care 
providers and other interested qrpups that our policy statem 
are servin<;1 their intended purpose of reducinq antitrust 
uncertainty and providing qreaterl clarity with respect to th 
application of the antitrust laws in the health care area. 
aqencies have not challenged any ~ctivity fallinq within one 
the "safe harbors" in those statetnents, nor are we aware of 
private cases challenqinq such acrivities. 

As you know, health care delfvery systems and markets 
continue to evolve, emphasizinq t e need for careful, contin 
attention to antitrust enforcemen policy in this crucial se 
of ·the economy. Recoqnizinq this the aqencies have continu 
meet with interested members of tpe health care community to 
consider possible revisions to ouf existing policy statement 
additional statements coverinq ot er health care antitrust 
issues. We have benefitted qreat y from the suqqestions of 
in the health care community over the last few months in thi . I . 

I 
I 

I 
I 
I 

nts 

and 
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reqard. We fully intend to revi 
statements, and are nearinq comp 
so. I expect that new Departmen 
Commission health care antitrust 
will be issued very soon. 

2027864248 .. 

e and update our policy 
etion of our first effort 
of Justice/Federal Trade 

enforcement policy statem 

Our September 1993 statemen s covered a number of impo 
areas identified to us by health care providers: hospital 
merqers; hospital joint ventures involvinq hiqh technoloqy 
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other expensive medical equipmen , physicians' provision of 
information to purchasers of hea th care services; hospital 
participation in exchanqes of pr ce and cost information; j 
purchasinq arranqements amonq he 1th care providers; and 
physician network joint venturesl Notwithstandinq the brea th of 
the 1993 statements, however, we recoqnized when we release them 
that additional·· antitrust quidan e miqht be warranted in th 
areas they covered, as well as i other evolvinq health car 
contexts. The comments and suqq stions we have received fro the 
health care community since the ssuance of our September 19 3 
statements have provided valuabl input in this raqard. 

Your letter notes concerns eqardinq additional policy 
statements expres$ed to you by t e American Hospital Association. 
We have been workin; closely wit the AHA as to how best to 
address the issues that are impo*tant to hospitals in partic lar, 
and I believe that we have made aubstantial proqress in . 
addreasinq those issues. Your l•tter also notes concerns 
expressed to you by non·physicia~ providers that the policy 
statements should appropriately ~e revised to specify that t ey 
apply to such providers as well. 1 These same concerns and 
r$COi'l'li'l'landat1ona have ~een axprasted directly to us, and I be ieve 
that they hav• merit. Finally, our letter notes contacts b 
your colleaqiles about expandinq he poli·cy statements to ad ess 
the needs of rural hospitals and/other providers. We are ac tely 
aware of rural providers' conceris about the application of 
antitrust principles in rural seitin;s. Rural providers ha 
requested additional illustrativ• examples of the policy 
statements as they apply in spar.ely populated areas. Addre sinq 
the desire of rural health care providers for additional 
antitrust guidance throuqh illus~rative examples is bu.t one 
example ot our current efforts t~ update and expand our heal 
care antitrust enforcement policy statements. We aqree with 
that widespread dissemination of iour policy statements in ru 
areas is vital and will work to accomplish that goal. I . 

I would also note that we have met with representatives of 
other members of the health care\community, including the · 
American Medical Association, reqardinq their suqqestions f o 
reviaions or supplements to -our ~olicy statements. I belie 
that a number of the sugqestions;that we received alao can D 
accommodated by our current effo~t to update and expand thes 
st~tements before Congress passa• health care reform leqisla ion. 

~ 
I 
I 
I 
I 
J 
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Thank you aqain for your t ou;htful letter. The Depar ent 
believes stronqly that sound, r asoned antitrust enforcemen is 
the best way of preserving and romotinq competition in thi 
crticial and dynamic sector of t e economy. We are committe 
and well alonq the way toward issuinq revised and updated h 
care enforcement policy statements. and we appreciate very 
your continuinq stronq support o our efforts. 

Si cerely, 

e IC. 5inqaman 
istant Attorney General 
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Hnnorable Earl Pomeroy . 
U.S .. HOUie of bpreaentatlvea , 
Waahington, D.C. 20515-3401 

I>ear Conare11man Pomoroy: 

,• 

It wu a ple~\>.re apeaklq with you Friday rogmlng H.R. 9, the tnsuruice 
Compctltlve Pficina Act of 1993. We hive reviewed this blll and agreo with the position 
e~iated by',the 1'Utlee Depanmcnt in the at~ lot~r. · · · 

·By m~ antltrUSt lawa pnerally aPJ>llcable to the lmurance lndulU)', we belleve 
H.R.. 9 would !promote co.tltlon and enhance .~omlc etllClency. The "tafc-haibor111 eat 
forth in the "Plil would peznilt tbe condnued Aharhia of a varlet)' of hiltorlcal 1011-related data 
and other information critical to the evamatlon of riak. However, tho bill would prohibit . 
collectlve ~~r detennlnatlom •bout tho coat of future lo11n after a· short transition period. 
· 'rh.ia wwld prpmoto price coiupeUtion among ~ companloi and' d~1coura1e anti­
comp~tivo "'1tlvlty. 

H.R. 9 'would la)'· the foundation for a ~re flexible and dyll&llli'. insurance industry. 
_It would pron)ote price compcti\iun, which wou1d benefit tho American eoDwmer. · . 

. ' 

· ".fhank!YOU again for •harina your view• "!'llh me regan1ln& lhb bm.· t wmt U. uS\ln I 
·yau thai ~and White Houae ltRff took·a nfre9h" look at this, and Qanaulted with. 
knowlegeable; JUltice Depanmem oft'icial11, aa you .Uucat.od. · · · · 

' i 

Sincerol)', 

Chrlaiopher, Edlty, Jr. 
M•OOiato Dlrector for 

General Oovommmt·and .Plftlnoe 

'.' 
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I , 
·. 

. . 

The Honorable Jack DrooJce 
Cha.irman . . . 
camnt~tee on ·tbe tl'l.l4ic1ary 
v. a. Hou•• of· •.Pre1enta.tive8 
1fNhiDqtOD, 'D.C:. 20515 · 

n_.ar Mr. Chairma1u 

.. 

. Jenn If c.r . V-.k~ n ·~ 
rv">(\r\~dp 

·ua.~.,,.... 
. . . . . . 

DRAFT 

t om writinq 1n response ~o your request for the views of 
the o.p.rtment of Jua~icc o~ R.R. J, the.Dl&urance competitive 
•~1~1D9 Act of 1P9~. •• r4'Porte4 iavorablf by the 8ubcamm1ttae on 
Kconamic an4 C:Olllllerglal Law. Al Aaalatant ~ttoniey General 
.•i.ntJ~ .t••tified J:>efore the 8\ahconunittee OA J\&ly ~·· l.J9l, tlle 
Admin~stratioD support• a R•~~ow1D9 of th• current broa~ 
eXell\Pticm f~r the.bu11Deaa of 1nauraace· 1n tho MoCarran·P•r9U•on 
Act ....... et·el•il~ ... aiea• P.••'••~laa iaF ~··•~&9se• .aa- e•e 
~ets•Alll) , .. eaa;a•h'• ... •• •••••l••••~ etii6e••••• M9'P9'!1 ¥K", •• ~.a,...,. s~r• •• .Uv> 1e1'•l•1'•• 1

• to be •u•••••l~l• •• •••e 
el•o al:!l:ew in•~anoe ooawsat•u of al• ai:•••. t:o • a-.sa •••• ,.. .... 

· twi?T~a•· :~•*:'t•ttf, aaa. p•Rri' ••••••• •• •lata:ta ltameH.l . 
Ml\'8B9'* _,_ p~-fttllhitit::r The Department of JU•tice 'bel1evaa 

. tb•t~-.he.b1i1.•• report• y the.8\mcommittee is &n. appropriate r Lafinoe of the need to rrow th• ourrent broad. a1atltJ:U1t 

H. D '! exemptioD for tba bua ••• of iu•~ranoe and the aae4 of the 
n. industry eo OPe%"•t fficiantly and effaotivoly 1n au · 

lac;~•••iD911 co1n2 1.t'i.ve. enviromncmt. · 'l'hlle, the Departmenl 
, •upports · the t • t au4 aoope . of H·. a. 9 a1 r• or t.ed. · he 
I coiNl\1t~ee.' Ai y . , D a ra on 1 propoa n 

~ape o the MCCarran •.l'erquaon •MIPtion for. th• bual.ne•a 
iDaur&A~e to .the.extent that •~eh bueine•• relates to the 
prgvi11.on of health beuefit• ,· · 

· Llke n.a~ t al 111.,~0'1\I~~. ·.tbe ~111 •• repor1.ed wou14 narrow 
tlie currant antitruat axempt~o~ for tl:ul bu•i~e•• of ·1naura~ce. 
It 41ffera in fnrm from the ~111 aa 1ntroduc;eC, howeve~. iD that 

' ~t •imply appl1ea .~h• antitnaat law• to tha bUain••• of 
·1Daurance, excep~ for certain catevor1ea of. conduct to.the .,ctent 
that auoh conduct is requlated by·atat.e law. Thl• format. 11 
•imilar ~o t~.t . of tha c"1rrQn~ ex~tion &Ad provides, we 
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b•lieva, a·workableW.y .to ~arrow t.he ~.,optiQft 1p•cified 
. aoa4uct without:. c:raat.ing wm-=•••U"Y 1m0e:rt&11lty.· . . . . . . . . •' . . 

.· . . I .. .. •. . 

leotion 3 of th• bill.1et• forth ~1•• of .construction to 
,. elarl.f~ t.he .iu~ant •~4 tb• · affact. of the 199~,·lat.ion: :orie such . 

r.a1e ·Dru•n-•• t.be l419al atancsarc11 &»PlieabJ.• UDder the .,c.iat.iDQ' 
llaCarran-Parvu,aon Act with reapeat to COD4)1-at S.11 .tile 1>iu,•1 •aafe 
bi.rbor••. (Q11t99oriee of QOnclv.Qt U.t w.t.11 ·rr-.1n ·axampt from the 
a~itftat 1awa to t.be . .xtut· re;u1at.e4 1>y •ta.te ·1.,w). Another 
t'u.la Of QOIMl~ll:'UatioD preaervea the currant proV1110DI relat1D9 to 
aat• of },oycott, ooei"oioaa or 1uU.midat1cm ill aection 3 of the 
·llCC&rrua.·r~ao~ .Mt. •~il.1 uotber pre1erva1 the ava~lab111t.y 
of ~· state action 4•f 81laa to peraon1 8D9•9•4 in tll• bu1in,a1 of . 
b.1uruce to the ..... extant. aucb. 4efan•• 1• avai1a.D1• to other 
~araOAa. 0~·~ J:'\&lU ot CODll;;NatlOD preserve axiltiDQ' lt&te 
taxiu9 an.4 'r~l•tory authoritr &8 provi4a4 in ••CtlOD a Of tha 
NoCarru·rcar;uaoA Act, u4 preserve azatit.ruat i.1Nlmnitie1 t.b.at may 

· ba appliaahle u.n4ar o.thar law•. ., · . 

· · laotion > of iba bill ·would. effaat1va1Y narrow tb.a aurran.t 
antitxu•t exeJIQ;)tlon for the b~eiue1i of insuranoe to aartaln 
·•s .. fe. harbora• .. pec:lfie4 iu tba bi.11. Safe harbor• are provitea 
for joint.ao~cluct-J.nvo:Lvia.9 1:.he 0011ect1o:D, oompilation and 
4i11illninatiou of.h1ator1cal. data; the 4etexin1nation, usinv 
1tan4ard actua~lal techl:L1quaa. an4 41aaeaination of a 1o•• . 
developlttllmt factor or developed 10••••1 the ~evelopmaa.t ancl . 
. 4i••aminatiob of 1tan4ar4 poliq- foru. · prov1Clecl t.bat. thtr• i• 110 
agremuuit to adhere to auch fozaa or to require adharanoe to •uch· 
fozma 1 . tlae :Proviaicxa' of 111euruce throu~b public saec:e1•1 ty market 
aecbeniama (oftezi refarr14 to•• ala1911•4·r11k pqgl•)s tbe 
provision af insurance as a biatoric u.n4ezwr1t1DQ capacity r11k 
pool -(certain •9r.an4fatbare4" pool.• apee1f1e4 iu the bill) 1 t.h• 
4evelapmant of or pa;-t.lc1pat1cm 1il certain. ·•pacif 1A4 f ira 
iaapaetion. programs, ancS th• 4avalopmen:t of or participation in a 
program. pursuant to a worker•• compensation 1nauru.ee plan filed 
wi~ the .st.ate entity that. r8cJUl•~•• the bu•inua of. inaurance 
UD4er.a~aLe law. to a.a•ure an employa~·• experience with respect 

. to o~at.S.onal aQc:1.4ent: or 111n.esa o! it• 91DP1ofeu a9elA•~ 
~ar.i:.1a experience of oLhar employees &D4 ~o aak• a 
m041ficatioa for an 1nclividual emp1over·ba1e4 on 1ucb 
~ari•o11•. if ~ aff~te14. empl(J)Per M.• a rea1~al>le opportwiity 
to appaal • detarmiDation u~i-. •uoh a proqram to a 9ovenmumt 
a;~ey. Wa baliav• that ~aaa l&fa harbora are w•J.1•CoU14~~. ·· .· ,, 
and apJ)ropriat.•~ .. . · :~l ·~:· 

'• 

~.bill alao.prov14ea, durin9 .a 2 year ~rana1t1on perio4 
b99inni1MJ on t~ effective &Sate.of the bill (1 year after the 

· date of .enactment) , a aa.fa harbor for con4uet that con1iat1. of 
· ma>cizuj .a.a agreement or enqciqiD; in joint conduct to detenU.ne or 

. · 4iaaem1nato a tren.4 factor l&D. ·a4~u1tmr&Dt to cevelope« 101••• to 
. &Ooount.for ilDl' ahan9a. that ia &DC~Oipated t9 affaot ·1oaae1). %t 
·turtber prov14•• th•~··~•41CZ'&eDt t~ the tru1ition·period., th• 
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. ~n4Qencleat. purCbaae of·· trtm4 facto~ br a $t•~•o.D .c9a9e4 in th• . 
bu•ine•• of laaurauoe frOllJl a·per•on not eD9a9e6 iD (&U:Ld Dot 
affi1iote4 w1~ & per11011..eza.qo9ad iD) prov1411l9 11L8U&DC:e •ball be 
pr••um•c! not to v1o1at.e t.h• •n.itru•t lowa. ~11• we clo no~ 

. believe· l;hat t.ra114iuq ebould be permanently safe-harbored., we 
have DO --obj6Ct.ian t.o L~e tranait.J,.oD pariod. J.n me bill 4uri.n9 
wh.lch trenc!in9 will.· r.cmain exempted from t.he application oC t.lle 
utltru1t lava. · · · : · · · 

. leotion 5 o! t.ha bill prov1clea. that. t.ba Attorner General 
aba.11 iaau.e a •bu•ineao z-oview 1et.t.er• <• istatezneut of .tho 
~art.meDt' a anti tiue.t ezdo:E"caumt intent.iona w1.th re•pect to 
•pacllic ~onc!uct) !u roeponee ~o & wri~taD requeat ~ aQ¥ per•on 
8D~a9e4 in the bu~iD••• of iDaurance with reape~t to tbe 

· aotivitiea. of •n underwritin9 riik pool 1A accordan~• with 38 
c.r.a. f. SO.G (4eeorib1D' the Depart.mtmt'• buaine•• review 
proc•4ur•). 'l'be Department' already provide• cruidanoe ~o th• 
i.nauraD.Qe e.n4 oLber ~uaiaeaa commwiitie1 throu;b the ~·· ot the 
bua1ua1a review procectvre o~taine4 iD tb• Code of ·Pedaral . 
A.VU.iatioa•. ,,. will be aaLa1tive to tba naada of inaurers and 
o~~• affec;:te4 ~Y .the pas1a9e of n.a. ~ in respondin9 Lo 
r~••t• for buaina•• review let~era that they may •ubmit 
parautmt to tbat ~rocedure'. we are, howeve~. ·final~ oppoaed to 
8t&tUtOr11y iDVOkinq the l>ep•~t.m8Dt'8 bueiD988 reVi8" prOOe4U~8. 
ttbare J.a .no need to do •o 9ivoD th• Depat'tmeiit·a lonq•tudiuci' · 
bu•lD••• reviaw. po11cie• an4 proce4uree. MOreover. • statutory 
pro~1•ion cou14 encour•ge·wmac•asary ~v1ine1• ~eview ~•'l\l••t• 
that otherwlae would noL· be ma4e end ~hat coul.c! l)e 001tlY ~th ~o 
tbe ind.uat.ry an.4 \.o the Departmliut. And private ant1t:ruat · 
counaa1 are a1ao available to •CIVise tbe induattY.OA •pac1f1c 
poo1ing practice•, vvi4e4 ~Y tbe bua1a••• raviawa 1aaua4 br th• 
Departm9AL in the ngz:mal course. · riually, buli1naas·rav1aws are 
not C\arreutly provided fo:E" ~Y •tatuta_ and auch a prov1aion in 
Ko¢«rr&D·re•~•o~ ref 0111 1e;-111atioD would aet a dan9erou1 
preoed.aDt for aimi.1•~ prov1eiona 1n other areae where the 
•ffooted. 1Dduetxy &rCJl'a• tllat aoma level ot entieruat. uncercaint.y 
war~mit• •P•~i•l ~o~ai4arat1on. 

Aa~4e t~om this 1Jl\portant ob'ecLion, ~• be1lave chat K.a .. t 
·aa z-eporte4 ~Y tha 8\lbcommit'l:.ae 1a a h1Ghly workable ao1ution to 
the 1onq·4al>at84 iaaue of Mocarran·l'erouaon rafo:r:m. we thank ~e 
Cdmlnit.taa for the opportunity to contribute to this bl•torio 
199islat1ve effort. we look forward to contin\l1D9 to WQrk W1th 
you on t.h1• la9ialad.on '.thro\lqh iU •uocea•ful paasaqe an4 · 
m:i.aaement in~o iav. · 

3 



',··. 

,: *' 
•·. 

' ;. 

·' 

' 
.. 
' 
" t:· 
t. 
~· 

•· 
' ( 

#: 

: 

•. 

'· 
; 
.i'. 

! 

. '&'bi• ·Department bas baen •cSvi1ed. 1:1y the Off ics o( -M1.n•1J91!1mlt 
mies BU1S9et. .· t.bat. t~•, 1• no ~jection to· the •ubaiaaioa of thJ.8 
E"9PO:I"~. f%'0m t.be .,tu.dpo"i~t of Lh8 Adminiau·•~ioza• a program. 

Sincerely, 

·•· 

... 

I . 

·, 

'~- "• ,,. 
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