
CLINTON - TITLE V - SUBTITLE F 

REPEAL OF MCCARRAN-FERGUSON EXEMPTION FOR 
HEALTH INSURANCE: Health insurance 
industry is now subject to The Sherman Act, 
The Clayton Act, FTC Act, and The Rebinson­
Patman Antidiscrimination Act. 

ANTI-TRUST 1 

CHAFEE - TITLE IV - SUBTITLE C 

EXEMPTIONS: An entity or individual is 
exempt from antitrust laws if the activity 
falls within one of the categories of safe 
harbors outlined in Act er within an 
additional safe harbor designated by the 
Attorney General, or if it has been 
specified in a certificate of review. 

SAFE HARBORS: Exemption from antitrust laws 
for: (1) combinations of providers if the 
number does not exceed 20 percent of market 
share of the provider type or specialty in 
the market area, (2) activities of medical 
self-regulatory agencies, (3) participation 
in surveys of prices, reimbursement levels, 
or compensation and benefits of employees, 
if survey conducted by third party and 
information is aggregated in a manner such 
that recipients of the survey may not 
identify individual provider's prices, 
etc., (4) joint ventures for high 
technology and costly equipment and 
services, (5) hospital mergers - one of the 
hospitals, during 3-year period preceding 
merger, had an average of 150 or fewer 
operational beds and average daily 
inpatient census of less than 50% of such 
beds, (6) joint purchasing arrangements if 
it represents less than 35% of total sales 
or services in the relevant market and cost 
of product or services accounts for less 
than 20% of revenue for participants, and 
(7) negotiations to carry out any activity 
described in this section, or in the 
process of obtaining a certificate of 
review. 

DESIGNATION OF ADDITIONAL SAFE HARBORS: 
Attorney General shall publish in the 
Federal Register proposed additional safe 

COOPER - TITLE I - SUBTITLE C 

GUIDELINES FOR ACCOUNTABLE HEALTH 
PLANS: The President would be required 
to provide for the development of 
guidelines en the application of 
Federal anti-trust laws to AHP' s. The 
Attorney General would establish a 
review process under which AHP can 
obtain an opinion from Department of 
Justice on conformity with Federal 
anti-trust laws. 

CERTIFICATES OF PUBLIC ADVANTAGE: 
Attorney General shall issue 
certificates of public advantage to 
each health care joint venture that 
complies with anti-trust laws. Venture 
shall not be liable under any anti­
trust law for conduct described in 
certificate. Requirements for 
certificate include: the benefits of 
the venture outweigh the reduction in 
competition, and the reduction in 
competition is necessary to obtain the 
benefits. Benefits include higher 
quality, increased access, greater 
efficiency and utilization of 
resources, preservation of location in 
underserved areas, and elimination of 
resource duplication. The Attorney 
General must grant or deny issuance of 
certificate within 30 days of 
application. Certificate can be 
revoked at any time if venture does not 
continue to meet standards. Exemption 
from anti-trust laws for conduct 
necessary to prepare certificate 
application or to join venture which 
has certificate in effect. 



ANTI-TRUST 2 

CHAFEE - TITLE IV - SUBTITLE C 

harbors and shall proscribe criteria to 
establish additional safe harbors. 
Criteria shall include: the beneficial 
eff6ct of the proposed activity on acc6ss, 
quality, efficiency, utilization, and 
ability to provide services to medically 
under-served areas or populations. 

CERTIFICATES OF REVIEW: Attorney General 
would issue certificates of review under an 
expedited waiver process. Attorney General 
shall establish procedures for applying for 
certificates of review and for approving 
the application. Activities described in 
certificates must satisfy criteria for safe 
harbors. 

NOTIFICATIONS PROVIDING REDUCTIONS IN 
CERTAIN PENALTIES UNDER ANTITRUST LAWS FOR 
HEALTH CARE COOPERATIVE VENTURES: After 
entering into a joint venture, a party may 
within 90 days, provide written 
notification to the Attorney General 
disclosing the venture. Under certain 
conditions, joint ventures providing 
notifications of activities to the Attorney 
General would be subject to reduced 
penalties (i.e. actual damages and 
interest) under anti-trust laws. 
Application for certificate of review and 
certain ventures are activities deemed 
submission of notification. 

GUIDELINES: The Attorney General shall 
promulgate such rules, regulations and 
guidelines as are necessary to carry out 
this Act, and to promote greater certainty 
regarding the application of the antitrust 
laws to activities in the health care 
market. 



KENNEDY BILL 

NO CHANGES TO HR 3600. 

ANTI-TRUST 3 

HOUSE EDUCATION AND LABOR 

NO CHANGES TO HR 3600. 

WAYS & MEANS 

NO CHANGES TO HR 3600. 

J 



.. ANTI-TRUST 4 

SENATE FINANCE 

NO CHANGES TO HR 3600. 



Department of Justice 

FOR IMMEDIATE RELEASE 
WEDNESDAY, SEPTEMBER 15, 1993 

AT 
(202) 616-2771 

TDD (202) 514-1888 ,, . 

AHTITRVST BNPORCIMENT POLICY STATIMENTS 
ISSQED FOR QALTB C,AlUj Dmt!STBY 

WASHINGTON, D.C. -- First Lady Hillary Rodham Clinton. 

Attorney General Janet Reno and Anne K. Bingaman, Assistant 

Attorney General for the Antitrust Division, were joined by 

Federal Trade Commission Chairman Janet D. Steiger and prominent 

members of Congress at the Department of Justice to announce 

st~ps to make health care more available and affordable to all 

Americans. 

The Department of Justice and the Federal Trade Commission 

issued six antitrust enforcement policy statements to provide 

guidance to hospitals and health care providers to know whether 

they can enter into mergers and joint ventures without violating 

the antitrust laws. The policy statements will help alleviate 

uncertainty within the health care industry making it easier for 

mergers and joint ventures to take place, resulting in lower 

health care costs. 

Assistant Attorney General Anne K. Bingaman said, RMany 

health care providers have delayed cooperative cost-cutting 

arrangements because of uncertainty about antitrust restriction~. 

(MORE) 
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I wholeheartedly believe that these new policies will bring down 

costs to health care consumers while providing effective quality 

health care services.• 

The policy statements provide antitrust safety zones which. 

describe circumstances under which the Department of Justice and 

the Federal Trade Commission will ~.challenge: 

--Hospital mergers; 

--Hospital joint ventures involving high-technology or other 

expensive medical equipment; 

--Physicians' provision of information to purchasers o~ 

health care services; 

--Hospital participation in exchanges of price and cost 

information; 

--Joint purchasing arrangements among health care providers; 

--Physician network joint ventures. 

The Department of Justice and Federal Trade Conunission are 

also committing themselves to an expedited business review 

procedure under which the agencies would provide responses within 

90 days, after all necessary information is received, to 

requesters seeking guidance on health care joint venture~ and 

information exchanges. 

Today's announcement is part of the Administration's efforts 

to reform the nation's health care system. The Justice 

Department is also currently evaluating measures which may 

increase federal power to combat fraud and abuse. For example, 

(MORE) 
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strengthening anti-kickback laws and making the heavy penalties 

against defrauding the government applicable to those who defraud 

the private health care system, as well. 

Senator Howard Metzenbaum (D-OH) and Representative Jack 

Brooks (D-TX) took part in the announcement at the Department of 

Justice. 

### 

93-271 



DEPARTMENT OF JUSTICE AND FTC 
ANTITRUST ENFORCEMENT POLICY STATEMENTS 

IN THE HEAL TH CARE AREA 

The Department of Justice and the FTC today issued six statements of their 

antitrust enforcement policies regarding mergers and other joint activities among health 

care providers. 

The six statements address: (1) hospital mergers; (2) hospital joint ventures 

invoMng high-technology or other expensive medical equipment; (3) physicians' provision 

of information to purchasers of health care services; (4) hospital participation in 

exchanges of price and cost information; (5) joint purchasing arrangements among health 

care providers; and (6) physician network joint ventures. 

The statements are designed to provide information to the health care community 

in a time of tremendous change, and to resolve, as completely as possible, any antitrust 

uncertainty that might deter beneficial mergers or joint ventures that promise to reduce 

heatth care costs. Sound antitrust enforcement will not impede efficient transactions, but 

it will continue to protect consumers against truly anticompetitive activities that lead to 

higher prices. 

Antitrust analysis Is inherently fact-intensive. The six policy statements give health 

care providers guidance, In the form of •antitrust safety zones,• which describe the 

circumstances under which the Agencies will not challenge conduct under the antitrust 

laws. The statements also summarize the analysis the Agencies will use to review 

conduct which falls ou1side the antitrust safety zones. 



Providers who wish to have the Agencies' views on specific joint activities that they 

plan to undertake may obtain a timely response through the Department's expedited 

business review procedure or the FTC's advisory opinion procedure for the health care 

community. In the policy statements, the Agencies commit to respond to requests within 

90 days after all necessary Information Is received regarding any matter addressed in the 

statements except hospital mergers outside the antitrust safety zone. The Agencies 

make this commitment to swift and certain expedited review in an effort to reduce antitrust 

uncertainty for the health care Industry In a time of fundamental and far-reaching change. 

The Agencies also recognize that, in light of such change, additional antitrust guidance 

may be desirable In the areas covered by these policy statements, as well as in other 

evolving health care contexts. Consequently, the Agencies will Issue additional policy 

statements as warranted. 

HOSPITAL MERGERS 

The Agencies have challenged only eight of well over 200 hospital mergers in the 

last five years. Many hospital mergers do not present antitrust concerns because the 

merging hospitals are not significant competitors of each other. In other cases, where a 

merger substantially reduced the number of competing hospitals in an area, the Agencies 

in the past have refrained from bringing an action because the merger produced 

significant cost savings that could not otherwise be realized. 

The policy statement establishes an antitrust safety zone for mergers where one 

of the merging hospitals is small. Specifically, the Agencies commit not to challenge, 

absent extraordinary circumstances, a merger In which one of the merging hospitals has 
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less than 100 licensed beds and an average daily Inpatient census of less than 40 

patients. This antitrust safety zone will be especially helpful for small rural hospitals, who 

consider a merger necessary in order to continue providing services, but who fear the 

cost of an expensive investigation by federal antitrust authorities. 

Hospitals which are unsure if they are within the safety zone may obtain timely 

advice from the Agencies through the expedited 90-day review procedure set forth In the 

policy statement. 

HOSPITAL JOINT VENTURES INVOLVING 
HIGH-TECHNOLOGY OR OTHER EQUIPMENT 

The Agencies have never challenged a joint venture among hospitals to purchase 

or operate high·technology or other expensive medical equipment. In most cases, these 

collaborative activities create procompetitive efficiencies that benefit consumers, which 

outweigh any potential anticompetitive harm. Although numerous hospitals presently 

participate in joint ventures, it has been suggested that fear of antitrust enforcement 

currently .:::.,ills such ventures and forces hospitals to purchase expensive equipment 

individually, even though joint ventures clearly would be more efficient and less 

expensive. 

The policy statement sets out an antitrust safety zone for joint ventures involving 

high-technology or other expensive equipment that must be shared In order to allow the 

hospitals to recover the cost of acquiring, operating and marketing the services provided 

by the equipment. As long as the joint venture is reasonably necessary to recover these 

costs and does not include a hospital or a group of hospitals that could have offered a 
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competing service to the planned joint venture, the Agencies will not challenge, absent 

extraordinary circumstances, the formation or operation of the venture. For example, joint 

ventures among rural hospitals to share MRls or other expensive equipment and 

agreements among community hospitals to operate helicopter or other expensive services 

jointly normally will fall within the antitrust safety zone. 

Joint ventures that fall outside the antitrust safety zone do not necessarily raise 

significant antitrust concerns. The policy statement, therefore, includes a brief description 

and examples of how these ventures will be analyzed. Hospitals considering joint 

ventures may obtain timely advice from the Agencies through the expedited 90-day review - - -

procedure set forth in the policy statement. 

PHYSICIANS' PROVISION OF INFORMATION 
TO PURCHASERS OF HEAL TH CARE SERVICES 

This policy statement defines an antitrust safety zone that covers the collective 

provision of non-price information by physicians to purchasers of health care services. 

The collective provisio~ of this type of information will have procompetitive benefits and 

allow physicians to work with health care purchasers to improve the quality of care that 

patients receive. The policy statements provide that the Agencies will not challenge, 

absent extraordinary circumstances, the collective provision of underlying medical data, 

including the development of suggested practice parameters. 

The safety zone would not cover physicians who collectively threaten to or actually 

refuse to deal with a purchaser because they object to the purchaser's administrative, 

clinical or other terms governing the provision of services. In addition, it does not cover 
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the collective provision of fee-related Information. The collective provision of price 

information is not, however, necessarily illegal. Physicians who wish collectively to 

provide such Information may receive timely advice from the Agencies under the 

expedited 90-day review procedure. 

HOSPITAL PARTICIPATION IN EXCHANGES 
OF PRICE AND COST INFORMATION 

This policy statement defines an antitrust safety zone that covers ·hospital 

participation in written surveys of prices for hospital services or wages, sal~ries or 

benefits of hospital personnel. The safety zone applies where (1) the survey is m8:_n?ged 

by a third party, (2) the information collected for the survey is more than three- months 

old, and (3) the price or cost data reported are based on data from at least five hospitals 

and aggregated so that the prices charged or compensation paid by particular hospitals 

cannot be identified. 

The policy statement also includes a description of how the Agencies will evaluate 

information exchanges that fall o•·'side the antitrust safety zone. Hospitals that are 

unsure of the legality of a proposed survey can obtain timely advice from the Agencies 

through the expedited 90-day review procedure set forth in the policy statement. 

JOINT PURCHASING ARRANGEMENTS 
AMONG HEAL TH CARE PROVIDERS 

Most joint purchasing arrangements among hospitals or other health care providers 

do not raise antitrust concerns; indeed the Agencies have never challenged such a joint 

purchasing arrangement. Such collaborative activities typically allow the participants to 
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achieve efficiencies that will benefit consumers. This policy statement covers 

arrangements among providers to purchase such goods and services as laundry or food 

services, computer or data processing services, and prescription drug and other 

pharmaceutical products. 

Under the policy statement, the Agencies will not challenge, absent extraordinary 

circumstances, a joint purchasing arrangement if the group's purchases account for less 

than 35 percent of the total purchases of the relevant product or service, and the cost of 

the product or service being jointly purchased accounts for less than 20 percent of the 

total revenues from all products or services sold by each participant in the -joint 

purchasing arrangement. 

PHYSICIAN NETWORK JOINT VENTURES 

This policy statement sets forth the Agencies' analysis of the formation of physician 

network joint ventures that are controlled by physicians and that jointly market the 

services of their member physicians. These ioint arrangements have the potential to 

provide quality services at reduced costs, and can offer significant procompetitive benefits 

for consumers. Physicians who participate in legitimate network joint ventures can 

collectively provide information to health care purchasers, and jointly negotiate with them. 

The policy statement sets forth an antitrust safety zone that covers physician 

network joint ventures comprised of 20 percent or less of the physicians in each physician 

specialty in the relevant geographic market, when the members share substantial financial 
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risk. The statement includes examples of physician network joint ventures that would 

meet the requirement of sharing substantial financial risk. 

The statement also includes a brief description and examples to Illustrate how the 

Agencies will analyze a physician network joint venture that does not fall within the 

antitrust safety zone. Physicians forming network joint ventures can obtain timely antitrust 

advice from the Agencies under the exjjedited 90-day review procedure. 
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STATEMENT OF ANNE IC. BINGAMAN 
ASSIST ANT A TIORNEY GENERAL 

ANTITRUST DIVISION 
UNITED STATES DEPARTMENT OF JUSTICE 

Submitted to the Committee OD J'ioaaoe 
TJnited Statea Sc.ualc 

On Competition and Antitnat lS111e1 in Hoalth Care !.eform 
. May 12, 1994 

I am plc.ucd to have the opportunity ID submit ID lhe commluee tho views of tho 

Departmmt of Justice on Ibo 1010 of ;omp~titiau aud ih~ antitrust laws as •ipificant rcfonn 

ot our bealUI care System ill underway. My itatement will abu .U"1oH Uao anLILrut\-1-ol~ 

provisions of tile Pn11ident'1 pl"OJ>C*ld Health Security Act. 

Tbe V11al lmponan~e of Competldoo and the Antitrust Lawt 

lbt: Pr~11illwl 'lf p1upoK'd llcalth SC'~urily Aol and mo11t of the other uajor pmpc>BMB 

for health care reform rely h11R.vily nn the forcca of compc.;Li\ioo co incl'alSt die 1v1tlabtlity 

ADd imptOV~ tho quality Of b04}th Oll!'O SOMOOS, fb!RU cffieiency in tl:ic delivery of thole 

;erviCCI. and control Uleir aptramna com. for cw ~ th.,; Ml11wy cffcota of ~ctition ~n 

health garo markotpt.aoes have been inhibited. Third party pllyment mechaniEIUI that do DOI 

immu.late QOst-effecttvc consumer ana providci W:ui~ivua, limitatlolll ou the ability of 

OOQBUm91"6 tC> choose health care pla111 on the ha.1i1 nf quality and ptita, and CODSumet 

UD&W&n."'D.C:Sll uf Ull; mcritJ Dnd ~SQ Of the choi~cs th")' du lwvo anl aumplH of inbibidonrt 
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The Hr..Alfh Securit)l Act pnm~ competition in man)' ways. The health woe 

d"llv~ 9)'&lcm it wi.11 c~Atc will :ttimulab; iocrcaaod ~li\lon b~Qm and &MOQg varioua 

types of' health plani and between and arnon& inatitutlonal and indivi'1ual heallb care 

pro'Vidcrs. PIGDB v.·ill wmp'1te to bo aelootod \iy ;oDSmn.ws hr ac:cklaa wa;r• to 101'l'CI' 

p-emiums and Increase lbc quality of care through ncrworb of queunoa provldcn. Pwvi!J1.n 

will oompeto to develop w participate ill plus by dcmomtnatmg that Ibey ean provide high 

Quality can: at aft'<m1ablc prlueti, awl by aa;il..i~ luuawatiYo ways 11:1 c.ffvr that OAJ9, 

Con1urners will have informA.tlon that will ma.Jee them betn:r able to cvalua&c IDd 1elcct rheir 

hcaUh care ~con the bosl& of G<>St and qwali.l)', DDd tluas pla;y their iinportant role in 

1rimulating effective oomretltlnn amnng pl1111 and providcn. In abort. me Hoaldl Bec:urity 

A'1l will pron1~ ~petition l\> ib zilhtful sta.tua 11:1 ci 1majvr dotmninaat ia bealtlt can 

reform. 

Aa we= refonn our hNltb care system to :rely heavily on inemated tlOTllJl&litiOll, it iJ 

vital that we remember that promoting md pwtA"\Ws Lh•l ~lion ~~· ~""vc 

prohibitiODll asainat private oooduct thal would undercut it. Fortunately, we do not have to 

invent such probtbtt1oni.; They have C1llll.CIJ for a "1lt111J ill 1h~ form of om DDtitnwt laWB. 

Given the proposa's for sw,..,,ine f1nmunlt1ea ftom the antitnlll laws or llOriwt gonstrafnta on 

tb111ir ~tfcdiv~c5S iu IOIJlt of the bills bcfbr111 the CODBJWll• howc,,or, 1 fear th-.t thia ailnplc 

oonnection between increll.!ling competition and prcSCIViDa 1hc laws dlAl p~ il may be 

overlooked as hoalth care rcfonn is pW'luocl. That is a mi1take we mutt not mllh. 

The antJ.truit Jaws of ttle Vnlted 5tatc5 1Wt.I lhelr cufu1\:u11wu.l by die ~utmcn.t and 

the Federal Tmda Comm.iasioll arc aound, including as applied in the healtl1 we industry. 
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The antittuat laws have ex.ISied for over a century as tbc pricclpat suanantor of e~tivc 

compctltloo In free ma.dl.ctplaccs. They have proved. tiLm:: am1 apiu, Cw suporior tu 

pervasive govcrmnent review, regul11tion, and ovenight of individual or collective activitlca 

tbat may have goinpctltivc oomoquc;n'"· Indeed, 1hoy b.ovo boon torrncd tho "Mop CAN" 

of our fundamental national econonnc system.. 

In tho b04lth care 8"18, CLB is tbs c:a11e1 gm_..11)', the autiln.Lll laws are csnfuroecl so u to 

take iDU> account not only lncSlcauDDJ of po11lblc wu1pt.:Lil.i n: lwui. uul also &h~ ~tial £or 

pmoompetitivo moroa&ce ia. cfficicnoy, lowered admiaillCnlrivc awl ulbcr uos~. improvmncn.bl 

tn quality, cntwu;od ilmuvatiw, and Olb" 1'&~11dlai1111' imponldat 10 tb~ ~01t-Gft'clltivo 

delivery of qualily health oere servkes. Many t.ypeA of prowrnpeutive industry activity are 

well m;ogni:r.od as highly Ulllik.&ly to raise any 1ignifioa.nt oompgMUvo oongem. POI" ~le, 

nrithcr the Department nnr the FTC bu ever aballcnxcd 11 juiul venture amona boapita1s to 

pwl:iwac, o.(JCJl'te and mark:ot high-tccllnolc>gy or olhw oiqJomiivc modi~al equipment. Only 

thMP. 11ctiVitiea that would hann llealttl care mllkets and oouswnera by mi11~ priGGa., 

dQOrouing availability or q~lity of services, or di.,t:011mgina innovation face potential 

nntitrust challenge. 

ADU1r1111 Guld•H~ lo the Health Care C.mmuaJty 

Although antitrust pnnctptes in the health c11rc lllW 111e bNif.alty awnd, tho 

JA.-p11rtn1cnt md the PTC ha..,e rccognizod cb11.t antitrust wcenainty in the health care 

communify, parti.CUl&l'ly in these cb&lliiDK ttmc11, lhoul<l be 111dn:i.aw. Tv tl&at God. ~ be....o 

been working aiocx: ID8l :summer to provide antitrust swdanoe to the industry. In September 
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l99l, we issued atx Statem.cmt1 or Antiau1t Enforoemcnt roucy tn the Health care Area. 

. OQYwllll maUors that w• knew to bu of QOD~811J to hvalth u.&\' providen ancl oihm. Our 

1'81CD1.Wta covm aix iueu: 

• Hospital mqen 

Ho1pital cquipmont ,ioint nu~& 

Ph;yaician!I' provision of illfonnat1on to pun;baKn 

Hoapitols' CAObDllfO of' prioc: DOd oott data 

• Joint pun;luuJ!ng arraopmootl &mDD& pmvidm, ud 

Pi11aioian o~ joiot ventures. 

Our swcmen18 wmaln "'5&1\ny wuc::f' Uc:N-ibiu~ u1~"Vl1. juiw. .,c;ul.ul"Ct, and othQI" 

activities that the agencies have concluded an: Vl..'T)' unlikely tn 1"11.iH compotittvc conoorna. 

The atatemenu al110 mU.c: ulQIJ, lww"•ci, I.hat wnduot t1ml dwa .uut f-.11 withW tho ad'aty 

zona is llOt by Implication likely to he chllllenged by the Dq>artmeot or the FTC. lndcod, 

mu"h \:UudUcl uot &mc:Dablc; to covuage by a saltty l'.QD11 bo"D"se of th• aigniflcuoo or ihe 

~articular circwnlWlcca wiU be rccoiD.lJlbly an4 4cmonatrab1)' piwumpc..1.ithc; 1D ~ 

c;i~umslaDooe. Tbc awemenu: ll9t out tlie analysis the agencies use In flvAlulllins c:bnduct 

outside tile Safety i.onOJ IO tlult bealUJ ~an: p1u•idw • may 01w-c "oofideot11 e.t30aR antitn&Gt 

i&&uos niscd by propo1cd QOnduct even It' tho ufcty 7..onc11 thcn111clves BR not applicable. 

005 

P.0! 

Both the llitli\."ty liUD"'ll 111111 ll.i" agc11cie1' 1DOly6i1 elf olhc:r '10DdWJt a.ro aot out iA our 

policy statement1 ih 11imple, ictraightf0rw111'11 tmns. OUr aoal is w provide anUU'Ult guidan;c 

lu health 'm pwvidcn thomlQlV(:IJ, and nm only to the aulill1.111t 1'ar that advises the industry. 

• • • 
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While our J 993 policy ltltcmcnts co~er a lot of l['Olllld and. I believe. bave 

C:OIUribiMd sreatly to hoaltb care providm' undar&t&ndiq of IDtittUBt issues, I a1&0 1'eHeve 

rtlat WC CID amJ llbou.l\l W more. Wb.c.'ll we i1wod OW" pull\ly 1t&tmncsutl \u' 8'.:p'°""ilig, w" 
recopizcd that additional antitn11;t suidance in the RreRa tbey cover U well Al in ocher health 

01ue 11~ may be: dcalabl~. Wo 11-c Jund at work on 111Gb additional pldau.11\; rishl now, cmd 

baVP. pledSfd to continue thi& effort. In this rqard. I want to expreu my 1in~ epprcoiati.on 

for tho advi'c and W\lll:iol ~ bavi.: rocc:ivod fi"Dm nipt'98cnt6t\vw of the boalth. VllR 

oommunity in our on5t0ing enoru to develop UllCf\11 andaual CD!Orccmmt policy ltatmlcot6. 

The lcpl and practic:al insight6 that bavo bew ~bared with WI by tlie .American Holpital 

Association. the American MOOical AS&Oclatlou. IDd a vlrloEy uf \11bc;r i.utrnatod anJ 

knowledseablo parti." bave been invaluable. 

We have 11bo iUlltituteli an c:x.jn:\llLc:ll proocdurc 10 1\lppl~nwt tbc; pacral anti.lnll\ 

pidancc 1ct forth in the Sunemenu nf Antitrulll Rnforccm.cnt Policy in the Health Ciro ArN 

with more tpeQiHQ 1Uldaneit on Jpoc;iflc propoK4 gwduvt. We havo gommitk:d \o respond to 

requests for n!T.11.nmcnt IJuainC&S reviews of specific bcallll care acd'lllde1 wtmtn '° U1 120 

•;ya, dc:pmdiq on the nature of dio «JDduct. The :Federal Trad~ Commiasion bas made the 

same oommitmwt with respect 10 111 advfaol)' uplulvu prwww~. H~th ~ provldcn arc 

t.UciDg advontase of thee• procedure&, aad we anticipate that they will result in •ianifiCIDl 

further clartncatton or Blltitrult 1ulCJ au'1 iuldcpu~ "' the advaotAat of 611. 

. 5 . 
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Andtrull fr0Yllloo1 la lbe ffHJth SecurilY Aet 

The Health Scowil)' Act contains two andtn11t-related provtdona. Pint, 5«Jtion 5501 

of dle Act RPC&}s the bIUlld 1111ti1n.1ist lnuuw.lily iu lln; MoCeaau-f'er~ Ace for the 

business of insurance to thf! fl'Sttut llutl such hu•int155 n:l~ to tho pmvllloo of health 

bc:ucnu. Tiio currwt, bro.d immunity could alluw b~hh inaW'Cnl to aot entioompo\itivol)' 

And thllrP.by interftn with the Hell.th SCCW'll)' Acn ¥!)&1 of relying on oompctitioo betw~u 

unw·ers to control heAlth oorc 001tu. 

Jbe ttealtb 5ecurity Act also provides tha1, ln OODD1;1;tlun with d.&o oeiabllahmo1.1t liy a 

regional o.lli.cmoo of a fee aoheduh: for uae in re&ional alliance fflt'l-for-sr.rviae health plana, 

b.ealtb. can: providers may oollecd~ly n~XULl•w \l.u; (1.N M;l.twulc with thG ~ional a1Uaaoo 

(sectjon. B22(c)). lbi11 1CCtion rocogni1~ thR.1. t~e eatabli&hmcnl of sw:b fee aol1edul1& by the 

alliances ill basi1.adly a governmental fUnction under the Aot, and provides that the actions of 

the alliances ia this reprd and their neaoliatlons with providm QOllectlvcly ehall be ~oil 

the tmtittii11t tn:&Uucnt due io government aQ\!Oll8 and offoz1& by private pllltin 1';> io.fluenee 

thOIA Actinn• (11ection B:Z:l.(oX!)).). Suoh ac."tions and cmnu gcnend(y lll'C uul ;,111ljc11 . .t to the 

antitrust la'W'Si but uftder MGtion 1322, as is the cue generally, there Aft: imponant limita OD 

what actions provJdcli msy mke 10 iunu~m,;" au alllan~o'& foo-fol'-sen-ioo eohodule deolsiona. 

The principal limitation i& that providers may Ml threaten or ~illC in any boycott to for" 

au alllau~ to adopt thoir 11uggestio11.11 or rooommendations (scctioo 1322(oX6)). Aa UACd ;n 

aectioa 1322, the term "boycott" ta tntc:Ddcd to inol\Kk: ID)' llu'eat or BGtioo ttuwP wbi~h 

p1ovidcB ~ollclitivol)' wOllld dooline initially to participate, or departlcipate, In &e-fbr-11c:rvi.cc 

health care delivory unless fee• were set at ccnaln lcvcla. 

- 6 -



17:25 L-W-P BR(lMCH-'OMB 

TO 

• • 

008 

P.09 

Before conc;Jud1ng, l woulc11.l.kc ro WJdcrlQOn; du:; un&' puiot I thiaA i1 "ii.Ill ~ >.oop iu 

Dliod u antitrwit inue» tsrei wo11idered durina health w-e reform. Amons the primary 10'11 

or auch '"runn I:. to brln~ (ho rvn;cia vr wmpotition ~tivol;r to bvar· in li~1tb ~ ~' 

u never before. To accomplish this soal the ctllcacy ot· the anlitrUlt law1 mual be ptelerVcd. 

and we M!Ck the Committee ·11 support in thio offbrt. Tho I>opuune11t or Justi~ muet also 

continue to wort wtth tile !'TC an'1 tbe bealm care eommunlJY w mhwc uQw&m1UIW auLilJ~l 

Wl\X:l"Ltai.ul;y i11 tb<i b~th o~ Gl"CG, wbi1:;b. wo b&ave pledged to do. 

U1ank you agatn for ille OpponllilllY io submit w \be Culluni~ &111,; vicwa of di~ 

])gp11rtm1:1Dl or Ju&tioo on thc:sc impoztant issues. 

. ' -

TOT~ P.08 



07:50 OMB LRO/LWP 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

washinqton, o.c. 20503 

May 10, 1994 

LEGISLATIVE REFERRAL MEMORANDUM 

001 

LRM #I-2670 

TO: Legislative Liaison Officer -

FROM: 

COMMERCE - Michael A. Levitt - (202)482-3151 - 324 
DEFENSE - Samual T. "Brick, Jr. - (703)697-1305 - 325 
HHS ~ Frances White - (202)690-7760 - 328 
LABOR - Robert A. Shapiro - (202)219-8201 - 330 
TREASURY - Richard S. Carro - (202)622-1146 - 228 
VA - Robert coy - (202)273-6666 - 229 

JANET ~. FORSGREN (for) 
Assistant Director for Legislative Reference 

OMB CONTACT: Robert PELLICCI (395-48?1) 
secretary's line (for simple responses): 395-7Jti2 

SUBJECT: JUSTICE Proposed Testimony RE: s 1757, Health 
Security Act 

DEADLlNEs 3100 P.M. May 11, 1994 

COMMBNTBs Hearin; is before the Senate Committee on Finance on 
Thursday, May 12th. The haarin~ deals with the antitrust 
related provisions of the Health Security Act. 

OMB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President, in 
accordance with OMB circular A-19. 

Please advise us if this item will affect direct spending or 
receipts for purposes of the the "Pay-As-You-Go" provisions of 
Title XIII of the omnibus Budget Reconciliation Act of 1990. 

CC: 
Nancy-Ann Min 
Ira Magaziner 
Chris Jennings 
Greg Lawler 
Jack Lew 
r~ynn Margher io 
Jennifer Klein 
Clarissa Cerda 
Bob Damus 

Bob Boorstin 
Jason Solomon 
Meeghan Prunty 
Barry Clendenin 
Len Nichols 
Steve Richetti 
Janet Forsgren 
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LRM #I-2670 

RESPONSE TO LEGISLATIVE REFERRAL MBMORANDUM 

If your response to this request for views is simple (e.g., 
concur/no comment) we prefer that you respond by faxing us this 
response sheet. If the response is.simple and you prefer to 
call, please call the branch-wide line shown below (NOT the 
analyst's line) to leave a message with a secretary. 

You may also respond by (1) calling the analyst/attorney's direct 
line (you will be connected to voice mail if the analyst does not 
answer); (2) sending us a rnerno or letter; or (3) if you are an 
OASIS user in the Executive Office of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
the subject shown below. 

TO; 

FROM: 

Robert PELT...ICCI 
Off ice of Management and Budget 
Fax Number: (202) 395-6148 
Analyst/Attorney's Direct Number: 
Branch-Wide Line (to reach secretary) : 

(202) 395-4871 
(202) 395-7362 

(Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: JUSTICE Proposed Testimony RE: S 1757, Health 
Security Act 

The following is the response of our agency to your request for 
views on the above-captioned subject: 

Concur 

No objection 

No comment 

See proposed edits on pages 
~~~~~~~~~-

Other: 

FAX RETURN of pages, attached to this 
response sheet 
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STATEMENT OF ANNE K. BINGAMAN 
ASSISTANT ATTORNEY GENERAL 

ANTITRUST DMSJON 
UNITED STATES DEPARTMENT OF JUSTICE 

bi.lbmflted to the Committee on Fina.Doc 
United State& Senato 

On Competition BDd Antitrust Issues io Health Care Reform 
May 12, J994 

I am plcuod to have the opportuniiy to submit to the Omuniuce the views of the 

Department of Justice on the role of comp~tition and the antitruat laws aa 1lgoiftcant refann 

uf crur health CDrC sy&tcm is underway. My stateD'lent will also 1W!ro11t propo~I& for mtitruat 

immunitie» in some of the health \iafe reform bills before the Congress and the antitrutt­

rolated provisions of the President'• propo1od Health Sccwity A~t. 

The Vital Importance or Compeddon and Che Antitrust Law• 

1bc President's proposed Hea.lth Security Act and moat of the omer m~OT propoaa11 

for hoalth care reform rely heavily on the forces of oompetirion to increase the avt.ila'bility 

and improve the quality of health \i&rc set'\'icc1, foiter efficiency in the delivery of those 

SCJYices, and CODtrol their spiralliag com. For too long, the salu1NY cffcxits of competition in 

health care marlcetplacca have beeJJ inhibited. Third party payment m"haniema that do not 

stimulate coat·cff'cctive oonsumcr and provider detii&ions, limitations on the abillty of 

conaumcra to choose health car6 plan1 on Che basis of quality and price, and oonsumer 

unaW1'l'8tle11s of the merits and costs of the cboiocs they do have arc examples of inhibitions 

OD oompetitiOD that nood to be addressod. 

12103 
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The Health Security Act promotc11 competition in many ways. The hoalth care 

dclivciy Jystem ;1 will create will Ptimulate iner68Sod competition betwocu and amona various 

types of health plans and between u.nd among institutional and individual health care 

providers, Plans will compete to be gclectcd by co111umcn by aeckin1 waya to lower 

pmniums and increa&C the quality of care through networks of qualified providcre. Providers 

wil1 oompcite to develop or partiof pate in plans by demonstrating that they oan J>K)Yi"" hip 

quality care at affordable prioes, and by aoekiug innovative ways to of'Fer that care. 

Consumm will have infoltn&tion tka.t will make them better able to evaluate and select their 

health ~ coverage on the baais of oost and quality, Wld thus play their im.pon.nt role in 

stimulating effective competition among pinna and providers. In short, the Ifealth Sec:iurity 

Act will promote oompetition to its rightful status as a major dctenninmt in heatth care 

rofonn. 

As we rtiform our health care system to rely heavily on incrcued QOl'npetitlon., it hi 

vital that we: remember that promoting and proleQttni that competition roquiros effective 

prohibitions against private conduct that would undt:rcut lt. Furtunatcly, wo do not have to 

invent such prohibitions: They have existed for a centwy in the form of our antitrust laws. 

Oiveu tbo proposals for sweepiat immunities from tho antitrust laws or serious cootttainta on 

their effcotiveness iu same of the billa before the Congress, bowev~. I foar that this simple 

oonn~on between increasing competition and prt!ite:rving the law1 thst protact: it may be 

overlooked as health care rofonn is pur&ucd. That is a miltakc Wt; must not make. 

The antitrust laws of the United Statea aod their enforcement by the Department and 

the Podml Trade Commi11ioo are sound, inotudin1 u applied in the health oarc industry. 

- 2 • 
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The antit:ruat law1 have existed for over a century GS the principal guarantor of cft'oc:tive 

competition in free marketplaces. They have proved. time and apin, far aupcrior to 

pervasive govc:mmsnt review, regulation, and ovcrsi.Jb.t of indMduol ar oollc:otive aot:ivities 

that m.•Y have competitive conscqucooca. IDdeed, they have b~ termed tho "Magna Carta'' 

of OW' fundamontal national ceonomic system. 

In the health care area. as \1 the cuo generally, tho antitrust laws aro cnf'on:ed so aa to 

fake into '"°uot not only indications or possible ~petidv~ harm, but also the potential for 

prooompetitfve io.crcuc5 in efficiency. lowered admini&trative and other coats, improvements 

in quality. enhanced innovation, and other facton that are lmportao.\ \o tho oost-cffootive 

dclivCl)' qf q118lity health <;are services. Many types of prowmpetitive induatry activity are 

well recognized as highly unlikely to raiM any signiftcaitt competitive oonccm. Por cxampl~. 

neither the Department nor the FTC baa ever cballenaed. a joint venture among hoeJ'litals to 

purchue, operate and market high-technology or other expensive medical equipment. Only 

thowc activities that would harm health care markets and consumers by raising pricu, 

decreasing availability or quality of services, or diaCOW"agina innovation fQQO potential 

antitrual oballenge. 

Aatltrast Guidance to the Healtll Can Commualty 

Altboup antitrust principles in the health. care area arc baaiou.lly sound, the 

Dep&ll1m~t and the PTC have recoanlzed that antitrust unccriainty fn the health care 

~ty, particularly in these changing times, should be addressed. To that end, wo have 

bocn workiDS since la.st summer to p:rovide antitrust pidau" to 1hc indu&t!}'. In September 

- 3 • 
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1993, wo issued sht Statements of AntitruBt BnfMcement Polioy in ibe Health Care Area, 

covering matters that we knew to be of conoem to health care prov;dc1'i aod olb£1"8. Our 

etaterncats oover ~ix areas: 

• 

• 

• 

• 
• 

• 

Ho5pital meraera 
Huspital oquipment joint ventures 

Physicians' provision of information to purehasors 

Hospitals' cxohangc: of prfoc and cost data 

Joint purchasing arrangements among providers, and 

Pby1igi1u Detwork joint ventures . 

P.0S 

Our statements contain "safety mncs" describi.ng mcrgm, joint vtnturea, and other 

aetivitics th.at the agencies have ooncluded are very unlikety to Ri1te oompctitivo oan'*U. 

The statements also make cloar, however. that conduct that does no\ fall within the safety 

zone& is not by implication likely to be challenged by the Department or the FTC. lndeeid, 

much conduct not amenable to oover&&e by a aafcty zone bec:auac of the 1i111iflcenae of the 

particular cirewnstancca will be recogniiably aod demonstrably prooompetitive in those 

cin:uz:nstances. The statement& set out the analysis me 11encie1 uae in cvziluatins conduct 

ou.tside the safety ioncs 50 that health oaro providers may more confidently uscn antiuu1t 

issues rai&od by proposed conduct even if the safety zone1 'thenuelves 1tC not applicable. 

Both the safety zon~• and the agem~ies' analygia of other eond~ot. arc act out in our 

policy statements in simple., straightforward tcnna. Our aoal is to provide autitt'Ult guidau.oe 

to health care providm themselves. and not only to the antitru5t bar that advises tho ind\mry . 

. 4 -
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While our 1993 policy statements cover a lot of growid and, J believe, have 

~ontrlbuted greatly to health cani prOYiders' undcntanding of antitrust issues, I Alao bollevc: 

tbat we WU and should do m~. When wo fssuod our policy stau:mcnts lHt Scptcmbor, w~ 

rocogni7.cd that additional antitrust guidance in the areas they oovcr ~ well a& in othor health 

wre areas may be desirable. We are hard at work on s\ICh additional auidance right now, ancl 

bav~ pledged to continue this effort. In this regard, J want to expn:A my siaoerc appreciation 

for the advice and counsel we bave received ftom repn;scntativc1 of tho bellth care 

oomrnunity in our on&aing effon.a to develop uacfUl antitru1t eoforoemcnt policy stobmUlnt:s. 

Th~ legal and practical insights that have been shared with us by the Amorican Hospital 

Asaociation, the American Medical ANOCiation, and a variety of othc;r interested and 

lalowledgeable parties have been invaluable. 

We hive also instituted an ~pcdittd procedure to 111pplemont the gmeraJ antitru1t 

guidance set forth in tbc Statements of Antitrust En.foreeinont Policy in th~ Health Care Arca 

with more specifio guidance on specific proposed tionduct. We have wmtnittod to rcapoud to 

requests for Department business reviews of tpeciftc health ca"" activities within 90 or 120 

daye, d~ing on the nalWl'l of the conduct. The Federal Tnd.c Cormnieaion bu madt1 the 

1mne ctOmmitment with respect to its advisory opinion proPcdurc. Health care providers are 

taking adva.ntaae of these procedures, and we anticipate that they will rc&ult in eignilicant 

further clarification of antitrust rules BDd guideposts to the advantage of all. 

Propo1al1 for Antitrust Jmm11nltf• 

Several of the bills that have been introdu~ed to bring 11.bout health care roform ggnta{n 

- 5 • 
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propoaals for broad antitru11t immunitiee in the health oarc aRa. Wo 51rol1&ly beliove that 

sw;h immuniti.::11 arc potcntiaUy bannful and unneces58J}'. 1bi:y are harmful in that they 

could seriously undcrout au important goal of health care ~fonn - 10 brins to bear for the 

ftnt time U'Uly effective forcea of oompctition in health ,;arc markets to improve health caR 

quality and availability and control health. care cost.a. lbcy arc UWlecesaary in that there are 

no actual anthrust buricrs to individual or collective 1Wtivitie11 among mcwnben or the health 

~ wmrnunity that would foster improvod service quality. wst-saviug efftcicacic1, or 

prQOompetitivc divcr1ity and opportunity in the provi1ton of health care. AntiUust 

WlQertainty • to the extent it exists. (;an be 11nd is being vf.gorCN&ly addressed by an 

Wlp\1'Cedented effort among th~ Department. the FTC, and intereated mcmbcn of the health 

c~ oommu.aity. In short, our antitrust laws are SQund u applied to health care: There ii no 

ueed for special. broad antitrust immunities that could defeat 1he basic goals of hoalth ~e 

refonn. 

A discussion of all of the specific provisions in all of the billii th.At oontain proposed 

health care antitrust inununities is beyond the scope of Ibis statement, but l would offer 

general comments on throe types of broad immunities that would be provided by S. 1658 and 

its companion bill, H.R. 3486. Tho Department previously bas commented extensively 0t1 

these provisions in response to requests from the JuOlcin.ry Commit.tee5. I attach a copy of 

our comments. and 1 would request that tho&e comments be included in full in the record of 

this hearing. 

S. 1658 and H.R. 3486 provide scvml lypes of broad immuo.itios ihlm the operation 

or the anti•ru..,t laws to the bea\th c;are industry. The bills would pruvidc aotitru5t immunity 

• 6 -
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far any health ca~ activity that (i) falls within one of the ''aafe bubara" desorlbcd io tho bills, 

(ii) fall& within any additional safe harbor established by the AUomcy Ocncral. after aeekitta 

suge&tions for further safe harbor1 through the Federal Register, or (iU) is "°verod by a 

"~ertiflcate of review'' issued by the Attorney General with ibe concun-ence of the Scoretary 

of Health and Human Serviocs. Addition&lly, the bills provide 1peoial antitnl6t protections in 

the form of guaranteed "rule of rnson" treatment and the "detrebUna" of any antitrust 

damages for a bealth-i:are cooperative venture, if notice or tbc vcntUR is providod to the 

Attorney Ocncral. 

The broad uew statutory antitrust immunities that would be ~atod acrosa the health 

oare i.f)cb1$tr)' by S. 1658 and H.R. 3486 are not nocdcd and oou1d do subatanti&l hann. The 

certificate-of-review immimity scheme in tho bills, covering apy ~fvity relating to the 

provision of health oare acrvioes, would create pervasive and continuing Foclcia11ovemment 

rcgulatioo Qf the competitive and other dimensions of an unk.nown aod poteotia.lty vaat 

:oumbor of health care provider activities. The regulatory tasks It imposos u a substitute for 

straightforward antitrust enforcement wuld well overwhelm tho JUltioe Department, seriously 

impcdiD1 its ability to fooUI oo 111.ny activities that actually would have an1ioompctitive etTcots. 

Moreover, administering suoh a proaram would require a musive and 001tly new 

bure11Ucr&C)'. Attempts to guard against anticompetitive etT"tl lhrou1b rcplation havo 

proved to be no substitute for effective anti~\ enforcement. and cnuu.tfug the suatdins of 

competition in the nl'tions's largeat industry -- an indumy dcspU?11tely Deeding a g0mpetitivc 

transfusion - to B\lOh a scheme would be 11 u·agic mitt.alee. 

• 7 • 
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The notifiolltion-ba&ed antitrust pro1CCtlon1 in s. 1658 and H.R. 3486 presont 

comparable concerns. These provision& could widercut &0und antitrust leial stal>dudl tbat 

protect oonsumers asainst clearly antioompctitive condllct. They could a.tao undermine 

antitrust damage remedies that appropriately deter conduct that would rai1e prioe1 and reduce 

the availability and quality of health cue services. And the "liafc harbm'' provision& in the 

bi11s, baaed as they would be on hard·to-amond stat11to1:y language and legislative history, 

could have uninteod.cd anticompetitive effects, whercu enfOrcemwt polioy statemcota b~ 

on Qomr.non-acnse, basic UlJJilpctitivc principleli would not. 

For thc:B~ reason~, the Department strongly opposes antitiuJt immUDitics in the hCGltb. 

care secw such as tho~ that would be provided by S. 1 GS8 and H .R. 3486. 

Andtrlllt ProvJt1ons In the He1ltb. Security Ac:t 

The Health Security Aet oootaf.n.s two antittust·rclated provisiuns. Finl. &~tioo 5501 

of the A~ repeals the broad antitrust immunity iu the McCman·'ferguson Aot for the 

l;»uainess of ioauranoe lO the extent that suc;h business relates \0 th~ provision of health 

benefits. The cwrcnt, broad inununity 00\lld allow health fosurers lO act antiCX11rtpotiti"9ly 

and thereby iutmferc with the: Health Security Act's aoal of relying ou competition between 

inlUt'WS to control health care costs. 

The Health Security Act also provides that, itt connecrtion with the establishment by a 

re&ional alliance of a fee ~hedule for uac in regional alliance fcc·fbr.acrvi"' hoalth plans. 

bea1th care providers may co1lectively negotiaic the fee achedule with the: regional alliance 

(s~on 13Z2(Q)). This section rcoogniies Chat the establishment of such fee scbcdulc:a by the 

. 8 • 
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allian.ces is basically a governmental function under the Act, and provides that. the actions of 

the allianoes in this flliard and their negotiations with pl'oviders co11eictiv61y shall be accorded 

the antitrust treatment due to 1iovemment actions and eft'oru by private parties to influcncQ 

those actions (section 1322(c)(5)). Suob aotions and efforta iCuorally arc not subject to the 

antitnn:t laws, but under section 1322~ as ia the cue gCDCrally, thai:: are important limit• on 

what actions providers may take to influence an allianoo's feo.for..scrvioe schedule deQ!slons. 

The principal limitation is that providers ma.y not. threaten or cugagc in any boycott to forco 

an alliance to adopt their suggestions or recommendations (1eotion 1322(,)(6)). M utcd bi 

SCIQtion 1322, the term "boycott" is intended to include any threat or action throuah which 

providers colleotivcly would decline initially to participate, or departicipate, in fCJ06for.aarvioe 

health care delivery unle11 fees woro act at certain levels . 

• • 
Before conc1udinsi I would like to undcrsoore iho one point I think is vital to keep in 

miDd u antitrust issues arc considered during health care reform. AmoDJ tbo primary goals 

of auoh reform is to brina the forces of oompctitiou effectively to bear in health oarc markets 

ea never before. To acoomplisb this goal the efficacy of the antitrl&St laws DlUlt bo prcsorvod. 

and we ~le. the Committee'& suppon in this effbrt. Tbe Department of Justf~o muat abo 

continue to work with the FTC and the health care commtmity to rcduoc unwammted antitrust 

unoanainty in the health cal'll ar~ which we have pledged 1o do. 

Thank you again for the opportunity to submit tD the Committee tho 'Views of tho 

l>epartmcnt of Justice on these important issues. 

• 9 • 
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The Honora~la Howard w. Metzenbaum 
Chairina.n 

DMB LRD/LWP 

TO /*'7A939S6148 \h'11r -...- ............ ., __ 

~.IJ..C.2QSIO 

NlR l .4 1994 

Subcanun1tt$a on Antitru•t. Mcnopoliaa, 
and But1neps R!Qhts 

Comll\it.tea on the J'Udiciary 
United States senate 
waebinqt.on, n.c. 20510·6275 

Dear Mr. Chairman: 

P.11 

I am writinq in respon•• to your latter of March 22. 199,, 
also siqnad by Chairmail Brooks, requestinq t.he viewa of tbe 
Department of Justioa on s. 1658 and its companion bill, 
·H •. R. 3486, the "He4lth Care Antitruat. Improvement,; Aet of 1993. '' 
These bills would create special new broad based statutory 
immunities from tha antitrust l•w• for a wide ranqe of health 
ca.re activities. 

The Depa.rtment ia committed to rea•on&ble and. re•pons.i.ble 
application of the antitrust laws in the health care area to 
promQte new competition in evolvinq markets. we have established 
a6 a priority the iasuance of antitrust enforcement policy 
statemen~s in the health care are& de-iqned to brinq down health 
care costs to consumer£ while providinq effective quality health 
care services. Six aueh statements bave alra•~Y bean issued and 
others will be considered. We arA committed to ODqoinq review 
and supplementation of these 1tatementa. 

Effective antitrust laws have for over e cantury been the 
principal guarantor of competition in the American system and 
have time and aqain proved far superior to pervasive qovernmant 
review, requlation, and over1iqht of collec~ive activities that 
may have competitive coneaquences. Health reform abould build on 
a commitment to competition in hQalth care markets. 
Consequently, the Department of Justice opposes the broad n·ew 
statutory antitrust immunitJ.e$ contained in t.hase bills. 

The antitrust lawl are QOforcad 50 as to take fully into 
account incraasad efficiency, lower ad!ninistrative and other 
cost&, improvements in quality, and ct.her factors th•t are 
iB1Portant to the cost·effactiva delivery of bealth care sarvices. 
Neither the Justice DepartMent nor the Peder•l TradB commission 
has av&r chall~n9ed a joint venture among hospitals to purchase, 
operate and ma~ket l1iqh-technoloqy or other expensive medical 
equipment. And of t~e mora than 250 hospital mergers since 1987, 
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only 11 have been found by the De~artmmit or th• FTC to have 
likely anticompetitive effects that warranted antitrust 
challen;e. only thoa• combinationa that will harm the American 
consumer by raisinq prices. decreasing quality or availability of 
services, or discouraqinq innovation lace antitruat cballenqa. 

The Department and the FTC have reco9niEed that uncArta1nty 
ove~ tha apPlicetion of the antitrust laws in tha health care 
area should be addressed, an4 have issued specific antitrust 
c;ruidance to the health care industry. In September 1993, the 
a9encie8 isauad several joint Statements of Antitrust Enforcement 
Policy i.n the Health care Aree. Moreover, recoqnizinq tbca.t 
issues and circwnstanoe~ may chanqe over ti.me, the aqancie& have 
conrnitted to providin; additional Qeneral quidanca. and also 
davelopad an expedited process whereby health care provider1 can 
obta1n tne viaws of the Department or the FTC on specific 
propoaa4 activities. 

Private remedies have bQen an inteqral part of antitrust . 
anforoemant for over 100 years. Moreover, the ''private" 
antitrust remedial are used by ~tate attorneya qe.neral to protect 
conaume~s in their states from lo~alized anticompetitive 
activity. .such actions are an lmportant adjunct to federal 
anforcamentr our anforceme4t resources are limited, and ca~not 
u~covar or move aqainst every anticoinpatitive practice that may 
be barmin; conswnara. At the same time, however, there ia no 
reason to expect that health eara providara will faee a multitude 
of ba1eless private antitrust s~its. Private parties •~• 
unlik•lY to institute meritleas lawsuits and even less likely to 
be successful in pursuinq them. This is aapecially the caae with 
reqard to health care matters, where it can b~ expected that 
courts will take into account the view• of tha qoverrunent, 
lncludinq thosa expressed in the DOJ·FTC Statamanta of Antitrust 
Enforcement Policy, in private antitrust actions. Thia will h•lp 
ensure •ound and reasoned decisions in private litiqation. 

I· 11se an« a.a. 3486 
S~ 1658 ·and H.JL 3486' provide aevEa:r&l typaa of broad 

bimunitiea from the operation of the antitrust law1 to tho health 
care induatry. Briefly, Section 3 of each bill providea 
aniitrust immunity for any health care activity that: 

{l) fa.lliJ within one or the "safe ha%'bore" daacribed in 
Section l of the bill1 

(2) falls within an aOditional safe harbor esta~liaha~ by 
the Attorney General, after seakinq puolic auqq~stions for 

1The two bills are nearly identical. The Department objects 
equally to both a. 16:58 a.nd u.n. :uas. 

2 
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CIRT~PI~TB or RBVIEW PllOVISZOlil OP S.1658 Alm H.R. 3485 

P.1.:l 

The moat comp•ehensiva and complex new anti~ru•t immunity 
acheme provided by s. 1658 and H.R. 3486 is the certificate of 
review proc•ss set out in Section s of each bill. Thi& section 
provides eo~lete antitrust immunity to sueceusful applicants for 
a eartif icate of review th•t may cov•r any Activity relatinq to 
tha provision of he~lth care ••rvicas. In decidinq whether to 
issue P certificate. the Attorney General and the secretary ara 
to take into account the extant to which a particular activity 
will: 

A) lead to an increase in access to health care 
services1 

B) enP.a.nce the quality of nealth ca.re aerv1caa: 

C) establish cost ef f ieiencies that will o• paooo4 on 
to conaumeri, includinq economies of acale and reduced 
tra.n:Jaction and administrat.ivts oe>sta1 

D) incraa1e the ability of health care facilities to 
prov1Q$ services in ma4ically undersarved areas or to 
medical.ly unaeraerv•<l popul.ationsr and 

E} improve the utilh:&tion of health care reaources or 
red~ce inefficient duplication of such ~esourcas. 

They mu~t aluo consider whether! 

A) the activity will hQlp he~lth plane and other 
health cara insurers, consumers of haal~h care aervicea, and 
health caT.e providers to ~etter neqotiate payment and 
service arr~nqemants that w.111 ra4uce costs to conswners1 

B) taking into conaidaration ~he characteristica of 
the par~iculor purchaaers and provi4•rs involved, 
competition will not be unduly restricted., 

C) equally efficient and less restrictive alterllatives 
do nQl exist to meet the criteria described above; and 

D) the activity will not unreasonably foreclose 
competition by denyin9 competitors a necessary element of 
competition. 

Section 5 requireis the Attorney Genetal, in c:onsultation 
wi tll. tho seoretary and tha Cha;i.r of t.he F'l'C, to establish 
procedures to be usod in applyinq for and ~pprovin9 cartificatea. 
It also requires publi•hed notice of each application in the 
Federal R.ewi1H.er within 10 d.s.ye of t·eceipt, and act.ion by the 
At.tonie.y Ganeral and th• seerat.a:ry within 90 days. If a.n 
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application for a. certificate has not been denied w.it:hin 90 day•, 
it is deem•d approva4. There is also provision for expedite~ 
a.btion if an applicant "indicates a spacial need for prompt 
d~sposition." 

Further provisions 1n section S daal ~itn 4anial of 
~pplications, raquaata for reconsideration, fraudulent 
proour~ent, amendment and revocation of certificates, requests 
~or compliance information, investiqative authority, review of 
dartificatio~ determinations i~ federal court, the eff•ct of 
tejacted applioat1ona, publication of decisions, annual reports, 
restrictions on disclosure of information, and prohibition 
•qainat use of information to support or auswer ol•ill\8 under the 
antitrust lawe. In short, eaction S replaces tha normal 
operation of the antitrust laws with onqoinq 9overnment review 
lnd requl•tion of certificated activities under the compreh6tlsive 
8tan~ar4o t•t out ahova. 

Objeation6 to th• Ce~tiEicat• 0£ Rev1ew P1:0v!a1on• 

Antitrust immunity for ,ny and all activities relatiua to 
tha proviaion of he.a.1th care services pur1uant to the complex 
certificate of review process contained in S. 1658 and K.R. 3486 
is unnecesaary and potentially harmful. Thare is no aviCence 
that establishment of such & pe:vaaive reCJUl&tory scheme or such 
a aubstantial departure from the antitrust atandarda and 
procedures applicable in virtually all other sectors of tha 
economy is neeasaary to foster the innovative health care 
d.elivary syatemi;: envisioned by th• Healtb Security Act and. most 
of the other refo%ltl proposal• currantly before the Conqress . 

.. Justice Depa.rt.ment and F'l'C policy and practice have accorded. 
•favorable treatment to the vaat majority of cooper•tive 
·activit.ies in the health care are.a. Nc>r does the ability of 
health care p•oviders, consumers or t~ird party payer• to saak 
redress of antitrust qrievances throuqh private liti9ation 
warrant. the s\ll:>ati t\2tion of continuing- ;ovarnmen.t oversiqbt. of 
health Q&ra activities for the diseriminatinq appl1catioD of 
acu~~ •ntitrust lav. 

Tha ~anqers of a comprehensive certification/antitrust 
immunity schema are manifest. First. such a achmne would place 
the entire respon11bility of initially and prospectively 
detactinq anticompetitive threats and continually monitorinq 
approved health cara activities on the Departments of Justice and 
HHS. In liqht of tha breadth of the scheme, •nalyzinq and 
processin9 certification application• could be O\ferwhelminq, 
impe.din9 tll.e Justica tlepa.rtment' s ability to screen proposed 
activitiei for anticompetitive affects, and divartinq it~ staff 
from their primary mission--tha detection and prosacution of 
antitrust violations and the prevention of anticompetitive 
merqera and joint ventures. Compatitiva harm in such 
~i~cumstance8 ia entirely pradict&ble. 

s 
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The certificat1oA a~nema provided by s. 1658 and H.R. 3486 
also would require unwarranted anO contlflu1nq 9overnment 
ovarsiqht of an unknown and potentially vast nwnbar of day-to-day 
activities of health eare providers. Government aqencies would 
have the ability to approve a wide ranqe of individual or 
c~llaborativa activities, perhaps nn oond1tion tha~ they be 
altered 1n a particular way. In addition. the aqancies wo~ld 
have the power, and in~ead the obliqation. after cartificatio~ to 
1~tervane in a requlatory manner when~ver th&Y determineo that 
the co~plex and j~d;me.ntal criteria in th• bill were no lonqer 
mat. Constant monitorinq of existinq oartificate holders would 
be required to determine whather ~ cart.ificate ahould be amendad 
~r revoked. To •ff ectivaly administer such a aC!hame would 
require a maauive new bureaucracy within th• Department of 
Justice. finally, the cartifieation scheme in the bills likely 
~ould impose increa1ed coats on the haalth cara industry as 
providers spent substantial 1wns preparinq and filin9 requests 
far oertific~tec for activitia1 that typically rai•e no colorable 
antitrust i8SUeB. 

NoTIF?CATIOllt PRovilIONB 01 s. 1658 AND a.a. 3186 

Section 6 of each bill would create a notif ica~ion procedure 
Wh&raby e.ny "health care eoopen.tive venture" would ba quarantaad 
a "rule·of ·raaaon" antitrust. analy11s if challenqad undar the 
antitrust laws, and any antitrust relief ;raDted a~ainat $UCh a 
venture vould be limited to actual rather than trfable damaqea. 
Parties could obtain such proteotion by affirmatively notifyinq 
the Attorney General of their activities, but in addition many 
typaa of ventures would ba "deemed'' to have submitted such a 
notification. These include any ventures that hav• applied for a 
ceTtificate of review under section 5, and any health care 
cooperat.ive ventu.re1 of • certaj.n size2 U\onq non· in1titutional 
:prov14~rJ1 who share risks. J 

Objectioo• to tbe Not!~ication 'roviaJo~a 

As with certification scbmnes, ru1e··of·J:'ea.aon/sin9le daina9e 
protvotion via notification for unknown and potentially broad 

'Fo1· a nonexclusive natwork, any qroup includin9 50 percent 
or fewer of the providers in a relavant market and so percl!!ltl.t or 
fewer of the members of any one spacialty within that qroup, for 
an exclusive network, any qroup includinq 35 percent or fewer of 

. the provi~ers or specialists in a ralevant market. 

aH.R. 3486 deams sithu_ ventures below t-.ha size limits in 
Not& 2 gyprA or ventures wherein providers share riaks to have 
been notified; s. 1658 imposes both size limits and ri1Jc sharinq 
before ventures will be daemed to have bean notified. H.R. 3486 
alao omitB thQ "non-institutional" qualifier. 
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c•teqori.e• of collaborative health care activi~iea iD unnaceaaary 
a~d potentially l1armful. '!'hara is no indication, in liqht of the 
s~und enforcement policies applied to health care activitiaa. 
t~at cost·savin; or otharwiae efficient joint venture• in the 
h~alth care are& are un~sually vulnerable to antitrust attack. 
ln fact, quite the opposite is olear from the record. There i• 
no sound raafon to extend &ntitrust protection to joint vanturee 
that present no anticompetitive ri&kB and that would not he in 
danqer of challenge in tha fi'"st place. Mor•over, such a 
provision could actually ineraase costs in the ~ealtb care 
induatry as the oosta of notif ieations were paased on to 
c;onsumers. 

A notification schema sucb •s that set out in s. 1658 and 
H,R. 3486 could b• harmful. to oompetit.ion and conswnerc by 
provi4inq unwarranted rule·of·reason or 1in9le damaqe protection 
to potentially antico~petitive activities. There is no 
indication that procoli\Petitive joint activity in tha health care 
•rea is b•in9 placed at unu1ual or undue antitrust risk. 
Moreover, there is no le9itj.mate distinction between health care 
and other industries such that potential treble damaqes should 
not produce th• eeune salutary compensatory and deterrent effect8 
in the health care area that they do qAnerally. 

Absent clear and convincinq ev1dence of abarrations or 
abu1e, antitrust standard» and remedies should net be abrogated 
by special industry-specific protection for broad ranqea of 
activities. Blanket, automatie proteiction for any "health care 
cooperative venture,'' which is defined in the two bills as "any 
ac~ivities, includin9 att~ts to enter into or perform a 
·contract or aqreement, carried out by two or more persons for the 
purpose of providinq health care services," and for broad 
~ateqories of activities that without any notice at all would ~e 
11 deamad. 11 to bave filed a n.ptif ication, would sionificantly 
constrain a~propriate ~ntitrust enforcement and deterrance. ~ha 
ratiopale behind notification schemes is to ;ive the 9ovarmnent 
an opportunity to step in and atop potentially harmful 
activities, end the trade-off is that parti•• who notify are 
qiven rule•of·rea1on and sinqla dam&qas protection if they come 
forward. In liqht of the thousanCl• of ventures that could 
potent.i.ally be prasentad to the oapartmant under a notification 
scheme, there is a very real danqer that potanti•lly harmful 
arranqemant1 would be qranted a de.qraa of protection tha't they do 
not daeerve, and that could result in substantial harm to 
consumers. 

COPlfICATION OF SAPE HARBORS 

Section 3 of each ~ill would create several cate;ories of 
statutory health care antit.nist immW1ities that are in part 
patterned on tha safety zon~a described in the six Department of 
Ju~tice/FTC Btatem~nts of Antitrust Enforcement Policy in the 
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~ealth Care Area issu&d in Septeznbar 1993. Th~ "•afe harbor" 
immunitie• in s. 1G58 and H.R. 3486, however, are broa4er, and 
there are seven cateqo~1es of exemptions instaad of six. 
~action ' of each bill would create a process -hereby the public 
could submit suq;astions for additional 1ate harbors to be 
esta~lishe~ ~Y the Attorney General, in consultation with the 
Secretary and the Chair of the FTC. 

ObjsctioA• to Codt£icatiOA of Safe Harbor• 

Statutory "safe harbors" from antitrue.t iicru.tiny for health 
care providars would be both unnecessary and potentially harmful. 
such protections ~re unnee•••ary because the Depa~tment and tha 
~TC h•ve already set out siqnificant •afetY zones in their joint 
StateJnents of Antitrust lnforcament Policy in the Health care 
Area that inform haalth care providers of ~ctivitia• that are 
clearly lawful. We have committed to con~inuiu9 review and 
supplement•tion of these StateJnents, and have complemented them 
with an expedited process throu;n Which health oar• pro~iders m&y 
obtain the views of the Oepartmant or PTC on speeif ic propo•ed 
health care u~~iv1t1es, whether or not thay are oovara4 by the 
exietin9 policy at&tements. 

Tb.a harm that the Depa.ttment fore•ees froin cod.if !cation of 
haalth care. antitrust aafety zone9 is that it could bave 
unfoT&•a•n conseQuenoQs and needlessly encumber l•w enforcement 
and development in areas that may require fin• tuninq for some 
time to come. Consumer1. health oara provider• •nd enforcement 
officials all need lee~ay to adjust to chanqes in relevant 
markets as health care ayatams evolve and competition a~d 
aff1cienoiea in health care 4alivery become'batter unde~stood, 
Statutory antitrust immunities axe not easily am~nded, and thair 
intended effects can be 41atorted by interpretations of both 
statutory lan(jJUaqe and leqislativa history. Ori the other ha-nd, 
the articulation of safety ~ones in tlaKible, competition· 
oriented enforcement policy atatemsnts ,;uch a& those 1et out by 
the aqencies last September is a process much more qeared to an 
optimal outcome for both providers and consumer•. What looks 
like a perfectly reasonabla activity today could have unforeaeeu 
anticompetitive ramifications in the future and, simila:rly, what 
appears to be a problematic activity today may be perfectly 
reasonable in the future. Although it is extraordinary for one 
particular i~dustry to have a a&t of a~ecif ic guidelines put 
for~h for its benefit, the Department and tha FTC have done so 
for the h~alth care industry. It would be totally unprecadented 
for auch quidelines to be codified.• 

'We would ateo note that some of the pa•ticular safe harbors 
defined in tbe two hills are substanti~lly broader than th~ 
safety zonBa in the DOJ/rTC Statements of Enforcement Policy, and 

(continued ••. ) 
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In sum, the Depart~ent of Juatloe oppoaae s. lS58 and 

P.19 

H.R. 3486. 1 appr~oiate vary much your interest in the 
importance of sound antitru1t enforcement and the preservation of 
competitive health care markets. The Department is committed to 
reasonable ~nd rasponaibla application of the antitrust laws in 
the health care area and will coDtinua to work to promote a fair 
and cosnpetitiv• health care marketplace: however the broad new 
statutory antitrust immunities in these bills could be 
detrimental to the 9oala of he~lth care reform. 

This Department has been advi1ad by the Off ic• of Me.nG9ement 
and Sud9et that there ie no objection to the Bubmiaaion of thia 
report from the standpoint of the Admini1tration's proqram. 

~~!::~~ 
Afsiatant Attorney General 

• C .•• continued) 
may protect anticompetitive conduct that sionificant.ly hai."11\11 
conswner1. 
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fui;the• cafo h•:r.bora via F&dfitral l\Q91ster notice undai­
Sect1on 4 or the bill; or 

P.1:! 

0) is covned by <:l "certificate of :revi•w" 1nued by- the 
Attorney aenanll with tbtt coneurrenee nf the secretary of 
Kaalth and Hwnon SarvieGa ("tha Sac,etory") under seation ' 
of the bUl. 

Addit!onally. Section 6 of $aCh biii provides special antitruot 
protections iu the fonn. of guaranteed i\lle-of-rea1on t.raatme.nt 
a.nc! t.h~ 11 d.etrehl1na" of 1;1ny antitrust damages for a he•lt.h oar• 
eooperativ~ venturo, if notice of the venture 1• pr~vidad to th$ 
Attorney C2n~ral. 

'rh• broad new •ta~utory anti~ruAt !mmun1t1~~ ucaorde4 by 
s. 18S8 aDd 11.a. 3~86 arR unnece1aary •nd potentially haJ:11lful. 
Tho c~rtificate of revi11W imsmmity achmna in the bille, covering 
any activity rolatinq t.n the provision of health Mra service"' .. 
would ~r.aate pervasive and continuin9 Fe4eral qovernzn~nt 
requlotion of thQ co111Petit1va and Qtha~ d1m•n•ion• of an unknown 
and potant11llY v~~t nwnher of hoalth care provider •ctlviti~•­
ThiB ta1Jk oould wel.1 ovet'Whelm t;he 11uetioe t>epar.t«iAnt. seriously 
irnp9d1ng 1t5 abllity to focus on any activities that actually 
wctUld h~vo antioom~etit1ve vffecte. It likely would result in ~ 
Sl'\11.saiva new 1.Hu:-•a\lerQoy within the. D!J)a.rtJnWJ\.. of Juotiee to 
al;]miniC!Jtar •uoh a progrM\. Moreover, re9ulat:nry attempt• to 
ouard aqainst 4nticompetitiv~ behavior have conaietently provao 
to be AO •u.bstitute tor tha standard operation of the ~u~1truat 
laws. 'l'he notitico.ticn·ba.sitd antitrust w:rotection• in thA billl, 
broadly cov•rinQ' anv colh1cL1ve aotivity amonq nealth cu·e 
provid•nh could un4arcu t .11nnnd an t.1 trurH. •..Ws tan ti va s tanda.rd.s 
anc! skew the balance of antitruot ram•~.i AA that lla..s 1n~.i.ved so 
well fu.i: oYcr • oari.tury. And tne "safe hCll'~or" immun1 tJ A• in the 
bill•. baaed as th•Y would be o~ hard·to·ameDd 1tatuLo~y or 
1·..,!lul.atory lanq\l.&~e and let;iBlat.ivtt or re;ulatory hht.ory, could 
h~vA unintended on~i~ompetitive Gffectn. whare•a enfo~cem.o.nt 
pQH(;y "tatemonta baud on co:mmuu Hnae, baaic compatittve 
p~inciplea, would uot. 

Hav1nq !1'Wnrodrhed ~he Diap;irt.m1tnt' a views on 1. 1tS8 anc! 
H.R. 3486, I will ac1c1reu belgw our concerns wit.h eacn aspac~ of 
the bills 1n more detail. 
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American Medical Association 
Physicians dedicated to the health of America 

Memo to: Lynn Margherio 
Bob Potter 

From: Richard A. Deem 

Date: April 1, 1994 

Subject: 4/6 Antitrust Meeting 

Below are suggested topics for the antitrust discussion scheduled for April 6 at 9:30 a.m. in 
Mr. Magaziner's office: 

I. Administration's position on the Hatch-Archer bill. 

II. Size of health care provider joint venture networks (exclusive/non-exclusive). 

III. Expansion of current DOJ Safe Harbors to allow physicians to share price 
information. 

IV. Expanded authority for physician negotiations (not just fee for service 
networks). 

V. Process for resolving physician negotiations. 

As background information, enclosed are copies of the Hatch-Archer bill, a section by 
section analysis developed by minority staff of the Senate Judiciary Committee, and a white 
paper on antitrust relief for physician groups. 

cc: Lee J. Stillwell 
Ron Szabat 
Scott Wilber 
Janice Pieper 
Karin Bierstein 
Mary Jo Malone 
Ed Hirshfeld 
Mike Ile 
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lST SESSION S.1658 

II 

To establish safe harbors from the application of the antitrust laws for 
certain activities of providers of health care services, and for other purposes. 

IN THE SENATE OF THE UNITED STATES / 

NOVEMBER 10 (legislative day, NOVEMBER 2), 1993 

Mr. HATCH (for himself and Mr. THURMOKD) introduced the following bill; 
which was read twice and referred to the Committee on the Judiciary 

A BILL 
To establish safe harbors from the application of the anti­

trust laws for certain activities of providers of health 

care services, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembkd, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Health Care Antitrust 

5 Improvements Act of 1993". 

;·, -
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1 SEC. 2. EXEMPrION FROM ANTITRUST LAWS FOR CERTAIN 

2 COMPETITIVE AND COLLABORATIVE ACTIVI-

3 TIES. 

4 (a) EXEMPTIO~ DESCRIBED.-An activity relating to 

5 the provision of health care services shall be exempt from 

6 the antitrust laws if-

7 ( 1) the activity is within one of the categories 

8 of safe harbors described in section 3; 

9 (2) the activity is within an additional safe har-

10 bor designated by the Attorney General under sec-

11 tion 4; or 

12 (3) the activity is specified in and in compliance 

13 with the terms of a certificate of review issued by 

14 the Attorney General under section 5 and the activ-

15 ity occurs-

16 (A) while the certificate is in effect, or 

17 (B) in the case of a certificate issued dur-

18 ing the 2-year period beginning on the date of 

19 the enactment of this Act, at any time on or 

20 after the first day of the 2-year period that 

21 ends on the date the certificate takes effect. 

22 (b) AWARD OF ATTORNEY'S FEES AND COSTS OF 

23 SUIT.-

24 (1) IN GENERAL.-If any person brings an ac-

25 tion alleging a claim under the antitrust laws and 

26 the activity on which the claim is based is found by 
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1 the court to be exempt from such laws under sub-

2 section (a), the court shall, at the conclusion of the 

3 action-

4 (A) award to a substantially prevailing 

5 claimant the cost of suit attributable to such 

6 claim, including a reasonable attorney's fee, or 

7 (B) award to a substantially prevailing 

8 party defending against such claim the cost of 

9 such suit attributable to such claim, including 

10 reasonable attorney's fee, if the claim, or the 

11 claimant's conduct during litigation of the 

12 claim, was frivolous, unreasonable, without 

13 foundation, or in bad faith. 

14 (2) OFFSET IN CASES OF BAD FAITH.-The 

15 court may reduce an award made pursuant to para-

16 graph ( 1) in whole or in part by an award in favor 

17 of another party for any part of the cost of suit (in-

18 eluding a reasonable attorney's fee) attributable to 

19 conduct during the litigation by any prevailing party 

20 that the court finds to be frivolous, unreasonable, 

21 "';thout foundation, or in bad faith. 

22 SEC. 3. SAFE HARBORS. 

23 The following activities are safe harbors for purposes 

24 of section 2(a)(l): 
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1 (1) COMBINATIONS WITH MARKET SHARE 

2 BELOW THRESHOLD.-Activities relating to health 

3 care services of any combination of health care pro-

4 viders if the number of each type or specialty of pro-

5 vider in question does not exceed 20 percent of the 

6 total number of such type or specialty of provider in 

7 the relevant market area. 

8 (2) ACTIVITIES OF MEDICAL SELF-REGULATORY 

9 ENTITIES.-

I 0 (A) IN GENERAL.-Subject to subpara-

11 graph (B), any activity of a medical self-regu-

12 latory entity relating to standard setting or 

13 standard enforcement activities that are de-

14 signed to promote the quality of health care 

15 provided to patients. 

16 (B) EXCEPTION.-No activity of a medical 

17 self-regulatory entity may be deemed to fall 

18 under the safe harbor established under this 

19 paragraph if the activity is conducted for pur-

20 poses of financial gain. 

21 (3) PARTICIPATION IN SURVEYS.-The partici-

22 pation of a provider of health care services in a writ-

23 ten survey of the prices of services, reimbursement 

24 levels, or the compensation and benefits of employ-

25 ees and personnel, but only if-
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l (A) the survey is conducted by a third 

2 party, such as a purchaser of health care serv-

3 ices, governmental entity, institution of higher 

4 education, or trade association; 

5 (B) the information provided by partici-

6 pants in the survey is based on prices charged, 

7 reimbursements received, or compensation and 

8 benefits paid prior to the third month preceding 

9 the month in which the information is provided; 

10 and 

11 (C) if the results of the survey are dissemi-

12 nated, the results are aggregated in a manner 

13 that ensures that no recipient of the results 

14 may identify the prices charged, reimbursement 

15 received, or compensation and benefits paid by 

16 any particular provider. 

17 (4) JOINT VENTURES FOR HIGH TECHNOLOGY 

18 AND COSTLY EQUIPMENT .A1'.1D SERVICES.-Any ac-

19 tivity of a health care cooperative venture relating to 

20 the purchase, operation, or marketing of high tech-

21 nology or other expensive medical equipment, or the 

22 provision of high cost or complex services, but only 

23 if the number of participants in the venture does not 

24 exceed the lowest number needed to support the ven-

25 ture. Other providers may be included in the ven-
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l ture, but only if such other providers could not pur-

2 chase, operate, or market such equipment or provide 

3 a competing service either alone or through the for-

4 mation of a competing venture. 

5 (5) HOSPITAL MERGERS.-Activities relating to 

6 a merger of 2 hospitals if, during the 3-year period 

7 preceding the merger, one of the hospitals had an 

8 average of 150 or fewer operational beds and an av-

9 erage daily inpatient census of less than 50 percent 

10 of such beds. 

11 (6) JOINT PURCHASING ARRANGEMENTS.-Any 

12 joint purchasing arrangement among health care 

13 providers if-

14 (A) the purchases under the arrangement 

15 represent less than 35 percent of the total sales 

16 of the product or service purchased in the rel-

17 evant market; and 

18 (B) the cost of the products and services 

19 purchased jointly accounts for less than 20 per-

20 cent of the total revenues from all products or 

21 services sold by each participant in the joint 

22 purchasing arrangement. 

23 (7) NEGOTIATIONS.-Activities consisting of 

24 good faith negotiations to carry out any activity-

25 (A) described in this section, 
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1 (B) within an additional safe harbor des-

2 ignated by the Attorney General under section 

3 4, 

4 (C) that is the subject of an application for 

5 a certificate of review under section 5, or 

6 (D) that is deemed a submission of a noti-

7 fication under section 6(a)(2)(B), . J 

8 without regard to whether such an activity is carried 

9 out. 

10 SEC. 4. DESIGNATION OF ADDmONAL SAFE HARBORS. 

11 (a) IN GENERAL.-

12 (1) SoLICITATION OF PROPOSALS.-Not later 

13 than 30 days after the date of the enactment of this 

14 Act, the Attorney General shall publish a notice in 

15 the Federal Register soliciting proposals for add.i-

16 tional safe harbors. 

17 (2) REVIEW AND REPORT ON PROPOSED SAFE 

18 HARBORS.-Not later than 180 days after the date 

19 of the enactment of this Act, the Attorney General 

20 (in consultation with the Secretary of Health and 

21 Human Services and the Chair of the Federal Trade 

22 Commission) shall-

23 (A) review the proposed safe harbors sub-

24 mitted under paragraph ( 1); and 

--· 
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I (B) submit a report to Congress describing 

2 the proposals to be included in the publication 

3 of additional safe harbors described in para-

4 graph (3) and the proposals that are not to be 

5 so included, together with explanations there-

6 fore. 

7 (3) PuBLICATION OF ADDITIONAL SAFE HAR-

8 BORS.-Not later than 180 days after the date of 

9 the enactment of this Act, the Attorney General (in 

I 0 consultation with the Secretary of Health and 

11 Human Services and the Chair of the Federal Trade 

12 Commission) shall publish in the Federal Register 

13 proposed additional safe harbors for purposes of sec-

14 tion 2(a)(2) for providers of health care services. 

15 Not later than 180 days after publishing such pro-

16 posed safe harbors in the Federal Register, th~ At-

17 torney General shall issue final rules establishing 

18 such safe harbors. 

19 (b) CRITERIA FOR SAFE HARBORS.-ln establishing 

20 safe harbors under subsection (a), the Attorney General 

21 shall take into account the following: 

22 (1) The extent to which a competitive or col-

23 laborative activity will accomplish any of the follow-

24 mg: 
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1 (A) An mcrease m access to health care 

2 sel"Vlces. 

3 (B) The enhancement of the quality of 

4 health care services. 

5 (C) The establishment of cost efficiencies 

6 that will be passed on to consumers, including 

7 economies of scale and reduced transaction and 

8 administrative costs. 

9 (D) An increase m the ability of health 

10 care facilities to provide services in medically 

11 underserved areas or to medically underserved 

12 populations. 

13 (E) An improvement in the utilization of 

14 health care resources or the reduction in the in-

15 efficient duplication of the use of such re-

16 sources. 

17 (2) Whether the designation of an activity as a 

18 safe harbor under subsection (a) will result in the 

19 following outcomes: 

20 (A) Health plans and other health care in-

21 surers, consumers of health care services, and 

22 health care providers will be better able to ne-

23 gotiate payment and service arrangements 

24 which will reduce costs to consumers. 
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(B) Taking into consideration the charac-

of the particular purchasers and pro­
teristics 
. · lved competition will not be unduly 

\1ders mvo ' 

restricted. 

(C) Equally efficient and less restrictive al-

ternatives do not exist to meet the criteria de­

scribed in paragraph ( 1). 

(D) The activity will not unreasonably 

foreclose competition by denying competitors a 

necessary element of competition. 

11 SEC. 5. CERTIFICATES OF REVIEW. 

12 (a) ESTABLISHMENT OF PROGRAM.-ln consultation 

13 with the Secretary and the Chair, the Attorney General 

14 shall (not later than 180 days after the date of the enact-

15 ment of this Act) issue certificates of review in accordance 

16 with this section for providers of health care services and 

17 advise and assist any person with respect to applying for 

18 such a certificate of review. 

19 (b) PROCEDURES FOR .APPLICATION FOR CERTIFI-

20 CATE.-

21 (1) FORM; CONTENT.-To apply for a certifi-

22 cate of review, a person shall submit to the Attorney 

23 General a written application which-

24 (A) specifies the activities relating to the 

25 provision of health care services which satisfy 
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1 the criteria described in section 4(b) and which 

2 will be included in the certificate; and 

3 (B) is in a form and contains any informa-

4 tion, including information pertaining to the 

5 overall market in which the applicant operates, 

6 required by rule or regulation promulgated 

7 under section 8. 

8 (2) PuBLICATION OF NOTICE IN FEDERAL REG-

9 ISTER.-Within 10 days after an application submit-

10 ted under paragraph ( 1) is received by the Attorney 

11 General, the Attorney General shall publish in the 

12 Federal Register a notice that announces that an 

13 application for a certificate of review has been sub-

14 mitted, identifies each person submitting the appli-

15 cation, and describes the conduct for which the ap-

16 plication is submitted. 

17 (3) ESTABLISHMENT OF PROCEDURES FOR IS-

18 SUANCE OF CERTIFICATE.-In consultation with the 

19 Chair aild the Secretary, the Attorney General shall 

20 establish procedures to be used in applying for and 

21 in determining whether to approve an application for 

22 a certificate of review under this title. Under such 

23 procedures the Attorney General shall approve an 

24 application if the Attorney General determines that 

25 the activities to be covered under the certificate will 

.~ 1a.:a 'IQ 
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l satisfy the criteria described in section 4(b) for addi-

2 tional safe harbors designated under such section 

3 and that the benefits of the issuance of the certifi-

4 cate will outweigh any disadvantages that may result 

5 from reduced competition. 

6 (4) TIMING FOR DECISION ON APPLICATION.-

7 (A) IN GENERAL.-Within 90 days after 

8 the Attorney General receives an application for 

9 a certificate of review, the Attorney General 

10 shall determine whether the applicant's health 

11 care market activities are in accordance with 

12 the procedures described in paragraph (3). If 

13 the Attorney General, with the concurrence of 

14 the Secretary, determines that such procedures 

15 are met, the Attorney General shall issue to the 

16 applicant a certificate of review. The certificate 

17 of review shall specify-

18 (i) the health care market activities to 

19 which the certificate applies, 

20 (ii) the person to whom the certificate 

21 of review is issued, and 

22 (iii) any terms and conditions the At-

23 torney General or the Secretary deems nec-

24 essary to assure compliance with the appli-
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1 cable procedures described m paragraph 

2 (3). 

3 (B) APPLICATIONS DEEMED APPROVED.-

4 If the Attorney General does not reject an ap-

5 plication before the expiration of the 90-day pe-

6 riod beginning on the date the Attorney General 

7 receives the application, the Attorney General 

8 shall be deemed to have approved the applica-

9 tion and to have issued a certificate of review 

10 relating to the applicant's health care market 

11 activities covered under the application. 

12 (5) EXPEDITED ACTION.-If the applicant indi-

13 cates a special need for prompt disposition, the At-

14 torney General and the Secretary may expedite ac-

15 tion on the application, except that no certificate of 

16 review may be issued within 30 days of publication 

17 of notice in the Federal Register under subsection 

18 (b)(2). 

19 ( 6) ACTIONS UPON DEl\TIAL.-

20 (A) NOTIFICATION.-If the Attorney Gen-

21 eral denies in whole or in part an application 

22 for a certificate, the Attorney General shall no-

23 tify the applicant of the Attorney General's de-

24 termination and the reasons for it. 

.Q 1a1ro we 
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(B) REQUEST FOR RECONSIDERATIOi\.­

An applicant may, within 30 days of receipt of 

notification that the application has been denied 

in whole or in part, request the Attorney Gen­

eral to reconsider the determination. The Attor­

ney General, with the concurrence of the Sec­

retary, shall notify the applicant of the deter­

mination upon reconsideration within 30 days 

of receipt of the request. 

(C) RETURN OF DOCUMENTS.-lf the At­

torney General denies an application for the is­

suance of a certificate of review and thereafter 

receives from the applicant a request for the re­

turn of documents submitted by the applicant 

in connection with the application for the cer­

tificate, the Attorney General and the Secretary 

shall return to the applicant, not later than 30 

days after receipt of the request, the documents 

and all copies of the documents available to the 

Attorney General and the Secretary, except to 

the extent that the information has been made 

public under an exception to the rule against 

public disclosure described m subsection 

(g)(2)(B). 
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1 (7) FRAUDULENT PROCUREMENT.-A certifi-

2 cate of review shall be void ab initio with respect to 

3 any health care market activities for which the cer-

4 tificate was procured by fraud. 

5 (c) AMENDMENT AND REVOCATION OF CERTIFI-

6 CATES.-

7 (1) NOTIFICATION OF CHANGES.-Any appli-

8 cant who receives a certificate of review-

9 (A) shall promptly report to the Attorney 

10 General any change relevant to the matters 

11 specified in the certificate; and 

12 (B) may submit to the Attorney General 

13 an application to amend the certificate to re-

14 fleet the effect of the change on the conduct 

15 specified in the certificate. 

16 (2) AMENDMENT TO CERTIFICATE.-An appli-

17 cation for an amendment to a certificate of review 

18 shall be treated as an application for the issuance of 

19 a certificate. The effective date of an amendment 

20 shall be the date on which the application for the 

21 amendment is submitted to the Attorney General. 

22 (3) REVOCATION.-

23 (A) GROUNDS FOR REVOCATION.-ln ac-

24 cordance with this paragraph, the Attorney 

25 General may revoke in whole or in part a cer-
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tificate of review issued under this section. The 

following shall be considered grounds for the 

revocation of a certificate: 

(i) After the expiration of the 2-year 

period beginning on the date a person's 

certificate is issued, the activities of the 

person have not substantially accomplished 

the purposes for the issuance of the certifi­

cate. 

(ii) The person has failed to comply 

with any of the terms or conditions im­

posed under the certificate by the Attorney 

General or the Secretary under subsection 

(b)( 4). 

(iii) The activities covered under the 

certificate no longer satisfy the criteria set 

forth in section 4(b). 

(B) REQUEST FOR COMPLIANCE INFORMA­

TION.-If the Attorney General or Secretary 

has reason to believe that any of the grounds 

for revocation of a certificate of review de­

scribed in subparagraph (A) may apply to a 

person holding the certificate, the Attorney 

General shall request such information from 

such person as the Attorney General or the Sec-
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retary deems necessary to resolve the matter of 

compliance. Failure to comply with such request 

shall be grounds for revocation of the certificate 

under this paragraph. 

(C) PRocEDURES FOR REVOCATION.-lf 

the Attorney General or the Secretary deter­

mines that any of the grounds for revocation of 

a certificate of review described in subpara­

graph (A) apply to a person holding the certifi­

cate, or that such person has failed to comply 

with a request made under subparagraph (B), 

the Attorney General shall give written notice of 

the determination to such person. The notice 

shall include a statement of the circumstances 

underlying, and the reasons in support of, the 

determination. In the 60-day period beginning 

30 days after the notice is given, the Attorney 

General shall revoke the certificate or modify it 

as the Attorney General or the Secretary deems 

necessary to cause the certificate to apply only 

to activities that meet the procedures for the is­

suance of certificates described in subsection 

(b)(2). 

(D) INVESTIGATION AUTHORITY.-For 

purposes of carrying out this paragraph, the 
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Attorney General may conduct investigations in 

the same manner as the Attorney General con­

ducts investigations under section 3 of the Anti­

trust Civil Process Act, except that no civil in­

vestigative demand may be issued to a person 

to whom a certificate of review is issued if such 

person is the target of such investigation. 

( d) REVIEW OF DETERMINATIONS.-

( 1) AVAILABILITY OF REVIEW FOR CERTAIN AC­

TIONS.-If the Attorney General denies, in whole or 

in part, an application for a certificate of review or 

for an amendment to a certificate, or revokes or 

modifies a certificate pursuant to paragraph (3), the 

applicant or certificate holder (as the case may be) 

may, within 30 days of the denial or revocation, 

bring an action in any appropriate district court of 

the United States to set aside the determination on 

the ground that such determination is erroneous 

based on the preponderance of the evidence. 

(2) No OTHER REVIEW PERMITTED.-Except 

as provided in paragraph ( 1), no action by the At­

torney General or the Secretary pursuant to this 

title shall be subject to judicial review. 

(3) EFFECT OF REJECTED APPLICATION.-If 

the Attorney General denies, in whole or in part, an 
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1 application for a certificate of review or for an 

2 amendment to a certificate, or revokes or amends a 

3 certificate, neither the negative determination nor 

4 the statement of reasons therefore shall be admissi-

5 ble in evidence, in any administrative or judicial pro-

6 ceeding, concernmg any claim under the antitrust 

7 laws. 

8 (e) PuBLICATION OF DECISIONS.-The Attorney 

9 General shall publish a notice in the Federal &gister on 

10 a timely basis of each decision made with respect to an 

11 application for a certificate of review under this section 

12 or the amendment or revocation of such a certificate, in 

13 a manner that protects the confidentiality of any propri-

14 etary information relating to the application. 

15 ( f) A.NNuAL REPORTS.-Every person to whom a cer-

16 tificate of review is issued shall submit to the Attorney 

17 General an annual report, in such form and at such time 

18 as the Attorney General may require, that contains any 

19 necessary updates to the information required under sub-

20 section (b) and a description of the activities of the holder 

21 under the certificate during the preceding year. 

22 (g) RESTRICTIONS ON DISCLOSURE OF lNFORMA-

23 TION.-

24 ( 1) WAIVER OF DISCLOSURE REQUIREMENTS 

25 UNDER ADMINISTRATIVE PROCEDURE ACT.-lnfor-
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1 mation submitted by any person in connection with 

2 the issuance, amendment, or revocation of a certifi-

3 cate of review shall be exempt from disclosure under 

4 section 552 of title 5, United States Code. 

5 (2) RESTRICTIONS ON DISCLOSURE OF COM-

6 MERCIAL OR FINANCIAL INFORMATION.-

7 (A) IN GENERAL.-Except as provided m 

8 subparagraph (B), no officer or employee of the 

9 United States shall disclose commercial or fi-

10 nancial information submitted in connection 

11 with the issuance, amendment, or revocation of 

12 a certificate of review if the information is priv-

13 ileged or confidential and if disclosure of the in-

14 formation would cause harm to the person who 

15 submitted the information. 

16 (B) EXCEPTIONS.-Subparagraph (A) 

17 shall not apply with respect to information 

18 disclosed-

19 (i) upon a request made by the Con-

20 gress or any committee of the Congress, 

21 (ii) in a judicial or administrative pro-

22 ceeding, subject to appropriate protective 

23 orders, 

24 (iii) with the consent of the person 

25 who submitted the information, 

•8 1858 18 
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1 (iv) in the course of making a deter-

2 mination with respect to the issuance, 

3 amendment, or revocation of a certificate 

4 of review, if the Attorney General deems 

5 disclosure of the information to be nec-

6 essary in connection with making the de-

7 termination, 

8 (v) in accordance with any reqmre-

9 ment imposed by a statute of the United 

10 States, or 

11 (vi) in accordance with any rule or 

12 regulation promulgated under subsection 

13 (i) permitting the disclosure of the infor-

14 mation to an agency of the United States 

15 or of a State on the condition that the 

16 agency will disclose the information only 

17 under the circumstances specified m 

18 clauses ( i) through ( v). 

19 (3) PROHIBITION AGAINST USE OF INFORMA-

20 TION TO SUPPORT OR ANSWER CLAIMS UNDER ANTI-

21 TRUST LAWS.-Any information disclosed in an ap-

22 plication for a certificate of review under this section 

23 shall only be admissible into evidence in a judicial or 

24 administrative proceeding for the sole purpose of es-



-

22 

1 tablishing that a person is entitled to the protections 

2 provided by such a certificate. 

3 SEC. 6. NOTIFICATIONS PROVIDING REDUCTION IN CER-

4 TAIN PENALTIES UNDER ANTITRUST LAW 

5 FOR HEALTH CARE COOPERATIVE VEN· 

6 TURES. 

7 (a) NOTIFICATIONS DESCRIBED.-

8 (1) SUBMISSION OF NOTIFICATION BY VEN-

9 TURE.-Any party to a health care cooperative ven-

10 ture, acting on such venture's behalf, may, not later 

11 than 90 days after entering into a written agreement 

12 to form such venture or not later than 90 days after 

13 the date of the enactment of this Act, whichever is 

14 later, file with the Attorney General a written notifi-

15 cation disclosing-

16 (A) the identities of the parties to such 

17 venture, 

18 (B) the nature and objectives of such ven-

19 ture, and 

20 ( C) such additional information as the At-

21 torney General may require by regulation. 

22 (2) ACTIVITIES DEEMED SUBMISSION OF NOTI-

23 FICATION.-The following health care cooperative 

24 ventures shall be deemed to have filed a written noti-
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l fication with respect to the venture under paragraph 

2 (1): 

3 (A) SUBMISSION OF APPLICATION FOR 

4 CERTIFICATE OF REVIEW.-Any health care co-

5 operative venture for which an application for a 

6 certificate of review is filed with the Attorney 

7 General under section 4. 

8 (B) CERTAIN VENTURES.-Any health care 

9 cooperative venture meeting the following re-

10 quirements: 

11 (i) The venture consists of a network 

12 of non-institutional providers not greater 

13 than-

14 (I) in the case of a nonexclusive 

15 network in which the participating 

16 members are permitted to create or 

17 join other competing networks, 50 

18 percent of the providers of health care 

19 services in the relevant geographic 

20 area and 50 percent of the members 

21 of the provider specialty group in the 

22 relevant market; or 

23 (II) m the case of an exclusive 

24 network m which the participating 

25 members are not permitted to create 
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or join other competing networks, 35 

percent of the providers of health care 

services in the relevant geographic 

area and 35 percent of the members 

of the provider specialty group in the 

relevant market. 

(ii) Each member of the venture as­

sumes substantial financial risk for the op­

eration of the venture through risk-sharing 

arrangements, including (but not limited 

to)-

(I) the acceptance of capitation 

contracts; 

(II) the acceptance of contracts 

with fee withholding mechanisms re­

lating to the ability to meet estab­

lished goals for utilization review and 

management; and 

(Ill) the holding by members of 

significant ownership or equity inter­

ests in the venture, where the capital 

contributed by the members is used to 

fund the operational costs of the ven­

ture such as administration, market­

mg, and computer-operated medical 
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information, if the venture develops 

and operates comprehensive programs 

for utilization management and qual­

ity assurance that include controls 

over the use of institutional, special­

ized, and ancillary medical services. 

(3) SUBMISSION OF ADDITIONAL INFOR~IA-

8 TION.-

9 (A) REQUEST OF ATTORNEY GENERAL.-

10 

11 
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14 
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16 

17 

18 
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22 

23 

24 

25 

At any time after receiving a notification filed 

under paragraph ( 1), the Attorney General may 

require the submission of additional information 

or documentary material relevant to the pro­

posed health care cooperative venture. 

(B) PARTIES TO VENTURE.-Any party to 

a health care cooperative venture may submit 

such additional information on the venture's be­

half as may be appropriate to ensure that the 

venture will receive the protections provided 

under subsection (b). 

(C) REQUIRED SUBMISSION OF INFORMA­

TION ON CHANGES TO VENTURE.-A health 

care cooperative venture for which a notification 

is in effect under this section shall submit infor­

mation on any change in the membership of the 

•S 18.M l!'I 
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venture not later than 90 days after such 

change occurs. 

( 4) PUBLICATION OF NOTIFICATION.-

(A) INFORMATION MADE PUBLICLY AVAIL­

ABLE.-Not later than 30 days after receiving 

a notification with respect to a venture under 

paragraph (1), the Attorney General shall pub­

lish in the Federal Register a notice with re­

spect to the venture that identifies the parties 

to the venture and generally describes the pur­

pose and planned activity of the venture. Prior 

to its publication, the contents of the notice 

shall be made available to the parties to the 

venture. 

(B) RESTRICTION ON DISCLOSURE OF 

OTHER INFORMATION.-All information and 

documentary material submitted pursuant to 

this section and all information obtained by the 

Attorney General in the course of any investiga­

tion or case with respect to a potential violation 

of the antitrust laws by the health care coopera­

tive venture (other than information and mate­

rial described in subparagraph (A)) shall be ex­

empt from disclosure under section 552 of title 

5, United States Code, and shall not be made 
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1 publicly available by any agency of the United 

2 States to which such section applies except in 

3 a judicial proceeding in which such information 

4 and material is subject to any protective order. 

5 (5) WITHDRAWAL OF NOTIFICATION.-Any per-

6 son who files a notification pursuant to this section 

7 may withdraw such notification before a publication 

8 by the Attorney General pursuant to paragraph (4). 

9 Any person who is deemed to have filed a notifica-

10 tion under paragraph (2)(A) shall be deemed to have 

11 

12 

13 

withdrawn the notification if the certificate of review 

in question is revoked or withdrawn under section 5 . 

(6) No JUDICIAL REVIEW PERMITTED.-Any 

14 action taken or not taken by the Attorney General 

15 with respect to notifications filed pursuant to this 

16 subsection shall not be subject to judicial review. 

17 (b) PROTECTIONS FOR VENTURES SUBJECT TO N 0-

18 TIFICATION.-

19 (1) !N GENERAL.-

20 (A) PROTECTIONS DESCRIBED.-The pro-

21 visions of paragraphs (2), (3), (4), and (5) shall 

22 

23 

24 

25 

apply with respect to any action under the anti­

trust laws challenging conduct within the scope 

of a notification which is in effect pursuant to 

subsection (a)(l). 

f 
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1 (B) TIMING OF PROTECTIONS.-The pro-

2 tections described in this subsection shall apply 

3 to the venture that is the subject of a notifica-

4 tion under subsection (a)(l) as of the earlier 

5 of-

6 (i) the date of the publication in the 

7 Federal Register of the notice published 

8 with respect to the notification; or 

9 (ii) if such notice is not published dur-

10 mg the period required under subsection 

11 (a)( 4), the expiration of the 30-day period 

12 that begins on the date the Attorney Gen-

13 eral receives any necessary information re-

14 quired to be submitted under subsection 

15 (a)(l) or any additional information re-

16 quired by the Attorney General under sub-

17 section (a)(3)(A). 

18 (2) .APPLICABILITY OF RULE OF REASON 

19 STANDARD.-ln any action under the antitrust laws, 

20 the conduct of any person which is within the scope 

21 of a notification filed under subsection (a) shall not 

22 be deemed illegal per se, but shall be judged on the 

23 basis of its reasonableness, taking into account all 

24 relevant factors affecting competition, including, but 
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1 not limited to, effects on competition m relevant 

2 markets. 

3 (3) LIMITATIOK ON RECOVERY TO ACTUAL 

4 DAMAGES AND INTEREST.-Notwithstanding section 

5 4 of the Clayton Act, any person who is entitled to 

6 recovery under the antitrust laws for conduct that is 

7 within the scope of a notification filed under sub-

8 section (a) shall recover the actual damages sus-

9 tained by such person and interest calculated at the 

10 rate specified in section 1961 of title 28, United 

11 States Code, for the period beginning on the earliest 

12 date for which injury can be established and ending 

13 on the date of judgment, unless the court finds that 

14 the award of all or part of such interest is unjust 

15 under the circumstances. 

16 (4) AWARD OF ATTORNEY'S FEES AND COSTS 

17 OF SUIT.-

18 (A) IN GENERAL.-ln any action under the 

19 antitrust laws brought against a health care co-

20 operative venture for conduct that is within the 

21 scope of a notification filed under subsection 

22 (a), the court shall, at the conclusion of the 

23 action-

24 ( i) award to a substantially prevailing 

25 claimant the cost of suit attributable to 
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such claim, including a reasonable attor-

ney' s fee, or 

(ii) award to a substantially prevailing 

party defending against such claim the 

cost of such suit attributable to such claim, 

including reasonable attorney's fee, if the 

claim, or the claimant's conduct during 

litigation of the claim, was frivolous, un-
' 

reasonable, without foundation, or in bad 

faith. 

(B) OFFSET IN CASES OF BAD FAITH.-

The court may reduce an award made pursuant 

to subparagraph (A) in whole or in part by an 

award in favor of another party for any part of 

the cost of suit (including a reasonable attor­

ney's fee) attributable to conduct during the 

litigation by any prevailing party that the court 

18 finds to be frivolous, unreasonable, without 

19 foundation, or in bad faith. 

20 (5) RESTRICTIONS ON ADMISSIBILITY OF IN-

21 FORMATION.-

22 (A) IN GENERAL.-Any information dis-

23 closed in a notification submitted under sub-

24 section (a)(l) and the fact of the publication of 

25 a notification by the Attorney General under 

.a 1a:11r.a Ta 
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subsection (a)( 4) shall only be admissible into 

evidence in a judicial or administrative proceed­

ing for the sole purpose of establishing that a 

party to a health care cooperative venture is en­

titled to the protections described in this sub-

section. 

(B) ACTIONS OF ATTORNEY GENERAL.­

No action taken by the Attorney General pursu­

ant to this section shall be admissible into evi-

dence in any judicial or administrative proceed­

ing for the purpose of supporting or answering 

any claim under the antitrust laws. 

7. REVIEW AND REPORTS ON SAFE HARBORS AND 

CERTIFICATES OF REVIEW. 

15 (a) IN GENERAL.-The Attorney General (in con-

16 sultation with the Secretary and the Chair) shall periodi-

17 cally review the safe harbors described in section 3, the 

18 additional safe harbors designated under section 4, and 

19 the certificates of review issued under sect.ion 5, and-

20 ( 1) with respect to the safe harbors described in 

21 section 3, submit such recommendations to Congress 

22 as the Attorney General considers appropriate for 

23 modifications of such safe harbors; 

24 (2) with respect to the additional safe harbors 

25 designated under section 4, issue proposed revisions 
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1 to such activities and publish the revisions m the 

2 Federal Register; and 

3 (3) with respect to the certificates of review, 

4 submit a report to Congress on the issuance of such 

5 certificates, and shall include in the report a descrip-

6 tion of the effect of such certificates on increasing 

7 access to high quality health care services at reduced 

8 costs. 

9 (b) RECOMMENDATIONS FOR LEGISLATION.-The 

10 Attorney General shall include in the reports submitted 

11 under subsection (a)(3) any recommendations of the At-

12 torney General for legislation to improve the program for 

13 the issuance of certificates of review established under this 

14 title. 

15 SEC. 8. RULES, REGULATIONS, AND GUIDELINES. 

16 (a) SAFE HARBORS, CERTIFICATES, AND NOTIFICA-

17 TIONS.-The Attorney General, with the concurrence of 

18 the Secretary, shall promulgate such rules, regulations, 

19 and guidelines as are necessary to carry out sections 3, 

20 4, 5, and 6, including guidelines defining or relating to 

21 relevant geographic and product markets for health care 

22 services and providers of health care services. 

23 (b) GUIDANCE FOR PROVIDERS.-

24 ( 1) IN GENERAL.-To promote greater cer-

25 tainty regarding the application of the antitrust laws 
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1 to activities in the health care market, the Attorney 

2 General, in consultation with the Secretary and the 

3 Chair, shall (not later than 1 year after the date of 

4 the enactment of this Act), taking into account the 

5 criteria used to designate additional safe harbors 

6 under section 4 and grant certificates of review 

7 under section 5, publish guidelines-

8 (A) to assist providers of health care serv-

9 ices in analyzing whether the activities of such 

10 providers may be subject to a safe harbor under 

11 sections 3 or 4; and 

12 (B) describing specific types of activities 

13 which would meet the requirements for a cer-

14 tificate of review under section 5, and summa-

15 rizing the factual and legal bases on which the 

16 activities would meet the requirements. 

17 (2) PERIODIC UPDATE.-The Attorney General 

18 shall periodically update the guidelines published 

19 under paragraph ( 1) as the Attorney General consid-

20 ers appropriate. 

21 (3) WAIVER OF ADMINISTRATIVE PROCEDURE 

22 ACT.-Section 553 of title 5, United States Code, 

23 shall not apply to the issuance of guidelines under 

24 paragraph (1). 
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l SEC. 9. ESTABLISHMENT OF IIllS OFFICE OF HEALTH CARE 

2 COMPETITION POLICY. 

3 (a) IN GENERAL.-There is established within the 

4 Department of Health and Human Services an Office to 

5 be known as the Office of Health Care Competition Policy 

6 (hereafter in this section referred to as the "Office"). The 

7 Office shall be headed by a director, who shall be ap-

8 pointed by the Secretary. 

9 (b) DUTIES.-The Office shall coordinate the respon-

10 sibilities of the Secretary under this Act and otherwise as-

11 sist the Secretary in developing policies relating to the 

12 competitive and collaborative activities of providers of 

13 health care services. 

14 SEC. 10. DEFINITIONS. 

15 In this Act, the following definitions shall apply: 

16 (1) The term "antitrust laws"-

17 (A) has the meaning given it in subsection 

18 (a) of the first section of the Clayton Act (15 

19 U.S.C. 12(a)), except that such term includes 

20 section 5 of the Federal Trade Commission Act 

21 (15 U.S.C. 45) to the extent such. section ap-

22 plies to unfair methods of competition; and 

23 (B) includes any State law similar to the 

24 laws referred to in subparagraph (A). 

25 (2) The term "Chair" means the Chair of the 

26 Federal Trade Commission. 
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1 (3) The term "health benefit plan" means any 

2 hospital or medical expense incurred policy or certifi · 

3 cate, hospital or medical service plan contract, or 

4 health maintenance subscriber contract, or a mul· 

5 tiple employer welfare arrangement or employee hen· 

6 efit plan (as defined under the Employee Retirement 

7 Income Security Act of 19 7 4) which provides bene· 

8 fits with respect to health care services. 

9 ( 4) The term "health care cooperative venture" 

10 means any activities, including attempts to enter 

11 into or perform a contract or agreement, carried out 

12 by 2 or more persons for the purpose of providing 

13 health care services. 

14 (5) The term "health care services" means any 

15 services for which payment may be made under a 

16 health benefit plan, including services related to the 

17 delivery or administration of such services. 

18 (6) The term "medical self·regulatory entity" 

19 means a medical society or association, a specialty 

20 board, a recognized accrediting agency, or a hospital 

21 medical staff, and includes the members, officers, 

22 employees, consultants, and volunteers or commit· 

23 tees of such an entity. 

24 (7) The term "person" includes a State or unit 

25 of local government. 
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1 (8) The term "provider of health care services" 

2 means any individual or entity that is engaged in the 

3 delivery of health care services in a State and that 

4 is required by State law or regulation to be licensed 

5 or certified by the State to engage in the delivery of 

6 such services in the State. 

7 (9) The term "Secretary'' means the Secretary 

8 of Health and Human Services. 

9 (10) The term "specialty group" means a medi-

10 cal specialty or subspecialty in which a provider of 

11 health care services may be licensed to practice by 

12 a State (as determined by the Secretary in consulta-

13 tion with the certification boards for such specialties 

14 and subspecialties). 

15 (11) The term "standard setting and enforce-

16 ment activities" means-

17 (A) accreditation of health care practition-

18 ers, health care providers, medical education in-

19 stitutions, or medical education programs, 

20 (B) technology assessment and risk man-

21 agement activities, 

22 ( C) the development and implementation of 

23 practice guidelines or practice parameters, or 

24 (D) official peer review proceedings under-

25 taken by a hospital medical staff (or committee 
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thereof) or a medical society or association for 

purposes of evaluating the professional conduct 

or quality of health care provided by a medical 

professional. 
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